" STATE OF CALIFORNIA _ ARNOLD SCHWARZENEGGER, Governor

COMMISSION ON STATE MANDATES
980 NINTH STREET, SUITE 300
~4CRAMENTO, CA 95814
( ONE: (916) 323-3562
rAX: (916) 445-0278
E-mall: csminfo@csm.ca.gov

January 8, 2007

Ms. Nancy Gust

SB-90 Sheriff’s Department
County of Sacramento

711 G Street, Room 405
Sacramento, CA 95814

And Interested Parties and Affected State Agencies (See Enclosed Mailing List)

RE: Final Staff Analysis, Proposed Statement of Decision, and Hearing Date
Training Requirements for Instructors and Academy Staff, 02-TC-03
California Code of Regulations, Title 11, Sections 1001, 1052, 1053, 1055, 1070, 1071,
and 1082 (Register 2001, No. 29)
County of Sacramento, Claimant

Dear Ms. Gust:

The final staff analysis and proposed Statement of Decision for this test claim are enclosed for
your review. '

Hearing

This test claim is set for hearing on Thursday January 25, 2007 at 9:30 a.m. in Room 126, State
Capitol, Sacramento, CA. Please let us know inadvance if you or a representative of your
agency will testify at the hearing, or if other witnesses will appear. :

Special Accommodations

'For any special accommodations such as a sign language interpreter, an assistive listening
device, materials in an alternative format, or any other accommodations, please contact the
Commission Office at least five to seven working days prior to the meeting.

Please contact Deborah Borzelleri at (916) 322-4230 if you have questions.

Sincerely, v

Mk

PAULA HIGASHI
Executive Director

Enc. Draft Staff Analysis
Proposed Statement of Decision
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Hearing Date: January 25, 2007 :
J:/MANDATES/2002/tc/02-TC-03/FSA.doc

ITEM 7

TEST CLAIM
FINAL STAFF ANALYSIS

California Code -of Regulations, Title 11,
~Sections 1001, 1052, 1053, 1055, 1070, 1071, and 1082
(Reglster 2001, No. 29)

Training Requirements for Instructors and Academy Staff
02-TC-03

County of=Sacramento, Claimant

EXECUTIVE SUMMARY
This test claim addresses regulatlons adopted by the Commlssron o Peace Officer Standards

and Training (“POST”) that require specified training of certaln POST instructors and key: staff
of POST training academles

POST training is provided to law enforcement ofﬁcers by POST—approved institutions or
agencies, and POST can certify training courses and curriculum developed by other entities as
meeting. requlred mlmmum standards

The test claim poses the. following questlon

o Arethe test claim regulatlons subJ ect to artlcle XIII B sectlon 6 of the Cahfonna
Constitution? SR L

| The Test Clalm Regulatlons Do Not Impose a State-Mandated Program on Local
Agencles

Although the test clarm regulatlons requlre speclﬁed persons 1nv01ved in POST t1a1n1ng to
engage in certain activities, staff finds that the requirements flow from an initial discretionary
decision by the local agency to part1c1pate in POST, and another d1scret10nary decision to
provide POST-certified training or estabhsh an academy and employ trannng staff. Therefore,
the test claim regulations do not constrtute a state-mandated pro gram and are not subject to
article XIII B, section 6.

Conclusion

Staff finds that because the underlying decisions to participate in POST, provide POST-
certified training or establish a POST training academy are discretionary, and that local
agencws have alternatives to providing POST-certified training or establishing a POST

tr. a1n1ng academy, the test claim regulations do not impose a State-mandated program on 'local
agencies within the meaning of article XIII B, section 6 of the California Constitution.

Recommendation

Staff recommends the Commission adopt this analysis and deny the test claim.
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STAFF ANALYSIS

Claimant

County of Sacramento

Chronology
08/06/02 County of Sacramento filed test claim with the Commission on State
Mandates (“Commission™)
09/13/02 The Department of Finance submltted comments on test claim with the
_ -+ Commission : : :
- 10/31/02 - The Commission on Peace Officer Standards and Training (“POST”)
submitted comments on the test claim with the Commission
12/08/06 ' ’Cornmissiiongtaff issued draft staff analysis
01/11/07 _ Commission staff issued final staff analysis
Background )

~ This test claim addresses POST regulatlons that require spe01ﬁed tramlng of certain POST
: v1nstructors and kéy staff of POST training academies.

POST was established by the Legislature i 1n 1959 to set mlmmum selectlon and tralnmg

standards for California law enforcement.! The POST pro gram is funded primarily by persons

who violate the laws that peace officers are trained to enforce " Participating agencles agree to
" abide by the standards estabhshed by POST and ‘may apply to POST for state a1d

POST tralmng is provrded to law enforcement ofﬁcers by POST- approved institutions or
- agencies, and POST can certify tralnmg courses and curriculum developed by other entities as
,_ meet1ng réquired minimum standards.* POST statés the following'

To assist the more than 600 law enforcement agencies that voluntarily
- agree to ablde by its minimum training standatds, POST certifies hundreds
of courses armually These courses are developed and offered by more -
than 800 presenters statewide. POST also provrdes instructional resources
- and technology, quahty 1eadersh1p tralnmg programs, and professmnal
certificates to recognize peace ofﬁcer achievement.

! Penal Code sectlon 13500 et seq. .
2 About California POST, <hittp://www.POST.ca.gov>.
} Penal Code sections 13522 and 13523,

4 Penal Code sections 13510, 13510.1, 13510.5, and 13511; Cahfornla Code of Regulatlons
Title 11, section 1053.

> Training, Certificates & Services: Overview, <11ttn:7/www.POST.ca.gg>.
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A POST participating agency can offer its own in-house POST-certified training, or send its =~
personnel to POST-certified training institutions operated by other entities, such as comrnumty
colleges or other law enforcement agenmes -

" On March 26, 2001, POST issued Bulletin number 01-05 entitled “Proposed Regulatory
Action: Training Requirements for Instructors and Acaderny Staff of Specialized Training
Courses.” In that bulletin, POST stated:

For years, the tralmng community has shared an informal expectation that
persons who instruct in certain high' rlsk/hablhty areas should attend a
POST-certified instructor development course (or an equivalent one) on
the related subject area. The same expectatlon has been maintained for
certain key academy staff, and has, in fact, been formalized in the POST
‘Basic Course Management Guide. The pertinent POST-certified -
instructor development courses are listed in the POST Catalog of Certzf ed
"Courses. The proposed regulations also include provisions for
*equlvalency determmatlons and exemptions from the training
requiretiients.

Te est Clazm Rezulatzons

POST subsequently adopted the regulatlons proposed in Bulletin number 01 05, which are the
subject of thls test claim.’ The regulations require that, effective July 1, 2002, primary .
instructors® of de51gnated spec1ahzed training courses. complete a specified tra1n1ng standard,
or its equivalent, prior to instructing in the spetialized subject.” Instructors of specialized
training that are not primary instructors must complete the specified training standard, or its
equrvalent if they are appointed on or after July 1,2002; or if they instruct at anew training
~institution on or after Fuly 1, 2002.'% A process was also established to allow présenters of the
specialized courses to perform an equivalency evaluation of non-POST-certlﬁed training to
meet the minimum training standard for the speclahzed subject.!! Presenters of the spemahzed
courses are required to maintain documentation demonstrating satisfaction of the minimum
~ training standard by their instructors who teach any of the spemahzed courses.'?

6 Letter from Kenneth JLO Brlen Executive D1reetor of POST, submxtted October 31, 2002
page 1.

7 The test claim was filed with the Commlssron on August 6, 2002, on regulatlons in effect at
 that time. The subject regulations have subsequently been modified, however, those modified
regulations have not been claimed and, thus, Comm1s51on staff makes no ﬁndmg wnh regard

to them. :

8 «“Primary instructor” is an individual responsible for the coordination and instruction for a
particular topic. The responsibility includes oversight of topic content, loglstlcs and other
instructors. (Cal. Code Regs., tit. 11, § 1001, subd. (ag)) :

? California Code of Regulations, Title 11, section 1070, subdivision (a).
' 1bid, | |

I California Code of Regulations, Title 11, section 1070, subdivision (b).
12 California Code of Regulations, Title 11, section 1070, subdivision (c).
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- The test claim regulations also require that Academy Directors, Academy Coordinators, and
Academy Recruit Training Officers who are appointed to those positions on or after

July 1, 2002, shall complete spe01ﬁed minimum training standards within one year from the
date of appointment to.the posmon Academy Directors are required to maintain
documentation demonstrating satisfaction of the mlmmum training standard for the desi gnated
staff position.'

Three additional requirements are set forth in the test claim regulations with re gard to
specialized course instructors and Academy instructors. First, qualifications of certain
academy staff, in addition to other instructors and coordlnators, must now be evaluated by
POST in requests for course. certification.® Second, spec1ﬁed elements of instructor resumes
must now be provided for course certification requests.'® And third, certificates of completion
must be issued by presenters to students who successfully complete POST-certified instructor
development courses listed in section 1070 the Academy D1rect0r/Coord1nator Workshop and
the Recruit Training Officer Workshop

In July 2004, the Commission denied a consolidated test clalm filed by the County of

- Los Angeles and Santa Monica Community College District, regarding POST Bulletin 98-1
and POST Administrative Manual Procedure D-13, in which POST imposed field training
requirements for peace officers that work alone and are assigned to gerieral law enforcement
patrol duties (Mandatory On-The-Job Training For Peace Officers Working Alone, 00-TC-19/
02-TC-06). The Commission found that these executive orders do not impose a reimbursable .
state-mandated program within the meamng of article XIII B sectlon 6 of the Cahforma
Const1tut10n for the followmg reasons: " : -

.. -' .»state law does not requlre school dlstrlcts and commumty college dlstncts to
employ peace ofﬁcers and, thus, POST’s field training requirements.do not impose
~ astate mandate on school d1str1cts and commumty college districts; and

o state law does not require local’ agencies and school districts to participate in the
" POST program and, thus, the field trdining requlrements imposed by POST on their
members are not thandated by the state. -

Clalmant’s Posmon

The clalmant asserts that the test cla1m regulations constitute a 1e1mbursab1e state-mandated
‘program within the meaning of article XIII B, section 6 of the California Constitution and
Government Code section 17514.

Clalmant asserts that development costs commencing in ﬁscal year 2001-2002 for the
following activities will be incurred and are reimbursable:

13 Cahforma Code, of Regulatlons Title 11, section 1071, subdivision (a) Content for the
courses for each staff position is specified in section 1082..

4 California Code of Regulattons, Title 11, section 1071, subdivisionl (b).

13 California Code of Regulations, Title 11, section 1052, subdivision (a)(2). o
18 California Code of Regulations, Title 11, section 1053, subdivision (a)(2).

17 California Code of Regulations, Title 11, section 1055, subdivision (J).
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Staff time to complete or update any necessary general, operations, or special orders as
required.

Staff time to compile information to be distributed to instructors and key staff

‘informing them of changes in regulations and what information they need to provide

such as updated resumes, completed class certlﬁcates, etc.

Staff time to collect, review for completeness and evaluate contents of current, and any
new, instructor and key- academy staff 1nformat10n packages turned in.

Staff time to rev1ew information submltted for equlvalency evaluatlon as 1nstructor or
key staff. :

Staff time to oversee specific parts of the equlvalency process such as the Learner s
First CD and the POST video.

Staff time to observe and evaluate the instructor presentatlons as part of the

» equlvalency process.

10.
11.
12.
13. M
14,

Staff time to provide required Basic Instructor Development course to new instructors.

Purchase of necessary computer hardware, software and any necessary programming
services to-set up database or modlfy existing database to track information on #6
above,

Staff time to enter information into database to track class, 1nd1v1dua1 1nstructor _
academy staff, certificate information and any other data requlred by POST. Database .
to be used for annual renewals, to prov1de POST information as necessary and during
any audits of the program.. :

Staff tlme to fill out requlred documentation for POST ‘ :
Staff time to schedule required tra1n1ng for instructors and key staff as necessary

Develop or update txalmng for data entry, report managernent and fequired notices in
the database.

Meet and confer with POST representatlves

Costs for printing class material for Basic Instructor Course and necessary office
supphes for filing paperwork turned in by instructors and key academy personnel.

For the foregomg act1v1t1es estimated costs for staff tlme are $26,298 arid estimated costs for
computer hardware, software and programming services are “unknown at this time but could
range from: $5 000 - $20,000.” :

Claimant asserts that the followmg ongoing costs will be incurred and are reimbursable:

L.

Staff time to- collect, review for completeness and evaluate contents of new instructor
and key academy staff resumes.

Staff time to collect, review for completeness and evaluate contents of annual renewal
packages of instructor and key academy staff resumes. -

Staff time to review 1nformat10n subrnitted fot equivalency evaluation as instructor or
key academy staff. :
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4. Staff time to oversee specific patts of the equivalency process such as the Learner’s
First CD and the POST video. :

5. Staff time to observe and evaluate the 1nstructor presentatlons as part of the
equivalency process. :

6. Staff time to prov1de required Basic Instructor Development course to new mstructors

7. Staff time to complle 1nforrnat10n tobe dlstrlbuted to instructors and key staff
1nform1ng them of any changes to these regulations.

8. Staff time to enter 1nformat10n into database to track class, individual, mstrli'ctor,
academy staff and certificate information and any other data requlred by POST

9, Staff time to fill out requtred certificates.

10. Staff tnne to fill out requlred documentation for POST v ,

11. Staff time to schedule required training for instructors and key staff as necessary
12. Staff time to meet and confer with POST representatives.

13. Costs for printing class material for Basic Instructor Course and necessary office
supplies for filing paperwork turned in by instructors and key academy personnel.

' For the foregoing activities, claimant estimates ongomg costs of $25,000 per year.
'Pos1tlon of Department of Fmance ‘
The Department of Finance stated in its comments. that

As the result of our review, we have concluded that the [test claim
regulations] may have resulted in a higher level of service for an existing
program. If the Commission reaches the same conclusion at its hearing on
the matter, the nature and extent of the specific activities required can be
addressed in the parameters and guidelines which will then have to be
developed for the program. ‘

Position of POST

POST stated in-its comments that it believes the test elaim regulations do not irnpose anew
program ot higher level of service within an existing program upon local agencies within the
meaning of article XIII B, section 6 of the California Constitution and costs mandated by the
state pursuant to Government Code section 17514,

First, under Penal Code sections 13503, 13506, and 135 10 POSTisa voluntary program in
which agenc1es may or may not participate, and any agency choosing not to part101pate is not
subject to POST’s requirements. Only when a law enforcement agency commits to participate
by local ordinance is it obliged to adhere to program requirements. -

Second, any law enforcement agency voluntarily participating in the POST program may seek
to have its training programs certified by POST. A participating agency can elect to not
present training courses in-house and instead send its personnel to POST-certified training
institutions operated by other entities, e.g., community colleges or other law enforcement
agencies. There is no requirement for a participating agency to have POST-cernﬁed training
courses. Since the test claim regulations affecting instructor/academy staff training
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requlrements only apply to POST-certified training institutions, there is' no requirement for the
state to relrnburse for such costs under the:Government Code or the California. Constltutlon

Third, the n new POST trammg reqmrements for 1nstructors and academy staff ate worded 1n
such a way that they are d1rected to the individual instructor and academy staff members, not
the training institutions. POST—certlﬁed training 1nst1tut10ns are  free to require apphcants to
complete this training on their own at ‘their own expense. If POST-certified training ~ *
institutions voluntarily provide their staff with:this training, it is no reason to expect the state to
reimburse for these costs. o

- Since POST has facilitated the ready availability- of this 1nstructor/academy staffitraining by

~ certifying the training to virtually'any POST-certified training institution'that can demonstrate
anéed and capability, law enforcemient trainers: in the POST program can conduct much of this
required-training within their own facilities without sending their personnel-away. -

Dlscussmn

. The courts have found that article XIII B, section 6 of the California Cotistittition'® recognizes
* the state constitutional restrictions on:the powers of local government to. tax and spend. 19 «tg

~ purpose is.to preclude the state from shlftmg financial responsibility for carrying out:
governmental functions to local agenc1es which are ‘ill equipped’ to assume.increased
- financial respons1b111t1es ‘because of the taxing and spendmg tatlons that ticles XTIT A
and XIII B impose. »20 A test claim statute or executive ordet may impose a teimbursable
“state-mandated program if it orders or commands a local agéncy-or school district to engage in
an ‘activity-or task:*' “In: addition; the required activity or task mustbe new, constituting a “new
program,” and it must éreate a- “hlgher level of'service” over theipreviously required level of
service.

The courts have defined a “program” subJ ect to artlcle XIII. B,, sect1on. 6, of the Cahforma
:Constltutron as one that carrles out the governmental functlon of prov1d1ng pubhc services, or

J L

8 Artlcle XIII B, section 6, subdivision (a), (as amended hy Proposition 1A in November
2004) provides: “Whenever the Legislature or any state agency mandates a new program or
higher level of service on any local government, the State shall provrde a subvention of funds
to relmburse that Jocal government for the costs of the program or increased level
except that the Legislature may, but need not, provide a subventlon of funds for the followmg
mandates: (1) Legrslatlve mandates requested by the local agency affected. (2) Legislation
defining a new crime-or changing an existing definition of a ctime. (3) Legislative mandates
enacted prior to January 1, 1975, or executive orders or regulatlons 1n1t1ally implemeénting” -
legislation enacted prior to January 1, 1975.” . :

¥ Department of Finance v: Commzsszon on State Mandates (Kern Hzgh School Dzst) (2003)
30 Cal.4th 727,735,

2 County of San Diego v. State of Calzforma (1997) 15 Cal. 4th 68; 81 .
2! Iong Bedch Unified School Dist. v. State of Californid (1990) 225 Cal.App.3d 155, 174.

22 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal 4th 859
878 (San Diego Unified School Dist.); Lucia Mar Umf ied School District v. Homg (1988)
44 Cal.3d 830, 835-836 (Lucia Mar).
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- a law that imposes unique requirements on local agencies or school districts to im 3plement a

state policy, but does not apply generally to-all residents and entities in the state.” To ;
determine if the program is new or imposes a thher level of service, the test claim legislation
must be. compared with the legal requirements in effect nnmedlately before the enactment of
the test claim Ieglslatlon A “higher leyel of service” oceurs when there is “an 1ncrease 1n the
actual level or quahty of governmental services prov1ded w25

Finally, the newly requlred activity or 1noreased level of service must impose costs mandated
by the state.?® o

The Commission is vested with exclusive authorlty to adjudicate d1sputes over 1 the. existence of
state-mandated programs within the meaning of article XIIL B, section 6.2 In making its
dec151ons, the Commission must strictly construe article XIII'B, section 6 and not apply itas

n “equitable remed gf to cure-the perceived: unfalrness resulting from political decisions on
: fundmg ptiorities.” :

The analysis ; addresses the followmg issue:

. sy v
s Arethetest cla1m regulatrons subJ ect to arncle XIII B sectlon 6 of the Cahforma _
Constltutlon? .

Issue 1t Arethe test clalm regulatlons subject to artlcle XIII B sectlon 6 of the
- Callforma Constltutlon" o '

In order for the test: cla1m regulatlons to. lmpose a relmbursable state—mandated program under
article XIII B, section 6, the language mustiorder.or command a local-agéncy to engage in an
activity or task. Ifthe language does not.do so, then article XIII B, section 6 is not triggered.

Do the test claim regulations mandate any activities?

The test cla1m regulatlons requlre the followmg act1v1tles

1. Asof July 1 2002 primary instructors of de81gnated specmhzed POST trammg courses
must complete a speclﬁed training standard or 1ts equlvalent prlor to mstructlng in the
subj ect _ _

2 San Dzego Umf ed School Dist., Supra, 33 Cal.4th 859, 874, (reafﬁrmlng the test set out in
: County of Los Angeles v. State. of Calzforma (1987) 43 Cal 3d 46 56 (Los Angeles 1), Lucza
Mar, supra, 44 Cal.3d 830, 835).

4 San Diego’ Unzf ed School Dist., supra, 33 Cal 4th 859 878; Lucza Mar supra;; 44 Cal 3d
830, 835.

25 San Diego Unified School Dist., supra, 33 Cal. 4th' 859, 877.

2 County of Fresno v. Stafe of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma)
Government Code sections 17514 and 17556. '

27 Kinlaw v. State-of Calzforma (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551, 17552.

2 County of Sonoma supra 84 Cal.App.4th 1264, 1280, c1tmg City of San Jose v. State of
- California (1996) 45 Cal.App.4th 1802, 1817. : :
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2. Instructors of designated specialized POST training courses that are not primary
instructors must complete the specified training standard or its equivalent, if they are
appointed on or after July 1, 2002, or if they instruct at a new training institution on or
after July 1, 2002. :

3. Presenters of spec1ahzed courses must maintain doeumentatron demonstratlng their
instructors:-who teach any of the specialized courses have satisfied the minimum
training standard; and such' doeumentat1on shall be made available for POST inspection
upon request. ;

4. Academy Directors, Academy Coordrnators and Academy Recruit Training Officers
‘who are appornted to those positions on or after July 1, 2002, shall complete the -
~ -specified minimum training standards for their pos1t10ns w1th1n one year from the date
- -of appointment. - :

5. Academy Directors shall maintain documentation demonstratlng satisfaction of the
minimum training standard for each:designated staff position, and such documentation
shall be made available for POST 1nspect10n upon request. :

6. Any person or organ1zat10n des1r1ng to have 4 a course certrﬁed by POST shall now
provide 1nstructor resumes ih add1t10n to other 1nformat10n prev1ous1y requlred

7. Any presenter of a POST—Certlﬁed mstructor development course, or any.presenter of -
the Academy Director/Coordinator Workshop or Recruit Training Officer Workshop,
shall issue certificates to students who sticcessfully coniplete the tra1n1ng '

Thus, the plain language of the tést claim’ regulatrons does requ1re specrﬁed persons involved
in POST training to engage in certam activities. However based on the fol ng ana1y31s
staff finds that qu1r 'ments ﬂow from iscretionary decisi b}rl the local
agency to become a member of POST and to prOV1de POST—eert1ﬁed traiid g or establish a
POST trammg acade . Therefore the test clalm regulat1ons do not const1tute a state-

. POST was created in 1959 “[f]or the purpose, of 1a1s1ng the level of competence of local law

i 2% To accomplish this B irpose, POST has the authority, pursuant to

| 1o adopt files estabhsh g minimym standards relating to the
physrcal mental and otal fitness of peace officers, and for the training _peace ofﬁcers
Howeveir the': ules apply only to those cities, counties, and sehool districts that part1c1pate in
the POST program d_rapply for state 2id.2® If the local gency dec1des to file ani application
for $tate aid, the agencéf must adopt an ordinance or regulat1on agreeing to abide by POST
rules and regulatrons Not all local agencies have applied for POST membership,”> nor do all
local agencxes provide POST-certified tralmng Nor is there any state statute, or other state
law, that requires local agencres to participate in the POST program or provide POST-certified

2 Penal Code section 13510.
3°'Penal Code section 13520.
3 penal Co'de section 13522.

32 pOST’s website at http://www.post.ca, gov/hbra:tv/other/agency page asp lists law
enforcement agencies and participation status. C -
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training. Moreover, consistent with POST’s long standing 1nterpretatlon of the Penal Code,
POST’s regulations state that participation in the POST program is voluntary POST stated
the followirig in its comments on this test claim:

[U]nder Penal Code sections 13503, 13506, and 13510, POST is a
voluntary program in which agencies may or may not participate, and any
~agency choosing not to participate is not subject to POST’s requitements.
. Only when aJaw enforcement agency commits to participate by«local -
ordinance is it obliged to adhere to program requirements.

With regard to provrdlng training, section 13511, subdivision (a), states that, “[1]n estabhshmg
standards for training, [POST] shall, so far as consistent with the purposes of this chapter,

permit required training to be obtained at institutions approved by [POST].”- On its website at
-http //www post. ca. gov/tralmng/default asp, POST glves an overview of Training; Certificates

*To assmt the more than 600 law enforcernent agencres that voluntarrly agree
to abide by its minimum training standards, POST cettifies hundreds of
courses annually. These courses are developed and offered by more than

800 presenters statewrde POST also provrdes 1nstructlona1 resources and

technology, quality leadershlp training programs, and profess10nal
’certlﬁcates to recogmze peace officer achlevement S

In comrnents on thrs test clalm POST also stated that

[A]ny law enforcement agency voluntarlly partlcrpatlng in the POST
: 'pro nj.ay seek to have its tra1n1ng programs certlﬁed by POST A
a partlclpatlng agency can elect to not present trarmng course n-house and_»

The pornt here is that there is no requ1rement for a partrclpatlng agency to‘
have POST—certrﬁed training courses..

Thus, accordlng to the Penal Code and as the Penal Code prov181ons are mterpreted by POST
part1c1pat1ng in the PO program obta1mng POST certification of training courses and
.prOV1d1ng POST-certrﬁed tralmng are drscret1onary decrsrons on the part of the trarmng

: provrder The. courts have found it is a well- estabhshed pnncrple that' ‘cont oraneous -

' admlmstratlve construction of a statute by the agency charged w1th its enfor ent and.
interpretation, while not necessarrly controlhng, is of great weight; and courts will not depart

# California Code of Regulations, title 11, section 1010, subdivision (c).
3 Letter from Kenneth J. O’Brien, Executive Director of POST, submitted October 31, 2002,
page 1. . - , _
3 California Code of Regulations, title 11, section 1010, subdivision (c).
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from such construction unless it is clearly erroneous or unauthorized.”®® Staff finds no other
provision in statute or regulation to contradict POST’s interpretation of the Penal Code.

. In the Kern High School Dist. case, the California Supreme Court held that the requirements
“imposed by a test claim statute are not state-mandated if the claimant’s participation in the
underlying program is volun’tary.37 The court stated:

[T]he core point ... is that activities undertaken-at the option or discretion of a
local governmental entity (that is, actions undertaken without any legal
“compulsion or threat of penalty for nonparticipation)-do not trigger a state
mandate and hence do not require reimbursement of funds — even if the local
entity is obliged to incur, costs as a result of its discretionary decision to
participate in a particular program or practice. [Citing City of Merced v. State
of California (1984) 153 Cal.app.3d 777, 783.1" :

- The cases have further found that, in the absence of strict legal compulsion, a local agency '
might be “practically” compelled to take an action thus triggering costs that would be
reimbursable. In the case of San Diego- Unified School Dist., the test claim statutes required
school districts to afford to a student specified hearing procedures whenever an expulsion
recommendation was made and before a student could be e:xpelled.39 The Supreme Court held
that hearing costs incurred as a result of statutorily required expulsion recommendations, e.g.,
where the student allegedly possessed a firearm, constituted a reimbursable state-mandated
pro'grarn.40 Regarding expulsion recommendations that were discretionary on the part of the
district, the court acknowledged the school district’s arguments, stating that in the absence of
legal compulsion, compulsion might nevertheless be found when a school district exercised its
discretion in deciding to expel a student for a serious offense to other students or property, in
light of the state constitutional requirement to provide safe schools.*! Ultimately; however, the
Supreme Court decided the discretionary expulsion issue on an alternative basis.? :

In summary, where no “legal” compulsion is set forth in the plain language of a test claim

. statute or regulation, the courts have ruled that at times, based on the particiilar circumstances,
“practical” compulsion might be found. Here, as noted above, participation in the underlying
- POST program and providing POST-certified training is voluntary, i.e., no legal compulsion
exists. Nor does staff find any support for the notion that “practical” compulsion is applicable
in the instant case. The test claim regulations do not address a situation in any way similar to
the circumstances in San Diego Unified School Dist., where the expulsion of a student might

36 State Compensation Insurance Fund v. Workers’ Compensdtion Appeals Board (1995)
37 Cal.App.4th 675, 683 (citing Industrial Indemnity Co. v. Workers’ Comp. Appeals Board
(1985) 165 Cal.App.3d 633, 638). :

37 Kern High School Dist., supra, 30 Cal.4th 727, 731.

38 Id. at page 742. | _

3 San Diego Unified School Dist., supra, 33 Cal.4™ 859, 866.
40 Id. at pages 881-882.

“ Id. at page 887, footnote 22.

“2 Id. at page 888.
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be needed to comply with the constitutional requirement for safe schools. In fact, the
circumstances here are substantially similar to those in the Kern High School Dist. case, where
the district was denied reimbursement because its participation in the underlying program, was
voluntary, and no “substantial penalty” would result if local agencies fail to partlclpate in
POST or provide their own POST-certified training. :

The Supreme Court in San Diego Unifi ed School Dist. underscored the fact that a state
mandate is found when the state, rather than a local official, has made the decision to require
the costs to be incurred.” In this. case, the state has not required the local public agency to
participate in POST or prov1de POST-certlﬁed tralmng, the local agency | has made that '
“decision. Moreover, the court in County of Los Angeles v. Commission on State Mandates
(1995) 32 Cal.App. 4“’ 805 (County of Los Angeles II), in interpreting the holdlng in Lucia
Mar,* noted that where local entities have alternatives under the statute other than paying the
costs in question, the costs do not constitute a state mandate.* Here, local agencies have
alternatives available in that they ¢an: 1) choose not to become members of POST; 2) eléct not
to present training courses in-house and instead send their law enforcemeént officers to
POST-certified training institutions operated by other entities such as communlty colleges or
other law enforcement agencies; ot 3) hire only those individuals who are already
POST-certified peace officers. Therefore, the activities do not Constitute a state mandate
'w1thm the meaning of artlcle XIN B, sect1on 6. ‘

Conclusnon

Staff finds that because the underlying: decmons to: part1c1pate in POST, prov1de POST-
certified training or establish a POST training academy are discretionary, and that local - -
agencies have alternatives to providing POST-certified training or establishing 4 POST

- training academy, the test claim'regulations do not impose a state-mandated prograin on local
agencies within the meaning of article XIII B, section 6 of the-California Constitution.

Recommendatlon

Staff recommends the Commission adopt thxs analysis and deny the test clajim.

“ Id. at page 880.
* Lucia Mar, supra, 44 Cal.3d 830.
* County of Los Angeles II supra, 32 Cal.App. 4™ 805, page 818.
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ITEM 8

 TEST CLAIM :
PROPOSED STATEMENT OF DECISION

California Code of Regulations, Title 11,
Sections 1001, 1052, 1053, 1055, 1070, 1071, and 1082
(Register 2001, No. 29)

' Training Requirements for Instructors and Academy Staff
02-TC-03 |

County of Sacramento, Claimant .

EXECUTIVE SUMMARY

The sole iéSue before the Commission on State Mandates (“Comumission”) is whether the
Proposed Statement of Decision accurately reflects the Commission’s decision on the Training
Requirements for Instructors and Academy Staff test claim.!

Recommendation -

Staff recommends that the Commission adopt the Proposed Statement of Decision, beginning

on page three, which accurately reflects the staff analysis and recommendation on this test

claim. Minor changes, including those that reflect the hearing testimony and vote count, will
‘be included when issuing the final Statement of Decision. ’

If the Commission’s vote on item 7 modifies the staff analysis, staff recommends that the ,
motion to adopt the proposed Statement of Decision reflect those changes, which will be made
before issuing the final Statement of Decision. ‘Alternatively, if the changes are significant,
staff recommends that adoption of a proposed Statement of Decision be continued to the
March 2007 Commission hearing. ' - '

I California Code of Regulations, title 2, section 1188.1, subdivisivon_‘(a).
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| BEFORE THE
' COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

Case No.: 02-TC-03
. Training Requirements for Instructors and
California Code of Regulations, Title 11, - Academy Staff o

Sections 1001, 1052, 1053, 1055, 1070, 1071, S 2
and 1082 (Register 2001, No. 29)

IN RE TEST CLAIM:

PROPOSED, STATEMENT OF DECISION
PURSUANT TO GOVERNMENT CODE
SECTION 17500 ETSEQ.; CALIFORNIA
CODE OF REGULATIONS, TITLE 2,
DIVISION 2, CHAPTER 2.5, ARTICLE 7

Filed on August 6, 2002, by the County of
Sacramento, Claimant. - BRI

(Proposed for Adoption on January 25, 2007)

¥

PROPOSED STATEMENT OF DECISION

The Commission on State Mandates (“Commission”) heard and decided this tesf claim iiuri’ng
a regularly scheduled hearing on January 25, 2007. [Witness list will be included in the final
Statement of Decision.] " : L :

The law applicable to the Commission’s determination of a reimbursable’ state-mandated
progiam is article XIII B, section 6 of the California Constitution, Government Code section
17500 et seq., and related case law. _ - ‘ 4_

The Commission [adopted/modlﬁed] the staffa;nélysis at' the hearing by a vote of [vote count
will be included in the final Statement of De_;cisibn] to deny this test claim.
Summary of Findingsi‘,; - .

This test claim addresses regulations adopted by the Commission on Peace Officer Standards
and Training (“POST”).that require specified training of certain POST instructors and key staff
of POST training academies. POST training is provided to law enforcement officers by
POST-approved institutions or agencies, and POST can cettify training courses and curriculum
developed by other entities as meeting required minimum standards. ' '

Although the test claim regulations do mandate some activities on POST ftrainers, the
Commission finds that those requirements flow from an initial discretionary. decision by the
local agency to participate in POST, and another discretionary decision to provide
POST-certified training or establish an academy and employ training staff. Because the
underlying decisions to participate in POST and provide POST-certified training are '
discretionary, and local agencies have alternatives to providing POST-certified training or
establishing a POST training academy, the test claim regulations do not impose a state-




mandated program on local agencies within:: the meaning of article XIII B, section 6 of the
California Constitution.

BACKGROUND

This test clalm addresses POST regulations that require spemﬁed training of certaln POST
1nstructors and key staff of POST training academies.

POST was éstablished by the Legislature i in 1959 to set minimum selectlon and training
standards for California law enforcement.> The POST program is funded primarily by persons
who violate the laws that peace officers are trained to enforce. > Participating agencles agree to
abide by the standards established by POST and may apply to POST for state aid.*

-POST trarmng i provided to law enforcement officers by POST-approved institutions or
agencies, and POST can certify trammg courses and curriculum developed by other entities as
meeting requlred mmrmum standards POST states the following:

To assist the more than 600 law enforcement agenc1es that voluntarily

agree to abide by its minimum training standards, POST certifies hundreds
of courses annually. These courses are developed and offered by more '
than 800 presenters statewide. POST also provides instructional resources
and technology, quahty leadership training programs, and professional
certlﬁcates to recognize peace officer ach1evement

A POST partlclpatlng agency can offer its own in-house POST-certlﬁed training, or send its
personnel to POST-certified tralnlng institutioris operated’ by other entities, such as community
 colleges or other law enforcement agencies.” : :

‘OnMarch 26 2001, POST issued Bulletin number 01-05 entltled “Proposed Regulatory
‘Action: Trammg Requirements for Instructors and Academy Staff of SpeCIahzed Training
Courses.” In that bulletin, POST stated: :

For years, the tralmng commumty has shared an informal expectatlon that
persons who instruct in certain high risk/liability areas should attend a
POST-certified instructor development course (or an equivalent one) on
the related subject area. The same expectatlon has been. malntalned for
certain key academy staff, and has, in fact, been formalized in the POST
Basic Course Management Guide. The pertinent POST-certified

- instructor development,courses are listed in the POST Catalog of Certified

2 Penal Code sectlon 13500 et seq . ,
3 About Calzfornza POST, <hittp://www. POST chgov>
* Penal Code sections 13522 and 13523.

3 Penal Code sectlons 13510, 135 10.1, 135 10.5, and 135 11 Cahforma Code of Regulations,
Title 11, section 1053

§ Training, Certzf‘ cates & Services: Overvzew, <http: //www.POST.ca. gov>,

Letter from Kenneth 1O’ Brlen Executlve Director of POST, submitted October 31, 2002,
page 1.




Courses. The proposed regulations:also include provisions for
equivaléncy déterminations and exemptions from the training -
requiremerits. ' 5 - ' C

Test Claim_Rezulatz'on&

POST subsequently adopted the regulations proposed in Bulletin number 01-05, which are the
subject of this test claim.® The regulations require that, effective July 1, 2002, primary’
instructors® of designated speciali training coutses complete'a specified training standard,
or its equivalent, prior to instructing in the specialized subject.'” Instructors of specialized -
iraining that are not primary instructors must complete the specified training standard, or its’
equivalent, if they are appointed-on or after July 1, 2002, or if they instruct at anew training
institution on or after July 1, 2002, A’process was also established to allow presenters of the .
specialized courses to perform an equivalency evaluation of non-POST-cetified training to
meet the minimum training standard for the specialized subject.’? Presenters of the specialized

‘coutses are required to maintain .‘doc:umenteition demonstrating satisfaction of the minimum
training standard by their instructors who teach any of the specialized courses.?

Theé test claim regulations also require that Academy Directors, Academy Coordinators, and
" Academy Recruit Training Officers who are appoiiited to those positions on or after
July 1, 2002, shall complete specified minimum training standards within one year from the
date of appointment to the position.”— ‘Academy Directors are required to maintain ‘_
documentation demonstrating satisfaction of the minimum training standard for the designated
staff position." e o _, - L
Three additional requirements are set forth in the test claim regulatlonsmthregard to
specialized course instructors and Academy instructors. First, qualifications of certain
academy staff; in addition to other instructors and coordinators; must now be evaluated by.

POST in requests for course certification.'® “Second, specified elements of instructor resumes.

¥ The test claim was filed with the Commission on August 6, 2002, on regﬁlatibﬁs:-.in effect at
that time. The subject regulations have subsequently been modified, however, those modified

regulations hiave not been claimed and, thus, the Commission makes rio finding with regard to
thel'h. : S ; C o o : R P fiii-

1

? “Primary instructor” is an individual responsible for the coordination and instruction for a

particular topic. The ,;'ggpoﬁSibiljiy includes oversight of topic content, logistics, and other

instructors. (Cal. Code Regs., tit. 11, § 1001, subd. (ad))

10 Caiifornia Code of Regulations, Title 11, section 1070, subdivision (a)
" Ibid, |

12 California Code of Regulations, Title 11, section 1070, subdivision (b).
13 California Code of Regulétions, Title 11, section 1070, subdivision (c).

14 California Code of Regulations, Title 11, section 1071, subdivision (a). Content for the
courses for each staff position is specified in section 1082.

'3 California Code of Regulations, Title 11, section 1071, subdivision (b). -
* 16 California Code of Regulatiohs, Title 11, section 1052, subdivision (a)(2)- S




Courses. The proposed regulations also include provisions for
equivaleficy determmatrons and exempt1ons from the tralmng '
requirements. : -

Test Claim Regulatzons

POST subsequently adopted the regulatlons proposed in Bulletm number 01-05, whlch are the
subject.of thrs test claim.® Theregulat1ons require that, effective July 1, 2002, prrmary
1nstructors of des1gnated specialized training courses complete a specrﬁed training standard
or its equrvalent prior to. instructinig in the spec1a11zed subJect Instructors of specrahzed
training that are not primary i uctors must complete the spec1ﬁed training standard, or its’
equivalent, if they are appomted:_on or after July 1,2002, or if they instruct at a new training
institution on or after July 1, 2002." " A’process was also established to allow presenters of the .
specialized courses to perform an equivalency evaluation of non—POST cettified training to
meet the'minimum training standard for the specialized subj ect.'? Presenters of the spec1al1zed
‘courses are required to maintain documentation demenstrating satisfaction of the minimum

training standard by their instructors who teach any of the specialized courses. 1B

The test claim regulations also require that-Academy Directors, Academy Coord1nato1s and

* Academy Recruit Training Officers who are appointed to those positions on or after

July 1, 2002, shall complete spec1ﬁed minimum training standards within one year from the
date of appointment to the pos1t10n 4 - Academy Directors are required to maintain
documentatlon demonstratlng satlsfactron of the minimum tralmng standard for the desi gnated

staff pos1t1on

Three add1t10na1 requlrements are set forth in the test cla1rn regulatrons wi h regard to -
specialized course instructors and Academy instructors. First, qual1ﬁcat1ons of certain
academy staff; in-addition to other 1nstructors and coordinators; must now be evaluated by.
POST in requests for course certification.!® Second, specified elements of instructor resumes.

3 The test claim was filed with the Commission on August 6, 2002, on regulatlons in effect at

that time. The.subject regulations have subsequently been modified, however, those modified
regulations have not been clalmed and thus, the Comm13s1on makes no ﬁndlng w1th regard to
them.

? “Primary instructor” is an 1nd1v1dual respons1ble for the coord1nat1on and 1nstruct10n fora
par’ucular topic. The 1espon81b1hty 1nc1udes oversrght of topic content logrstrcs and other
instructors. (Cal Code Regs., tit. 11, § 1001, subd. (aa)) '

10 California Code of Regulat1ons T1t1e 11, section 1070 subdivision (a)
" Ibid, | | -
12 California Code of Regulations, Title 11, section 107:0, subdivision (b).
I3 California Code of Regulations, Title 11, section 1070, subdivision {(c).

4 California Code of Regulations Title 11, section 1071, subdivision (a). Content for the
courses for each staff position is specified in section 1082.

15 California Code of Regulations, Title 11, section 1071, subdivision (b)
* 16 California Code of Regulatrons, Title 11, section 1052, subdivision (a)(2). s




must now be provided for course certification requests:'” And third, certificates of completion
must be issued by presenters-to: students who successfully complete POST-certified instructor
development courses listed in section 1070 the Academy Dlrector/Coordlnator Workshop and
the Recruit Training Officer Workshop

In July 2004, the Comm1ss1on denied a consolidated test claim, filed by the County of
Los Angeles and Santa Momca Commumty College Drstrrct regardmg POST Bulletm 98 1

requlrements for peace ofﬁcers that work alone and are ass1gned to general Iaw enforcement
patrol dlutles (Mandatory -The_Job T raznzng For Peace s )fficers Workmg Alone 00-TC-19/
02-TC- 06) The Comm1ss1on found that thése executive orders ‘do not’ imposé a réimbursable
state-mandated program within the meaning of artlcle XIII B section 6 of the Cahforma
Constltutron for the followrng reasons

o statelaw does not require school districts and commumty college dlstrlcts 1o,
~ employ peace officers and, thus, POST’s field training requirements do not impose
a state mandate on school districts-and community college districts; and
‘o' state law does not requirelocal agencies and school districtsto participate in the
POST program'and, thus, the field- trammg requlrements 1mposed by- POST on thelr
- members arenot mandated by the state. . Y ,

Clalmant’s Pos1t10n

The claimant asserts that the test claim regulatlons constitute a relmbursable state-mandated
_ program within the meaning of artlcle X1 B, sectlon 6 of the Cahforma Constltut1on and
Government Co,_e:sectlon 175 14

- Claimant asserts that development costs commencmg in; ﬁscal year 2001-2002 for the |
* following activities will be incurred and are reimbursable: SN

1. Stafftime to complete or update any necessary general operatlons ot- speclal orders as -
- required. - . : : < :

2. "Staff tnne to complle 1nformat10n to be d1str1buted to instructors and key staff *
' mformmg them of changes in regulations and what infofmation they néed to prov1de
such as updated resumes, completed class certlﬁcates etc.

3 _ }Staff tlme to collect review for completeness and evaluate contents of current, and any
new, mstructor and key academy staff 1nformat10n packages turned in. ’

4, Staff time to review 1nformatlon subm1tted for equlvalency evaluat1on as mstructor or
key staff. -

5. Staff time to oversee specific parts of the equlvalency process such as the Learner s
First CD and the POST video: ’

6. Staff time to observe and evaluate the instructor presentatxons as part of the
- ...equivalency process.

" T California Code of Regulations, Title 11, section 1053, subdivision (a)(2). -
" 18 California Code of Regulations, Title 11, section 1055, subdivision (7).’




7. Staff time to provide required Basic Instructor Development course to new instructors.

'8. Purchase of necessary compittef hardware, software and any necessary programming
services to set-up database or modify existing database to track information on #6
above.

9. Staff time to enter 1nformat1on into database to track class, md1v1dua1 1nstructor
academy staff, certificate information and any other data required by POST. Database
to be used for annual renewals, to prov1de POST information as necessary and dunng
any audits of the program. - : :

10. Staff tlme to fill out requrred documentatlon for POST
11, Staff tmle to schedule required trammg for 1nstructors and key staff as necessary.

12. Develop or updaté training for data entry, report management and requlred notices in
the database » o .

13. Meet and confer with POST representatrves

14, Costs for'printing class material for Basic Instructor Course and necessary ofﬁce
' suppl1es for ﬁlmg paperwork turned-in by 1nstructors and key academy personnel

For the foregomg act1v1t1es estimated costs for staff tlme are $26 298 and estlmated costs for
computer hardware, software and pro grammmg serv1ces are “unknown at this t1me but could
range from $5, 000 $20,000.” = :

Claunant asserts that the followmg ongomg costs w111 be mcurred and are rennbursable o

1. Staff time to collect, review: for completeness and evaluate contents of new 1nstructor
_and key academy staff resumes.

2. - Staff time to collect, review for completeness -and evaluate contents of annual renewal
= packages of instriictor and key academy staff resumes.

3. _"Staff time to rev1ew 1nformat10n subm1tted for equlvalency evaluat10n as mstructor or

key_ academy staff ; _
4. -Staff time to-oversee spec1ﬁc parts of the equlvalency process such as the Learner S
First CD. and the POST video. _
5. .Stafftime to observe and evaluate the mstructor presentat1ons as part of the
equ1valency process. : T - S :

6. Staff tlme to prov1de requrred Basic Instructor Development course to new 1nstructors.

7. . Staff tlme to complle mformatlon to be distributed to mstructors and key staff
informing them of any changes to these regulatlons

8. Staff'time to enter mformatlon into database.to track class, individual, mstructor .
, aoademy staff and certificate information and any other data requlred by POST.

9. Staff tinie to ﬁll out requ1red certificates.
10. Staff time to fill out requ1red documentatlon for POST.

11. Staff time to schedule requlred training for instructors and key staff as necessary.




12. Staff time to meet and confer with POST representatives.

13. Costs for printing class material for Basic Instructor Course and necessary office
supplies for filing paperwork turned in by instructors and key academy personnel.

For the foregoing activities, claimant estimates ongoing costs of $25 000 per year.

Posntlon of Department of Fmance .

i

The Department of Finance stated in its comments that: -

As the result of our review, we have concluded that the [test claim

- regulations] may have resulted in a higher level of service for an existing
program. If the Commission reaches the same conclusion at its hearing on
the mattef, the nature and extent of the specific activities requited can be
addressed.in the parameters and: guldehnes WhiCh will then have to be
“developed for the program. : :

Position of POST S e

POST stated:in its comments that it:believes the test:claim regulatrons do not 1mpose anew
program or higher level of service within-an existing program,upon | local agencies within the
meaning of article XIII B, section 6 of the California Constltutlon and costs mandated by the
_state pursuant to Government Code sectlon 17514.

First, under Penal Code sections 13503 13506 and 135 10 POST isa voluntary program in
which agenmes may or may not part101pate and any agency choosmg not to part101pate is not
subject to POST’s requirements. Only when a law enforcement agenty comm1ts 1o partlc1pate
by local'ordinance is it obliged to adhere to program: requlrements C e

Second, any law enforcement agency voluntarily part1c1pat1ng in the POST program may seek
to-have its training-programs certified by POST: ;A participating agency can:elect to not
present training courses in-house and instead send its personnel to POST-certified training

' institutions operated by other entities, e.g., community colleges or other law enforcement
agencies. There is no requirement fora participating agency to have POST-certlﬁed training -
courses. "Since the test claim regulations affecting instructor/academy staff training
requirements only apply to POST-certified training institutions, there is no requirement for the
state to reimburse for such costs under the Government Code or the California Constitution.

Third, the new POST training fequirements for instructors and academy staff are worded in

- such a way that they are directed to the individual instructor and academy staff members, not

the fraining institutions. POST-~certified training institutions are free to require applicants to
complete this trammg on their own at their own expense. If POST-certified training
institutions voluntarily provide the1r staff wrth thls trammg, 1t isno’ reason to expect the state to
reimburse for these costs. “ : :

Since POST Has facilitated the ready ava11ab111ty of thlS insttuctor/ academy staff tralmng by
certrfymg the training to vittually any POST-certified training institution that can demonstrate
a need and capability, law enforcement trainers in the POST program can conduct much of this
required training within their own facilities without sending their personnel away. '




COMMISSION FINDINGS

The courts have found that article XIII B, section 6 of the California Constitution® recognizes
the state constitutional restrictions on the powers of local government to tax and spend. 2 «ltg
purpose is to preclude the state from shlftmg financial responsibility for carryingout
governmental functions to local agencies, which are “ill equipped’ to assume increased
financial respon51b111t1es because of the taxing and spending limitations that articles XIII A
and XIII B impose. w21 A test claim statute or executive order may impose a reimbursable -
state-mandated pro gram if it orders or commands a local agency or school district to engage in

_an activity or task.” In addition, the required activity or task must be new, constituting a “new
progran, ” and it must create a “higher level of service” over the previously requlred level of
serv1ce

The courts have defined a “program” subject to article XIII B, section 6, ‘of the Cahforma
Constitution, as one that carries out the governmental function ‘of providing pubhc services, Or
-a law that imposes' unique requirements on local agencies or school districts to im i 4plement a
state policy, but does not apply generally to all residents and entities in the state. _
determine if the program is new or imposes a hlgher level of service, the test claim. 1eglslat10n
must be cotnpared with the legal requirements in effect immediately before the enactment of
the test claim legislation. 25 A “higher level of service” occuts when there is “an incréase in- the
actual level or quality of governmental services provided. w26 - :

19 Article XIII B, section 6, subdivision (&), (as amended by Proposition 1A in November
2004) provides: “Whenever the Legislature or any state agency mandates a riew program or
higher level of service on any local government, the State shall provide a subvention of funds

" to reimburse that local government for the costs of the program or increased level of service,

. except that the Le glslature may, but need not, provide a subvention of fiinds for the following
 mandates: (1) Leglslatlve mandates requested by the- local agency affected. (2) Legislation
defining a new crime or changing an existing definition of a crime. (3) Legislative mandates
enacted prior to'January 1, 1975, or executive orders or regulatlons 1mt1ally implementing
1eg1slat1on enacted prlor tolJ anuary 1,1975.” ’ : :

20 Department of Finance v. Commzsszon on State Mandates (Kern High School Dist.) (2003) :
30 Cal.4th 727, 735.

21 County of San Dzego v. State of Calzfornza (1997) 15 Cal. 4th 68 81.
2 I ong Beach Unified School Dist. v. State of California (1990) 225 Cal. App.3d 155, 174.

23 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859,
878 (San Diego Unified School Dist.); Lucia Mar Unified School District v. Honzg (1988)
44 Cal.3d 830, 835-836 (Lucza Mar).

24 San Diego Unified School Dist.; supra, 33 Cal.4th 859 874, (reaffirming the test set out in
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 (Los Angeles Iy; Lucia
Mar, supra, 44 Cal.3d 830, 835).

25 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucza Mar, supra 44 Cal 3d
830, 835.

2 San Diego Umf ed School Dist., supra, 33 Cal.4th 859, 877




Finally, the newly required activity or increased level of service must impose costs mandated
by the state.?’

‘The Comm1ss1on is vested with exclusive authorlty to ad_]udlcate d1sputes over the existence of
state-mandated programs within the meaning of article XIII B, section 6.2 Inmaking its
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as

an-“equitable remed y to"cure the perceived unfairness resulting from political decisions on
fundmg priorities.”” : :

The analysis’ addresses the followmg issue:

o Are the test claim regulatlons subject to article XIII B, sectlon 6 of the California .
Constitution?

Issue 1: Are the test claim regulations sub]ect to artlcle XTII B, section 6 of the
California Constitution? o _

In order for the test claim régulations to impose a reimbursable state-mandated program under

article XIII B, section 6, the language must order or commarid a local agency to engage in-an

activity or task If the language does not do 50, then article XIII B, sectlon 6 is not triggered.

-Do the test clatm regulatzons mamlate any activities?

The test claim regulations require the following activities:

1. AsofJuly 1, 2002, primary instructors of designated spe01allzed POST tralnlng courses
- must complete a specified tralnlng standard, orits equivalent, prlor to instructing in the
subject. . , ,

2. Instructors of des1gnated spec1ahzed POST training ¢ courses that are not primary
~ instructors must complete the speclﬁed training standard or 1ts equivalent, if they are
appomted on or after July 1, 2002 or if they mstruct at a new tralmng 1nst1tut10n on or
after July 1, 2002. S :

3. Presenters.of speclallzed courses must maintain documentatlon demonstratmg their
instructors who teach any of the specialized courses have satisfied the minimum
- training standard, and such documentatlon shall be made available for POST 1nspectlon
upon request

4. Academy Directors, Academy Coordmators and Academy Recruit Training Ofﬁcers
who are appomted to those positions ori or after July 1, 2002, shall complete the
specified minimum training standards for their positions within one year from the date

_of appointment.

21 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonora v.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonomay;
Government Code sectlons 17514 and 17556.

2 Kinlaw v. State of Calzforma (1991) 54 Cal.3d 326, 331- 334 Government Code sect1ons
17551, 17552.

% County of Sonoma, supra, 84 Cal. App.4th 1264, 1280, citing City of San Jose v. State of
California (1996) 45°Cal. App.4th 1802, 1817.
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- 5. . Academy Directors shall maintain documentation demonstrating satisfaction of the
minimum training standard for each designated staff position, and such documentation
shall be made available for POST inspection upon request.

6. Any person.or: orgamzatron desiring to have a course certified by POST shall now
provide instructor resumes in addition to other information prev1ously required.

- 7. Any presenter ofa POST- Certified instructor development course, or any presenter of
the Academy Diréctor/Coordinatot Workshop or Recruit Tralmng Officer Workshop,
shall issue certificates to students who successfully complete the training. -

Thus, the plain language of the test claim regulat1ons does require specified persons involved
in POST training to engage in certain activities. However, based on the following analysis, the
Commission finds that the requirements flow from the initial discretionary decisions by the
local agency to become a member of POST, and to-provide POST-certified training or establish
a POST training-academy. Therefore, the test claim regulations do not constitute a state-
mandated program within the meamng of article XIII B, section 6. :

POST was created in 1959 “[t]or the purpose of ralsmg the level of competence of local law
enforcement officers ...”° To accomplish this purpose, POST has the authority, pursuant to
Penal Code section 13510 to adopt rules establishing minimum standards relating to the
physical, mental, and moral fitness of peace officers, and for the training of peace officers.
However, these rules apply only to those cities, counties, and school districts that participate in
the POST program and apply for state aid 31 If the local agency decides to file an application
for state aid; the agency must-adopt an ordinance or regulation agreeing to abide by POST

rules and regulatlons 2 Not all local agencies:have applied-for POST membershlp, :nor do all

. local agencles provide POST-certified- tralmng Nor is there any state statute, or other state

law; that requires local agencies to patticipate in the POST program or provide POST-certified
training. Moreover, consistent with POST’s long standing 1nterp1etat10n of the Penal Code,
POSTs regulations state that participation in the POST program is voluntary POST stated
the followmg in its comments on this test claim:

" [Ulnder Penal Code sections 13503, 13506, and 13510 POST isa
voluntary program in which agen01es may or may not participate, and any
‘agency choosmg not to partlclpate is not subject to POST’s. requ1rements
Only when a law enforcement agency commits to part101pate by local
ordinance is it obhged to adhere to program requirements.

With regard to providing training, section 13511, ‘subdivision (a), states that, “[i]n establishing
standards for training, [POST] shall, so far as consistent with the purposes of this chapter,
permlt requlred training to be obtained at institutions approved by [POST] ? On its website at

30 penal Code sectlon 13510.
3! Penal Code section 13520.
32 penal Code section 13522.

3 POST’s website at http://www.post. cJov/llbrm/other/agency page.asp lists law
enforcement agencies and participation status. ,

3 California Code of Regulations, title 11, section 1010, subdivision (c).-
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http://www.post.ca. gov/tralmng/default asp, POST grves an overview of Training, Certificates
& Services it provides which states:

To assist the more than 600 law enforcement agencies that voluntarily agree
to abide by its minimum training standards, POST certifies hundreds of
courses annually. These courses are developed and offered by more than -
800 presenters statewide. POST also provides instructional resources and
~ technology, quality leadershlp training programs, and profess1onal
certrﬁcates to recognize peace officer achrevement

In comments on thrs test claim, POST also stated that

[Alny law enforcement agency voluntarily partlcrpatrng in the POST
program may -seek to have its training programs certified by POST. A
participating agency can elect to not present training courses in-house and
instead send its-personnel to POST-certified training institutions opérated by
other entities, e.g., community colleges or other law enforcement agencies.
' The point here is that there is no requrrement fora partrclpatlng agency, to
" have POST-certlﬁed training courses

Thus accordmg to the Penal Code; and as the Penal Code provisions are 1nterpreted by POST
participating in the POST program,”’ obtarnmg POST certification of training courses and
providing POST-certified training are discretionary decisions on the part of the training
provider. The courts have found it is a well-established-principle that “contemporaneous
administrative construction of a statute by the agency charged with its enforcement and
interpretation, while not necessarrly controlling; is of great weight; and courts will: not depart
from such construction-unless it is-clearly erroneous-or unauthorized.” 3T, The,Commission -
finds no other prov131on in statute or regulatron to contradlot POST’s interpretation of the Penal
Code. : : -

In the Kern Hzgh School Dist. case, the California Supreme Court held that the requrrements
imposed by a test claim statute are not state-mandated if the clarmant’s participation in the
underlying program is voluntary.®® The.court stated ‘ :

[TThe core point ... is ‘that activities undertaken at the option or discretion of a
local governmental entlty (that is, actlons undertaken w1thout any legal
compulsion or threz

mandate and hence do not require reimbursement of funds — even if the local

entity is obliged to incur costs as a result of its discretionary decision to

3 Letter from Kenneth J. O’Brien, Executive Drrector of POST, submltted October 31 2002
page 1.
36 California Code of Regulations, title 11, section 1010, subdivision (c).

37 State Compensation Insurance Fund v. Workers’ Compensatzon Appeals Board (1995)
37 Cal.App.4™ 675, 683 (citing Industrial Indemmty Co. v. Workers’ Comp. Appeals Board
(1985) 165 Cal.App.3d 633, 638).

38 Kern High School Dist,, supra, 30 Cal.4th 727, 731.
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participate:in a particular program or practice. -3[9Citing City of Merced v. State

of California (1984) 153 Cal.app.3d 777, 783.] ,
The cases have further found that, in the absence of strict legal compulsion, a local agency
might be “practically” compelled to take an action thus triggering costs that would be
reimbursable. In the case of San Diego Unified School Dist., the test claim statutes required
schoo! districts to afford o0 a student specified hearing procedures whenever an expulsion
recommendation was made and before a student could be expelled.*® The Supreme Court held
that hearing costs incurred as a result of statutorily required expulsion recommendations, e.g.,
where the student allegedly possessed a firearm, constituted a reimbursable state-mandated
prograim.*' Regarding expulsion recommendations that were discretionary on the part of the
district, the court acknowledged the school district’s arguments, stating that in the absence of
legal compulsion, cortipulsion might rievertheless be found when a school district exercised its -
discretion in deciding to expél a student for a setious offense to other students or property, in
light of the state constitutional requirement to provide safe schools.*? Ultimately, however, the
Supreme Court decided the discretionary expulsion issue on an alternative basis.®

‘In sumumary, where no “legal” compulsion is set forth in the plain language of a test claim
statute or regulation, the courts have ruled that at times, based on the particular circumstances,
“practical” compulsion might be found. Here, as noted above, participation in the underlying
POST program and providing POST-certified training is voluntary, i.e., no legal compulsion.
exists. Nor does the Commission find any support for the notion that “practical” compulsion
is applicable in the instant case. The test claim regulations do not address a situation in any
way similar to the circumstances in Sarn Diego Unified School Dist., where the expulsion of a
student might be needed to comply with the constitutional requirement for safe schools. In
fact, the circumstances here are substantially similar to those in the Kern High School Dist.
case, where the district was denied reimbursement because its participation in the underlying
program was voluntary, and no “substantial penalty” would result if local agencies fail to
participate in POST or provide their own POST-certified training.

_ The Supreme Court in San Diego Unified School Dist. underscored the fact that a state
mandate is found when the state, rather than a local official, has made the decision to require
the costs to be incurred.** In this case, the state has not required the local public agency to
participate in POST or provide POST-certified training; the local agency has made that
decision. Moreover, the court in County of Los Angeles v. Commission on State Mandates

. (1995) 32 Cal. App.4™ 805 (County of Los Angeles II), in interpreting the holding in Licia
Mar,® noted that where local entities have alternatives under the statute other than paying the

3 14 at page 742. | .

4 G Diego Unified School Dist., supra, 33 Cal.4™ 859, 866.
4! Id, at pages 881-882. |

“2 Id. at page 887, footnote 22.
) atApage 888.

“ Id. at page 880.

¥ Lucia Mar, supra, 44 Cal.3d 830. °
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costs in question, the costs do not constitute a state mandate.* Here, local agencies have

alternatives available in that they can: 1)-choose not to become members of POST; 2) elect not

to present training courses in-house and instead send their law enforcement officers to

POST-certified training institutions operated by other entities such as communlty colleges or

other law enforcement agencies; or-3) hire only those individuals ‘who are already .

. POST-certlﬁed peace officers. Therefore, the activities do not constltute a state mandate
within the meamng of article XIII B, section 6,

CON CLUSION

The Commission finds that because the underlylng demsmns to partlclpate in POST, prov1de
POST-certified training or establish a POST training academy are discretionary, and that local
agencies have alternatives to providing POST-certified training or establishing a POST '
trammg academy, the test claim regulations do not impose a state-mandated program on local
agencies w1th1n the meaning of artlcle XIII B, section 6 of the Cahforma Constltutlon

% County of Los Angeles I, supra, 32 Cal’App. 4% 805, page 818.
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