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ITEM __ 

INCORRECT REDUCTION CLAIM 

DRAFT STAFF ANALYSIS 

Statutes of 1978, Chapter 77 

Absentee Ballots 
Fiscal Years 1996-1997, 1997-1998, and 1998-1999 

02-3713-I-01 

County of Riverside, Claimant 

 

 

EXECUTIVE SUMMARY 

Overview 

This is an incorrect reduction claim filed by the County of Riverside for the Absentee Ballots 

program.  The County challenges the reductions made by the State Controller‟s Office to the 

County‟s reimbursement claims for costs incurred in fiscal years 1996-1997, 1997-1998, and 

1998-1999.  Under the Absentee Ballots program, local agencies are authorized to claim 

reimbursement for the costs associated with the increase in absentee ballot filings as determined 

by using one of the formulas outlined in the parameters and guidelines.  The test claim statutes 

expanded the program to require local governments to make an absentee ballot available to any 

registered voter who requests one prior to an election.  Under prior law, absentee ballots were 

provided only in the following limited circumstances:  illness, absence from the precinct on the 

day of the election, physical handicap, conflicting religious commitments, or the voter‟s 

residence is more than ten miles from the polling place.   

For all years claimed, the County sought reimbursement for the salaries and benefits of its 

employees to perform the mandate based on a time study conducted in 1988 and allegedly 

approved by the Controller‟s Office shortly thereafter.  The County does not have time sheets, 

payroll records or detailed contemporaneous documents to support the time it took to perform the 

mandate.  In addition, the County claimed reimbursement for overtime salaries and benefits.  

For fiscal year 1996-1997, the Controller‟s Office reduced the entire claim for salaries and 

benefits and overtime costs in the amount of $914,002 following a desk audit, on the ground that 

the costs claimed were not supported by documentation, such as timesheets or payroll 

summaries.  The reduction of overtime costs was based on an “informal policy” of the 

Controller‟s Office that overtime is not reimbursable since the costs are incurred at the discretion 

of the agency. 

Field audits were conducted on the County‟s 1997-1998 and 1998-1999 reimbursement claims.  

The Controller continued to reject the use of the 1988 time study to support the claims for 
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salaries and benefits.  The County then kept time sheets for a six-month period in the year 2000 

in an attempt to use those actual hours for the years in question.  The Controller accepted the 

County‟s estimated hours of 12,114 from that time study for use in calculating the salaries and 

benefits for fiscal years 1997-1998 and 1998-1999, and partially reduced the claims.  For fiscal 

year 1997-1998, the Controller reduced the claim for salaries and benefits by $981,270.  For 

fiscal year 1998-1999, the Controller reduced the claim for salaries and benefits by $537,039.
1
  

To the extent that overtime costs were supported by documentation, reimbursement was allowed 

for those costs for fiscal years 1997-1998 and 1998-1999. 

The County seeks a determination from the Commission pursuant to Government Code  

section 17551(d), that the State Controller‟s Office incorrectly reduced the claim and requests 

that the Controller reinstate the full amounts reduced ($2,432,311) for salaries and benefits for all 

three fiscal years based on the initial estimate of time from the 1988 time study, and for the 

overtime costs claimed in 1996-1997. 

Commission Responsibilities 

Government Code section 17561(b) authorizes the State Controller‟s Office to audit claims filed 

by local agencies and school districts and to reduce any claim for reimbursement of state-

mandated costs that the State Controller‟s Office determines is excessive or unreasonable. 

Government Code Section 17551(d) requires the Commission to hear and decide a claim that the 

State Controller‟s Office has incorrectly reduced payments to the local agency or school district.  

If the Commission determines that a reimbursement claim has been incorrectly reduced, section 

1185.7 of the Commission‟s regulations requires the Commission to send the statement of 

decision to the State Controller‟s Office and request that the costs in the claim be reinstated. 

Staff Analysis 

Staff finds as follows: 

1. Reductions made by the Controller‟s Office to the 1997-1998 and 1998-1999 

reimbursement claims were reasonable, supported by evidence in the record, and thus the 

incorrect reduction claim should be denied for those fiscal years. 

The County suggests that the 1988 time study (showing that it took 13.75 minutes to 

process one absentee ballot) is representative of the time spent on the program and the 

costs incurred in fiscal years 1997-1998 and 1998-1999.   

The evidence in the record, however, strongly supports the Controller‟s conclusion that 

the costs claimed by the County during the audit period, based on the 1988 time study, 

are excessive and unreasonable.  The Controller‟s audit report shows that the hours 

claimed, which were based on the County‟s 1988 time study, result in 104% of the 

County‟s fiscal year 1997-1998 direct salaries for the department and 73% of the fiscal 

year 1998-1999 direct salaries for the department being charged to this one mandate.  The 

                                                 
1
 For fiscal year 1997-1998, the Controller‟s Office allowed reimbursement in the amount of 

$566,850.  For fiscal year 1998-1999, the Controller‟s Office allowed reimbursement in the 

amount of $436,737. 
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Controller determined that the hours are excessive when considering that a large 

percentage of the County‟s activities relate to other election activities.   

The County has not disputed the Controller‟s findings.  In fact, the County states in its 

incorrect reduction claim that it agreed that a current time and motion study should be 

performed.  Thus, staff finds that the Controller‟s decision to disregard the 1988 time 

study was reasonable, and does not amount to an abuse of discretion. 

Staff further finds that the amounts allowed and audit adjustments made by the 

Controller are reasonable for fiscal years 1997-1998 and 1998-1999.   

Therefore, staff finds that Controller‟s Office did not abuse its discretion in performing 

the audit and reducing the County‟s claims for reimbursement for salary and benefit costs 

incurred in fiscal years 1997-1998 and 1998-1999.  Accordingly, staff recommends that 

the Commission deny the County‟s incorrect reduction claim for fiscal years 1997-1998 

and 1998-1999. 

2. Based on the plain language and legislative history of Government Code  

section 17558(a), staff finds the Controller‟s audit of the County‟s fiscal year 1996-1997 

reimbursement claim was timely.   

The County takes the position that the audit must be completed and the claimant notified 

of the results no later than two years after the end of the calendar year in which the 

reimbursement claim was filed.  In this case, the County‟s reimbursement claim for fiscal 

year 1996-1997 was filed on November 30, 1997 and, thus, the County argues that the 

Controller‟s audit had to be completed by December 31, 1999.  However, the adjustment 

letter was issued on August 7, 2000 (eight months after the alleged expiration of the audit 

period), and a re-review of the desk audit was conducted on June 18, 2001 (a year and a 

half after the alleged expiration of the audit period) – dates beyond the time allowed by 

Government Code section 17558.5(a).  On this basis, the County seeks full 

reimbursement of the costs claimed for salaries and benefits. 

Staff disagrees with the County‟s interpretation of section 17558.5(a) and finds that the 

statute requires only that the Controller begin the audit within the two-year time period 

after the calendar year in which the reimbursement claim was filed in cases where funds 

have been appropriated for the program for the fiscal year.   

3. The reduction of all costs claimed for salaries and benefits of County employees in fiscal 

year 1996-1997 is arbitrary and capricious, and not supported by evidence in the record. 

For fiscal year 1996-1997, the Controller‟s Office reduced the salaries and benefits and 

overtime costs claimed in the amount $914,002 to $0 following a desk audit.   

Regular salaries and benefits.  The Controller‟s Office reduced the costs claimed for 

regular salaries and benefits to $0 on the ground that the claim was not supported by 

appropriate documentation; the County did not provide timesheets or payroll summaries 

to support the hours worked. 

The parameters and guidelines adopted by the Board of Control on August 12, 1982 

apply to the County‟s reimbursement claim for fiscal year 1996-1997.  Although the 

parameters and guidelines require that costs claimed be traceable to source documents or 
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worksheets and that timesheets “should be retained” for audit purposes, there is no 

requirement in the parameters and guidelines that the claimant maintain contemporaneous 

documentation, such as timesheets or payroll records created at or near the time the 

mandate was performed.  Thus, the Controller‟s Office cannot require the County to have 

time sheets or other contemporaneous documents. 

The Controller‟s Office rejected the use of the County‟s 1988 time study to support the 

estimate of the time taken nine years later on the program, and that may be appropriate 

since there is no evidence that the time identified in that study accurately represents the 

program in fiscal year 1996-1997.  The field audit conducted one year later showed that 

the 1988 estimate of time resulted in the County claiming 104% of the total department 

costs for that fiscal year.  The County also admitted in the incorrect reduction claim for 

fiscal years 1997-1998 that it agreed a current time and motion study should be 

performed.  Thus, staff finds that the rejection of the County‟s use of 1988 time study to 

estimate the time spent on the mandate in fiscal year 1996-1997 is reasonable. 

However, staff finds that the reduction of the costs claimed to $0 is arbitrary.  The 

County did submit documentation to the Controller‟s Office identifying the elections held 

and the number of absentee ballots cast (146,555) in the County in fiscal year 1996-1997.  

This document is evidence that the County spent some time and incurred some costs to 

comply with the mandate in fiscal year 1996-1997.  Similar documentation was 

submitted by the County to support its reimbursement claims for fiscal years 1997-1998 

and 1998-1999 and, for those claims, the Controller‟s Office allowed partial 

reimbursement by determining the time spent on the mandate in those years based on a 

six-month time study conducted in the year 2000.  The Controller‟s Office did not use the 

same audit approach for fiscal year 1996-1997 and, instead, reduced the claim to $0.  

The Controller‟s Office has not explained the different approaches taken on the County‟s 

reimbursement claims and there is no evidence in the record to suggest that the 

reimbursement claim for fiscal year 1996-1997 should be treated differently.   

In addition, the record contains a note from an employee of the Controller‟s Office that 

recommends the Controller‟s Office negotiate the 1996-1997 reimbursement claim with 

the County based on the ratio allowed by the Audit Division following the field audit of 

the 1997-1998 and 1998-1999 reimbursement claims. 

Although staff finds that the reduction to $0 is incorrect, there is not enough evidence in 

the record to calculate the time spent by the County on the program in fiscal year 1996-

1997.  As indicated above, the approach taken by the Controller‟s Office when auditing 

the County‟s reimbursement claims for 1997-1998 and 1998-1999 was a reasonable 

approach for those fiscal years.  The Controller‟s Office accepted a calculation of actual 

time for a six-month period in the year 2000 as a reasonable estimate of time it would 

have taken the County in fiscal years 1997-1998 and 1998-1999 to perform the mandate.  

A similar approach may provide a reasonable representation of time spent on the program 

for fiscal year 1996-1997.  The Controller‟s Office has the authority and discretion to 

determine that issue. 

Therefore, pursuant to Government Code section 17551(d) and section 1185.7 of the 

Commission‟s regulations, staff recommends that the Commission remand the 1996-1997 
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reimbursement claim back to the State Controller‟s Office for further review to determine 

the reasonable costs incurred in regular salaries and benefits on the mandated program for 

fiscal year 1996-1997. 

Overtime costs.  The Controller‟s Office reduced overtime costs based on an “informal 

policy” that overtime is not reimbursable since the costs are incurred at the discretion of 

the agency. 

Staff finds that the reduction of overtime costs is incorrect.  Article XIII B, section 6 of 

the California Constitution requires reimbursement for any increased cost incurred as a 

result of a state-mandated program.  Neither the statement of decision, nor the parameters 

and guidelines prohibit the reimbursement of overtime costs.  Thus, the Controller‟s 

policy is not supported by the mandate decisions in this case. 

To support its claim for overtime costs, the County submitted a document that identifies 

the names of the employees that worked overtime on the mandate, the dates and hours of 

overtime worked, and the pay rate for each employee that worked overtime on the 

program in fiscal year 1996-1997.   

This documentation is the same type of documentation the County provided to support its 

reimbursement claims for fiscal years 1997-1998 and 1998-1999.  In those years, the 

Controller‟s Office allowed reimbursement to the extent the costs were supported by the 

documentation. There is no evidence in the record to suggest that the County‟s claim for 

fiscal year 1996-1997 should be treated differently. 

Thus, staff finds that the Controller‟s reduction of overtime costs to $0 is arbitrary and 

capricious, not supported by the parameters and guidelines or documentation in the 

record and, is therefore incorrect.   

Pursuant to Government Code section 17551(d) and section 1185.7 of the Commission‟s 

regulations, staff recommends that the Commission remand the reimbursement claim 

back to the State Controller‟s Office for further review of the County‟s overtime costs 

and documentation showing the costs claimed, and allow reimbursement to the extent the 

claim for overtime costs is supported by the documentation in the record for fiscal year 

1996-1997.
2
 

Conclusion 

Staff concludes that the State Controller‟s Office properly reduced the County‟s fiscal year 1997-

1998 and 1998-1999 reimbursement claims in the amounts of $981,270 and $537,039, 

respectively.  

However, the Controller‟s reduction of the County‟s reimbursement claim for the costs of regular 

and overtime salaries in fiscal year 1996-1997 to $0 was arbitrary and capricious and, therefore, 

incorrect.    

 

 

                                                 
2
 This remedy may change depending on the State Controller‟s response to the request for 

additional information sent on November 18, 2011. 
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Staff Recommendation 

Staff recommends that the Commission adopt this analysis to deny the incorrect reduction claim 

filed by the County of Riverside for fiscal years 1997-1998 and 1998-1999. 

Staff further recommends that the Commission partially approve the incorrect reduction claim 

filed by the County of Riverside for fiscal year 1996-1997 and remand the 1996-1997 

reimbursement claim to the State Controller‟s Office pursuant to Government Code section 

17551(d) and section 1185.7 of the Commission‟s regulations, for further review to determine 

and allow reimbursement as follows:  

 For the reasonable costs incurred in regular salaries and benefits on the mandated 

program for fiscal year 1996-1997; and  

 For the costs of overtime salaries and benefits to the extent the costs are properly 

documented. 

 

STAFF ANALYSIS 

Claimant 

County of Riverside 

Chronology 

06/17/1981 Board of Control finds that the Absentee Voters test claim legislation imposes 

reimbursable state mandate 

08/12/1982 Board of Control adopts amended parameters and guidelines 

12/18/1997 Commission amends parameters and guidelines 

05/29/2001 State Controller issues final audit for fiscal years 1997-1998 through 1998-1999 

02/27/2003 Commission adopts amended parameters and guidelines 

06/11/2003 County of Riverside files two incorrect reduction claims, one for fiscal year 1996-

1997 and one for fiscal years 1997-1998 through 1998-1999 (Exhibits A and B) 

06/19/2003 Commission consolidates the two incorrect reduction claims 

10/15/2003 State Controller files responses to the incorrect reduction claims for fiscal years 

1996-1997, 1997-1998 and 1998-1999 (Exhibits C and D) 

11/18/2011 Staff requests additional information from the State Controller‟s Office 

I. Background 

This is an incorrect reduction claim filed by the County of Riverside for the Absentee Ballots 

program.  The County challenges the reductions made by the State Controller‟s Office to the 

County‟s reimbursement claims for costs incurred in fiscal years 1996-1997, 1997-1998, and 

1998-1999.  Under the Absentee Ballots program, local agencies are authorized to claim 

reimbursement for the costs associated with the increase in absentee ballot filings as determined 

by using one of the formulas outlined in the parameters and guidelines.  The test claim statutes 
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expanded the program to require local governments to make an absentee ballot available to any 

registered voter who requests one prior to an election.  Under prior law, absentee ballots were 

provided only in the following limited circumstances; illness, absence from the precinct on the 

day of the election, physical handicap, conflicting religious commitments, or the voter‟s 

residence is more than ten miles from the polling place.   

For all years claimed, the County sought reimbursement for the salaries and benefits of its 

employees to perform the mandate based on a time study conducted in 1988 and allegedly 

approved by the Controller‟s Office in 1991.  The County does not have time sheets, payroll 

records or detailed contemporaneous documents to support the time it took to perform the 

mandate in fiscal years 1996-1997, 1997-1998, or 1998-1999.  In addition, the County claimed 

reimbursement for overtime salaries and benefits during these fiscal years.  

For fiscal year 1996-1997, the Controller‟s Office reduced the entire claim for salaries and 

benefits and overtime costs in the amount $914,002 following a desk audit.  The reduction was 

made on the ground that the costs claimed were not supported by documentation.  The reduction 

of overtime costs was based on an “informal policy” of the Controller‟s Office that overtime is 

not reimbursable since the costs are incurred at the discretion of the agency. 

Field audits were conducted on the County‟s 1997-1998 and 1998-1999 reimbursement claims.  

The Controller‟s Office continued to reject the use of the 1988 time study to support the claims 

for salaries and benefits.  The County then kept time sheets for a six-month period in the year 

2000 in an attempt to use those actual hours for the years in question.  The Controller accepted 

the County‟s hours of 12,114 for use in calculating salaries and benefits for fiscal years 1997-

1998 and 1998-1999 and partially approved reimbursement.  For fiscal year 1997-1998, the 

Controller reduced the claim for salaries and benefits by $981,270.  For fiscal year 1998-1999, 

the Controller reduced the claim for salaries and benefits by $537,039.
3
  To the extent that 

overtime costs were supported by documentation, reimbursement was allowed for those costs for 

fiscal years 1997-1998 and 1998-1999. 

The County seeks a determination from the Commission pursuant to Government Code section 

17551(d), that the State Controller‟s Office incorrectly reduced the claim and requests that the 

Controller reinstate the full amounts reduced ($2,432,311) for salaries and benefits based on the 

initial estimate of time from the 1988 time study, and for the overtime costs claimed in  

1996-1997. 

The documents in the record for these incorrect reduction claims and the Controller‟s audits are 

described in more detail below. 

A. Desk Audit on Reimbursement Claim for 1996-1997 

On November 30, 1997, the County filed a reimbursement claim for costs incurred in fiscal year 

1996-1997.  The County claimed $865,108 for the salaries and benefits of its employees, and 

$48,894 for the overtime costs of its employees, for a total of $914,002 in employee salaries and 

benefits.  Costs were determined by multiplying an estimate of the hours worked on the program 

                                                 
3
 For fiscal year 1997-1998, the Controller‟s Office allowed reimbursement in the amount of 

$566,850.  For fiscal year 1998-1999, the Controller‟s Office allowed reimbursement in the 

amount of $436,737. 
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times the average productive hourly rates of the employees working on the program.  The 

County claimed it took 48,524.70 regular hours and 1,885.90 overtime hours in fiscal year 1996-

1997 to comply with the mandate.  The time claimed by the County is based on a schedule of 

activities that shows a total of 14.25 minutes spent to process a single absentee ballot.  The 

productive hourly rate claimed for regular work time was $13.61 and for overtime, $19.29.
4
   

On February 10, 1999, the State Controller‟s Office asked the county for additional information 

to support its reimbursement claim for fiscal year 1996-1997, and requested “[a] representative 

sample of timesheets and payroll summaries which evidence that employees actually worked 

48,525 hours on the processing of absentee ballots.”
5
  

The County responded on March 8, 1999.  In its letter, the County supported its claim for 

overtime and clarified that it used a time study audited by the Controller‟s Office in 1991 to 

support the number of regular hours claimed for the program.  The County‟s letter states the 

following: 

During our conversation, you brought up an issue of overtime related to this 

program, specifically stating that overtime was not eligible.  There is no way the 

County could process absentee ballots using regular staff and regular pay.  

Generally speaking, overtime should not be admissible, but this should exclude 

election day costs.  It would be next to impossible to complete ballot processing 

without the use of overtime. 

We also discussed Schedule B, the steps involved in absentee ballot processing.  

These steps have been followed for years, with occasional updates due to new 

legislation requirements.  When your office performed a field audit of this 

program back in May of 1991, the methodology used by the County to process 

absentee ballots clearly passed their audit.  The County was able to locate their 

copy of this field audit, and I have provided you a copy for your records.  

(Emphasis in original.)
6
 

The County also submitted the following documentation in support of its claim: 

 A document that identifies the elections held in the county in fiscal year 1996-1997.  The 

document identifies the date of each election, the election held, the number of ballots cast 

(469,038), the number of absentee ballots cast (146,555), and the number of absentee 

ballots mailed (242,370) for each election.
7
   

 Schedule B, “The Steps Involved in Processing Absentee Ballots.”  This document 

identifies fifteen steps to comply with the mandate and the time taken for each step.  A 

                                                 
4
 Exhibit A, page 43. 

5
 Exhibit A, page 39. 

6
 Exhibit A, pages 100-101. 

7
 Exhibit A, page 93. 
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total of 14.25 minutes is identified as the total time taken to process each absentee ballot 

(for an average of 4.4 ballots processed per hour per employee).
8
 

 A document that identifies the names of the employees that worked overtime on the 

mandate, the dates and hours of overtime worked, and the pay rate for each employee that 

worked overtime on the program in fiscal year 1996-1997.
9
   

On January 27, 2000, the State Controller‟s Office sent a letter to the County to confirm that an 

audit on the County‟s Absentee Ballot program “for the period July 1, 1996 through  

June 30, 1998” would commence on February 1, 2000.  According to the County, the 

Controller‟s Office subsequently provided notification that it was too late to do a field audit on 

the 1996-1997 fiscal year costs, and that the field audit would be performed on the 1997-1998 

and 1998-1999 fiscal year costs.
10

 

On August 7, 2000, the State Controller‟s Office issued an adjustment letter to the County, 

seeking the repayment of $914,002
11

  

On August 31, 2000, the County sent a letter to the State Controller‟s Office seeking a 

breakdown of the adjustment, and stating that “[w]e believe these adjustments may be related to 

the same issues pending in the SCO field audit of our 1997-1998 and 1998-1999 Absentee Ballot 

claims, and therefore we are requesting a further review of this claim in conjunction with the 

outcome of this field audit.”
12

 

On September 27, 2000, the County sent a letter to the State Controller‟s Office contending that 

the audit period expired pursuant to Government Code section 17558.5 when the adjustment was 

made, and requesting that the Controller restore the amounts adjusted.
13

   

On November 27, 2000, the State Controller‟s Office responded to the County explaining that: 

The total labor costs claimed in the amount of $914,002 were determined to be 

non-reimbursable since a non-documented time study was used to claim actual 

labor costs.  A letter dated February 10, 1999, was sent to Carole Hazeltine, 

consultant for DMG Maximus.  This letter requested a list of employees and the 

time spent by each employee with a detailed description of each employee‟s 

responsibilities in the processing of absentee ballots.  On May 24, 1999, Carol 

Hazeltine, provided the steps involved in processing absentee ballots with minutes 

assigned to each activity but with no supporting documentation showing how the 

time was derived. 

Our office performed the audit review of the claim within the audit period 

allowed by Government Code section 17558.5, which you cited in your letter of 

                                                 
8
 Exhibit A, page, 88. 

9
 Exhibit A, pages 154-172. 

10
 Exhibit A, County‟s Incorrect Reduction Claim, page 9. 

11
 Exhibit A, page 36. 

12
 Exhibit A, page 36. 

13
 Exhibit A, page 35. 
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September 27, 2000.  While our claim adjustment letter of August 7, 2000, was 

computer generated due to final payment of this program, the audit review was 

completed prior to the end of calendar year 1999.  Government Code section 

17558.5 did not require the adjustment notification letter be issued by the end of 

1999 in this matter. 
14

 

There are two additional undated documents that are contained in the Controller‟s file regarding 

the Controller‟s analysis of the County‟s fiscal year 1996-1997 claim.  The first describes the 

Controller‟s reduction of the costs for regular salaries and the use of the County‟s prior time 

study as follows: 

The report, dated 5/10/91, pertains to the fiscal years 1986-87, 1987-88, and 

1988-89; this report is approximately ten years old.  This report pertains to an 

audit of the Legislative Mandated Absentee Ballots program and involved the 

following procedures: 

1. reconciliation of the County‟s claims to its accounting records, 

2. tracking claimed costs to the County‟s source documents, 

3. Evaluation of the claimed costs to determine compliance with regulations and 

instructions. 

The report provides a summary of program costs, audit adjustments and cost per 

absentee ballots.  For the last fiscal year (1988-89), the most detailed information 

is provided.  Therefore, I conclude that the auditors focused primarily on that year 

to the exclusion of the other two years.  The report shows a significant variance 

between claimed and audited unit costs ($5.76 vs. $4.68).  Nowhere in the report 

did I find a reference to work hours or salaries. 

In general, the report indicates compliance.  However, there are two exceptions: 

1. The County overstated its material and postage costs. 

2. The County overstated the number of reimbursable absentee ballots. 

In conclusion, this report contains outdated information which, if used, would 

cause us to concluded [sic] that the County‟s subsequent claims may overstate its 

true reimbursable costs.
15

 

The second document is an “Analysis of Overtime and Temporary Help,” stating that 

It is an informal policy (i.e., it is not noted in any regulations or statutes) of the 

Controller‟s that overtime costs are not reimbursable.  The use of overtime is at 

the discretion of the agency and is not mandated. (Emphasis in original.)
16

 

On June 18, 2001, the State Controller‟s Office “re-reviewed” the desk audit of the County‟s 

1996-1997 fiscal year claim, and found as follows: 

 

                                                 
14

 Exhibit A, page 131. 

15
 Exhibit A, page 45. 

16
 Exhibit A, page 44. 
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1. Labor Cost Not Reimbursable - $48,894.00 

County of Riverside claimed the cost of overtime – Salaries of $36,794.00 and Benefits 

of $13,100.00 are not reimbursable.  See attached Analysis of Overtime and Temporary 

Help. 

2. Excessive Time - $866,108.00 

Per Ray‟s review – 46,525 hours worked does not appear to be substantiated by backup 

material submitted.  Ray‟s review indicates that the 46,525 hours is based on estimate 

[sic] and not the actual return-  

Total Salaries of $633,315.00 and Benefits of $231,793.00 related to estimated hours is 

not reimbursable.  Time log sheets or other time worked backup material not available in 

folder. 

3. Total Adjustments of $914,002.00 and prior payments totaling $1,219,727.00 resulted in 

an overpayment of $914,002.00 due to the State. (Emphasis in original.)
17

 

On June 27, 2001, a note from an employee at the Controller‟s Office was prepared and 

recommended that the Controller‟s Office negotiate with the County based on the audit of costs 

claimed by the County for 1997-1998 and 1998-1999 and to partially restore the overtime costs.  

The note states the following: 

1) Ray reduced the claim by all labor costs of $868,108 since they were based on an old 

time study and were not supported.  SCO Audits of fiscal years 97/98 and 98/99 also 

reduced the labor costs for this same reason. 

2) SCO Audits adjusted their disallowance based on a current analysis by the county. (Letter 

dated 2/28/01.)  The analysis allowed 20% of the total labor costs to be allocated to the 

Absentee Ballot program. 

3) Ray reduced all overtime costs of $48,894 as not authorized.  SCO Audits allowed 

overtime if it was supported.  It appears the overtime disallowed could be reinstated to 

the amount of $42,312.  (A list of names and hours was supplied, but not time sheets). 

4) Recommendation: I believe we should try to negotiate with the county based on the 20% 

ratio that the SCO Audits accepted and also restore the overtime.
18

 

B. Field Audit on Reimbursement Claims for Fiscal Years 1997-1998 and 1998-1999 

On January 11, 1999, the County filed a reimbursement claim on the Absentee Ballot program 

for the 1997-1998 costs.  The County claimed $820,000 for salaries and benefits of its employees 

to perform the mandate.  This figure was based on the productive hourly rate of pay for four 

employees at $14.07 multiplied by 43,328.44 regular hours worked on the program.  The 

43,328.44 hours were determined by using the same time study as the previous year (reflected on 

                                                 
17

 Exhibit A, page 42. 

18
 Exhibit A, page 103. 
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the County‟s Schedule B),
19

 except that the County reduced the estimated time to process a 

single ballot to 13.75 minutes per ballot (a reduction of ½ minute from fiscal year 1996-1997), 

which came to 43,328 hours claimed on the program in that fiscal year.  The County also 

claimed $17,459 in overtime salaries and benefits ($21.42 per hour in overtime salaries 

multiplied by 815.50 hours of overtime).
20

   

To support the claim, the County filed documentation similar to the documentation filed to 

support the 1996-1997 costs.  The County submitted a document that identifies the elections held 

in the county in fiscal year 1997-1998.
21

  The County also submitted a document reflecting the 

overtime hours worked that identifies the names of the employees, the dates and hours of 

overtime worked, and the pay rate for each employee that worked overtime on the program in 

fiscal year 1997-1998.
22

 

On January 18, 2000, the County filed a reimbursement claim on the program for the 1998-1999 

costs.  The County used the same method, with similar supporting documentation,
23

 to claim the 

costs for regular and overtime salaries and benefits as it did for the 1997-1998 fiscal year.  For 

1998-1999, the County used the time study estimate of 13.75 minutes to process a single 

absentee ballot, which came to 33,717.90 hours claimed on the program in that fiscal year.  The 

County also claimed $20,765 in overtime salaries and benefits ($23.15 per hour in overtime 

salaries multiplied by 896.80 hours of overtime). 

The Controller‟s Office conducted field audits on the 1997-1998 and 1998-1999 reimbursement 

claims.  According to the final audit report for the period July 1, 1997, through June 30, 1999, 

the Controller‟s Office partially allowed reimbursement for overtime salary costs.  For fiscal 

years 1997-1998 and 1998-1999, the County‟s reimbursement claims identify overtime salary 

costs in the amount of $17,459 and $20,765 respectively.  The State Controller‟s Office allowed 

reimbursement for overtime in fiscal year 1997-1998 in the amount of $11,727, and $10,320 in 

fiscal year 1998-1999.  The audit report states that “[t]he overtime hours were adequately 

documented and supported by timesheets.”
24

   

The final audit report further describes the Controller‟s view that the County‟s claims for regular 

salaries and benefits were excessive as follows: 

[Claimant] allocated costs during both fiscal years using a time-and-motion study 

that has no correlation to actual costs incurred during the audit period.  The 

allocation methodology resulted in 104% of FY 1997-98 and 73% of FY 1998-99 

departmental direct salaries being charged to the mandated cost claims.  The 

department‟s allocation methodology is excessive when considering that a large 

percentage of the department‟s activities relates to activities other than the 

                                                 
19

 Exhibit B, page 240. 
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 Exhibit B, page 233. 
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 Exhibit B, page 237. 
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increased costs of the absentee voting process; e.g., voter registration, finding 

polling locations, and counting regular votes. 

The actual costs claimed for direct salaries by the county in FY 1997-98 were 

$627,177; however, actual departmental direct salaries for this period were only 

$602,206.  Of the $627,177 claimed, $615,450 was unsupported.  The allowable 

costs, totaling $11,727, represent overtime salary costs incurred by the county.  

The overtime hours were adequately documented and supported by timesheets. 

The actual costs claimed for direct salaries by the county in FY 1998-99 were 

$453,365, yet the actual departmental direct salaries for this period were 

$618,413.  Of the $453,365 claimed, $443,045 was unsupported. The allowable 

costs, totaling $10,320, represent overtime salary costs incurred by the county.  

The overtime hours were adequately documented and supported by timesheets.   

On February 28, 2001, after the Controller‟s Draft Audit Report was issued denying all regular 

salaries and benefits, the County sent a letter to the Controller proposing to determine the costs 

during the years in question by using actual numbers recorded on time sheets for the Absentee 

Ballot program during a six-month time period from July 2000 to December 2000.  The County‟s 

letter states: 

The Riverside County Office of the Registrar of Voters began detailing time sheet 

hours associated with processing absentee ballot program costs in July 2000; 

therefore, six months of actual time charges were available to estimate direct time 

costs for the two years in dispute by extrapolating the percent of time expendable 

on the program.  Approval was obtained for the extrapolated method from a 

January 29, 2001 extension request submitted to your office.  As a result of the 

approved method, we calculated the absentee ballot labor cost based on a 20% 

ratio of total labor cost applied to the program (5,097 hours charged to the 

program from July – December 2000 compared to 24,960 total office hours 

worked).  This ratio was then multiplied by regular time and benefits paid for both 

FY 1997-1998 and 1998-99, to arrive at the amount applicable only to the 

absentee ballot program.  Adjustments were made to the claims for offsetting 

revenue received by the County and the number of ballots as presented in 

Findings 2 and 3, respectively, below.  All other absentee ballot costs were 

specifically designated for the program and are supported by documentation.
25

 

According to the Controller, the County then recommended that $551,723 (rather than the 

filed claimed amount of $1,548,120) be accepted for fiscal year 1997-1998 and $525,036 

(rather than the filed claimed amount of $973,776) be accepted for fiscal year 1998-

1999.
26

  

On April 25, 2001 representatives of the County and the State Controller met.  According 

to the State Controller, the County proposed that the first six months of fiscal year 2000-

                                                 
25

 Exhibit B, page 333. 

26
 Exhibit D, State Controller‟s response to incorrect reduction claim for fiscal years 1997-1998 

and 1998-1999, dated October 15, 2003, page 649. 
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2001 was representative of the level of effort for fiscal year 2000-2001 and the audit 

period (FY 1997-98 and FY 1998-99) and proposed the following calculation using the 

extrapolation method that was accepted by the Controller‟s Office. 

… [T]he county estimated that approximately 12,114 hours were spent in FY 

1997-98 and FY 1998-99.  Time records maintained for the 12 biweekly payroll 

periods from July through December 2000 documented that 5,591 hours were 

spent on absentee ballots.  That period represented only 12 of the 26 biweekly 

payroll periods.  The county projected the hours to the entire fiscal year to arrive 

at 12,144 hours.  The county stated that the number of permanent employees 

assigned to the duties of absentee ballot processing would not change 

significantly from period to period, regardless of the number of absentee ballots 

processed.  Based on representation from the county, the SCO staff accepted the 

estimated hours of 12,114 for use in calculating salaries and wages for FY 1997-

98 and FY 1998-99.  (Inadvertently, the figure of 12,144 hours was used in the 

calculation.)
27

 

The State Controller issued its final audit report on May 29, 2001, and adjusted its 

findings, reducing the amounts originally determined to be excessive or unreasonable.  

According to the final audit report, the Controller‟s Office allowed the County to use the 

extrapolated cost method for determining regular salary and benefit costs for this program 

for fiscal years 1997-1998 and 1998-1999.  The audit report further states that the “SCO 

reviewed and offered changes to the county‟s extrapolation, which reduced the 

disallowed costs and were agreed to by the county.”  The allowed salary and benefit costs 

for fiscal year 1997-1998 were $566,850, and for 1998-1999, $436,737. 

After the final audit report was issued, the Controller‟s Office met on multiple occasions 

with county representatives to discuss the County‟s response to the final report.  Based on 

these meetings and additional review by the State Controller, it found that the 

representations made by the county during the meeting on April 25, 2001, were not 

accurate, but support the reasonableness of the Controller‟s audit findings: 

The county represented that hours spent on actual absentee ballots cast for the 12 

biweekly payroll periods from July through December 2000 would be 

representative of the period of January through June 2001, which resulted in the 

12,144 hours used in the final calculations.  In fact, the absentee ballot hours 

accumulated during the 12 biweekly payroll periods included the July 25, 2000, 

Special Vacancy Election and the November 7, 2000, Consolidated General 

Election (Presidential Election).  These elections accounted for 1,954 and 114,669 

absentee ballots, respectively, totaling 116,623 of the total 135,885 absentee 

ballots cast during FY 2000-01. 

The county‟s extrapolated annual hours should have been the total absentee ballot 

hours for the 12 biweekly payroll periods, divided by the total absentee ballots 

cast during the 12 biweekly payroll periods, multiplied by the total absentee 

ballots cast during FY 2000-01.  Extrapolated hours for FY 2000-01 should have 
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been 6,514 hours (5,591 ÷ 116,623 x 135,885 = 6,514 hours).  This figure is based 

on 135,885 absentee ballots cast.  Based on 163,244 absentee ballots cast in FY 

1997-98 and 98,689 in FY 1998-99, the projected hours should have been 7,836 

for FY 1997-98 and 4,737 for FY 1998-99. 

Furthermore, based on information made available subsequent to the issuance of 

the final audit report, the number of minutes per absentee ballot is approximately 

2.88 rather than the 13.75 claimed by the county using the 1988 time and motion 

study.  This number was calculated by dividing the 6,514 hours by the 135,885 

absentee ballots cast in FY 2000-01, and converting that number to minutes 

(multiply by 60). 

The information made available by the county on November 21, 2002, and  

March 10, 2003, supports the reasonableness of the amount presented in the audit 

report.  For FY 1997-98, the SCO allowed $566,850 in costs, yet the information 

made available by the county after the issuance of the final report supported only 

$506,551.  For FY 1998-99, the SCO allowed $436,737 in costs, yet the 

information made available by the county after the issuance of the final report 

supported only $328,585.
28

 

II. Positions of the Parties 

A.  The County 

The County of Riverside contends that the State Controller‟s Office incorrectly reduced its 

claims for reimbursement.  For fiscal year 1996-1997, the County is seeking reimbursement for 

$914,002 claimed in salaries and benefits and argues that this amount was incorrectly reduced 

for the following reasons: 

 The adjustment for overtime costs based on the Controller‟s “underground regulatory 

policy” of not allowing reimbursement for overtime, is arbitrary and capricious since 

overtime was allowed by the Controller‟s Office for fiscal years 1997-1998 and  

1998-1999. 

 The Controller‟s Office cannot require documentation of a time study it previously 

approved in a field audit when the time study was approved and more than five years 

have elapsed since the time study was conducted. 

 The audit was not completed within the statutory time frame required pursuant to 

Government Code section 17558.5. 

The County also argues that the reductions made to the 1997-1998 and 1998-1999 

reimbursement claims are not legally correct.  Although the extrapolated methodology eventually 

used by the County to support its claim for salaries and benefits for regular hours worked in 

fiscal years 1997-1998 and 1998-1999 was offered in an effort to retain reimbursement on some 

labor costs, the County is seeking full reimbursement for the amounts claimed in the 

reimbursement claims ($981,270 and $537,039).   
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The County argues that the use of the prior time study of 1988 should be allowed to support the 

claims for fiscal years 1997-1998 and 1998-1999.  The County continued to file claims using the 

prior time study following 1988, and their claims were approved and paid by the Controller until 

the time of the field audit for this claim.  At no time was the County made aware that 

documentation for the original time study was necessary to support the claims.  The time study 

had been previously approved by the Controller in a prior audit, and the fact that the original 

time documentation was not available should not operate to the detriment of the County.  The 

Controller‟s Office is only required to keep documentation for five years.  The claimant should 

not be under any greater burden for record retention. 

The County further contends that the Controller‟s Office cannot unilaterally alter the calculations 

of the County‟s extrapolation method used in fiscal year 2000-2001 for estimating time and 

determining absentee ballot costs for the fiscal years in question without explanation or rationale 

in its final audit and work papers. 

B.  State Controller’s Office 

The State Controller‟s Office argues that it properly reduced the salaries and benefits claimed by 

the County for fiscal year 1996-1997.  The Controller‟s Office argues that the County did not 

provide supporting documentation, such as time sheets, payroll summaries, or detailed 

documentation to support the time it takes to perform the mandate.  In addition, the Controller‟s 

Office will accept a time study for costs when analyzed and evaluated with the activities for the 

fiscal year claimed. Additionally, the Controller‟s Office did not allow overtime costs since 

overtime was authorized at the discretion of the County.  Finally, the State Controller‟s Office 

argues that its audit of the 1996-1997 reimbursement claim was timely.
29

 

The State Controller‟s Office further contends that the County‟s reimbursement claims for 1997-

1998 and 1998-1999 were excessive and unreasonable, and not supported by documentation.  

The Controller‟s Office argues that the 1988 time and motion study, which is based on an 

estimate of 13.75 minutes per ballot, is not supported by any documentation of the minutes 

claimed.  In addition, the County was unable to reconcile the application of the time study to the 

amounts claimed during the audit period.  The Controller‟s Office used the County‟s study of 

actual time later conducted in 2000 to partially allow reimbursement for salaries and benefits.  

The Controller‟s Office states that its audit reductions are further supported by information 

received from the County after the final audit report was issued that showed that it took 

approximately 2.88 minutes, rather than 13.75 minutes, to process each absentee ballot.  Finally, 

overtime costs that were supported by documentation were allowed.  

III. Discussion 

Government Code section 17561(b) authorizes the State Controller‟s Office to audit 

reimbursement claims and to reduce any claim for reimbursement of state-mandated costs that 

the State Controller‟s Office determines is excessive or unreasonable.  Government Code section 

12410 further requires the Controller to: 
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[S]uperintend the fiscal concerns of the state.  The Controller shall audit all claims 

against the state, and may audit the disbursement of any state money, for 

correctness, legality, and for sufficient provisions of law for payment.   

Although the Controller‟s Office is required to follow the parameters and guidelines when 

auditing a claim for mandate reimbursement, the Controller has broad discretion in its audit and 

determination of what is properly reimbursable. Government Code section 12410 provides in 

relevant part:  

Whenever, in [the Controller‟s] opinion, the audit provided for by [Government 

Code section 925 et seq.] is not adequate, the Controller may make such field or 

other audit of any claim or disbursement of state money as may be appropriate to 

such determination.  (Italics added.) 

The Controller‟s Office exercised discretion in the audits of the County‟s claims in this case.  

The County contends in its incorrect reduction claims, however, that the Controller‟s actions are 

arbitrary and amount to an abuse of discretion.  The County is correct that the Commission must 

determine in this case whether the Controller‟s audit decisions were arbitrary, capricious, or 

entirely lacking in evidentiary support.  This standard is similar to the standard used by the 

courts when reviewing an alleged abuse of discretion of a state agency.
30

  Under this standard, 

the courts have found that: 

When reviewing the exercise of discretion, “[t]he scope of review is limited, out 

of deference to the agency‟s authority and presumed expertise:  „The court may 

not reweigh the evidence or substitute its judgment for that of the agency. 

[Citation.]‟” ... “In general ... the inquiry is limited to whether the decision was 

arbitrary, capricious, or entirely lacking in evidentiary support. . . .” [Citations.] 

When making that inquiry, the “ „ “court must ensure that an agency has 

adequately considered all relevant factors, and has demonstrated a rational 

connection between those factors, the choice made, and the purposes of the 

enabling statute.” [Citation.]‟ ”
31

 

The Commission must review the Controller‟s audit in light of the fact that the initial burden of 

providing evidence for a claim of reimbursement lies with the County.
 32

  As more fully 

discussed in the analysis below, two sets of parameters and guidelines govern these 

reimbursement claims, both of which require that costs claimed be supported by documentation 

maintained by the claimant.  The documentation described in the parameters and guidelines to 

support salary costs include employee time records, worksheets, calendars, and declarations.   

In addition, this claim presents issues of law, requiring the interpretation of the Commission‟s 

parameters and guidelines and whether the Controller‟s audit of the County‟s 1996-1997 

reimbursement claim was timely pursuant to Government Code section 17558(a).  The 

                                                 
30
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Controller‟s legal conclusions with respect to these issues are reviewed de novo, or independent 

of the Controller‟s legal conclusions.
33

 

If the Commission determines that a reimbursement claim has been incorrectly reduced, section 

1185.7 of the Commission‟s regulations requires the Commission to send the statement of 

decision to the State Controller‟s Office and request that the costs in the claim be reinstated. 

For the reasons below, staff finds that the reductions made by the Controller‟s Office to the 

County‟s fiscal year 1997-1998 and 1998-1999 reimbursement claims following the field audit 

were reasonable, supported by the documents in the record, and do not amount to an abuse of 

discretion.  Thus, staff recommends that the Commission deny the incorrect reduction claim for 

those fiscal years.   

However, the reduction made to the County‟s 1996-1997 reimbursement claim for all costs 

claimed for salaries and benefits of County employees is arbitrary and capricious.  Staff 

recommends that the Commission partially approve the incorrect reduction claim for fiscal year 

1996-1997 as specified below. 

A. Reductions made by the Controller’s Office to the 1997-1998 and 1998-1999 

reimbursement claims were reasonable, supported by evidence in the record and, 

thus, the incorrect reduction claim should be denied for those fiscal years. 

The County contends that the State Controller‟s Office incorrectly reduced its claims for regular 

salaries and benefits and is seeking reimbursement for all costs claimed based on the 1988 time 

study that the County states was previously approved by the Controller in 1991 and is 

representative of the costs incurred in fiscal years 1997-1998 and 1998-1999.  The Controller‟s 

Office argues that the 1988 time study, which was based on an estimate of 13.75 minutes per 

ballot, is not supported by any documentation of the actual time spent by County employees on 

the program in fiscal years 1997-1998 and 1998-1999, is excessive and unreasonable given the 

Count‟s overall budget, and thus cannot be used to support the hours claimed by the County.   

For the reasons below, staff finds that the Controller‟s audit of the County‟s claims was 

reasonable and does not amount to an abuse of discretion. 

There are two sets of parameters and guidelines that govern the claims in this dispute.  The 

County‟s reimbursement claims for fiscal years 1997-1998 and 1998-1999 are governed by the 

parameters and guidelines for Absentee Ballots that were amended by the Commission on 

December 18, 1997, which require claimants to maintain source documentation supporting the 

claim for salary costs.  The source documentation “may include, but are not limited to,” 

employee time cards and/or cost allocation reports and declarations.  Section V of the parameters 

and guidelines on “claim preparation” states the following: 

Each claim for reimbursement pursuant to this mandate must be timely filed and 

provide documentation in support of the reimbursement claimed for this mandate.  

Claim detail should include the following: 

C. Salaries and Benefits 
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Claimed reimbursement for employee costs should be supported by name, 

position, productive hourly rate, hours worked, fringe benefits amount, and a brief 

description of assigned unit and function relative to the mandate. 

The source documents required to be maintained by the claimant may include, but 

are not limited to, employee time cards and/or cost allocation reports. 

Section VI, Supporting Data, describes the source documents that support a claim for salary costs 

to include employee time records, worksheets, calendars, declarations, etc.  That section states 

the following:  

For auditing purposes, all costs claimed shall be traceable to source documents 

(e.g. employee time records, invoices, receipts, purchase orders, contracts, 

worksheets, calendars, declarations, etc.) that show evidence of the validity of 

such costs.  All documentation in support of claimed costs shall be made available 

to the State Controller or his/her agent, as may be requested, and all 

reimbursement claims are subject to audit during the period specified in 

Government Code section 17558.5, subdivision (a).
34

 

While the parameters and guidelines do not require “contemporaneous” source documentation to 

support the costs claimed for salaries, such as time sheets prepared at or near the time the actual 

work was performed, they do require some form of documentation that represents the time spent 

on the program for the fiscal years in question. 

The County admits that it does not have time sheets or payroll records for fiscal years 1997-1998 

and 1998-1999 to support the actual time spent on the program in those years.  Instead, the 

County suggests that the 1988 time study is representative of the years in question.   

Staff finds, however, that the evidence in the record strongly supports the Controller‟s 

conclusion that the costs claimed by the County during the audit period, based on the 1988 time 

study, are excessive and unreasonable.   

For fiscal year 1997-1998, the County claimed 43,328 hours for processing 163,244 absentee 

ballots by five county employees, exclusive of temporary help hired to work on the mandated 

program.
35

  For fiscal year 1998-1999, the County claimed 33,718 hours for processing 98,689 

absentee ballots by six county employees, exclusive of temporary help.  Based on the county‟s 

calculation, each employee worked an average of 8,666 hours during fiscal year 1997-1998 and 

5,620 hours during fiscal year 1998-1999.
36

   

The Controller‟s audit report shows that these hours, which were based on the County‟s 1988 

time study, are overstated and have no correlation to the actual costs incurred during the audit 

period.  The hours claimed result in 104% of the County‟s fiscal year 1997-1998 direct salaries 

for the department and 73% of the fiscal year 1998-1999 direct salaries for the department being 

charged to this one mandate.  The hours are excessive when considering that a large percentage 
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of the County‟s activities relate to other election activities.  The Controller‟s finding is as 

follows:  

[The County] allocated costs during both fiscal years using a time-and-motion 

study that has no correlation to actual costs incurred during the audit period.  The 

allocation methodology resulted in 104% of FY 1997-98 and 73% of FY 1998-99 

departmental direct salaries being charged to the mandated cost claims.  The 

department‟s allocation methodology is excessive when considering that a large 

percentage of the department‟s activities relates to activities other than the 

increased costs of the absentee voting process; e.g., voter registration, finding 

polling locations, and counting regular votes. 

The actual costs claimed for direct salaries by the county in FY 1997-98 were 

$627,177; however, actual departmental direct salaries for this period were only 

$602,206.  Of the $627,177 claimed, $615,450 was unsupported.  The allowable 

costs, totaling $11,727, represent overtime salary costs incurred by the county.  

The overtime hours were adequately documented and supported by timesheets. 

The actual costs claimed for direct salaries by the county in FY 1998-99 were 

$453,365, yet the actual departmental direct salaries for this period were 

$618,413.  Of the $453,365 claimed, $443,045 was unsupported. The allowable 

costs, totaling $10,320, represent overtime salary costs incurred by the county.  

The overtime hours were adequately documented and supported by timesheets.
37

   

The County has not disputed the Controller‟s findings.  In fact, the County states in its incorrect 

reduction claim that it agreed that a current time and motion study should be performed.
38

  After 

the draft audit report was released, the County performed an analysis of the Absentee Ballot costs 

for 12 payroll periods from July through December 2000 and extrapolated those actual hours to 

the fiscal years in question.  The County‟s February 28, 2001 letter states the following: 

The Riverside County Office of the Registrar of Voters began detailing time sheet 

hours associated with processing absentee ballot program costs in July 2000; 

therefore, six months of actual time charges were available to estimate direct time 

costs for the two years in dispute by extrapolating the percent of time expendable 

on the program.  Approval was obtained for the extrapolated method from a 

January 29, 2001 extension requested submitted to your office.  As a result of the 

approved method, we calculated the absentee ballot labor cost based on a 20% 

ratio of total labor cost applied to the program (5,097 hours charged to the 

program from July – December 2000 compared to 24,960 total office hours 

worked).  This ratio was then multiplied by regular time and benefits paid for both 

FY 1997-1998 and 1998-99, to arrive at the amount applicable only to the 

absentee ballot program.  Adjustments were made to the claims for offsetting 

revenue received by the County and the number of ballots as presented in 
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Findings 2 and 3, respectively, below.  All other absentee ballot costs were 

specifically designated for the program and are supported by documentation.
39

 

According to the Controller, the County then recommended that $551,723 (rather than the 

filed claimed amount of $1,548,120) be accepted for fiscal year 1997-1998 and $525,036 

(rather than the filed claimed amount of $973,776) be accepted for fiscal year 1998-

1999.
40

  

On April 25, 2001 representatives of the County and the State Controller met.  According 

to the State Controller:   

The County proposed that the first six month of FY 2000-01 were representative 

of the level of effort for FY 2000-01 and the audit period (FY 1997-98 and FY 

1998-99).  The County proposed two calculations: 

 In the response to the draft report, dated February 28, 2001, the county 

recommended that 20.86% – the percentage of hours relating to the 

absentee ballots from the 12 biweekly payroll periods from July through 

December 2000 to total departmental hours during the same time period – 

be applied to the audit period.  However, the county used 20.4% in FY 

1997-98 and 23.7% in FY 1998-99, based on a calculation it made of 

positions.  When calculating the total cost of additional absentee ballots, 

the county did not deduct overtime paid during the period, included fringe 

benefit rates in excess of what was claimed and supported, and did not 

adjust for the change in number of additional absentee ballots or the 

change in indirect costs.  The county concurred that it made errors in 

calculating the rate. 

 Subsequently, the county recommended an alternative calculation.  The 

county estimated that approximately 12,114 hours were spent in FY 1997-

98 and FY 1998-99.  Time records maintained for the 12 biweekly payroll 

periods from July through December 2000 documented that 5,591 hours 

were spent on absentee ballots.  That period represented only 12 of the 26 

biweekly payroll periods.  The county projected the hours to the entire 

fiscal year to arrive at 12,144 hours.  The county stated that the number of 

permanent employees assigned to the duties of absentee ballot processing 

would not change significantly from period to period, regardless of the 

number of absentee ballots processed.  Based on representation from the 

county, the SCO staff accepted the estimated hours of 12,114 for use in 

calculating salaries and wages for FY 1997-98 and FY 1998-99.  

(Inadvertently, the figure of 12,144 hours was used in the calculation.)
41
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The State Controller issued its final audit report on May 29, 2001, and adjusted its 

findings, reducing the amounts originally determined to be excessive or unreasonable.  

The final audit report reflects the Controller‟s calculation of the County‟s salaries and 

wages based on the County‟s second proposal that 12,114 hours spent on the program is 

representative of the time spent on the Absentee Ballots program for fiscal years 1997-

1998 and 1998-1999.  The Controller‟s Office then used a weighted average productive 

hourly rate calculated by the County on its claim to determine the reimbursable costs for 

the program.   

Moreover, the amounts allowed by the Controller are reasonable, given the subsequent 

information provided by the County after the final audit report was released.  The 

Controller‟s Office explains that representations made by the County during the meeting 

on April 25, 2001, which provided the basis of the Controller‟s final audit findings, were 

actually inaccurate.  The Controller‟s Office states the following: 

The county represented that hours spent on actual absentee ballots cast for the 12 

biweekly payroll periods from July through December 2000 would be 

representative of the period of January through June 2001, which resulted in the 

12,144 hours used in the final calculations.  In fact, the absentee ballot hours 

accumulated during the 12 biweekly payroll periods included the July 25, 2000, 

Special Vacancy Election and the November 7, 2000, Consolidated General 

Election (Presidential Election).  These elections accounted for 1,954 and 114,669 

absentee ballots, respectively, totaling 116,623 of the total 135,885 absentee 

ballots cast during FY 2000-01. 

The county‟s extrapolated annual hours should have been the total absentee ballot 

hours for the 12 biweekly payroll periods, divided by the total absentee ballots 

cast during the 12 biweekly payroll periods, multiplied by the total absentee 

ballots cast during FY 2000-01.  Extrapolated hours for FY 2000-01 should have 

been 6,514 hours (5,591 ÷ 116,623 x 135,885 = 6,514 hours).  This figure is based 

on 135,885 absentee ballots cast.  Based on 163,244 absentee ballots cast in FY 

1997-98 and 98,689 in FY 1998-99, the projected hours should have been 7,836 

for FY 1997-98 and 4,737 for FY 1998-99. 

Furthermore, based on information made available subsequent to the issuance of 

the final audit report, the number of minutes per absentee ballot is approximately 

2.88 rather than the 13.75 claimed by the county using the 1988 time and motion 

study.  This number was calculated by dividing the 6,514 hours by the 135,885 

absentee ballots cast in FY 2000-01, and converting that number to minutes 

(multiply by 60). 

The information made available by the county on November 21, 2002, and  

March 10, 2003, supports the reasonableness of the amount presented in the audit 

report.  For FY 1997-98, the SCO allowed $566,850 in costs, yet the information 

made available by the county after the issuance of the final report supported only 

$506,551.  For FY 1998-99, the SCO allowed $436,737 in costs, yet the 

information made available by the county after the issuance of the final report 

supported only $328,585. 
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The final audit report was not adjusted even though the information received by the 

Controller‟s Office supports a lower reimbursable amount than what was allowed.  The 

claimant has filed no argument or evidence disputing these numbers. 

Therefore, staff finds that the Controller‟s reduction of the County‟s claims for reimbursement 

for salary and benefit costs incurred in fiscal years 1997-1998 and 1998-1999 for this program is 

reasonable and supported by evidence in the record.  There is no evidence that the Controller‟s 

Office abused its discretion in performing the audit for these fiscal years.   

Accordingly, staff recommends that the Commission deny the County‟s incorrect reduction 

claim for fiscal years 1997-1998 and 1998-1999. 

 

 

B. The Controller’s audit of the County’s fiscal year 1996-1997 reimbursement claim 

was timely. 

The County argues that the State Controller‟s Office failed to complete its audit of the County‟s 

1996-1997 reimbursement claim in a timely fashion pursuant to Government Code  

section 17558.5.  The County states that: 

The audit was not completed within the statutory time frame required, and is 

supported by documentation from the field audit of fiscal years 1997-1998 and 

1998-1999 which was not commenced until February of 2000, beyond the 

statutory time to review fiscal year 1996-97.”
42

   

The County explains its argument in a letter dated September 27, 2000 to the State Controller‟s 

Office: 

Upon further review of our 1996-1997 Absentee Ballot reimbursement claim, it 

appears the audit period for this claim expired prior to the issuance of your 

adjustment letter, dated August 7, 2000. 

As you know, Senate Bill 11 of 1995 amended Government Code section 17558.5 

related to the State‟s audit of reimbursement claims.  That section went into effect 

on July 1, 1996.  Specifically, Section 17558.5(a) states, “A reimbursement claim 

for actual costs filed by a local agency or school district pursuant to this chapter 

is subject to audit by the Controller no later than two years after the end of the 

calendar year in which the reimbursement claim is filed or last amended.  

However, if no funds are appropriated for the program for the fiscal year for 

which the claim is made, the time for the Controller to initiate an audit shall 

commence to run from the date of initial payment of the claim.” 

Since our County filed this claim on November 30, 1997, the audit period should 

have expired at the end of calendar year 1999.  We are therefore requesting that 

you restore the $914,002 adjustment you previously made to this claim.
43

  

                                                 
42

 Exhibit A, incorrect reduction claim for fiscal year 1996-1997, page 5. 

43
 Exhibit A, page 35. 
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Thus, the County takes the position that the audit must be completed and the claimant notified of 

the results no later than two years after the end of the calendar year in which the reimbursement 

claim was filed.  In this case, the County‟s reimbursement claim was filed on  

November 30, 1997 and, thus, the County argues that the Controller‟s audit had to be completed 

by December 31, 1999.  However, the adjustment letter was issued on August 7, 2000 (eight 

months after the alleged expiration of the audit period), and a re-review of the desk audit was 

conducted on June 18, 2001 (a year and a half after the alleged expiration of the audit period) – 

dates beyond the time allowed by Government Code section 17558.5(a).  On this basis, the 

County seeks full reimbursement of the costs claimed for salaries and benefits. 

The Controller‟s Office contends that Government Code section 17558.5(a) requires only that 

the audit be initiated within the two year time limit and that there is no requirement to complete 

the review within the two-year period.  The Controller‟s Office explains the timing issues in this 

case as follows: 

On February 10, 1999, SCO staff contacted Carol Hazeltine of DMG-Maximus 

informing the claim preparer and the County of Riverside that the Division of 

Accounting and Reporting was in the process of reviewing the 1996-97 claim and 

requested information be submitted to the SCO within three weeks.  The SCO did 

not receive any of the requested documentation until March 8, 1999 and  

May 24, 1999.  The SCO clearly began the review within the two-year audit 

period.  The SCO audit for the 1997-98 and 1998-99 fiscal years was conducted 

independently from the desk review performed by the Division of Accounting and 

Reporting.  The SCO did not issue a remittance advice since the desk review 

resulted in a finding that the County was overpaid $914,002 and no further 

payments were to be made.  However, the adjustment notification letter was 

issued at the time of the next payment for the program for the 1996-97 fiscal 

year.
44

 

The version of Government Code section 17558.5(a), in effect at the relevant time states: 

A reimbursement claim for actual costs filed by a local agency or school district 

pursuant to this chapter is subject to audit by the Controller no later than two 

years after the end of the calendar year in which the reimbursement claim is filed 

or last amended.  However, if no funds are appropriated for the program for the 

fiscal year for which the claim is made, the time for the Controller to initiate an 

audit shall commence to run from the date of the initial payment of the claim.  

(Stats. 1995, c. 945 (SB 11), emphasis added.) 

The County filed its reimbursement claim on November 30, 1997.  Pursuant to section 17558.5, 

the County was “subject to audit by the Controller” until December 31, 1999, two years after the 

end of the calendar year in which the reimbursement claim was filed.  The County argues that the 

“subject to audit” language in section 17558.5 means that the State Controller‟s Office must 

complete its audit within the two-year timeframe.   

                                                 
44

 Exhibit C, response from the State Controller‟s Office to the incorrect reduction claim for 

1996-1997, page 620. 
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Staff disagrees with the County‟s interpretation of section 17558.5(a) and finds that the statute 

requires only that the Controller begin the audit within the two-year time period after the 

calendar year in which the reimbursement claim was filed in cases where funds have been 

appropriated for the program for the fiscal year.  There was no requirement in statute at that time 

to complete the audit within the two-year time period.   

Section 17558.5(a) is not a model of clarity.  However, a careful reading of the language of the 

first and second sentences reveals that the primary difference between the two sentences is the 

appropriation of funds for the program for the fiscal year.  The second sentence clearly refers to 

situations where funds are not appropriated for the fiscal year.  It can reasonably be inferred 

from the context that the first sentence, in contrast, refers to situations where funds are 

appropriated.  The use of the word “however” to begin the second sentence signals the contrast 

between these two situations -when funds are appropriated versus when they are not.   

There is nothing about the structure or language of the two sentences to suggest that the 

Legislature intended any other substantive differences between these two parallel sentences.  In 

each situation, when there is an appropriation (first sentence) and when there is not (second 

sentence), the State Controller‟s Office must perform some activity within a two-year period.  

The use in the second sentence of the phrase “the time for the Controller to initiate an audit” 

refers back to “the time” defined in the first sentence, namely two years.  Similarly, the use of 

the word “initiate” in the second sentence refers to what the Controller is required to do within 

the two-year period.  Read in this way, the two sentences are parallel.  In the first sentence, when 

there is an appropriation, the time to initiate an audit is two years.  In the second sentence, when 

there is no appropriation, the time to initiate an audit is also two years.  But that date is triggered 

from the date of the initial payment of the claim and not on the filing of the claim.   

In 2002, the relevant language of section 17558.5 (a), was amended to read as follows (added 

text is underlined): 

A reimbursement claim for actual costs filed by a local agency or school district 

pursuant to this chapter is subject to the initiation of an audit by the Controller no 

later than . . . .  (Stats. 2002, ch. 1128 (AB 2834).)
45

 

There is nothing in the legislation or the legislative history of AB 2834 to suggest that the 

underlined language was intended to do anything other than to clarify the language.  Pursuant to 

the rules of statutory construction, a clarification of existing law may be applied to transactions 

predating its enactment without being considered a retroactive application of the law.  The 

clarified law is merely a statement of what the law has always been.
46

  This interpretation is also 

consistent with how the California Supreme Court has interpreted statutes of limitation; 

"[l]imitations statutes ordinarily establish the period in which an action must be initiated."
47

  

                                                 
45

 Today, the statute requires that the audit be initiated within three years after the reimbursement 

claim is filed or last amended, and must be completed no later than two years after the date the 

audit is commenced.  (Amended by Stats. 2004, ch. 313 (AB 2224).) 

46
 McClung v. Employment Development Department (2004) 34 Cal.4th 467, 471. 

47
 Mays v. City of Los Angeles (2008) 43 Cal.4th 313, 323. 
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The record shows that the audit began by February 10, 1999, before the end of the two-year 

period, when the Controller‟s Office requested additional documentation from the County.  The 

County does not dispute this date.   

Accordingly, staff finds that the audit was timely because it was initiated within two years after 

December 31, 1997, the end of the calendar year in which the reimbursement claim was filed.
48

  

C. However, the reduction of all costs claimed for salaries and benefits of County 

employees in fiscal year 1996-1997 is arbitrary and capricious, and not supported by 

evidence in the record. 

For fiscal year 1996-1997, the Controller‟s Office reduced the salaries and benefits and overtime 

costs claimed in the amount $914,002 to $0 following a desk audit.  For the reasons below, staff 

finds that the Controller‟s reduction of the 1996-1997 reimbursement claim to $0 is arbitrary and 

capricious.   

Claim for Regular Salaries and Benefits 

The County claimed $866,108 in salaries and benefits of its employees working regular hours on 

the mandated program for fiscal year 1996-1997.  To arrive at this number, the County estimated 

that it took 46,525 hours to comply with the program.  This estimate was based on the 1988 time 

study that estimated 14.25 minutes to process one absentee ballot. 

The Controller‟s Office reduced these costs to $0 on the ground that the claim was not supported 

by appropriate documentation.  The Controller‟s response to the County‟s incorrect reduction 

claim explains the reduction was made because the County did not provide timesheets or payroll 

summaries to support the hours worked as follows: 

The county claimed 46,525 hours … for the processing of absentee ballots, 

exclusive of overtime.  In accordance with this obsolete undocumented time study 

the County charged time based upon estimated hourly time allowance that was 

established in 1991.  The County did not provide timesheets or payroll summaries 

as requested to support that these hours were actually worked and at what rate of 

pay.  While the County did provide some documentation it failed to show how the 

time per ballot was derived.
49

 

The Controller‟s re-review of the desk audit on June 18, 2001 further explains that the claim was 

not supported by “time log sheets or other time worked backup material not available in folder.”  

The County admits it does not have time sheets or records reflecting actual time and costs 

incurred for fiscal year 1996-1997.  However, the parameters and guidelines do not require those 

types of contemporaneous supporting documents.   

The parameters and guidelines adopted by the Board of Control on August 12, 1982 apply to the 

County‟s reimbursement claim for fiscal year 1996-1997.  Although the parameters and 

guidelines require that costs claimed be traceable to source documents or worksheets and that 

timesheets “should be retained” for audit purposes, there is no requirement in the parameters and 

                                                 
48

 This finding is consistent with the Commission‟s recent decision adopted on July 28, 2011, in 

the Emergency Procedures, Earthquakes, and Disaster incorrect reduction claim (01-4232-I-03).  
49

 Exhibit C, pages 618-619. 
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guidelines that the claimant maintain contemporaneous documentation, such as timesheets or 

payroll records created at or near the time the mandate was performed.
50, 51  

The Commission did 

amend the parameters and guidelines for the Absentee Ballot program on February 27, 2003 to 

require eligible claimants to retain contemporaneous source documents to support their 

reimbursement claims, but that amendment does not apply to the County‟s reimbursement claim 

for fiscal year 1996-1997.
52

  Thus, the Controller‟s Office cannot require the County to have 

time sheets or other contemporaneous documents. 

The Controller‟s Office rejected the use of the County‟s 1988 time study to support the estimate 

of the time taken nine years later on the program, and that may be reasonable since there is no 

evidence that the time identified in that study accurately represents the program in fiscal year 

1996-1997.  In addition, the field audit conducted one year later showed that the 1988 estimate of 

                                                 
50

 Exhibit A, parameters and guidelines adopted August 12, 1982, page 18.  Section 5 of the 

parameters and guidelines describe “supportive data” as „source documents or worksheets” as 

follows:   

For auditing purposes, all costs claimed must be traceable to source documents or 

worksheets that indicate evidence of and the validity of such costs.  The 

documents must be kept on file and made available on the request of the State 

Controller. 

The parameters and guidelines further state (at p. 19) that time records and other documents 

necessary to support the costs included in the claim “should be retained” by the claimant for 

audit purposes: 

Description of Activity 

Copies of invoices, time records, and other documents necessary to support the 

costs included in this claim should be retained by the claimant for audit purposes.  

If costs cannot be supported, the costs reported will be disallowed by the 

Controller‟s Office.  The selection of appropriate data is the responsibility of the 

claimant 

51
 In Clovis Unified School Dist. v. John Chiang, as State Controller (2010) 188 Cal.App.4th 

794, 803-804, the court rejected the Controller‟s argument that the requirement to retain source 

documents is the same requirement as the contemporaneous source document rule.  In its 

analysis, the court noted that before the requirement was included in parameters and guidelines 

to retain contemporaneous source document, claimants used employee declarations, 

certifications, and average time accountings to document the time spent on a mandated program.  

Under the contemporaneous source document requirement, those approaches are no longer valid 

source documents.  

52
 Exhibit___, parameters and guidelines amendment adopted February 27, 2003.  The 

language now states the following: Actual costs must be traceable and supported by 

source documents that show the validity of such costs, when they were incurred, and 

their relationship to the reimbursable activities.  A source document is a document 

created at or near the same time the actual cost was incurred for the event or activity in 

question.  Source documents may include, but are not limited to, employee time records 

or time logs, sign-in sheets, invoices, and receipts.  (Emphasis added.) 
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time resulted in the County claiming 104% of the total department costs for a fiscal year.  The 

County also admitted in the incorrect reduction claim for fiscal years 1997-1998 that it agreed a 

current time and motion study should be performed.
53

  Thus, staff finds that the rejection of the 

County‟s use of 1988 time study to estimate the time spent on the mandate in fiscal year 1996-

1997 is reasonable. 

However, for the reasons below, staff finds that the decision to reduce the County‟s claim to $0 

is arbitrary and unreasonable.  The County did submit documentation to the Controller‟s Office 

identifying the elections held and the number of absentee ballots cast (146,555) in the County in 

fiscal year 1996-1997.  This document is evidence that the County spent some time and incurred 

some costs to comply with the mandate in fiscal year 1996-1997.  Similar documentation was 

submitted by the County to support its reimbursement claims for fiscal years 1997-1998 and 

1998-1999 and, for those claims, the Controller‟s Office allowed partial reimbursement by 

determining the time spent on the mandate in those years based on a six-month time study 

conducted in the year 2000.  The Controller‟s Office did not use the same approach for fiscal 

year 1996-1997 and, instead, reduced the claim to $0.  

The Controller‟s Office has not explained the different approaches taken on the County‟s 

reimbursement claims and there is no evidence in the record to suggest that the reimbursement 

claim for fiscal year 1996-1997 should be treated differently.   

Thus, staff finds that the Controller‟s reduction of the County‟s reimbursement claim for regular 

salaries and benefits to $0 is arbitrary and capricious and, therefore incorrect.
54

  This conclusion 

is further supported by the note in the record from an employee of the Controller‟s Office which 

states that: 

1. Ray reduced the claim by all labor costs of $868,108 since they were based on an old 

time study and were not supported.  SCO Audits of fiscal years 97/98 and 98/99 also 

reduced the labor costs for this same reason. 

2. SCO Audits adjusted their disallowance based on a current analysis by the county. (Letter 

dated 2/28/01.)  The analysis allowed 20% of the total labor costs to be allocated to the 

Absentee Ballot program. 

3. Ray reduced all overtime costs of $48,894 as not authorized.  SCO Audits allowed 

overtime if it was supported.  It appears the overtime disallowed could be reinstated to 

the amount of $42,312.  (A list of names and hours was supplied, but not time sheets). 

4. Recommendation: I believe we should try to negotiate with the county based on the 20% 

ratio that the SCO Audits accepted and also restore the overtime.
55

 

                                                 
53

 Exhibit B, Incorrect reduction claim for fiscal years 1997-1998 and 1998-1999, page 224. 

54
 Madonna v. County of San Luis Obispo (1974) 39 Cal.App.3d 57, 62.  This case defines 

arbitrary and capricious as follows: “However, conduct not supported by a fair or substantial 

reason may be categorized as arbitrary and capricious. The courts often characterize 

unsubstantiated determinations as arbitrary.” 

55
 Exhibit A, page 103. 

756



 

29 

 

Although staff finds that the reduction to $0 is incorrect, there is not enough evidence in the 

record to calculate the time spent by the County on the program in fiscal year 1996-1997.  As 

indicated above, the approach taken by the Controller‟s Office when auditing the County‟s 

reimbursement claims for 1997-1998 and 1998-1999 was a reasonable approach for those fiscal 

years.  The Controller‟s Office accepted a calculation of actual time for a six-month period in the 

year 2000 as a reasonable estimate of time it would have taken the County in fiscal years 1997-

1998 and 1998-1999 to perform the mandate.  A similar approach may provide a reasonable 

representation of the time spent on the program for fiscal year 1996-1997.  The Controller‟s 

Office has the authority and discretion to audit the records and documents of the County and 

determine that issue. 

Therefore, pursuant to Government Code section 17551(d) and section 1185.7 of the 

Commission‟s regulations, staff recommends that the Commission remand the 1996-1997 

reimbursement claim back to the State Controller‟s Office for further review to determine the 

reasonable costs incurred in regular salaries and benefits on the mandated program for fiscal year 

1996-1997. 

Overtime Costs 

In fiscal year 1996-1997, the County claimed $48,894.00 in overtime costs to perform the 

mandate.  The Controller‟s Office reduced overtime costs based on an “informal policy” that 

overtime is not reimbursable since the costs are incurred at the discretion of the agency. 

Staff finds that the reduction of overtime costs is incorrect.  Article XIII B, section 6 of the 

California Constitution requires reimbursement for any increased cost incurred as a result of a 

state-mandated program.  Neither the statement of decision, nor the parameters and guidelines 

prohibit the reimbursement of overtime costs.  Thus, the Controller‟s policy is not supported by 

the mandate decisions in this case. 

Moreover, the County contends that it would be impossible to comply with this elections 

mandate without the use of overtime.  The County states the following: 

During our conversation, you brought up an issue of overtime related to this 

program, specifically stating that overtime was not eligible.  There is no way the 

County could process absentee ballots using regular staff and regular pay.  

Generally speaking, overtime should not be admissible, but this should exclude 

election day costs.  It would be next to impossible to complete ballot processing 

without the use of overtime. (Emphasis in original.)
56

 

To support its claim the County submitted a document that identifies the names of the employees 

that worked overtime on the mandate, the dates and hours of overtime worked, and the pay rate 

for each employee that worked overtime on the program in fiscal year 1996-1997.
57

   

This documentation is the same type of documentation the County provided to support its 

reimbursement claims for fiscal years 1997-1998 and 1998-1999.  In those years, the 

Controller‟s Office allowed reimbursement to the extent the costs were supported by the 

                                                 
56

 Exhibit A, page 100. 

57
 Exhibit A, pages 154-172. 
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documentation. There is no evidence in the record to suggest that the County‟s claim for fiscal 

year 1996-1997 should be treated differently. 

Thus, staff finds that the Controller‟s reduction of overtime costs to $0 is arbitrary and 

capricious, not supported by the parameters and guidelines or documentation in the record and, is 

therefore incorrect.   

Pursuant to Government Code section 17551(d) and section 1185.7 of the Commission‟s 

regulations, staff recommends that the Commission remand the reimbursement claim back to the 

State Controller‟s Office for further review of the County‟s overtime costs and documentation 

showing the costs claimed, and allow reimbursement to the extent the claim for overtime costs is 

supported by the documentation in the record for fiscal year 1996-1997.
58

  

IV. Conclusion 

Staff concludes that the State Controller‟s Office properly reduced the County‟s fiscal year 1997-

1998 and 1998-1999 reimbursement claims in the amounts of $981,270 and $537,039, 

respectively.  

However, the Controller‟s reduction of the County‟s reimbursement claim for the costs of regular 

and overtime salaries in fiscal year 1996-1997 to $0 was arbitrary and capricious and, therefore, 

incorrect.    

V. Staff Recommendation 

Staff recommends that the Commission adopt this analysis to deny the incorrect reduction claim 

filed by the County of Riverside for fiscal years 1997-1998 and 1998-1999. 

Staff further recommends that the Commission partially approve the incorrect reduction claim 

filed by the County of Riverside for fiscal year 1996-1997 and remand the 1996-1997 

reimbursement claim to the State Controller‟s Office for further review to determine and allow 

reimbursement as follows:  

 For the reasonable costs incurred in regular salaries and benefits on the mandated 

program for fiscal year 1996-1997; and  

 For the costs of overtime salaries and benefits to the extent the costs are properly 

documented. 

                                                 
58

 This remedy may change depending on the State Controller‟s response to the request for 

additional information sent on November 18, 2011. 
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Court of Appeal, Third District, California. 
AMERICAN BOARD OF COSMETIC SURGERY, 

INC., Plaintiff and Respondent, 
v. 

MEDICAL BOARD OF CALIFORNIA et al., De-

fendants and Appellants. 
 

No. C054718. 
April 28, 2008. 

As Modified on Denial of Rehearing May 23, 2008. 
 
Background: Cosmetic surgery medical board peti-

tioned for writ of mandate directing Medical Board of 

California to grant its application for its certification 

requirements to be approved as equivalent to those of 

an American Board of Medical Specialties (ABMS) 

member board. The Superior Court, Sacramento 

County, No. 06CS00921,Jack V. Sapunor, J., granted 

petition and ordered Board to approve application. 

Board appealed. 
 
Holdings: The Court of Appeal, Blease, Acting P.J., 

held that: 
(1) Board did not have mandatory duty to approve 

application, and 
(2) evidence supported denial of application. 

  
Reversed with directions. 
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[1] Mandamus 250 12 
 
250 Mandamus 
      250I Nature and Grounds in General 
            250k12 k. Nature of acts to be commanded. 

Most Cited Cases  
 

Ordinary mandamus may be used to compel the 

performance of a duty that is purely ministerial in 

nature or to correct an abuse of discretion. West's 

Ann.Cal.C.C.P. § 1085. 
 
[2] Administrative Law and Procedure 15A 
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15A Administrative Law and Procedure 
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sions 
            15AV(E) Particular Questions, Review of 
                15Ak784 Fact Questions 
                      15Ak793 k. Weight of evidence. Most 

Cited Cases  
 

When reviewing an agency's exercise of discre-

tion, the Court of Appeal may not reweigh the evi-

dence or substitute its judgment for that of the agency. 
 
[3] Mandamus 250 70 
 
250 Mandamus 
      250II Subjects and Purposes of Relief 
            250II(B) Acts and Proceedings of Public Of-

ficers and Boards and Municipalities 
                250k70 k. Judicial or quasi judicial powers 

and functions. Most Cited Cases  
 

A writ of ordinary mandamus is used to review 

adjudicatory decisions where the agency is not re-

quired to hold an evidentiary hearing. West's 

Ann.Cal.C.C.P. § 1085. 
 
[4] Mandamus 250 70 
 
250 Mandamus 
      250II Subjects and Purposes of Relief 
            250II(B) Acts and Proceedings of Public Of-

ficers and Boards and Municipalities 
                250k70 k. Judicial or quasi judicial powers 
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and functions. Most Cited Cases  
 

A writ of administrative mandamus is used to 

review quasi-judicial decisions where the agency is 

required to hold an evidentiary hearing. West's 

Ann.Cal.C.C.P. § 1094.5. 
 
[5] Health 198H 193 
 
198H Health 
      198HI Regulation in General 
            198HI(B) Professionals 
                198Hk191 Regulation of Professional 

Conduct; Boards and Officers 
                      198Hk193 k. Advertising. Most Cited 

Cases  
 

No evidentiary hearing is required to be held prior 

to or after the Medical Board of California's Division 

of Licensing makes its decision to deny a specialty 

board equivalency application. West's Ann.Cal.Bus. 

& Prof.Code § 651(h)(5)(B); 16 CCR § 

1363.5(b)(8)(B). 
 
[6] Mandamus 250 172 
 
250 Mandamus 
      250III Jurisdiction, Proceedings, and Relief 
            250k172 k. Scope of inquiry and powers of 

court. Most Cited Cases  
 

When reviewing the exercise of discretion by a 

writ of ordinary mandamus, the scope of review is 

limited out of deference to the agency's authority and 

presumed expertise, and the court may not reweigh the 

evidence or substitute its judgment for that of the 

agency. West's Ann.Cal.C.C.P. § 1085. 
 
[7] Mandamus 250 172 
 
250 Mandamus 
      250III Jurisdiction, Proceedings, and Relief 
            250k172 k. Scope of inquiry and powers of 

court. Most Cited Cases  
 

In general, when reviewing the exercise of dis-

cretion by a writ of ordinary mandamus, the inquiry is 

limited to whether the decision was arbitrary, capri-

cious, or entirely lacking in evidentiary support. 

West's Ann.Cal.C.C.P. § 1085. 

 
[8] Mandamus 250 172 
 
250 Mandamus 
      250III Jurisdiction, Proceedings, and Relief 
            250k172 k. Scope of inquiry and powers of 

court. Most Cited Cases  
 

When making an inquiry into whether an exercise 

of discretion challenged by writ of ordinary manda-

mus is arbitrary, capricious, or entirely lacking in 

evidentiary support, the court must ensure that an 

agency has adequately considered all relevant factors, 

and has demonstrated a rational connection between 

those factors, the choice made, and the purposes of the 

enabling statute. West's Ann.Cal.C.C.P. § 1085. 
 
[9] Mandamus 250 172 
 
250 Mandamus 
      250III Jurisdiction, Proceedings, and Relief 
            250k172 k. Scope of inquiry and powers of 

court. Most Cited Cases  
 

When review of an agency's exercise of discretion 

is sought by means of administrative mandamus, the 

inquiry is whether substantial evidence supports the 

administrative decision. West's Ann.Cal.C.C.P. § 

1094.5. 
 
[10] Mandamus 250 187.9(1) 
 
250 Mandamus 
      250III Jurisdiction, Proceedings, and Relief 
            250k187 Appeal and Error 
                250k187.9 Review 
                      250k187.9(1) k. Scope and extent in 

general. Most Cited Cases  
 

Because both the trial court and the appellate 

court apply the same standard of review of an agency's 

exercise of discretion challenged by writ of ordinary 

mandamus, on appeal the appellate court reviews the 

agency's action de novo. West's Ann.Cal.C.C.P. § 

1085. 
 
[11] Health 198H 193 
 
198H Health 

765

http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=250k70
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000201&DocName=CACPS1094.5&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000201&DocName=CACPS1094.5&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=198H
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=198HI
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=198HI%28B%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=198Hk191
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=198Hk193
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=198Hk193
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=198Hk193
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000199&DocName=CABPS651&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000199&DocName=CABPS651&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000937&DocName=16CAADCS1363.5&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000937&DocName=16CAADCS1363.5&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=250
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=250III
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=250k172
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=250k172
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000201&DocName=CACPS1085&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=250
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=250III
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=250k172
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=250k172
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000201&DocName=CACPS1085&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=250
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=250III
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=250k172
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=250k172
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000201&DocName=CACPS1085&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=250
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=250III
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=250k172
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=250k172
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000201&DocName=CACPS1094.5&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000201&DocName=CACPS1094.5&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=250
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=250III
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=250k187
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=250k187.9
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=250k187.9%281%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=250k187.9%281%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000201&DocName=CACPS1085&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000201&DocName=CACPS1085&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=198H


  
 

Page 3 

162 Cal.App.4th 534, 75 Cal.Rptr.3d 574, 08 Cal. Daily Op. Serv. 5099, 2008 Daily Journal D.A.R. 6145 
(Cite as: 162 Cal.App.4th 534, 75 Cal.Rptr.3d 574) 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 

      198HI Regulation in General 
            198HI(B) Professionals 
                198Hk191 Regulation of Professional 

Conduct; Boards and Officers 
                      198Hk193 k. Advertising. Most Cited 

Cases  
 

The Medical Board of California did not have 

mandatory duty to approve applicant cosmetic surgery 

board's certification requirements as equivalent to 

those of an American Board of Medical Specialties 

(ABMS) member board, since assessment of whether 

applicant met training equivalency requirement nec-

essarily involved exercise of discretion; comparison of 

applicant to boards of specialties or subspecialties that 

were not identical to cosmetic surgery, which had 

training programs that necessarily differed, required 

quantitative and qualitative assessment based upon 

medical expertise. West's Ann.Cal.Bus. & Prof.Code 

§ 651(h)(5)(B); 16 CCR § 1363.5(b)(8)(B). 
 
[12] Health 198H 193 
 
198H Health 
      198HI Regulation in General 
            198HI(B) Professionals 
                198Hk191 Regulation of Professional 

Conduct; Boards and Officers 
                      198Hk193 k. Advertising. Most Cited 

Cases  
 

The term “equivalent,” in statute permitting phy-

sicians to advertise that they are “board certified” if 

they are certified by a medical specialty board ap-

proved as having equivalent requirements to those of 

an American Board of Medical Specialties (ABMS) 

member board, does not require that the applicant 

board's training program be identical to that of accre-

dited program in a related specialty or subspecialty 

area of medicine, but rather that it be of equal value 

when measured by the stated criteria. West's 

Ann.Cal.Bus. & Prof.Code § 651(h)(5)(B); 16 CCR § 

1363.5(b)(8)(B). 
 
[13] Health 198H 193 
 
198H Health 
      198HI Regulation in General 
            198HI(B) Professionals 
                198Hk191 Regulation of Professional 

Conduct; Boards and Officers 
                      198Hk193 k. Advertising. Most Cited 

Cases  
 

Statute permitting physicians to advertise that 

they are “board certified” if they are certified by a 

board approved as having equivalent requirements to 

those of an American Board of Medical Specialties 

(ABMS) member board requires equivalency to be 

determined by comparing the applicant board's train-

ing requirements to the standards of ABMS member 

boards, not to general standards of training set by the 

ABMS itself. West's Ann.Cal.Bus. & Prof.Code § 

651(h)(5)(B); 16 CCR § 1363.5(b)(8)(B). 
 
[14] Health 198H 193 
 
198H Health 
      198HI Regulation in General 
            198HI(B) Professionals 
                198Hk191 Regulation of Professional 

Conduct; Boards and Officers 
                      198Hk193 k. Advertising. Most Cited 

Cases  
 

Medical Board of California's finding that train-

ing requirements of applicant cosmetic surgery med-

ical board were not equivalent to that of an accredited 

program in a related specialty or subspecialty area of 

medicine, in denying application that would have 

allowed applicant's members to advertise themselves 

as “board certified” in cosmetic surgery, was sup-

ported by substantial evidence, including consultant's 

findings that surgical training required for applicant's 

dermatologic certification was “rather limited,” and 

that variations in pre-requisites for the three certifi-

cates applicant offered made it impossible for con-

sultant “to assign equivalency to” an American Board 

of Medical Specialties (ABMS) member board. West's 

Ann.Cal.Bus. & Prof.Code § 651(h)(5)(B); 16 CCR § 

1363.5(b)(8)(B). 
See Cal. Jur. 3d, Healing Arts and Institutions, §§ 

139, 140; 13 Witkin, Summary of Cal. Law (10th ed. 

2005) Equity, §§ 131, 132. 
[15] Health 198H 193 
 
198H Health 
      198HI Regulation in General 
            198HI(B) Professionals 
                198Hk191 Regulation of Professional 

Conduct; Boards and Officers 
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                      198Hk193 k. Advertising. Most Cited 

Cases  
 

Under statute permitting physicians to advertise 

that they are “board certified” if they are certified by a 

specialty or subspecialty board approved by the Divi-

sion of Licensing of the Medical Board of California 

as having equivalent requirements to those of an 

American Board of Medical Specialties (ABMS) 

member board, the Division must make an affirmative 

finding of equivalency; if the Division is unable to do 

so, the applicant board has failed to meet the criteria 

for approval. West's Ann.Cal.Bus. & Prof.Code § 

651(h)(5)(B); 16 CCR § 1363.5(b)(8)(B). 
 
**577 Edmund G. Brown, Jr., Attorney General, 

Carlos Ramirez, Senior Assistant Attorney General, 

Jose Guerrero, Supervising Deputy Attorney General, 

Kerry Weisel, Jane Zack Simon, Deputy Attorneys 

General, for Defendants and Appellants. 
 
Haight, Brown & Bonesteel, Rita Gunasekaran, J. 

Alan Warfield, Los Angeles; Johnson & Bell, William 

K. McVisk, for American Board of Medical Special-

ties as Amicus Curiae on behalf of Defendants and 

Appellants. 
 
Kessenick Phillips & Gamma, Douglas Scott Free, for 

California Society of Plastic Surgeons as Amicus 

Curiae on behalf of Defendants and Appellants. 
 
Seyfarth Shaw, Kurt A. Kappes, Robert B. Milligan, 

Sacramento, for American Society of Plastic Surgeons 

as Amicus Curiae on behalf of Defendants and Ap-

pellants. 
 
Nossaman, Guthner, Knox & Elliott, Robert J. Sulli-

van, John T. Kennedy, Sacramento; Gaido & Fintzen, 

Peter A. Gaido and Scott Fintzen for Plaintiff and 

Respondent. 
 
BLEASE, Acting P.J. 

 *538 This case involves an 11–year effort by 

petitioner, the American Board of Cosmetic Surgery 

(ABCS), to gain specialty board approval by respon-

dent, the Medical Board of California (Medical 

Board), so that physicians certified by the ABCS may 

advertise themselves as board certified in “Cosmetic 

Surgery,” defined as a subspecialty of medicine and 

surgery, in one of three areas. Those areas are General 

Cosmetic Surgery, Facial Cosmetic Surgery and 

Dermatologic Cosmetic Surgery. A subspecialty 

board is a subcategory of a recognized board. 
 

The Medical Board's authority derives from the 

advertising provisions of the Business and Professions 

Code. Section 651 
FN1

 proscribes false and misleading 

advertising by health care practitioners licensed by the 

state. Subdivision (h)(5)(B) of section 651 prohibits 

physicians and surgeons from representing that they 

are “board certified” unless the certifying organization 

(1) is a member board of the American Board of 

Medical Specialties (ABMS), (2) has requirements 

equivalent to those of an *539 ABMS member board 

as determined by the Medical Board,
FN2

 or (3) has 

completed a postgraduate training program in a spe-

cialty or subspecialty that is approved by the Accre-

ditation Council for Graduate Medical Education 

(ACGME). The ABMS has accredited a specialty in 

Surgery and a subspecialty in Plastic Surgery. 
 

FN1. All further section references are to the 

Business and Professions Code unless oth-

erwise specified. 
 

FN2. The Medical Board includes the Divi-

sion of Medical Quality and the Division of 

Licensing. (§ 2002.) 
 

The ABCS is not an ABMS member board and 

does not have an ACGME training program, so it 

applied to the Medical Board for equivalency approval 

under section 651, subdivision (h)(5)(B)(ii). Under the 

Medical Board regulations equivalency is measured 

by the “scope, content and duration” of training re-

quired of a related specialty or subspecialty area of an 

ABMS **578 member board. (Cal.Code Regs., tit. 16, 

§ 1363.5.) 
 

The Medical Board's Division of Licensing is 

authorized by the Medical Board to make the equiva-

lency determination and to approve or disapprove the 

specialty Board's application.
FN3

 The Division denied 

the petitioner's application after determining that 

ABCS's requirements for board certification were not 

equivalent to those of an ABMS member board. The 

denial was based in part on the fact that certification 

for Dermatologic Cosmetic Surgery does not require 

general surgery training. 
 

FN3. Since the action of the Division is the 
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action of the Medical Board, we shall refer to 

the Medical Board as making the decision 

where appropriate. 
 

[1] ABCS filed a petition for writ of mandate. 

(Code Civ. Proc., § 1085.) Ordinary mandamus may 

be used to compel the performance of a duty that is 

purely ministerial in nature or to correct an abuse of 

discretion. The trial court found ABCS had presented 

substantial evidence of equivalency, granted the peti-

tion, and entered a judgment ordering the Medical 

Board to approve ABCS's application. The Medical 

Board appeals from the judgment contending the trial 

court applied the wrong standard of review and abused 

its discretion by granting the petition. We agree. 
 

[2] When reviewing an exercise of discretion, our 

scope of review is limited out of deference to the 

agency's authority and expertise. We may not reweigh 

the evidence or substitute our judgment for that of the 

agency. Since the record reflects the reasons for the 

Board's decision, the reasons are rationally related to 

the regulatory requirements and are supported by 

ample evidence, we shall conclude the Medical Board 

did not abuse its discretion by denying ABCS's ap-

plication. 
 

We shall reverse the judgment. 
 

 *540 FACTUAL, AND PROCEDURAL BACK-

GROUND 
A. Statutory and Regulatory Overview 

Section 651, subdivision (h)(5)(A) specifies the 

allowable information a health care practitioner may 

include in advertising his or her qualifications. Section 

651, subdivision (h)(5)(B) prohibits a representation 

that a health care practitioner is certified by a private 

or public board unless the board is “(i) an [ABMS] 

member board, (ii) a board ... with equivalent re-

quirements approved by ... [the Medical Board], or 

(iii) a board ... with an ... [ACGME] approved post-

graduate training program that provides complete 

training in that specialty or subspecialty.” 
FN4 

 
FN4. Section 651, subdivision (h)(5)(B) 

provides: “A physician and surgeon licensed 

under Chapter 5 (commencing with Section 

2000) by the Medical Board of California 

may include a statement that he or she limits 

his or her practice to specific fields, but shall 

not include a statement that he or she is cer-

tified or eligible for certification by a private 

or public board or parent association, in-

cluding, but not limited to, a multidiscipli-

nary board or association, unless that board 

or association is (i) an American Board of 

Medical Specialties member board, (ii) a 

board or association with equivalent re-

quirements approved by that physician and 

surgeon's licensing board, or (iii) a board or 

association with an Accreditation Council for 

Graduate Medical Education approved post-

graduate training program that provides 

complete training in that specialty or subs-

pecialty. A physician and surgeon licensed 

under Chapter 5 (commencing with Section 

2000) by the Medical Board of California 

who is certified by an organization other than 

a board or association referred to in clause 

(i), (ii), or (iii) shall not use the term „board 

certified‟ in reference to that certification, 

unless the physician and surgeon is also li-

censed under Chapter 4 (commencing with 

Section 1600) and the use of the term „board 

certified‟ in reference to that certification is 

in accordance with subparagraph (A). A 

physician and surgeon licensed under Chap-

ter 5 (commencing with Section 2000) by the 

Medical Board of California who is certified 

by a board or association referred to in clause 

(i), (ii), or (iii) shall not use the term „board 

certified‟ unless the full name of the certify-

ing board is also used and given comparable 

prominence with the term „board certified‟ in 

the statement. 
 

For purposes of this subparagraph, a 

„multidisciplinary board or association‟ 

means an educational certifying body that 

has a psychometrically valid testing 

process, as determined by the Medical 

Board of California, for certifying medical 

doctors and other health care professionals 

that is based on the applicant's education, 

training, and experience. 
 

For purposes of the term „board certified,‟ 

as used in this subparagraph, the terms 

„board‟ and „association‟ mean an organi-

zation that is an American Board of Med-

ical Specialties member board, an organi-

zation with equivalent requirements ap-
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proved by a physician and surgeon's li-

censing board, or an organization with an 

Accreditation Council for Graduate Med-

ical Education approved postgraduate 

training program that provides complete 

training in a specialty or subspecialty. 
 

The Medical Board of California shall 

adopt regulations to establish and collect a 

reasonable fee from each board or associ-

ation applying for recognition pursuant to 

this subparagraph. The fee shall not exceed 

the cost of administering this subpara-

graph. Notwithstanding Section 2 of 

Chapter 1660 of the Statutes of 1990, this 

subparagraph shall become operative July 

1, 1993. However, an administrative 

agency or accrediting organization may 

take any action contemplated by this sub-

paragraph relating to the establishment or 

approval of specialist requirements on and 

after January 1, 1991.” 
 

**579 *541 A licensed physician or surgeon cer-

tified by an organization, other than a board, in one of 

these three categories is prohibited from using “the 

term „board certified‟ in reference to that certifica-

tion,” unless he or she is licensed under Chapter 4. (§ 

651, subd. (h)(5)(B).) 
FN5 

 
FN5. Chapter 4 provides for licensing of 

“Dentistry” and the statute requires similar 

requirements for a dentist unless the accre-

diting organization is recognized by the 

Dental Board. (§ 651, subd. 

(h)(5)(A)(i)-(iv).) 
 

A violation of this provision is a misdemeanor 

punishable by up to six months in county jail and a 

fine of up to $2,500, an administrative fine of up to 

$10,000 per event, and possible revocation or sus-

pension of the violator's license. (§ 651, subds. (f), (g), 

(k), and §§ 652, 652.5.) 
 

Section 651 authorizes the Medical Board to 

adopt regulations to administer its provisions. (See 

Stats.1990, ch. 1660, § 2.) Those regulations, con-

tained in section 1363.5, specify the requirements for 

certification approval, the procedures governing ap-

plications for equivalency determination, and the 

criteria for determining ABMS member board equi-

valency, the details of which will be set forth in the 

Discussion. (Cal.Code Regs., tit. 16, § 1363.5, subds. 

(c), (d) (hereafter § 1363.5).) The Medical Board's 

Division of Licensing (Division) is authorized to make 

the equivalency determination and to approve or dis-

approve the specialty board's application. (§ 1363.5, 

subds. (b) and (c).) 
 

After a specialty board files its application and it 

is found complete, Division staff conduct a review of 

the application to determine whether it fulfills the 

more pedestrian requirements, which we set forth in 

the discussion portion of the opinion. However, the 

staff does not have the expertise to evaluate the quality 

or appropriateness of specialty medical education 

programs. For that reason the Division hires a medical 

consultant with expertise and experience in academic 

medicine. The consultant is usually an emeritus pro-

fessor from a California medical school who has 

served as a department chair or ACGME program 

director. 
 

The matter is then scheduled for a public vote at a 

regularly scheduled Division meeting. Division 

members are given the **580 application package 

along with a summary of the staff report, which indi-

cates whether or not the applicant meets all of the 

objective legal requirements of the regulations. They 

also are given the medical consultant's report, which 

includes his or her opinion about the applicant's 

training, standards, and certification requirements. 

The applicant is notified of the hearing and may have 

its representatives appear to present further informa-

tion and answer the members' questions. The members 

then vote to approve or disapprove the application 

*542 and the applicant is given written notification of 

the Division's decision. (§ 1363.5, subd. (c)(3).) 
 
B. ABMS Board Certification 

The ABMS is a private umbrella organization 

comprised of 24 approved medical specialty member 

boards, which sets the level of training its member 

boards must require for medical board certification by 

that member board. 
 

The term “board certification” by an ABMS 

member board has become a term of art signifying the 

gold standard in the achievement of medical skill and 

proficiency. (American Academy of Pain Management 

v. Joseph (9th Cir.2004) 353 F.3d 1099, 1104–1105. 

The Supreme Court recognized this specialized 
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meaning in Peel v. Attorney Registration & Discipli-

nary Commission of Illinois (1990) 496 U.S. 91, 102, 

fn. 11, 110 S.Ct. 2281, 2289, fn. 11, 110 L.Ed.2d 83, 

96, fn. 11), where it found that “[b]oard certification 

of specialists in various branches of medicine ... is 

based on various requirements of education, residen-

cy, examinations and evaluations. [Citation.] The 

average member of the public does not know or nec-

essarily understand these requirements, but board 

certification nevertheless has „come to be regarded as 

evidence of the skill and proficiency of those to whom 

they [have] been issued.‟ ” 
 

The term “board certification” has also been 

recognized by national health accreditation organiza-

tions (see American Academy of Pain Management v. 

Joseph, supra, 353 F.3d at p. 1105), the California 

Legislature (§ 651, subd. (h)(5)(B)), and the California 

Department of Health Services, which requires ABMS 

board certification in its various hospital licensing 

regulations. (See Cal.Code Regs, tit. 22, §§ 70205, 

70225, 70405, 70245, 70435, 70445.) 
 
C. ABCS's Application 

ABCS is a private nonprofit organization incor-

porated under the laws of the Commonwealth of 

Pennsylvania. It is not an ABMS member board, it 

does not represent an ABMS recognized specialty or 

subspecialty, nor does it have a postgraduate training 

program approved by the ACGME.
FN6 

 
FN6. According to ABCS, it chose not to 

apply for ABMS recognition because ABMS 

recognizes only one certifying board in each 

specialty and that board is Plastic Surgery. 
 

In June 2003, ABCS submitted its second appli-

cation to the Division for approval as an equivalent 

specialty board under section 651, subdivision 

(h)(5)(B)(ii).
FN7 

 
FN7. In 1996, ABCS filed its first application 

for recognition as a specialty board, which 

was denied in 1997. 
 

 *543 ABCS defines “Cosmetic Surgery” as a 

subspecialty of medicine and surgery that restricts 

itself to the enhancement of appearance through elec-

tive surgical and medical techniques. It describes itself 

as “specifically concerned with maintaining normal 

appearance, restoring it, or enhancing it beyond the 

average level toward some aesthetic ideal. Cosmetic 

Surgery is a multi disciplinary and comprehensive 

approach directed to all areas of the head, neck and 

body.” 
 

**581 ABCS offers certification in three distinct 

areas: (1) General Cosmetic Surgery, (2) Facial 

Cosmetic Surgery, and (3) Dermatologic Cosmetic 

Surgery. ABCS's certification requirements define and 

limit the procedures encompassed by each of these 

three certification areas. Included among those re-

quirements in one of these areas is (1) proof of prior 

board certification by an ABMS member board or 

other approved board in one of the following six areas: 

Plastic and Reconstructive Surgery, Otolaryngology, 

General Surgery, Ophthalmology with completion of 

Oculoplastic fellowship, Dermatology, or Oral and 

Maxillofacial Surgery with an M.D. degree and (2) 

successful completion of a six hour written examina-

tion covering general knowledge of cosmetic surgical 

procedures and an eight hour oral examination in the 

area of certification sought. 
 

The candidate must also complete a 

post-residency fellowship specific to ABCS's separate 

areas of certification in a fellowship program that has 

been approved by the American Academy of Cos-

metic Surgery (the Academy). The requirements vary 

depending upon the candidate's elected area of ABCS 

certification and his or her prior area of ABMS certi-

fication. Within those parameters, ABCS's additional 

post-residency surgical training requirements may be 

met in most instances by one additional year of 

training. Significantly, the fellowship programs in 

dermatologic cosmetic surgery do not require general 

surgery training while the programs in general cos-

metic surgery and facial cosmetic surgery do.
FN8 

 
FN8. An applicant who is an ABMS board 

certified Dermatologist must complete the 

following additional training: to obtain an 

ABCS certificate in Dermatologic Cosmetic 

Surgery, the applicant must complete a 

one-year dermatologic cosmetic surgery 

fellowship; to obtain an ABCS certificate in 

Facial Cosmetic Surgery, the applicant must 

complete a two year general surgery resi-

dency and a two year general cosmetic sur-

gery fellowship; to obtain an ABCS certifi-

cate in General Cosmetic Surgery, the ap-

plicant must complete a two year general 
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surgery residency and a two year general 

cosmetic surgery fellowship. 
 
D. The Division Hearing and Medical Consultant 

Review 
The Division accepted ABCS's application for 

filing and referred it to a medical consultant for re-

view. The consultant, Dr. Ronald Tompkins, prepared 

two reports in connection with his review of ABCS's 

application. 
 

 *544 In the first report, Dr. Tompkins found, 

inter alia, that ABCS's training requirements were not 

equivalent to an ABMS board member because (1) the 

duration of each type of fellowship is set at one year, 

(2) the quality and scope of the training in the fel-

lowship programs varied and differed due to the fact 

there are three separate training programs, each aimed 

at one of the three certificates,
FN9

 and (3) the scope of 

the training was “quite varied among the three pro-

gram types....” 
 

FN9. According to Dr. Tompkins, the Gen-

eral Cosmetic Surgery program requires 132 

procedures in 15 different areas; the Facial 

Cosmetic Surgery program requires 92 pro-

cedures in 12 different areas, and the Der-

matologic Cosmetic Surgery program re-

quires 45 procedures in four different areas. 
 

According to Dr. Tompkins, “[i]t is difficult to 

compare the scope of the General Cosmetic program 

to that of the Dermatologic Cosmetic program; they 

are not equivalent and their aims are different. Each of 

the three types of programs is designed to train fellows 

in specific, sometimes narrow, areas for their future 

practice....” [¶] For these reasons, the content of each 

of the programs needs to be **582 looked at sepa-

rately.” For example, while the General Cosmetic 

surgeon needs to have a broad experience, the Der-

matologic Cosmetic physician is required to have 

experience in a much more limited number of proce-

dures.
FN10 

 
FN10. The curriculum for the Dermatologic 

Cosmetic Surgery certificate includes laser 

resurfacing, dermabrasion, chemical peels, 

liposuction of the face, body, and extremi-

ties, soft tissue augmentation, and hair loss 

treatment. 
 

Additionally, Dr. Tompkins found it “difficult to 

judge equivalency to a related ABMS board” due to 

“the wide variation in training requirements for the 

three types of fellowships,” and indicated he was not 

aware of an ABMS board which offers a certificate for 

three such different levels of training. 
 

Dr. Tompkins also found the ABCS's training 

requirements were not equivalent to the American 

Board of Facial Plastic and Reconstructive Surgery 

(ABFPRS), a non-ABMS board that the Division had 

recently approved as a subspecialty board after finding 

its training requirements were equivalent to those 

required by the ABMS member boards in otolaryn-

gology/head-and-neck surgery or plastic surgery. He 

noted that all candidates for the ABFPRS certificate 

must have completed a residency program in either 

otolaryngology/head-and-neck surgery or plastic 

surgery and earned certification in one of these two 

surgical specialties by an ABMS or Canadian 

board.
FN11 

 
FN11. Since the regulations were adopted, 

the Division has approved four equivalency 

applications and disapproved two such ap-

plications. The four that were approved in-

clude the American Board of Facial Plastic 

and Reconstructive Surgery, the American 

Board of Pain Medicine, the American Board 

of Sleep Medicine, and the American Board 

of Spine Surgery. Two of these boards are in 

subspecialties recognized by the ABMS, 

namely Pain Medicine and Sleep Medicine. 

The other two are in areas that combine 

ABMS recognized subspecialties. 
 

 *545 By contrast, ABCS' “prior training re-

quirements are much broader, less well-defined and 

not confined to prior training in surgical specialties. 

Fellowship programs in Dermatologic Cosmetic 

Surgery do not require general surgery training as the 

programs in General and Facial Cosmetic Surgery do 

... and the ABMS Board of Dermatology requires no 

surgical training of their diplomats.... This means that 

the only [personal] surgical experience a Dermato-

logic Cosmetic surgeon may have is that obtained in 

the rather limited one year training program.” (Italics 

added.) 
FN12 

 
FN12. At oral argument, ABCS asserted that 

its training requirements for dermatologists 
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includes general surgery. This statement is 

misleading and misses the point. ABCS re-

cognizes that Dermatology is a non-surgical 

ABMS specialty. It therefore requires that a 

board certified Dermatologist who desires to 

become certified in facial or general cosmetic 

surgery must complete two years of a 

ACGME approved General Surgery resi-

dency training and an additional two years of 

an Academy approved cosmetic surgery fel-

lowship in the area of certification sought. By 

contrast, a board certified Dermatologist who 

seeks certification in ABCS's dermatologic 

program must only complete one additional 

year of surgical training. 
 

Dr. Tompkins expressed concern that because the 

ABMS certificate states boldly that the diplomat is 

certified in Cosmetic Surgery, it falsely implies that 

the same training and evaluation is applicable to all 

candidates. The general public may logically assume a 

certificate stating the person is a certified “–––– 

Surgeon” means that individual has had some broader 

surgical experience. Giving the same certificate, albeit 

qualified, to a Dermatologic Cosmetic Surgeon as the 

one given to a General Cosmetic Surgeon may there-

fore be misleading to the public.
FN13 

 
FN13. Section 651, subdivision (h)(5)(B) 

requires that the full name of the certifying 

board be given “comparable prominence 

with the term „board certified‟ in the state-

ment.” ABCS's certificate states the indi-

vidual area of certification (General, Facial, 

or Dermatological Cosmetic Surgery). 

However, that designation is printed in con-

siderably smaller and less prominent type 

than the full name of the board. 
 

**583 In conclusion, Dr. Tompkins stated that 

because of the wide variations in the pre-requisites for 

and the scope and content of ABCS's training pro-

grams, “it is not possible ... to assign equivalency to an 

ABMS board or to a non-ABMS board approved in 

California.” Dr. Tompkins filed a second report in 

rebuttal to ABCS's expert, which effectively affirmed 

the findings and conclusions contained in the first 

report. 
 

The matter was heard at two public hearings 

where the Division heard testimony from ABCS's 

medical experts and from Dr. Tompkins and repre-

sentatives of the American Society of Plastic Surge-

ons. At the first hearing, Mr. Giedel, an attorney 

representing ABCS, told the Division that plastic 

surgery and cosmetic surgery are unrelated, that a 

board certified plastic surgeon may never do many of 

the cosmetic procedures performed by *546 cosmetic 

surgeons, and that ABCS is the only board certifying 

physicians and surgeons in the area of cosmetic sur-

gery. Drs. Zachary and Barker informed the Division 

that they disagreed with Dr. Tompkins' report primar-

ily because he did not give adequate weight to the 

training received by board certified dermatologists. 
 

At the conclusion of the second hearing, the Di-

vision members who were present voted unanimously 

to deny ABCS's application. Before voting, several 

division members expressed concern with the amount 

of training required to receive the dermatological 

certificate and questioned whether the public would be 

confused by an ABCS certificate because it is given in 

three separate areas with very different requirements 

and limitations. The Division notified ABCS by letter 

of its decision to deny the application. 
 
E. Petition for Writ of Mandate 

ABCS filed a petition for writ of mandate June 

27, 2006, seeking issuance of a writ of mandate di-

recting the Medical Board to grant its application for 

specialty board equivalency or in the alternative, a 

statement of issues and an order directing that an ad-

ministrative hearing be held in compliance with the 

Administrative Procedures Act. 
 

The trial court granted the petition and issued a 

peremptory writ of mandamus ordering the Medical 

Board to grant ABCS's application within 65 days of 

service of notice of entry of judgment. In its statement 

of decision, the trial court concluded that the Medical 

Board acted arbitrarily and capriciously in denying the 

application because ABCS produced substantial evi-

dence establishing that it met or exceeded all of the 

regulatory requirements and that the Medical Board 

failed to establish any substantial evidence to the 

contrary. 
 

The Medical Board appeals from the judgment. 
 

DISCUSSION 
The Medical Board contends the trial court im-

properly substituted its judgment for that of the Med-
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ical Board by making its own determination of equi-

valency and argues that there is no basis for granting 

the petition because the evidence supports its conclu-

sion that ABCS did not meet the regulatory require-

ments. 
 

**584 *547 Citing extensively to the record, 

ABCS argues that the Medical Board is mandated to 

grant its application because there is substantial evi-

dence to prove it has met all of the regulatory re-

quirements. It further argues that the Medical Board 

has failed to establish that it did not meet any regula-

tory requirement. 
 

We agree with the Medical Board. Like the trial 

court, ABCS misperceives the standard of proof, the 

nature of the Medical Board's decision, and the stan-

dard of review. Because the determination of subspe-

cialty board equivalency is a discretionary act re-

quiring medical expertise and the Medical Board's 

decision is not devoid of evidentiary support, we find 

no abuse of discretion. 
 
A. Standard of Review 

[3][4][5] ABCS filed a petition for a writ of or-

dinary mandamus (Code Civ. Proc., § 1085; McGill v. 

Regents of the University of California (1996) 44 

Cal.App.4th 1776, 1785, 52 Cal.Rptr.2d 466),
FN14

 

which is used to review adjudicatory decisions where 

as here the agency is not required to hold an eviden-

tiary hearing. (Bunnett v. Regents of University of 

California (1995) 35 Cal.App.4th 843, 848, 41 

Cal.Rptr.2d 567.) 
FN15 

 
FN14. By contrast, when an agency is re-

quired to hold an evidentiary hearing, the 

agency's quasi-judicial acts are reviewed by 

administrative mandate. (Code Civ. Proc., § 

1094.5; Western States Petroleum Assn. v. 

Superior Court (1995) 9 Cal.4th 559, 

566–567, 38 Cal.Rptr.2d 139, 888 P.2d 

1268.) 
 

FN15. Neither section 651 or the regulatory 

scheme require an evidentiary hearing to be 

held prior to or after the Division makes its 

decision to deny a specialty board equiva-

lency application. (§ 1363.5.) 
 

[6][7][8][9] Ordinary mandamus may be used to 

compel the performance of a duty that is purely mi-

nisterial in nature (Terminal Plaza Corp. v. City and 

County of San Francisco (1986) 186 Cal.App.3d 814, 

830, 230 Cal.Rptr. 875) or to correct an abuse of dis-

cretion (Gordon v. Horsley (2001) 86 Cal.App.4th 

336, 350–351, 102 Cal.Rptr.2d 910). When reviewing 

the exercise of discretion, “[t]he scope of review is 

limited out of deference to the agency's authority and 

presumed expertise: „The court may not reweigh the 

evidence or substitute its judgment for that of the 

agency. [Citation.]‟ ” (Stone v. Regents of Univ. of 

Cal. (1999) 77 Cal.App.4th 736, 745, 92 Cal.Rptr.2d 

94.) “In general ... the inquiry is limited to whether the 

decision was arbitrary, capricious, or entirely lacking 

in evidentiary support....” (McGill v. Regents of the 

Univ. of Cal., supra, 44 Cal.App.4th at p. 1786, 52 

Cal.Rptr.2d 466, quoting Bunnett v. Regents of Uni-

versity of California, supra, 35 Cal.App.4th at p. 849, 

41 Cal.Rptr.2d 567.) When making that inquiry, the “ „ 

“court must ensure that an agency has adequately 

considered all relevant factors, and has demonstrated a 

*548 rational connection between those factors, the 

choice made, and the purposes of the enabling sta-

tute.” [Citation.]‟ ” (Stone v. Regents of Univ. of Cal., 

supra, 77 Cal.App.4th at p. 745, 92 Cal.Rptr.2d 94.) 
FN16 
 

FN16. By contrast, when review is sought by 

means of administrative mandamus (Code 

Civ. Proc., § 1094.5), the inquiry is whether 

substantial evidence supports the adminis-

trative decision. (McGill v. Regents of Uni-

versity of California, supra.) 
 

[10] Because both the trial court and the appellate 

court apply the same standard of review, on appeal we 

review the agency's action de novo. (Stone v. Regents 

of University of California, supra, 77 Cal.App.4th at 

p. 745, 92 Cal.Rptr.2d 94; Ridgecrest Charter School 

v. Sierra Sands Unified School Dist. (2005) 130 

Cal.App.4th 986, 30 Cal.Rptr.3d 648.) 
 
**585 B. Abuse of Discretion 

[11] Ignoring the portions of the record that 

support the Medical Board's decision, ABCS argues 

that the Medical Board was required to approve its 

application because it met all of the regulatory re-

quirements and therefore the Medical Board's duty 

was mandatory rather than discretionary. We disagree. 
 

Section 1363.5, subdivision (c)(1) provides in 

pertinent part that “[u]pon request the Division of 

773

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000201&DocName=CACPS1085&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=1996108540
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=1996108540
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=1996108540
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=1995123979
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=1995123979
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=1995123979
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=1995123979
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000201&DocName=CACPS1094.5&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000201&DocName=CACPS1094.5&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1995049982
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1995049982
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1995049982
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000199&DocName=CABPS651&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000937&DocName=16CAADCS1363.5&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1986153565
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1986153565
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1986153565
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1986153565
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=2001077917
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=2001077917
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=2001077917
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=2001077917
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=2000034767
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=2000034767
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=2000034767
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=2000034767
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=1996108540
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=1996108540
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=1996108540
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=1996108540
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=1995123979
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=1995123979
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=1995123979
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=2000034767
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=2000034767
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=2000034767
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000201&DocName=CACPS1094.5&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000201&DocName=CACPS1094.5&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1996108540
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1996108540
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1996108540
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=2000034767
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=2000034767
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=2000034767
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=2000034767
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=7047&FindType=Y&SerialNum=2006875586
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=7047&FindType=Y&SerialNum=2006875586
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=7047&FindType=Y&SerialNum=2006875586
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000937&DocName=16CAADCS1363.5&FindType=L


  
 

Page 11 

162 Cal.App.4th 534, 75 Cal.Rptr.3d 574, 08 Cal. Daily Op. Serv. 5099, 2008 Daily Journal D.A.R. 6145 
(Cite as: 162 Cal.App.4th 534, 75 Cal.Rptr.3d 574) 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 

Licensing will approve a specialty board if it meets the 

criteria set forth in these regulations.” To gain ap-

proval, the regulations set forth 12 detailed require-

ments. (§ 1363.5, subd. (b)(1)-(12).) Some of the 

requirements may be met and assessed in a perfunc-

tory manner, such as the determination whether the 

board certifies professionals other than physicians, 

whether it is a nonprofit corporation or association 

with at least 100 members located in at least one-third 

of the states who have a clear and unrestricted medical 

license, whether it has articles of incorporation, a 

constitution, and bylaws, and the source of its revenue. 

(See § 1363.5, subd. (b)(3)-(7).) 
 

However, the assessment whether the applicant 

has met the training equivalency requirement may not 

be so easily determined because it requires a great deal 

of medical expertise and necessarily involves the 

exercise of discretion. (§ 1363.5, subd. (b)(8).) 
 

The regulations set forth three methods for de-

termining equivalency. (§ 1363.5, subd. (b)(8).) 

Where as here the specialty board's postgraduate 

training program is other than an ACGME or RCPSC 

accredited postgraduate program, section 1363.5, 

subdivision (b)(8)(B) requires that “the specialty 

board shall have training standards that include iden-

tifiable training in the specialty or subspecialty area of 

medicine in which the physician is seeking certifica-

tion*549 and that have been determined by the Divi-

sion ... to be equivalent in scope, content and duration 

to those of an ACGME or RCPSC [Royal College of 

Physicians and Surgeons of Canada] accredited pro-

gram in a related specialty or subspecialty area of 

medicine. This training shall be evaluated by the Di-

vision ... to ensure that its scope, content and duration 

are equivalent to those of an ACGME or RCPSC 

accredited program and are adequate for training in 

that specialty or subspecialty area of medicine in 

order to protect the public health and safety.” (Italics 

added.) 
 

[12] Although section 651 does not define the 

term “equivalent,” the regulations define it by the 

criteria of scope, content and duration of the training 

of an ACGME or RCPSC accredited program in a 

related specialty or subspecialty area of medicine. (§ 

1363.5, subd. (b)(8)(B).) The parties agree that in 

using the term “equivalent,” the Legislature did not 

intend that the applicant's training program be iden-

tical to that of an ACGME or RCPSC accredited 

program, but rather that it be of equal value when 

measured by the stated criteria. We agree. 
 

[13] When determining equivalency, the initial 

question must always be, equivalent to what. At oral 

argument, ABCS asserted that the statute requires 

equivalency to be determined by comparing its train-

ing requirements to the general standards of training 

set by the ABMS. We disagree. 
 

First, generalized training standards would be 

meaningless and unworkable and ABCS did not pro-

vide the trial court or this court with any such stan-

dards. Secondly, ABCS's interpretation does not 

comport with the statutory or regulatory language. 

Section 651, subdivision (h)(5)(B) requires that the 

specialty or subspecialty board be “(i) an American 

Board of Medical Specialties member board, [or] (ii) a 

board or association with equivalent requirements 

approved by that physician and surgeon's licensing 

board....” Because**586 equivalency under method 

(ii) is to be determined in connection with method (i), 

the measure of equivalency is not based upon genera-

lized standards set by the ABMS but rather by those 

set by an ABMS member board. Indeed, in its petition 

for rehearing, ABCS acknowledged that an ACGME 

or RCPSC accredited postgraduate program is “an 

ABMS requirement.” Unless the ACGME or RCPSC 

accredited postgraduate training program required for 

subspecialty certification by an ABMS member board 

is used to determine equivalency, the Division's 

medical expert is essentially tasked with the respon-

sibility of determining and setting accreditation re-

quirements. Needless to say, that task is well beyond 

the expertise and scope of a single medical expert 

hired to determine equivalency under section 651, 

subdivision (h)(5)(B)(ii). 
 

 *550 This construction is also consistent with the 

regulations, which require that equivalency be deter-

mined by comparing the training program of the ap-

plicant with that of “an ACGME or RCPSC accredited 

program in a related specialty or subspecialty area of 

medicine.” (§ 1363.5, subd. (b)(8)(B); italics added.) 
 

Under either construction however, since the 

comparison is made between specialties or subspe-

cialties that are not identical, the training programs 

would necessarily differ, requiring the Division to 

make a quantitative and qualitative assessment. 
 

774

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000937&DocName=16CAADCS1363.5&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000937&DocName=16CAADCS1363.5&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000937&DocName=16CAADCS1363.5&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000937&DocName=16CAADCS1363.5&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000937&DocName=16CAADCS1363.5&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000199&DocName=CABPS651&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000937&DocName=16CAADCS1363.5&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000937&DocName=16CAADCS1363.5&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000199&DocName=CABPS651&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000199&DocName=CABPS651&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000937&DocName=16CAADCS1363.5&FindType=L


  
 

Page 12 

162 Cal.App.4th 534, 75 Cal.Rptr.3d 574, 08 Cal. Daily Op. Serv. 5099, 2008 Daily Journal D.A.R. 6145 
(Cite as: 162 Cal.App.4th 534, 75 Cal.Rptr.3d 574) 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 

In making that assessment, Dr. Tompkins consi-

dered ABCS's application and supporting documen-

tation (seven volumes), made site visits to the head-

quarters of the Academy and the ABCS in Illinois, 

selected and visited two General Cosmetic Surgery 

programs,
FN17

 reviewed confidential written and oral 

examination questions, and considered additional 

information as he deemed necessary. He also consi-

dered a report by Dr. Barker, which was prepared in 

support of ABCS. 
 

FN17. As the ABMS points out in its amicus 

brief, ABCS offered no evidence that its re-

maining programs are equal in quality to the 

two programs visited by Dr. Tompkins. 
 

[14] We have previously detailed Dr. Tompkins' 

findings and need not repeat those findings at length. 

Suffice it to say, he found the surgical training in the 

dermatologic area “rather limited” and concluded 

variations in the pre-requisites and the scope and 

content of the training programs for the three certifi-

cates made it impossible for him “to assign equiva-

lency to an ABMS board or to a non-ABMS board 

approved in California.” 
 

[15] At oral argument, ABCS asserted that Dr. 

Tompkins admitted in a supplemental letter that he did 

not know whether its training requirements were 

equivalent and deferred to the Medical Board's ex-

pertise. This is true, but of no legal consequence be-

cause ABCS seeks a determination of equivalency 

under section 1363.5, subdivision (b)(8)(B). That 

subparagraph of the regulation requires that the spe-

cialty board have training standards “that have been 

determined by the Division ... to be equivalent in 

scope, content and duration to those of an ACGME or 

RCPSC accredited program....” Using this method for 

specialty board approval, the Division must make an 

affirmative finding of equivalency. If it is unable to do 

so, the specialty or subspecialty board has failed to 

meet this criteria.
FN18 

 
FN18. By contrast, where a specialty board 

requires all applicants to complete a post-

graduate training program accredited by the 

ACGME or the RCPSC that includes identi-

fiable training in the specialty or subspecialty 

area, the identifiable training is deemed ac-

ceptable unless determined by the Division 

to be either inadequate in scope, content and 

duration in that specialty or subspecialty or 

not equivalent in scope and content to the 

residency training requirement for board 

certification by any related ABMS board. (§ 

1363.5, subd. (b)(8)(A).) 
 

**587 *551 In denying ABCS's application, the 

Division considered ABCS's voluminous materials, 

Dr. Tompkins' reports, and the testimony from two 

public hearings attended by members of the medical 

community representing both sides. Several physician 

witnesses and Division members alike expressed the 

same concerns expressed by Dr. Tompkins that 

ABCS's certification would mislead the public be-

cause the same certificate is given for three separate 

subspecialty areas despite the fact there is a significant 

disparity in the surgical training and surgical proce-

dures required for those three areas. This information 

was more than sufficient to support the Medical 

Board's determination that the ABCS's certification 

requirements were not equivalent to those of an 

ACGME or RCPSC accredited program in a related 

specialty or subspecialty area of medicine. It was 

therefore obligated to deny ABCS's application. 
 

This court does not have the medical expertise to 

second-guess the Board's decision. Because the record 

reflects the reasons for the Board's decision, those 

reasons are rationally related to the regulatory re-

quirements, and they are supported by ample evi-

dence, we conclude the Board did not abuse its dis-

cretion by denying ABCS's application. 
 

DISPOSITION 
The judgment is reversed and the trial court is 

directed to enter a new judgment denying the petition. 

The Board is entitled to its costs on appeal. (Cal. Rules 

of court, rule 8.276(a)(1).) 
 
We concur: SIMS, and HULL, JJ. 
 
Cal.App. 3 Dist.,2008. 
American Bd. of Cosmetic Surgery, Inc. v. Medical 

Bd. of California 
162 Cal.App.4th 534, 75 Cal.Rptr.3d 574, 08 Cal. 

Daily Op. Serv. 5099, 2008 Daily Journal D.A.R. 

6145 
 
END OF DOCUMENT 
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Court of Appeal, Third District, California. 
CLOVIS UNIFIED SCHOOL DISTRICT et al., 

Plaintiffs and Appellants, 
v. 

John CHIANG, as State Controller, etc., Defendant 

and Appellant. 
 

No. C061696. 
Sept. 21, 2010. 

As Modified on Denial of Rehearing Oct. 14, 2010. 
 
Background: School districts and community college 

districts brought action against State Controller's Of-

fice for declaratory and writ relief challenging audit-

ing rules used in reducing state-mandated reim-

bursement claims for employee salary and benefit 

costs. The Superior Court, Sacramento County, No. 

06CS00748 and 07CS00263,Lloyd G. Connelly, J., 

invalidated the Contemporaneous Source Document 

Rule (CSDR) as applied to Intradistrict Attendance 

Program and Collective Bargaining Program, granted 

no relief as to CSDR as applied to the School District 

of Choice Program (SDC) and the Emergency Pro-

cedures, Earthquake Procedures and Disasters Pro-

gram (EPEPD), and upheld the Health Fee Rule. 

Plaintiffs appealed. 
 
Holdings: The Court of Appeal, Butz, J., held that: 
(1) CSDR implemented, interpreted, or made specific 

the regulatory Parameters and Guidelines (P&Gs) 

applied to state-mandated reimbursement claims; 
(2) declaratory and traditional mandate relief was 

appropriate form of relief for use of CSDR as under-

ground regulation; and 
(3) amount of optional student fee was deducted from 

amount reimbursed to community college districts for 

state-mandated costs. 
  
Reversed in part with directions and affirmed in 

part. 
 

West Headnotes 
 
[1] Declaratory Judgment 118A 255 
 

118A Declaratory Judgment 
      118AIII Proceedings 
            118AIII(A) In General 
                118Ak255 k. Limitations and laches. Most 

Cited Cases  
 
Mandamus 250 143(1) 
 
250 Mandamus 
      250III Jurisdiction, Proceedings, and Relief 
            250k143 Time to Sue, Limitations, and Laches 
                250k143(1) k. In general. Most Cited Cases  
 
States 360 111 
 
360 States 
      360III Property, Contracts, and Liabilities 
            360k111 k. State expenses and charges and 

statutory liabilities. Most Cited Cases  
 

School districts' and community college districts' 

action against State Controller's Office, for declara-

tory and writ relief challenging audits that reduced 

state-mandated reimbursement claims for employee 

salary and benefit costs based on an auditing rule 

which was an invalid underground regulation in vi-

olation of the state Administrative Procedure Act 

(APA), was subject to the three-year statute of limita-

tions for lawsuits based on statutory liability, since 

state-mandated reimbursement was a statutory liabil-

ity. West's Ann.Cal.C.C.P. § 338(a); West's 

Ann.Cal.Gov.Code §§ 11340 et seq., 17500 et seq. 
 
[2] Administrative Law and Procedure 15A 

382.1 
 
15A Administrative Law and Procedure 
      15AIV Powers and Proceedings of Administrative 

Agencies, Officers and Agents 
            15AIV(C) Rules and Regulations 
                15Ak382 Nature and Scope 
                      15Ak382.1 k. In general. Most Cited 

Cases  
 

An Administrative Procedure Act (APA) regula-

tion has two principal characteristics: it must apply 

generally; and it must implement, interpret, or make 
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specific the law enforced or administered by the 

agency, or govern the agency's procedure. West's 

Ann.Cal.Gov.Code § 11342.600. 
 
[3] Administrative Law and Procedure 15A 

382.1 
 
15A Administrative Law and Procedure 
      15AIV Powers and Proceedings of Administrative 

Agencies, Officers and Agents 
            15AIV(C) Rules and Regulations 
                15Ak382 Nature and Scope 
                      15Ak382.1 k. In general. Most Cited 

Cases  
 

For a regulation to ―apply generally,‖ as required 

to be subject to the Administrative Procedure Act 

(APA), the rule need not apply universally; a rule 

applies generally so long as it declares how a certain 

class of cases will be decided. West's 

Ann.Cal.Gov.Code § 11342.600. 
 
[4] States 360 121 
 
360 States 
      360IV Fiscal Management, Public Debt, and Se-

curities 
            360k121 k. Administration of finances in 

general. Most Cited Cases  
 

State Controller's Office's Contemporaneous 

Source Document Rule (CSDR) applied generally, as 

required to be a regulation subject to the Administra-

tive Procedure Act (APA), where the CSDR was ap-

plied generally to the auditing of reimbursement 

claims, and the Controller's auditors had no discretion 

to judge on a case-by-case basis whether to apply the 

CSDR. West's Ann.Cal.Gov.Code § 11342.600. 
 
[5] States 360 111 
 
360 States 
      360III Property, Contracts, and Liabilities 
            360k111 k. State expenses and charges and 

statutory liabilities. Most Cited Cases  
 

State Controller's Office's Contemporaneous 

Source Document Rule (CSDR) implemented, inter-

preted, or made specific the regulatory Parameters and 

Guidelines (P&Gs) applied to state-mandated reim-

bursement claims for the School District of Choice 

(SDC) Program in effect before May 27, 2004, and 

thus was a regulation subject to the Administrative 

Procedure Act (APA), since there were substantive 

differences between the CSDR and the P&Gs then in 

effect; the CSDR barred the use of employee time 

declarations and certifications as source documents or 

equivalents even though the P&Gs had nothing to say 

on that subject, and the CSDR did not countenance the 

use of documented estimates even though such esti-

mates were allowable under the P&Gs. West's 

Ann.Cal.Gov.Code §§ 11342.600, 17557, 17558.5(a); 

West's Ann.Cal.Educ.Code § 48209.9 (Repealed). 
 
[6] States 360 111 
 
360 States 
      360III Property, Contracts, and Liabilities 
            360k111 k. State expenses and charges and 

statutory liabilities. Most Cited Cases  
 

State Controller's Office's Contemporaneous 

Source Document Rule (CSDR) implemented, inter-

preted, or made specific the regulatory Parameters and 

Guidelines (P&Gs) applied to state-mandated reim-

bursement claims for the Emergency Procedures, 

Earthquake Procedures and Disasters Program 

(EPEPD), and thus was a regulation subject to the 

Administrative Procedure Act (APA), since there 

were substantive differences between the CSDR and 

the P&Gs then in effect; unlike the P&Gs, the CSDR 

barred the use of employee time declarations and 

certifications as source documents, and the CSDR did 

not countenance the use of documented estimates. 

West's Ann.Cal.Gov.Code §§ 11342.600, 17557, 

17558.5(a); West's Ann.Cal.Educ.Code §§ 

35925–35927, 40041.5, 40042 (Repealed). 
 
[7] States 360 111 
 
360 States 
      360III Property, Contracts, and Liabilities 
            360k111 k. State expenses and charges and 

statutory liabilities. Most Cited Cases  
 

State Controller's Office's Contemporaneous 

Source Document Rule (CSDR) implemented, inter-

preted, or made specific the regulatory Parameters and 

Guidelines (P&Gs) applied to state-mandated reim-

bursement claims for the Intradistrict Attendance 
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Program, and thus was a regulation subject to the 

Administrative Procedure Act (APA), since there 

were substantive differences between the CSDR and 

the P&Gs then in effect; unlike the P&Gs, the CSDR 

barred the use of time studies or employee time dec-

larations and certifications as source documents. 

West's Ann.Cal.Gov.Code §§ 11342.600, 17557, 

17558.5(a); West's Ann.Cal.Educ.Code § 35160.5. 
 
[8] States 360 111 
 
360 States 
      360III Property, Contracts, and Liabilities 
            360k111 k. State expenses and charges and 

statutory liabilities. Most Cited Cases  
 

State Controller's Office's Contemporaneous 

Source Document Rule (CSDR) implemented, inter-

preted, or made specific the regulatory Parameters and 

Guidelines (P&Gs) applied to state-mandated reim-

bursement claims for the school district Collective 

Bargaining Program, and thus was a regulation subject 

to the Administrative Procedure Act (APA), since 

there were substantive differences between the CSDR 

and the P&Gs then in effect; unlike the P&Gs, the 

CSDR required source documents. West's 

Ann.Cal.Gov.Code §§ 3540 et seq., 11342.600, 

17557, 17558.5(a). 
 
[9] Declaratory Judgment 118A 204 
 
118A Declaratory Judgment 
      118AII Subjects of Declaratory Relief 
            118AII(K) Public Officers and Agencies 
                118Ak204 k. State officers and boards. Most 

Cited Cases  
 
Declaratory Judgment 118A 210 
 
118A Declaratory Judgment 
      118AII Subjects of Declaratory Relief 
            118AII(K) Public Officers and Agencies 
                118Ak210 k. Schools and school districts. 

Most Cited Cases  
 
Mandamus 250 79 
 
250 Mandamus 
      250II Subjects and Purposes of Relief 
            250II(B) Acts and Proceedings of Public Of-

ficers and Boards and Municipalities 
                250k79 k. Establishment, maintenance, and 

management of schools. Most Cited Cases  
 

Declaratory and accompanying traditional 

mandate relief was an appropriate form of relief, for 

school districts' challenge to State Controller's Office's 

policy of using an underground regulation to conduct 

audits in violation of the Administrative Procedure 

Act (APA), even though the underground regulation 

was later incorporated into valid regulations, where 

the dispute related to audit determinations under the 

invalid regulation which did not become final prior to 

the applicable statute of limitations, and there was no 

adequate administrative remedy because the Com-

mission on State Mandates consistently refused to rule 

on underground regulation claims. West's 

Ann.Cal.Gov.Code § 11350. 
 
[10] Evidence 157 47 
 
157 Evidence 
      157I Judicial Notice 
            157k47 k. Administrative rules and regula-

tions. Most Cited Cases  
 

In appeal from trial court's partial grant of decla-

ratory and writ relief against underground regulations 

used by State Controller's Office in reducing 

state-mandated reimbursement claims for employee 

salary and benefit costs, Court of Appeal would not 

take judicial notice of a subsequent amendment of the 

regulatory Parameters and Guidelines (P&Gs) applied 

to the reimbursement claims, which brought the un-

derground regulations into compliance with the Ad-

ministrative Procedure Act (APA) after the time pe-

riod at issue in the lawsuit. West's Ann.Cal.Gov.Code 

§§ 11340 et seq., 17500 et seq. 
 
[11] Evidence 157 48 
 
157 Evidence 
      157I Judicial Notice 
            157k48 k. Official proceedings and acts. Most 

Cited Cases  
 

In appeal from trial court's partial grant of decla-

ratory and writ relief against underground regulations 

used by State Controller's Office in reducing school 

districts' and community college districts' 
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state-mandated reimbursement claims for employee 

salary and benefit costs, Court of Appeal would not 

take judicial notice of the Commission on State 

Mandates Incorrect Reduction Claim caseload sum-

mary or the Controller's list of final audit reports for 

California school districts and community college 

districts. West's Ann.Cal.Gov.Code § 17558.7(a). 
 
[12] States 360 111 
 
360 States 
      360III Property, Contracts, and Liabilities 
            360k111 k. State expenses and charges and 

statutory liabilities. Most Cited Cases  
 

Under the statutes requiring reimbursement to 

local government for state-mandated costs, the 

amount of an optional student health fee was deducted 

from the amount reimbursed to community college 

districts for the state-mandated cost of the Health Fee 

Elimination Program, even when districts chose not to 

charge their students those fees. West's 

Ann.Cal.Gov.Code §§ 17514, 17556(d); West's 

Ann.Cal.Educ.Code § 76355(a)(1); § 72246 (Re-

pealed). 
See Cal. Jur. 3d, State of California, § 104; 9 Witkin, 

Summary of Cal. Law (10th ed. 2005) Taxation, § 121. 
[13] States 360 111 
 
360 States 
      360III Property, Contracts, and Liabilities 
            360k111 k. State expenses and charges and 

statutory liabilities. Most Cited Cases  
 

To the extent a local agency or school district has 

the authority to charge for a state-mandated program 

or increased level of service, that charge cannot be 

recovered as a state-mandated cost. West's Ann.Cal. 

Const. Art. 13B, § 6; West's Ann.Cal.Gov.Code §§ 

17514, 17556(d). 
 
[14] States 360 111 
 
360 States 
      360III Property, Contracts, and Liabilities 
            360k111 k. State expenses and charges and 

statutory liabilities. Most Cited Cases  
 

State Controller's Office had the authority to rely 

on the Government Code, rather than only on the 

Parameters and Guidelines (P&Gs) adopted by the 

Commission on State Mandates, to uphold an audit 

rule excluding the amount of optional fees from the 

amount recoverable as state-mandated costs. West's 

Ann.Cal.Gov.Code §§ 17514, 17556(d). 
 
**36 Lozano Smith,Gregory A. Wedner and Sloan R. 

Simmons, Sacramento, for Plaintiffs and Appellants. 
 
Richard L. Hamilton for California School Boards 

Association and Its Education Legal Alliance, as 

Amicus Curiae on behalf of Plaintiffs and Appellants 

Clovis Unified School District, Fremont Unified 

School District, Newport–Mesa Unified School Dis-

trict, Norwalk–La Mirada Unified School District, 

Riverside Unified School District, San Juan Unified 

School District and Sweetwater Union High School 

District. 
 
Edmund G. Brown, Jr., Attorney General, Jonathan K. 

Renner, Assistant Attorney General, Douglas J. 

Woods and Kathleen A. Lynch, Deputy Attorneys 

General, for Defendant and Appellant. 
 
BUTZ, J. 

*797 This declaratory relief and writ of mandate 

action concerns the validity of two auditing rules used 

by defendant State Controller's Office (Controller). 

The Controller used these rules in reducing 

state-mandated reimbursement claims for employee 

salary and benefit costs submitted from plaintiff 

school districts and community college districts (he-

reafter plaintiffs). 
 
Contemporaneous Source Document Rule (CSDR) 

The first auditing rule is referred to by plaintiffs 

as the Contemporaneous Source Document Rule 

(CSDR). The Controller used this rule to reduce 

reimbursement claims for the following four 

state-mandated school district programs during the 

challenged period straddling fiscal years 1998 to 

2003: (1) the School District of Choice Program 

(SDC); (2) the Emergency Procedures, Earthquake 

Procedures and Disasters Program (EPEPD); (3) the 

*798 Intradistrict Attendance Program; and (4) the 

Collective Bargaining Program. We conclude this rule 

was an invalid underground regulation under the state 

Administrative Procedure Act (APA) during this pe-

riod. (Gov.Code, § 11340 et seq.) 
FN1

 Consequently, 

we overturn the Controller's audits for these four 

programs during this period to the extent they were 
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based on this rule. 
 

FN1. Undesignated statutory references are 

to the Government Code. 
 
Health Fee Elimination Program: Health Fee Rule 

The second auditing rule is the Health Fee Rule, 

which the Controller used to reduce reimbursement 

claims for state-**37 mandated health services pro-

vided by the plaintiff community college districts 

pursuant to the Health Fee Elimination Program. We 

uphold the validity of this rule. 
 

The trial court: (1) invalidated the CSDR as ap-

plied to the Intradistrict Attendance and Collective 

Bargaining Programs (from which the Controller 

appeals); (2) hinted at the CSDR's invalidity as ap-

plied to the SDC and EPEPD Programs but did not 

grant relief thereon, apparently deeming the adminis-

trative remedy sufficient (from which the school dis-

tricts appeal); and (3) upheld the validity of the Health 

Fee Rule (from which the community college districts 

appeal). We shall affirm the judgment regarding the 

Intradistrict Attendance Program, the Collective 

Bargaining Program, and the Health Fee Rule, but 

reverse the judgment, with directions, regarding the 

SDC and EPEPD Programs. 
 

Because the issues raised in this appeal are almost 

entirely legal ones subject to our independent review 

(see Grier v. Kizer (1990) 219 Cal.App.3d 422, 434, 

268 Cal.Rptr. 244, disapproved on a different ground 

in Tidewater Marine Western, Inc. v. Bradshaw 

(1996) 14 Cal.4th 557, 577, 59 Cal.Rptr.2d 186, 927 

P.2d 296 (Tidewater ) [whether an auditing rule is an 

APA regulation is a question of law] ), it is unneces-

sary to set forth a factual background at this stage. 

Instead, we will proceed straight to our discussion. 

First, we will briefly summarize the process of 

state-mandated reimbursement and the concept of 

underground regulation. Then we will turn our atten-

tion to the programs and remedies at issue, weaving in 

the pertinent facts as we go. 
 

DISCUSSION 
I. State-mandated Reimbursement Process 
In 1979, California's voters adopted article XIII 

B, section 6, of the state Constitution, which specifies 

that if the state imposes any ―new program *799 or 

higher level of service‖ on any local government (in-

cluding a school district), the state must reimburse the 

locality for the costs of the program or increased level 

of service. 
 

In 1984, the Legislature enacted statutes to go-

vern the state mandate process. (§ 17500 et seq.) 

Under these statutes, the Commission on State Man-

dates (the Commission) determines, pursuant to a ―test 

claim‖ process, whether a state program constitutes a 

reimbursable state mandate. (§§ 17551, subd. (c), 

17553.) 
 

Once the Commission determines that a state 

mandate exists, it adopts regulatory ―[P]arameters and 

[G]uidelines‖ (P & G's) to govern the state-mandated 

reimbursement. (§ 17557.) The Controller, in turn, 

then issues nonregulatory ―[C]laiming [I]nstructions‖ 

for each Commission-determined mandate; these 

instructions must derive from the Commission's test 

claim decision and its adopted P & G's. (§ 17558.) 

Claiming Instructions may be specific to a particular 

mandated program, or general to all such programs. 
 

The Controller may audit a reimbursement claim 

filed by a local agency or school district within three 

years of the claim's filing or last amendment. (§ 

17558.5, subd. (a).) 
 

If the Controller reduces a specific reimburse-

ment claim via an audit, the claimant may file an 

―[I]ncorrect [R]eduction [C]laim‖ with the Commis-

sion. (§ 17558.7, subd. (a).) 
 
II. The Concept of Invalid Underground Regula-

tion 
[1] In their petitions for writ of mandate and 

complaints for declaratory relief, the school districts 

(comprising Clovis, **38 Fremont, Newport–Mesa, 

Norwalk–La Mirada, Riverside, Sweetwater, and San 

Juan; hereafter collectively, School Districts) allege 

that the CSDR constitutes an invalid, unenforceable 

underground regulation under the APA as applied by 

the Controller in auditing salary and benefit costs in 

reimbursement claims for the SDC, EPEPD, Intradi-

strict Attendance, and Collective Bargaining Pro-

grams during the applicable periods roughly encom-

passing the fiscal years 1998 to 2003.
FN2 

 
FN2. Because of the large number of school 

districts and program audits involved, as well 

as the slightly varying fiscal years at issue 

corresponding to these districts and program 
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audits, we will use the general phrasing ―ap-

plicable periods roughly encompassing the 

fiscal years 1998 to 2003‖ to describe the 

audits at issue. The parties are well aware of 

the particular audits being challenged for this 

period. Regardless, the School Districts must 

meet the applicable three-year statute of li-

mitations that governs lawsuits based on 

statutory liability (like state-mandated 

reimbursement) for any audits of the four 

programs that have been determined on the 

basis of the invalidated CSDR. (Code Civ. 

Proc., § 338; Union of American Physicians 

& Dentists v. Kizer (1990) 223 Cal.App.3d 

490, 504, fn. 5, 272 Cal.Rptr. 886.) San Juan 

School District filed its petition and com-

plaint on March 2, 2007. The rest of the 

School Districts, together, filed their petition 

and complaint on May 23, 2006. The trial 

court consolidated these two petitions and 

complaints on March 27, 2007. 
 

The School Districts made challenges to 

other programs as well, but these chal-

lenges are not at issue on appeal. 
 

*800 In their petition for writ of mandate and 

complaint for declaratory relief (actually appended to 

the School Districts' petition and complaint), the 

community college districts (comprising San Mateo, 

Santa Monica, State Center, and El Camino; hereafter 

collectively, College Districts) allege that the Health 

Fee Rule constitutes an invalid, unenforceable un-

derground regulation under the APA as applied by the 

Controller in auditing reimbursement claims for the 

Health Fee Elimination Program or, alternatively, that 

the Controller's auditing actions in this respect were 

beyond its lawful authority. 
 

The basic legal principles that apply to these al-

legations are as follows: 
 

― ‗If a rule constitutes a ―regulation‖ within the 

meaning of the APA (other than an ―emergency reg-

ulation‖ ...) it may not be adopted, amended, or re-

pealed except in conformity with ―basic minimum 

procedural requirements‖ ‘ ‖ that include public no-

tice, opportunity for comment, agency response to 

comment, and review by the state Office of Adminis-

trative Law. (Morning Star Co. v. State Bd. of Equa-

lization (2006) 38 Cal.4th 324, 333, 42 Cal.Rptr.3d 

47, 132 P.3d 249 (Morning Star ).) ―These require-

ments promote the APA's goals of bureaucratic res-

ponsiveness and public engagement in agency rule-

making.‖ (Ibid.) 
 

Any regulation ― ‗that substantially fails to 

comply with these requirements may be judicially 

declared invalid‘ ‖ and is deemed unenforceable. 

(Morning Star, supra, 38 Cal.4th at p. 333, 42 

Cal.Rptr.3d 47, 132 P.3d 249; § 11350, subd. (a).) 
 

[2] A ―regulation‖ under the APA ―means every 

rule, regulation, order, or standard of general applica-

tion or the amendment, supplement, or revision of any 

rule, regulation, order, or standard adopted by any 

state agency to implement, interpret, or make specific 

the law enforced or administered by it, or to govern its 

procedure.‖ (§ 11342.600.) As we will later explain 

more fully, an APA regulation has two principal cha-

racteristics: It must apply generally; and it must im-

plement, interpret, or make specific the law enforced 

or administered by the agency, or govern the agency's 

procedure. (Morning Star, supra, 38 Cal.4th at pp. 

333–334, 42 Cal.Rptr.3d 47, 132 P.3d 249; 

**39Tidewater, supra, 14 Cal.4th at p. 571, 59 

Cal.Rptr.2d 186, 927 P.2d 296.) 
 

*801 III. The CSDR as Applied to the SDC, 

EPEPD, Intradistrict Attendance, and Collective 

Bargaining Programs 
We will start with the SDC Program. We do so 

because, of these four programs, the Commission's 

APA-valid, pre-May 27, 2004 P & G's for the SDC 

Program most closely resemble the Controller's 

CSDR.
FN3

 If we conclude, nevertheless, that the 

CSDR is an underground regulation that violates the 

APA in this context, we will have to conclude simi-

larly for these three other programs. It is undisputed 

that the Controller's CSDR was not enacted in com-

pliance with APA procedure. 
 

FN3. On May 27, 2004, the Commission va-

lidly amended its SDC P & G's to adopt this 

CSDR language. 
 

As we shall explain, we conclude that the CSDR, 

as applied to the (pre-May 27, 2004) SDC Program, is 

an underground, unenforceable regulation under the 

APA. Accordingly, the CSDR is invalid as applied to 

the School Districts' SDC Programs for the applicable 

periods roughly encompassing the fiscal years 1998 to 
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2003 (see fn. 2, ante ), and invalid in parallel fashion 

to the three other programs as well. 
 

The Commission determined, in the mid–1990's, 

that the SDC Program imposed a reimbursable 

state-mandated program on school districts by estab-

lishing the right of parents/guardians of students, who 

were prohibited from transferring to another school 

district, to appeal to the county board of education. 

(See former Ed.Code, § 48209.9, inoperative July 1, 

2003.) 
 

From August 24, 1995, until May 27, 2004, the 

Commission's P & G's for the SDC Program set forth 

the following two requirements for school districts 

seeking SDC state-mandated reimbursement for em-

ployee salary and benefit costs: (1) ―Identify the em-

ployee(s) and their job classification, describe the 

mandated functions performed and specify the actual 

number of hours devoted to each function, the pro-

ductive hourly rate and the related benefits. The av-

erage number of hours devoted to each function may 

be claimed if supported by a documented time study‖; 

and (2) ―For auditing purposes, all costs claimed must 

be traceable to source documents (e.g., employee time 

records, invoices, receipts, purchase orders, contracts, 

etc.) and/or worksheets that show evidence of and the 

validity of such claimed costs.‖ 
 

The Commission's SDC P & G's divide the sub-

ject of reimbursable costs into three categories: em-

ployee salaries and benefits; materials and supplies; 

and contracted services. The examples set forth in 

these P & G's for*802 ―source documents‖ align with 

these three categories: ―employee time records‖ for 

employee salaries and benefits; ―invoices,‖ ―receipts‖ 

and ―purchase orders‖ for materials and supplies; and 

―contracts‖ for contracted services. At issue in this 

appeal for the SDC, EPEPD, Intradistrict Attendance, 

and Collective Bargaining Programs are just the cost 

category of employee salaries and benefits. 
 

From the initial issuance of the Commission's 

SDC P & G's in 1995 until May 27, 2004, the Con-

troller's SDC-specific Claiming Instructions substan-

tively aligned with the SDC P & G's. 
 

However, in September 2003, the Controller re-

vised its general Claiming Instructions (that apply to 

state-mandated reimbursement claims in general) to 

set **40 forth, for the first time, what has become 

known as the CSDR. The CSDR states: 
 

―To be eligible for mandated cost reimbursement 

for any fiscal year, only actual costs may be claimed. 

Actual costs are those costs actually incurred to im-

plement the mandated activities. Actual costs must be 

traceable and supported by source documents that 

show the validity of such costs, when they were in-

curred, and their relationship to the reimbursable ac-

tivities. A source document is a document created at or 

near the same time the actual cost was incurred for the 

event or activity in question. Source documents may 

include, but are not limited to, employee time records 

or time logs, sign-in sheets, invoices, and receipts. 
 

―Evidence corroborating the source documents 

may include, but is not limited to, worksheets, cost 

allocation reports (system generated), purchase or-

ders, contracts, agendas, training packets, and decla-

rations. Declarations must include a certification or 

declaration stating, ‗I certify under penalty of perjury 

under the laws of the State of California that the 

foregoing is true and correct based upon personal 

knowledge.‘ Evidence corroborating the source 

documents may include data relevant to the reim-

bursable activities otherwise in compliance with local, 

state, and federal government requirements. However, 

corroborating documents cannot be substituted for 

source documents.‖ 
 

Substantial evidence showed that prior to the use 

of the CSDR in Controller audits, school districts 

obtained SDC state-mandated reimbursement for 

employee salary and benefit costs based on (1) dec-

larations and certifications from the employees that set 

forth, after the fact, the time they had spent on 

SDC-mandated tasks; or (2) an annual accounting of 

time determined by the number of mandated activities 

and the average time for each activity. After the Con-

troller began using the CSDR in its auditing of SDC 

reimbursement claims, the Controller deemed these 

declarations, certifications, and accounting methods 

insufficient, and reduced the *803 reimbursement 

claims accordingly. (Substantial evidence also showed 

that the Controller, in 2000, began applying a CSDR 

requirement in field audits of SDC reimbursement 

claims, before the CSDR was expressed in the Con-

troller's general Claiming Instructions in September 

2003 or adopted in the Commission's SDC P & G's on 

May 27, 2004.) 
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The question is whether the Controller's CSDR 

constituted an underground, unenforceable regulation 

that the Controller used in auditing the School Dis-

tricts' SDC Program for the fiscal years 1998 to 2003, 

because the CSDR constituted a state agency regula-

tion that was not adopted in conformance with the 

APA prior to its valid adoption in the Commission's 

SDC P & G's on May 27, 2004. We answer this ques-

tion ―yes.‖ 
 

[3] ― ‗A regulation subject to the APA ... has two 

principal identifying characteristics. [Citation.] First, 

the agency must intend its rule to apply generally, 

rather than in a specific case. The rule need not, 

however, apply universally; a rule applies generally so 

long as it declares how a certain class of cases will be 

decided. [Citation.] Second, the rule must ―implement, 

interpret, or make specific the law enforced or admi-

nistered by [the agency], or ... govern [the agency's] 

procedure.‖ ‘ ‖ (Morning Star, supra, 38 Cal.4th at pp. 

333–334, 42 Cal.Rptr.3d 47, 132 P.3d 249, quoting 

Tidewater, supra, 14 Cal.4th at p. 571, 59 Cal.Rptr.2d 

186, 927 P.2d 296, italics added.) 
 

[4] As to the first criterion—whether the rule is 

intended to apply generally—substantial evidence 

supports the trial **41 court's finding that the CSDR 

was ―applie[d] generally to the auditing of reim-

bursement claims ...; the Controller's auditors ha[d] no 

discretion to judge on a case[-]by[-]case basis whether 

to apply the rule.‖ (The trial court made this finding in 

the context of ruling on the Intradistrict Attendance 

and Collective Bargaining Programs, but this finding 

is a general one that applies equally to the SDC Pro-

gram. The trial court did not apply this general finding 

to the SDC Program only because the court reasoned 

that the CSDR was not an APA-violative underground 

regulation in the SDC context, as the Commission 

later adopted the CSDR into its SDC P & G's (see fn. 

3, ante ). As we shall explain later, we reject this 

reasoning involving subsequent adoption.) 
 

[5] The CSDR also meets the second criterion of 

being a regulation: It implements, interprets, or makes 

specific the law enforced or administered by the 

Controller. The Controller argues, to the contrary, that 

the CSDR ―merely restates‖ the source document 

requirement found in the pre-May 27, 2004 Commis-

sion P & G's for the SDC Program, and that ―source 

documents‖ are, by their sourceful nature, contem-

poraneous. As we explain, we reject this argument. 

 
Admittedly, the pre-May 27, 2004 SDC P & G's 

stated that, ―[f]or auditing purposes, all costs claimed 

must be traceable to source documents*804 (e.g., 

employee time records, invoices, receipts, purchase 

orders, contracts, etc.) and/or worksheets that show 

evidence of and the validity of such claimed costs.‖ 

However, the Controller's CSDR, in contrast to these 

P & G's, did not equate ―source documents‖ with 

―worksheets,‖ but relegated ―worksheets‖ to the 

second-class status of ―corroborating documents‖ that 

can only serve as evidence that corroborates ―source 

documents.‖ This is no small matter either. This is 

because, prior to the Controller using the CSDR to 

audit reimbursement claims, the School Districts, in 

making these claims, had used employee declarations 

and certifications and average time accountings to 

document the employee time spent on SDC-mandated 

activities; and such methods can be deemed akin to 

worksheets. 
 

More significantly, the CSDR expressly states 

that employee declarations and certifications are only 

corroborating documents, not source documents; the 

pre-May 27, 2004 SDC P & G's had nothing to say on 

this subject. In effect, then, the CSDR bars the use of 

employee time declarations and certifications as 

source documents or source document-equivalent 

worksheets, in contrast to the pre-May 27, 2004 P & 

G's. 
 

Along similar lines, the pre-May 27, 2004 SDC P 

& G's also stated that the ―average number of [em-

ployee] hours devoted to each [mandated] function 

may be claimed if supported by a documented time 

study‖; the record showed that such a time study is a 

documented estimate. The CSDR, which recognizes 

only actual costs traceable and supported by con-

temporaneous source documents, does not counten-

ance such estimation. 
 

Nor may the Controller point to the examples of 

the source documents listed in the pre-May 27, 2004 

SDC P & G's and argue they show the contempora-

neous nature of source documents: ―employee time 

records, invoices, receipts, purchase orders, contracts, 

etc.‖ First, this argument ignores the source docu-

ment-equivalent of ―worksheets‖ set forth in these P & 

G's, as discussed above. And, second, while the CSDR 

lists ―employee time records,‖ ―invoices,‖ and ―re-

ceipts‖ as source documents, it specifies that ―pur-
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chase orders,‖ ―contracts‖ (and ―worksheets‖) are 

only **42 corroborating documents, not source 

documents. 
 

Finally, the School Districts that had used em-

ployee declarations and certifications and average 

time accountings to document time for reimbursement 

claims also note that it is now physically impossible to 

comply with the CSDR's requirement of contempo-

raneousness that ―[a] source document is a *805 

document created at or near the same time the actual 

cost was incurred for the event or activity in ques-

tion.‖ 
FN4

 (Italics added.) 
 

FN4. As a related aside, it is interesting to 

note that the Controller's SDC-specific 

Claiming Instructions that were in place 

during the pre–2004 P & G's stated that, 

―[f]or audit purposes, all supporting docu-

ments must be retained [by claimant] [only] 

for a period of two years after the end of the 

calendar year in which the reimbursement 

claim was filed or last amended, whichever is 

later‖; but the Controller had three years in 

which to conduct a reimbursement audit 

―after the date that the actual reimbursement 

claim is filed or last amended, whichever is 

later.‖ (§ 17558.5, subd. (a).) 
 

Given these substantive differences between the 

Commission's pre-May 27, 2004 SDC P & G's and the 

Controller's CSDR, we conclude that the CSDR im-

plemented, interpreted or made specific the following 

laws enforced or administered by the Controller: the 

Commission's pre-May 27, 2004 P & G's for the SDC 

Program (§ 17558) [the Commission submits regula-

tory P & G's to the Controller, who in turn issues 

nonregulatory Claiming Instructions based thereon]; 

and the Controller's statutory authority to audit 

state-mandated reimbursement claims (§ 17561, subd. 

(d)(2)). 
 

Consequently, the CSDR meets the two criteria 

for being an APA regulation. And because the CSDR, 

as applied to the SDC Program, was not adopted as a 

regulation in compliance with the APA rule-making 

procedures until its May 27, 2004 incorporation into 

the SDC P & G's, this CSDR is an underground and 

unenforceable regulation as applied to the audits of the 

School Districts' SDC Programs for the applicable 

periods roughly encompassing the fiscal years 1998 to 

2003. (See fn. 2, ante.) These audits are invalidated to 

the extent they used this CSDR. 
 

[6][7][8] As we noted at the outset of this part of 

the opinion, if we were to conclude (as we now have 

done) that the CSDR is an underground regulation that 

violates the APA in the SDC Program context pre-

sented here, we would have to conclude similarly for 

the EPEPD, Intradistrict Attendance, and Collective 

Bargaining Programs too. This is because the Com-

mission's P & G's for these latter three programs less 

resembled the Controller's CSDR than did the Com-

mission's pre-May 27, 2004 P & G's for the SDC 

Program. We now turn to the EPEPD, Intradistrict 

Attendance, and Collective Bargaining Programs, 

which we will describe briefly in order. 
 

The EPEPD Program was found to be a reim-

bursable state-mandated program in 1987. This pro-

gram requires school districts to establish earthquake 

procedures for each of its school buildings, and to 

allow use of its buildings, grounds and equipment for 

mass care and welfare shelters during public disasters 

or emergencies. (Former Ed.Code, §§ 35925–35927, 

40041.5, 40042.) 
 

*806 From 1991 until June 2, 2003, the Com-

mission's P & G's for the EPEPD Program required 

school districts seeking state-mandated reimburse-

ment for employee salary and benefit costs: (1) to 

―provide a listing of each employee ... and the number 

of hours devoted to their [mandated] function‖; and 

(2) ―[f]or auditing purposes, all costs claimed may be 

**43 traceable to source documents and/or worksheets 

that show evidence of the validity of such costs.‖ The 

Controller's EPEPD-specific Claiming Instructions, 

since 1996, have stated that ―Source documents re-

quired to be maintained by the [reimbursement] 

claimant may include, but are not limited to, employee 

time cards and/or cost allocation reports.‖ (The 

Commission, in like fashion to what it did with the 

SDC Program, incorporated the CSDR into its P & G's 

for the EPEPD Program, effective June 2, 2003.) 
 

These pre-June 2, 2003 P & G's for the EPEPD 

Program parallel the pre-May 27, 2004 P & G's for the 

SDC Program, but even less resemble the Controller's 

CSDR than did those SDC P & G's. For the reasons set 

forth above involving the SDC Program, then, we 

conclude that the Controller's CSDR is an under-

ground, unenforceable regulation as applied to the 
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audits of the School Districts' EPEPD Programs for 

the applicable periods roughly encompassing the fis-

cal years 1998 to 2003. (See fn. 2, ante.) These audits 

are invalidated to the extent they used this CSDR. 
 

The Intradistrict Attendance Program, in 1995, 

was found to be a reimbursable state-mandated pro-

gram. This program establishes a policy of open 

enrollment within a school district for district resi-

dents. (Former Ed.Code, § 35160.5.) 
 

Since 1995, the Commission's P & G's for the 

Intradistrict Attendance Program have required school 

districts seeking state-mandated reimbursement for 

employee salary and benefit costs: (1) to ―[i]dentify 

the employee(s) and their job classification ... and 

specify the actual number of hours devoted to each 

[mandated] function.... The average number of hours 

devoted to each function may be claimed if supported 

by a documented time study‖; and (2) ―[f]or auditing 

purposes, all costs claimed must be traceable to source 

documents and/or worksheets that show evidence of 

the validity of such costs.‖ For the 1998 to 2003 period 

of fiscal years at issue, the Controller's Intradistrict 

Attendance Program-specific Claiming Instructions 

substantively mirrored P & G's No. (1) above (except 

for the ―average number of hours‖ provision), and 

stated as to source documents: ―Source documents 

required to be maintained by the claimant may in-

clude, but are not limited to, employee time records 

that show the employee's actual time spent on this 

mandate.‖ (In early 2010, the Commission incorpo-

rated the Controller's CSDR into the Intradistrict At-

tendance Program P & G's; see fn. 5, post.) 
 

*807 Applying the same reasoning we have ap-

plied above with respect to the SDC and the EPEPD 

Programs, we conclude that the Controller's CSDR is 

an underground, unenforceable regulation as applied 

to the audits of the School Districts' Intradistrict At-

tendance Programs for the applicable periods roughly 

encompassing the fiscal years 1998 to 2003. (See fn. 

2, ante.) These audits are invalidated to the extent they 

used this CSDR. 
 

That leaves the Collective Bargaining Program, 

which was found to be a reimbursable state-mandated 

program in 1978 (by the Commission's predecessor, 

the State Board of Control). This program requires 

school district employers to collectively bargain with 

represented employees, and to publicly disclose the 

major provisions of their agreements prior to final 

adoption. (§ 3540 et seq.) 
 

If the Commission's pre-May 27, 2004 P & G's 

for the SDC Program most closely resemble the Con-

troller's CSDR, the P & G's for the Collective Bar-

gaining Program bear the least resemblance. As per-

tinent, the Collective Bargaining Program P & G's 

require school districts seeking reimbursement**44 

for employee salary and benefit costs to simply 

―[s]upply workload data requested ... to support the 

level of costs claimed‖ and ―[s]how the classification 

of the employees involved, amount of time spent, and 

their hourly rate‖; nothing is said about ―source 

documents.‖ The Controller's Collective Bargaining 

Program-specific Claiming Instructions substantively 

mirror those of the Intradistrict Attendance Program, 

stating that source documents include employee time 

records that show the employee's actual time spent on 

the mandated function. (And as with the Intradistrict 

Attendance Program, the Commission, in early 2010, 

incorporated the Controller's CSDR into the Collec-

tive Bargaining Program P & G's; see fn. 5, post.) 
 

Consequently, employing the same reasoning we 

have employed above, we conclude that the Control-

ler's CSDR is an underground, unenforceable regula-

tion as applied to the audits of the School Districts' 

Collective Bargaining Programs for the applicable 

periods roughly encompassing the fiscal years 1998 to 

2003. (See fn. 2, ante.) These audits are invalidated to 

the extent they used this CSDR. 
 

IV. Declaratory and Related Writ of Mandate 

Relief 
The trial court declared that the Controller's 

CSDR, as applied to the audits of the Intradistrict 

Attendance and Collective Bargaining Programs for 

the 1998 to 2003 period of fiscal years, was an invalid 

and void underground regulation under the APA. 

Correspondingly, the trial court issued a peremptory 

writ of mandate (traditional mandamus) invalidating 

these CSDR-based audits to the extent they were not 

final audit determinations for more than *808 three 

years before the School Districts filed their respective 

lawsuits on May 23, 2006 (Clovis et al.) and March 2, 

2007 (San Juan). This three-year period is the appli-

cable three-year statute of limitations under Code of 

Civil Procedure section 338, subdivision (a), for en-

forcing a statutory liability like state-mandated reim-

bursement. We are affirming this part of the trial 
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court's judgment. 
 

However, the trial court refused to provide, in 

parallel fashion, declaratory and writ of mandate relief 

for the CSDR-based audits involving the SDC and 

EPEPD Programs. The School Districts contend the 

trial court erred in this respect. We agree. 
 

In refusing to provide this relief, the trial court 

reasoned that, since the Commission had incorporated 

the Controller's CSDR into the Commission's regula-

tory P & G's for the SDC and EPEPD Programs, there 

was no longer an actual and ongoing controversy upon 

which to grant declaratory and related mandate relief 

concerning the CSDR's invalidity as an underground 

regulation in this context; and the Commission could 

administratively determine, pursuant to the Incorrect 

Reduction Claim process, the past audits that had used 

the CSDR before its incorporation into the SDC and 

EPEPD P & G's. This is where we part company with 

the trial court. 
 

Our departure is based on section 11350 of the 

APA and the legal principles set forth in Californians 

for Native Salmon etc. Assn. v. Department of Fore-

stry (1990) 221 Cal.App.3d 1419, 271 Cal.Rptr. 270 

(Native Salmon ) and its progeny. 
 

Section 11350 of the APA specifies that ―[a]ny 

interested person may obtain a judicial declaration as 

to the validity of any regulation ... by bringing an 

action for declaratory relief....‖ (§ 11350, subd. (a).) 
 

In Native Salmon, the plaintiffs sought declara-

tory relief against the state forestry department, al-

leging that it was department policy, with respect to 

timber harvest plans: (1) to delay responses to public 

comments, and (2) to not evaluate the cumulative**45 

impact of logging activities in the plans. The Native 

Salmon court concluded that declaratory relief was 

appropriate in this context, stating: ―[Plaintiffs] ... 

challenge not a specific [administrative] order or de-

cision [which is generally subject to review only 

pursuant to a writ of administrative mandate, rather 

than traditional mandate], or even a series thereof, but 

an overarching, quasi-legislative policy set by an 

administrative agency. Such a policy is subject to 

review in an action for declaratory relief.... [¶] ... 

[R]eview of specific, discretionary administrative 

decisions [must not be confused] with review of a 

generalized agency policy. Declaratory relief directed 

to policies of administrative agencies is not an un-

warranted control of discretionary, specific agency 

decisions.‖ *809(Native Salmon, supra, 221 

Cal.App.3d at p. 1429, 271 Cal.Rptr. 270; accord, 

Venice Town Council, Inc. v. City of Los Angeles 

(1996) 47 Cal.App.4th 1547, 1566, 55 Cal.Rptr.2d 

465; see also Simi Valley Adventist Hospital v. Bontá 

(2000) 81 Cal.App.4th 346, 354–355, 96 Cal.Rptr.2d 

633.) 
 

[9][10][11] Similarly, here, the School Districts 

have challenged ―an overarching, quasi-legislative 

policy set by an administrative agency‖ (Native Sal-

mon, supra, 221 Cal.App.3d at p. 1429, 271 Cal.Rptr. 

270) rather than a specific, discretionary administra-

tive decision: i.e., the Controller's policy of using the 

(underground) CSDR to conduct audits in the SDC 

and EPEPD Programs for the period straddling the 

fiscal years 1998 to 2003. Declaratory and accompa-

nying traditional mandate relief is appropriate in this 

context; this is an ongoing controversy limited by the 

three-year statute of limitations noted above.
FN5 

 
FN5. The Controller had requested that, at a 

minimum, we stay this appeal in light of the 

Commission's pending decision to incorpo-

rate the Controller's CSDR into the Com-

mission's P & G's for the Intradistrict At-

tendance and Collective Bargaining Pro-

grams, as the Commission has done for the 

SDC and EPEPD Programs. In a subsequent 

request for judicial notice, the Controller has 

now noted that the Commission, on January 

29, 2010, amended its P & G's for the Intra-

district Attendance and Collective Bargain-

ing Programs to adopt the CSDR for each 

program. We deny this request for judicial 

notice. This is because the central issue in the 

present appeal concerns the Controller's 

policy of using the CSDR during the 1998 to 

2003 fiscal years, when the CSDR was an 

underground regulation. This issue is not 

resolved by the Commission's subsequent 

incorporation of the CSDR into its Intradi-

strict Attendance and Collective Bargaining 

Programs' P & G's. 
 

Also, we deny the School Districts' request 

for judicial notice of the Commission's 

Incorrect Reduction Claim caseload 

summary and the Controller's list of final 
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audit reports for California school districts 

and community college districts. 
 

And there is no adequate administrative remedy. 

The trial court made a finding—supported by sub-

stantial evidence—that the Commission ―consistently 

refuses to rule on underground regulation claims on 

the basis of an opinion that it lacks jurisdiction to 

decide such claims.‖ (The trial court made this finding 

in discussing the Intradistrict Attendance and Collec-

tive Bargaining Programs, but the finding applies 

equally to the SDC and EPEPD Programs.) 
 

We conclude that declaratory and accompanying 

traditional mandate relief applies not only to the 

Intradistrict Attendance and Collective Bargaining 

Programs, but also to the SDC and EPEPD Programs 

for the fiscal years at issue. 
FN6 

 
FN6. In light of our resolution, we need not 

consider the School Districts' alternative 

claim that the Controller's CSDR constitutes 

an unlawful retroactive rule, or the School 

Districts' additional claim that regardless 

whether an actual controversy exists for 

purposes of declaratory relief, the requested 

writ relief is not moot. 
 

*810 V. Health Fee Elimination Program 
[12] In 1986, and again in 1989 (after statutory 

amendment), the Commission determined**46 that 

the Health Fee Elimination Program imposed a 

reimbursable state-mandated cost on those community 

college districts that provide health services, by re-

quiring those districts to maintain in the future the 

level of service they had provided in the 1986–1987 

fiscal year (termed, the ―maintenance of effort‖ re-

quirement); this ―maintenance of effort‖ had to take 

place even if the districts, as they were and are per-

mitted to do under the relevant statute, eliminated their 

nominal statutory student health fee ($7.50 per seme-

ster maximum (former Ed.Code, § 72246, Stats.1984, 

2d Ex.Sess., ch. 1, p. 6642)); $10 per semester max-

imum (current Ed.Code, § 76355, subd. (a)(1)).
FN7 

 
FN7. As Education Code section 76355, 

subdivision (a)(1) states: ―The governing 

board of a district maintaining a community 

college may require community college stu-

dents to pay a fee in the total amount of not 

more than ten dollars ($10) for each seme-

ster, seven dollars ($7) for summer school, 

seven dollars ($7) for each intersession of at 

least four weeks, or seven dollars ($7) for 

each quarter for health supervision and ser-

vices, including direct or indirect medical 

and hospitalization services, or the operation 

of a student health center or centers, or both.‖ 

(An inflationary adjustment is provided for in 

subdivision (a)(2) of this section.) 
 

The College Districts contend that the Control-

ler's Claiming Instruction for the Health Fee Elimina-

tion Program is an underground regulation under the 

APA and beyond the Controller's authority. Specifi-

cally, the College Districts argue that the Controller's 

Health Fee Rule misapplies the Commission's Health 

Fee Elimination Program P & G's by automatically 

reducing reimbursement claims by the amount that 

districts are statutorily authorized to charge students 

for health fees, even when a district chooses not to 

charge its students those fees. 
 

Since 1989, the Commission's Health Fee Eli-

mination Program P & G's have stated in pertinent 

part: 
 

―Any offsetting savings the claimant experiences 

as a direct result of this statute [i.e., the health fee 

statutes—formerly Ed.Code, § 72246; now Ed.Code, 

§ 76355] must be deducted from the [reimbursement] 

costs claimed. In addition, reimbursement for this 

mandate received from any source, e.g., federal, state, 

etc., shall be identified and deducted from this claim. 

This shall include the amount of $7.50 per full-time 

student per semester, $5.00 per full-time student for 

summer school, or $5.00 per full-time student per 

quarter, as authorized by Education Code section 

72246[, subdivision] (a). This shall also include 

payments (fees) received from individuals other than 

students who are not covered by Education Code 

Section 72246 for health services.‖ 
 

*811 The Controller's Health Fee Rule (i.e., its 

Health Fee Elimination Program-specific Claiming 

Instruction) states in pertinent part: 
 

―Eligible claimants will be reimbursed for health 

service costs at the level of service provided in the 

1986/87 fiscal year. The reimbursement will be re-

duced by the amount of student health fees authorized 

per the Education Code [section] 76355.‖ 
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The College Districts maintain that the Control-

ler's Health Fee Rule constitutes an invalid, under-

ground regulation—i.e., one not adopted pursuant to 

the APA—because it meets the two-part test of a 

―regulation‖: (1) the Controller generally applies it; 

and (2) the rule implements, interprets or makes spe-

cific the Commission's Health Fee Elimination Pro-

gram P & G's.   **47(Morning Star, supra, 38 Cal.4th 

at pp. 333–334, 42 Cal.Rptr.3d 47, 132 P.3d 249.) 
 

There is no quibble with part (1)—general ap-

plication. The real issue is with part (2) of the 

test—defining a ―regulation‖ as implementing, inter-

preting, or making specific the Health Fee Elimination 

Program P & G's. The College Districts argue that 

those P & G's require that the mandate claimant have 

actually ―experience[d]‖ or ―received‖ an amount of 

health service money for that amount to be deducted 

from the reimbursement claim. That is, if a college 

district does not charge its students a health service 

fee, as the district is statutorily permitted to do, then 

the district has not ―experienced‖ or ―received‖ that 

fee, and that amount cannot be deducted. The College 

Districts note that the Health Fee Rule, by contrast, 

states flatly that ―reimbursement will be reduced by 

the amount of student health fees authorized per the 

Education Code [section] 76355.‖ 
 

The College Districts' argument carries some 

weight, especially when viewed solely within the 

prism of comparing the Health Fee Elimination Pro-

gram P & G's to the Health Fee Rule semantically. But 

the argument falters when exposed to the broader 

context of the nature of state-mandated costs and 

common sense. 
 

As for the nature of state-mandated costs, section 

17514 defines ―costs mandated by the state‖ to mean 

―any increased costs which a local agency or school 

district is required to incur after July 1, 1980, as a 

result of any statute enacted on or after January 1, 

1975, or any executive order implementing any statute 

enacted on or after January 1, 1975, which mandates a 

new program or higher level of service of an existing 

program within the meaning of Section 6 of Article 

XIIIB of the California Constitution.‖ (Italics added.) 

And section 17556 reflects this definition by stating 

that costs are not deemed mandated by the state to the 

extent the ―local agency or school district has the 

authority to levy service charges, fees, or assessments 

sufficient to pay for the mandated program or in-

creased level of service.‖ (§ 17556, subd. (d), italics 

added.) 
 

[13] *812 The College Districts point out, though, 

in a series of overlapping arguments, that sections 

17514 and 17556 govern the Commission's determi-

nation of whether a program is a state-mandated pro-

gram, not the Controller's determination as to audit 

reductions; and the Commission has already found the 

Health Fee Elimination Program to be a 

state-mandated program. This observation, however, 

does not diminish the basic principle underlying the 

state mandate process that sections 17514 and 17566, 

subdivision (d) embody: To the extent a local agency 

or school district ―has the authority‖ to charge for the 

mandated program or increased level of service, that 

charge cannot be recovered as a state-mandated 

cost.
FN8

 (SEE COnnell v. superiOr court (1997) 59 

cal.app.4th 382, 401, 69 Cal.Rptr.2d 231 [―the plain 

language of [section 17556, subdivision (d) ] prec-

ludes reimbursement where the local agency has the 

authority, i.e., the right or the power, to levy fees 

sufficient to cover the costs of the state-mandated 

program‖]; see Connell, at pp. 397–398, 69 

Cal.Rptr.2d 231.) 
 

FN8. In light of sections 17514 and 17556, 

subdivision (d), the Commission found the 

Health Fee Elimination Program to be a 

reimbursable state-mandated program to the 

extent the cost to community college districts 

of maintaining their level of health services 

at the 1986–1987 level, as required by the 

Health Fee Elimination Program mandate, is 

not covered by the nominal health fee au-

thorized by section 76355, subdivision (a)(1) 

($10 maximum per semester per student). 
 

And this basic principle flows from common 

sense as well. As the Controller succinctly**48 puts it, 

―Claimants can choose not to require these fees, but 

not at the state's expense.‖ 
 

[14] The College Districts also argue that the 

Controller lacks the authority to rely on these Gov-

ernment Code sections to uphold its Health Fee Rule. 

The argument is that, since the Health Fee Rule is a 

claiming instruction, its validity must be determined 

solely through the Commission's P & G's. To accept 

this argument, though, we would have to ignore, and 
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so would the Controller, the fundamental legal prin-

ciples underlying state-mandated costs. We conclude 

the Health Fee Rule is valid. 
 

DISPOSITION 
We direct the trial court to issue a peremptory writ 

of mandate that invalidates the Controller's audits of 

the School Districts' SDC and EPEPD Program 

reimbursement claims for the applicable periods 

identified in footnote 2, ante, encompassing the fiscal 

years 1998 to 2003, to the extent those audits were 

based on the CSDR and did not become final audit 

determinations prior to the applicable three-year sta-

tute of limitations. If it chooses to do so, the Controller 

may re-audit the relevant reimbursement claims based 

on the documentation requirements of the P & G's and 

claiming *813 instructions when the mandate costs 

were incurred (i.e., not using the CSDR). In all other 

respects, the judgment is affirmed. 
 

The parties shall each bear their own costs on 

appeal. (Cal. Rules of Court, rule 8.278(a)(3).) 
 
We concur: SCOTLAND, P.J., and NICHOLSON, J. 
 
Cal.App. 3 Dist.,2010. 
Clovis Unified School Dist. v. Chiang 
188 Cal.App.4th 794, 116 Cal.Rptr.3d 33, 260 Ed. 

Law Rep. 877, 10 Cal. Daily Op. Serv. 12,281, 2010 

Daily Journal D.A.R. 14,831 
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Court of Appeal, Sixth District, California. 
Randall GILBERT, Plaintiff and Appellant, 

v. 
CITY OF SUNNYVALE, et al., Defendants and 

Respondents. 
 

No. H027237. 
July 6, 2005. 

 
Background: The Superior Court of Santa Clara 

County, No. 1-03-CV004823,William J. Elfving, J., 

denied a petition for writ of mandate filed against a 

city by a public safety officer who was terminated for 

inappropriately accessing a law enforcement database 

system and revealing the results of the searches he ran 

to a third party. Officer appealed. 
 
Holdings: The Court of Appeal, Elia, J., held that: 
(1) all documents from internal affairs investigation of 

officer were not required to be produced prior to of-

ficer's pretermination hearing; 
(2) due process does not create general rights of dis-

covery by public employee subject to a pretermination 

hearing; 
(3) city was not required to select misconduct as basis 

of discipline that may have been more difficult to 

prove, and 
(4) mere fact that investigative report arose from 

criminal investigation did not preclude its disclosure 

to officer. 
  
Affirmed. 

 
West Headnotes 

 
[1] Mandamus 250 167 
 
250 Mandamus 
      250III Jurisdiction, Proceedings, and Relief 
            250k167 k. Issues, Proof, and Variance. Most 

Cited Cases  
 

In a petition for writ of mandate, the petitioner 

bears the burden of pleading and proving the facts on 

which the claim for relief is based. West's 

Ann.Cal.C.C.P. §§ 1085, 1109; West's 

Ann.Cal.Evid.Code § 500. 
 
[2] Mandamus 250 187.9(1) 
 
250 Mandamus 
      250III Jurisdiction, Proceedings, and Relief 
            250k187 Appeal and Error 
                250k187.9 Review 
                      250k187.9(1) k. Scope and Extent in 

General. Most Cited Cases  
 

In resolving questions of law on appeal from a 

denial of a writ of mandate, an appellate court exer-

cises its independent judgment. West's 

Ann.Cal.C.C.P. § 1085. 
 
[3] Constitutional Law 92 3875 
 
92 Constitutional Law 
      92XXVII Due Process 
            92XXVII(B) Protections Provided and De-

privations Prohibited in General 
                92k3875 k. Factors Considered; Flexibility 

and Balancing. Most Cited Cases  
     (Formerly 92k251.1) 
 

Due process, unlike some legal rules, is not a 

technical conception with a fixed content unrelated to 

time, place and circumstances; due process is flexible 

and calls for such procedural protections as the par-

ticular situation demands. U.S.C.A. Const.Amends. 5, 

14; West's Ann.Cal. Const. Art. 1, §§ 7, 15. 
 
[4] Constitutional Law 92 3879 
 
92 Constitutional Law 
      92XXVII Due Process 
            92XXVII(B) Protections Provided and De-

privations Prohibited in General 
                92k3878 Notice and Hearing 
                      92k3879 k. In General. Most Cited 

Cases  
     (Formerly 92k251.6) 
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 Constitutional Law 92 3881 
 
92 Constitutional Law 
      92XXVII Due Process 
            92XXVII(B) Protections Provided and De-

privations Prohibited in General 
                92k3878 Notice and Hearing 
                      92k3881 k. Notice. Most Cited Cases  
     (Formerly 92k251.6) 
 

The essence of procedural due process is notice 

and an opportunity to respond; the purpose of notice is 

to apprise the affected individual of, and permit ade-

quate preparation for, an impending hearing, and the 

content of notice depends on appropriate accommo-

dation of the competing interests involved. U.S.C.A. 

Const.Amends. 5, 14; West's Ann.Cal. Const. Art. 1, 

§§ 7, 15. 
 
[5] Constitutional Law 92 4025 
 
92 Constitutional Law 
      92XXVII Due Process 
            92XXVII(F) Administrative Agencies and 

Proceedings in General 
                92k4025 k. In General. Most Cited Cases  
     (Formerly 92k318(1)) 
 

A determination whether administrative proce-

dures are constitutionally sufficient under due process 

requires analysis of the governmental and private 

interests that are affected. U.S.C.A. Const.Amends. 5, 

14. 
 
[6] Constitutional Law 92 4171 
 
92 Constitutional Law 
      92XXVII Due Process 
            92XXVII(G) Particular Issues and Applica-

tions 
                92XXVII(G)7 Labor, Employment, and 

Public Officials 
                      92k4163 Public Employment Relation-

ships 
                          92k4171 k. Termination or Discharge. 

Most Cited Cases  
     (Formerly 92k278.4(5)) 
 

The government has a strong interest in termi-

nating law enforcement officers who are of ques-

tionable moral character, and in doing so in an expe-

ditious, efficient, and financially unburdensome 

manner, which governmental interest must be consi-

dered in determining what process is due. U.S.C.A. 

Const.Amends. 5, 14; West's Ann.Cal. Const. Art. 1, 

§§ 7, 15; West's Ann.Cal.Gov.Code § 3300 et seq. 
 
[7] Constitutional Law 92 4172(6) 
 
92 Constitutional Law 
      92XXVII Due Process 
            92XXVII(G) Particular Issues and Applica-

tions 
                92XXVII(G)7 Labor, Employment, and 

Public Officials 
                      92k4163 Public Employment Relation-

ships 
                          92k4172 Notice and Hearing; Pro-

ceedings and Review 
                                92k4172(6) k. Termination or 

Discharge. Most Cited Cases  
     (Formerly 92k278.4(5)) 
 
 Municipal Corporations 268 185(8) 
 
268 Municipal Corporations 
      268V Officers, Agents, and Employees 
            268V(B) Municipal Departments and Officers 

Thereof 
                268k179 Police 
                      268k185 Suspension and Removal of 

Policemen 
                          268k185(8) k. Conduct of Hearing in 

General. Most Cited Cases  
 

Each and every document identified in internal 

affairs investigation of public safety officer was not 

required to be produced prior to officer's pretermina-

tion hearing in order to satisfy due process; notice of 

the substance of the relevant supporting evidence was 

sufficient to enable officer to adequately respond at 

the pretermination stage. U.S.C.A. Const.Amends. 5, 

14; West's Ann.Cal. Const. Art. 1, §§ 7, 15; West's 

Ann.Cal.Gov.Code § 3300 et seq. 
 
[8] Constitutional Law 92 4172(6) 
 
92 Constitutional Law 
      92XXVII Due Process 
            92XXVII(G) Particular Issues and Applica-
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tions 
                92XXVII(G)7 Labor, Employment, and 

Public Officials 
                      92k4163 Public Employment Relation-

ships 
                          92k4172 Notice and Hearing; Pro-

ceedings and Review 
                                92k4172(6) k. Termination or 

Discharge. Most Cited Cases  
     (Formerly 92k278.4(5)) 
 

Constitutional principles of due process do not 

create general rights of discovery by a public em-

ployee subject to a pretermination hearing; what is 

required is an unambiguous warning that matters have 

come to a head, coupled with an explicit notice to the 

employee that he or she now has the opportunity to 

engage the issue and present the reasons opposing 

such a disposition. U.S.C.A. Const.Amends. 5, 14; 

West's Ann.Cal. Const. Art. 1, §§ 7, 15. 
See 7 Witkin, Summary of Cal. Law (9th ed. 1988) 

Constitutional Law, § 518. 
[9] Constitutional Law 92 4168 
 
92 Constitutional Law 
      92XXVII Due Process 
            92XXVII(G) Particular Issues and Applica-

tions 
                92XXVII(G)7 Labor, Employment, and 

Public Officials 
                      92k4163 Public Employment Relation-

ships 
                          92k4168 k. Discipline. Most Cited 

Cases  
     (Formerly 92k278.4(3)) 
 
 Municipal Corporations 268 185(1) 
 
268 Municipal Corporations 
      268V Officers, Agents, and Employees 
            268V(B) Municipal Departments and Officers 

Thereof 
                268k179 Police 
                      268k185 Suspension and Removal of 

Policemen 
                          268k185(1) k. Grounds for Removal 

or Suspension. Most Cited Cases  
 

Due process did not require city to select, as the 

basis for its disciplinary action against a public safety 

officer, instances of misconduct that might be more 

difficult to prove or that might compromise other 

governmental investigations or prosecutions when it 

had clear-cut evidence of misconduct that itself justi-

fied dismissal. U.S.C.A. Const.Amends. 5, 14; West's 

Ann.Cal. Const. Art. 1, §§ 7, 15; West's 

Ann.Cal.Gov.Code § 3300 et seq. 
 
[10] Mandamus 250 76 
 
250 Mandamus 
      250II Subjects and Purposes of Relief 
            250II(B) Acts and Proceedings of Public Of-

ficers and Boards and Municipalities 
                250k76 k. Appointment or Removal of 

Public Officers or Employees. Most Cited Cases  
 

In mandamus proceedings by a public safety of-

ficer terminated for misconduct, officer bore the bur-

den of pleading and proving that his suspected in-

volvement in a prostitution scandal was the real reason 

for the intended disciplinary action, as opposed to the 

city's stated reasons, and that the materials received 

prior to his pretermination hearing were not sufficient 

to provide him an opportunity to meaningfully re-

spond at the pretermination stage. 
 
[11] Constitutional Law 92 4172(6) 
 
92 Constitutional Law 
      92XXVII Due Process 
            92XXVII(G) Particular Issues and Applica-

tions 
                92XXVII(G)7 Labor, Employment, and 

Public Officials 
                      92k4163 Public Employment Relation-

ships 
                          92k4172 Notice and Hearing; Pro-

ceedings and Review 
                                92k4172(6) k. Termination or 

Discharge. Most Cited Cases  
     (Formerly 92k278.4(5)) 
 

The minimal due process rights required for a 

public employee prior to discharge are merely antic-

ipatory of the full rights which are accorded to the 

employee after discharge. U.S.C.A. Const.Amends. 5, 

14; West's Ann.Cal. Const. Art. 1, §§ 7, 15. 
 
[12] Municipal Corporations 268 185(3) 
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268 Municipal Corporations 
      268V Officers, Agents, and Employees 
            268V(B) Municipal Departments and Officers 

Thereof 
                268k179 Police 
                      268k185 Suspension and Removal of 

Policemen 
                          268k185(3) k. Proceedings to Re-

move in General. Most Cited Cases  
 

A city's legal advisor, in the case of disciplinary 

proceedings against a public safety officer for mis-

conduct, was not disqualified by reason of having 

performed various legal services for the city over the 

years, including serving as interim city attorney; at-

torney's role was limited to that of a professional legal 

advisor, who presumably was familiar with applicable 

law and would be seeking to protect the city from civil 

liability for misapplications of the law. 
 
[13] Statutes 361 181(1) 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k180 Intention of Legislature 
                      361k181 In General 
                          361k181(1) k. In General. Most Cited 

Cases  
 
Statutes 361 184 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k180 Intention of Legislature 
                      361k184 k. Policy and Purpose of Act. 

Most Cited Cases  
 

In statutory construction, court must ascertain the 

intent of the drafters so as to effectuate the purpose of 

the law. 
 
[14] Statutes 361 188 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k187 Meaning of Language 
                      361k188 k. In General. Most Cited 

Cases  
 
Statutes 361 208 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k204 Statute as a Whole, and Intrinsic 

Aids to Construction 
                      361k208 k. Context and Related Claus-

es. Most Cited Cases  
 

Because the statutory language is generally the 

most reliable indicator of legislative intent, courts first 

examine the words themselves, giving them their 

usual and ordinary meaning and construing them in 

context. 
 
[15] Statutes 361 190 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k187 Meaning of Language 
                      361k190 k. Existence of Ambiguity. 

Most Cited Cases  
 

When statutory language is clear and unambi-

guous, there is no need for construction and courts 

should not indulge in it. 
 
[16] Constitutional Law 92 994 
 
92 Constitutional Law 
      92VI Enforcement of Constitutional Provisions 
            92VI(C) Determination of Constitutional 

Questions 
                92VI(C)3 Presumptions and Construction as 

to Constitutionality 
                      92k994 k. Avoidance of Constitutional 

Questions. Most Cited Cases  
     (Formerly 92k48(1)) 
 

The rule of statutory construction that requires 

courts to construe statutes to avoid constitutional 

infirmities does not come into play unless there is an 

ambiguity that raises serious constitutional questions. 
 
[17] Municipal Corporations 268 185(3) 
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268 Municipal Corporations 
      268V Officers, Agents, and Employees 
            268V(B) Municipal Departments and Officers 

Thereof 
                268k179 Police 
                      268k185 Suspension and Removal of 

Policemen 
                          268k185(3) k. Proceedings to Re-

move in General. Most Cited Cases  
 

Although notions of fundamental fairness and 

protection of peace officers from abusive or arbitrary 

treatment in their employment is the essence of the 

Public Safety Officers Procedural Bill of Rights Act, a 

number of its provisions also reflect the Legislature's 

recognition of the necessity for internal affairs inves-

tigations to maintain the efficiency and integrity of the 

police force serving the community. West's 

Ann.Cal.Gov.Code § 3300 et seq. 
 
[18] Municipal Corporations 268 185(8) 
 
268 Municipal Corporations 
      268V Officers, Agents, and Employees 
            268V(B) Municipal Departments and Officers 

Thereof 
                268k179 Police 
                      268k185 Suspension and Removal of 

Policemen 
                          268k185(8) k. Conduct of Hearing in 

General. Most Cited Cases  
 

Fair treatment under the Public Safety Officers 

Procedural Bill of Rights Act, of public safety officer 

under disciplinary investigation, does not require that 

all the material amassed in the course of the investi-

gation, such as raw notes, written communications, 

records obtained, and interviews conducted, be pro-

vided to the officer following the officer's interroga-

tion. West's Ann.Cal.Gov.Code § 3303(g). 
 
[19] Municipal Corporations 268 185(8) 
 
268 Municipal Corporations 
      268V Officers, Agents, and Employees 
            268V(B) Municipal Departments and Officers 

Thereof 
                268k179 Police 
                      268k185 Suspension and Removal of 

Policemen 
                          268k185(8) k. Conduct of Hearing in 

General. Most Cited Cases  
 

Nothing in the Public Safety Officers Procedural 

Bill of Rights Act's language or legislative history 

reveals a legislative intent to provide an officer who is 

the subject of an administrative internal affairs inves-

tigation with broad statutory discovery rights similar 

to those held by criminal defendants. West's 

Ann.Cal.Gov.Code § 3300 et seq. 
 
[20] Municipal Corporations 268 185(8) 
 
268 Municipal Corporations 
      268V Officers, Agents, and Employees 
            268V(B) Municipal Departments and Officers 

Thereof 
                268k179 Police 
                      268k185 Suspension and Removal of 

Policemen 
                          268k185(8) k. Conduct of Hearing in 

General. Most Cited Cases  
 

Under the Public Safety Officers Procedural Bill 

of Rights Act, the mere fact that a report originated 

from a criminal investigation, either by the employing 

public safety department or an outside agency, nec-

essarily excused a city from making such report 

available to an officer being investigated, where it was 

expressly made part of the city's internal affairs in-

vestigation of the officer. West's Ann.Cal.Gov.Code § 

3303(g). 
 
[21] Municipal Corporations 268 185(8) 
 
268 Municipal Corporations 
      268V Officers, Agents, and Employees 
            268V(B) Municipal Departments and Officers 

Thereof 
                268k179 Police 
                      268k185 Suspension and Removal of 

Policemen 
                          268k185(8) k. Conduct of Hearing in 

General. Most Cited Cases  
 

Nothing in Public Safety Officers Procedural Bill 

of Rights Act absolved a city from providing any 

report expressly included in its investigation to the 

officer under investigation merely because the report 
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arose in another agency's investigation or because the 

original document was physically in the possession of 

that outside agency. West's Ann.Cal.Gov.Code § 

3303(g). 
 
[22] Municipal Corporations 268 185(8) 
 
268 Municipal Corporations 
      268V Officers, Agents, and Employees 
            268V(B) Municipal Departments and Officers 

Thereof 
                268k179 Police 
                      268k185 Suspension and Removal of 

Policemen 
                          268k185(8) k. Conduct of Hearing in 

General. Most Cited Cases  
 

Public Safety Officers Procedural Bill of Rights 

Act empowers the investigating agency to deem re-

ports confidential and excepts items so designated 

from the agency's obligation of disclosure to officer 

being investigated, and nothing in the Act limits an 

investigating agency's power to designate reports 

confidential to materials protected by statutory privi-

lege. West's Ann.Cal.Gov.Code § 3303(g). 
 
[23] Mandamus 250 10 
 
250 Mandamus 
      250I Nature and Grounds in General 
            250k10 k. Nature and Existence of Rights to 

Be Protected or Enforced. Most Cited Cases  
 
Mandamus 250 12 
 
250 Mandamus 
      250I Nature and Grounds in General 
            250k12 k. Nature of Acts to Be Commanded. 

Most Cited Cases  
 

Two basic requirements are essential to the is-

suance of a writ of mandamus: (1) a clear, present and 

usually ministerial duty upon the part of the respon-

dent, and (2) a clear, present and beneficial right in the 

petitioner to the performance of that duty. West's 

Ann.Cal.C.C.P. § 1085. 
 
**300 Craig M. Brown, San Jose, Attorney for Plain-

tiff and Appellant. 
 

Joan A. Borger, City Attorney—Sunnyvale, Liebert 

Cassidy Whitmore and Cynthia O'Neill, San Fran-

cisco, Attorneys for Defendants and Respondents. 
 
ELIA, J. 

 *1270 Randall Gilbert, formerly a public safety 

officer with the City of Sunnyvale, **301 was termi-

nated from his employment for cause. He appeals 

from the denial of his petition for a preemptory writ of 

mandate. 
 

His petition alleged denials of procedural due 

process and noncompliance with Government Code 

section 3303, subdivision (g), a provision of the Public 

Safety Officers Procedural Bill of Rights Act 

(Gov.Code, § 3300 et seq.) (―Bill of Rights Act‖ or 

―Act‖).
FN1

 On appeal, appellant Gilbert asserts that his 

termination was based upon respondents' conclusion 

that he was ―on the take‖ and the respondents' con-

stitutional and statutory violations have prevented him 

―from adequately and fairly responding to those alle-

gations and *1271 from disproving them.‖ Addition-

ally, appellant insists that to comport with due process, 

―the ‗legal advisor‘ to the Personnel Board [during the 

appeal process] should not be an attorney hired and 

paid for by the City with a past relationship with the 

City and with future expectation of further employ-

ment by the City.‖ 
 

FN1. All further statutory references are to 

the Government Code unless otherwise 

stated. 
 

We find no merit to his contentions and affirm. 
 
A. Background 

The appellant's alleged conduct that led to the 

disciplinary action against him was discovered in the 

context of a larger investigation into an alleged pros-

titution business. Captain Chuck Eaneff with the 

Sunnyvale Department of Public Safety, stated in his 

declaration: ―In April 2000, the Department of Public 

Safety was contacted by citizen informants about 

illegal activity at a Korean hostess bar in Sunnyvale 

known as the Crystal Palace. An initial investigation 

was commenced. In June 2000 the Department con-

tacted the Federal Bureau of Investigation (FBI). 

Shortly thereafter, the FBI opened an investigation 

and began covert undercover activity.‖ Captain Eaneff 

indicated that the investigation involved the State 

Department of Justice, the United States Attorney, the 
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Internal Revenue Service, the Immigration and Natu-

ralization Service, and the California Alcoholic Be-

verage Control Commission and it extended beyond 

the borders of California. 
 

Eaneff stated that, on July 22, 2002, various 

suspects were arrested and ―[l]ocally, ... the Assistant 

United State[s] Attorney issued criminal complaints 

against 6 defendants....‖ In the course of the foregoing 

investigation, four or more public safety officers, 

including appellant, had been ―observed in activities 

giving rise to concerns of improper conduct.‖ Ac-

cording to Eaneff, ―[o]n October 24, 2002 the Director 

of Public Safety/Chief initiated a Chief's Case (a type 

of internal affairs investigation) with regard to activi-

ties possibly in violation of local rules and regulations 

engaged in by the three officers who remained em-

ployed by the City of Sunnyvale.‖ 
 

Lieutenant Christopher Carrion stated in his 

declaration that he was assigned to conduct the inter-

nal affairs investigation known as Chief's Case 

CR–02–12351. According to the lieutenant, ―[t]he 

investigation contained 16 allegations, 7 involving 

Petitioner Gilbert, 2 involving a second officer and 7 

involving a third officer.‖ 
 

The Sunnyvale Department of Public Safety 

(Department or DPSS) placed appellant Gilbert on 

administrative leave on November 11, 2002. The 

Department's Director, Chief Irwin I. Bakin, issued a 

memo to all personnel, announcing that Gilbert had 

been placed on administrative leave ―related to *1272 

the Korean hostess bar investigation.‖ On November 

11, 2002, appellant received formal notice, which 

informed him that allegations of misconduct had been 

filed with the Department,**302 directed him to 

contact Internal Affairs Investigation Lieutenant Car-

rion to arrange an interview, and advised him that 

failure to comply would result in discipline. Lieute-

nant Carrion personally presented the notice to ap-

pellant. On November 14, 2002, Lieutenant Carrion 

interrogated appellant. 
 

On January 17, 2003, Lieutenant Carrion sub-

mitted an investigation report, the Chief's Case CR 

02–12351 (hereinafter ―Chief's Case‖), to Chief Ba-

kin. On February 6, 2003, appellant received a Notice 

of Intended Discipline, which advised him that Bakin 

intended to recommend to the City Manager that ap-

pellant be terminated effective February 28, 2003. At 

or about that time, appellant also received the Chief's 

Case. 
 

The notice set forth the grounds for dismissal and 

the supporting facts. The focus of the disciplinary 

action was appellant's conduct on March 10 and 11, 

2002 in accessing DMV computer files, obtaining 

confidential information, and releasing confidential 

DMV information over the phone to an unidentified 

female without a legitimate law enforcement purpose. 

The notice also indicated that on October 6, 2000, 

appellant, while on duty, had accepted a meal without 

charge from Crystal Palace owner Roger Li. 
 

The notice indicated that the disciplinary action 

was based upon ―the information contained herein and 

in the documents provided in Chief's Case 

CR02–12351.‖ It informed appellant that copies of 

taped witness interviews and any photographs taken 

during the course of the investigation pertaining to the 

disciplinary action would be made available to him 

upon request. The notice explained the upcoming 

opportunity to respond and the written appeal process. 
 

The Chief's Case stated that the ―source docu-

ments‖ supporting many of the allegations remain 

with the Federal Bureau of Investigation (FBI) and 

that the federal case ―remains open and active.‖ It 

further provided: ―When the Federal case dictates, 

source documents will be released to the Sunnyvale 

Department of Public Safety.‖ It indicated that the 

information contained in the report came from a 

number of individuals within the City and the De-

partment of Justice Records Bureau and ―[m]uch of 

the information was communicated‖ to a named de-

tective by FBI investigators. 
 

The Chief's Case provided background informa-

tion describing the appellant's activities predating the 

alleged misconduct, which it concluded shows that 

―[Officer] Gilbert assisted the owners and operators of 

the Crystal Palace in the prostitution business.‖ Those 

activities identified in the Chief's Case *1273 included 

appellant visiting the Crystal Palace numerous times 

and driving Asian females in his personal vehicle to 

residences of prostitutes, and telephoning massage 

businesses and businesses associated with prostitu-

tion, residences of prostitutes, and the female pro-

prietor of the Crystal Palace. 
 

The Chief's Case indicated the FBI had advised 
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that, on March 7, 2002, FBI surveillance vehicles 

followed the Crystal Palace proprietors' vehicle during 

a trip to the airport to pick up a prostitute but appar-

ently were spotted. The male proprietor of the Crystal 

Palace was seen writing down license plates. 
 

The Chief's Case sustained six allegations of 

misconduct by appellant. Four of the allegations in-

volved appellant accessing DMV files utilizing a 

Sunnyvale Department of Public Safety computer 

terminal while on duty and without legitimate law 

enforcement purpose on March 10, 2002 or March 11, 

2002. According to the investigation report, evidence 

showed that **303 appellant was on duty as desk 

officer during the relevant times on March 10 and 11, 

2002, official inquiries were made as to two license 

plate numbers from a terminal assigned to the De-

partment, the operator identification number used in 

each instance belonged to appellant, one of the license 

plate numbers belonged to a FBI agent's vehicle, and 

the other license plate number was one digit off from 

one of the FBI surveillance vehicles. A fifth allegation 

involved appellant verbally releasing confidential 

DMV information over the phone, while on duty and 

without legitimate law enforcement purpose, to an 

unidentified female on March 10, 2002. The Chief's 

Report stated that ―[Officer] Gilbert received favors 

from the house of prostitution and in exchange un-

lawfully accessed state and federal computer systems, 

running two undercover F.B.I. license plates involved 

in the covert surveillance of the pickup of a prostitute 

at the San Jose airport.‖ 
 

A sixth sustained allegation stated that appellant 

had accepted and consumed a meal, which Crystal 

Palace owner Roger Li provided without charge, while 

appellant was on duty and in full police uniform on 

October 6, 2000. The Chief's Case did not sustain an 

allegation that appellant failed to report violations of 

State and Federal Laws, City Ordinances and De-

partmental Orders by other Department employees. 

The remaining nine allegations involved other offic-

ers. 
 

In response to his request, appellant received 10 

audiotapes consisting of interviews with him, Captain 

Eaneff, Officer Lecy, and Lt. Verbrugge, and the 

March 10, 2002 and March 11, 2002 telephone calls. 

A pretermination hearing was held on February 20, 

2003, and the City Manager terminated appellant 

effective February 28, 2003. Appellant appealed the 

decision to the City's Personnel Board. 
 

 *1274 On June 23, 2003, in response to a June 9, 

2003 letter from appellant's attorney complaining that 

appellant had not received all the relevant investiga-

tory materials, the City Attorney sent a letter to ap-

pellant's attorney identifying additional materials 

being provided to appellant's attorney. Additional 

materials were provided, including, inter alia, several 

crime reports, interview statements, a State Depart-

ment of Justice letter regarding possible CLETS mi-

suse, and a redacted FBI undercover report.
FN2

 The 

City Attorney's letter explained: ―References in 

Chief's Case CR# 02–12351 to actions taken by the 

FBI in the course of the FBI's investigation are not 

materials the Department of Public Safety has or has 

access to, and most information ‗communicated to 

Det. Lt. Tom Piatanesi from the Federal Bureau of 

Investigation case investigators' was communicated 

orally so there are no supporting materials. Similarly, 

when Lt. Verbrugge was invited to view FBI videos it 

was for the purpose of identifying individuals on the 

videos to the FBI. The City did not receive copies of 

those videos. The FBI case is still ongoing and the 

City does not have authority to do anything which 

might compromise that case.‖ 
 

FN2. The Chief's Case defines CLETS: ―The 

California Law Enforcement Telecommuni-

cations System (CLETS) is a high-speed 

message computer network of Local, State 

and Federal databases and systems. It pro-

vides all law enforcement user agencies with 

the capability of obtaining information di-

rectly from State and Federal computerized 

information files.‖ 
 

In a subsequent letter dated July 16, 2003 to ap-

pellant's attorney, the City Attorney disputed that 

there had been a Skelly
FN3

 violation. She maintained 

that appellant Gilbert had not been disciplined on the 

ground he had assisted the owners and **304 opera-

tors of the Crystal Palace in the prostitution business. 

She emphasized that appellant had been ―disciplined 

for inappropriately accessing the CLETS system and 

revealing the results of the searches he ran to a third 

party.‖ 
 

FN3. Skelly v. State Personnel Bd. (1975) 15 

Cal.3d 194, 124 Cal.Rptr. 14, 539 P.2d 774. 
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As of the date of Captain Eaneff's October 2003 

declaration, the federal case was still pending and was 

―still in discovery in conjunction with the criminal 

indictments.‖ 
 

As of the date of appellant's December 2003 

declaration, he had not received certain specified 

documents, including FBI and other source docu-

ments, FBI wiretap materials, and a grand jury tele-

phone matrix. 
 
B. Writ of Mandate 

[1][2] ―In a petition for writ of mandate brought 

pursuant to Code of Civil Procedure section 1085, ... 

the petitioner bears the burden of pleading and proving 

the facts on which the claim for relief is based. 

(*1275Code Civ. Proc., § 1109; Evid.Code, § 500; 

[citations].)‖ (California Correctional Peace Officers 

Assn. v. State Personnel Bd. (1995) 10 Cal.4th 1133, 

1153–1154, 43 Cal.Rptr.2d 693, 899 P.2d 79.) In 

resolving questions of law on appeal from a denial of a 

writ of mandate, an appellate court exercises its in-

dependent judgment. (See County of San Diego v. 

State of California (1997) 15 Cal.4th 68, 109, 61 

Cal.Rptr.2d 134, 931 P.2d 312; Burden v. Snowden 

(1992) 2 Cal.4th 556, 562, 7 Cal.Rptr.2d 531, 828 

P.2d 672.) 
 
C. Procedural Due Process 
 
1. Skelly Rights 
 

Appellant essentially asserts that, as a matter of 

procedural due process, he was entitled to all docu-

ments identified in the Chief's Case prior to his pre-

termination hearing on February 20, 2003, pursuant to 

Skelly v. State Personnel Bd., supra, 15 Cal.3d 194, 

124 Cal.Rptr. 14, 539 P.2d 774. Appellant specifies 

that he was timely denied, among other documents, (1) 

the Department's criminal investigation report (CR 

02–11786), (2) the grand jury subpoena for telephone 

numbers, which lists all contact telephone numbers for 

individuals identified as a result of the FBI investiga-

tion, (3) the FBI general activity report for surveil-

lance between June 26, 2000 and March 7, 2002, and 

(4) Lieutenant Piatanesi's case notes documenting 

communications between federal agencies. These 

items were identified in the Chief's Case as being 

―contained within‖ or ―included within‖ the investi-

gation. He seeks back pay beginning March 1, 2003 

―continuing until such time as he is provided with all 

of the materials giving rise to the disciplinary action, 

and then receives a predisciplinary hearing at which he 

can truly respond to the allegations, or alternatively, 

until such time as Respondents comply with the re-

quirements of the ‗Act‘ and thereafter provide [him] 

with a fair hearing before the Personnel Board.‖ 
 

In Skelly v. State Personnel Bd., supra, 15 Cal.3d 

194, 124 Cal.Rptr. 14, 539 P.2d 774, the California 

Supreme Court determined that ―due process does not 

require the state to provide the [permanent civil ser-

vice] employee with a full trial-type evidentiary 

hearing prior to the initial taking of punitive action.‖ 

(Id. at p. 215, 124 Cal.Rptr. 14, 539 P.2d 774.) The 

court held that ―the provisions of the State Civil Ser-

vice Act, including in particular section 19574, go-

verning the taking of punitive action against a per-

manent civil service employee violate the due process 

clauses of the Fifth and Fourteenth Amendments to the 

United States Constitution and of article I, sections 7 

and 15 of the California Constitution‖ because puni-

tive disciplinary action against an employee cannot 

properly be taken by simple notification. **305(Skelly 

v. State Personnel Bd., supra, 15 Cal.3d at pp. 202, 

215, 124 Cal.Rptr. 14, 539 P.2d 774.) Relying heavily 

upon its understanding of the various opinions in 

Arnett v. Kennedy (1974) 416 U.S. 134, 94 S.Ct. 1633, 

40 L.Ed.2d 15 (plurality opinion with concurring and 

dissenting opinions), which upheld the constitutional-

ity of the statutory procedure for disciplining non-

probationary federal *1276 civil service employees, 

the California high court determined that the mini-

mum procedural due process protections required 

before disciplinary action became effective included 

―notice of the proposed action, the reasons therefor, a 

copy of the charges and materials upon which the 

action is based, and the right to respond, either orally 

or in writing, to the authority initially imposing dis-

cipline.‖ (Skelly v. State Personnel Bd., supra, 15 

Cal.3d at p. 215, 124 Cal.Rptr. 14, 539 P.2d 774, 

italics added.) 
 

In Arnett, the Supreme Court considered the fed-

eral removal procedures, which included a Civil Ser-

vice Commission regulation that provided that ―the 

material on which the notice [of proposed adverse 

action against an employee] is based and which is 

relied on to support the reasons in that notice, in-

cluding statements of witnesses, documents, and in-

vestigative reports or extracts therefrom, shall be 

assembled and made available to the employee for his 
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review.‖ (Arnett v. Kennedy, supra, 416 U.S. at p. 143, 

fn. 9, 94 S.Ct. 1633, italics added.) The plurality view 

that a federal nonprobationary Civil Service employee 

did not have ―an expectancy of job retention‖ that 

required ―procedural protection under the Due Process 

Clause beyond that afforded here by the [applicable 

federal] statute and related agency regulations‖ (id. at 

p. 163, 94 S.Ct. 1633) was later rejected by the Su-

preme Court. (Cleveland Bd. of Educ. v. Loudermill 

(1985) 470 U.S. 532, 541, 105 S.Ct. 1487, 84 L.Ed.2d 

494.) 
 

[3] Subsequent to Skelly, the California Supreme 

Court and the United States Supreme Court have re-

peatedly recognized that due process is a flexible 

concept. (See e.g. Civil Service Assn. v. City and 

County of San Francisco (1978) 22 Cal.3d 552, 561, 

150 Cal.Rptr. 129, 586 P.2d 162; Gilbert v. Homar 

(1997) 520 U.S. 924, 930, 117 S.Ct. 1807, 138 

L.Ed.2d 120.) ―It is by now well established that ‗ 

―due process,‖ unlike some legal rules, is not a tech-

nical conception with a fixed content unrelated to 

time, place and circumstances.‘ Cafeteria & Restau-

rant Workers v. McElroy, 367 U.S. 886, 895, 81 S.Ct. 

1743, 1748, 6 L.Ed.2d 1230 (1961). ‗[D]ue process is 

flexible and calls for such procedural protections as 

the particular situation demands.‘ Morrissey v. 

Brewer, 408 U.S. 471, 481, 92 S.Ct. 2593, 2600, 33 

L.Ed.2d 484 (1972). [The United States Supreme] 

Court has recognized, on many occasions, that where a 

State must act quickly, or where it would be imprac-

tical to provide predeprivation process, postdepriva-

tion process satisfies the requirements of the Due 

Process Clause. See, e.g., United States v. James Da-

niel Good Real Property, 510 U.S. 43, 53, 114 S.Ct. 

492, 500–501, 126 L.Ed.2d 490 (1993); Zinermon v. 

Burch, 494 U.S. 113, 128, 110 S.Ct. 975, 984–985, 

108 L.Ed.2d 100 (1990) (collecting cases); Barry v. 

Barchi, 443 U.S. 55, 64–65, 99 S.Ct. 2642, 

2649–2650, 61 L.Ed.2d 365 (1979); Dixon v. Love, 

431 U.S. 105, 115, 97 S.Ct. 1723, 1729, 52 L.Ed.2d 

172 (1977); North American Cold Storage Co. v. 

Chicago, 211 U.S. 306, 314–320, 29 S.Ct. 101, 

103–106, 53 L.Ed. 195 (1908).‖ *1277(Gilbert v. 

Homar, supra, 520 U.S. at p. 930, 117 S.Ct. 1807 [due 

process clause did not entitle state university em-

ployee to notice and hearing prior to his suspension 

without pay based on his arrest on drug-related 

charges].) 
 

In **306Cleveland Bd. of Educ. v. Loudermill, 

supra, 470 U.S. at page 541, 105 S.Ct. 1487, the 

United States Supreme Court considered an Ohio state 

law that entitled a dismissed public employee to a full 

post-dismissal administrative hearing and judicial 

review. (Id. at p. 545, 105 S.Ct. 1487.) Consequently, 

―[t]he only question [was] what steps were required 

before the termination took effect.‖ (Ibid.) The high 

court concluded that ―all the process that is due is 

provided by a pretermination opportunity to respond, 

coupled with post-termination administrative proce-

dures as provided by the Ohio statute.‖ (Id. at pp. 

547–548, 105 S.Ct. 1487.) The court explained: 

―[T]he pretermination ‗hearing,‘ though necessary, 

need not be elaborate. [The United States Supreme 

Court has] pointed out that ‗[t]he formality and pro-

cedural requisites for the hearing can vary, depending 

upon the importance of the interests involved and the 

nature of the subsequent proceedings.‘ Boddie v. 

Connecticut, 401 U.S., [371] at 378, 91 S.Ct., [780] at 

786 [28 L.Ed.2d 113 (1971)]. See Cafeteria Workers 

v. McElroy, 367 U.S. 886, 894–895, 81 S.Ct. 1743, 

1748, 6 L.Ed.2d 1230 (1961). In general, ‗something 

less' than a full evidentiary hearing is sufficient prior 

to adverse administrative action. Mathews v. Eldridge, 

424 U.S., [319] at 343, 96 S.Ct., [893] at 907 [47 

L.Ed.2d 18 (1976)].‖ (Id. at p. 545, 105 S.Ct. 1487.) 
 

The high court determined that in circumstances 

providing for a full hearing posttermination, the pre-

termination hearing ―should be an initial check against 

mistaken decisions—essentially, a determination of 

whether there are reasonable grounds to believe that 

the charges against the employee are true and support 

the proposed action. See Bell v. Burson, 402 U.S., 

[535] at 540, 91 S.Ct., [1586] at 1590 [29 L.Ed.2d 90 

(1971)].‖ (Cleveland Bd. of Educ. v. Loudermill, su-

pra, 470 U.S. at pp. 545–546, 105 S.Ct. 1487.) ―The 

opportunity to present reasons, either in person or in 

writing, why proposed action should not be taken is a 

fundamental due process requirement. See Friendly, 

‗Some Kind of Hearing,‘ 123 U.Pa.L.Rev. 1267, 1281 

(1975). The tenured public employee is entitled to oral 

or written notice of the charges against him, an ex-

planation of the employer's evidence, and an oppor-

tunity to present his side of the story. [Citations.] To 

require more than this prior to termination would 

intrude to an unwarranted extent on the government's 

interest in quickly removing an unsatisfactory em-

ployee.‖ (Id. at p. 545, 105 S.Ct. 1487, italics added.) 

The court made clear that its holding ―rest [ed] in part 

on the provisions in Ohio law for a full 

post-termination hearing.‖ (Id. at p. 546, 105 S.Ct. 
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1487.) It observed that ―the existence of 

post-termination procedures is relevant to the neces-

sary scope of pretermination procedures.‖ (Id. at p. 

547, fn. 12, 105 S.Ct. 1487.) 
 

Subsequently, in Brock v. Roadway Exp., Inc. 

(1987) 481 U.S. 252, 255, 107 S.Ct. 1740, 95 L.Ed.2d 

239, the United States Supreme Court considered 

*1278 the issue whether the failure of Section 405 of 

the Surface Transportation Assistance Act of 1982, 96 

Stat. 2157, 49 U.S.C.App. § 2305, which protects 

employees in the commercial motor transportation 

industry from retaliatory discharges, ―to provide for an 

evidentiary hearing before temporary reinstatement 

[of a discharged employee] deprives the employer of 

procedural due process under the Fifth Amendment.‖ 

(Id. at p. 255, 107 S.Ct. 1740.) Under the statute, the 

employer was entitled to ―request an evidentiary 

hearing and a final decision from the Secretary [of 

Labor], but this request [did] not operate to stay the 

preliminary order of reinstatement.‖ (Ibid.) 
 

The Supreme Court in Brock held that ―the Sec-

retary's preliminary reinstatement order was uncons-

titutionally imposed in **307 this case because [the 

employer] was not informed of the relevant evidence 

supporting [the employee's] complaint and therefore 

was deprived of an opportunity to prepare a mea-

ningful response.‖ (Id. at p. 268, 107 S.Ct. 1740.) The 

high court explained: ―In Loudermill, the Court con-

sidered the temporary deprivation of a state govern-

ment employee's right not to be discharged without 

cause, indicating that the employee was entitled to 

‗oral or written notice of the charges against him, an 

explanation of the employer's evidence, and an op-

portunity to present his side of the story‘ before the 

temporary discharge took effect, though a full evi-

dentiary hearing including the right to confront and 

cross-examine adverse witnesses could be delayed for 

a reasonable period. 470 U.S., at 546, 105 S.Ct., at 

1495. Similarly, in Arnett v. Kennedy, 416 U.S. 134, 

94 S.Ct. 1633, 40 L.Ed.2d 15 (1974), the Court upheld 

the procedures upon which a Federal Government 

employee had been temporarily discharged, where 

those procedures did not provide for a full evidentiary 

hearing until after the discharge became effective but 

did afford the employee ‗advance written notice of the 

reasons for his proposed discharge and the materials 

on which the notice [was] based,‘ as well as ‗the right 

to respond to the charges both orally and in writing, 

including the submission of affidavits.‘ Id., at 170, 94 

S.Ct., at 1652 (opinion of POWELL, J.). These cases 

reflect that the constitutional requirement of a mea-

ningful opportunity to respond before a temporary 

deprivation may take effect entails, at a minimum, the 

right to be informed not only of the nature of the 

charges but also of the substance of the relevant 

supporting evidence. If the employer is not provided 

this information, the procedures implementing § 405 

contain an unacceptable risk of erroneous decisions.‖ 

(Id. at pp. 264–265, 107 S.Ct. 1740, italics added.) 

The court concluded: ―[M]inimum due process for the 

employer in this context requires notice of the em-

ployee's allegations, notice of the substance of the 

relevant supporting evidence, an opportunity to sub-

mit a written response, and an opportunity to meet 

with the investigator and present *1279 statements 

from rebuttal witnesses. The presentation of the em-

ployer's witnesses need not be formal, and 

cross-examination of the employee's witnesses need 

not be afforded at this stage of the proceedings.‖ (Id. at 

p. 264, 107 S.Ct. 1740, italics added.) 
 

[4] The essence of procedural due process is no-

tice and an opportunity to respond. (Cleveland Bd. of 

Educ. v. Loudermill, supra, 470 U.S. 532, 546, 105 

S.Ct. 1487.) ―The purpose of notice under the Due 

Process Clause is to apprise the affected individual of, 

and permit adequate preparation for, an impending 

‗hearing.‘ ‖ (Memphis Light, Gas and Water Division 

v. Craft (1978) 436 U.S. 1, 14, 98 S.Ct. 1554, 56 

L.Ed.2d 30, fn. omitted.) The content of notice de-

pends on ―appropriate accommodation of the com-

peting interests involved. Cafeteria Workers v. McE-

lroy, supra, 367 U.S. at 895, 81 S.Ct. at 1748; Mor-

rissey v. Brewer, supra, 408 U.S. at 481, 92 S.Ct. at 

2600.‖ (Goss v. Lopez (1975) 419 U.S. 565, 579, 581, 

95 S.Ct. 729, 42 L.Ed.2d 725 [due process requires 

that a student facing temporary suspension be given 

―oral or written notice of the charges against him and, 

if he denies them, an explanation of the evidence the 

authorities have and an opportunity to present his side 

of the story‖].) 
 

[5][6] A determination whether administrative 

procedures ―are constitutionally sufficient requires 

analysis of the governmental and private interests that 

are affected. Arnett v. Kennedy, supra, 416 U.S., at 

167–168, 94 S.Ct., at 1650–1651 (Powell, J., concur-

ring in part); **308Goldberg v. Kelly, supra, 397 

U.S., [254] at 263–266, 90 S.Ct., [1011] at 1018–1020 

[25 L.Ed.2d 287 (1970)]; Cafeteria Workers v. McE-
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lroy, supra, 367 U.S., at 895, 81 S.Ct., at 1748–1749.‖ 

(Mathews v. Eldridge (1976) 424 U.S. 319, 334, 96 

S.Ct. 893, 47 L.Ed.2d 18.) The government has a 

strong interest ― ‗in terminating law enforcement of-

ficers who are of questionable moral character, and in 

doing so in an expeditious, efficient, and financially 

unburdensome manner.‘ (Murden [v. County of Sac-

ramento (1984) 160 Cal.App.3d [302,] 311 [206 

Cal.Rptr. 699]; see Gilbert [v. Homar (1997) 520 U.S. 

[924,] 932–933 [117 S.Ct. at p. 1813, 138 L.Ed.2d at 

p. 126].)‖ (Holmes v. Hallinan (1998) 68 Cal.App.4th 

1523, 1532, 81 Cal.Rptr.2d 174; see Gilbert v. Homar, 

supra, 520 U.S. at p. 932, 117 S.Ct. 1807 [state uni-

versity has an interest in ―preserving public confi-

dence in its police force‖]; see also Cleveland Board 

of Education v. Loudermill, supra, 470 U.S. at pp. 

543, 546, 105 S.Ct. 1487 [government has an interest 

in the expeditious removal of unsatisfactory em-

ployees].) This governmental interest must be consi-

dered in determining what process is due. (See Civil 

Service Assn. v. City and County of San Francisco 

(1978) 22 Cal.3d 552, 556, 150 Cal.Rptr. 129, 586 

P.2d 162; see also Cleveland Bd. of Educ. v. Louder-

mill, supra, 470 U.S. at p. 541, 105 S.Ct. 1487 [―once 

it is determined that the Due Process Clause applies, 

‗the question remains what process is due‘ ‖].) 
 

[7] *1280 We reject appellant's contention that 

the word ―materials‖ as used in Skelly means each and 

every document identified in the Chief's Case was 

required to be produced prior to his pretermination 

hearing in order to satisfy due process. Even the reg-

ulation in Arnett, upon which Skelly relied, allowed for 

―extracts ‖ from witness statements, documents, and 

investigative reports. (Arnett v. Kennedy, supra, 416 

U.S. at p. 143, fn. 9, 94 S.Ct. 1633.) The Chief's Case 

contains verbatim excerpts of his telephone conversa-

tions with an unidentified female in which appellant 

was provided with two license plate numbers, the 

results of internal DMV and DOJ journal searches 

showing inquiries into those vehicle license plate 

numbers from specified terminals using an operation 

number that corresponded with appellant's employee 

number, and excerpts from other relevant documents, 

including transcribed interviews. The Chief's Case 

together with the other materials made available to 

appellant prior to his pretermination hearing ade-

quately provided ―an explanation of the employer's 

evidence‖ (Cleveland Bd. of Educ. v. Loudermill, 

supra, 470 U.S. at p. 546, 105 S.Ct. 1487) and ―notice 

of the substance of the relevant supporting evidence‖ 

(Brock v. Roadway Exp., Inc., supra, 481 U.S. at p. 

264, 107 S.Ct. 1740), sufficient to enable appellant to 

adequately respond at the pretermination stage. Ap-

pellant has failed to show that respondents did not 

substantially comply with the pretermination re-

quirements of Skelly. 
 

[8] Constitutional principles of due process do not 

create general rights of discovery. (See Holmes v. 

Hallinan, supra, 68 Cal.App.4th at p. 1534, 81 

Cal.Rptr.2d 174 [peace officer was not entitled to 

discovery before termination]; see also Mohilef v. 

Janovici (1996) 51 Cal.App.4th 267, 302, 58 

Cal.Rptr.2d 721 [no basic constitutional right to pre-

trial discovery in administrative proceedings]; cf. 

Gray v. Netherland (1996) 518 U.S. 152, 169–170, 

116 S.Ct. 2074, 135 L.Ed.2d 457 [habeas corpus pe-

titioner's notice of evidence claim would require the 

adoption of a new constitutional rule]; Weatherford v. 

Bursey (1977) 429 U.S. 545, 559, 97 S.Ct. 837, 51 

L.Ed.2d 30 [―no general constitutional right to dis-

covery in a criminal case‖].) We disagree with ap-

pellant's suggestion **309 that the mere fact the City 

provided him with additional materials following his 

pretermination hearing proves a Skelly violation. 

―What Skelly requires is unambiguous warning that 

matters have come to a head, coupled with an explicit 

notice to the employee that he or she now has the 

opportunity to engage the issue and present the rea-

sons opposing such a disposition.‖ (Coleman v. Re-

gents of University of California (1979) 93 

Cal.App.3d 521, 525–526, 155 Cal.Rptr. 589.) 
 

[9] Appellant further complains that he ―knows, 

even if the City will not admit it, that even if the al-

leged [mis]conduct [had] occurred, he would not have 

been terminated had it occurred in a different context.‖ 

However, due process does not require the City to 

select, as the basis for its disciplinary action, instances 

of misconduct that might be more difficult to prove or 

that might compromise other governmental investi-

gations or prosecutions when it *1281 has clear-cut 

evidence of misconduct that itself justifies dismissal. 

Appellant did not present evidence that misuse of 

CLETS or DMV records would be an insufficient 

justification for dismissing him. 
 

By statute, California Law Enforcement Tele-

communications System (CLETS) must ―be used 

exclusively‖ for official business. (Gov.Code, § 

15153.) Knowingly accessing and without permission 

making use of any data from a computer system is a 

802
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crime. (Pen.Code, § 502, subd. (c)(2).) The willful, 

unauthorized disclosure of information from any 

DMV record to any person is a crime. (Veh.Code, § 

1808.45.) Apparently, appellant signed employment 

forms indicating that he understood misuse of public 

record and CLETS information made him subject to 

immediate dismissal. 
 

[10] Since this is a writ proceeding, appellant bore 

the burden of pleading and proving that his suspected 

involvement in the Hostess Bar scandal was the real 

reason for the intended disciplinary action, as opposed 

to the Department's stated reasons, and the materials 

received prior to his Skelly hearing were not sufficient 

to provide him an opportunity to meaningfully re-

spond at the pretermination stage. Appellant failed to 

make an adequate showing. 
 

[11] Our decision that the pretermination proce-

dures were constitutionally sufficient partially rests on 

the City's provision of a full and fair post-termination 

hearing since ―certain substantive rights—life, liberty, 

and property—cannot be deprived except pursuant to 

constitutionally adequate procedures.‖ (Cleveland Bd. 

of Educ. v. Loudermill, supra, 470 U.S. at p. 541, 105 

S.Ct. 1487.) ―The minimal due process rights required 

by Skelly prior to discharge are merely anticipatory of 

the full rights which are accorded to the employee 

after discharge.‖ (Kirkpatrick v. Civil Service Com. 

(1978) 77 Cal.App.3d 940, 945, 144 Cal.Rptr. 51.) 

Appellant recognizes that ―[t]his case is not about the 

merits of the City's case for terminating [him]‖ and 

―that case is yet to be litigated and decided in the 

administrative appeal process.‖ Appellant must still be 

afforded a constitutionally adequate post-termination 

evidentiary hearing. (See Cleveland Bd. of Educ. v. 

Loudermill, supra, 470 U.S. at pp. 545–546, 105 S.Ct. 

1487.) 
 
2. Due Process Does Not Disqualify Legal Advisor to 

the City 
[12] Citing Haas v. County of San Bernardino 

(2002) 27 Cal.4th 1017, 119 Cal.Rptr.2d 341, 45 P.3d 

280, appellant asserts that the City's legal advisor, 

Marc Hynes, must be ―recused.‖ Attorney Hynes has 

performed various legal services for the City over the 

years, including serving as interim city attorney in 

1990. 
 

**310 *1282 Haas involved ―a due process 

challenge to the manner in which some counties select 

temporary administrative hearing officers.‖ (Id. at p. 

1020, 119 Cal.Rptr.2d 341, 45 P.3d 280.) The Su-

preme Court determined that the temporary hearing 

officer in that case had an impermissible pecuniary 

interest that required disqualification in that the gov-

ernment unilaterally selected and paid the officer on 

an ad hoc basis and the officer's income from future 

adjudicative work depended entirely on the govern-

ment's goodwill. (Id. at pp. 1024, 1031, 119 

Cal.Rptr.2d 341, 45 P.3d 280.) Appellant maintains 

that the role of legal advisor in this case is analogous 

to the role of the temporary hearing officer in Haas. 
 

This court does not find the analogy apt and is not 

persuaded. Appellant is appealing the disciplinary 

action to the Personnel Board, not to attorney Hynes. 

There has been no showing that attorney Hynes is an 

adjudicator on the merits of the disciplinary action or 

tantamount to one. Insofar as appellant has a concern 

that Hynes might give the Personnel Board legal ad-

vice adverse to his interests at the post-termination 

hearing, it is pure speculation. Hynes's role appears to 

be limited to that of a professional legal advisor, who 

presumably is familiar with applicable law and would 

be seeking to protect the City from civil liability for 

misapplications of the law. 
 
D. Public Safety Officers Procedural Bill of Rights 

Act 
 
1. Section 3303, subdivision (g) 
 

Subdivision (g) of section 3303 mainly concerns 

the recording of an interrogation of a public safety 

officer under investigation by the officer's employing 

public safety department. It also provides: ―The public 

safety officer shall be entitled to a transcribed copy of 

any notes made by a stenographer or to any reports or 

complaints made by investigators or other persons, 

except those which are deemed by the investigating 

agency to be confidential. No notes or reports that are 

deemed to be confidential may be entered in the of-

ficer's personnel file.‖ (Ibid., italics added.) 
 

Appellant contends that that the City failed to 

comply with section 3303, subdivision (g), by ―failing 

to provide him with all of the reports and complaints 

and underlying data giving rise to the ‗Chief's Case‘ 

report after he was subjected to an administrative 

interrogation.‖ Citing San Diego Police Officers Assn. 

v. City of San Diego (2002) 98 Cal.App.4th 779, 120 

803
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Cal.Rptr.2d 609 (hereinafter San Diego ), appellant 

claims to be entitled to ―all the reports, complaints, 

and underlying data concerning the misconduct that 

was the subject of that investigation, including all of 

the reports and documents referred to and discussed in 

that report which were in turn considered and relied 

upon by the Department in taking action against 

[him].‖ 
 

 *1283 Appellant maintains respondents' asser-

tion that the disciplinary action has a narrow focus is 

―belied by the memorandum issued by the Chief‖ that 

indicated he was ―placed on leave as a result of the 

Korean Hostess Bar investigation‖ ―and by the innu-

merable references and allegations in the ‗Chief's 

Case‘ ‖ that indicated he had ―assisted the owners and 

operators of the Korean Hostess Bars in the prostitu-

tion business.‖ In addition, he insists that there is no 

factual basis for accepting the City's confidentiality 

claims and any confidentiality concern regarding 

specific materials could be remedied by redaction. 
 

Respondents seek to distinguish San Diego, as-

serting that it did not consider the issues of disclosing 

criminal investigation records, records of outside 

agencies, or confidential records regarding other of-

ficers. Respondents contend that nothing **311 in the 

Act entitles appellant to ―criminal records compiled 

by any outside agency, including the FBI or Grand 

jury.‖ They assert that the City provided appellant 

with all records to which he was entitled as of July 

2003, a date prior to any administrative appeal hear-

ing, which still had not been held at the time of ap-

pellate briefing. 
 

Section 3303, subdivision (g), is part of the Public 

Safety Officers Procedural Bill of Rights Act. (See § 

3300.) ―Section 3303 prescribes protections that apply 

when a peace officer is interrogated in the course of an 

administrative investigation that might subject the 

officer to punitive action, such as ‗dismissal, demo-

tion, suspension, reduction in salary, written repri-

mand, or transfer for purposes of punishment.‘ (Ibid.) 

Inherent in this protective scheme is a recognition that 

such investigations are a necessary component of 

employment in law enforcement.‖ (Pasadena Police 

Officers Assn. v. City of Pasadena (1990) 51 Cal.3d 

564, 574, 273 Cal.Rptr. 584, 797 P.2d 608 [hereinafter 

Pasadena ].) 
 

―To ensure fair treatment of an officer during an 

internal affairs interrogation, section 3303 requires 

that the employing agency notify the officer to be 

interrogated of the identity of the interrogating offic-

ers (§ 3303, subd. (b)), and of ‗the nature of the in-

vestigation prior to any interrogation‘ (§ 3303, subd. 

(c)). It also prohibits abusive interrogation techniques. 

(§ 3303, subds. (a) [interrogation to be conducted at a 

reasonable hour], (b) [no more than two interrogators], 

(d) [length of the interrogation session not to be un-

reasonable; subject must be allowed to attend to 

physical necessities], and (e) [no abusive language, 

promises or threats].) If the interrogation focuses on 

matters likely to result in punitive action against the 

peace officer, section 3303 allows the officer to de-

signate a representative to be present at the interroga-

tion, provided that the representative is not someone 

subject to the *1284 same investigation. (§ 3303, 

subd. (h) [now subd. (i) ].) If criminal charges are 

contemplated, section 3303 requires immediate ad-

visement of the so-called Miranda rights. (§ 3303, 

subd. (g) [now subd. (h) ]; Lybarger v. City of Los 

Angeles, supra, 40 Cal.3d 822, 829 [221 Cal.Rptr. 

529, 710 P.2d 329].)‖ (Pasadena, supra, 51 Cal.3d at 

p. 574, 273 Cal.Rptr. 584, 797 P.2d 608, fn. omitted.) 
 

In San Diego, supra, 98 Cal.App.4th 779, 120 

Cal.Rptr.2d 609, an appellate court construed the 

terms ―reports‖ and ―complaints‖ in section 3303, 

subdivision (g), to include investigators' raw notes and 

tape-recorded interviews of witnesses. (Id. at pp. 

782–785, 120 Cal.Rptr.2d 609.) That court framed the 

issue as ―whether the Legislature intended that an 

officer have access only to the final written report of 

the investigating officer and to written complaints by 

third persons, or whether it also intended to allow an 

officer to have access to the underlying data on which 

the final report is based.‖ (Id. at p. 783, 120 

Cal.Rptr.2d 609.) 
 

Despite the fact that section 3303 concerns only 

the interrogation of an officer under investigation, the 

appellate court in San Diego focused on the ability of 

officers to respond to administrative charges of mis-

conduct. Noting that a public safety officer is entitled 

to an administrative appeal from punitive action under 

the Bill of Rights Act (§ 3304, subd. (b)), the court 

reasoned: ―If City is correct that an accused officer is 

entitled to only the written complaints filed by third 

persons and the final written report prepared by in-

vestigators, but not to the underlying materials that 

might tend to show the complaints or reports were 
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inaccurate, incomplete, or subject to impeachment for 

bias, the officer's ability to establish a defense at the 

administrative hearing could be hampered and the 

rights protected by the Act undermined.‖**312 (San 

Diego, supra, 98 Cal.App.4th at p. 784, 120 

Cal.Rptr.2d 609.) 
 

The appellate court found support for its analysis 

in the Supreme Court's Pasadena decision, stating: 

―The Pasadena court also recognized that ‗[s]ome of 

the rights that the Act affords peace officers resemble 

those available in a criminal investigation,‘ and con-

cluded that because the Act appeared to borrow from 

the criminal law procedural rules, the criminal law 

approach to the timing of discovery (which gives no 

right to discovery until after the charges have been 

filed) was a persuasive reason for concluding that an 

accused officer was not entitled to discovery until after 

he or she was interrogated. (Pasadena, supra, 51 

Cal.3d at pp. 578–579, 273 Cal.Rptr. 584, 797 P.2d 

608.)‖ (San Diego, supra, 98 Cal.App.4th at p. 784, 

120 Cal.Rptr.2d 609, fn. omitted.) The San Diego 

appellate court proceeded to observe: ―A criminal 

defendant would be entitled to raw notes or 

tape-recorded statements of witnesses preserved by 

the police. (See generally Thompson v. Superior Court 

(1997) 53 Cal.App.4th 480, 484–487 [61 Cal.Rptr.2d 

785] [raw notes can constitute ‗ ―reports of the state-

ments‖ of *1285 witnesses' disclosable under 

Pen.Code, §§ 1054.1, subd. (f) and 1054.3, subd. (a) ]; 

In re Gary G. (1981) 115 Cal.App.3d 629, 639–642 

[171 Cal.Rptr. 531] [no duty to preserve notes but 

investigators' raw notes should be turned over if in 

existence when discovery order entered].)‖ (San Di-

ego, supra, 98 Cal.App.4th at pp. 784–785, 120 

Cal.Rptr.2d 609.) The appellate court then concluded 

that ―[b]ecause the Act provides an officer with pro-

tections similar to those provided criminal defendants 

by criminal law procedural and discovery rules,‖ an 

officer was entitled to ―protections similar to those 

enjoyed by criminal defendants, including the rights to 

raw notes and tape-recorded statements of witnesses 

preserved by City‖ under section 3303, subdivision 

(g). (Id. at p. 785, 120 Cal.Rptr.2d 609.) 
 

We respectfully disagree with the conclusions 

reached in San Diego. Pasadena, supra, 51 Cal.3d at 

pages 568–569, 273 Cal.Rptr. 584, 797 P.2d 608, 

considered only the ―narrow issue‖ ―whether [former] 

subdivision (f) [now (g) ] manifests a legislative intent 

to grant preinterrogation discovery rights to a peace 

officer who is the subject of an internal affairs inves-

tigation.‖ The Supreme Court held that ―the Legisla-

ture intended subdivision (f) to require law enforce-

ment agencies to disclose reports and complaints to an 

officer under an internal affairs investigation only 

after the officer's interrogation.‖ (Id. at p. 579, 273 

Cal.Rptr. 584, 797 P.2d 608.) 
 

[13][14][15] The appellate court in San Diego 

extrapolated from the Supreme Court's reasoning in 

Pasadena to infer a Legislative intent to provide broad 

criminal-discovery-like rights to officers under inves-

tigation, which is not apparent from the language of 

section 3303. ―Under well-established rules of statu-

tory construction, we must ascertain the intent of the 

drafters so as to effectuate the purpose of the law. 

[Citation.] Because the statutory language is generally 

the most reliable indicator of legislative intent, we first 

examine the words themselves, giving them their 

usual and ordinary meaning and construing them in 

context. [Citation.] When statutory language is clear 

and unambiguous, ‗ ―there is no need for construction 

and courts should not indulge in it.‖ ‘ [Citation.]‖ 

(Esberg v. Union Oil Co. (2002) 28 Cal.4th 262, 268, 

121 Cal.Rptr.2d 203, 47 P.3d 1069.) 
 

[16] In addition, the rule of statutory construction 

that requires courts to construe statutes to avoid con-

stitutional infirmities does not come into play unless 

there is an ambiguity that raises serious constitution-

al**313 questions. (See People v. Anderson (1987) 43 

Cal.3d 1104, 1146, 240 Cal.Rptr. 585, 742 P.2d 1306.) 

The fact that due process may require sufficient notice 

of the facts to enable an officer to meaningfully defend 

himself or herself if the officer is administratively 

charged does not require expansive judicial construc-

tion of the phrase ―any reports or complaints made by 

investigators or other persons‖ at the earlier investi-

gation stage. 
 

 *1286 In the context of an investigation, a ―re-

port‖ would be generally defined as a detailed account 

or statement (Merriam–Websters Collegiate Dictio-

nary (10th ed.2001) p. 990) and a ―complaint‖ would 

be generally defined as ―a formal allegation against a 

party‖ (id. at p. 234). Both ―report‖ and ―complaint‖ 

suggest a more formal presentation than the raw or 

original source materials from which a report may be 

drawn. This construction is consistent with the objec-

tives of the Bill of Rights Act. 
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[17] ―The purpose of the Act is ‗to maintain stable 

employer-employee relations and thereby assure ef-

fective law enforcement.‘ (Lybarger v. City of Los 

Angeles (1985) 40 Cal.3d 822, 826 [221 Cal.Rptr. 529, 

710 P.2d 329]; § 3301.) The Act requires that law 

enforcement agencies throughout the state afford 

minimum procedural rights to their peace officer em-

ployees. (§ 3300 et seq.; Baggett v. Gates (1982) 32 

Cal.3d 128, 135 [185 Cal.Rptr. 232, 649 P.2d 874]; 

White v. County of Sacramento (1982) 31 Cal.3d 676, 

679 [183 Cal.Rptr. 520, 646 P.2d 191].)‖ (Pasadena, 

supra, 51 Cal.3d at p. 572, 273 Cal.Rptr. 584, 797 

P.2d 608, fn. omitted.) ―Although notions of funda-

mental fairness for police officers underlie the Act, a 

number of its provisions also reflect the Legislature's 

recognition of the necessity for internal affairs inves-

tigations to maintain the efficiency and integrity of the 

police force serving the community.‖ (Ibid.) 
 

―Protection of peace officers from abusive or ar-

bitrary treatment in their employment is the essence of 

the Act.‖ (Pasadena, supra, 51 Cal.3d at p. 577, 273 

Cal.Rptr. 584, 797 P.2d 608.) In Pasadena, the 

touchstone of the Supreme Court's analysis was 

―fundamental fairness.‖ (Id. at p. 578, 273 Cal.Rptr. 

584, 797 P.2d 608.) The court stated: ―Because en-

titlement to preinterrogation discovery is neither 

apparent from the language of subdivision (f) nor 

fundamental to the fairness of an internal affairs in-

vestigation, and because such mandatory discovery 

might jeopardize public confidence in the efficiency 

and integrity of its police force, we decline to engraft 

such a right onto the Act.‖ (Id. at p. 579, 273 Cal.Rptr. 

584, 797 P.2d 608.) It explained: ―Unlike other pro-

tections set forth in the Act, a right to preinterrogation 

discovery is not essential to the fundamental fairness 

of an internal affairs investigation. Indeed, the right to 

discovery before interrogation and before charges 

have been filed ... is without precedent.‖ (Id. at p. 578, 

273 Cal.Rptr. 584, 797 P.2d 608.) 
 

[18][19] The main purpose of section 3303 is to 

govern the conduct of an interrogation of an officer 

who is under investigation, thereby preventing ab-

usive tactics. The only ―notes‖ to which such officer is 

expressly entitled under section 3303, subdivision (g), 

are the ―notes made by a stenographer,‖ who was 

implicitly present at the officer's interrogation. Fair 

treatment of such officer does not require that all the 

material amassed in the course of the investigation, 

such as raw notes, written communications, records 

obtained, *1287 and interviews conducted, be pro-

vided to the officer following the officer's interroga-

tion. Nothing in the Act's language or legislative his-

tory reveals a Legislative intent to provide an officer 

who is the subject**314 of an administrative internal 

affairs investigation with broad statutory discovery 

rights similar to those held by criminal defendants. As 

the Supreme Court observed in Pasadena, 

―[s]ubdivision (f) [now (g) ] defines only disclosure 

requirements incident to an investigation; it does not 

address an officer's entitlement to discovery in the 

event he or she is administratively charged with 

misconduct.‖ (Pasadena, supra, 51 Cal.3d at p. 575, 

273 Cal.Rptr. 584, 797 P.2d 608, italics in original.) 
 

[20] The express language of section 3303, sub-

division (g), however, does encompass reports made 

by persons other than agency's investigators. Conse-

quently, we cannot agree that the mere fact that a 

report originated from a criminal investigation, either 

by the employing public safety department or an out-

side agency, necessarily excuses the department from 

making such report available where it has been ex-

pressly made part of the department's internal affairs 

investigation of an officer. While respondents cor-

rectly point out that section 3303 does not apply ―to an 

investigation concerned solely and directly with al-

leged criminal activities‖ (§ 3303, subd. (i), italics 

added), the Department's investigation at issue here 

was an internal affairs investigation, not exclusively a 

criminal investigation, and, therefore, the investiga-

tion was subject to section 3303, subdivision (g). 
 

[21] Respondents also maintain that appellant 

Gilbert is not entitled to records of other agencies' 

investigations because the Department ―had little or 

no involvement in those outside agency investiga-

tions‖ and it ―does not possess those records‖ or ―have 

any right to them.‖ Again, nothing in section 3303, or 

the cases relied on by respondents, absolves a de-

partment from providing any report expressly in-

cluded in its investigation merely because the report 

arose in another agency's investigation or because the 

original document is physically in the possession of 

that outside agency. Those cases merely indicate that 

section 3303 is inapplicable when the interrogator is 

not the officer's ―commanding officer, or any other 

member of the employing public safety department‖ 

(§ 3303) or when the officer is the subject of an in-

dependent investigation or interview by an outside 

agency. 
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In Seligsohn v. Day (2004) 121 Cal.App.4th 518, 

520–521, 16 Cal.Rptr.3d 909, complaints against two 

police officers employed by a community college 

were filed with the college's Office of Affirmative 

Action. The appellate court determined that no pro-

duction of materials pursuant to section 3303, subdi-

vision (g), was required where the interrogation of 

police officers was not ―undertaken by the com-

manding officer, or any member of the *1288 em-

ploying public safety department‖ but rather by an 

associate dean of the college who coordinated the 

college's Office of Affirmative Action and a private 

investigator employed by the associate dean. (Id. at 

pp. 521, 524, 16 Cal.Rptr.3d 909.) However, the court 

concluded that section 3305, entitling a public safety 

officer to read any adverse comment entered in his 

personal file, applied to the complaints against the 

officers, copies of which were sent to the officers' 

superior. (Id. at pp. 521, 531, 16 Cal.Rptr.3d 909.) 
 

In Alhambra Police Officers Ass'n v. City of Al-

hambra Police Dept. (2003) 113 Cal.App.4th 1413, 

1417, 7 Cal.Rptr.3d 432, for example, the Los Angeles 

County Sheriff's Department conducted an indepen-

dent criminal investigation of Officer Marquez, who 

was employed by the Alhambra Police Department, 

and, in the course of that criminal investigation, the 

Sheriff's Department interviewed another Alhambra 

officer, Officer Torrance. The appellate court deter-

mined that the Act **315 had no application to the 

interview of Officer Torrance because the Sheriff's 

Department was an outside agency and was not acting 

in concert with, or as an agent of, the police depart-

ment. (Id. at pp. 1421–1422, 7 Cal.Rptr.3d 432.) 
 

In California Correctional Peace Officers Assn. 

v. State of California (2000) 82 Cal.App.4th 294, 98 

Cal.Rptr.2d 302, the reviewing court found that the 

State Department of Justice (DOJ) had acted in con-

cert with the California Department of Corrections 

(CDC) when the DOJ investigated alleged misconduct 

by state correctional officers and interrogated them 
FN4

 

and, consequently, the protections of section 3303, 

subdivision (g), applied even though the DOJ was not 

their employer. (Id. at p. 307, 98 Cal.Rptr.2d 302.) 

Even in that case, the court recognized that ―[s]ection 

3309.5 authorizes injunctive relief only as to the em-

ploying public safety department, which is the CDC‖ 

and to the extent the injunction issued by the lower 

court included the DOJ, an outside agency, it was 

unauthorized by section 3309.5. (Id. at p. 312, 98 

Cal.Rptr.2d 302.) 
 

FN4. The evidence in California Correc-

tional Peace Officers Assn. v. State of Cali-

fornia, supra, 82 Cal.App.4th 294, 98 

Cal.Rptr.2d 302, established that the CDC 

requested the assistance of the DOJ to inves-

tigate the alleged wrongdoing and the agen-

cies were in effect conducting a joint inves-

tigation. (Id. at pp. 299, 307, 98 Cal.Rptr.2d 

302.) The reviewing court reasoned: ―The 

CDC did not merely order the correctional 

officers to cooperate with the DOJ investi-

gation, but delivered interviewees to DOJ 

investigators, and threatened them with arrest 

and/or discipline if they asserted their rights 

during interrogation by DOJ agents. Until 

they had given statements, correctional of-

ficers were prevented from leaving prison 

grounds by their employer. Hallway exits 

and interrogation rooms were guarded by the 

CDC. The interviews took place during work 

hours or immediately thereafter, on work 

premises. Upon being told by DOJ interro-

gators that an officer was not providing sa-

tisfactory responses during the interrogation, 

CDC employees threatened the officers with 

criminal and disciplinary sanctions. Under 

these circumstances, the CDC and the DOJ 

must be considered to have been acting in 

concert.‖ (Id. at p. 307, 98 Cal.Rptr.2d 302.) 

The appellate court acknowledged that if ―the 

DOJ conducted a substantially independent 

investigation, the provisions of section 3303 

would have been inapplicable.‖ (Id. at p. 312, 

98 Cal.Rptr.2d 302, fn. omitted.) 
 

 *1289 Appellant Gilbert has not sought relief 

against the FBI or any other outside agency. The De-

partment is plainly subject to the disclosure require-

ments of section 3303 since it interrogated appellant in 

the course of its internal affairs investigation. 
 

We find respondents' lack of possession argument 

somewhat perplexing since the documents sought by 

appellant were incorporated into the Chief's Case. The 

reasonable inference from reading the Chief's Case is 

that the Department had access to the reports incor-

porated into its investigation. Under section 3303, 

subdivision (g), the Department was generally re-
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quired to provide any report by any person following 

appellant's interrogation. Logically, any report or 

complaint included in a department's internal affairs 

investigation of its officer is covered by section 3303, 

subdivision (g), if the department has possession or 

control of the document or reasonable access to it. (Cf. 

In re Littlefield (1993) 5 Cal.4th 122, 135, 19 

Cal.Rptr.2d 248, 851 P.2d 42 [prosecution's duty to 

disclose].) Presumably, an accurate copy would suf-

fice. The only statutory exception to the disclosure 

requirement in section 3303, subdivision (g), is for 

items ―deemed by the investigating agency to be con-

fidential.‖ 
 

Interestingly, respondents have not expressly 

claimed that any document sought by appellant was 

acquired in confidence from an outside agency. In-

stead, they assert on appeal that appellant is not en-

titled**316 to the confidential personnel records of 

other officers, citing Penal Code sections 832.7 and 

832.8 and San Diego Police Officers Assn. v. City of 

San Diego Civil Service Com. (2002) 104 Cal.App.4th 

275, 128 Cal.Rptr.2d 248. 
 

Penal Code section 832.7 provides in pertinent 

part: ―Peace officer or custodial officer personnel 

records and records maintained by any state or local 

agency pursuant to Section 832.5, or information 

obtained from these records, are confidential and shall 

not be disclosed in any criminal or civil proceeding 

except by discovery pursuant to Sections 1043 and 

1046 of the Evidence Code.‖ 
FN5

 Penal Code section 

832.8 defines ―personnel records,‖ as used in Penal 

Code section 832.7, to mean ―any file maintained 

under that individual's name by his or her employing 

agency‖ and containing records *1290 relating to 

specified matters, including employee discipline, 

―[c]omplaints, or investigations of complaints, con-

cerning an event or transaction in which he or she 

participated, or which he or she perceived, and per-

taining to the manner in which he or she performed his 

or her duties,‖ and ―[a]ny other information the dis-

closure of which would constitute an unwarranted 

invasion of personal privacy.‖ (Pen.Code, § 832.8, 

subds.(d), (e), and (f).) 
 

FN5. Penal Code section 832.5 states in part: 

―Complaints and any reports or findings re-

lating to these complaints shall be retained 

for a period of at least five years. All com-

plaints retained pursuant to this subdivision 

may be maintained either in the peace or 

custodial officer's general personnel file or in 

a separate file designated by the department 

or agency as provided by department or 

agency policy, in accordance with all appli-

cable requirements of law.‖ ―Both the indi-

vidual officer [whose records are involved] 

and the law enforcement agency are entitled 

to claim the confidential personnel records 

privilege of Penal Code section 832.7.‖ 

(Abatti v. Superior Court (2003) 112 

Cal.App.4th 39, 57, 4 Cal.Rptr.3d 767.) 
 

In San Diego Police Officers Assn. v. City of San 

Diego Civil Service Com., supra, 104 Cal.App.4th at 

page 287, 128 Cal.Rptr.2d 248, the appellate court, 

after extensive analysis, held that ―section 832.7 pro-

vides that peace officer personnel records, as defined 

in section 832.8, are confidential.‖ It disagreed with 

Bradshaw v. City of Los Angeles (1990) 221 

Cal.App.3d 908, 270 Cal.Rptr. 711, which had held 

that Penal Code section 832.7 only limits disclosure in 

civil and criminal proceedings (id. at pp. 916, 919, 270 

Cal.Rptr. 711), and concluded that Penal Code section 

832.7 recognizes the confidentiality of peace officer 

personnel records regardless of the context in which 

the records are sought. (San Diego Police Officers 

Assn. v. City of San Diego Civil Service Com., supra, 

104 Cal.App.4th at pp. 284–285, 128 Cal.Rptr.2d 

248.) 
 

[22] While we find the reasoning of San Diego 

Police Officers Assn. v. City of San Diego Civil Ser-

vice Com. sound, we have no way to evaluate the 

documents sought by appellant since they are not part 

of the record before us. More significantly, section 

3303, subdivision (g), empowers the investigating 

agency to deem reports confidential and excepts items 

so designated from the agency's disclosure obligation. 

Nothing in the section limits an investigating agency's 

power to designate reports confidential to materials 

protected by statutory privilege. Logically, an inves-

tigating agency exercising its power under section 

3303, subdivision (g), could choose to deem portions 

of a report confidential, which in effect is what the 

Department impliedly did in this case by providing 

only limited disclosures in the Chief's Case. In re-

sponse to the writ petition, the City of Sunnyvale 

asserted that ―the peripheral documents and materials 

to which [Gilbert] **317 claims he has been denied 

access are covered by the exception for confidential 
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materials.‖ 
 

Under section 3303, subdivision (g), the reper-

cussion of deeming an item confidential is that it may 

not be entered in the officer's personnel file. The im-

plication is that the employing department may not 

make adverse personnel decisions concerning the 

officer based on reports, or the portions thereof, 

deemed confidential and not made available to the 

officer. Section 3305 provides: ―No public safety 

officer shall have any comment adverse to his interest 

entered in his personnel file, or any other file used for 

any *1291 personnel purposes by his employer, 

without the public safety officer having first read and 

signed the instrument containing the adverse comment 

indicating he is aware of such comment, except that 

such entry may be made if after reading such instru-

ment the public safety officer refuses to sign it.‖ Sec-

tion 3306 establishes a public safety officer's right to 

file a written response to any adverse comment en-

tered in his personnel file. Section 3306.5 generally 

requires an employer, upon request, to permit an of-

ficer to inspect personnel files used to make personnel 

determinations concerning that officer, including 

termination or other disciplinary action. 
 

It is unreasonable to suppose that the Legislature 

intended section 3303, subdivision (g), to afford an 

officer under investigation far-reaching disclosure 

rights, akin to the statutory discovery rights in crimi-

nal prosecutions, following an administrative inter-

rogation of the officer when the Act does not expressly 

so provide but rather gives the investigating agency 

power to deem reports confidential, excludes such 

confidential items from the duty to disclose, and pro-

vides no mechanism for challenging such designation. 

The more reasonable interpretation, in light of the 

other features of section 3303 and other provisions of 

the Bill of Rights Act, is that the minimal rights of 

disclosure included in subdivision (g) were intended 

to prevent grossly abusive interrogation tactics and 

protect an officer's personnel file. 
 

[23] Although appellant Gilbert complains that 

―[t]he City never asserted such a [confidentiality] 

justification for withholding information from Gilbert 

until after he filed his writ petition,‖ appellant has not 

carried his burden of pleading and proving that the 

Department had a present duty under section 3303, 

subdivision (g), to disclose the additional materials he 

seeks in this proceeding (see California Correctional 

Peace Officers Assn. v. State Personnel Bd., supra, 10 

Cal.4th at pp 1153–1154, 43 Cal.Rptr.2d 693, 899 

P.2d 79) since, as we have indicated, the right to deem 

reports confidential under section 3303, subdivision 

(g), rests with the officer's employing department. 

―Two basic requirements are essential to the issuance 

of the writ: (1) A clear, present and usually ministerial 

duty upon the part of the respondent [citations]; and 

(2) a clear, present and beneficial right in the petitioner 

to the performance of that duty [citation].‖ (People ex 

rel. Younger v. County of El Dorado (1971) 5 Cal.3d 

480, 491, 96 Cal.Rptr. 553, 487 P.2d 1193.) 
 

While appellant Gilbert has not established en-

titlement to mandamus relief to force disclosure under 

section 3303, subdivision (g), our conclusions re-

garding the scope of section 3303 in no way affects or 

limits his rights of *1292 due process in the adminis-

trative appeal process challenging his termination. 

(See Cleveland Bd. of Educ. v. Loudermill, supra, 470 

U.S. at p. 541, 105 S.Ct. 1487.) 
 
2. Other Remedies under the Bill of Rights Act 

Appellant maintains that he is entitled to addi-

tional statutory remedies under the **318 Act because 

respondents failed to provide him with all the data and 

materials underlying the Chief's Case following his 

interrogation, ―insisting that he participate in a Per-

sonnel Board hearing without having received those 

materials,‖ and, thereby, depriving him of a mea-

ningful administrative appeal. Specifically, he seeks 

an award of backpay commencing March 1, 2003 and 

continuing until respondents comply with the Act, 

attorney fees, civil penalties, and an order prohibiting 

the Department from taking punitive action against 

him. 
 

Section 3309.5, subdivision (d), provides in part: 

―In any case where the superior court finds that a 

public safety department has violated any of the pro-

visions of this chapter, the court shall render appro-

priate injunctive or other extraordinary relief to re-

medy the violation and to prevent future violations of 

a like or similar nature, including, but not limited to, 

the granting of a temporary restraining order, prelim-

inary, or permanent injunction prohibiting the public 

safety department from taking any punitive action 

against the public safety officer.‖ Assuming backpay 

in certain circumstances would be appropriate relief 

under section 3309.5 (Henneberque v. City of Culver 

City (1985) 172 Cal.App.3d 837, 842, 844, 218 
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Cal.Rptr. 704 [backpay authorized]; see Williams v. 

City of Los Angeles (1988) 47 Cal.3d 195, 203–204, 

252 Cal.Rptr. 817, 763 P.2d 480 [―a trial court has 

broad discretion in fashioning a remedy for a violation 

of the act,‖ ―no basis for a complete ban on exclusion 

of evidence as a remedy‖] ), we cannot conclude the 

superior court acted improperly in denying a backpay 

remedy in this case. As discussed above, appellant has 

not established that, under section 3303, subdivision 

(g), he is entitled to any remaining document to which 

he has been denied access. 
 

As to the documents provided by the City Attor-

ney in June 2003 and itemized in her letter of June 23, 

2003, appellant has not shown that each constituted a 

―report‖ or ―complaint‖ under section 3303, subdivi-

sion (g), as this court has interpreted those terms. 

Appellant's employee statement forms, for example, 

do not appear to be reports or complaints. In addition, 

appellant has not presented evidence establishing that 

Department provided untimely access to any report or 

complaint ultimately provided in June 2003. For 

*1293 example, the Chief's Case indicated that the 

Department's criminal investigation was still active. 

Consequently, at the time the Chief's Case issued, the 

criminal investigation report (CR 02–11786) was still 

impliedly confidential. 
 

Appellant received the Chief's Case, an extremely 

comprehensive report that identified the source mate-

rials in detail and included excerpts of telephone 

conversations and transcribed statements, and 10 au-

diotapes following his interrogation. The record does 

not show that appellant's former attorneys, who 

represented him at the Skelly hearing on February 20, 

2003, requested, but were denied, access to any non-

confidential document identified in the Chief's Case. 

While section 3303, subdivision (g), entitled appellant 

access to all nonconfidential reports and complaints, 

the appellate record indicates that appellant did not 

seek disclosure of additional materials until after the 

Skelly hearing. The appellate record reflects that ap-

pellant's current attorney requested additional mate-

rials from the Sunnyvale City Attorney in a June 9, 

2003 letter and received certain materials, including 

the crime investigation report (CR 02–11786) and a 

redacted FBI undercover report, that month. 
 

Section 3303, subdivision (g), does not specify 

any time frame for disclosure and, as mentioned 

above, the California Supreme Court has determined 

no disclosure is required before interrogation. 

**319(Pasadena, supra, 51 Cal.3d at p. 579, 273 

Cal.Rptr. 584, 797 P.2d 608.) Consequently, a rea-

sonable, post-interrogation time frame is implied. (See 

Dougery v. Bettencourt (1931) 214 Cal. 455, 465, 6 

P.2d 499; cf. In re Steele (2004) 32 Cal.4th 682, 692, 

fn. 2, 10 Cal.Rptr.3d 536, 85 P.3d 444.) Where a de-

partment does not provide disclosure upon informal 

request, an interrogated officer may seek court en-

forcement of the disclosure required by section 3303, 

subdivision (g), pursuant to section 3309.5. Upon an 

adequate showing of entitlement, the court is not ob-

ligated to provide any specific remedy and it might, 

for example, conclude the appropriate relief is imme-

diate disclosure. In this case, the trial court could 

reasonably conclude that appellant failed to establish 

that qualifying materials were not provided within a 

reasonable time upon informal request and appellant is 

not statutorily entitled to any further disclosures at 

present. 
 

Finally, the parties indicate that an administrative 

appeal hearing had not been held as of the filing of the 

appellate briefs. It is entirely premature to evaluate the 

adequacy of any administrative appeal process.
FN6 

 
FN6. ―An administrative appeal instituted by 

a public safety officer under this chapter shall 

be conducted in conformance with rules and 

procedures adopted by the local public 

agency.‖ (§ 3304.5.) 
 

In sum, the record does not support an award of 

backpay or other requested remedies at this time. 
 
 *1294 E. Disposition 

The February 25, 2005 order of the court denying 

the petition for writ of mandate is affirmed. Appellant 

shall bear costs on appeal. 
 
WE CONCUR: RUSHING, P.J., and PREMO, J. 
 
Cal.App. 6 Dist.,2005. 
Gilbert v. City of Sunnyvale 
130 Cal.App.4th 1264, 31 Cal.Rptr.3d 297, 05 Cal. 

Daily Op. Serv. 5998, 2005 Daily Journal D.A.R. 
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JOHN R. JOHNSTON, Plaintiff and Appellant, 

v. 
SONOMA COUNTY AGRICULTURAL PRE-

SERVATION AND OPEN SPACE DISTRICT et al., 

Defendants and Respondents; CITY OF SANTA 

ROSA et al., Real Parties in Interest and Respondents. 
 

No. A097121. 
 
Court of Appeal, First District, Division 1, California. 

July 31, 2002. 
 

SUMMARY 
A landowner filed a petition for a writ of mandate 

against a county agricultural preservation and open 

space district. Plaintiff alleged that defendant's ap-

proval of the conveyance of a utility easement to a city 

for a water reclamation pipeline through a mountain 

sanctuary that was subject to a conservation easement 

violated Pub. Resources Code, § 5540, which requires 

voter or legislative approval of transfers of real prop-

erty that is preserved for open space. The city had 

reached negotiated settlements or pursued eminent 

domain actions against over 100 private landowners 

along the pipeline's 40-mile route. The city also 

communicated its intention to exercise its power of 

eminent domain against defendant district, if neces-

sary. The trial court denied plaintiff's petition, finding 

that Pub. Resources Code, § 5540, did not apply to the 

disputed easement conveyance. (Superior Court of 

Sonoma County, No. 227130, Lawrence G. Antolini, 

Judge.) 
 

The Court of Appeal affirmed. The court held that 

Pub. Resources Code, § 5540, applies only to volun-

tary transfers of land dedicated as open space, and that 

it did not apply to this involuntary transfer, which was 

directly caused by a credible and imminent threat of 

the city's exercise of its eminent domain power. Under 

the law of eminent domain (Code Civ. Proc., § 

1230.010 et seq.), defendant had the right to negotiate 

a resolution, and properly did so, as it obtained more 

valuable concessions from the city than it would have 

obtained from a condemnation judgment at trial. 

(Opinion by Marchiano, P. J., with Stein and Margu-

lies, JJ., concurring.) 

 
HEADNOTES 

Classified to California Digest of Official Reports 
(1a, 1b, 1c, 1d) Pollution and Conservation Laws § 

11-- Conservation--Open Space--Voter Approval 

Required for Conveyance--Application to Con-

veyance in Response to Threat of Condemnation 

Proceeding. 
The trial court did not err in denying a petition for 

a writ of mandate filed against a county agricultural 

preservation and open space district by a landowner, 

who alleged that defendant's approval of the con-

veyance of a utility easement to a city for a water 

reclamation pipeline through a mountain sanctuary 

that was subject to a conservation easement violated 

Pub. Resources Code, § 5540, which requires voter or 

legislative approval of transfers of real property that is 

preserved for open space. The city had reached nego-

tiated settlements or pursued eminent domain actions 

against over 100 private landowners along the pipe-

line's 40-mile route. The city also communicated its 

intention to exercise its power of eminent domain 

against defendant, if necessary. Pub. Resources Code, 

§ 5540, applies only to voluntary transfers of land 

dedicated as open space, and the requirements of this 

statute did not apply to this involuntary transfer, which 

was directly caused by a credible and imminent threat 

of the city's exercise of its eminent domain power. The 

Legislature intended that the open space conveyance 

statutes (Pub. Resources Code, § 5540 et seq.) apply to 

voluntary transfers of open space, and that the eminent 

domain statutes (Code Civ. Proc., § 1230.010 et seq.) 

apply to involuntary transfers of open space. The law 

of eminent domain was triggered when the city ex-

pressed unequivocally its intent to condemn if nego-

tiations proved fruitless. Under the law of eminent 

domain, defendant had the right to negotiate a resolu-

tion, and properly did so, as it obtained more valuable 

concessions from the city than it would have obtained 

from a condemnation judgment at trial. 
[See 8 Witkin, Summary of Cal. Law (9th ed. 1988) 

Constitutional Law, §§ 978-981, 994; West's Key 

Number Digest, Dedication 1.] 
(2) Mandamus and Prohibition § 74--Ordinary Man-

damus--Appeal--Scope of Review. 
Ordinary mandate (Code Civ. Proc., § 1085) is 

used to review an adjudicatory decision made when an 

agency is not required to hold an evidentiary hearing. 
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The scope of review is limited, out of deference to the 

agency's authority and presumed expertise. On appeal, 

the reviewing court applies the substantial evidence 

test to the trial court's factual findings, but exercises 

independent judgment on legal issues such as the 

interpretation of statutes. Under these standards, the 

reviewing court must affirm the agency's decision 

unless the agency acted arbitrarily or capriciously or 

its decision lacks evidentiary support. 
 
(3) Statutes § 

39--Construction--Language--Conformation of Parts. 
The fundamental rule of statutory construction is 

that a court should ascertain the intent of the Legis-

lature so as to effectuate the purpose of the law. To 

determine the intent of legislation, the court must first 

consult the words themselves, giving them their usual 

and ordinary meaning. When the statutory wording is 

clear, a court should not add to or alter it to accomplish 

a purpose that does not appear on the face of the sta-

tute or from its legislative history. Furthermore, sta-

tutory language must be viewed in context, keeping in 

mind the nature and obvious purpose of the statute 

where the words appear. The court must also construe 

statutes to reach a reasonable legislatively intended 

result and to harmonize competing statutes to effec-

tuate the legislative policy. The court should seek to 

consider the statutes not as antagonistic laws but as 

parts of the whole system that must be harmonized, 

with effect given to every section. Accordingly, sta-

tutes that are in pari materia should be read together 

and harmonized if possible. 
 
(4) Eminent Domain § 132--Remedies of Own-

er--Inverse Condemnation. 
An inverse condemnation action is an eminent 

domain proceeding initiated by the property owner 

rather than the condemner. The principles that affect 

the parties' rights in an inverse condemnation suit are 

the same as those in an eminent domain action. 
 
COUNSEL 
 
Shute, Mihaly & Weinberger, Rachel B. Hooper, 

Robert S. Perlmutter, Brian J. Johnson; Moscone, 

Emblidge & Quadra, G. Scott Emblidge and Robert D. 

Sanford for Plaintiff and Appellant. 
 
Daniel P. Selmi for Defense of Place, Friends of the 

Russian River, Northern California River Watch and 

Town Hall Coalition as Amici Curiae on behalf of 

Plaintiff and Appellant. 
 
Steven M. Woodside, County Counsel, and Sue A. 

Gallagher, Deputy County Counsel, for Defendants 

and Respondents. 
 
Brien J. Farrell, City Attorney, and Patrick C. Wilson, 

Assistant City Attorney, for Real Party in Interest and 

Respondent City of Santa Rosa. 
 
Law Office of J. William Yeates, J. William Yeates, 

Mary U. Akens and Keith G. Wagner for Real Parties 

in Interest and Respondents National Audubon So-

ciety and Madrone Audubon Society. *976  
 
MARCHIANO, P. J. 

John R. Johnston, a Sonoma County landowner, 

appeals from an order denying his petition for writ of 

mandate against respondent Sonoma County Agri-

cultural Preservation and Open Space District (Dis-

trict). Appellant sought the writ to set aside the Dis-

trict's approval of the conveyance of a utility easement 

to real party in interest City of Santa Rosa (City) 

across a portion of the Mayacamas Mountain Sanctu-

ary, owned by real party in interest National Audubon 

Society but subject to a “Forever Wild” conservation 

easement held by the District. 
 

This is a case of first impression. The positions of 

the parties are straightforward: appellant contends the 

conveyance of the utility easement over property 

preserved for open space was invalid because the 

District failed to obtain voter or legislative approval 

pursuant to Public Resources Code section 5540. The 

District, the City, and the Audubon Society argue the 

statute applies only to voluntary transfers of interests 

in real property preserved for open space, and that the 

transfer of the utility easement was involuntary, in lieu 

of certain condemnation by the City. We agree with 

respondents' position and affirm. 
 

I. Facts 
There is no meaningful dispute over the material 

facts, which we take from the administrative record 

and the trial court's written order denying the mandate 

petition. 
 

The District was formed by voter approval in 

1990, pursuant to Public Resources Code section 5500 

et seq. 
FN1

 The District's express purpose was to fur-
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ther the state policy “that open-space land is a limited 

and valuable resource which must be conserved 

wherever possible.” (Gov. Code, § 65562, subd. (a).) 
 

FN1 Subsequent statutory citations are to the 

Public Resources Code unless otherwise in-

dicated. 
 

To facilitate open-space preservation, the District 

acquires conservation easements through negotiations 

with cooperative property owners. Conservation 

easements are negative easements that impose specific 

restrictions on the use of the property. (Civ. Code, §§ 

815, 815.1, 815.2.) Generally, the District's conserva-

tion easements either protect agricultural uses or pre-

serve open-space property in its natural state. 
 

In December 1994, the National Audubon Society 

(Audubon) granted the District a Forever Wild con-

servation easement over 1,400 acres of *977 undeve-

loped land, which Audubon owned in fee simple, in 

the mountains northeast of Healdsburg. The Audubon 

property is known as the Mayacamas Mountain 

Sanctuary (Sanctuary). 
 

The conservation easement included numerous 

restrictions on the use of the Sanctuary to facilitate the 

easement's express purpose: “to preserve the open 

space, natural and scenic values of the [Sanctuary] and 

to prevent any uses of the [Sanctuary] that will sig-

nificantly impair or interfere with those values.” The 

conservation easement expressly recognized that the 

Sanctuary remained subject to condemnation, in 

whole or in part, by a public entity other than the 

District. 
 

Time passed, trees grew, and wildlife flourished 

in the open space-but the nearby civilization also 

burgeoned and generated wastewater in problematic 

proportions. In 1998, the City approved the Geysers 

Recharge Project (Project), a wastewater disposal 

project for the transportation of reclaimed water by 

underground pipeline for injection into the Geysers 

Known Geothermal Resource Area for the generation 

of steam. The City approved the Project under orders 

from, and permits issued by, the North Coast Regional 

Water Quality Control Board and the State Water 

Resources Control Board-and after the City conducted 

substantial environmental review. 
FN2 

 
FN2 The benefits of the Project are many-

fold. The Project will bring the City into 

compliance with the federal Clean Water Act 

and California's Porter-Cologne Act; provide 

a reliable long-term means of disposal of 

reclaimed wastewater; divert to the Geo-

thermal Resources Area millions of gallons 

per day of wastewater that would otherwise 

be discharged into the Russian River and the 

Laguna de Santa Rosa; and use the diverted 

water to generate clean energy-electricity 

generated through steam production-without 

reliance on coal and oil, natural gas, and 

nuclear power. By one estimate the Project 

would generate enough electricity to power 

100,000 homes. 
 

Between 1998 and 2000, the City considered 

several alternative alignments of the northern portion 

of the Project's underground pipeline. In April 2000, 

after thorough environmental review, the City selected 

the Pine Flat Road Modified Alignment (Pine Flat), a 

pipeline route that crosses a portion of the Sanctuary. 
FN3 
 

FN3 Pine Flat involved the placement of an 

underground pipeline across a portion of the 

Sanctuary, apparently about three and 

one-half miles, beginning at Pine Flat Road 

and extending cross-country along existing 

PG&E transmission lines and maintenance 

roads. After the pipeline left the Sanctuary, it 

would continue on to the ridgeline above the 

Geysers Resource Area and into storage 

tanks. The total length of the pipeline route is 

some 40 miles. 
 

The selection of the Pine Flat alignment became 

part of the settlement of a California Environmental 

Quality Act (CEQA) lawsuit filed against the City by 

Audubon over the proposed Project. Audubon agreed 

to the selection *978 of the Pine Flat alignment and 

agreed to convey a utility easement to the City for 

pipeline construction. Site assessments by Audubon 

staff and members, plus an independent engineering 

study, established that Pine Flat was the preferred 

pipeline route for the optimal biotic and scenic pro-

tection of the Sanctuary, with the least adverse envi-

ronmental impacts. In addition to the Pine Flat selec-

tion, the City's settlement of Audubon's CEQA action 

resulted in an agreement by the City to incorporate 

substantial additional mitigation measures into the 
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Project, and to pay Audubon approximately $1.3 mil-

lion. 
 

Pipeline construction on the Sanctuary also in-

volved the construction of a pump station, but on a site 

of only about 1.4 acres. The pump station itself would 

cover only 0.1 acre of land and would be partially 

buried in a hillside. It would be designed to meet 

stringent CEQA noise standards to minimize detri-

ment to wildlife, and screened with native vegetation 

to minimize visual impacts. Furthermore, the record 

before this court shows that the pump station would be 

only 1,800 square feet in size, would not be visible 

from the foreground of any residence near the Sanct-

uary, and would be about one-half mile from any 

vantage point. 
 

From the outset of the Project, the City made it 

clear it would acquire all the land necessary for the 

Project's completion-by condemnation, if necessary. 

In its draft supplemental environmental impact report 

(EIR) of April 1999, the City wrote that it would 

purchase easements on all parcels required for the 

construction of the pipeline. “The City will attempt to 

negotiate with the land owners to arrive at mutually 

agreeable terms of purchase. However, if required, the 

City would use its power of condemnation to acquire 

property or easements necessary to construct project 

facilities.” (Italics added.) 
 

The City did just that. The trial court found that 

“the City has, in fact, systematically acquired the 

needed properties, negotiating settlements with many 

landowners and filing suit in condemnation against 

numerous others.” The record shows that the City 

reached negotiated settlements with 80 property 

owners along the Project's 40-mile pipeline route. 

When negotiations failed, the City filed eminent do-

main actions in Sonoma County Superior Court 

against approximately 28 other landowners. The City 

continued to negotiate and settled about half of these 

filed cases. 
 

After the City and Audubon agreed to the Pine 

Flat pipeline route across a portion of the Sanctuary, 

the City wrote to the District and requested approval 

of Audubon's conveyance of a utility easement across 

the Sanctuary to allow for the construction of the 

pipeline. The City's letter of October 25, 2000, stated 

that the City and Audubon agreed that the Pine Flat 

*979 alignment was “consistent with the purpose” of 

the conservation easement granted to District. 
 

The City's letter informed the District that the 

City and Audubon had agreed to numerous mitigation 

measures to preserve the open-space character of the 

Sanctuary and to “maintain[] and enhance[]” the 

Sanctuary's “wildlife habitat values.” The City stated 

that in addition to the mitigation measures, “the City 

will pay to Audubon [over] $1 million to be used to 

manage the Sanctuary and further the conservation 

purposes of the Open Space Easement.” The City also 

noted that based on environmental review, Audubon 

believed the Pine Flat route was the least environ-

mentally intrusive of the alternative routes considered 

by the City. 
 

The City asked the District to find the utility 

easement consistent with the Forever Wild conserva-

tion easement and approve the conveyance. But the 

City's letter concluded with a clear threat of condem-

nation. “The City has the power of eminent domain 

and could acquire the 'Pine Flat Road Modified' route, 

or another route across the Sanctuary, by exercising 

that right. Although Code of Civil Procedure section 

1240.670 creates a presumption of most necessary 

public use for [the] Sanctuary[, i.e., that open space is 

presumed the most necessary public use of the prop-

erty], this presumption is only a presumption affecting 

burden of proof. (See also Public Resources Code 

section 5542.5(a).) Given the substantial environ-

mental and other public benefits of the proposed 

pipeline route and its minimal effect on the Sanctuary, 

it is highly probable that the presumption established 

by Code of Civil Procedure section 1240.670 would 

be overcome in any eminent domain proceeding.” 
 

On October 31, 2000, Audubon, as the Sanctu-

ary's owner in fee, wrote the District and joined in the 

City's request that it find the two easements consistent 

and approve the conveyance of the utility easement 

across the Sanctuary. Audubon noted it had worked 

with the City for two years to resolve environmental 

issues; that the City had agreed to mitigation measures 

over and above those imposed by environmental re-

view, “which would protect the Sanctuary's environ-

mental features adjacent to the roadway”; that the City 

had agreed to pay Audubon over $1 million “to be 

used to manage the Sanctuary and further the con-

servation purposes of the 'Forever Wild' Easement”; 

and that “Audubon has required the City to conduct 

efforts to reduce invasive, non-native plants such as 
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the star thistle that have created a significant loss of 

habitat on the Sanctuary and to engage in native spe-

cies re-vegetation efforts in the area of the pipeline 

easement.” 
 

The District's Board of Directors studied the 

City's request. The board reviewed a detailed staff 

report and placed the matter on its agenda of *980 

February 6, 2001. The staff report, apparently au-

thored by the District's general manager, concluded 

the utility easement was inconsistent with the con-

servation easement. Despite the fact that the pipeline 

would be buried underground and the excavated sur-

face restored to its natural state, the construction ac-

tivity as well as postconstruction maintenance would 

violate the provisions of the Forever Wild easement. 
 

The general manager recognized the very real 

possibility of the City exercising its power of eminent 

domain to take ownership of the Sanctuary pipeline 

route. “Under normal circumstances, of course, the 

District would not allow violations of its conservation 

easements. The District's conservation easements are 

purchased with voter approved sales taxes in accor-

dance with a voter approved Expenditure Plan that 

anticipates that the open space values protected by the 

easements will be preserved in perpetuity and vigo-

rously stewarded by the District. [¶] In this case, 

however, the City has the power of eminent domain 

and could condemn the land necessary for its project 

in order to satisfy the requirements of the Clean Water 

Act and related California water pollution laws.” The 

general manager informed the board that the City's 

eminent domain power was “not absolute,” and where 

one public agency sought to condemn the land of 

another, a court would decide which of the two com-

peting public land uses is the “ 'best and most neces-

sary' ” public use. 
 

The general manager noted that section 5542.5, 

subdivision (a) created a presumption that open-space 

use was the best and most necessary-but that pre-

sumption was rebuttable. The general manager rec-

ommended to the board that it conclude the presump-

tion “is rebutted by appropriate compensation and/or 

project mitigations.” 
 

Joined by the county counsel, the general man-

ager met with representatives of the City to “discuss 

the conditions under which the General Manager 

would favorably recommend approval” of the con-

veyance of the utility easement. The parties had 

reached a tentative settlement under which the City 

would grant conservation easements to the District of 

four undeveloped City properties located near the 

beginning of the pipeline route, so they could be pre-

served for open space. The properties, comprising 

some 1,400 acres, were likely to be at increasing risk 

for development, and were designated in the District's 

Acquisition Plan 2000 as high priority for preserva-

tion. Also, Audubon would agree to use the $1.3 mil-

lion of settlement money from its CEQA suit against 

the City to manage the Sanctuary environment. 
 

At the hearing on February 6, 2001, the general 

manager gave a presentation to the board, which 

tracked her staff report. Several members of the *981 

public were allowed to comment. The board then 

unanimously adopted Resolution No. 01-0172 stating 

the District's intent to approve the conveyance of the 

utility easement across the Sanctuary. The approval 

was subject to several conditions imposed by the 

District, including adequate environmental review, the 

incorporation into the Project of “on-site mitigation 

measures, as appropriate,” receipt of a written 

agreement for the granting of conservation easements 

over the four City properties for purposes of 

open-space preservation, and Audubon's agreement 

with the District to use its CEQA settlement funds “to 

restore, preserve, protect and provide public access to 

the Audubon Sanctuary.” 
 

To allow time to finalize compliance with the 

conditions for approval, the board continued the mat-

ter to its agenda of March 6, 2001. After another 

hearing at which public comment was invited, but 

only one member of the public spoke, the District's 

board unanimously adopted Resolution No. 01-0268 

(Resolution). 
 

The contents of the Resolution are significant to 

our discussion. In the Resolution, the District noted 

that the City and Audubon had negotiated the utility 

easement for the Sanctuary pipeline construction “[i]n 

lieu of condemnation.” The District explicitly recog-

nized the very real alternative of condemnation pro-

ceedings: “The City has the power of eminent domain 

and could acquire the utility easements necessary for 

the Geysers Recharge Project by exercising that 

power. The City has indicated its determination to 

exercise that power if necessary to complete the 

Project.” 
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The District acknowledged that “[i]n light of the 

City's power of eminent domain and its offer to effect 

a negotiated purchase of the utility easement [] in lieu 

of condemnation, [the District] must undertake to 

determine which of the two competing public land 

uses-the City's use of the [Sanctuary] for the Geysers 

Recharge Project, or the District's ... use of the 

[Sanctuary] for the preservation of open space, natural 

resources and scenic values-is the 'best and most ne-

cessary public use.' ” 
 

The District recognized that the utility easement 

for the Project was inconsistent with the Forever Wild 

open-space conservation easement. The District fur-

ther acknowledged that section 5542.5, subdivision (a) 

creates a rebuttable presumption for open-space land 

facing condemnation for an alternate public use: that 

as between open-space use and the use proposed by 

the condemning agency, open space is the “ 'best and 

most necessary' ” public use. 
 

The Resolution spells out in detail that the District 

had considered the statutory rebuttable presumption in 

favor of open-space use, and had “evaluated the ben-

efits” of the Project against its inconsistency with the 

Forever *982 Wild easement and its “impacts” on that 

easement's “conservation values.” The District con-

cluded “that the evidentiary presumption created by ... 

section 5542.5(a) has been rebutted.” 
FN4

 The District 

found the best and most necessary use of the utility 

easement across the Sanctuary was the construction of 

the pipeline for the Project, and that use outweighed 

the impairment of the Forever Wild easement caused 

by construction and pipeline maintenance. 
 

FN4 As we shall discuss below, the rebutta-

ble presumption affects the burden of proof. 
 

The District supported this conclusion with 10 

factual findings set forth in the Resolution. Among 

other things, the District found: (1) the Project will 

bring the City into compliance with the federal Clean 

Water Act and the state Porter-Cologne Act; (2) the 

Project will both protect the environment and permit 

production of clean energy by diverting wastewater, 

which would otherwise be dumped in waterways, to 

the production of electricity by geothermal steam; (3) 

the Project incorporated numerous on-site mitigation 

measures to both minimize the environmental impact 

of the pipeline and “preserve and enhance the natural 

features” of the Sanctuary, including replanting of 

native vegetation; and (4) the impairment of the pipe-

line construction will be further mitigated by the de-

dication of conservation easements over the 1,400 

acres of the four nearby City properties and Audubon's 

promise to spend its $1.3 million settlement money for 

the preservation of the conservation values of the 

Sanctuary Forever Wild easement. 
 

The District explicitly determined that section 

5540 did not apply. The Resolution recites: “Because 

of the City's determination to use its power of eminent 

domain, the District's approval of the utility ease-

ment[] is not voluntary and thus not subject to the 

limitations on conveyances of lands dedicated for 

open space set forth in Public Resources Code section 

5540.” (Italics added.) The City never initiated formal 

condemnation proceedings, and did not need to adopt 

the resolution of necessity that normally presages such 

formal commencement. (See Code Civ. Proc., § 

1240.040; Cal. Law Revision Com. com., 19 West's 

Ann. Code Civ. Proc. (1982 ed.) foll. § 1240.040, p. 

503.) 
 

The District approved the environmental review 

of the Project, and formally ratified the conveyance of 

the Sanctuary utility easement by Audubon to the 

City. The District conditioned its approval of the 

Sanctuary utility easement on various measures, in-

cluding specified on-site mitigation measures, the 

City's conveyance to the District of open-space con-

servation easements over the 1,400-acre nearby 

properties owned by City, and Audubon's written 

commitment to use its CEQA settlement money to 

“restore, preserve [and] protect” the Sanctuary. *983  
 

Appellant filed a petition for writ of mandate in 

the Sonoma County Superior Court, challenging the 

District's approval of the conveyance as violating 

section 5540. 
FN4

 The trial court found that section 

5540 did not apply, and the conveyance of the ease-

ment was governed by the law of eminent domain-the 

application of which was triggered by the City's bona 

fide threat of condemnation. 
 

FN4 Appellant challenged the approval on 

two other grounds that are not at issue on 

appeal. 
 

The court further concluded the District was au-

thorized to settle with the City in lieu of formal con-
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demnation proceedings, and thus the utility easement 

conveyance was a legitimate transfer in lieu of con-

demnation under the eminent domain statutes. And the 

court observed: “The District's negotiations led to 

substantial compensation for the Project's inconsis-

tency with the Audubon Easement. By negotiating, the 

District obtained broad public benefits, including 

substantial on-site mitigation, conservation easements 

over more than 1400 acres in the Laguna de Santa 

Rosa area, ... and a commitment by Audubon for ex-

penditure of $1.3 million for preservation, restoration 

and development of public access to the [Sanctuary], 

remedies that would be outside the jurisdiction of a 

court in a proceeding in eminent domain. Those ne-

gotiations avoided needless public expense, including 

the expenditure of the court's limited time and re-

sources.” 
 

The trial court concluded that there was ample 

evidence of the threat of eminent domain, ample evi-

dence of the District's conclusion the City could suc-

cessfully rebut the presumption of section 5542.5, 

subdivision (a), and ample evidence of the benefits of 

the settlement “to the District, to its lands, [and] to the 

public.” The court ruled the settlement was “neither 

arbitrary, capricious, nor lacking in evidentiary sup-

port.” The court denied appellant's petition for writ of 

mandate. 
 

II. Discussion 
(1a) Appellant contends that the trial court erred 

by finding section 5540 inapplicable, and that the 

District's ratification of the conveyance of the utility 

easement violated the statute. We disagree because the 

statute applies only to voluntary transfers of 

open-space land, and not to involuntary transfers di-

rectly caused by a credible and imminent threat of the 

exercise of eminent domain. 
 

(2) We begin with the standards of review. Ap-

pellant's mandate petition sounds in so-called ordinary 

mandate (Code Civ. Proc., § 1085) rather than ad-

ministrative mandate (Code Civ. Proc., § 1094.5). 

“Ordinary mandate *984 is used to review an adjudi-

catory decision when an agency is not required to hold 

an evidentiary hearing. [Citation.] The scope of re-

view is limited, out of deference to the agency's au-

thority and presumed expertise ....” ( Stone v. Regents 

of University of California (1999) 77 Cal.App.4th 736, 

745 [92 Cal.Rptr.2d 94].) We apply the substantial 

evidence test to the trial court's factual findings, but 

exercise independent judgment on legal issues such as 

the interpretation of statutes. ( Kreeft v. City of 

Oakland (1998) 68 Cal.App.4th 46, 53 [80 

Cal.Rptr.2d 137].) Under these standards we must 

affirm the District's decision unless the District acted 

arbitrarily or capriciously or its decision lacks evi-

dentiary support. ( McGill v. Regents of University of 

California (1996) 44 Cal.App.4th 1776, 1786 [52 

Cal.Rptr.2d 466].) 
 

Section 5540 authorizes an open-space district to 

acquire interests in real property and puts limits on the 

district's power to convey real property dedicated to 

open space. The statute announces that open-space 

property “may be conveyed only as provided in this 

section,” and further provides: “A district may not 

validly convey any interest in any real property ac-

tually dedicated and used for ... open-space ... pur-

poses without the consent of a majority of the voters of 

the district voting at a special election called by the 

board and held for that purpose.... [C]onsent need not 

first be obtained for a conveyance of any real property 

if the Legislature, by concurrent resolution, authorizes 

a conveyance after a resolution of intention has been 

adopted by at least a two-thirds vote of the board of 

directors of the district, specifically describing the 

property to be conveyed.” 
 

Two related statutes further restrict conveyances 

of open-space property. Section 5540.5 permits a 

district to exchange open-space properties for others 

“of equal or greater value,” but generally limits such 

exchanges to 10 acres per year. (§ 5540.5, subds. (a), 

(b).) Section 5540.6 permits a district, with the 

agreement of four-fifths of its board of directors, to 

convey open-space property to another public agen-

cy-provided the recipient agency executes and records 

a written agreement to continue to use the property for 

open space, and to reconvey the property only with the 

consent of a majority of the voters at a special election. 
 

Section 5542.5, as noted above, creates a rebut-

table presumption that open space is the “best and 

most necessary public use” for open-space property 

acquired by an open-space district. The presumption is 

one that affects the burden of proof. (§ 5542.5, subd. 

(a).) 
 

(1b) None of these statutes refer to the power of 

condemnation. That power is governed by the eminent 

domain statutes, *985Code of Civil Procedure section 
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1230.010 et seq. Those statutes clearly provide that 

open-space land is subject to condemnation. 
 

A public entity is authorized to condemn property 

already appropriated to public use, if the new use “is a 

more necessary public use than the use to which the 

property is appropriated.” (Code Civ. Proc., § 

1240.610.) If the defendant in such a condemnation 

action objects to the taking, and shows that the prop-

erty is already appropriated to public use, the burden is 

on the plaintiff-i.e., the public entity seeking con-

demnation-to show that its proposed new use “is a 

more necessary public use than the existing use.” (Cal. 

Law Revision Com. com., 19 West's Ann. Code Civ. 

Proc., supra, foll. § 1240.620, p. 549; Code Civ. Proc., 

§ 1240.620.) Subject to exceptions not applicable 

here, open-space use is presumed to be the “best and 

most necessary public use” in eminent domain pro-

ceedings-but this presumption affects only the burden 

of proof. (Code Civ. Proc., § 1240.680, subds. (a)(l), 

(b).) 
 

Thus, the rebuttable presumption in favor of 

open-space use is found both in the open-space pro-

visions of the Public Resources Code (§ 5542.5) and 

the statutes governing eminent domain (Code Civ. 

Proc., § 1240.680). 
FN6 

 
FN6 As noted above, the City's letter to the 

District threatening condemnation referred to 

the rebuttable presumption of Code of Civil 

Procedure section 1240.670, not 1240.680. 

The former statute also probably applies 

here, but the latter specifically mentions open 

space. Without deciding the meaning of the 

interplay between the two statutes, we simply 

refer to the rebuttable presumption of section 

1240.680 as the applicable one. 
 

Appellant contends the plain text of section 5540 

applies to the conveyance of the Sanctuary utility 

easement, and the conveyance is invalid because of 

the lack of voter or legislative approval. He contends 

section 5540, and the related Public Resources Code 

sections discussed above, show a legislative intent to 

strictly limit the conveyances of open-space property, 

and “make it extraordinarily difficult to convey open 

space, even between two public agencies.” 
FN7

 He 

further contends that what he characterizes as a “mere 

threat” of condemnation does not remove this case 

from the purview of section 5540 and transport it to 

the domain of eminent domain. 
 

FN7 For the sake of simplicity, all further 

references to “section 5540” or “the 

open-space conveyance statutes” are meant 

to denote sections 5540, 5540.5, 5540.6, and 

5542.5. 
 

We thus face an issue of statutory construction: 

the interplay between the open-space conveyance 

statutes in the Public Resources Code and the eminent 

domain statutes in the Code of Civil Procedure, and 

the applicability and impact of these statutes on a 

conveyance of an easement over open-space property 

in lieu of formal condemnation proceedings but under 

a definite threat of condemnation. *986  
 

(3) “The fundamental rule of statutory construc-

tion is that a court should ascertain the intent of the 

Legislature so as to effectuate the purpose of the law. 

[Citation.]” ( O'Kane v. Irvine (1996) 47 Cal.App.4th 

207, 211 [54 Cal.Rptr.2d 549].) “To determine the 

intent of legislation, we first consult the words them-

selves, giving them their usual and ordinary meaning. 

[Citations.]” ( DaFonte v. Up-Right, Inc. (1992) 2 

Cal.4th 593, 601 [7 Cal.Rptr.2d 238, 828 P.2d 140].) 

Where the statutory wording is clear a court “should 

not add to or alter [it] to accomplish a purpose that 

does not appear on the face of the statute or from its 

legislative history. [Citation.]” ( O'Kane v. Irvine, 

supra, 47 Cal.App.4th at p. 211.) Furthermore, statu-

tory language must be viewed in context, “ 'keeping in 

mind the nature and obvious purpose of the statute 

where [the words] appear.' ” ( Moyer v. Workmen's 

Comp. Appeals Bd. (1973) 10 Cal.3d 222, 230 [110 

Cal.Rptr. 144, 514 P.2d 1224], quoting Johnstone v. 

Richardson (1951) 103 Cal.App.2d 41, 46 [229 P.2d 

9].) 
 

We must also construe statutes to reach a rea-

sonable legislatively intended result (see DeYoung v. 

City of San Diego (1983) 147 Cal.App.3d 11, 18 [194 

Cal.Rptr. 722], disapproved on another ground in 

Yamaha Corp. of America v. State Bd. of Equalization 

(1998) 19 Cal.4th 1, 15 [78 Cal.Rptr.2d 1, 960 P.2d 

1031]), and to harmonize competing statutes to ef-

fectuate the legislative policy. We “ 'should seek to 

consider the statutes not as antagonistic laws but as 

parts of the whole system which must be harmonized 

and effect given to every section [citations]. Accor-

dingly, statutes which are in pari materia should be 
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read together and harmonized if possible.' ” ( Envi-

ronmental Protection Information Center, Inc. v. 

Johnson (1985) 170 Cal.App.3d 604, 615 [216 

Cal.Rptr. 502], quoting Natural Resources Defense 

Council, Inc. v. Arcata Nat. Corp. (1976) 59 

Cal.App.3d 959, 965 [131 Cal.Rptr. 172].) 
 

(1c) The Legislature intended to permit the con-

demnation of open-space property. Under the 

open-space conveyance statutes, the Legislature al-

lows for, but places serious restrictions upon, the 

voluntary conveyances of open-space property by 

open-space districts, while under the eminent domain 

statutes the Legislature allows for involuntary 

open-space transfers. Nothing in the applicable Public 

Resources Code sections purports to preclude, or even 

to conflict with, the power and law of eminent domain. 
 

The language of the applicable statutes leads to 

the reasonable conclusion that the Legislature in-

tended the open-space conveyance statutes to apply to 

voluntary open-space transfers, and the eminent do-

main statutes to apply to involuntary open-space 

transfers. Indeed, the Legislature provided for the 

*987 same rebuttable presumption in favor of 

open-space use in each of the two statutory 

schemes-when voluntarily or involuntarily trans-

ferred, open-space land retains the protection of the 

presumption. 
 

Appellant insists that section 5540 applies be-

cause the City never initiated formal condemnation 

proceedings. He suggests that the transfer of the utility 

easement might have been valid if formal eminent 

domain proceedings had been filed and gone to 

judgment, because the judicial review of the tak-

ing-including a court's assessment of evidence to rebut 

the open-space presumption-would have rendered 

section 5540 inapplicable. The premise of appellant's 

argument is that judicial review would function as an 

independent control over an open-space transfer-as 

would voter or legislative approval. 
 

Appellant claims that a negotiated sale of prop-

erty dedicated to open space, even done under a threat 

of condemnation, remains subject to section 5540 in 

the absence of formal condemnation proceedings that 

proceed to trial and judgment. We disagree for the 

following reasons. 
 

The law of eminent domain is triggered when 

there is “evidence of [an] implied or actual threat of 

condemnation, so that the ultimate result is a foregone 

conclusion.” ( Pacific Outdoor Advertising Co. v. City 

of Burbank (1978) 86 Cal.App.3d 5, 12 [149 Cal.Rptr. 

906].) In other words, there must be a “definite and 

unequivocal manifestation that the public entity in 

question was ready to use its power to condemn, and 

in fact would clearly do so if necessary, to acquire the 

property at issue.” (Id. at p. 11.) 
 

(4) (See fn. 8.) The law of eminent domain ap-

plies if the public entity's acquisition of the property is 

not an open-market transaction but obtained under 

threat of condemnation. Such a threat is often de-

scribed as an unequivocal expression of the intent to 

condemn, and the property conveyance is described as 

in lieu of condemnation. (See Langer v. Redevelop-

ment Agency (1999) 71 Cal.App.4th 998, 1004-1005 

[84 Cal.Rptr.2d 19]; accord, Lanning v. City of Mon-

terey (1986) 181 Cal.App.3d 352, 356-358 [226 

Cal.Rptr. 258]; Concrete Service Co. v. State of Cal-

ifornia ex rel. Dept. Pub. Wks. (1969) 274 Cal.App.2d 

142, 147 [78 Cal.Rptr. 923].) 
FN8

 (1d) The City ex-

pressed unequivocally by words and action its intent to 

condemn if negotiations proved fruitless. *988  
 

FN8 Appellant purports to distinguish these 

cases on various grounds, chiefly because 

they involve inverse condemnation. But “ 

'[a]n inverse condemnation action is an 

eminent domain proceeding initiated by the 

property owner rather than the condemner. 

The principles which affect the parties' rights 

in an inverse condemnation suit are the same 

as those in an eminent domain action. [Cita-

tions.]' ” ( Customer Co. v. City of Sacra-

mento (1995) 10 Cal.4th 368, 377, fn. 4 [41 

Cal.Rptr.2d 658, 895 P.2d 900], quoting 

Breidert v. Southern Pac. Co. (1964) 61 

Cal.2d 659, 663, fn. 1 [39 Cal.Rptr. 903, 394 

P.2d 719].) Appellant's other attempts to 

distinguish these cases likewise fail and do 

not require discussion. 
 

We agree with the trial court that the law of 

eminent domain, not section 5540, governs the Dis-

trict's approval of the transfer of the Sanctuary utility 

easement to the City. The City would clearly have 

exercised its power of eminent domain had negotia-

tions failed with the District. The City repeatedly 

expressed its intention to acquire all parcels necessary 
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for construction of the 40-mile pipeline Project, and 

actively pursued negotiations and litigation with over 

100 property owners. The conveyance of the Sanctu-

ary utility easement was done after an unequivocal 

expression of the intent to condemn, and thus in lieu of 

inevitable condemnation. 
 

We further agree with the trial court that under the 

law of eminent domain, the District had the right to 

negotiate a resolution of the looming threat of the 

easement's condemnation-and properly did so on the 

facts of this case, structuring more concessions than it 

would have obtained from a judgment at trial. 
 

First, it was up to the District in the first instance 

to evaluate whether the presumption of Code of Civil 

Procedure section 1240.680 would be rebutted in a 

formal eminent domain proceeding. A trial on the 

issue of best and most necessary public use only oc-

curs when the eminent domain defendant objects to 

the taking on that ground. (Code Civ. Proc., § 

1240.620; see §§ 1250.350, 1250.360, subd. (f) [pre-

sumption must be raised by demurrer or answer].) The 

City was obligated to make a good faith offer based on 

a fair appraisal as a prerequisite to adopting the reso-

lution of necessity (Code Civ. Proc. § 1245.230, subd. 

(c)(4)) before commencing formal eminent domain 

action. The seeds of the condemnation process were 

planted and rooted with the appraisal and offer. 
 

Second, the District is obligated to consider that 

offer, as it did here, at the negotiating table. Govern-

ment Code section 7267.1 imposes an affirmative 

obligation on a public entity seeking to condemn 

property to acquire that property by negotiation. The 

City negotiated with the vast majority of property 

owners along the pipeline route-including the District. 

The condemnee can and should accept an early offer 

when it is in its interests to do so. A public entity, such 

as the District, is under an obligation to achieve the 

best result for its members at the most propitious 

stage. 
 

A portion of the District's role in those negotia-

tions was to continue an ongoing assessment of 

whether the evidence would rebut the presumption in 

court. The trial court found “there was ample evidence 

to support the *989 District's finding that the pre-

sumption had been rebutted” and declined to disturb 

that finding. Under the applicable standard of review, 

we do not disturb the factual finding of the trial court 

when the evidence in fact so strongly supports it. 
 

Third, appellant's insistence that the District's 

negotiated sale of the easement was invalid ignores the 

realities of litigation. Negotiation is always preferable 

to courtroom conflict. Like diplomacy, settlement 

negotiation does not always work. Disputes are then 

resolved the hard way. But negotiation can yield 

benefits over and above litigation-particularly if you 

have something your opponent really wants. 
 

Here, the District obtained settlement terms far 

out of proportion to any money judgment in an emi-

nent domain proceeding, and of substantial public 

benefit. The City agreed to additional on-site mitiga-

tion measures. The City granted the District 

open-space easements over 1,400 acres near the 

Sanctuary, which may otherwise have been devel-

oped. The City and Audubon agreed that the latter 

would spend $1.3 million to manage and preserve the 

Sanctuary and its open-space values. No court sitting 

in eminent domain would have the power to order 

these measures. Rather, a court would have done no 

more than issue a money judgment of just compensa-

tion for the easement, an amount estimated at only 

$100,000 to $150,000. 
 

Another litigation reality overlooked by appellant 

is the duty of the condemning agency to negotiate in 

good faith. Had a formal eminent domain action been 

filed, and if the City had been found not to have ne-

gotiated reasonably and in good faith, the City could 

have been held liable for the defendant's litigation 

expenses, including attorney's fees. (Code Civ. Proc., 

§ 1250.410; see City of Gardena v. Camp (1977) 70 

Cal.App.3d 252 [138 Cal.Rptr. 656].) 
 

We conclude the easement conveyance was 

clearly involuntary, in lieu and under the credible 

threat of condemnation. We further conclude the ne-

gotiated settlement was valid under the law of eminent 

domain and extraordinarily reasonable under the cir-

cumstances. Appellant suggests the conveyance was 

the result of a back room deal between two public 

agencies, characterizing the process as “a wink and a 

nod” and implying a failing of “government[al] ac-

countability and integrity”-but the dots of the record 

facts do not connect to form the picture appellant 

wants us to see. Rather, they connect to show a clear 

picture of an involuntary transfer governed not by 

section 5540, but by the law of eminent domain-and a 
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settlement, reached in the revealing light of public 

proceedings. *990  
 

The trial court properly denied the mandate peti-

tion. Substantial evidence supports the District's de-

cision to approve the conveyance of the easement. 
FN9

  
 

FN9 In light of this conclusion, we need not 

discuss the trial court's alternative ruling 

denying the petition on the basis of laches. 
 

III. Disposition 
The order denying the petition for writ of mandate 

is affirmed. The parties shall bear their own costs on 

appeal. 
 
Stein, J., and Margulies, J., concurred. 

On August 22, 2002, the opinion was modified to 

read as printed above. Appellant's petition for review 

by the Supreme Court was denied October 30, 2002. 

*991  
 
Cal.App.1.Dist. 
Johnston v. Sonoma County Agricultural Preservation 

& Open Space Dist. 
100 Cal.App.4th 973, 123 Cal.Rptr.2d 226, 02 Cal. 

Daily Op. Serv. 6916, 2002 Daily Journal D.A.R. 
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ALEX MADONNA, Plaintiff and Respondent, 

v. 
COUNTY OF SAN LUIS OBISPO et al., Defendants 

and Appellants 
 

Civ. No. 42608. 
 

Court of Appeal, Second District, Division 2, Cali-

fornia. 
May 10, 1974. 

 
SUMMARY 

In an action by a taxpayer for a refund of property 

taxes paid under protest, the court set aside the as-

sessment by the county board of equalization as to 

improvements consisting of a motel, restaurant and 

shops, awarded the taxpayer attorney's fees and re-

manded the cause to the board for further proceedings. 

(Superior Court of San Luis Obispo County, No. 

36883, John L. Rickard, Judge. 
FN*

 ) 
 

The Court of Appeal affirmed, holding that the 

evidence did not support the improvement assess-

ments in that the board had before it two sets of valu-

ation data, and that it accepted neither one, but acted 

on speculation and conjecture in determining the as-

sessments. Such action of the board could be charac-

terized as arbitrary and capricious conduct, the court 

stated, entitling the taxpayer to recovery of attorney's 

fees. 
 

FN* Assigned by the Chairman of the Judi-

cial Council.(Opinion by Fleming, Acting 

P.J., with Compton and Beach, JJ., concur-

ring.) 
 

HEADNOTES 
Classified to California Digest of Official Reports 

(1) Taxation § 208 (3)--Proceedings of Local Boards 

of Equalization--When Board Action Reviewable. 
The decision of a county board of equalization is 

final, and subject to review by the courts only for 

excess of jurisdiction, errors of law, abuse of discre-

tion, or insufficiency of the evidence. 
 
(2) Taxation § 186--Assessment--Mode of Valua-

tion--Sufficiency of Evidence. 
The evidence before a county board of equaliza-

tion did not support an improvements assessment of 

$2,500,000 for an inn with motel, restaurant and 

shops, where the board had before it two sets of valu-

ation data, replacement cost estimated variously at 

$1,000,000 and $1,537,240, and capitalized income 

estimated at $3,569,000 which was inappropriate and 

misleading as improperly including enterprise in-

come; thus the replacement cost estimates remained 

the only alternative evidence before the board, and the 

valuation of $2,500,000 did not fall within any ac-

ceptable range of the cognizable evidence before the 

board. While the board need not adhere to technical 

evidentiary rules, the record must contain some “le-

gal” evidence to support the board's decision. 
[See Cal.Jur.2d, Taxation, §§ 184, 185; Am.Jur., 

Taxation (1st ed § 697).] 
(3) Taxation § 289--Proceedings in Action to Recover 

Taxes Paid--Attorney's Fees. 
In an action by a taxpayer against a county board 

of equalization to set aside an improvements assess-

ment, the court did not abuse its discretion in finding 

that the board acted arbitrarily and capriciously in 

assessing the improvements where the board's valua-

tion did not fall within any acceptable range of the 

cognizable evidence before it, and it thus acted on 

speculation and conjecture in determining the as-

sessments; the taxpayer was thus entitled to attorney's 

fees pursuant to Gov. Code, § 800, providing that the 

court may award a prevailing party reasonable attor-

ney's fees if an administrative determination resulted 

from arbitrary or capricious action or conduct. 
 
(4) Taxation § 208(6)--Proceedings of Local Boards 

of Equalization-- Determination on Review--Remand. 
A court properly remanded a cause to a county 

board of supervisors sitting as a board of equalization 

for rehearing despite the interim creation by the 

county of an assessment appeals board; the creation of 

the assessment appeals board by the county did not 

irrevocably divest the board of its constitutional power 

to act as a board of equalization; further, a county may 

have more than one assessment appeals board, and 

while it may discontinue an assessment appeals board, 

discontinuance is subject to any such board continuing 

to function until matters pending before it have been 

disposed of.  
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COUNSEL 
 
Robert N. Tait, District Attorney, and Robert J. 

Schum, Deputy District Attorney, for Defendants and 

Appellants. 
 
Ogle & Gallo and J. K. George for Plaintiff and Res-

pondent. 
 
FLEMING, Acting P. J. 

The County of San Luis Obispo appeals the 

judgment of the superior court which, (1) set aside an 

assessment by the county board of equalization of 

property commonly known as the Madonna Inn 

owned and operated by respondent Alex Madonna, (2) 

awarded Madonna $1,000 attorneys' fees, and (3) 

remanded the cause to the board for further proceed-

ings. 
 

Facts 
For the fiscal year 1969-1970, the Tax Assessor 

of the County of San Luis Obispo, acting under au-

thority of Revenue and Taxation Code section 401, 

assessed the full cash value of the Madonna Inn at 

$4,389,816: $394,400 for land, $425,816 for personal 

property, and $3,569,600 for improvements (motel, 

restaurant, and shops). 
 

Madonna appealed the improvements assessment 

to the county board of supervisors sitting as a board of 

equalization. In the absence of any comparable prop-

erties, the board considered two other traditional me-

thods of valuation: replacement cost, and income 

capitalization. (See De Luz Homes, Inc. v. County of 

San Diego, 45 Cal.2d 546, 563-564 [ 290 P.2d 544].) 

On replacement cost, Madonna presented evidence 

that the improvements cost $2,200,000 and had de-

preciated in value to between $1,000,000 and 

$1,300,000. The assessor presented evidence that the 

cost of improvements less depreciation totaled 

$1,537,240. 
 

On income capitalization, the assessor offered the 

following computation: from the gross income of the 

Madonna Inn for 1968 ($1,971,891), the assessor 

subtracted the cost of goods sold ($529,398), other 

expenses ($908,630), and estimated income from land 

($34,711) and personal property ($53,225), to reach 

the amount of income attributable to improvements 

($445,927); the assessor then capitalized the im-

provement income at a rate of 12.5 percent to reach a 

value for improvements of $3,569,600. *60  
 

The board found in pertinent part: 
 

“2. The income capitalization method, as applied 

to the Madonna Inn, is inappropriate and misleading in 

that enterprise income on said premises is improperly 

commingled and improperly included with income 

properly attributable solely to land and buildings. 
 

“3. If the income approach is used, income to be 

processed must be the expected future income from 

the property to be appraised, excluding any income 

from businesses or enterprises carried on in the same 

property. Property income must be segregated from 

business income and only the former may be evaluated 

for property tax purposes. 
 

“4. Subject property, known as the Madonna Inn, 

is a unique structure in the world. It was conceived, 

built and constantly managed over the years by ap-

plicant herein, Alex Madonna and his wife Phyllis. A 

portion of the income from the property is largely 

predicated on the personal expertise in management of 

Mr. and Mrs. Madonna.” 
 

The board assessed the full cash value of the im-

provements at $2,500,000. 
 

Madonna paid his taxes under protest and brought 

suit in superior court for a refund pursuant to Revenue 

and Taxation Code section 5138. The court considered 

the pleadings and the transcript of the hearing before 

the board and found no evidence to support the im-

provements assessment of $2,500,000. Concluding 

that the board had acted arbitrarily and capriciously, 

the court set aside the improvements assessment, 

awarded Madonna attorneys' fees of $1,000 pursuant 

to Government Code section 800, and remanded the 

cause to the board “for rehearing thereon and com-

pletion upon the basis of the evidence to be submitted 

at the hearing before it in accordance with due process 

of law.” 
 

Issues 
Appellant contends (1) substantial evidence 

supports the Board's improvements assessment; (2) 

the Board did not act “arbitrarily and capriciously” 
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within the meaning of Government Code section 800 

so as to entitle Madonna to attorneys' fees; (3) if the 

cause is remanded, it should be remanded to a sub-

sequently created assessment appeals board. 
 

Discussion 
1. Sufficiency of Evidence. The California Con-

stitution, article XIII, section 9, creates county boards 

of equalization and imposes upon them *61 the duty 

“to equalize the valuation of the taxable property in 

the county for the purpose of taxation.” (1) A board's 

decision is final, and subject to review by the courts 

only for excess of jurisdiction, errors of law, abuse of 

discretion, or insufficiency of the evidence. ( Covert v. 

State Board of Equalization, 29 Cal.2d 125, 132 [ 173 

P.2d 545]; see Strumsky v. San Diego County Em-

ployees Retirement Assn., 11 Cal.3d 28, 35 [ 112 

Cal.Rptr. 805, 520 P.2d 29]; cf. Rev. & Tax. Code, § 

1605.5; Georgia-Pacific Corp. v. County of Butte, 37 

Cal.App.3d 461, 476 [ 112 Cal.Rptr. 327]; Host In-

ternational, Inc. v. County of San Mateo, 35 

Cal.App.3d 286, 290-291 [ 110 Cal.Rptr. 652].) 
 

(2) We agree with the superior court that the 

evidence before the board did not support an im-

provements assessment of $2,500,000. The board 

need not adhere to technical evidentiary rules (Rev. & 

Tax. Code, § 1609.2; Rancho Santa Margarita v. San 

Diego Co., 135 Cal.App. 134, 142-143 [ 26 P.2d 

716]), but the record must contain some “legal” evi-

dence to support the board's decision. ( A. F. Gilmore 

Co. v. County of Los Angeles, 186 Cal.App.2d 471, 

476 [ 9 Cal.Rptr. 67].) The board had before it two sets 

of valuation data: replacement cost estimated va-

riously at $1,000,000 to $1,537,240, and capitalized 

income estimated at $3,569,600. However, Madonna 

established that the capitalized income valuation im-

properly included enterprise income, and the board 

found that method to be “inappropriate and mislead-

ing” in the circumstances of this case. The board was 

not furnished any evidence from which it might de-

termine what correction should be made in the asses-

sor's computation of capitalized-income valuation in 

order to render that computation appropriate and ac-

curate. The replacement cost estimates of $1,000,000 

to $1,537,240 remained the only alternative evidence 

before the board on the value of the improvements. 

The board's valuation of $2,500,000 did not fall within 

any acceptable range of the cognizable evidence be-

fore it ( County of L. A. v. Tax Appeals Bd. No. 2, 267 

Cal.App.2d 830, 834-836 [ 73 Cal.Rptr. 469]), and 

therefore the superior court properly remanded the 

cause for further consideration. ( Covert v. State Board 

of Equalization, 29 Cal.2d 125, 131 [ 173 P.2d 545].) 
 

(3) 2. Attorneys' Fees. Government Code section 

800 provides that in a civil action to review an ad-

ministrative determination by a public entity, the court 

may award to a prevailing complainant reasonable 

attorneys' fees not to exceed $1,500 if the administra-

tive determination resulted from “arbitrary or capri-

cious action or conduct by a public entity or an officer 

thereof in his official capacity.” 
 

The phrase “arbitrary or capricious” has no pre-

cise meaning, and the *62 code does not undertake to 

define it. However, conduct not supported by a fair or 

substantial reason may be categorized as arbitrary and 

capricious. ( Bedford Investment Co. v. Folb, 79 

Cal.App.2d 363, 366 [ 180 P.2d 361].) The courts 

often characterize unsubstantiated determinations as 

arbitrary. (See Stewart v. State Personnel Board, 250 

Cal.App.2d 445, 447 [ 58 Cal.Rptr. 280]; Lorimore v. 

State Personnel Board, 232 Cal.App.2d 183, 186 [ 42 

Cal.Rptr. 640].) 
 

The finding that governmental conduct is arbi-

trary and capricious within the meaning of Govern-

ment Code section 800 is essentially one of fact ( 

Olson v. Hickman, 25 Cal.App.3d 920, 922-923 [ 102 

Cal.Rptr. 248]), and we cannot say that the superior 

court abused its discretion in making that finding here. 

The board shirked its responsibility to both the tax-

payer and the public by acting on speculation and 

conjecture in determining the assessment of Madon-

na's property. 
 

(4) 3. Remand. The California Constitution, ar-

ticle XIII, section 9 provides that the “boards of su-

pervisors of the several counties of the State shall 

constitute boards of equalization for their respective 

counties.” Section 9.5 provides that boards of super-

visors may create “assessment appeals boards” which 

“shall constitute boards of equalization for their re-

spective counties.” 
 

In 1969 the Board of Supervisors of San Luis 

Obispo County sitting as a board of equalization heard 

this cause. In 1970, while the superior court was re-

viewing the cause, the board of supervisors created an 

assessment appeals board for the county. In February 

1973 the superior court set aside the assessment and 

825

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAGTS800&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACNART13S9&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACNART13S9&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=231&DocName=29CALIF2D125&FindType=Y&ReferencePositionType=S&ReferencePosition=132
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=231&DocName=29CALIF2D125&FindType=Y&ReferencePositionType=S&ReferencePosition=132
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=231&DocName=29CALIF2D125&FindType=Y&ReferencePositionType=S&ReferencePosition=132
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1946111281
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1946111281
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=233&DocName=11CALIF3D28&FindType=Y&ReferencePositionType=S&ReferencePosition=35
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=233&DocName=11CALIF3D28&FindType=Y&ReferencePositionType=S&ReferencePosition=35
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=233&DocName=11CALIF3D28&FindType=Y&ReferencePositionType=S&ReferencePosition=35
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1974123485
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1974123485
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CARTS1605.5&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CARTS1605.5&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=37CAAPP3D461&FindType=Y&ReferencePositionType=S&ReferencePosition=476
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=37CAAPP3D461&FindType=Y&ReferencePositionType=S&ReferencePosition=476
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1974103705
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=35CAAPP3D286&FindType=Y&ReferencePositionType=S&ReferencePosition=290
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=35CAAPP3D286&FindType=Y&ReferencePositionType=S&ReferencePosition=290
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=35CAAPP3D286&FindType=Y&ReferencePositionType=S&ReferencePosition=290
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1973103779
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CARTS1609.2&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CARTS1609.2&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=221&DocName=135CAAPP134&FindType=Y&ReferencePositionType=S&ReferencePosition=142
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=221&DocName=135CAAPP134&FindType=Y&ReferencePositionType=S&ReferencePosition=142
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=221&DocName=135CAAPP134&FindType=Y&ReferencePositionType=S&ReferencePosition=142
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1933120979
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1933120979
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=225&DocName=186CAAPP2D471&FindType=Y&ReferencePositionType=S&ReferencePosition=476
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=225&DocName=186CAAPP2D471&FindType=Y&ReferencePositionType=S&ReferencePosition=476
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=225&DocName=186CAAPP2D471&FindType=Y&ReferencePositionType=S&ReferencePosition=476
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1960109003
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=225&DocName=267CAAPP2D830&FindType=Y&ReferencePositionType=S&ReferencePosition=834
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=225&DocName=267CAAPP2D830&FindType=Y&ReferencePositionType=S&ReferencePosition=834
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1968112347
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=231&DocName=29CALIF2D125&FindType=Y&ReferencePositionType=S&ReferencePosition=131
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=231&DocName=29CALIF2D125&FindType=Y&ReferencePositionType=S&ReferencePosition=131
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=231&DocName=29CALIF2D125&FindType=Y&ReferencePositionType=S&ReferencePosition=131
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1946111281
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAGTS800&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAGTS800&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=225&DocName=79CAAPP2D363&FindType=Y&ReferencePositionType=S&ReferencePosition=366
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=225&DocName=79CAAPP2D363&FindType=Y&ReferencePositionType=S&ReferencePosition=366
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1947112889
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=225&DocName=250CAAPP2D445&FindType=Y&ReferencePositionType=S&ReferencePosition=447
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=225&DocName=250CAAPP2D445&FindType=Y&ReferencePositionType=S&ReferencePosition=447
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=225&DocName=250CAAPP2D445&FindType=Y&ReferencePositionType=S&ReferencePosition=447
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=225&DocName=250CAAPP2D445&FindType=Y&ReferencePositionType=S&ReferencePosition=447
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1967110921
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=225&DocName=232CAAPP2D183&FindType=Y&ReferencePositionType=S&ReferencePosition=186
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=225&DocName=232CAAPP2D183&FindType=Y&ReferencePositionType=S&ReferencePosition=186
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=225&DocName=232CAAPP2D183&FindType=Y&ReferencePositionType=S&ReferencePosition=186
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1965108849
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1965108849
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAGTS800&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAGTS800&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=25CAAPP3D920&FindType=Y&ReferencePositionType=S&ReferencePosition=922
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=25CAAPP3D920&FindType=Y&ReferencePositionType=S&ReferencePosition=922
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1972103057
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1972103057
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACNART13S9&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACNART13S9&FindType=L


  
 

Page 4 

39 Cal.App.3d 57, 113 Cal.Rptr. 916 
(Cite as: 39 Cal.App.3d 57) 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 

remanded the cause for further proceedings to the 

board of supervisors sitting as a board of equalization. 
 

We conclude that the superior court properly re-

manded the cause to the board of supervisors sitting as 

a board of equalization rather than to the newly 

created assessment appeals board. The creation of an 

assessment appeals board by the board of supervisors 

does not irrevocably divest the board of its constitu-

tional power to act as a board of equalization. (But see, 

County of Sacramento v. Assessment Appeals Bd. No. 

2, 32 Cal.App.3d 654, 662-663, fn. 4 [ 108 Cal.Rptr. 

434].) A county may have more than one assessment 

appeals board, and while it may discontinue an as-

sessment appeals board, discontinuance is “subject to 

any such board continuing to function until matters 

pending before it have been disposed of.” (Cal. Const., 

art. XIII, § 9.5; Rev. & Tax. Code, § 1626.) We think 

the board of supervisors sitting as a board of equali-

zation can *63 properly hear to a conclusion all un-

resolved matters that have heretofore come before it. 
 

The judgment is affirmed. 
 
Compton, J., and Beach, J., concurred. *64  
 
Cal.App.2.Dist. 
Madonna v. County of San Luis Obispo 
39 Cal.App.3d 57, 113 Cal.Rptr. 916 
 
END OF DOCUMENT 
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Supreme Court of California 
Jon MAYS, Plaintiff and Appellant, 

v. 
CITY OF LOS ANGELES et al., Defendants and 

Respondents. 
 

No. S149455. 
April 17, 2008. 

 
Background: City police sergeant filed petition for 

writ of mandate seeking to compel city and police 

chief to remove official written reprimand from his 

personnel file. The Superior Court, Los Angeles 

County, No. BS090169,Dzintra Janavs, J., denied 

petition. Sergeant appealed. The Court of Appeal 

reversed. City and police chief petitioned for review. 

The Supreme Court granted review, superseding the 

opinion of the Court of Appeal. 
 
Holdings: The Supreme Court, George, C.J., held 

that: 
(1) notice within limitations period that city might take 

disciplinary action for specified misconduct was all 

that was required, disapproving Sanchez v. City of Los 

Angeles 140 Cal.App.4th 1069, 45 Cal.Rptr.3d 188, 

and 
(2) notice of misconduct charges, and that department 

was proposing adjudication by administrative tribunal, 

was sufficient. 
  
Reversed and remanded. 

 
 Opinion, 51 Cal.Rptr.3d 917, superseded. 

 
West Headnotes 

 
[1] Municipal Corporations 268 185(3) 
 
268 Municipal Corporations 
      268V Officers, Agents, and Employees 
            268V(B) Municipal Departments and Officers 

Thereof 
                268k179 Police 
                      268k185 Suspension and Removal of 

Policemen 
                          268k185(3) k. Proceedings to remove 

in general. Most Cited Cases  
 

The various procedural protections provided by 

Peace Officers Procedural Bill of Rights Act (PO-

BRA) balance the public interest in maintaining the 

efficiency and integrity of the police force with the 

police officer's interest in receiving fair treatment. 

West's Ann.Cal.Gov.Code § 3300 et seq. 
 
[2] Constitutional Law 92 4172(3) 
 
92 Constitutional Law 
      92XXVII Due Process 
            92XXVII(G) Particular Issues and Applica-

tions 
                92XXVII(G)7 Labor, Employment, and 

Public Officials 
                      92k4163 Public Employment Relation-

ships 
                          92k4172 Notice and Hearing; Pro-

ceedings and Review 
                                92k4172(3) k. Discipline. Most 

Cited Cases  
 
Municipal Corporations 268 185(6) 
 
268 Municipal Corporations 
      268V Officers, Agents, and Employees 
            268V(B) Municipal Departments and Officers 

Thereof 
                268k179 Police 
                      268k185 Suspension and Removal of 

Policemen 
                          268k185(6) k. Notice and time of 

hearing. Most Cited Cases  
 

In addition to satisfying the requirements of sta-

tute requiring notice of proposed disciplinary action 

within limitations period, a public entity must accord 

constitutional procedural due process before depriving 

public safety officer of any significant property in-

terest in his or her employment. U.S.C.A. 

Const.Amend. 14; West's Ann.Cal.Gov.Code § 

3304(d). 
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[3] Statutes 361 181(1) 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k180 Intention of Legislature 
                      361k181 In General 
                          361k181(1) k. In general. Most Cited 

Cases  
 
Statutes 361 184 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k180 Intention of Legislature 
                      361k184 k. Policy and purpose of act. 

Most Cited Cases  
 

In construing statutes, the Supreme Court's fun-

damental task is to ascertain the intent of the law-

makers so as to effectuate the purpose of the statute. 
 
[4] Statutes 361 188 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k187 Meaning of Language 
                      361k188 k. In general. Most Cited Cases  
 

In construing statutes, the Supreme Court begins 

by examining the statutory language because it gen-

erally is the most reliable indicator of legislative in-

tent. 
 
[5] Statutes 361 188 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k187 Meaning of Language 
                      361k188 k. In general. Most Cited Cases  
 
Statutes 361 212.7 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 

                361k212 Presumptions to Aid Construction 
                      361k212.7 k. Other matters. Most Cited 

Cases  
 

In construing statutes, the Supreme Court gives 

the language its usual and ordinary meaning, and if 

there is no ambiguity, then the court presumes the 

lawmakers meant what they said, and the plain 

meaning of the language governs. 
 
[6] Statutes 361 184 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k180 Intention of Legislature 
                      361k184 k. Policy and purpose of act. 

Most Cited Cases  
 
Statutes 361 214 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k213 Extrinsic Aids to Construction 
                      361k214 k. In general. Most Cited Cases  
 
Statutes 361 217.4 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k213 Extrinsic Aids to Construction 
                      361k217.4 k. Legislative history in 

general. Most Cited Cases  
 

If statutory language is ambiguous, the Supreme 

Court may resort to extrinsic sources, including the 

ostensible objects to be achieved and the legislative 

history. 
 
[7] Statutes 361 181(1) 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k180 Intention of Legislature 
                      361k181 In General 
                          361k181(1) k. In general. Most Cited 

Cases  
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Statutes 361 184 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k180 Intention of Legislature 
                      361k184 k. Policy and purpose of act. 

Most Cited Cases  
 

Supreme Court chooses the statutory construction 

that comports most closely with the apparent intent of 

the lawmakers, with a view to promoting rather than 

defeating the general purpose of the statute. 
 
[8] Municipal Corporations 268 185(6) 
 
268 Municipal Corporations 
      268V Officers, Agents, and Employees 
            268V(B) Municipal Departments and Officers 

Thereof 
                268k179 Police 
                      268k185 Suspension and Removal of 

Policemen 
                          268k185(6) k. Notice and time of 

hearing. Most Cited Cases  
 

Under Peace Officers Bill of Rights Act (PO-

BRA), in order to impose punitive action on a public 

safety officer for alleged misconduct, a public agency 

need only give notice that the agency, having com-

pleted its investigation into the alleged misconduct 

within the statutory period, has decided that it may 

take disciplinary action against the officer for speci-

fied misconduct; notice of specific proposed punish-

ment is not required. West's Ann.Cal.Gov.Code § 

3304(d). 
See Cal. Jur. 3d, Law Enforcement, § 41; 8 Witkin, 

Summary of Cal. Law (10th ed. 2005) Constitutional 

Law, §§ 960, 961. 
[9] Municipal Corporations 268 185(3) 
 
268 Municipal Corporations 
      268V Officers, Agents, and Employees 
            268V(B) Municipal Departments and Officers 

Thereof 
                268k179 Police 
                      268k185 Suspension and Removal of 

Policemen 
                          268k185(3) k. Proceedings to remove 

in general. Most Cited Cases  
 

Fundamental purpose of statute requiring public 

agencies to give notice of proposed disciplinary action 

to public safety officers within limitations period is to 

place a one-year limitation on investigations of officer 

misconduct, preventing officers from being faced with 

the uncertainty of a lingering investigation. West's 

Ann.Cal.Gov.Code § 3304(d). 
 
[10] Municipal Corporations 268 185(3) 
 
268 Municipal Corporations 
      268V Officers, Agents, and Employees 
            268V(B) Municipal Departments and Officers 

Thereof 
                268k179 Police 
                      268k185 Suspension and Removal of 

Policemen 
                          268k185(3) k. Proceedings to remove 

in general. Most Cited Cases  
 

Statute requiring public agencies to give notice of 

proposed disciplinary action to public safety officers 

within one year from discovery of alleged misconduct 

functions as a limitations period. West's 

Ann.Cal.Gov.Code § 3304(d). 
 
[11] Limitation of Actions 241 1 
 
241 Limitation of Actions 
      241I Statutes of Limitation 
            241I(A) Nature, Validity, and Construction in 

General 
                241k1 k. Nature of statutory limitation. 

Most Cited Cases  
 

Limitations statutes ordinarily establish the pe-

riod in which an action must be initiated, but the 

outcome of the claim or charges generally remains to 

be adjudicated pursuant to separate statutes governing 

the specified subsequent procedure. 
 
[12] Municipal Corporations 268 185(6) 
 
268 Municipal Corporations 
      268V Officers, Agents, and Employees 
            268V(B) Municipal Departments and Officers 

Thereof 
                268k179 Police 
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                      268k185 Suspension and Removal of 

Policemen 
                          268k185(6) k. Notice and time of 

hearing. Most Cited Cases  
 

Notice to police officer of misconduct charges, 

and that the police department was proposing to the 

Chief of Police an adjudication of the charges by ad-

ministrative tribunal, was sufficient to inform officer 

that department was pursuing disciplinary action, 

within meaning of statute requiring such notice and 

completion of investigation within one year of an 

agency's discovery of alleged misconduct. West's 

Ann.Cal.Gov.Code § 3304(d). 
 
***892 Diane Marchant, Los Angeles, for Plaintiff 

and Appellant. 
 
Silver, Hadden, Silver, Wexler & Levine, Stephen H. 

Silver, Santa Monica, Enrique A. Hernandez, Los 

Angeles, Susan Silver and Elizabeth Silver Tourge-

man, Santa Monica, for Los Angeles Protective 

League and California Association of Highway Pa-

trolmen as Amici Curiae on behalf of Plaintiff and 

Appellant. 
 
Clishman & Sortor, William H. Sortor, San Francisco, 

and Lawrence J. Friedman for Peace Officers Re-

search Association of California Legal Defense Fund 

as Amicus Curiae on behalf of Plaintiff and Appellant. 
 
Rockard J. Delgadillo, City Attorney, Claudia McGee 

Henry, Assistant City Attorney, and Gerald Masahiro 

Sato, Deputy City Attorney, for Defendants and 

Respondents. 
 
GEORGE, C.J. 

 *317 **936 This case concerns the Public Safety 

Officers Procedural Bill of Rights Act. (Gov.Code, § 

3300 et seq.) 
FN1

 Section 3304, subdivision (d) (section 

3304(d)), provides a ***893 limitations period spe-

cifying that ―no punitive action‖ may be imposed upon 

any public safety officer for alleged misconduct unless 

the public agency investigating the allegations ―com-

plete[s] its investigation and notif[ies] the public 

safety officer of its proposed disciplinary action‖ 

within one year of discovering the alleged misconduct. 

We granted review to address the question of whether 

the notice required by section 3304(d) is satisfied by 

informing an accused officer, within the statutory 

one-year period, that the agency proposes that certain 

misconduct charges ―be adjudicated by a Board of 

Rights.‖ 
 

FN1. Our opinion refers to this statute by its 

commonly-used name, the Peace Officers 

Bill of Rights Act or POBRA. All further 

statutory references are to the Government 

Code unless otherwise indicated. 
 

In the Los Angeles Police Department (LAPD), a 

―Board of Rights‖ is an administrative tribunal 

charged under the Los Angeles City Charter 

(L.A.Charter) with the adjudication of charges of 

police officer misconduct. (L.A.Charter, § 1070(a).) 

At the conclusion of a Board of Rights hearing, the 

board is required to make a finding of ―guilty‖ or ―not 

guilty‖ on each charge and to prescribe, for any posi-

tive finding of misconduct, a penalty from a specified 

range of disciplinary options including reprimand, 

**937 suspension, demotion, and dismissal. (Id., § 

1070(n).) The Los Angeles Chief of Police (Chief of 

Police) has the discretion to accept or reduce, but not 

to increase, any punishment recommended by the 

Board of Rights. (Id., § 1070(p).) 
 

The Court of Appeal held that a notice informing 

plaintiff that the LAPD was proposing to the Chief of 

Police that several counts of misconduct ―be adjudi-

cated by a Board of Rights‖ failed to comply with 

section 3304(d) because the notice did not specifically 

identify any contemplated punishment or discipline. 

In reaching this conclusion, the court relied upon 

language from Sanchez v. City of Los Angeles (2006) 

140 Cal.App.4th 1069, 45 Cal.Rptr.3d 188 (Sanchez ). 

The Court of Appeal also concluded that a second 

notice subsequently provided to plaintiff, although 

sufficiently specific, was served upon him too 

late—slightly more than one year after discovery of 

the alleged misconduct. Accordingly, the appellate 

court directed the trial court to issue a writ of mandate 

setting aside the discipline (a written reprimand) that 

ultimately was imposed upon plaintiff for the mis-

conduct at issue. 
 

We conclude that the Court of Appeal erred in 

interpreting section 3304(d) to require notice of spe-

cific proposed punishment. To the contrary, the notice 

contemplated by the language and context of section 

3304(d) is *318 simply notice that the public agency, 

having completed its investigation into the alleged 

misconduct within the statutory period, has decided 

830
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that it may take disciplinary action against the officer 

for specified misconduct. Although the agency is not 

precluded from proposing specific discipline at that 

time, it is not required by section 3304(d) to do so. A 

notice informing an officer of a proposed Board of 

Rights adjudication not only informs him or her that 

disciplinary action may be taken as the result of the 

investigation into the alleged misconduct—the notice 

required by the statute—but also identifies the pro-

cedural mechanism by which the officer's punishment, 

if any, will be determined. The judgment of the Court 

of Appeal is therefore reversed. 
 

I. 
We provide only a very brief summary of the facts 

of this case sufficient to enable us to address the 

question upon which review was granted. On July 23, 

2002, plaintiff, Sergeant Jon Mays, received a written 

form entitled ―Notice of Proposed Disciplinary Ac-

tion‖ from his employer, the LAPD. The notice and 

related materials advised plaintiff that he faced dis-

ciplinary charges for, among other things, fail-

ing***894 to (1) adequately secure confidential de-

partment materials or (2) promptly report their loss.
FN2

 

This form listed four ―penalties‖ that could be pro-

posed to the Chief of Police for misconduct involving 

sworn tenured employees: (1) suspension for a speci-

fied period of days; (2) demotion to a specified rank; 

(3) suspension for a specified period of days plus 

demotion to a specified rank; or (4) ―[t]hat the matter 

be adjudicated by a Board of Rights.‖ 
FN3

 Only the last 

**938 option was checked on the *319 form provided 

to plaintiff. 
FN4

 Accordingly, the notice informed 

plaintiff that the LAPD was proposing to the Chief of 

Police that the disciplinary charges alleged against 

plaintiff go forward and be adjudicated by a Board of 

Rights. 
 

FN2. These charges arose out of allegations 

that plaintiff (1) lost internal affairs docu-

ments when the documents were taken from 

his automobile during a burglary that oc-

curred when the vehicle was parked in the 

driveway of his residence and 
 

(2) failed promptly to report the loss. De-

fendants concede that this alleged mis-

conduct, which is the subject of the re-

primand at issue, was discovered by the 

LAPD on July 26, 2001. 
 

FN3. Pursuant to the LAPD manual, adjudi-

cation by a Board of Rights is itself charac-

terized as a ―penalty‖ that a commanding 

officer may recommend when a disciplinary 

complaint against a sworn employee is sus-

tained. (See 3 LAPD 2007 1st Quarter Ma-

nual, §§ 820.30, 825.10 (LAPD Manual).) 

Generally, LAPD officers cannot be ―sus-

pended, demoted in rank, suspended and 

demoted in rank, removed, or otherwise se-

parated from the service of the department ... 

except for good and sufficient cause shown 

upon a finding of guilty of the specific charge 

or charges ... after a full, fair, and impartial 

hearing‖ before a Board of Rights. 

(L.A.Charter, § 1070(a).) Exceptions to this 

rule allow the Chief of Police to (1) tempo-

rarily relieve an officer from duty pending a 

hearing before and decision by a Board of 

Rights, (2) suspend an officer for 22 working 

days (or less) with loss of pay and with or 

without reprimand, (3) demote an officer 

with or without suspension or reprimand, or 

both, or (4) demote the member in rank, with 

or without temporary relief from duty or 

cancellation of such relief from duty. (Id., § 

1070(b).) Even in circumstances falling 

within the exceptions, however, the actions 

of the Chief of Police are subject to predis-

ciplinary procedures otherwise required by 

law and to the officer's right to file an appli-

cation for a hearing before a Board of Rights 

which, if invoked, automatically stays any 

suspension and/or demotion. (Id., § 1070(b).) 

If the Chief of Police decides that a suspen-

sion of more than 22 working days or ter-

mination is appropriate, the case automati-

cally proceeds to a Board of Rights hearing. 
 

A Board of Rights hearing is considered a 

de novo hearing. (L.A. Charter, § 1070(f).) 

Comprised of two officers with the rank of 

captain or above and one civilian, a Board 

of Rights has the authority to examine 

witnesses under oath and compel the at-

tendance of witnesses and the production 

of documents. (Id., § 1070(h), (j).) In a 

Board of Rights proceeding, the LAPD has 

the burden of proving each charge by a 

preponderance of the evidence, and the 

accused officer has the right to appear in 

person (and by counsel or a representative, 
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at the officer's expense) and defend against 

the charges, and may produce witnesses 

and cross-examine witnesses. (Id., § 1070(l 

), (m).) 
 

FN4. The notice further informed plaintiff of 

his right to representation prior to engaging 

in discussion of the matter, of the opportunity 

to respond either orally or in writing by a 

certain date, and that his response would be 

reviewed and forwarded to the Chief of Po-

lice for evaluation prior to adjudication of the 

matter. 
 

Section 1070(n) of the L.A. Charter sets forth the 

possible punishment that may be prescribed by a 

Board of Rights upon a positive finding of officer 

misconduct. These options range from reprimand to 

removal. (See L.A. Charter, § 1070(n); Board of 

Rights Manual (12th ed.2005) § 272.30.) But, fol-

lowing a series of procedural complications that are 

not relevant to the issue before us, two of the charges 

of alleged misconduct contained in the July 23, 2002 

notice—that is (1) the failure to secure confidential 

materials adequately and (2) the failure to report their 

loss ***895 promptly—ultimately were not submitted 

to a Board of Rights hearing, but instead were sus-

tained by the Chief of Police in the official letter of 

reprimand at issue in this case.
FN5 

 
FN5. These complications include the fol-

lowing. On August 12, 2002, several weeks 

after providing him with the initial July 23 

notice, the LAPD served plaintiff with a 

second document entitled ―Complaint and 

Relief from Duty, Suspension or Demotion.‖ 

That document referred to both of the in-

stances of alleged misconduct set forth in the 

July 23 notice (including the failure to secure 

confidential materials adequately or 

promptly report their loss), and also to an 

additional charge relating to false statements 

allegedly made by plaintiff during an official 

investigation. It further informed plaintiff 

that, on the basis of this alleged misconduct, 

he was being demoted in rank effective Au-

gust 17, 2002, and was not being relieved of 

duty ―pending a hearing before and decision 

by [a Board of Rights]‖ on the charges. 
 

Only the charge relating to alleged false 

statements proceeded to a Board of Rights, 

however. The remaining charges (includ-

ing the charges relating to the failure to 

secure confidential materials adequately or 

promptly report their loss) were sustained 

in the reprimand that is the subject of the 

present appeal. The Chief of Police signed 

the letter of reprimand on February 4, 

2003, but apparently it was not formally 

served on plaintiff while the false state-

ment charge was awaiting a Board of 

Rights hearing. On May 12, 2003, the 

Board of Rights found plaintiff ―not 

guilty‖ of that charge. Shortly thereafter, 

on May 22, 2003, the LAPD served plain-

tiff with the challenged reprimand. 
 

Plaintiff challenged the reprimand by initiating an 

administrative appeal and filing a petition for writ of 

mandate in the superior court. In the writ *320 pro-

ceeding, plaintiff asserted, among other claims, that 

the notice he received on July 23, 2002, did not satisfy 

section 3304(d), because no specific penalty was 

mentioned. The trial court denied the petition, finding 

that plaintiff was adequately notified within one year 

of the ―proposed disciplinary action,‖ as required by 

section 3304(d) when he received the July 23, 2002 

notice. 
 

The Court of Appeal reversed, concluding in re-

levant part that the notice received by plaintiff on July 

23, 2002, although given within one year of discovery 

of the alleged misconduct, was insufficient to satisfy 

section 3304(d), because it informed him only of the 

action proposed to the Chief of Police that the mis-

conduct be adjudicated by a Board of Rights, and ―did 

not specify any ‗proposed disciplinary action‘ as ex-

plicitly required by section [3304(d) ].‖ We granted 

review to address the Court of Appeal's holding that 

section 3304(d) requires that an accused officer be 

notified of specific proposed discipline. 
 

**939 II. 
[1] This case calls upon us to interpret a provision 

of the Peace Officers Bill of Rights Act. Initially 

enacted in 1976 (Stats.1976, ch. 465, § 1, p. 1202), 

POBRA ―sets forth a list of basic rights and protec-

tions which must be afforded all peace officers [cita-

tion] by the public entities which employ them. It is a 

catalogue of the minimum rights [citation] the Legis-

lature deems necessary to secure stable employ-
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er-employee relations [citation].‖ (Baggett v. Gates 

(1982) 32 Cal.3d 128, 135, 185 Cal.Rptr. 232, 649 

P.2d 874; see also White v. County of Sacramento 

(1982) 31 Cal.3d 676, 681, 183 Cal.Rptr. 520, 646 

P.2d 191 [noting that POBRA ―is concerned primarily 

with affording individual police officers certain pro-

cedural rights during the course of proceedings which 

might lead to the imposition of penalties against 

them‖].) The various procedural protections provided 

by POBRA ―balance the public interest in maintaining 

the efficiency and integrity of the police force with the 

police officer's interest in receiving***896 fair 

treatment.‖ (Jackson v. City of Los Angeles (2003) 111 

Cal.App.4th 899, 909, 4 Cal.Rptr.3d 325 (Jackson ), 

citing Pasadena Police Officers Assn. v. City of Pa-

sadena (1990) 51 Cal.3d 564, 569, 273 Cal.Rptr. 584, 

797 P.2d 608.) 
 

[2] Section 3304 provides a number of procedural 

rights for public safety officers who may be accused of 

misconduct in the course of their employment. Sub-

division (d), providing for a limitations period, states 

in pertinent part: ―Except [as otherwise provided,] no 

punitive action, nor denial of promotion on grounds 

other than merit, shall be undertaken for any act, 

omission or other allegation of misconduct if the in-

vestigation of the allegation is not completed within 

one year of the public agency's discovery ... of an act, 

omission, or other misconduct. This one-year limita-

tion *321 period shall apply only if the act, omission, 

or other misconduct occurred on or after January 1, 

1998. In the event that the public agency determines 

that discipline may be taken, it shall complete its in-

vestigation and notify the public safety officer of its 

proposed disciplinary action within that year, except 

[as specifically provided].‖ (§ 3304(d).) 
FN6 

 
FN6. In addition to satisfying the require-

ments of section 3304(d), a public entity 

must accord constitutional procedural due 

process before depriving an officer of any 

significant property interest in his or her 

employment. (See Skelly v. State Personnel 

Bd. (1975) 15 Cal.3d 194, 215, 124 Cal.Rptr. 

14, 539 P.2d 774; Burrell v. City of Los An-

geles (1989) 209 Cal.App.3d 568, 577, 257 

Cal.Rptr. 427.) 
 

At issue in this appeal is the meaning of the lan-

guage in section 3304(d) requiring a public agency to 

―notify the public safety officer of its proposed dis-

ciplinary action.‖ Defendants contend that the quoted 

language requires only that notice of the misconduct 

charges be provided. Plaintiff and the Court of Appeal, 

however, view section 3304(d) as mandating notice of 

the specific punishment or discipline that is contem-

plated for the charged misconduct. As we shall ex-

plain, we believe the Court of Appeal's interpretation 

is not consistent with the language or purpose of the 

statute. 
 

[3][4][5][6][7] In construing statutes, ―our fun-

damental task is ‗to ascertain the intent of the law-

makers so as to effectuate the purpose of the statute.‘ 

[Citations.] We begin by examining the statutory 

language because it generally is the most reliable 

indicator of legislative intent. [Citation.] We give the 

language its usual and ordinary meaning, and ‗[i]f 

there is no ambiguity, then we presume the lawmakers 

meant what they said, and the plain meaning of the 

language governs.‘ [Citation.] If, however, the statu-

tory language is ambiguous, ‗we may resort to ex-

trinsic sources, including the ostensible objects to be 

achieved and the legislative history.‘ [Citation.] Ul-

timately we choose the construction that comports 

most closely with the apparent intent of the lawmak-

ers, with a view to promoting rather than defeating the 

general purpose of the statute. [Citations.]‖ (Allen v. 

Sully–Miller Contracting Co. (2002) 28 Cal.4th 222, 

227, 120 Cal.Rptr.2d 795, 47 P.3d 639.) 
 

[8][9] Viewing the terms of section 3304(d) as a 

whole, it appears clear that the fundamental purpose of 

this provision is to place a one-year limitation on 

investigations of officer misconduct. The one-year 

period **940 runs from the time the misconduct is 

discovered. Once the public agency decides that dis-

cipline may be warranted (―that discipline may be 

taken‖ (ibid.)), it must so inform the public safety 

officer (must ―notify the public safety officer of its 

proposed disciplinary action‖ (ibid.)). In this context, 

it seems most reasonable to interpret the language ― 

proposed disciplinary***897 action‖ as referring to 

the agency's determination that ―discipline may be 

taken.‖ (Ibid.) Not only completion of the investiga-

tion, but also the requisite notification to the *322 

officer, must be accomplished within a year of dis-

covery of the misconduct. This interpretation is con-

sistent with the apparent purpose of the subdivision, 

which is to ensure that an officer will not be faced with 

the uncertainty of a lingering investigation, but will 

know within one year of the agency's discovery of the 
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officer's act or omission that it may be necessary for 

the officer to respond in the event he or she wishes to 

defend against possible discipline. 
 

A contrary conclusion—that section 3304(d) re-

quires notification of the specific discipline contem-

plated by the public agency—prematurely would 

impose a requirement that is unreasonable in view of 

the timing of the notice. Section 3304(d) refers to an 

agency decision that ―discipline may be taken.‖ (Ital-

ics added.) The use of the conditional word ―may‖ 

demonstrates the preliminary nature of the proceed-

ings at the time the notice is required under subdivi-

sion (d). It would be anomalous to require the public 

agency to reach a conclusion regarding potential dis-

cipline prior to any predisciplinary proceedings or 

response on the part of the officer. (See Sulier v. State 

Personnel Bd. (2004) 125 Cal.App.4th 21, 29, 22 

Cal.Rptr.3d 615 (Sulier ) [―the notice contemplated by 

section 3304(d) is given at a time when the discipli-

nary authority has not necessarily committed itself to 

disciplining the employee‖].) Such a requirement also 

could have the practical effect of always leading the 

public agency to propose the maximum punishment in 

order to ensure it retained the full range of options in 

the subsequent disciplinary proceedings. 
 

Another subdivision of section 

3304—subdivision (f)—strongly supports the fore-

going interpretation of section 3304(d). Subdivision 

(f) provides: ―If, after investigation and any predis-

ciplinary response or procedure, the public agency 

decides to impose discipline, the public agency shall 

notify the public safety officer in writing of its deci-

sion to impose discipline, including the date that the 

discipline will be imposed, within 30 days of its deci-

sion, except if the public safety officer is unavailable 

for discipline.‖ (Ibid.) Thus, it appears that, ordinarily, 

a predisciplinary response and/or hearing will occur 

subsequent to the investigation but prior to the agen-

cy's conclusion regarding the specific discipline to be 

imposed. Once the agency follows its relevant pro-

cedural mechanism and decides the level of specific 

discipline it intends to impose, it then has 30 days to so 

notify the officer. (See Sulier, supra, 125 Cal.App.4th 

at pp. 29–30, 22 Cal.Rptr.3d 615 [a formal notice of 

adverse action containing a statement of the nature of 

such action is required when the public agency decides 

to impose discipline and serves a formal notice pur-

suant to § 3304, subd. (f) ].) When the two subdivi-

sions are read together, it is evident that section 

3304(d) limits the duration of the investigation and 

provides, through its notice requirement that discip-

line may be imposed, a starting point for prediscipli-

nary responses or procedures, whereas subdivision (f) 

is directed at providing the officer with written notice 

of the *323 discipline that the agency—after consi-

dering the officer's predisciplinary response—has 

decided to impose. 
 

Another subdivision of section 3304 also merits 

consideration. Subdivision (b) provides: ―No punitive 

action, nor denial of promotion on grounds other than 

merit, shall be undertaken by any public agency 

against any public safety officer who has successfully 

completed the probationary period ... without pro-

viding the public ***898 safety officer with an op-

portunity for administrative appeal.‖ (Ibid.) Section 

3304 itself, however, does not provide a mechanism 

for administrative appeal; rather, public agencies em-

ploy a number of locally created mechanisms, in-

cluding those established by collective bargaining 

agreements, for that purpose. There is no indication in 

the statute that the local mechanism cannot provide for 

a determination of the precise discipline at a hearing 

occurring **941 subsequent to the notification envi-

sioned by section 3304(d). 
 

[10][11] We reiterate that section 3304(d) func-

tions as a limitations period. (See Moore v. City of Los 

Angeles (2007) 156 Cal.App.4th 373, 381, 67 

Cal.Rptr.3d 218; Breslin v. City and County of San 

Francisco (2007) 146 Cal.App.4th 1064, 1075, 55 

Cal.Rptr.3d 14; Parra v. City and County of San 

Francisco (2006) 144 Cal.App.4th 977, 988, fn. 7, 50 

Cal.Rptr.3d 822; Jackson, supra, 111 Cal.App.4th at 

p. 909, 4 Cal.Rptr.3d 325.) Limitations statutes ordi-

narily establish the period in which an action must be 

initiated (see, e.g., Code Civ. Proc., §§ 335–340.6; 

Jordache Enterprises, Inc. v. Brobeck, Phleger & 

Harrison (1998) 18 Cal.4th 739, 755–756, 76 

Cal.Rptr.2d 749, 958 P.2d 1062; see also Jackson, 

supra, 111 Cal.App.4th at p. 909, 4 Cal.Rptr.3d 325 

[applying ordinary principles governing limitations 

statutes to § 3304(d) ] ), but the outcome of the claim 

or charges generally remains to be adjudicated pur-

suant to separate statutes governing the specified 

subsequent procedure. It would be inconsistent with 

the general function of limitations statutes to treat the 

limitations provision contained in section 3304(d) as 

requiring the public agency to reach a firm conclusion 

with respect to the discipline or punishment actually 
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intended to be imposed at a point ordinarily viewed as 

the commencement of an action. 
 

Nor is there any indication in section 3304(d)'s 

legislative history that the Legislature intended to 

require that public agencies propose a specific pu-

nishment at the stage when an investigation has been 

completed but disciplinary proceedings have yet to 

commence. Indeed, that history reveals no discussion 

or debate concerning the meaning of section 3304(d)'s 

phrase ―notify the public safety officer of its proposed 

disciplinary action.‖ Rather, *324 the history confirms 

that section 3304(d) was intended to function primar-

ily as a limitation upon investigations of misconduct. 

The express purpose of the bill that encompasses what 

is now section 3304(d) was ―to enact specific time 

limits and exceptions for investigating alleged acts or 

omissions which may lead to punitive actions, as spe-

cified.‖ (Sen. Rules Com., Off. of Sen. Floor Ana-

lyses, 3d reading analysis of Assem. Bill No. 1436 

(1997–1998 Reg. Sess.) as amended June 17, 1997, p. 

3, italics added.) Relevant committee reports express 

concern about the length of disciplinary investigations 

and focus upon the need to conclude those investiga-

tions in a timely fashion. (See, e.g., Sen. Com. on 

Public Safety, Rep. on Assem. Bill No. 1436 

(1997–1998 Reg. Sess.) June 10, 1997, p. 4 [― ‗it is 

unfair to our peace officer[s] not to investigate and 

bring charges or dismiss the action within a reasonable 

time,‘ ‖ and ― ‗[o]ne year is the agreed-upon time by 

both labor and management‘ ‖ D].) There is no do-

cumented discussion of the specific content of the 

notice to be provided to the officer once the investi-

gation is completed and discipline is being contem-

plated. Accordingly, in enacting section 3304(d), it is 

clear that the Legislature was focused upon preventing 

a perceived lack of fairness caused by a drawn-out 

investigatory process—and not with requiring that 

officers receive notice of specific intended discipline 

at that early stage of the process. 
 

***899 Had the Legislature intended section 

3304(d) to require public agencies to propose precise 

disciplinary consequences or punishment for alleged 

misconduct, we believe that it would have made this 

intention clear in the language of the provision, or at 

least that such an intent would appear in the legislative 

reports concerning the provision. And yet we find no 

such indication in either source. In light of the cir-

cumstance that section 3304(d) is concerned primarily 

with setting a one-year deadline for the completion of 

the public agency's investigation of allegations of 

officer misconduct, it is more reasonable to conclude 

that the notice it contemplates is intended only to 

inform the officer that the agency has found the alle-

gations to be sufficiently serious that they may subject 

the officer to discipline. 
 

[12] In the present case, plaintiff received notice 

of the misconduct charges and that the LAPD was 

proposing to the Chief of Police an adjudication of the 

charges by a Board of Rights. Notice of charges and of 

a proposed Board of Rights adjudication informs the 

officer that the public agency is pursuing disciplinary 

action. Under the L.A. **942 Charter, a Board of 

Rights must indicate a penalty from a specified range 

of disciplinary options (dismissal, demotion, suspen-

sion, or written reprimand) for any officer it finds 

―guilty‖ of misconduct; the recommended penalty 

then is imposed or reduced by the Chief of Police. 

(L.A.Charter, § 1070(n), (p).) Indeed, notice of pro-

posed adjudication by a Board of Rights not only 

fulfills the statutory requirement of section 3304(d) by 

notifying the officer that ―discipline may be taken‖ for 

the alleged *325 misconduct, but also informs him or 

her of the intended procedural mechanism under 

which it is proposed that any potential punishment be 

determined. 
 

In construing section 3304(d) to require substan-

tially more detail concerning contemplated discipline 

than is required by statute, the Court of Appeal fo-

cused upon language in Sanchez, supra, 140 

Cal.App.4th 1069, 45 Cal.Rptr.3d 188, stating that 

section 3304(d) requires the public agency ―to notify 

the officer of the specific disciplinary action that is 

being proposed, not merely to advise the officer that 

some disciplinary action is being contemplated.‖ 

(Sanchez, supra, at p. 1081, 45 Cal.Rptr.3d 188.) In 

Sanchez, the police department recommended a 

20–day suspension within section 3304(d)'s one-year 

period following the department's discovery of the 

operative facts giving rise to the disciplinary action. 

With respect to ― ‗Demotion/Downgrade Considera-

tions,‘ ‖ the report at that time stated ― ‗None.‘ ‖ (Id. at 

p. 1072, 45 Cal.Rptr.3d 188.) Subsequent to the ex-

piration of the one-year period, however, the depart-

ment decided to pursue a downgrade in addition to a 

suspension. 
 

The appellate court in Sanchez held that the notice 

of proposed disciplinary action, which specifically 
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proposed a 20–day suspension and rejected a down-

grade, was insufficient to notify the officer that he 

faced a possible downgrade—and thus further held 

that the resulting punitive action was untimely under 

section 3304(d). (Sanchez, supra, 140 Cal.App.4th at 

pp. 1080–1083, 45 Cal.Rptr.3d 188.) Although the 

court appeared to believe that section 3304(d) required 

notice of ―the specific disciplinary action that is being 

proposed‖ (Sanchez, supra, at p. 1081, 45 Cal.Rptr.3d 

188), the import of the case is that the agency actively 

misled the officer by later pursuing a downgrade that 

had been affirmatively eschewed in the section 

3304(d) notice. Nonetheless, to the extent Sanchez v. 

City of Los Angeles, supra, 140 Cal.App.4th 1069, 45 

Cal.Rptr.3d 188, purports to interpret section 3304(d) 

to require***900 notice of specific discipline rather 

than notice that disciplinary action may be taken, it is 

disapproved. 
 

III. 
We conclude that the notice contemplated by 

section 3304(d) is notice that the public agency, hav-

ing completed its investigation into the alleged mis-

conduct within the statutory period, has decided that it 

may take disciplinary action against the officer for 

specified misconduct. A notice proposing that alleged 

misconduct be adjudicated by a Board of Rights con-

stitutes sufficient notice of proposed disciplinary ac-

tion under section 3304(d). 
 

 *326 The judgment of the Court of Appeal is 

reversed, and the matter is remanded to that court for 

further proceedings consistent with this opinion. 
 
WE CONCUR: KENNARD, BAXTER, WERDE-

GAR, CHIN, MORENO, and CORRIGAN, JJ. 
 
Cal.,2008. 
Mays v. City of Los Angeles 
43 Cal.4th 313, 180 P.3d 935, 74 Cal.Rptr.3d 891, 08 

Cal. Daily Op. Serv. 4484, 2008 Daily Journal D.A.R. 

5469 
 
END OF DOCUMENT 
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Supreme Court of California 
Lesli Ann McCLUNG, Plaintiff and Appellant, 

v. 
EMPLOYMENT DEVELOPMENT DEPARTMENT 

et al., Defendants and Respondents. 
 

No. S121568. 
Nov. 4, 2004. 

 
Background: A state Employment Development 

Department (EDD) auditor, who alleged she was 

sexually harassed by a lead auditor, sued EDD and the 

lead auditor for hostile work environment and failure 

to remedy hostile work environment under the Cali-

fornia Fair Employment and Housing Act (FEHA). 

The Superior Court, Sacramento County, No. 

98AS00092,Joe S. Gray, J., granted summary judg-

ment for defendants. Plaintiff appealed. The Court of 

Appeal affirmed as to EDD and reversed as to lead 

auditor. The Supreme Court granted lead auditor's 

petition for review, superseding the opinion of the 

Court of Appeal. 
 
Holdings: The Supreme Court, Chin, J., held that: 
(1) amendment to FEHA making nonsupervisory 

employees liable for sex harassment effectuated a 

change in the law, rather than merely clarifying it, and 
(2) amendment imposing liability on nonsupervisory 

personnel did not apply retroactively. 
  
Judgment of the Court of Appeal reversed and 

matter remanded. 
 

 Moreno, J., filed a concurring and dissenting 

opinion. 
 

 Opinion, 6 Cal.Rptr.3d 504, superseded. 
 

West Headnotes 
 
[1] Constitutional Law 92 2450 
 
92 Constitutional Law 
      92XX Separation of Powers 

            92XX(C) Judicial Powers and Functions 
                92XX(C)1 In General 
                      92k2450 k. Nature and scope in general. 

Most Cited Cases  
     (Formerly 92k67) 
 

It is the province and duty of the judicial de-

partment, to say what the law is; those who apply the 

rule to particular cases, must of necessity expound and 

interpret that rule. 
 
[2] Statutes 361 278.16 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(D) Retroactivity 
                361k278.16 k. Declaratory, clarifying, and 

interpretative acts. Most Cited Cases  
     (Formerly 92k188) 
 

A statute that merely clarifies, rather than 

changes, existing law does not operate retrospectively 

even if applied to transactions predating its enactment, 

because the true meaning of the statute remains the 

same. 
 
[3] Statutes 361 278.2 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(D) Retroactivity 
                361k278.2 k. Nature and scope. Most Cited 

Cases  
     (Formerly 92k188) 
 

A statute has ―retrospective effect‖ when it sub-

stantially changes the legal consequences of past 

events. 
 
[4] Constitutional Law 92 2450 
 
92 Constitutional Law 
      92XX Separation of Powers 
            92XX(C) Judicial Powers and Functions 
                92XX(C)1 In General 
                      92k2450 k. Nature and scope in general. 
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Most Cited Cases  
     (Formerly 92k67) 
 

The judicial power is conferred upon the courts 

by the Constitution and, in the absence of a constitu-

tional provision, cannot be exercised by any other 

body. West's Ann.Cal. Const. Art. 6, § 1. 
 
[5] Constitutional Law 92 2340 
 
92 Constitutional Law 
      92XX Separation of Powers 
            92XX(B) Legislative Powers and Functions 
                92XX(B)1 In General 
                      92k2340 k. Nature and scope in general. 

Most Cited Cases  
     (Formerly 92k50) 
 
 Constitutional Law 92 2457 
 
92 Constitutional Law 
      92XX Separation of Powers 
            92XX(C) Judicial Powers and Functions 
                92XX(C)1 In General 
                      92k2457 k. Interpretation of statutes. 

Most Cited Cases  
     (Formerly 92k67) 
 

Subject to constitutional constraints, the Legis-

lature may enact legislation, but the judicial branch 

interprets that legislation. West's Ann.Cal. Const. Art. 

4, § 1; Art. 6, § 1. 
 
[6] Constitutional Law 92 2457 
 
92 Constitutional Law 
      92XX Separation of Powers 
            92XX(C) Judicial Powers and Functions 
                92XX(C)1 In General 
                      92k2457 k. Interpretation of statutes. 

Most Cited Cases  
     (Formerly 92k67) 
 

Ultimately, the interpretation of a statute is an 

exercise of the judicial power the Constitution assigns 

to the courts. West's Ann.Cal. Const. Art. 6, § 1. 
 
[7] Statutes 361 176 
 

361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k176 k. Judicial authority and duty. 

Most Cited Cases  
 

It is the duty of the court, when a question of law 

is properly presented, to state the true meaning of the 

statute finally and conclusively. West's Ann.Cal. 

Const. Art. 6, § 1. 
 
[8] Civil Rights 78 1106 
 
78 Civil Rights 
      78II Employment Practices 
            78k1102 Constitutional and Statutory Provi-

sions 
                78k1106 k. Retrospective application. Most 

Cited Cases  
 

Supreme Court's decision in Carrisales v. De-

partment of Corrections interpreted the California Fair 

Employment and Housing Act (FEHA) finally and 

conclusively as not imposing personal liability on a 

nonsupervisory coworker for sex harassment, and 

thus, for purposes of determining the status of the law 

when state employee's cause of action against her 

coworker accrued, Legislature's subsequent amend-

ment imposing personal liability on nonsupervisory 

personnel had to be interpreted as effectuating a 

change in the law, rather than as a mere clarification of 

it. West's Ann.Cal.Gov.Code § 12940(j)(3). 
 
[9] Courts 106 91(1) 
 
106 Courts 
      106II Establishment, Organization, and Procedure 
            106II(G) Rules of Decision 
                106k88 Previous Decisions as Controlling 

or as Precedents 
                      106k91 Decisions of Higher Court or 

Court of Last Resort 
                          106k91(1) k. Highest appellate court. 

Most Cited Cases  
 

The decisions of the California Supreme Court 

are binding upon and must be followed by all the state 

courts of California. 
 
[10] Courts 106 91(.5) 
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106 Courts 
      106II Establishment, Organization, and Procedure 
            106II(G) Rules of Decision 
                106k88 Previous Decisions as Controlling 

or as Precedents 
                      106k91 Decisions of Higher Court or 

Court of Last Resort 
                          106k91(.5) k. In general. Most Cited 

Cases  
 

Courts exercising inferior jurisdiction must ac-

cept the law declared by courts of superior jurisdic-

tion; it is not their function to attempt to overrule 

decisions of a higher court. 
 
[11] Statutes 361 220 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k213 Extrinsic Aids to Construction 
                      361k220 k. Legislative construction. 

Most Cited Cases  
 

If the courts have not yet finally and conclusively 

interpreted a statute and are in the process of doing so, 

a declaration of a later Legislature as to what an earlier 

Legislature intended is entitled to consideration. 
 
[12] Statutes 361 220 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k213 Extrinsic Aids to Construction 
                      361k220 k. Legislative construction. 

Most Cited Cases  
 

A legislative declaration of an existing statute's 

meaning is but a factor for a court to consider and is 

neither binding nor conclusive in construing the sta-

tute. 
 
[13] Constitutional Law 92 2351 
 
92 Constitutional Law 
      92XX Separation of Powers 
            92XX(B) Legislative Powers and Functions 
                92XX(B)2 Encroachment on Judiciary 

                      92k2351 k. Construction of statutes in 

general. Most Cited Cases  
     (Formerly 92k53) 
 

The Legislature has no authority to interpret a 

statute; interpretation is a judicial task. 
 
[14] Constitutional Law 92 2351 
 
92 Constitutional Law 
      92XX Separation of Powers 
            92XX(B) Legislative Powers and Functions 
                92XX(B)2 Encroachment on Judiciary 
                      92k2351 k. Construction of statutes in 

general. Most Cited Cases  
     (Formerly 92k53) 
 

Although the Legislature may define the meaning 

of statutory language by a present legislative enact-

ment which, subject to constitutional restraints, it may 

deem retroactive, the Legislature has no authority 

simply to say what the statute meant. 
 
[15] Statutes 361 220 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k213 Extrinsic Aids to Construction 
                      361k220 k. Legislative construction. 

Most Cited Cases  
 

A declaration that a statutory amendment merely 

clarified the law cannot be given an obviously absurd 

effect, and the court cannot accept the legislative 

statement that an unmistakable change in the statute is 

nothing more than a clarification and restatement of its 

original terms. 
 
[16] Civil Rights 78 1006 
 
78 Civil Rights 
      78I Rights Protected and Discrimination Prohi-

bited in General 
            78k1002 Constitutional and Statutory Provi-

sions 
                78k1006 k. Retrospective application. Most 

Cited Cases  
 
Civil Rights 78 1106 
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78 Civil Rights 
      78II Employment Practices 
            78k1102 Constitutional and Statutory Provi-

sions 
                78k1106 k. Retrospective application. Most 

Cited Cases  
 

Because the Supreme Court had already finally 

and definitively interpreted sex harassment provision 

in the California Fair Employment and Housing Act 

(FEHA), the Legislature had no power to decide that a 

later amendment merely declared existing law. West's 

Ann.Cal.Gov.Code § 12940. 
 
[17] Statutes 361 174 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k174 k. In general. Most Cited Cases  
 

A judicial construction of a statute is an authori-

tative statement of what the statute meant before as 

well as after the decision of the case giving rise to that 

construction. 
 
[18] Statutes 361 219(4) 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k213 Extrinsic Aids to Construction 
                      361k219 Executive Construction 
                          361k219(4) k. Erroneous construc-

tion; conflict with statute. Most Cited Cases  
 

It is the courts' duty to construe statutes, even if 

this requires the overthrow of an earlier erroneous 

administrative construction. 
 
[19] Statutes 361 278.5 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(D) Retroactivity 
                361k278.4 Prospective Construction 
                      361k278.5 k. In general. Most Cited 

Cases  
     (Formerly 361k263) 

 
Generally, statutes operate prospectively only. 

 
[20] Constitutional Law 92 2488 
 
92 Constitutional Law 
      92XX Separation of Powers 
            92XX(C) Judicial Powers and Functions 
                92XX(C)2 Encroachment on Legislature 
                      92k2485 Inquiry Into Legislative 

Judgment 
                          92k2488 k. Policy. Most Cited Cases  
     (Formerly 92k70.3(3)) 
 

A statute's retroactivity is, in the first instance, a 

policy determination for the legislature and one to 

which courts defer absent some constitutional objec-

tion to retroactivity. 
 
[21] Statutes 361 278.7 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(D) Retroactivity 
                361k278.7 k. Express retroactive provi-

sions. Most Cited Cases  
     (Formerly 361k263, 361k262) 
 

A statute may be applied retroactively only if it 

contains express language of retroactively or if other 

sources provide a clear and unavoidable implication 

that the Legislature intended retroactive application. 
 
[22] Civil Rights 78 1106 
 
78 Civil Rights 
      78II Employment Practices 
            78k1102 Constitutional and Statutory Provi-

sions 
                78k1106 k. Retrospective application. Most 

Cited Cases  
 
Statutes 361 278.36 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(D) Retroactivity 
                361k278.24 Validity of Particular Retroac-

tive Statutes 

840
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                      361k278.36 k. Labor and employment. 

Most Cited Cases  
     (Formerly 92k190) 
 

Amendment to California Fair Employment and 

Housing Act (FEHA) provision, imposing liability on 

nonsupervisory personnel for sex harassment, did not 

apply retroactively to alleged sex harassment in the 

workplace occurring before amendment; any infe-

rence that Legislature intended retroactive application 

was weak, and creating retroactive liability posed 

constitutional concerns. West's Ann.Cal.Gov.Code § 

12940(j)(2, 3). 
See 8 Witkin, Summary of Cal. Law (9th ed. 1988) 

Constitutional Law, § 760C; Chin et al., Cal. Practice 

Guide: Employment Litigation (The Rutter Group 

2003) ¶ 10:495 et seq. (CAEMPL Ch. 10-E); Cal. Jur. 

3d, Labor, § 74 et seq.; Cal. Civil Practice (Thom-

son/West 2003) Employment Litigation, § 5:47 et seq. 
[23] Constitutional Law 92 994 
 
92 Constitutional Law 
      92VI Enforcement of Constitutional Provisions 
            92VI(C) Determination of Constitutional 

Questions 
                92VI(C)3 Presumptions and Construction as 

to Constitutionality 
                      92k994 k. Avoidance of constitutional 

questions. Most Cited Cases  
     (Formerly 92k48(1)) 
 

Courts are required to construe statutes to avoid 

constitutional infirmities. 
 
[24] Constitutional Law 92 975 
 
92 Constitutional Law 
      92VI Enforcement of Constitutional Provisions 
            92VI(C) Determination of Constitutional 

Questions 
                92VI(C)2 Necessity of Determination 
                      92k975 k. In general. Most Cited Cases  
     (Formerly 92k46(1)) 
 

Before a court entertains the question whether 

retroactive application of a statute implicates consti-

tutional concerns, the court must be confronted with a 

statute that explicitly authorized the imposition of 

liability for preenactment conduct. 
 

***430 Law Offices of Guy D. Loranger, Guy D. 

Loranger; and Shelley Gregory, San Francisco, for 

Plaintiff and Appellant. 
 
Bill Lockyer, Attorney General, James M. Schiaven-

za, Louis R. Mauro, Barton R. Jenks and Diana L. 

Cuomo, Deputy Attorneys General, for Defendant and 

Respondent Employment Development Department. 
 
Matheny Sears Linkert & Long, Michael A. Bishop 

and Roger Yang, Sacramento, for Defendant and 

Respondent Manuel Lopez. 
 
CHIN, J. 

**1017 [1]*469 ―It is, emphatically, the province 

and duty of the judicial department, to say what the 

law is. Those who apply the rule to particular cases, 

*470 must of necessity expound and interpret that 

rule.‖ (Marbury v. Madison (1803) 1 Cranch 137, 5 

U.S. 137, 177, 2 L.Ed. 60.) 
 

This basic principle is at issue in this case. In 

Carrisales v. Department of Corrections (1999) 21 

Cal.4th 1132, 90 Cal.Rptr.2d 804, 988 P.2d 1083 

(Carrisales ), we interpreted Government Code sec-

tion 12940 (hereafter section 12940), part of the Cal-

ifornia Fair Employment and Housing Act (FEHA). 

Later, the Legislature amended that section by adding 

language to impose personal liability on persons 

Carrisales had concluded had no personal liability. (§ 

12940, subd. (j)(3).) Subdivision***431 (j) also con-

tains a statement that its provisions ―are declaratory of 

existing law ....‖ (§ 12940, subd. (j)(2).) Based on this 

statement, plaintiff argues that the amendment**1018 

did not change, but merely clarified, existing law. 

Accordingly, she argues, the amendment applies to 

this case to impose personal liability for earlier actions 

despite our holding in Carrisales that no personal 

liability attached to those actions. 
 

We disagree. Under fundamental principles of 

separation of powers, the legislative branch of gov-

ernment enacts laws. Subject to constitutional con-

straints, it may change the law. But interpreting the 

law is a judicial function. After the judiciary defini-

tively and finally interprets a statute, as we did in 

Carrisales, supra, 21 Cal.4th 1132, 90 Cal.Rptr.2d 

804, 988 P.2d 1083, the Legislature may amend the 

statute to say something different. But if it does so, it 

changes the law; it does not merely state what the law 

always was. Any statement to the contrary is beyond 
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the Legislature's power. We also conclude this change 

in the law does not apply retroactively to impose lia-

bility for actions not subject to liability when per-

formed. 
 
I. FACTS AND PROCEDURAL BACKGROUND 

In January 1998, plaintiff Lesli Ann McClung 

filed a complaint against the Employment Develop-

ment Department and Manuel Lopez, alleging claims 

of hostile work environment and failure to remedy a 

hostile work environment under the FEHA, as well as 

another cause of action not relevant here. The superior 

court granted summary judgment for defendants, and 

plaintiff appealed. 
 

The Court of Appeal affirmed the judgment in 

favor of the Employment Development Department, 

but reversed it as to Lopez. In so doing, it held that 

Lopez was plaintiff's coworker, not supervisor. It also 

recognized that we had held in Carrisales, supra, 21 

Cal.4th at page 1140, 90 Cal.Rptr.2d 804, 988 P.2d 

1083, that the FEHA does not ―impose personal lia-

bility for harassment on nonsupervisory coworkers.‖ 

Nevertheless, it found Lopez personally liable for 

harassment under the FEHA. It applied an amendment 

to the FEHA that imposes personal liability *471 on 

coworkers (§ 12940, subd. (j)(3)), even though the 

amendment postdated the actions underlying this 

lawsuit. It found that the preexisting statement in 

section 12940, subdivision (j)(2), that subdivision (j)'s 

provisions ―are declaratory of existing law,‖ ―supports 

the conclusion that [the amendment] merely clarifies 

the meaning of the prior statute.‖ Ultimately, it con-

cluded that whether ―the amendment merely states the 

true meaning of the statute or reflects the Legislature's 

purpose to achieve a retrospective change, the result is 

the same: we must give effect to the legislative intent 

that the personal liability amendment apply to all 

existing cases, including this one.‖ ―For Lopez,‖ said 

the Court of Appeal, ―the Supreme Court's interpreta-

tion of individual liability under FEHA can be said to 

have come and gone.‖ 
 

We granted Lopez's petition for review to decide 

whether section 12940, subdivision (j)(3), applies to 

this case. 
 

II. DISCUSSION 
A. Background 

The FEHA ―declares certain kinds of discrimina-

tion and harassment in the workplace to be ‗unlawful 

employment practice[s].‘ (§ 12940.)‖ (Carrisales, 

supra, 21 Cal.4th at p. 1134, 90 Cal.Rptr.2d 804, 988 

P.2d 1083.) In Carrisales, we interpreted the FEHA as 

imposing ―on the employer the duty to take all rea-

sonable steps to prevent this harassment from occur-

ring in the first place and to take immediate***432 

and appropriate action when it is or should be aware of 

the conduct,‖ but as not imposing ―personal liability 

for harassment on nonsupervisory coworkers.‖ 

(Carrisales, supra, at p. 1140, 90 Cal.Rptr.2d 804, 988 

P.2d 1083, citing § 12940, former subd. (h)(1).) Later, 

effective January 1, 2001, the Legislature amended the 

subdivision of section 12940 that we interpreted in 

Carrisales (now subdivision (j)). (Stats.2000, ch. 

1049, §§ 7.5, 11.) As amended, section 12940, subdi-

vision (j)(3), provides in relevant part: ―An employee 

of an entity subject to this subdivision is personally 

liable for any harassment prohibited by this section 

that is perpetrated by the employee....‖ It seems clear, 

and no one disputes, that this provision imposes on 

nonsupervisory coworkers the personal liability that 

Carrisales said the FEHA had not imposed. Subdivi-

sion (j) also states that its **1019 provisions ―are 

declaratory of existing law ....‖ (§ 12940, subd. (j)(2).) 
 

[2][3] We must decide whether the amendment to 

section 12940 applies to actions that occurred before 

its enactment. If the amendment merely clarified ex-

isting law, no question of retroactivity is presented. 

―[A] statute that merely clarifies, rather than changes, 

existing law does not operate retrospectively even if 

applied to transactions predating its enactment‖ ―be-

cause the true meaning of the statute remains the 

same.‖ *472(Western Security Bank v. Superior Court 

(1997) 15 Cal.4th 232, 243, 62 Cal.Rptr.2d 243, 933 

P.2d 507 (Western Security Bank ).) In that event, 

personal liability would have existed at the time of the 

actions, and the amendment would not have changed 

anything. But if the amendment changed the law and 

imposed personal liability for earlier actions, the 

question of retroactivity arises. ―A statute has retros-

pective effect when it substantially changes the legal 

consequences of past events.‖ (Ibid.) In this case, 

applying the amendment to impose liability that did 

not otherwise exist would be a retroactive application 

because it would ―attach[ ] new legal consequences to 

events completed before its enactment.‖ (Landgraf v. 

USI Film Products (1994) 511 U.S. 244, 270, 114 

S.Ct. 1483, 128 L.Ed.2d 229 (Landgraf ).) Specifi-

cally, it would ―increase a party's liability for past 

conduct....‖ (Id. at p. 280, 114 S.Ct. 1483; accord, 

Myers v. Philip Morris Companies, Inc. (2002) 28 

842

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1999269450
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1999269450
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS12940&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS12940&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS12940&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS12940&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1999269450
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1999269450
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1999269450
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1999269450
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1999269450
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1999269450
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1999269450
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1999269450
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1999269450
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS12940&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS12940&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1999269450
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS12940&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1999269450
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS12940&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS12940&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1997084961
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1997084961
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1997084961
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1997084961
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1997084961
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1997084961
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1997084961
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1997084961
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1997084961
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1997084961
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1997084961
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1997084961
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1997084961
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1994092115
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1994092115
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1994092115
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1994092115
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1994092115
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1994092115
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1994092115
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1994092115
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1994092115
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1994092115
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4645&FindType=Y&SerialNum=2002485736
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4645&FindType=Y&SerialNum=2002485736


99 P.3d 1015 Page 7 
34 Cal.4th 467, 99 P.3d 1015, 20 Cal.Rptr.3d 428, 94 Fair Empl.Prac.Cas. (BNA) 1693, 04 Cal. Daily Op. Serv. 9912, 

2004 Daily Journal D.A.R. 13,516 
(Cite as: 34 Cal.4th 467, 99 P.3d 1015, 20 Cal.Rptr.3d 428) 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 

Cal.4th 828, 839, 123 Cal.Rptr.2d 40, 50 P.3d 751 

(Myers ).) 
 

Accordingly, two separate questions are pre-

sented here: (1) Did the amendment extending liability 

in subdivision (j)(3) change or merely clarify the law? 

(2) If the amendment did change the law, does the 

change apply retroactively? We consider the former 

question first. Because we conclude the amendment 

did, indeed, change the law, we also consider the latter 

question. 
 
B. Whether the Amendment Changed the Law 

[4] ―The powers of state government are legisla-

tive, executive, and judicial. Persons charged with the 

exercise of one power may not exercise either of the 

others except as permitted by this Constitution.‖ (Cal. 

Const., art. III, § 3.) ―The judicial power of this State 

is vested in the Supreme Court, courts of appeal, and 

superior courts, all of which are courts of record.‖ 

(Cal. Const., art. VI, § 1.) Thus, ―The judicial power is 

conferred upon the courts by the Constitution and, in 

the absence of a constitutional provision, cannot be 

exercised by any other body.‖ (Bodinson Mfg. Co. v. 

California E. Com. (1941) 17 Cal.2d 321, 326, 109 

P.2d 935.) 
 

[5][6][7] The legislative power rests with the 

Legislature. (Cal. Const., art. IV, § 1.) Subject to 

constitutional constraints, the Legislature may enact 

legislation. ***433 (Methodist Hosp. of Sacramento v. 

Saylor (1971) 5 Cal.3d 685, 691, 97 Cal.Rptr. 1, 488 

P.2d 161.) But the judicial branch interprets that leg-

islation. ―Ultimately, the interpretation of a statute is 

an exercise of the judicial power the Constitution 

assigns to the courts.‖ (Western Security Bank, supra, 

15 Cal.4th at p. 244, 62 Cal.Rptr.2d 243, 933 P.2d 

507; see also People v. Cruz (1996) 13 Cal.4th 764, 

781, 55 Cal.Rptr.2d 117, 919 P.2d 731.) Accordingly, 

―it is the duty of this court, when ... a question of law is 

properly presented, to state the true meaning of the 

statute finally and conclusively....‖ (Bodinson Mfg. 

Co. v. California E. Com., supra, 17 Cal.2d at p. 326, 

109 P.2d 935.) 
 

[8][9][10] *473 In Carrisales, supra, 21 Cal.4th 

1132, 90 Cal.Rptr.2d 804, 988 P.2d 1083, we inter-

preted the FEHA finally and conclusively as not im-

posing personal liability on a nonsupervisory co-

worker. This interpretation was binding on lower state 

courts, including the Court of Appeal. (Auto Equity 

Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 

455, 20 Cal.Rptr. 321, 369 P.2d 937.) ―The decisions 

of this court are binding upon and must be followed by 

all the state courts of California.... Courts exercising 

inferior jurisdiction must accept the law declared by 

courts of superior jurisdiction. It is not their function 

to attempt to overrule decisions of a higher court.‖ 

(Ibid.) 
 

[11][12][13][14][15][16] It is true that if the 

courts have not yet finally and conclusively inter-

preted a statute and are in the process of doing so, a 

declaration of a later Legislature as to what **1020 an 

earlier Legislature intended is entitled to considera-

tion. (Western Security Bank, supra, 15 Cal.4th at p. 

244, 62 Cal.Rptr.2d 243, 933 P.2d 507.) But even 

then, ―a legislative declaration of an existing statute's 

meaning‖ is but a factor for a court to consider and ―is 

neither binding nor conclusive in construing the sta-

tute.‖ (Ibid.; see also Peralta Community College 

Dist. v. Fair Employment & Housing Com. (1990) 52 

Cal.3d 40, 52, 276 Cal.Rptr. 114, 801 P.2d 357; Del 

Costello v. State of California (1982) 135 Cal.App.3d 

887, 893, fn. 8, 185 Cal.Rptr. 582.) This is because the 

―Legislature has no authority to interpret a statute. 

That is a judicial task. The Legislature may define the 

meaning of statutory language by a present legislative 

enactment which, subject to constitutional restraints, it 

may deem retroactive. But it has no legislative au-

thority simply to say what it did mean.‖ (Del Costello 

v. State of California, supra, at p. 893, fn. 8, 185 

Cal.Rptr. 582, cited with approval in People v. Cruz, 

supra, 13 Cal.4th at p. 781, 55 Cal.Rptr.2d 117, 919 

P.2d 731.) A declaration that a statutory amendment 

merely clarified the law ―cannot be given an obviously 

absurd effect, and the court cannot accept the Legis-

lative statement that an unmistakable change in the 

statute is nothing more than a clarification and res-

tatement of its original terms.‖ (California Emp. etc. 

Com. v. Payne (1947) 31 Cal.2d 210, 214, 187 P.2d 

702.) Because this court had already finally and defi-

nitively interpreted section 12940, the Legislature had 

no power to decide that the later amendment merely 

declared existing law. 
 

On another occasion, the Legislature similarly 

enacted legislation overruling a decision of this 

court—which was within its power—but also pur-

ported to state that the new legislation merely declared 

what the law always was—which was beyond its 

power. In People v. Harvey (1979) 25 Cal.3d 754, 159 
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Cal.Rptr. 696, 602 P.2d 396, we interpreted Penal 

Code section 1170.1 as not permitting a certain con-

secutive sentence enhancement. The Legislature 

promptly amended the statute to permit the enhance-

ment. (Stats.1980, ch. 132, § 2, p. 306.) It also de-

clared that its ***434 intent was ―to clarify and 

reemphasize what has been the legislative intent since 

July 1, 1977.‖ (Stats.1980, ch. 132, § 1, subd. (c), p. 

305.) The judicial response was swift and emphatic. 

The courts concluded that, although the Legislature 

may amend a *474 statute to overrule a judicial deci-

sion, doing so changes the law; accordingly, they 

refused to apply the amendment retroactively. (People 

v. Savala (1981) 116 Cal.App.3d 41, 55–61, 171 

Cal.Rptr. 882; People v. Harvey (1980) 112 

Cal.App.3d 132, 138–139, 169 Cal.Rptr. 153; People 

v. Cuevas (1980) 111 Cal.App.3d 189, 198–200, 168 

Cal.Rptr. 519; People v. Vizcarra (1980) 110 

Cal.App.3d 858, 866, 168 Cal.Rptr. 257; People v. 

Fulton (1980) 109 Cal.App.3d 777, 783, 167 Cal.Rptr. 

436; People v. Matthews (1980) 108 Cal.App.3d 793, 

796, 167 Cal.Rptr. 8; see People v. Wolcott (1983) 34 

Cal.3d 92, 104, fn. 4, 192 Cal.Rptr. 748, 665 P.2d 

520.) As one of these decisions explained, this court 

had ―finally and conclusively‖ interpreted the statute, 

and a ―legislative clarification in the amended statute 

may not be used to overrule this exercise of the judi-

cial function of statutory construction and interpreta-

tion. The amended statute defines the law for the fu-

ture, but it cannot define the law for the past.‖ (People 

v. Cuevas, supra, at p. 200, 168 Cal.Rptr. 519.) 
 

[17][18] Plaintiff points out that Carrisales, su-

pra, 21 Cal.4th 1132, 90 Cal.Rptr.2d 804, 988 P.2d 

1083, itself postdated the acts alleged in this case and 

argues that before that decision, nonsupervisory co-

workers had been personally liable under the statute. 

However, ―[a] judicial construction of a statute is an 

authoritative statement of what the statute meant be-

fore as well as after the decision of the case giving rise 

to that construction.‖ (Rivers v. Roadway Express, Inc. 

(1994) 511 U.S. 298, 312–313, 114 S.Ct. 1510, 128 

L.Ed.2d 274; accord, Plaut v. Spendthrift Farm, Inc. 

(1995) 514 U.S. 211, 216, 115 S.Ct. 1447, 131 

L.Ed.2d 328.) This is why a judicial decision generally 

applies retroactively. (Rivers v. Roadway Express, 

Inc., supra, at pp. 311–312, 114 S.Ct. 1510; People v. 

Guerra (1984) 37 Cal.3d 385, 399, 208 Cal.Rptr. 162, 

690 P.2d 635.) It is true that two administrative deci-

sions had previously interpreted the statute differently 

than we did. (See Carrisales, supra, at pp. 1138–1139, 

90 Cal.Rptr.2d 804, 988 P.2d 1083.) But we merely 

concluded that those decisions **1021 had miscon-

strued the statute (ibid.); we did not, and could not, 

amend the statute ourselves. (See People v. Guerra, 

supra, at p. 399, fn. 13, 208 Cal.Rptr. 162, 690 P.2d 

635.) It is the courts' duty to construe statutes, ― even 

though this requires the overthrow of an earlier erro-

neous administrative construction.‖ (Bodinson Mfg. 

Co. v. California E. Com., supra, 17 Cal.2d at p. 326, 

109 P.2d 935; see also Rivers v. Roadway Express, 

Inc., supra, at pp. 312–313 & fn. 12, 114 S.Ct. 1510 

[explaining that a United States Supreme Court deci-

sion interpreting a statute stated what the statute had 

always meant, even if the decision overruled earlier 

federal appellate court decisions that had interpreted 

the statute differently].) 
 

Our conclusion that the amendment to section 

12940, subdivision (j)(3), changed rather than clari-

fied the law does not itself decide the question whether 

it applies to this case. It just means that applying the 

amended section to this case would be a retroactive 

application. ―The fact that application of [the statute] 

to the instant case would constitute a *475 retroactive 

rather than a prospective application of the statute is, 

of course, just the beginning, rather than the conclu-

sion, of our analysis.‖ (Evangelatos v. Superior Court 

(1988) 44 Cal.3d 1188, 1206, 246 Cal.Rptr. 629, 753 

P.2d 585.) We turn now to the question ***435 

whether the amendment applies retroactively. 
 
C. Whether the Amendment Applies Retroactively 

[19] ―Generally, statutes operate prospectively 

only.‖ (Myers, supra, 28 Cal.4th at p. 840, 123 

Cal.Rptr.2d 40, 50 P.3d 751; see also Evangelatos v. 

Superior Court, supra, 44 Cal.3d at pp. 1206–1208, 

246 Cal.Rptr. 629, 753 P.2d 585.) ―[T]he presumption 

against retroactive legislation is deeply rooted in our 

jurisprudence, and embodies a legal doctrine centuries 

older than our Republic. Elementary considerations of 

fairness dictate that individuals should have an op-

portunity to know what the law is and to conform their 

conduct accordingly.... For that reason, the ‗principle 

that the legal effect of conduct should ordinarily be 

assessed under the law that existed when the conduct 

took place has timeless and universal appeal.‘ ‖ 

(Landgraf, supra, 511 U.S. at p. 265, 114 S.Ct. 1483, 

fns. omitted; see also Myers, supra, at pp. 840–841, 

123 Cal.Rptr.2d 40, 50 P.3d 751.) ―The presumption 

against statutory retroactivity has consistently been 

explained by reference to the unfairness of imposing 

new burdens on persons after the fact.‖ (Landgraf, 

844
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supra, at p. 270, 114 S.Ct. 1483.) 
 

[20][21] This is not to say that a statute may never 

apply retroactively. ―[A] statute's retroactivity is, in 

the first instance, a policy determination for the Leg-

islature and one to which courts defer absent ‗some 

constitutional objection‘ to retroactivity.‖ (Myers, 

supra, 28 Cal.4th at p. 841, 123 Cal.Rptr.2d 40, 50 

P.3d 751.) But it has long been established that a sta-

tute that interferes with antecedent rights will not 

operate retroactively unless such retroactivity be ―the 

unequivocal and inflexible import of the terms, and 

the manifest intention of the legislature.‖ (United 

States v. Heth (1806) 3 Cranch 399, 7 U.S. 399, 413, 2 

L.Ed. 479; accord, Myers, supra, at p. 840, 123 

Cal.Rptr.2d 40, 50 P.3d 751.) ―[A] statute may be 

applied retroactively only if it contains express lan-

guage of retroactivity or if other sources provide a 

clear and unavoidable implication that the Legislature 

intended retroactive application.‖ (Myers, supra, at p. 

844, 123 Cal.Rptr.2d 40, 50 P.3d 751.) 
 

[22] We see nothing here to overcome the strong 

presumption against retroactivity. Plaintiff and Justice 

Moreno argue that the statement in section 12940, 

subdivision (j)(2), that the subdivision's provisions 

merely declared existing law, shows an intent to apply 

the amendment retroactively. They cite our statement 

that ―where a statute provides that it clarifies or dec-

lares existing law, ‗[i]t is obvious that such a provision 

is indicative of a legislative intent that the amendment 

apply to all existing causes of action from the date of 

its enactment. In accordance with the general rules of 

statutory construction, we must give effect to this 

intention unless there is some constitutional objection 

*476 thereto.‘ ‖ (Western Security Bank, supra, 15 

Cal.4th at p. 244, 62 Cal.Rptr.2d 243, 933 P.2d 507, 

quoting **1022California Emp. etc. Com. v. Payne, 

supra, 31 Cal.2d at p. 214, 187 P.2d 702.) 
 

Neither Western Security Bank, supra, 15 Cal.4th 

232, 62 Cal.Rptr.2d 243, 933 P.2d 507, nor California 

Emp. etc. Com. v. Payne, supra, 31 Cal.2d 210, 187 

P.2d 702, holds that an erroneous statement that an 

amendment merely declares existing law is sufficient 

to overcome the strong presumption against retroac-

tively applying a statute that responds to a judicial 

interpretation. In California Emp. etc. Com. v. Payne, 

the amendment at issue does not appear to have been 

adopted in response to a judicial decision. In Western 

Security Bank, supra, 15 Cal.4th 232, 62 Cal.Rptr.2d 

243, 933 P.2d 507, the only judicial action that had 

interpreted the statute before the Legislature amended 

it was a ***436 Court of Appeal decision that never 

became final. After considering all of the circums-

tances, we specifically held that the amendment at 

issue ―did not effect any change in the law, but simply 

clarified and confirmed the state of the law prior to the 

Court of Appeal's first opinion. Because the legislative 

action did not change the legal effect of past actions, 

[the amendment] does not act retrospectively; it go-

verns this case.‖ (Id. at p. 252, 62 Cal.Rptr.2d 243, 933 

P.2d 507.) Here, by contrast, as we have explained, 

Carrisales, supra, 21 Cal.4th 1132, 90 Cal.Rptr.2d 

804, 988 P.2d 1083, was a final and definitive judicial 

interpretation of the FEHA. The amendment at issue 

here did change the law. 
 

Moreover, the language of section 12940, subdi-

vision (j)(2), namely, that ―The provisions of this 

subdivision are declaratory of existing law,‖ long 

predates the Legislature's overruling of Carrisales, 

supra, 21 Cal.4th 1132, 90 Cal.Rptr.2d 804, 988 P.2d 

1083. That language was added to the section in ref-

erence to a different, earlier, change to the statute. 

(Stats.1987, ch. 605, § 1, p.1945.) Any inference the 

Legislature intended the 2000 amendment to apply 

retroactively is thus far weaker than if the Legislature 

had asserted, in the 2000 amending act itself, that the 

amendment's provisions declared existing law. 
 

Plaintiff and the Court of Appeal also cite state-

ments in the legislative history to the effect that the 

proposed amendment would only ―clarify‖ the law's 

original meaning. But these references may have been 

intended only to demonstrate that clarification was 

necessary, not as positive assertions that the law al-

ways provided for coworker liability. We see no in-

dication the Legislature even thought about giving, 

much less expressly intended to give, the amendment 

retroactive effect to the extent the amendment did 

change the law. Specifically, we see no clear and 

unavoidable intent to have the statute retroactively 

impose liability for actions not subject to liability 

when taken. ―Requiring clear intent assures that [the 

legislative body] itself has affirmatively considered 

the potential unfairness of retroactive application and 

determined that it is an acceptable price to pay for the 

countervailing benefits.‖ (Landgraf, supra, 511 U.S. 

at pp. 272–273, 114 S.Ct. 1483.) 
 

[23][24] Retroactive application would also raise 
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constitutional implications. Both this court and the 

United States Supreme Court have expressed concerns 

that *477 retroactively creating liability for past 

conduct might violate the Constitution, although it 

appears neither court has so held. (Landgraf, supra, 

511 U.S. at p. 281, 114 S.Ct. 1483 [―Retroactive im-

position of punitive damages would raise a serious 

constitutional question‖]; Myers, supra, 28 Cal.4th at 

pp. 845–847, 123 Cal.Rptr.2d 40, 50 P.3d 751; but see 

also Landgraf, at p. 272, 114 S.Ct. 1483 [describing 

―the constitutional impediments to retroactive civil 

legislation‖ as ―now modest‖].) ―An established rule 

of statutory construction requires us to construe sta-

tutes to avoid ‗constitutional infirmit[ies].‘ [Cita-

tions.] That rule reinforces our construction of the 

[statute] as prospective only.‖ (Myers, supra, at pp. 

846–847, 123 Cal.Rptr.2d 40, 50 P.3d 751.) ―Before 

we entertained that [constitutional] question, we 

would have to be confronted with a statute that expli-

citly authorized‖ the imposition of liability ―for 

preenactment conduct.‖ (Landgraf, supra, at p. 281, 

114 S.Ct. 1483.) The amendment here contains no 

such explicit authorization. 
 

For all of these reasons, we conclude that section 

12940, subdivision (j)(3), does not apply**1023 re-

troactively to conduct predating its enactment. 
 

***437 III. CONCLUSION 
We reverse the judgment of the Court of Appeal 

and remand the matter for further proceedings con-

sistent with this opinion. 
 
WE CONCUR: GEORGE, C.J., KENNARD, BAX-

TER, WERDEGAR and BROWN, JJ. 
Concurring and Dissenting Opinion by MORENO, J. 

We held in Carrisales v. Department of Correc-

tions (1999) 21 Cal.4th 1132, 90 Cal.Rptr.2d 804, 988 

P.2d 1083 that the California Fair Employment and 

Housing Act (FEHA) (Gov.Code, § 12900 et seq.) 

does not impose on nonsupervisory coworkers per-

sonal liability for harassment. The Legislature later 

amended Government Code section 12940, subdivi-

sion (j), to impose such personal liability. The statute 

as amended states that its provisions ―are declaratory 

of existing law.‖ (Gov.Code, § 12940, subd. (j)(2).) 
FN1 
 

FN1. All further statutory references are to 

the Government Code, unless otherwise 

specified. 

 
I agree with the majority that the Legislature 

could not, by amending the statute, clarify its meaning 

in a manner inconsistent with our decision in Carri-

sales. Thus, the amendment must be deemed to have 

changed, rather than merely clarified, the law. But 

unlike the majority, I conclude that by purporting to 

clarify its original intent, the Legislature clearly in-

tended to apply this statutory change retroactively. We 

must honor this legislative intent, unless prevented 

from doing so by constitutional concerns. 
 

The majority correctly recognizes that a statute 

may apply retroactively. As we stated in *478Myers v. 

Philip Morris Companies, Inc. (2002) 28 Cal.4th 828, 

840–841, 123 Cal.Rptr.2d 40, 50 P.3d 751, 

―[g]enerally, statutes operate prospectively only‖; 

―unless there is an ‗express retroactivity provision, a 

statute will not be applied retroactively unless it is 

very clear from extrinsic sources that the Legislature 

... must have intended a retroactive application‘ [cita-

tion].... Under this formulation a statute's retroactivity 

is, in the first instance, a policy determination for the 

Legislature and one to which courts defer absent 

‗some constitutional objection‘ to retroactivity. [Cita-

tion.]‖ 
 

The majority, however, ―see[s] nothing here to 

overcome the strong presumption against retroactivi-

ty.‖ (Maj. opn., ante, 20 Cal.Rptr.3d at p. 435, 99 P.3d 

at p. 1021.) I disagree. The statute at issue, subdivision 

(j)(2) of section 12940, states that its provisions ―are 

declaratory of existing law....‖ In Western Security 

Bank v. Superior Court (1997) 15 Cal.4th 232, 244, 62 

Cal.Rptr.2d 243, 933 P.2d 507, we recognized the 

importance of such legislative language: ―[E]ven if the 

court does not accept the Legislature's assurance that 

an unmistakable change in the law is merely a ‗clari-

fication,‘ the declaration of intent may still effectively 

reflect the Legislature's purpose to achieve a retros-

pective change. [Citation.] ... Thus, where a statute 

provides that it clarifies or declares existing law, ‗[i]t 

is obvious that such a provision is indicative of a leg-

islative intent that the amendment apply to all existing 

causes of action from the date of its enactment.‘ ‖ 
 

We made the same point half a century earlier in 

California Emp. etc. Com. v. Payne (1947) 31 Cal.2d 

210, 213, 187 P.2d 702, in which the Legislature had 

amended a statute to add a requirement of an ―intent to 

evade the provisions of this act,‖ further stating that 
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the amendment ―is hereby declared to be merely a 

clarification of the original intention of the legislature 

rather than a substantive change and ***438 such 

section shall be construed for all purposes as though it 

had always read as hereinbefore set forth.‖ Despite the 

Legislature's statement, it was clear that the amend-

ment changed, rather than merely clarified, the law, as 

no such intent to evade had previously been required. 

Accordingly, we held that ―the language of the ‗clari-

fication‘ provision in this case cannot be given an 

obviously absurd effect, and the court cannot accept 

the Legislative statement that an unmistakable change 

in the statute is nothing more than a clarification and 

restatement of its original terms.‖ (Id. at p. 214, 187 

P.2d 702.) We recognized, however, that the Legis-

lature's statement indicated a clear **1024 intent that 

the amendment apply retroactively: ―It does not fol-

low, however, that the ‗clarification‘ provision ... is 

ineffective for any purpose. It is obvious that such a 

provision is indicative of a legislative intent that the 

amendment apply to all existing causes of action from 

the date of its enactment. In accordance with the 

general rules of statutory construction, we must give 

effect to this intention unless there is some constitu-

tional objection thereto.‖ (Ibid.) 
 

 *479 In the present case, as in Western Security 

Bank and California Emp., we cannot give effect to 

the Legislature's statement that the amendment to 

section 12940, subdivision (j) was declaratory of ex-

isting law, but we can give effect to the Legislature's 

clear expression of its intent that this amendment be 

given retroactive effect. 
 

The majority notes that the statutory language 

stating that the provisions of subdivision (j) of section 

12940 are declaratory of existing law was originally 

added to the statute in reference to a 1987 amendment. 

The majority concludes from this that ―[a]ny inference 

the Legislature intended the 2000 amendment to apply 

retroactively is thus far weaker than if the Legislature 

had asserted, in the 2000 amending act itself, that the 

amendment's provisions declared existing law.‖ (Maj. 

opn., ante, 20 Cal.Rptr.3d at p. 436, 99 P.3d at p. 

1022.) Again, I do not agree. 
 

A statute that is amended is ―re-enacted as 

amended.‖ (Cal. Const., art. IV, § 9.) ―The amendment 

of a statute ordinarily has the legal effect of reenacting 

(thus enacting) the statute as amended, including its 

unamended portions.‖ (People v. Scott (1987) 194 

Cal.App.3d 550, 554, 239 Cal.Rptr. 588.) As 

amended, section 12940, subdivision (j) clearly states 

that its provisions are declaratory of existing law. The 

circumstance that the same statement had been made 

in reference to an earlier amendment of the same sta-

tute does not lessen the plain meaning of this statutory 

language. In general, we take it that the Legislature 

means what it says. In the present case, it is difficult to 

imagine how the Legislature could have more clearly 

expressed its intention that the 2000 amendment to 

subdivision (j) of section 12940, like the earlier 

amendment, was declaratory of existing law. 
 

Because the Legislature clearly indicated its in-

tent that the amendment to the statute be applied re-

troactively, we must honor that intent unless there is a 

constitutional objection to doing so. 
 

The high court addressed the constitutional con-

cerns posed by retroactive application of statutes at 

some length in Landgraf v. USI Film Products (1994) 

511 U.S. 244, 114 S.Ct. 1483, 128 L.Ed.2d 229. The 

court recognized that ―the presumption against re-

troactive legislation is deeply rooted in our jurispru-

dence, and embodies a legal doctrine centuries older 

than our Republic. Elementary considerations of 

fairness dictate that individuals should have an op-

portunity to know what the law is and to conform their 

conduct accordingly; settled expectations should not 

be lightly disrupted.‖ ***439(Id. at p. 265, 114 S.Ct. 

1483, fn. omitted.) The court noted that ―the antire-

troactivity principle finds expression in several pro-

visions of our Constitution,‖ including the ex post 

facto clause, the provision prohibiting the impairment 

of obligations of contracts, the Fifth Amendment's 

takings clause, the prohibition of bills of attainder, and 

the due process clause. (Id. at p. 266, 114 S.Ct. 1483.) 
 

 *480 The court was careful to make clear, how-

ever, that these concerns do not necessarily prohibit 

retroactive application of statutes: ―The Constitution's 

restrictions, of course, are of limited scope. Absent a 

violation of one of those specific provisions, the po-

tential unfairness of retroactive civil legislation is not 

a sufficient reason for a court to fail to give a statute its 

intended scope. Retroactivity provisions often serve 

entirely benign and legitimate purposes, whether to 

respond to emergencies, to correct mistakes, to pre-

vent circumvention of a new statute in the interval 

immediately preceding its passage, or simply to give 

comprehensive effect to a new law Congress considers 
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salutary. However, a requirement that Congress first 

make its intention clear helps ensure that Congress 

itself has determined that the benefits of retroactivity 

outweigh the potential for disruption or unfairness.‖ 

**1025(Landgraf v. USI Film Products, supra, 511 

U.S. 244, 267–268, 114 S.Ct. 1483, fn. omitted.) 
 

Further, courts must defer to a legislative judg-

ment that a statute should be applied retroactively: ―In 

this century, legislation has come to supply the do-

minant means of legal ordering, and circumspection 

has given way to greater deference to legislative 

judgments.‖ (Landgraf v. USI Film Products, supra, 

511 U.S. 244, 272, 114 S.Ct. 1483.) Accordingly, the 

high court declared, ―the constitutional impediments 

to retroactive civil legislation are now modest.‖ (Ibid., 

italics omitted.) 
 

Significantly, defendant Lopez does not cite any 

authority establishing that retroactive application of 

the amendment to section 12940, subdivision (j) 

would violate the Constitution. Rather, he simply 

asserts that ―to impose personal liability ... retroac-

tively should require a ‗clear and unavoidable‘ state-

ment from the Legislature favoring retroactivity....‖ 

As explained above, I conclude that the provision 

stating that the amendment is declaratory of existing 

law constitutes such a clear statement of intent to 

apply the amendment retroactively. 
 

Neither does the majority cite any authority es-

tablishing that retroactive application of the amend-

ment to section 12940, subdivision (j) would violate 

the Constitution. Rather, the majority asserts that 

retroactive application would ―raise constitutional 

implications,‖ while acknowledging that ―[b]oth this 

court and the United States Supreme Court have ex-

pressed concerns that retroactively creating liability 

for past conduct might violate the Constitution, al-

though it appears neither court has so held. [Cita-

tions.]‖ (Maj. opn., ante, 20 Cal.Rptr.3d at p. 436, 99 

P.3d at p. 1022, italics added.) 
 

I discern no constitutional impediment to giving 

effect to the Legislature's clear intent to apply the 

amendment to section 12940, subdivision (j) retroac-

tively. As noted above, the amendment changed the 

law by imposing upon nonsupervisory coworkers 

personal liability under the FEHA for harassment, but 

this did not subject such nonsupervisory coworkers to 

liability for *481 harassment for the first time. As we 

noted in Carrisales, ―our conclusion [that nonsuper-

visory coworkers could not be held personally liable 

under the FEHA] does not necessarily prevent a ha-

rasser from being personally liable to the victim under 

some other statute or theory of tort. All we hold is that 

the ***440 FEHA does not cover harassment short of 

an unlawful employment practice. The FEHA's non-

coverage does not immunize anyone, including a 

coworker, from the consequences of conduct that is 

otherwise tortious.‖ (Carrisales v. Department of 

Corrections, supra, 21 Cal.4th 1132, 1136, 90 

Cal.Rptr.2d 804, 988 P.2d 1083.) And we have rec-

ognized ―that employment discrimination, including 

sexual harassment ... can cause emotional distress 

[and] that such distress is a compensable injury under 

traditional theories of tort law....‖ (Peralta Community 

College Dist. v. Fair Employment & Housing Com. 

(1990) 52 Cal.3d 40, 48, 276 Cal.Rptr. 114, 801 P.2d 

357, fn. omitted.) 
 

Given the ―modest‖ constitutional impediments 

to retroactive civil legislation (Landgraf v. USI Film 

Products, supra, 511 U.S. 244, 272, 114 S.Ct. 1483), 

and the circumstance that harassment by nonsupervi-

sory coworkers was tortious prior to the statutory 

amendment imposing liability for such conduct under 

the FEHA, I conclude that there is no constitutional 

obstacle to the retroactive imposition of personal lia-

bility for harassment on nonsupervisory coworkers, as 

the Legislature intended. 
 
Cal.,2004. 
McClung v. Employment Development Dept. 
34 Cal.4th 467, 99 P.3d 1015, 20 Cal.Rptr.3d 428, 94 

Fair Empl.Prac.Cas. (BNA) 1693, 04 Cal. Daily Op. 

Serv. 9912, 2004 Daily Journal D.A.R. 13,516 
 
END OF DOCUMENT 
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PARAMETERS AND GUIDELINES AMENDMENT 

Elections Code Sections 3003 and 3024 

Statutes 1978, Chapter 77 

Statutes 2002, Chapter 1032 

Absentee Ballots 

I. SUMMARY OF THE MANDATE 

Elections Code section 3003, as added by Statutes 1978, chapter 77, and amended by Statutes 

1994, chapter 920, requires that absentee ballots be available to any registered voter.
1
  The Board 

of Control, predecessor agency to the Commission on State Mandates, determined at its hearing 

of June 17, 1981, that a reimbursable state mandate requiring an “increased level of service” 

exists in Statutes 1978, chapter 77.  Under prior law, absentee ballots were provided only when 

the following conditions were met: 

a. illness, 

b. absence from precinct at day of election, 

c. physical handicap, 

d. conflicting religious commitments, or 

e. voter’s residence is more than ten miles from his polling place. 

Elections Code section 3024, as added by Statutes 2002, chapter 1032
2
 requires the Commission 

on State Mandates to amend these parameters and guidelines to “delete school districts, county 

boards of education, and community college districts from the list of eligible claimants.”   

AB 3005 specifies that the cost to administer absentee ballots when issues and elective offices 

related to school districts, as defined by Government Code section 17519, are included on a 

ballot election with non-education issues and elective offices shall not be fully or partially 

prorated to a school district. 

II. ELIGIBLE CLAIMANTS 

“Local agencies,” as defined in Government Code section 17518, that have incurred increased 

costs as a direct result of this mandate are eligible to claim reimbursement of those costs. 

“School districts,” as defined in Government Code section 17519, that have incurred increased 

costs as a direct result of administering their own election program are eligible to claim 

reimbursement of those costs.  School districts cannot claim reimbursement when the county 

election official administers a school district election. 

III. PERIOD OF REIMBURSEMENT 

Actual costs for one fiscal year should be included in each claim.  Estimated costs for the 

subsequent year may be included on the same claim, if applicable.  Pursuant to Government 

                                                 
1
 Statutes 1994, chapter 920 only renumbered Elections Code section 3003. 

2
 Assembly Bill No. 3005 (2001-2002 Reg. Sess.), hereafter referred to as AB 3005. 
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Code section 17561, subdivision (d)(1), all claims for reimbursement of initial years costs shall 

be submitted within 120 days of issuance of the claiming instructions by the State Controller. 

For initial claims and annual claims filed prior to September 30, 2002, including amendments 

thereof, if the total costs for a given fiscal year do not exceed $200, no reimbursement shall be 

allowed except as otherwise allowed by Government Code section 17564.  For initial claims and 

annual claims filed on or after September 30, 2002, if the total costs for a given fiscal year do not 

exceed $1000, no reimbursement shall be allowed except as otherwise allowed by Government 

Code section 17564. 

A. Local Agencies 

Government Code section 17557, prior to its amendment by Statutes 1998, chapter 681 (effective 

September 22, 1998) stated that a test claim must be submitted on or before December 31 

following a given fiscal year to establish eligibility for that fiscal year.   

Statutes 1978, chapter 77 became effective on January 1, 1979.  The test claim was filed on 

January 2, 1981.  Therefore, in accordance with Section 17557, as in effect on the date of the 

filing of the test claim, all costs incurred by local agencies in compliance with Statutes 1978, 

chapter 77 are eligible for reimbursement on or after July 1, 1980.  The first claim submitted will 

report costs incurred from July 1, 1980 through June 30, 1981.   

B. School Districts 

California Code of Regulations, title 2, section 1185.3, prior to its amendment (effective 

September 13, 1999), stated that a parameters and guidelines amendment filed after the initial 

claiming deadline must be submitted on or before November 30 following a fiscal year in order 

to establish eligibility for reimbursement for that fiscal year.  An amendment was filed on 

August 25, 1997.  Therefore, in accordance with Section 1185.3, as in effect on the date of the 

filing of the parameters and guidelines amendment, all costs incurred by school districts in 

compliance with Statutes 1978, chapter 77 are eligible for reimbursement on or after July 1, 1996 

through September 27, 2002. 

Effective September 13, 1999, California Code of Regulations, title 2, section 1183.2, states that 

a parameters and guidelines amendment filed after the initial claiming deadline must be 

submitted on or before January 15 following a fiscal year in order to establish eligibility for 

reimbursement for that fiscal year.  This amendment, as required by AB 3005, was effective 

September 28, 2002.  Therefore, only those costs incurred by school districts to administer their 

own election program in compliance with Statutes 1978, chapter 77 are eligible for 

reimbursement on or after September 28, 2002. 

IV. REIMBURSABLE ACTIVITIES 

To be eligible for mandated cost reimbursement for any fiscal year, only actual costs may be 

claimed.  Actual costs are those costs actually incurred to implement the mandated activities.  

Actual costs must be traceable and supported by source documents that show the validity of such 

costs, when they were incurred, and their relationship to the reimbursable activities.  A source 

document is a document created at or near the same time the actual cost was incurred for the 
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event or activity in question.  Source documents may include, but are not limited to, employee 

time records or time logs, sign-in sheets, invoices, and receipts. 

Evidence corroborating the source documents may include, but is not limited to, worksheets, cost 

allocation reports (system generated), purchase orders, contracts, agendas, training packets, and 

declarations.  Declarations must include a certification or declaration stating, “I certify under 

penalty of perjury under the laws of the State of California that the foregoing is true and correct 

based upon personal knowledge.”  Evidence corroborating the source documents may include 

data relevant to the reimbursable activities otherwise in compliance with local, state, and federal 

government requirements.  However, corroborating documents cannot be substituted for source 

documents. 

The claimant is only allowed to claim and be reimbursed for increased costs for reimbursable 

activities identified below.  Increased cost is limited to the cost of an activity that the claimant is 

required to incur as a result of the mandate. 

For each eligible claimant, these parameters and guidelines shall provide reimbursement only for 

costs associated with the increase in absentee ballot filings, as determined under the formulas 

below. 

A. Elections Done by the County Election Official and Billed to the Local Agency 

Methods 1, 2 and 3, below, are intended for use where a local agency election is done by the 

county election official and billed to the local agency.  When county election officials provide 

election services to other local agencies, the costs of those billed services pursuant to the 

Uniform District Election Law (Elections Code section 10500 et seq.) shall not be included in the 

county’s reimbursement claim.   

Method 1 

This method applies when the county election official does all calculations and provides a billing 

that distinguishes the reimbursable amount and the non-reimbursable amount billed. 

If the county election official determines the claimant’s pro rata share of reimbursable costs and 

reports the pro rata share of these costs in a separate bill or as a line item on a bill, the claimant 

may claim the amount paid to the county for the reimbursable costs. 

Method 2 

This method assumes that the percentage increase in absentee ballots is uniform throughout the 

county, and uses the countywide figures to determine the percentage of reimbursable costs. 

1. Obtain data from county election official on the number of reimbursable absentee ballots (n), 

the number of absentee ballots cast (z) for the fiscal year, and the amount billed to the local 

agency by the county for total absentee ballot costs. 

2. Calculate the Reimbursable Cost Percentage 

 n  • 100 = Reimbursable Cost Percentage (p) 

 z  
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3. Calculate the Reimbursable Costs 

   p   • amount billed by county = Amount of Reimbursable Costs 

 100 

Method 3 

This method is more complex, and requires the local agency to have data on numbers of ballots 

and absentee ballots filed in the local agency area.  It requires the collection of more data, which 

may or may not be readily available.   

1. Base Year Calculation (remains the same for all fiscal years claimed) 

w) Number of ballots cast in the district or local agency area from January 1, 1975 through 

December 30, 1978 (w) 

x) Number of absentee ballots cast in the district or local agency area from January 1, 1975 

through December 30, 1978 (x) 

2. Calculation for Fiscal Year Claimed (compute for each fiscal year claimed) 

y) Number of ballots cast in the district or local agency area in fiscal year claimed (y) 

z) Number of absentee ballots cast in the district or local agency area in fiscal year claimed 

(z) 

3. Formula for Calculating Number of Reimbursable Absentee Ballots Filed 

z – (x • y) = Number of reimbursable absentee ballots (n) 

 w 

4. Calculation of Reimbursable Cost Percentage 

 n  • 100 = Reimbursable Cost Percentage (p) 

  z  

5. Calculation of Reimbursable Costs 

   p   • amount billed by county = Amount of Reimbursable Costs 

 100 

B. Local Agencies or School Districts that Administer their Own Elections 

Method 4, below, is intended for use where local agencies and school districts do their own 

elections and thus have the information on both numbers of ballots and absentee ballots, as well 

as the per-ballot cost information needed for item 4. 

Method 4 

1. Base Year Calculation (remains the same for all fiscal years claimed) 

w) Number of ballots cast in the district or local agency area from January 1, 1975 through 

December 30, 1978 (w) 

x) Number of absentee ballots cast in the district or local agency area from January 1, 1975 

through December 30, 1978 (x) 
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2. Calculation for Fiscal Year Claimed (compute for each claim) 

y) Number of ballots cast in the district or local agency area in fiscal year claimed (y) 

z) Number of absentee ballots cast in the district or local agency area in fiscal year claimed 

(z) 

3. Formula for Calculating Number of Reimbursable Absentee Ballots Filed 

z – (x • y) = Number of reimbursable absentee ballots (n) 

 w 

4. Calculation of Cost Per Absentee Ballot Filing (See section V. Claim Preparation and 

Submission) 

a. Material $___________ 

b. Postage $___________ 

c. Labor $___________ 

d. Overhead $___________ 

e. Cost per Absentee Ballot $___________ 

 (a+b+c+d) 

5. Computation of Reimbursement 

A. Number of reimbursable filings (Item 3)(n) ___________ 

B. Cost per Absentee Ballot filing (Item 4)(e) $___________ 

Total Reimbursement (A • B) $___________ 

V. CLAIM PREPARATION AND SUBMISSION 

Each of the following cost elements must be identified for each reimbursable activity identified 

in Section IV, Reimbursable Activities, of this document.  Each claimed reimbursable cost must 

be supported by source documentation as described in Section IV.  Additionally, each 

reimbursement claim must be filed in a timely manner. 

A. Direct Cost Reporting 

Direct costs are those costs incurred specifically for the reimbursable activities.  The following 

direct costs are eligible for reimbursement. 

1.  Salaries and Benefits 

Report each employee implementing the reimbursable activities by name, job 

classification, and productive hourly rate (total wages and related benefits divided by 

productive hours).  Describe the specific reimbursable activities performed and the hours 

devoted to each reimbursable activity performed. 
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2.  Materials and Supplies 

Report the cost of materials and supplies that have been consumed or expended for the 

purpose of the reimbursable activities.  Purchases shall be claimed at the actual price 

after deducting discounts, rebates, and allowances received by the claimant.  Supplies 

that are withdrawn from inventory shall be charged on an appropriate and recognized 

method of costing, consistently applied. 

3.  Contracted Services 

Report the name of the contractor and services performed to implement the reimbursable 

activities.  Attach a copy of the contract to the claim.  If the contractor bills for time and 

materials, report the number of hours spent on the activities and all costs charged.  If the 

contract is a fixed price, report the dates when services were performed and itemize all 

costs for those services. 

4.  Fixed Assets and Equipment 

Report the purchase price paid for fixed assets and equipment (including computers) 

necessary to implement the reimbursable activities.  The purchase price includes taxes, 

delivery costs, and installation costs.  If the fixed asset or equipment is also used for 

purposes other than the reimbursable activities, only the pro-rata portion of the purchase 

price used to implement the reimbursable activities can be claimed. 

5.  Travel 

Report the name of the employee traveling for the purpose of the reimbursable activities.  

Include the date of travel, destination point, the specific reimbursable activity requiring 

travel, and related travel expenses reimbursed to the employee in compliance with the 

rules of the local jurisdiction.  Report employee travel time according to the rules of cost 

element A.1, Salaries and Benefits, for each applicable reimbursable activity. 

B.  Indirect Cost Rates 

Indirect costs are costs that are incurred for a common or joint purpose, benefiting more than one 

program, and are not directly assignable to a particular department or program without efforts 

disproportionate to the result achieved.  Indirect costs may include both (1) overhead costs of the 

unit performing the mandate; and (2) the costs of the central government services distributed to 

the other departments based on a systematic and rational basis through a cost allocation plan. 

Local Agencies 

Compensation for indirect costs is eligible for reimbursement utilizing the procedure provided in 

the Office of Management and Budget (OMB) Circular A-87.  Claimants have the option of 

using 10% of direct labor, excluding fringe benefits, or preparing an Indirect Cost Rate Proposal 

(ICRP) if the indirect cost rate claimed exceeds 10%. 

If the claimant chooses to prepare an ICRP, both the direct costs (as defined and described in 

OMB Circular A-87 Attachments A and B) and the indirect costs shall exclude capital 

expenditures and unallowable costs (as defined and described in OMB A-87 Attachments A and 
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B).  However, unallowable costs must be included in the direct costs if they represent activities 

to which indirect costs are properly allocable. 

The distribution base may be (1) total direct costs (excluding capital expenditures and other 

distorting items, such as pass-through funds, major subcontracts, etc.), (2) direct salaries and 

wages, or (3) another base which results in an equitable distribution. 

In calculating an ICRP, the Claimant shall have the choice of one of the following 

methodologies: 

1. The allocation of allowable indirect costs (as defined and described in OMB Circular 

A-87 Attachments A and B) shall be accomplished by (1) classifying a department’s 

total costs for the base period as either direct or indirect, and (2) dividing the total 

allowable indirect costs (net of applicable credits) by an equitable distribution base.  

The result of this process is an indirect cost rate which is used to distribute indirect 

costs to mandates.  The rate should be expressed as a percentage which the total 

amount allowable indirect costs bears to the base selected; or 

2. The allocation of allowable indirect costs (as defined and described in OMB Circular 

A-87 Attachments A and B) shall be accomplished by (1) separating a department 

into groups, such as divisions or sections, and then classifying the division’s or 

section’s total costs for the base period as either direct or indirect, and (2) dividing the 

total allowable indirect costs (net of applicable credits) by an equitable distribution 

base.  The result of this process is an indirect cost rate that is used to distribute 

indirect costs to mandates.  The rate should be expressed as a percentage which the 

total amount allowable indirect costs bears to the base selected. 

School Districts 

School districts must use the J-380 (or subsequent replacement) non-restrictive indirect cost rate 

provisionally approved by the California Department of Education. 

County offices of education must use the J-580 (or subsequent replacement) non-restrictive 

indirect cost rate provisionally approved by the California Department of Education. 

Community colleges have the option of using: (1) a federally approved rate, utilizing the cost 

accounting principles from the Office of Management and Budget Circular A-21, "Cost 

Principles of Educational Institutions"; (2) the rate calculated on State Controller's Form  

FAM-29C; or (3) a 7% indirect cost rate. 

VI. RECORD RETENTION 

Pursuant to Government Code section 17558.5, subdivision (a), a reimbursement claim for actual 

costs filed by a local agency or school district pursuant to this chapter
3
 is subject to the initiation 

of an audit by the Controller no later than three years after the date that the actual reimbursement 

claim is filed or last amended, whichever is later.  However, if no funds are appropriated or no 

payment is made to a claimant for the program for the fiscal year for which the claim is filed, the 

time for the Controller to initiate an audit shall commence to run from the date of initial payment 

                                                 
3
 This refers to Title 2, division 4, part 7, chapter 4 of the Government Code. 
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of the claim.  All documents used to support the reimbursable activities, as described in  

Section IV, must be retained during the period subject to audit.  If an audit has been initiated by 

the Controller during the period subject to audit, the retention period is extended until the 

ultimate resolution of any audit findings. 

VII. OFFSETTING SAVINGS AND REIMBURSEMENTS 

Any offsetting savings the claimant experiences in the same program as a result of the same 

statutes or executive orders found to contain the mandate shall be deducted from the costs 

claimed.  In addition, reimbursement for this mandate from any source, including but not limited 

to, services fees collected, federal funds, and other state funds, shall be identified and deducted 

from this claim. 

VIII. STATE CONTROLLER’S CLAIMING INSTRUCTIONS 

Pursuant to Government Code section 17558, subdivision (b), the Controller shall issue claiming 

instructions for each mandate that requires state reimbursement not later than 60 days after 

receiving the adopted parameters and guidelines from the Commission, to assist local agencies 

and school districts in claiming costs to be reimbursed.  The claiming instructions shall be 

derived from the statute or executive order creating the mandate and the parameters and 

guidelines adopted by the Commission. 

Pursuant to Government Code section 17561, subdivision (d)(1), issuance of the claiming 

instructions shall constitute a notice of the right of the local agencies and school districts to file 

reimbursement claims, based upon parameters and guidelines adopted by the Commission. 

IX. REMEDIES BEFORE THE COMMISSION 

Upon request of a local agency or school district, the Commission shall review the claiming 

instructions issued by the State Controller or any other authorized state agency for 

reimbursement of mandated costs pursuant to Government Code section 17571.  If the 

Commission determines that the claiming instructions do not conform to the parameters and 

guidelines, the Commission shall direct the Controller to modify the claiming instructions and 

the Controller shall modify the claiming instructions to conform to the parameters and guidelines 

as directed by the Commission. 

In addition, requests may be made to amend parameters and guidelines pursuant to Government 

Code section 17557, subdivision (a), and California Code of Regulations, title 2, section 1183.2. 
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