STATE of CALIFORNIA

COMMISSION ON STATE | }
MANDATES \

November 21, 2017

Ms. Marnie Ajello

State Water Resources
Control Board

1001 I Street, 22nd Floor
Sacramento, CA 95814-2828

And Parties, Interested Parties, and Interested Persons (See Mailing List)

RE: Notice of Limited Extension of Time to Comment and Provide the Administrative
Records Requested
California Regional Water Quality Control Board, San Francisco Bay Region,
Order No. R2-2015-0049, 16-TC-03
City of Union City, Claimant

Dear Ms. Ajello:

As you are aware, Commission on State Mandates (Commission) staff issued the Notice of
Complete Test Claim Filing, Schedule for Comments, Request for Administrative Record, and
Notice of Tentative Hearing Date for the above-captioned Test Claim on September 11, 2017,
indicating the due date for comments from parties, interested parties, and interested persons as
well as for the administrative records of the above-named permit from the State Water Resources
Control Board (State Board) and the San Francisco Bay Regional Water Quality Control Board
(Regional Board; Collectively Water Boards). On October 10, 2017, the Department of Finance
filed comments on this matter.

On November 1, 2017, Commission staff was informed that certain members of the Water
Boards’ staff, who will be tasked with the work on this Test Claim, wished to be added to the
mailing list and would be submitting a request for extension of time to comment since they were
not made aware of the filing until that date, though the September 11, 2017 notice was served on
the acting executive director and chief counsel of the State Board and the executive officer of the
Regional Board. '

On November 7, 2017, the Commission received the claimant’s request for extension of the 30-
day rebuttal period provided in section 1183.3 of the Commission’s regulations which requested
that the extension run from the service of the Water Boards’ yet-to-be-filed comments on the
Test Claim. On November 9, 2017, Commission staff issued the Notice of Extension of Time to
Comment and Provide the Administrative Records Requested and Approval of Claimant’s
Request for Extension of Time to File Rebuttal Comments, extending the due date for comments
from parties, interested parties, and interested persons as well as for the administrative records of
the above-named permit from the Water Boards to December 11, 2017, and extended claimant’s
rebuttal period to 30 days from the date of service of these items.

Also on November 9, 2017, immediately following issuance of the extension approval, the
Commission received a Notice of Intent to File filed on State Board letterhead and with no
indication that was from anyone other than the State Board. Specifically, this notice explained
that the administrative record and a response would be filed sometime in mid-to-late January due
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to the upcoming holidays and numerous vacations and unavailability of staff. In addition, the
notice indicates that the State Board does not have an administrative record for the adoption of
the Order, that several parties have filed administrative petitions for review of various aspects of
the Order with the State Board, and that there is nothing in the claim that relates to actions of the
State Board. On November 15, 2017, Commission staff issued the Response to the State Board’s
Notice of Intent to File noting that, although it is understood that the Regional Board adopted the
test claim permit in the first instance and would have the majority of the documents relevant to
the permit’s findings and requirements, it is our understanding that the permit has also been
approved by the State Board, which presumably had some sort of document and supporting
documentation in the record before it to approve. The response also requested that the Water
Boards submit the record or records relied upon by the Water Boards to support their respective
approvals of the test claim permit.

November 16, 2017 Regional Board Request for Extension

Your request for an extension of time until 30 days after the issuance of a decision by the Third
District Court of Appeals regarding test claims on a San Diego municipal stormwater permit is
denied. However a more limited additional 30 day extension from the current due date is granted
for good cause.

On November 16, 2017, the Commission received the Regional Board’s response and request for
extension of time to file comments on the Test Claim and the requested administrative records on
the above-named permit, noting that Commission staff made some incorrect assumptions about
the process for approval of permits adopted by the Regional Board, and clarified that the letter
sent on November 9, 2017 was sent by the Regional Board’s counsel, not the State Board, and
that Order No. R2-2015-0049 was not and did not need to be approved by the State Board since
Regional Water Board-issued permits are final once the Regional Water Board has adopted them,
and in the absence of objections from U.S. EPA, become effective on the date specified on the
permit. In addition, the response noted that parties aggrieved by a Regional Board decision may
petition the State Board to review that decision, and that multiple permittees petitioned the
adoption of Order No. R2-2015-0059 but the State Board has not ruled on their petitions nor held
any hearings, and the permit remains in effect pending State Board review.

In addition, the Regional Board requested an extension of time to file comments on the Test
Claim as well as the administrative record beyond the current December 11, 2017 deadline
extension already granted, due to the fact that the holidays are approaching and multiple key staff
will be out of the office. The request indicates that, the Monday, November 20, 2017, hearing of
the Third District Court of Appeal regarding a test claim decision on a San Diego municipal
stormwater permit, involves issues substantially similar to those in the above-captioned Test
Claim and suggests that all parties may benefit from guidance from the Third District Court of
Appeals before submitting comments on this Test Claim. Accordingly, the Regional Board
requested an extension of time until 30 days from the date of the Court of Appeals decision. -

Government Code section 17553 requires that the Commission adopt procedures to ensure a
statewide cost estimate is adopted within 12 months after receipt of a test claim, which may be
extended for up to six months. The procedures must also permit the hearing of a claim to be
postponed at the request of the claimant “until the next scheduled hearing.” Government Code
section 17554 also allows the waiver of procedural requirements, with the agreement of all
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parties, and generally with the intent to shorten periods of time or to consolidate claims. Section
1187.9(a) of the Commission’s regulations does provide that so long as a postponement of a
hearing would not be required, there is no prejudice to any party or interested party, and there is
no other good reason for denial, the request for extension of time made by any party shall be
approved for good cause as defined.

However, your request for an extension of time until 30 days after the decision of the Third
District Court of Appeal (or until March 27, 2018), almost certain to lead to another request to
postpone until resolution by the California Supreme Court, does not present good cause. Section
1187.9(b)(1) of the Commission’s regulations provides examples of good cause, which include
the Commission’s backlog of matters and whether the interests of justice are best served by a
postponement. The resolution of this Test Claim, as well as other pending stormwater test
claims, were delayed pursuant to the Commission’s prior regulations,! first due to a historic
backlog of test claims pending with the Commission,? and second because of the stormwater
litigation in California Supreme Court Case No. S214855. With the exception of the pending
stormwater test claims, the test claim backlog has since been eliminated.’

There are numerous and sundry cases pending in the courts in a variety of postures that could
potentially be relevant to any given test claim filed with the Commission. If such decisions are
issued and appear to be relevant while the test claim is pending, all parties will be invited to
provide additional briefing on that new authority. Otherwise, the Commission has a process to
re-determine prior Commission decisions based on a subsequent change in law. If the
Commission were to wait for every stormwater issue to be conclusively resolved by the courts
prior to requiring comments and a hearing on a test claim, the pending test claims might never be
heard and decided.

Neither the Government Code nor the courts have stayed the administrative process for the
stormwater claims and now that the federal mandate issue has been addressed by the California
Supreme Court, there is no good cause to halt the Commission’s process. Under California Code
of Civil Procedure section 1094.5, a request for a stay can be made to the court which, if granted,
would be honored by the Commission.

However, due to the holidays and vacations of key staff, your request for extension is approved
for 30 days from the current due date.

Therefore, pursuant to section 1187.9(a) of the Commission’s regulations, comments from
parties, interested parties, and interested persons as well as the administrative records of the

! Former California Code of Regulations, title 2, section 1183.01(c), which did not contain time
limitations on the executive director’s authority to postpone a matter.

2 This backlog resulted in it taking an average of approximately five years to adopt a statewide
cost estimate from the time of filing a test claim during the time period from about 2003 to 2013
and the reasons for this backlog are discussed at length in the Commission’s annual Report to
Finance and Backlog Reduction Plan, which may be found on the Commission’s website.

3 For test claims filed since 2013, excluding the stormwater claims, the Commission has been
adopting test claims within an average of 13 months and statewide cost estimates within an
average of 15 months from the time of the test claim filing.
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above-named permit from both the State and Regional Water Boards are now due
January 10, 2018. The claimant’s rebuttal period will extend 30 days from the date of service
of these items.

This matter remains tentatively set for hearing on September 28, 2018.

You are advised that comments filed with the Commission are required to be simultaneously
served on the other interested parties on the mailing list, and to be accompanied by a proof of
service. However, this requirement may also be satisfied by electronically filing your
documents. Refer to http://www.csm.ca.gov/dropbox procedures.php on the Commission’s
website for electronic filing instructions. (Cal. Code Regs., tit. 2, § 1181.3.)

Sincerely,

Heather Halsey
Executive Director



DECLARATION OF SERVICE BY EMAIL

I, the undersigned, declare as follows:

I am a resident of the County of Sacramento and I am over the age of 18 years, and not a party to
the within action." My place of employment is 980 Ninth Street, Suite 300, Sacramento,
California 95814. ' '

On November 21, 2017, I served the:

e Notice of Limited Extension of Time to Comment and Provide the Administrative
Records Requested issued November 21, 2017

e San Francisco Bay Regional Water Quality Control Board Request for Extension of
Time filed November 16, 2017

California Regional Water Quality Control Board, San Francisco Bay Region,
Order No. R2-2015-0049, 16-TC-03 ‘
City of Union City, Claimant

by making it available on the Commission’s website and providing notice of how to locate it to
the email addresses provided on the attached mailing list.

I declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct, and that this declaration was executed on November 21, 2017 at Sacramento,
California.

Jill L. Magee

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

(916) 323-3562
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COMMISSION ON STATE MANDATES

Mailing List
Last Updated: 11/21/17
Claim Number: 16-TC-03

California Regional Water Quality Control Board, San Francisco Bay Region,

Matter: ) jer No. R2-2015-0049

Claimant: City of Union City

TO ALL PARTIES, INTERESTED PARTIES, AND INTERESTED PERSONS:

Each commission mailing list is continuously updated as requests are received to include or remove any
party or person on the mailing list. A current mailing list is provided with commission correspondence, and
a copy of the current mailing list is available upon request at any time. Except as provided otherwise by
commission rule, when a party or interested party files any written material with the commission
concerning a claim, it shall simultaneously serve a copy of the written material on the parties and interested
parties to the claim identified on the mailing list provided by the commission. (Cal. Code Regs., tit. 2, §
1181.3.)

Antonio Acosta, City Manager, City of Union City
34009 Alvarado-Niles Road, Union City, CA 94587
Phone: (510) 675-5351

tonya@unioncity.org

Marni Ajello, Attorney, Office of Chief Counsel, State Water Resources Control Board

San Francisco Bay Regional Water Quality Control Board, 1001 I Street, 22nd Floor, Sacramento,
CA 95814

Phone: (916) 327-4439

marnie.ajello@waterboards.ca.gov

Socorro Aquino, State Controller's Office

Division of Audits, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-7522

SAquino@sco.ca.gov

Tamarin Austin, Attorney, Office of Chief Counsel, State Water Resources Control Board

San Francisco Bay Regional Water Quality Control Board, 1001 I Street, 22nd Floor, Sacramento,
CA 95814

Phone: (916) 341-5171

Tamarin. Austin@waterboards.ca.gov

Harmeet Barkschat, Mandate Resource Services, LLC
5325 Elkhorn Blvd. #307, Sacramento, CA 95842
Phone: (916) 727-1350

harmeet@calsdrc.com

Lacey Baysinger, State Controller's Office
Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816

https://csm.ca.gov/csmint/cats/print_mailing_list_from_claim.php 1/6
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Phone: (916) 324-0254
Ibaysinger@sco.ca.gov

Cindy Black, City Clerk, City of St. Helena
1480 Main Street, St. Helena, CA 94574
Phone: (707) 968-2742
cityclerk@cityofsthelena.org

Dale Bowyer, Section Leader, San Francisco Bay Regional Water Quality Control B
1515 Clay Street, Suite 1400, Oakland, CA 94612

Phone: (510) 622-2323

Dale.Bowyer@waterboards.ca.gov

Allan Burdick,

7525 Myrtle Vista Avenue, Sacramento, CA 95831
Phone: (916) 203-3608

allanburdick@gmail.com

J. Bradley Burgess, MGT of America

895 La Sierra Drive, Sacramento, CA 95864
Phone: (916)595-2646
Bburgess@mgtamer.com

Gwendolyn Carlos, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 323-0706

gearlos@sco.ca.gov

Daniel Carrigg, Deputy Executive Director/Legislative Director, League of California Cities
1400 K Street, Suite 400, Sacramento, CA 95814

Phone: (916) 658-8222

Dcarrigg@cacities.org

Annette Chinn, Cost Recovery Systems,Inc.

705-2 East Bidwell Street, #294, Folsom, CA 95630
Phone: (916) 939-7901

achinncrs@aol.com

Carolyn Chu, Senior Fiscal and Policy Analyst, Legal Analyst's Office
925 L Street, Sacramento, CA 95814

Phone: (916) 319-8326

Carolyn.Chu@lao.ca.gov

Michael Coleman, Coleman Advisory Services
2217 Isle Royale Lane, Davis, CA 95616
Phone: (530) 758-3952

coleman@munil.com

Anita Dagan, Manager, Local Reimbursement Section, State Controller's Office

Local Government Programs and Services Division, Bureau of Payments, 3301 C Street, Suite 740,
Sacramento, CA 95816

Phone: (916) 324-4112

Adagan@sco.ca.gov

Marieta Delfin, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-4320

mdelfin@sco.ca.gov

https://csm.ca.gov/csmint/cats/print_mailing_list_from_claim.php
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Donna Ferebee, Department of Finance

915 L Street, Suite 1280, Sacramento, CA 95814
Phone: (916) 445-3274
donna.ferebee@dof.ca.gov

Susan Geanacou, Department of Finance

915 L Street, Suite 1280, Sacramento, CA 95814
Phone: (916) 445-3274
susan.geanacou@dof.ca.gov

Dillon Gibbons, Legislative Representative, California Special Districts Association
1112 T Street Bridge, Suite 200, Sacramento, CA 95814

Phone: (916) 442-7887

dillong@csda.net

Catherine George Hagan, Senior Staff Counsel, State Water Resources Control Board

c/o San Diego Regional Water Quality Control Board, 2375 Northside Drive, Suite 100, San Diego,
CA 92108

Phone: (619) 521-3012

catherine.hagan@waterboards.ca.gov

Heather Halsey, Executive Director, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814

Phone: (916) 323-3562

heather.halsey@csm.ca.gov

Sunny Han, Project Manager, City of Huntington Beach
2000 Main Street, Huntington Beach, CA 92648

Phone: (714) 536-5907

Sunny.han@surfcity-hb.org

Chris Hill, Principal Program Budget Analyst, Department of Finance
Local Government Unit, 915 L Street, Sacramento, CA 95814

Phone: (916) 445-3274

Chris.Hill@dof.ca.gov

Justyn Howard, Program Budget Manager, Department of Finance
915 L Street, Sacramento, CA 95814

Phone: (916) 445-1546

justyn.howard@dof.ca.gov

Mark Ibele, Senate Budget & Fiscal Review Committee

California State Senate, State Capitol Room 5019, Sacramento, CA 95814
Phone: (916) 651-4103

Mark.Ibele@sen.ca.gov

Edward Jewik, County of Los Angeles

Auditor-Controller's Office, 500 W. Temple Street, Room 603, Los Angeles, CA 90012
Phone: (213) 974-8564

ejewik@auditor.lacounty.gov

Jill Kanemasu, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-9891

jkanemasu@sco.ca.gov

Anita Kerezsi, AK & Company
3531 Kersey Lane, Sacramento, CA 95864
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Phone: (916) 972-1666
akcompanysb90@gmail.com

Michael Lauffer, Chief Counsel, State Water Resources Control Board
1001 I Street, 22nd Floor, Sacramento, CA 95814-2828

Phone: (916) 341-5183

michael.lauffer@waterboards.ca.gov

Keith Lichten, Division Chief, San Francisco Bay Regional Water Quality Control B
Watershed Management, 1515 Clay Street, Suite 1400, Oakland, CA 94612

Phone: (510) 622-2380

klichten@waterboards.ca.gov

Selina Louie, Water Resource Control Engineer, San Francisco Bay Regional Water Quality Control
B

1515 Clay Street, Suite 1400, Oakland, CA 94612

Phone: (510) 622-2383

SLouie@waterboards.ca.gov

Hortensia Mato, City of Newport Beach

100 Civic Center Drive, Newport Beach, CA 92660
Phone: (949) 644-3000
hmato@newportbeachca.gov

Michelle Mendoza, MAXIMUS

17310 Red Hill Avenue, Suite 340, Irvine, CA 95403
Phone: (949) 440-0845
michellemendoza@maximus.com

Meredith Miller, Director of SB90 Services, MAXIMUS
3130 Kilgore Road, Suite 400, Rancho Cordova, CA 95670
Phone: (972) 490-9990

meredithcmiller@maximus.com

Thomas Mumley, Assistant Executive Officer, San Francisco Bay Regional Water Quality Control
B

1515 Clay Street, Suite 1400, Oakland, CA 94612

Phone: (510) 622-2395

thomas.mumley@waterboards.ca.gov

Gregory Newmark, Meyers,Nave,Riback,Silver & Wilson
Claimant Representative

555 12th Street, Suite 1500, Oakland, CA 94607

Phone: (510) 808-2000

gnewmark@meyersnave.com

Andy Nichols, Nichols Consulting

1857 44th Street, Sacramento, CA 95819
Phone: (916) 455-3939
andy@nichols-consulting.com

Lori Okun, Assistant Chief Counsel, State Water Resources Control Board
Regional Water Board Legal Services, 1001 I Street, Sacramento, CA 95814
Phone: (916) 341-5165

Lori.Okun@waterboards.ca.gov

Arthur Palkowitz, Artiano Shinoff
2488 Historic Decatur Road, Suite 200, San Diego, CA 92106

https://csm.ca.gov/csmint/cats/print_mailing_list_from_claim.php 4/6
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Phone: (619) 232-3122
apalkowitz@as7law.com

Steven Pavlov, Budget Analyst, Department of Finance
Local Government Unit, 915 L Street, Sacramento, CA 95814
Phone: (916) 445-3274

Steven.Pavlov@dof.ca.gov

Jai Prasad, County of San Bernardino

Office of Auditor-Controller, 222 West Hospitality Lane, 4th Floor, San Bernardino, CA 92415-0018
Phone: (909) 386-8854

jai.prasad@atc.sbcounty.gov

Mark Rewolinski, MAXIMUS

808 Moorefield Park Drive, Suite 205, Richmond, VA 23236
Phone: (949) 440-0845

markrewolinski@maximus.com

Nick Romo, Policy Analyst, League of California Cities
1400 K Street, Suite 400, Sacramento, CA 95814
Phone: (916) 658-8254

nromo(@cacities.org

Carla Shelton, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814
Phone: (916) 327-6490
carla.shelton@csm.ca.gov

Camille Shelton, Chief Legal Counsel, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814

Phone: (916) 323-3562

camille.shelton@csm.ca.gov

Eileen Sobeck, Executive Director, State Water Resources Control Board
1001 I Street, 22nd Floor, Sacramento, CA 95814-2828

Phone: (916) 341-5183

Eileen.Sobeck@waterboards.ca.gov

Jim Spano, Chief, Mandated Cost Audits Bureau, State Controller's Office
Division of Audits, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 323-5849

jspano@sco.ca.gov

Dennis Speciale, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-0254

DSpeciale@sco.ca.gov

Derk Symons, Staff Finance Budget Analyst, Department of Finance
Local Government Unit, 915 L Street, Sacramento, CA 95814
Phone: (916) 445-3274

Derk.Symons@dof.ca.gov

Jolene Tollenaar, MGT of America

2251 Harvard Street, Suite 134, Sacramento, CA 95815
Phone: (916) 243-8913

jolenetollenaar@gmail.com

Evelyn Tseng, City of Newport Beach
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100 Civic Center Drive, Newport Beach, CA 92660
Phone: (949) 644-3127
etseng@newportbeachca.gov

Brian Uhler, Principal Fiscal & Policy Analyst, Legislative Analyst's Office
925 L Street, Suite 1000, Sacramento, CA 95814

Phone: (916) 319-8328

Brian.Uhler@LAO.CA.GOV

Renee Wellhouse, David Wellhouse & Associates, Inc.
3609 Bradshaw Road, H-382, Sacramento, CA 95927
Phone: (916) 797-4883

dwa-renee@surewest.net

Jennifer Whiting, Assistant Legislative Director, League of California Cities
1400 K Street, Suite 400, Sacramento , CA 95814

Phone: (916) 658-8249

jwhiting@cacities.org

Patrick Whitnell, General Counsel, League of California Cities
1400 K Street, Suite 400, Sacramento, CA 95814

Phone: (916) 658-8281

pwhitnell@cacities.org

Bruce Wolfe, Executive Officer, San Francisco Bay Regional Water Quality Control B
1515 Clay Street, Suite 1400, Oakland, CA 94612

Phone: (510) 622-2314

bwolfe@waterboards.ca.gov

Hasmik Yaghobyan, County of Los Angeles

Auditor-Controller's Office, 500 W. Temple Street, Room 603, Los Angeles, CA 90012
Phone: (213) 974-9653

hyaghobyan@auditor.lacounty.gov
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