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ITEM7 

TEST CLAIM 
PROPOSED STATEMENT OF DECISION 

Education Co~e S~ctions 47605, subdivi~i9n (b )(5)(0) and 4 7611.5 
Government Code section 3540, et seq., Statutes 1999, Chapter 828; 

Charter Schodl Collective Bargaining (99-TC~05) 
We8tem Placer Unified School District, Claimant 

. EXECuTivE SUMMARY 

The sole issue before the Commission is whether the Proposed Statement of Decision accurately 
reflects. anr decision made by the Commission at the May 25, 2006 bearing on the above nained 
test claun. · . · 

Recommendation 

Staff recommends that the Commission adopt ·the Proposed Statement' of Decision that accurately 
reflects the staff rec()mmendation to deny the test ~laim. Minor. cru,mges, includipg those to 
reflect the hearing testimony, the vote couµt, wili be inciuded when issuing the final Statement of 
Decision. · · · · · · ·· · · · 

However, if tb,e qoIIlµlissioq'll, vote o:µ Item ~ moclifi~ the saj'f analysis, staff recowmends that 
the motjo:µ. o~ .~d,optiii.g tile P,ropos.ec(~tatemenf of.p~i.S•o.n r_eflect those chP,nges, which wo~d 
be made before lsSuing the final Siatementof'Decisfon. In the altemati.v~. if the ~h.anges are.·.·.·.· 
sigtlIBcant, it is recommended that adoption ofa Proposed StatementofDeCi:sionbe continued to 
the July 2006 Coriunissi6n hearing~ · .,_ · · · · 

·.·. ~-·. , .. ,. :' .· 

1 California Code of Regulations, title' 2, section 1188.l, subdivision (a). 
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.... 

BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OF. CALIFORNIA 

IN RE TEST CLAIM ON: 

Education Code Sections 47605, subdivision 
(b )(5)(0) and 476.11 :S 
Government Code section 3540, et seq., 
Statutes 1999, Chapter 828; 

Filed on November 29, 1999 

By Western Placer unifie'ct' School District, 
ciaimant. 

Case No.: 99-TC-05 

Charter Sciwoi Collective Bargaining 

STATEMENT OF DECISION 
PURSUANT Tb OOVERNMENT CODE ' 
SECTION 17500 BT SEQ.; TITLE 2, 
CJ\I,IFO~ CODE OF 
REGuLA TIONS, DMSION 2, CHAPTER 
2.5, ARTICLE 7. 

(Proposed for ad<iption on MaY 25, 2006) 

PROPOSED. STATEMENT OF DECISION 

The Co,mnii.ssion ori S~te Mm,dates ("Comnj~ssion") beard and decided thi~ test C1aim during a 
regularly scheduled hearing on May 25, 2006; [Witness list will be included in: the final 
Statement of Decision.] 

The law apt)licabie.tcithe Commission's deterinination ofa reunb1.lrsab!e staie.:mani:iated 
progfam. is ariicfo·:Kffi::i~~ setli:iori 6·oftiiis"cfilifomia Con8tituti.on. dOvrmmc;nt tooe section 
17500'btse'q:, and'~la~casela:.V. . ' •'' ~ ' 

'. • • •; ( • ' ~ "t·, 'L ~ I ' ' ·' ' . . • • . 

The Commission {adopted/modmed] the" staff analysis to deny the ·~t clahn at the hearing by a 
vote.?f [vote count will be included in the final Statement of Decision]. 

Summary of Findings 

~ to the test claim statutes, the Commission finds as follows: 

• A school district claimant does not have standing to claim reimbursement for the activities 
alleged to be mandated on a charter school. · 

• Charter schools are not eligible claimants subject to article XIII B, section 6 of the California 
Constitution. Thus, the requirement for the charter school to be subject to the BERA, as well 

· as a declaration in the charter whether or not the charter school shall be deemed to be the 
exclusive public school employer, and requiring this declaration by March 31, 2000 (Ed. 
Code,§ 47611.5, subds. (b) & (t)) are not activities subject to article XIlI B, section 6. 

• The test claim statutes do not mandate an activity on county boards of education. 

• Subjecting charter schools to the ·BERA is not a new program or higher level of service for 
school districts that are deemed the public school employer. 

• · There is no evidence in the record that a school district incurs increased costs mandated by 
the state (within the meahlng of Government Code sections 17514 and 17556) to make 
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written :findings of fact when denying a charter petition because the petition does not contain 
a reasonably comprehensive description of" A declaring whether or not the charter school 
shall be deemed the exclusive public school employer of the employees of the charter school 
for pwposes ofthe [BERA]." (Ed Code,§ 47605, subd. (b)(5)(0).) · 

Background 

Charter schools are publicly funded K-12 schools thilt enroll pupils based on parental choice 
rathet .than residential assignment. In order to. encourage innovation and provide. expanded 
educational choices,2 charter schools are exempt from most laws goverµing public education. 3 

California was the second. state in the nation to. authorize charter schools in 1992, and they have 
steadily incr~ed in number and.,~llment since then.4

. 

The test claim statutes subject charter schools' to the Educational Eliipfoyni.erit RelatiOIµ1 Act. 
(BERA) or "Rodda Act.'.s EnaCted in 1975, the BERA gilvetns labor relations iii. California 
public schools with the stated pwpose llS. follows: · · . " · · " · 

. 'if is.the Pk>~se of this chap~ to p~mo~ $.e i.µlproyemeiit Qfp~q1~nnel 
management and employer~employee relations Within the public school systems 
... by providing a uniform basis for recognizing the right of public school 
employees tojoin organiZlltiohs of their own choice, to be represented by_ the 
orgaliiiatioll.S in their profesSional and emplOyment relation8hij>s with public 
schoo1·einployets ~·;".and to afford certificated employees a voice in tlie 
formulatic>n ofeducational policy.6 · · · · . . · .. 

•' ' . 

The BERA creates-~ process for groups of school district employees .thilt share a 'community of 
interest' to organize and become represented by an emplo-yee org8iliiation (cit tiilion).7 The · 
BERA, ~o de~~ the i$sues tl;i,at may be negotiated: :between the scli,c;:iol district and the · 
employee or~tion, 8 and define~ .the rules for·negoti1;1tions1

9 medi!ltion,10 and dispute of 

2 Education Code section 47601 includes these.reailons~·am.ong'others, iiithe Legiiilatute's intent 
behind establishing charter schools. ' 
3 Education Code section 47610. Exceptions tcithe exemption in section 47610 include teachers' 
retirement, the Charter· School Revolvirig Loan' Fund, and iaws establishirig minimum age for 
public school attendailce: Other areas iri which charier schools lire stlbject t0 the Educatifui Code 
include pupil assessments(§ 47605, subd. (c)(l)), and tea:cher'crcilentialf((§ 47605, subd. (I)) .. 
4 Office of the Legislative Analyst, "Assessing California's Charter Schools" (January 2004); 
See <http://www.lao.ca.gov/2004/charter_schools/012004_charter_schools.htm> [as of · 
January 13, 2006]. 
5 The BERA is in Education Code section 354Q·et seq. (Stats. 1975, ch. 961, eff. July 1, 1976). 
6 Education Code section 3540 
7 Education Code section 3543. 
8 Education Code section 3543.2. 
9 Education Code section 3543.3. 

3 

99-TC-05, Charler Schools Collective Bargaining 
Proposed Statement of Decision 



grievances. 11 It also, establishes the Public Employment Relations Board (PBRB)1.2 to administer 
the BERA and referee labor disputes. 

The Test' Claiin Statutes 

Education Code section 47605, subdivision (b)(S)(0)1
.
3 requires each charter school c~r to 

contain, "[a] declaration whether or not the charter school shall be deemed the exciusive prlblic 
scho_ol employc:r of the employ~ ofa charter school..,." .. 

· BducatioifCode section 47611 .5 was also added by the test claim legislation." Subdivision: (b) 
states,· "If the charter school iS not so deemed a public school employer; the- iichciol district where 
the charter is located shall be deemed the public school employer for th6 purposes' of [the · 
BERA]." Subdivision (f) of section 47611.5 requi.reS, "By March 3 i; 2000, all eitlstiiig charter 
schools ... [to] "eclare, whether or not they shall be deemed a public school employer in . 
accordance with subdl,vi!J,ion (b ), and sueh declaration shall not; be materially inoonsistetit with 
the charter." Subdivision (c) defines the s~pe of·reptesentation to. include discipline and 
dismissal of charter: s~~ool employ~s "~ thf\l, c~ ... does_ ~ot specify ~t it .. shajl .comply with 
those statutes and re$_UlaticiI;IB ... tlilit,establiiih and' tegul~te tenure or a men~ ~f civil.'seivice 

· system..... · · · · · · " · ' 

The BERA, in Oov~ent Code section 35.4P. l, subdivision (k), llll ameAded by the test claim 
legislation, defines ''publi~ schciol employer'' as "the govei:ning board of a sobool district, a · 
school district, a CQUD,ty. b.oard of education, or a county superintendent of.schools, or a charter 
school that has declared itself a public school emp/oyerjlur,suant to subdivision·(b} of Section 
47611.5 of the Educapon (;:ode." (Italicized text added by Stats. 1999, ch, 828.). ., . ,· ~·· . ; . : ' ... ~ ', ; .. . -... '. . . ; ' 

Related Commission Decisions on Charter Schools .. 

On May 26, 1994;.tb,e Ci:ifuin:i.ssimrhearcl and d&iided ii"retD.ted test cl&¢: Charter Schools~ ·· 
(CSM-4437).14 The CbrillhiSsion fotirid that Statutes f992~ cbii.Prer 781 (Ed. Code, §§.:!47.60S & 
47607) is a reimbursable state.mandated program on school districts for new activities related to 
initial c~. school. petitions, and for monitoring and evaluating the perfollilllllce of charter 
·schools pertaining to the revision or renewal of approved charters. 

On Noyember 21, 2002., the Co~sion adopted, its Statement of Decision for the.Charter : 
Schools l1 test cl1$1.:l (QQ ... TC-03) fincijng that Statu~es 1998, chapters 34 and 673 (Ed. Code, · 
· §§ 47605~ sub.els. (j)(i) ~- (k){3), 47605.5,-47607; ~ 47614) impose reimbursable state.mandated 
activities on school distric~ m.d/or COUllty offices of education activities. related to·reviewing 
renewal petitions and permitting charter schools to use school district facilities. 

,. ' : I• • •• 

' ' .. ~ ... 

10 Bducatjon Code section 3548. Impasse procedures are also in this section. 
11 Education Code section 3543. 
12 Education Code section 3541. 
13 References herein are to the Education Code unless otherwise indicated. 
14 Charter Schools (CSM-4437) Statement of Decision atfupted on JUly21, 1994; parameters and 
guidelines adopted on October 18, 1994. 
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On December 2, 2003, the Commission adopted consolidated·parameters and guid~lines for the 
Charter Schools and Charter Schools n decisions. School districts may chl!fge a fee from one to . 
three percent of the charter school's revenue for "super\risorial oversight''. of the charter school.15 

This fee is a recognized offset in the Charter Schools p~eters and guidelines. 

The Commission was scheduled to hear the Charter Schools m test claim 16 at the.April 26, 2006 
Commission hearing, but it was continued to the May 25, 2006 hearing. The Charter Schools m 
claim alleges various activities related to charter school funding and accountability, and was filed 
on behalf of both scllool districts and charter schools. 

I 

Related Commission Decisions on Collective Bargaining/BERA 

In the Collective Bar,gaining statement of decision, th~ )3oard of Control determined that Statutes 
1975, chapter 961 (the BERA) is a reimbursal;>le mandate. Paramet_ers and guidelines were 
adopted on October 22, 1980, and amc:;Qded _seven timps b,efore the decision on the next related 
claim: Collective Bargaining Agreement D_isclosure (9?-TC-08). 

On March 26, 1998, the Cominissio~ adopted the decisfon for the Coliective Bargaining 
Agreement DiSctosure (97-TC-08) test claim. The Cori:unissicih found that Government Code 
section 3547.5 (Stat&. 1991,-<:h. 1213) and CDE Management Advisor}' 92-01 is a reimbursable 
mandate for requiring K-14 school districts to publicly disclosing the major provisions of all 
collective bargaining agreements after negotiatio~. but before the agreement becomes binding. 

The pe.ranieters and gUidelines for Collective Bargaining Agreement Disclosure (97-TC-0$) were 
adopted in: August 19, 1998, and consolidated with the Collective Bar~ainiiig parameters mid 
guidelines .. The reimbursable activities-in the con:solidilted parameteril and guidelines can be 
summarized as follows: · :.:-

1. Detemiination of appropriate bargaining units for representation and· · 
de~ti.on of the. exclusive representatives: 

a. Unit determination; 
. . I 

b. . J?etermiru!,tion of the exclusive representative .. 

2. Elections and decertification elections. of unit representatives are 
rejxnbursable in the event the Public.; E:qipl_oyment Rela.tions Board . 
det.imnines that a question of representation exists and orders an election 
held by secret ballot. 

3. Negotiations: reimbursable functions include - receipt of exclusive 
representative's initial· contract proposal, holding of public hearings, 

15 EducatiOn Code sectio;1147613 (former sectjon 47613.7, added by Stats. 1998, ch. 34), 
16 Filed on Education Code Sections 41365, 47605, subdivisions {b),(c),(d), G) and (I), 47604.3, 
47607, subdivision (c), 47612.5, 47613 {former§ 47613.7), and 47630-47664; Statutes 1996, · 
Chapter 786, Statutes 1998, Chapter 34, Statutes 1998, Chapter 673, Statutes.1999, Chapter 162, 
Statutes 1999, Chapter 736, Statutes 1999, Chapter 78, California Department of Education 
Memo (May 22, 2000). · 
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providing a reasonable mimber of copies of the employer's proposed · 
contract· to the· public, development and presentation of the initial diStclct 
contracfj>toposal, negotiation of the contract, reproduction and · 
distribution of the final contract agreement. 

4. lmpa8se.ptoceedings: 
' 

a. ¥e,4,i~rlon; 

b. Fact-finding publication of the findings of the fact-filidilig pilliel. 

5. Collective bargaining agreement disclostire. 

6. CoiitfaCt administration arid'adjudicatioil·ofcOiitract di.Sputes either by . 
arbitfa.ti6n cit.iitigation. · Reimbursable i'Wictieins fuclUde grievances ·aoo 
adnliriisti'atlo:O. arid emCitcemeiJ.t of the co:littact. 

! ···• - ' 

7. Unfair labor practice adjudication process and public notice co11,1pl$.ts. 

In anotber r~Iaied d~~i~n adop~ h.l D~cember 200~. -~Ag~~ F~e Arr~ge~ms .· 
Stat.~ent of -Decision (CSM ,OO-TC-17 •. 01-TC-14), found that a portion of the BERA (Gov. 
Code, §§ 3543; 3546,8?·3546.3, Cal" Code Regs, tit. -s §§ 34030 & 34055) and its regulations 
constitute a reinibursable·state'-'mandatedprogram on K•14 llchool districts for deducting 
fair share fees and paying the amoUllt tp th.e .employeti organization, providing the excl1.¥.1iVe · 
repr~eJ!.~~e .pf a pu~.~- eJ.I:ll>loyee.w.ith the ho~, ~s of each _member at: a barg~ 
unit; .~.for -ijliµg,.-~ri.tA :P~ a. lis.t of nam-es and job titles of persons eµip•Qyeii in the. ~t 
described in the petition within a specifioo time. 

·Claimant Positto.-, ... : . : 

Claimant alleges that the test claim statU.te1i impciiie a reimbursable mandate Wider section 6 of 
articleXIII B of the California Constitution. After summarizing the test claim statutes, claimant 

. states their consequence will be "school districts (fucludfu?; county superfu~dents of schools 
that sponsor charter schools), or the chiritefschool Will iii&ur the cost of collective bargafufug, 
depending upon the election of the charter school."17 Clainuul~ a1leges tll,e foUowing activities: 

• On county superiri.tendents ofscliools, a:'higher IeVel of sefvice a8 the· public 
school ernpfoye:Hs rCquired ro a.Ssume theicollective bil.rgairilng obligatic>ns of 
Government Code section 3540 through 3549 for charter-schools gi!i:m.ted under 
the auth_9rity of a qounty board of ed~~tj-~n wh.en the? c'3-arter school elects not to 
be th~ publi.c schmU ein.p,loyer,. The county board will mcur additional. costs of 
having to conduct a hearirig for the material change fu an existing charter school's 
charter fu order to comply with the new mandate that all charter schools' charters 
iiiclude a declaration regarding its status as the public school employer. Although 
tliis is a Iie'w reimbursable activi"·,· this cost Will be covered under the existing 

•j 18 . 
Charter School mandated reimburseme~t program. · · · . 

17 Test Claim, page 3. 
18 Test Claim, page 3-4. 
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• On school districts, a higher level of service as the public school employer is 
required to .assume the collective bargaining obligations of Government Code 
sections 3540 thiough 3549 for charter schools within their districts when the 
charter school elects·liotto be the ''public school employel"!.linder.Section 
47611.5. The school district that granted the charter Will incur additional costs of 

. havmg to conduct a hearing for the material change in an existing charter school's 
charter in order to comply with the new mandate that all charter s~ooJa.' c~s 
include a declaration regarding [their] status as the public school employer. 
Although this is a.new reittibUt&able activity, this cost \Vin be covered urider the 
existing Charter _Sc)iool mand,ated reiinbUI'$em.ent program._19

. 

• In those cases where tlie charter school deClares itself tO be the ''public schodi" 
emplOyef' ; .. new'reitnbursabie activities'as the ''public school employer" . 
required·tO assume the coll~Ve bargairi.ii:lg obligations of G0ver$leilt Code . 
sections 3540 through 3549. In addition tcl'the costs of collective bliigitlhlng;"an 
exi$lg,charter sphool ~_now mandated to. amend its c~-to inclµde its . . . 
de~larati0n_i:;egar44J,g i~ §tatµs as a ''p,uplic school empl,oyer/'2:~ · 

AB to the colleetive bargaiiiliig activities·, claimant· alleges actiVities ''that ril:iftor those already 
allowed under the Collective Bargaining·reifubmement progriuii~'21 Tb.ua~«~lairiian't SUtninaii.Zes · 
the activities listed in the Collective Bargain.ing-parameteJ: ~cl s¢~e~es1isted above. 

In comments si.ibmitted in July 2000 in.~onse ~.tl.ieJDep!lli.tQlept of Finance, claimant asserts: . 

. · CWJ~ere.*!' c~ sch()ol elect$,µ> be th~_·m:i~~Q s~b,oo,1 emJ?lq:y~r· it is the 
c~_r,scllool ~ as~es 1:he.~~w pro~,Qf ~~~r IKf~l of s~~f. ~that the 
cha$,r s.yJ}ool will nqw be fore~. to)r~oµ,iply yn,.tp. *e ~ . ~ve bW$AJDii;lg 
obligatieii:l.s of the Educational BmploymentRelations Act. 

Claimant agues that charter schools that make this election should be entitled to reimbursement 
\m.4er the .current collective bargaining Inal).da~ re~bur_sement prograrit. ··If; however,· the 

--charter school elects not to be the ''public school employer' and the.school district or the county 
office of education assume that role; claimant states :that reimbursement should occur under the 
current· collective bargaining program by amending the parameters and guideliries "to reflect the. 
additional authority under which this obligation occurs." , . 

Claimant refutes the assumption that charter school employees, forcliarter schools that elect not 
to b°':o~~ the/i>ublic_scho,~~- tpiP,lo~i" .would '1,tp,~ticaj.l~ ~eco~li\P~ c;>f tbe. ~xisting 
bargammg units, so n.o a~ti9rW cc;isUt woaj<f J;ie ~. ClauilaP.t s~tes .that .this would occur 
in some cases J:>y agre~ent of die.p~es; "howeyet. in nJ()llt ~es' the chiµier 11c~ools' . 
employees.\\'.iJI not ~ye cQmmunity ofin~eat with !!Cbo()l distP,ct employe~s and will not 
become p~ ofti)~$chool di$ttj_qts' pEq"gaining w:Uts~:. C~~f incluqes with its. conitnents a 
copy of Assembly ~ill No. 842 (Mi.gden), a bill that Will! ijifroduced in, 1999 but not enacted, that 

- ' - . . 
_.,,. 

19 Test Claim, page 4. · 
20 Test Claim, page 4, 

. 
21 Test Claim, page 4, footnote 10. 
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· would have required charter school employees to be included in eJ{isting bargaining, units. 
Claimant attaches Assembly Bill No. 842 (hereafter AB 842)'to show that the legislative intent 
was not for charter employees to join ex.I.sting bargaining unit8. Thus, claimant argues that "in 
most cases local educational agencies would incur costs as outlined in the collective bargaining 
mandated reimblirsement program for all additional ·actjvities assumed with these new · 
bargaining units (if formed)." 

State Agency Position· 

In comments submitted in June 2000, the·Department ofFfuance (Finance) states~ 

If a charter school elects [ nof.2] tb be the public ~cb.ool employer of its' employees 
for BERA pmp9se, and the charter;school emp,loyees are subsequently placed in 
the same bargaining units witl;i. which the county offic~ of education or school 
district currentlynego.tiates, the Dep11$1ent of Finance b!llieves no atiditional 
State-mandated costswouldbe incutted. · ,·;.. . ... , . 

Finance goes on to conun~t, "[i]fj however, a ·charter school declares itself the exclusive public 
school em.plciyer of its employees:ilrid, as a oonseqtience, new' bargaiililig uri:its are established 
with whi¥J;i Jhe col,in,ty office of e.du911-tion or ~chool ,district must condµct negotiations, we do 
P.eU~ve additioruµ s~mandatedcosts maype incurred.'~. · 

' . 

No other state agencles submitted cOinn'l'ent'S bn the Claim. 

COMMIS.SION FINDIN:GS 
The courts have found that article; Xiii :a, s-ecti.011 6 of the Califoiriia Constitutlon23 reco · . zes 
the state C011Stltutloriaf restriction8 Ott th~ pbwer8 offoca'.f goveimnent to ~ and ·spciid.~'Its 
purpose is to preciiiile 'tb.e state from ·iihi.ft:IBs. filiancial re&pbnsibllity for carryili'g out· · · . 

. , - -

22 As noted by claitnimt, Department ofFinance comments include.a number of typos that lead to 
contradictory statements. This .analyais is .based on a.realionable interpretation of those 
comments as read by.the ·claimant to insert(the word ''not" into the first sentence of tlie fourth'full 
paragraph ofthe,Department of Finance comments. The sentence should read, "!fa charter 
school elects not to be the public school employer •.. " . , . · 
23 Article XIlI B,. section 6; subdivision (!l), (a8 amended in November 2004) provides: 

(a) Wh'en,~vet't11€Legis~t;dre o(imy !Jtate·a~ency~andatea.' a new program or 
higller \eVe1 ·bf s~rvice 6n ~y Iociil gO\;etrim~~ fu.e State shall proVide a 
subvention of'i'urids to'rehnburse that lo'cal govfumrient for the costs of the 
progtarii or increased level of_s~ryi<ie, ej{cept tfuit ~e Legi~)atiire .~Y. but need 
not, proVide ~ mbventibn of furi& for tb'.e foUo:Win:if mandates: 0) Le~~Jative . 
mandates requested by the lo°b'iil agency aff~cted. (2) Legislation defining a new 
crime or changing an existing definition of a crime. (3) Legislative mandates 
enacted prior to January i, 1975, or executive orders or regulations initially 
implexnenting legislation enacted· prior to January 1, 1975. · · 

24 Dep_artment of Finance v. Commission on State Mandates (Kern High School Disi.) (2003) 
30 Cal.4th 727, 735. 
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govemmental·functions to local agencies, which are 'ill equipped' to assume increased financial 
responsibilities because of the taxing and spending limitations that articles XIII A and XIlI B 
impose.'t25 A. t~ clajm statijte or executi,ve order may iinpose a reiin~n1~able sta~man4ted · 
program if it orders or comilands a local agency or scbo°c>l~ttic~ to engage i.µ. 8n activicy or 

26 ' ' ' "·, 
task. 

In addition, the required activicy or task must be neW; c:Onstiti.iting a "fiew pfuir,am1" or it must 
create a ''higher level of service" over the previously required level of service .. ~ . . · 

The co4rts have defuled a "ptogtafu'' siibjeCt to article XIII :B, sectloii 6; df.the California 
Constifution.; as .. oile'that came81but the goveitnnental function of providlng publi~ ilerVice8~ or a 
law tI:iat iri.l.poses uiiiqne requ.item_ents on focal agencies or ~cbool' di$icts' to implement a state 
policy, but does ri.of ai)piy genefaily to all residents and entitles in the state:28 to detennirie' .. if th~ 
program is new or imposes a higher level of service, the test claim legislation mi.1st b{coinpafed. · 
with the le,al requirements in effect immediately before. the enactment of the test claim·· · · 
legislation. 9 A "higher level of service" occurs whexi the new "requirements were intended to 
provide an enbanced:service to the public;•.3° .. 

Finally, the :ilewiy requfr~ acti\rity ot increased level of sfuvice· ni~ impose costs mandated by 
the state'.31 · · · · ... .. ,· ·.•. . · · · · · · 

. ' . : 

The Commission is vested with. exclusive authoricy to adj'qdicate dispu~ 9ver the existence of 
state-mandated programs within the meaning of article XIII B, section 6.32 Ip making .i~ 
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an 

. ; '. . . .:; .· -

~ .; .·· ' . .,; 

'I ·~< . •'·' 

2S . ' . ' . .. ' '. . '.•· ' i ' - . ' 

County of.San Diego v. State of California (County of ~an Diego}(l 997) IS.Cal.4th ~8, 81. . . 

~6 Long' Beach Unified School Dist. v. State ofCalifomia'.(1990) 225 'Cal.App:3d 155, 174; 
27 SanDiego Unified St;hoqlDist. v. qo~m~s~~~ ori·St~f~Man(iates (2004) 33 CiMi44.,s~9, 81$ 
(San Diego Unified School Dist.); Lucia Mar f!nified School D~trlciv. Honig (1988) 44 Cal.~·d 
830, 835-836 (Lucia Mar). · 
28 San Diego Unified School Dist., supra, 33 Cal.4th 859; 874, (reaffirming the test set out in 
County of ~,o.s A!f;g~~ y'. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 44 

. Cal.3d 830, 835.) . · · · . . . .. 
29 San Diego Un.ified School Dist., supra, 33 Cal'.4tb 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. ' ' 
30 San Dieg~ Unified School Dtst., supra, 33 Cal.4th 859, 878. 
31 County of Fresno v. State of California (1991) 53 Cal.3.d 482, 487; County ofSonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma); 
Government Code sections 17514 and 17556. · · · 
32 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code section8 
17551, 17552. . 
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"equitable.remedy to curi: the perceived unfairness resulting from political decisions on funding 
· priorities. "33 · · . . · · . 

Issue t: · · . Is the test claim legislation subject to article xm B, section 6 of the · 
California Constitution? 

A. Are charter schools eligible claimants? 
. . 

The test claim statutes include, in addition to the Education Code statutes plf:d by claimant, 
Govetmp~llt Code. section 3540 ~t seq. , the Educational Eµtp\omt.ent Rellcltions Act roJIBA). 
B~cause the Board' of~ontrol (the C~iµrµission's predeces~.or) ali}:ady adjudicated the BERA in 
the pollef;tive Barg(J,t~ing test claim, ~ discuss.ed above, this ~ysis of the BERA only applies 
to c~ schools because. the Commission does not have j1lPsdiction to reconsider the original 
BERA. ~~t-claim. . . · . · 

Education Code section 47611.5;· subdivision (a), states that the BERA applies to charter schools. 
Under- subdivisions (b) and (f) of this section; as adde.d by the test claim legislation, "all existing 
charter schools must declare whether or not they shallbe deemed a public school employer ... " 
and mµs.t qo so l;>y Mlclfcp.31, 2QOO. fh~refore, the first piµt ofth.e arialnis.under i.ssue. l 
addresses whether these activities are slibject to article x:ttI :B, section 6 where the charter school 
has declared itself to be the public school employer. The second part of the analysis addresses 
whether these activitiea ·are litibjeet to article XIII B, section 6 where the school district is the 
public school employer. · · · 

. ' 
Charier School as "Pi.tblic School Emp!Oyer'' 

By way of background, charter schools are formed through a petition signed by either (1) at least A 
one-half of the parents of the pupils that the charter school estimates will enroll in the school in W 
its first year of operation; or (2) at least one-half of the nuniber of teachers t:Wlt the charter school 
estimates ~11 be employed at the ~chool during its first year.34 Charters lire submitted to a 
school district for a:PProval or· denial. The district mus't approve the charteflniless it makes 
specified written :findµigs regarding defects in the petition, the proposed program, or charter.35 If · 
th,e distri~t .~~ the ;'l:tj.tion,. ?eti~o~:rs .~~ .a~~-1? ~e county office o.f edu~ation o~ State 
BoEird ofEducation.3 Jn certilm s1tuiitioiii!, petitioners can apply for a charter directly t6 the 
c6unty office of education37 or State Board of:Bducation.38 . . . · 

33 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of Safi Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 1817. 
34 Education Code section 47605, subdivision (a)(l). In the ~ase of li.n existing public school 
conversion to a charter school, the petition must be signed by not less than 50 percent of the 
permanent status teachers currently employed at the school (Ed. Code, § 47605, subd. (a)(2)). 
35 Education Code section·47605, subdivisiOri. (b). 
36 Education Code section 47605, subdivision G). 
37 Education Code sections 47605.5 and 47605.6. 
38 Education Code section 47605.8. 
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Finance comments, "[i]f, however; a charter school declares itself the exclusive public school 
employer of its ~ployees ~d, ~ a consequet1.ce, new bargainin; units are established with 
which the coun,ty ofijce of.ed:uCJition or school dislrict must conduct negotiatiqns, we do believe 
additional state-mandates costs may be inclirred." .. . . . . . ' 

Claimant does not ad4ress the i~sue directly, but states in rebuttil tq Fqumce's comments .tlu!.t if . 
"the charter school eleets to be the ''public school employer'' it is the c~er sc~ool tha~ assumes 
the new program ot higher ievel of service in that the charter school will now be forced to 
comply With the eoli~ve bargaining obligations of the Educational Employment Relatlo;ns 
Acl.'' [Eniphasis in orlgmal.] . . . . • . 
The claimant in this case is a school dislrict. The Commission finds that a school district does 
not have standing to dilim reimbmenieii.t for activities alleged tO be' m&:ridated on chatter : 
schocilB sinc~·~chool districts are not defined tO' incfo.de charter schools.3~ The Legislature h8S 
treated charter schools diff~tly from school dishicts. In aMitjoD, a8 disctissed,below, the 
Commission finds that there is not a 'state mandate subject to article XIli B, section 6 When 
charter schools ar.e deemed public school employers. · 

In theKernHigh·SchooiDist. case,40 .the Calif6tnia Supfun:ie Coilit considered w~ether school 
districts;~ve a righ! to teimbUr&enient f 0.r, costs hi ~ompl~g;\1.jth stattit6rY, ~o-~~ an~. ~~di 
requirenients·for vario1ls education-related prognmiB that EU'e ftilided by the state and federil 
gove~ent. The coUrt he1d that in eight bf the' rune prc5gt&µis atisSu.e, the clallIWitil wete not 
entitleti to reimbursehi.erit fot notice and agenda costs bec'Billie diStriCt participation iri the 
underlying program was voluntary. As the cotirt stated, •'if a lichdol district elects to participate· 
in g~ c~11tinu~ participatj.9n m any underlying vol~tary edu~tion.•related ftµided PJ°O~' the 
distriCt's pbligatiQn to pompiy with the l).ptfce and agenda requil'.ement relat~d t9 that progJ;'BlD 
do~ npt constj.tute .~ rt:in~J>'LU'S~bleim.an$te.'t4~ . . . . . ' · .. 

In this ca.lie, the charter school is 'voluntarily participating ill th~; cliiUter program at issue. -
Because 'charter scliools are iilitiated by petition of either parents or teachers, they ate created 
volimtarily. No state mandate requires them t0 eXist. Rather, the charter is more in.the nature of 
a contract than a state-imposed mandate. Consequently, based on the reasoning in the Kern case . 
regarding voluntary participation, charters schools are nq~ ~titled to reimb'LU'Sement under Qrticle 
XIII B, section 6. ·· · · · . 

Moreover, a charter scho.ol that elects tQ be the "public school employer'' would be voluntarily 
subjecting itself to the provisfons of th~ BERA~ Sectibn 47611.5 ofthe test claim statilies states: 

(b) A charter school charter shall contain a deelaration regarding· 'whether or riot 
the charter school shall be deemed the exclusive public school employer of the 
employees at the cb,art~ !!Cho9.I fqr the p1JIRQSe!i ofSectiori 3540.l of the 
Go:v.ernm~t Code. [;J; .. ['f.l _ · . . . . . 

39 Gover:illnent Cod~ section 17519 defines 'school diStricts' for purposes of artic;:fo XiII B, 
section 6. As to standing, Cf. Kfniaw v. State o/California (1991) .54 Cal. 3!1~26,334-335: 
40 Kern High School Dist.; suj;ra, 30 Cal.4th 127. - .. 
41 Id. at page 743. Emphasis in original. 

' 
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(f) By Marcli 31, 2000, a)J existing charter schools must declare whether or not .. 
they shall be deemed a public school employer in accordarice with mbdivision 
(b ), and· Stich declaration shall not be niaterially inconsistent 'with the charter: 

Based on the Supreme Court's reasoning disclissed above regarding voluntary participation, 
charter schools are not entitled to reimbursimient under article XIlI B, section 6; 

Goverrunent C~e 's~cti~n 17519 defines. ''school district'' for purposes of ~date 
reimbqrsem.ent, as "any schoql t:Jistrict, commw:iity. 9ollege disttjct, or COJmfy superinteµ.dent o.f 
schools." Thus, in addition to the reasons discussed above, charter schools are not eligible for 
reimbu:sement because they are not included in this definition. 

The :&il,lcati.on C9de, treats clµirter scbools as SCQool districts for some purposes, such as special 
education,42 collec;ti,ve bargai.nillg,43 and apportionment offunds.44 And chartei: schools are 
deemed school districts for purp,oses of"Sections 8 and 8.,5. of Artic;:le XVI of the California 
Constitution. U7.oposition 98 sc~Qol funding.]'"'' . · 

These examples, however, underscore that charter schools are not treated as school district$ for 
purp(l8'" o~ PllID.~te .. reimQJ1rser;nent un~er ~cle ~ B, section 6. Qharter schools are not . 
meJJ,tio11.ed' in ~e mandates sta§~ (09v. Gode1 § 11500. ~t seq,),,· ~or are ~ey considered, "school 
districts," for purpQses of man4ate reimbµrs~ent in the <;barter school statutes (Ed. CQ4~. 
§ 47600 ef seq:)· Apd as men~oned al,1ove, except a8 .o~~.e sp,~c;:ified, crJiarter. schools· are 
"exempt .:t'ro~ ·the laws govemi,ng scbqof ~istricts.'i4!i This exemption incllldes the ·mandate 
re~\lur8~ent s~tutes (Gov. Code,§ 17500 et seq.). · 

cmirter'schools were established in 1992 (Stats. ·1992, ch.'181), long lifter the Commission's -. 
statUtOfy scheme was enaeted''iil. 1984. Yet m spite ofrecent·amend.Ments to article XIII B, · W 
section 6,47 as well as both the mandates and charter school statllfufy schemes,118 the·Legislatlire 
has not amen~ecl ei~er scheme to make c~r sqhools eligible claimants. Because the 
definition of "school district'' in Government Code section 17519 does not include charter 

·' - - - < • • r • , • 

schools, they cannot be read into that definitio~, The Commission, like a court, may not aad to 

42 Education Gode section 47604 et seq. · 
43 Education Code section 47611.5. 
44·~ducation Code se.qtions 416i2, subdivision:(c), 47650 and 416?1. . •'. -.;. . 
4li Education Code sections 47612, subdivision (c). 
46 Education Code section 47610. 
47 Jn November 2604, Propositfon IA was enacted t~ &mend articl¢. XIII B, section 6, so that 
school district mandates are treated differently for purposes of mandate suspension, as well as 
mandates that ''provide or recognize any procedural or substantive protection, right, benefit, or 
employment status of any local government employe~ ... or ... local government employee 
organization/' (Cal. Const., art. XIII B, § _6, s\lbds. (b)(4) & (b)(5).) . · · 
48 For charter schools, in addition to the test claim statutes, see e.g., Statutes 2003, chapter 892. 
For the Commission, iiee e.g., Statutes 2004, chapter 890, Statutes 2002, chapter 1124, and 
Statutes 1999, chapter 643. · 
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or alter the statuwcy language .to accomplish a purpose that does ~~t appear on the face .of the. 
statute or fro.:r;n its legislative history, where the language is clear:, . . .. . . 

As the California Supreme Court has stated, ''Where a statute, with reference to one subject' · 
[ w!11:lther $CQOO} di~tricts includes. charter sch<>0ls] contaUis a given pr.Qvisipn, the o~~sion of 
sut:h proyisipn from a. similar st~tute concl;lrning a related subject ... ,jli signilicant to, shQw that a 
different in~ti9n existt!d,.:'50 '1'h'QS0 that the'l.e~lature deemed, a ''.cb,jlfter school" to be a ·. 
school district fc)r.soqi~ purposes (such as special education f9r C?tample) cannot bl:l interpreted to 
me~ that a"ch~ school" shollld be deemed a school district fe>r othe~.ewposes, such as 
niiln,date reiinhiitstjffient. The otnission of "charter school" from the defiriition of schtiol districts 
in: Goveriih'ii:illt Code s'ectfon 17519 is iiignmclirit to show·~ diff~t intention: thEit charter · 
schools are not eligible 'rot mandate reiriibtiriiement. ' ' 

··, ' .. 

· Therefore, the Commission fiµds that charter schools 8re not eligible cia\m~ts for pµrposes of 
article XIIl B, sec#o:nJi of the,.C!llifornia Constitµtioµ, nor~ they eligible cl~ts for 
purp9ses oftliis test claim. · 

Based on this analysis, the Commission finds that the requirement for the chartqr school.to 1?~ 
subject to the EER,A, as well as the charter school's charter to declare whether or not the c~ . 
school shitll be dil~i:ited t6 be' the exclu8ive publtC school emplO-~ei-. and requlriiigthlii' declariltion 
by Ml!fCll 31~ 2000 (Ed. 'bode~§ 47611.5, subds. (b) & (~)~ ri6t acfiVitles subject ti) article . 
XII) B', sectio11 6. · · · · 

' ' 

B. School district activities 

School District or County Superintendent of Schools as ''Public School Employer" 

EdlJc~tioq .~o.de si;p~o;n 47,till.5,. subdi~o~ ,~).,states,_"~-Uie i;:part~, sch9ol is Q()t so ~~med a 
PlfR~911ch9,Qf1~l9~~ t41!',~fhool distO~ wpere ~e.lfl:iarter is l_qp,~teq 11~ ,?~ ~~~ ~e .· . 
pubJii;: scqppl~Qip~9~for the purpQses ofChapter,t.Q.7 ... [t:Jie.EER.AJ·". ~~90 the Legis~ture 

· · ha!i made. th~ S<fh'?~l ~stric.t the default ~u~lic sc~ocil emplo;:_er, if th~ ch!uF ~cl>.oo~ ,l:l}~ not to 
. be the empl9yer, the i11s'jle is whether doing so triggexs .mandated .school .distriQt ac?:vities under 
article X111 :B, s~tion· 6. . . . · . . . .. 

Claimant ELll~g~ the activities that mirror those listed_ in .the Collective Bt:irgain,tng parameters 
and gu~delin!'S 111."C reimbursable for charter schoole01ploy~e.s: deter:inination 9f appropriate 
bargaining units, elections and decertificatipn of e}~tions, negotiati,ona; impasse proceedings, 
collective bargaining agrec:ment disclosure, contract admipj_stration M.cl ~judication of contract 
disputes, and unfair labor practice adjudication pioeess and public notice cOmplamtS~ 

' ' 

The Commission finds that the test claim statUtes impose BERA (collective b~gaining) activities 
on school districts (or county superintendents that act as school district851

} for charter schools. 
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Therefore, the Commission finds that the test claim legislation is subject tO article XIlI B, section 
6 when the school district acts as the public school employer, (fofpwposes of the BERA) for . 
charter school employees. 52 

· _ . 

Claimant alleges, as to county superintendents of schools, a higher level of service as the public 
school employet'that is required te> assume the collective bargaining obligations of Government 
Code sections 3540 through 3549 for charter schools granted urider the authority of a county 
board of education when the charter school _elects not to be the public school employer. 

~though a
5
f>unty. board_ of education J:Qay grant a charter petition, 53 and may be a 'public school 

employer,' the test claim statute does not expressly apply to county boards of education. There 
is no provision under section 47611.5 for a county board to be assigned the public school 
employer role. According to section 47611.5, subdiVision (b ), either the charter school elects to 
be the:public school employer; or the school district becomes so by default.· Therefore, the 
Commission finds that claimant's alleged activity for comity boards of education is not a 
mandate subject to article XIlI B, section 6.55 

--

Findings on deriial 

Claimiint plea~ ~e~tion 47()05, su:Qdivision (b)(5) which r~quire~. written findings when denying 
a charter petit;i()ri. In subp_aragraph (0), the findings must state, when applicable, that the petition 
does not contain a reasonabiy comprehensive description of"A declaration whether or not the 
charter school shall be deemed the exclusive public school employer of the employees of the 
charter school forpwposes of the [BERA]." -

j 

Sl On p~ge 4 of the test~~ in, footnote 9, clairi:umt,states the"school ~stri~ J:!:iat granted a 
charter Wiil' ineur additional costs ... to cbnduct idiearing for the ~atetjal c~ge iii an existillg 
... charier ... to comply withthe new mandati: that all ... chariersiiiclude a declaration regarding 
[their] sta~ a8 the 'public school employer.• Although this i~ ~new reimburiiable.activity this 
cost will be covered Wider the exiStlng Cha'rtei' School mandated reimbursement program." Staff 
notes that the public hearing requirement (in Ed. Code,§ 47607) was decided by the 
Commission in the Charter Schools test clallii(CSM 4437). Claimant's footnotedcOmm.ent 
appears to be ail. observation. Because ciairtuuifalleges neither section 47607; nor aCtivities 
based on it; stilff tnak.es no findings on the hearing activity. 
53 Education CQde sectio4i4760S, subdivision G)(l). 47605.5 ~d 47605~6, 

' -

54 Government Code sectie>n 3540.1, subdiyision (k). 

ss On page 4 of the test claim; in footnote S;clairil.ant states that the "county board·of education 
... will incur additional costs of having to conduct a hearing for the material change in an 
existing ... charter in order to comply with the new mandate that all ... charters include a 
declaration regarding [their] status as the 'public school employer.' Although this is a new 
reimbursable activity this cost will be covered under the existing Charter School mandated 
reimbursement program." Staff notes that the public hearing requirement for school districts (in 
Ed. Code,§ 47607) was decided by the Cori:imfssion in the Charter Schools test claim (4437). 
Claimant's footnoted comment appears to be an otiser\ration. Becauile claimant alleges neither 
section 47607, nor activities based on it, staff makes no findings on the hearing activity. 
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Althouglftbis statutci'merely deacribes a·provision that the·chartet"mUst contain, it also requires 
school districts tc:>"make a written finding,when denymga: charter forlilck of this public school 
employer declaration. Although· preexisting law reqilifed written findirigs on denial, the plain 
laiigiYage ofsectibri.4'7605, subdivision (b)(S)(O) add& thefack of a public school employer 
de8igii1ili'6ri aS another' potential reason fdr derlying'ii:cbaiter petition. Therefore, aS a. 
requuement imposed on school districts 'when makin:g applicable findings, the Commission fuids 
.that section 47605, subdivision (b)(5)(0) is Sl.ibjectro'article"XIlI B;ilection 6. 

Although iii the Charter Schoo/S llltest claiirt (99-TC-14);'the cla:ilnant pled that the activity of 
making Written findings on debial'ofa:Clwteris reimburiiilble, the statutes·pled in that claim did 
not contain the public school employer declaration reqUireinent-of sul)division-(b)(5)(0). thus; 
the COi'miliiision'findS that it hilS jurisdiction ovefthiS·rest claim statute; because subdlVision 
(b)(5)(0) was't1ofpled in the· Chiirter Schoolillltest claim. 

,·. : 

C. Does the test claim legislation constitute a "program" wit~ln the meaning of antcle 
·xm'Bi1ie-cttoit ~;:;;'.:: ,;), .... '''.-; ~. ·: .. · ..... , · '.:_,;-·~;.···,;'. :: , . · ·. ·•' . ' . _,'.·: · 

In order for the test claim 1egislation to be subject to article XIII B, section 6 of the Califonµa 
Oonstitiltioti, thiHegl:s1atiob1mus1r\Jtitistit\ite e: "program," defined as· a progtam· thatcames out 
the governmental fUnotioii ofpi'bViding·if service to the public, or laws which,· to iniplemjfut a ' 
state poliCy; impose:Uniqiie reqweD:ieiits' orilocBI goverimient:s· and ijo not apply· generii.lly t6 illl 
residents and entities in the litlltei 56 Only' one of these' findings is necessary to trigger article 
XIII B, section 6.57 · . · . 

Of the. aqtiyitjefj di!iQU$S~ ~Qove, only th~ following Uutt are su,bject to article XIII B, sectio11 6 
are novv qndc;:r C.Onsideti¢ipn: ,f 

• Subjecting school districts·to the BERA (oollectlvcfb~gaiiiing, Gov. Code,§ 3'540 et seq.) 
for charter school employees (Ed. Code, § 47611.5) when the district assumes the role of 
pubHc school employ_er. 

• -Incluc;ljng in wri~eµ-~diµ~ \llfhen deµyin,g a c~ p~titiqµ_:that the.petition does 11Pt 
co~taJ#.~reas'pq~]?lx_c.orii~l't'."1~}.fe ,~~M~~~~?f '.'~ d~9~,~~-op whethe?-" or.~9t the c~ 
sc~~oJs)#!ll b~_4#te<;i ~e OJ!:'?l~w~ p~bhc scl109~ emp~oyer of th~ empl(!yees..ofthe ~barter 
school f9rpurpo~es Qftqe [EBI{A]." (ikt Code,§ 47~05, sub<l,(b)(5)(0).) . 

' '' ' :· . ~- - . . . . 

The Comfuissitin ffuds .that;the test'·Clallh'iltatuteil constitute·a program Within the triealiirig of' 
article XiIIB, seetioil 6; ·Although cotltts'hilve'generillly held'that mandates that affect eiripli:iyee 
bene:fitii do not constifute a pfogr'aril within the meanmg ofarticle XIII B, section 6, 58 the BERA 
t:ranScendli ordinary employee rights· or benefits.··· 

56 County of Los Angeles, supra, 43 Cal.3d 46, 56. 
57 Carmel Valley Fire Protection District v. State of California, et al. (198-7) 190 Cal.App.3d 
521, 537. ' 

' . 

58 In County of Los Angeles v. State of California (1987) 43 Cal.3d 46, the court held that · 
legislation affording local agency employees the same increased level ofw.orkers' compensation 
benefits to employees in private organizations was not a program. Likewise, in City of 
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For example, GovernplentGode.sectiQn,3$40 specifically declares the EERA's.legislativ.e 4'.tent: 
"It is the purpose of this chapter to ... affq¢-pertificated employees a voice in the formation of A 
educational policy." [Emph.Bsis added.] Moreover, Gqvernment Gode section 3543.2 of the .. 
BERA .includes the followjng: "[T]he ~xclusive representati'1e of certificatOd persp~et~. the 
right to consult on the definition of e~ucatic:m~ objectives, the !fetermination of the con.t!m! :Of 
courses and curriculµm, and the selection 9f textbooks to the. extent such matters are witbiii the 
discretion of the public scho.ol employer und.er- the, Jaw."59 . . · · · .. . 

The courts have li~l(i that aj$qug!;i nunierous priv~~ scboqls exist, ec;lucatio~ is a peculiiu-ly 
governmental fun.c;!:ion ,and public education i!I administered bf l"c!!l agencies to provide a 
set;vice to the public. 60 

. Thus, because thy i~t cla4n statutes af'Wi::t the edu®tional policy of 
school districts ~tare public school ~players .as to their charter school(s), the Commission 
finds that the test claim statutes constitute a program within the me111Jing of article XIII a; · 
section 6. 

Issue 2: D~·es· the' t~sf claim Iegblation l~pose a new p~ovam ;~r ·iiigher Ievetof~e~ce on 
. schoql districts wltbln tile meaning of article XIlI :B~ se~tion, 6? . , · 

To d~e.;wh~er,~e ''pro~" is new or impos~s a, l.1igh~ ,Jevel oi~.eryice, the;:: test claim· 
legislatjon is cmp.R!lfeA tO t:Qe legal reQuit:ements in effect imm~ately befqre enacting the test 
clailn legis~ation~ · Aµd the test c~ legiplatipn must increase. the level of governmental . 
service provid,aj. to the public. 62 Each !lCtivity is dlseussed sep~tely. . .. 

BERA 

The issue is whether's'ubjeeting charter schools to·the EER:A for chatter school employees 
creates any new school district.activities, thereby imposing a new pr<>gram:or higher level of 
service on schoQl <Uiitricts. Th~, G.omwis~io,n pnds thaHt-does not . 

. , 

Richrrio"4 v~ Co~!s4ti?~ on ~~(e 'MaMJ;i.t~ .~W~~) 64 C,at.A~P,.4ti;i. 119,0, ~e court h~.ld that 
le ·'station r uirin' loclil ovemments to ,, vide, death benefits to.local saifety ofticets under . gt .... eq. ',g,. . g .. ,,.,., ... :., ... ~·. '• ...... " .. ,..,. :·" ·,"•'"" .,. ... ·'"' ·· ... ,, .. 
both the Publfo Employees Retireiri.ent System ~d tl:ie worlc~' co~pensation system w~ not a 
program. Also, the coUrt in City 'of Anaheim v. State of California (1987) 189 Cal.Al'P~3d 1478, 
1484, deten;nined that a tempQrary increase·in PERS bene:f,its to retired'.employees, resulting in 
higher contribution.ra~s foi; lociµ govenilp.ent,.did not constitute a program. And fo City of 
Sacramento v. State of California (1990) 50 Cal.3.d 51, the Califoµtla Supreme Court determined 
that providing unemployment compensation protectj.on to a city's employees was not a service to 
the public. 
59 In addition to. certificated employees, the BERA also applies to classified employees. (Gov. 
Code,§ 3540.1 subd. (e)). 
60 Long Beach Unified Schoo/Dist. (1990) 225 Cal.App . .Jd 155, 172. 
61 San Diego Unified Scho~l Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. . 
62 San Diego Unified School Dist., supra, 33'Cal.4th 859~ 878. 

16. 
99-TC-05, Charter Schools Collective Bargaining 

Proposed State1mmt of Decision 



Finance, in its June 2000 comments on the test claim, states, 

If a' chBrtet~ school elects [ not63
] to.be the public scho9l ~player of its employees 

· for BERA purpose, and the chartet.,sch~ol 6mployees are .s:ub.sequ.~9y placed in 
the same bargaining units with which the county office of educaticin or school 
district currently negotiates, the D'epartment of Finance believes no additional 
. State-.mandated costs would be incurred. 

Claimant, int~9nse ~ F'µiw1ce's commen~, states that Finance seemsJQ ar!W~ that "if the 
charter school elects not to be the ''public school employ~· tlJat the scJ7.9ol di$trjct ~cl/or cpl,lllty · 
office of education Will not 'lliisume any additional state ri:iandated costs'.'; Cl~t a8~ume8 that 
Finance takes the position that these costs would be covered by the cuirent cciilective bargaining 
reimbursementptogram. According to claimant: ·· ·· 

[I]n those instances where a c;harte!'school .etects not to be
0 
the 'public school .. 

employer' and the school district or the county office of education asstimes this 
responsibility that the costs for collective bargaining can be covered under the · 
curren~ pollective bWg$.ililg :µumdare.d ~bursement program. However, the 
Pararn~t'~rs and 1P.1i<ielin~~ foi; the coll~tiy~ barg~g re!Wiburs~eµt pr()Sram 
would fuive. io be amended to reflect' the additional authonty under which this 

' . i • ·_ • . J • -~ • • • • • . • • - ., - ' 

obligation occur8." · · . . 
.•.. !l '; • . . . . . 

Claimant goes on to refute the assumption that:empl6yees .of charter schools that elect not to 
beco~e the_ ')>~bµc sc::ho()J.~plqyer," .would _automa~c::!\1JY bec::ome p~.ofl:b,e .. e.g .·.,, . 
bar · .. ·· umt:S so'ilo admtional costs would be ii:lcuA:ed. Clai.niant'states thiitthis w'Ould occur .,. ~g .... ·" . ., . - ..... ' .. ._ .-.... , - .... - . "'!'" ... - --. ... .. •.• . . .... 

iii' som~ CaseS b . 'a ' 'tiient 'of tlie'. 'ari:i~· "however in riiost cases the clWter schools. .-
... ~; - ~· ·.··.·~·'1•.'~ ~: r'.'::O , •• ., ••. P .. ·····~]"'' ...... . 'v ,, ,"'""":··;,•;··;·':·:· o'l;':." .. r;-;·. T·:·:·~; ···.~--.~·;· ,. ~. r.:-·! 

en,w19ye_e~ W!;Jl n9_t ~a'\',~ ct?mmW¥.o/ _of~~~t wjfi?: ... sc~wr>I. ijjStffc~ ~rilPH>Y.~ ~d will µot _ 
o'ecome .. art of the school diiitrict8' bar aii:ilii' 'unit:S. Claurumt inCludes with its comitients a 
copf~f.~,8~fd{Ugd~);"~ ~ill i#if.0~9&1'¥ 'i999.b~t; n'o{~~@~(~ ~9µld ~v~ reqwi~ 
chs:iter sclfool em lo ee8 tO be included m· exis · · bar'' · -· · · · tiriiis~- Clli.iriiaDt includes AB 842 "."' .· :· ... " .. ,,Jl' y ! . ...-.. ",--... -0" ":·ting·" ~g···· -: ·'"'"' .... - , .. -, ... ·... • 
app'areDtly a~emptilig to show that the legislative intent wa& riot for charte,r employees: iq jo~ .. 

, 'r'. · · ~ _ ," •"-' · · '• • .· (,, ' !'·" _ · · ".' ,. _ . ' · ·' ~ I • ' · . • · ' ·-:·, • .• • • } <··· • · I 

eXistilig bargainiDg uruts. Claimant 8rgue& that "in most cases focal educational agencies Would 
iii.cur c6st8 as' ouilmed iri the coliectlve bargafuing ·manda~ reimbursement program :thr all'. . 
additional activities assumed with these new bargaining units (if formed)." · 

The comiiilssion dl.sagrees .. Otliei th8ti cliiiil,iant'filliserlioi:J.s64 and. AB 842 (wmch was not' 
enacted), claimant provide8 ilo evidiilice or fogal authorify that ch&rter school employees, in a 

63 As noted by cla.imant, Department of Finance comments include a·number oftyposJhat lead to 
contradictory statements. This analysis is based on a reasonable interpretation of those 
cofrini.ents as read by the 'claimant t6 insert the· word ''not" into the first sci:itence of th~ fourth full 
paragraph of the Department of Finance comments. The sentence should read, "If a charter 
school elects not to be the public school employer ... " 
64 As to claimant's assertions, statements of fact are io b_e accompanied by a d~claration under 
penalty of perjury (Cal. Code Reg!!, ti~. 2, § 1183.03, subd. (d)). Tiie record contains no such 
claimant declaration in its comments in response to Finance, or in any comments on the is8ue of 
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school district where the charter school is not the public school employer; would not join 
established collective bargaining units. Ratl:i_~. the statutory sc'1~l' auth~ l;he new 
employees to join thl' ~tablished units65 so tliat the s¢hool district is- not ~d to engage in 
new activities With regards to tb.e new charter schoC!l. eµiployees. · 

As to claimant's.assertions regarding AB 842, where the Legislature:simultaneously enacts a bill 
- and reJects another, there is inference oflegislative intent~~~ The legislative intentofAB 842, 

however, does not reveal whether charter school emplo~_ j~in exi~g bargaining units. It 
m~ly .d~mo~iit\'~ that.the !#~la~ di~ note~ t-B 842 to fo_rcci tbe.n; to do so .. Thus, 
legislati.ve-reJeqt:i,?~:°f AB 842 sheds bttle light on the issue o~whether ch~ school employees 
join existing bargaining units. · - - ·· 

Therefore, the Commission finds that subjecting charter schools to the BERA. for charter- school 
employees does not ~te any new activities - and therefore is not a new program or higher 
level of service - for school districts. · ·· · · .,. - .. 

Findings on Denial . _ ' 

The next issue is _wliether the -rollowmg is a ne\v_pto~mi. or highei: lwet of service on school 
districts: mcludiiig lli 'Written· findings w'.b.eri den)iiijg il (lliarter ~ti.non because the' petitfon does 
not contain ·a i'easonably 'totiipreh~ive: description of "A d~clkation· whether or not tlie charter 
school shall be deemed the exclusive public school employer of the empioyees'oiibicharter 
schooLfor purposes ofthe (EERAJ." (Ed Code,§ 47605;subd. (b)(5)(0).) 

Pr_eex~~ faw, (S4ts. J9~S,,c,}i,, 34) re_q.Wre1-~ s,iiie -~chopl ~m~t i9, m'*~ -~~ fip,din
1 
.'. gs_.()f,fact, 

as "specifi~ tg suppcii:t,9®-Xi#~ ·!l. ~~¢r :petjq9n. -.rree?9,iit4l~. J;~w di.Q .. ~Qt,, P.9"'.~Ci •. pi>ewfi'the 
lack of a public; s~b:~ol aj:Ii.P,Jpyei d~c·aj:~tjori ~ · ori~-9f t.J?.~ ,po.11iiJ~·~ ,pm~,· ~erefo~, th~ ·:· .. -_ 
~~t~,@~. ~tit~.-~ ri~'i>f9w'111' or hi&her, lev~fq.f s~~-- or~ !!~li~p1 distri~ ~· ~ 
writteri'fllidin 8 ofW:t wb'.en den ..... a chartCi' ·etiti.oribecausethe · etition does not c0ntain a 
rea8i>natir. c! reh'.ensivir descii1r!, ~f .iA. ~1arin -v.iiie~f 6t: hEt th~ clilirter school shall' be . _ ... Y:.· .P ; .. ·.·1. ! ...••. _ .• ;P,.,;!r~ .. ,.., .·:·· ..... · · . .-·. ~, --_~·~··. ··- ·.1; .... ···~'\ ·~;~·;:~.:.. .,.--.•. · .. -~-.,~ 
deemed qi~ exclwijve piitmc ·s9JfBol ·Cjiiplqye_r of ~r: ~IOyees pf ~e c~ ~.9li!>Pl fur _purp~_ses 
of~~J~ERAJ." (Ed Co.de, §476?5; mb,1t{b)(5)(0);f ~-e<;aus~ this js 11-QW ttlc(~ol_~. ~tj.\rity that 
coristj,tuteS ~ new program. or bi~er level of service, ~Ii.er this test claim, it.~!)~~. is con,sidered 
below. · · · ._, , ·, 

Issue 3: l)oes tb~ .. tes~ claiµllegislati9n impose "co~~ ~dated by the state" within the 
meaning Qf. GOve~~ent t::o4e sections 17514 and 17556?. 

Jn order for the test claim statute to impose a reimbursable state-mandated program under the 
California Constitution, the test claim legislation must impose ~osts mandated by the state.67 Jn 

charter scho~l employees joining existing bargaining units when the scbpol disttjct is the public 
school ~riJ.P~Qyer. · 
65 Education Code section 47611.5. 
66 Dyna-Med, Inc. v. Fair Employment & Housing Com. (1987) 43 Cal.3rd 1379, 1396. 
67 Lu'cia Mar, supra, 44 Cal.3d 830, 835; Government Code section 17514. 
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·addition, no statutory exceptions listed in· Govertiment Code section 17556 can apply. 
Government.Code section 17514 defines '_'cost mandated by the state" !!.!! follows: 

[AJny increased costs which a iocaI agency.or school district is required to incur 
after July 1, 1980; as a resuit of any statiiie enacted on or after iaii.uary 1, 1975, or 
any executive order implementing any statute enactcid on or after' Ja1foacy 1, 1975, 

. . whic.h manda~~ a new program or.higher level of service of an existing program 
wi1:)l.in the meaning of Section 6 of Article XIlI B of the California Constitution. 

With its tesfclairii; clii.imant files a declaration from the We8tem Placer Unified School District 
that it "wiitihas incurred sigriificantly more than $200[68lto unplement these nevi duties 
mandated by the state for which Western Placer Unified School Distrlcf bas not be [sic] · 
reimbursed .... " The new duties for which it c::l!rlms to ~ve incurred costs, however, do not 
include making findlngs to deny a ~barter petition for Iii.ck of declaration as to the public school 
emplOyer forpurposesOftheEERA (Ed. Code,§ 4760'5, subd. (b)(5)(0)). Thlis, th~eis i:i<>· 
evidence in the record that the claitriahf lias or will incur the cost of milldiig this ;Written fiiitling. 

' 
Tb:e Commission must bas'e its finding8 on eubsta.Iitial ev.idence in the recorti.69 

. : ~, t~j_µ~~t8nti1~( e:Viq~c~ has be~n d~fuied in two ways: first, as ~vilienc~ of .. 
pqnd~ble leg~1 signific~ce ... reason.~ble in nature, ~e~~le, and qfsolid value. 
[ci.~tjo:p]; and seqc;ind, ~ ~levmi.t eYidence that a reasonable mind i:µ.ight accept 
as adequate to support a conclusion.70 . · . 

The Commission's finding must be supported by: 

... all relevant evidence iri th~ entire record, considering both the evidence that 
supports the administrative decision and the evidence against it, in order to 

· determine whether or not the agency decision is supported by "substantial 
evidence. "71 . 

The administrative record, including claimant's declaration, does not indicate that there are costs 
for making written findings on denial. for lack of a declaration in the charter as to the public 
school employer. Therefore, because of this lack of evidence in the record, the Commission 
finds that test cla~m statute (Ed. Code,§ 47605, subd. (b)(5)(0)) does not impose increased 
"costs mandated by the state" on scho.ol districts within the meaning of article XIlI B, section 6, 
arid Government Code sections 17514 and 17556. 

68 The current requirement is$1000 in costs (Gov. Code,§ 17564, as amended by Stats. 2004, 
ch.890). 
69 Topanga Association for a Scenic Community v. County of Los Angeles {1974) 11 Cat. 3d 506, 
515. Government Code section 17559, subdivision (b). 
10·Desmond v. County of Contra Costa (1993) 21 Cal. App. 4th 330, 335. · 
11 Ibid. 
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CONCLUSION 
· For the reasons indicated.above the Commission finds that, as to the test claim statuteS: 

• A school district claimant 4oes not have standing to claim reimbursement for the activities 
alleged to be mandated On a Charter school. . . 

.. . ' . 

• Charter schools are not eligible claimants subject'to article XIII B, section 6· of the California 
Constitution.' Thus, the requirement for the charter school to be subject tO the BERA, as well 
as a declaration in the charter whether or not.the charter school shall be deemed to be the 
excfosive public school employer, and requiring ~s declaration by Mar~h 31, 2000 (Ed. 
Code, § 47611.5, subds. (b) & (f)) are not activities subject to articl~ XIII B, section 6. 

• The test claim statutes do not mandate iin activity on county boards of ed'u~atic;>n. 
. . 

• Subjec~g charter schools to the BERA is not a new program cir l;ligher level of service for. 
school districts that are deemed the public scl;lool employer. . 

• There is no evidence in thC record that a school district incurs inereased costs mandated by 
the state (within the meaning of Government Code sections 17514 and 17556) w make 
written findings of fact when denying a ch8rtet petition because the petiti0n cl.ties not contain 
a reasonably comprehensive description of ''A declaring whether or not the chli'rter school 
shall be deemed the exclusive public school employer of the employees of the· charter school 
for purposes of the [BERA]." (Ed Code,§ 47605, subd. (b)(5)(0).) 

... 
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