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EXECUTIVE SUMMARY
Background

This test claim addresses the Stull Act. The Stull Act was originally enacted in 1971 to establish
a uniform system of evaluation and assessment of the performance of “certificated personnel”
within each school district. (Former Ed. Code, §§ 13485-13490.) In 1976, the Legislature
renumbered the provisions of the Stull Act to Education Code sections 44660 to 44665.

The test claim legislation, enacted between 1975 and 1999, amended the Stull Act. The claimant
alleges that the amendments constitute a reimbursable state-mandated program within the
meaning of article XIII B, section 6 of the California Constitution. For the reasons provided in
the analysis, staff finds that the test claim legislation constitutes a partial reimbursable state-
mandated program.

Staff notes that the draft staff analysis was issued on March 19, 2004 with a request to the parties
for additional briefing on the following two issues:

1. Are there any sources of state or federal funds appropriated to school districts that can be
applied to the activities identified in the draft staff analysis as reimbursable state-
mandated activities for the evaluation of certificated personne] under the Stull Act?

2. Are the state-mandated activities identified in the draft staff analysis reimbursable under
article XIII B, section 6 of the California Constitution for the evaluation of certificated
personnel employed in local, discretionary educational programs? (See Exhibit 1.)

To date, no comments on the draft staff analysis or on the request for additional briefing have
been received. Based on the Depariment of Finance v. Commission on State Mandates case,
however, staff has limited the reimbursable activities to the evaluations of certificated personnel
that perform the requirements of educational programs mandated by state or federal law. Since
the parties did not file comments in response to the request for additional briefing, staff
recommends that the determination of the certificated employees performing mandated functions
for which schools districts are eligible to receive reimbursement be addressed during the
parameters and guidelines phase.
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Conclusion

Staff concludes that Education Code section 44662, as amended by Statutes 1999, chapter 4, and
Education Code section 44664, as amended by Statutes 1983, chapter 498, mandate a new
program or higher level of service for school districts within the meaning of article XIII B,
section 6 of the California Constitution, and impose costs mandated by the state pursuant to
Government Code section 17514 for the following activities only:

¢ Evaluate and assess the performance of certificated instructional employees that perforrﬁ
the requirements of educational programs mandated by state or federal law as it
reasonably relates to the instructional techniques and strategies used by the employee and

the employee’s adherence to curricular objectives (Ed. Code, § 44662, subd. (b), as
amended by Stats. 1983, ch. 498).

Reimbursement for this activity is limited to the review of the employee’s instructional
techniques and strategies and adherence to curricular objectives, and to include in the
written evaluation of the certificated instructional employees the assessment of these
factors during the following evaluation periods:

o once each year for probationary certificated employees;
o every other year for permanent certificated employees; and

o beginning January 1, 2004, every five years for certificated employees with
permanent status who have been employed at least ten years with the school
district, are highly qualified (as defined in 20 U.8.C. § 7801), and whose previous
evaluation rated the employee as meeting or exceeding standards, if the evaluator
and certificated employee being evaluated agree.

o Evaluate and assess the performance of certificated instructional employees that teach
reading, writing, mathematics, history/social science, and science in grades 2to 11 as it
reasonably relates to the progress of pupils towards the state adopted academic content
standards as measured by state adopted assessment tests (Ed. Code, § 44662, subd. (b), as
amended by Stats. 1999, ch. 4).

Reimbursement for this activity is limited to the review of the results of the STAR test as
it reasonably relates to the performance of those certificated employees that teach
reading, writing, mathematics, history/social science, and science in grades 2 to 11, and
to include in the written evaluation of those certificated employees the assessment of the
employee’s performance based on the STAR results for the pupils they teach during the
evaluation periods specified in Education Code section 44664, and described below:

o once each year for probationary certificated employees;
o every other year for permanent certificated employees; and

o beginning January 1, 2004, every five years for certificated employees with
permanent status who have been employed at least ten years with the school
district, are highly qualified (as defined in 20 U.S.C. § 7801), and whose previous
evaluation rated the employee as meeting or exceeding standards, if the evaluator
and certificated employee being evaluated agree.
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s Assess and evaluate permanent certificated, instructional and non-instructional,
employees that perform the requirements of educational programs mandated by state or
federal law and receive an unsatisfactory evaluation in the years in which the permanent
certificated employee would not have otherwise been evaluated pursuant to Education
Code section 44664 (i.e., every other year). The additional evaluations shall last until the
employee achieves a positive evaluation, or is separated from the school district.

(Ed. Code, § 44664, as amended by Stats. 1983, ch. 498). This additional evaluation and
assessment of the permanent certificated employee requires the school district to perform
. the following activities:

o)

evaluate and assess the certificated employee performance as it reasonably relates
to the following criteria: (1) the progress of pupils toward the standards
established by the school district of expected pupil achievement at each grade
level in each area of study, and, if applicable, the state adopted content standards
as measured by state adopted criterion referenced assessments; (2) the
instructional techniques and strategies used by the employee; (3) the employee’s
adherence to curricular objectives; (4) the establishment and maintenance of a
suitable learning environment, within the scope of the employee’s responsibilities;
and, if applicable, (5) the fulfiliment of other job responsibilities established by
the school district for certificated non-instructional personnel (Ed. Code, § 44662,

“subds. (b) and {c));

the evaluation and assessment shall be reduced to writing. (Ed. Code, § 44663,
subd. (a).) The evaluation shall include recommendations, if necessary, as to
areas of improvement in the performance of the employee. If the employee is not
performing his or her duties in a satisfactory manner according to the standards
prescribed by the governing board, the school district shall notify the employee in
writing of that fact and describe the unsatisfactory performance (Ed. Code,

§ 44664, subd. (b));

transmit a copy of the written evaluation to the certificated employee (Ed. Code,
§ 44663, subd. (a));

attach any written reaction or response to the evaluation by the certificated
employee to the employee’s personnel file (Ed. Code, § 44663, subd. (a)); and

conduct a meeting with the certificated employee to discuss the evaluation (Ed.
Code, § 44553, subd. (a)).

Staff further finds that the activities listed above do not constitute reimbursable state-mandated

programs with respect 1o certificated personnel employed in local, discretionary educational
programs. ‘

Finally, staff finds that all other statutes in the test claim not mentioned above are not

reimbursable state-mandated programs within the meaning of article XIII B, section 6 and
Government Code section 17514.

Recommendation

Staff recommends that the Commission adopt the staff analysis that partially approves the test
claim for the activities listed above.
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Claimant

STAFF ANALYSIS

Denair Unified School District

Chronology
07/07/99
07/07/99
08/10/99

08/12/99

01/23/01
03/08/01
.05/31/02
07/03/02

09/09/03
01/05/04

01/08/04
02/11/04
03/19/04
05/06/04

Claimant files test claim
Test claim deemed complete

Commission receives request for extension of time to file comments by the
Department of Finance

Department of Finance’s request for extension of time granted until
October 6, 1999

Letter issued to Department of Finance regarding the status of comments
Department of Finance files comments on test claim
Claimant files rebuttal

Letter issued to claimant’s representative advising claimant that analysis will be
limited to school districts, and not county offices of education, since no county
office of education has made an appearance as a claimant, nor filed a declaration
alleging mandated costs pursuant to Government Code section 17564

Spector, Middleton, Young & Minney withdraw as claimant’s representative

Claimant files a request to amend test claim to add the Schools Mandate Group, a

joint powers authority, as a co-claimant and to designate the Schools Mandate
Group as the lead claimant

Claimant’s request to amend test claim is denied
Letter issued to Department of Education requesting comments on the test claim

Draft staff analysis and request for additional briefing issued
Final staff analysis issued
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Background

This test claim addresses the Stull Act. The Stull Act was originally enacted in 1971 to establish .
a uniform system of evaluation and assessment of the performance of “certificated personnel”
within each school district. (Former Ed. Code, §§ 13485-13490.)" The Stull Act required the
governing board of each school district to develop and adopt specific guidelines to evaluate and
assess certificated personnel’, and to avai! itself of the advice of certificated instructional
personne] before developing and adopting the guidelines’ The evaluation and assessment of the
certificated personnel was required to be reduced to writing and a copy transmitted to the
employee no later than sixty days before the end of the school year.* The employee then had the
right to initiate a written response to the evaluation, which became a permanent part of the
employee’s personnel file.* The school district was also required to hold a meeting with the
employee to discuss the evaluation.®

Former Education Code section 13489 required that the evaluation and assessment be
continuous. For probationary employees, the evaluation had to occur once each school year. For
permanent employees, the evaluation was required every other year. Former section 13489 also
required that the evaluation include recommendations, if necessary, for areas of improvement in
the performance of the employee. If the employee was not performing his or her dutiesina .
satisfactory manner according to the standards, the “employing authority’”’ was required to notify
the employee in writing, describe the unsatisfactory performance, and confer with the employee
making specific recommendations as to areas of improvement and endeavor to assist in the
improvement.

In 1976, the Legislature renumbered the provisions of the Stull Act. The Stull Act can now be
found in Education Code sections 44660-44665.2 -

The test claim legislation, enacted between 1975 and 1999, amended the Stull Act. The claimant
alleges that the amendments constitute a reimbursable state-mandated program within the
meaning of article XIII B, section 6 of the California Constitution.’

! Statutes 1971, chapter 361.

? Former Education Code section 13487.
* Former Education Code section 13486.
* Former Education Code section 13488.
* Ibid.

¢ Ibid.

? Former Education Code section 13490 defined “employing authority” as “the superintend_ent.of
the school district in which the employee is employed, or his designee, or in the case of a district
which has no superintendent, a school principal or other person designated by the governing
board.”

® Statutes 1976, chapter 1010.

* In 1999, the Legislature added Education Code section 44661.5 to the Stull Act. (Stats. 1999, .
ch. 279.) Education Code section 44661.5 authorizes a school district to include objective
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Staff notes that the claimant, a school district, alleges that compliance with the Stull Act is new
as to county offices of education and, thus, counties are entitled to reimbursement for all
activities under the Stull Act. "

To date, no county office of education has appeared in this action as a claimant, nor filed a
declaration alleging mandated costs exceeding $1000, as expressly required by Government
Code section 17564 and section 1183 of the Commission’s regulations.

Therefore, the test claim has not been perfected as to county offices of education. The findings
in this analysis, therefore, are limited to school districts.

Claimant’s Position

The claimant contends that the test claim legislation constitutes a reimbursable state-mandated
program for the following “new” activities:

o Rewrite standards for employee assessment to reflect expected student “achievermnent” (as
opposed to the prior requirement of expected student “progress™) and to expand the
standards to reflect expected student achievement at each “grade level.” (Stats. 1973,
ch. 1216.)

* Develop job responsibilities for certificated non-instructional personnel, including but not
limited to, supervisory and administrative personnel. (Stats. 1975, ch. 1216.)

e Assess and evaluate non-instructional personnel. (Stats. 1975, ch. 1216; Stats. 1995,
ch. 392))

* Receive and review responses from certificated non-instructional personnel regarding the
employee’s evaluation. (Stats. 1986, ch. 393.)

s Conduct a meeting between the certificated non-instructional employee and the evaluator
to discuss the evaluation and assessment. (Stats. 1986, ch. 393.)

* Conduct additional evaluations of certificated employees who receive an unsatisfactory
evaluation. (Stats. 1983, ch. 498.)

* Review the results of a certificated instructional employee’s participation in the Peer

Assistance and Review Program for Teachers as part of the assessment and evaluation.
(Stats. 1999, ch. 4.)

* Assess and evaluate the performance of certificated instructional personnel as it relates to
the instructional techniques and strategies used and the employee’s adherence to
curricular objectives. (Stats. 1983, ch. 498.)

standards from the National Board for Professional Teaching Standards or any objective
standards from the California Standards for the Teaching Profession when developing evaluation

and assessment guidelines. The claimant did not include Education Code section 44661.5 in this
test claim.

' Exhibit A, Test Claim, pages 7-9.
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* Assess and evaluate certificated instructional personnel as it relates to the progress of

- pupils towards the state adopted academic content standards, if applicable, as measured
by state adopted criterion referenced assessments. (Stats. 1999, ch. 4.)

Assess and evaluate certificated personnel employed by county superintendents of
education. (Stats. 1975, ch. 1216.)"

‘Department of Finance’s Position

The Department of Finance filed comments on March 6, 2001, contending that most of the
activities requested by the claimant do not constitute reimbursable state-mandated activities. The
Department of Finance states, however, that the following activities “may” be reimbursable:

s Assess and evaluate the performance of certificated instructional personnel as it relates to

the progress of students toward the attainment of state academic standards, as measured
by state-adopted assessments.

¢ Modification of assessment and evaluation methods to determine whether instructional
staff is adhering to the curricular objectives and instructional techniques and strategies
associated with the updated state academic standards.

o Assess and evaluate permanent certificated staff that has received an unsatisfactory

evaluation at least once each year, until the employee receives a satisfactory evaluation,
or is separated from the school district.

» Implementation of the Stull Act by county offices of education."

Discussion

The courts have found that article XIII B, section 6 of the California Constitution' recognizes
the state constitutional restrictions on the powers of local government to tax and spend.’® “Its
purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
responsibilities because of the taxing and spending limitations that articles XIII A and XIII B
impose.”'® A test claim statute or executive order may impose a reimbursable state-mandated
program if it orders or commands a local agency or school district to engage in an activity or

" Exhibit A, Test Claim.
12 Exhibit B.

5 Article XTII B, section 6 provides: “Whenever the Legislature or any state agency mandates a
new program or higher level of service on any local government, the state shall provide a
subvention of funds to reimburse such local government for the costs of such program or
increased level of service, except that the Legislature may, but need not, provide such subvention
of funds for the following mandates: (a) Legislative mandates requested by the local agency
affected; (b) Legislation defining a new crime or changing an existing definition of a crime; or
(c) Legislative mandates enacted prior to January 1, 1975, or executive orders or regulations
initially implementing legislation enacted prior to January 1, 1975.”

4 Department of Finance v. Commission on State Mandates {2003) 30 Cal.4ﬂ1 7217, 735.
s County of San Diego v. State of California (1997) 15 Cal.4th 68, 81. '
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task.'® In addition, the required activity or task must be new, constituting a “new pro7gram,” or it
must create a “higher level of service” over the previously required level of service.'

The courts have defined a “program” subject to article XII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, or a
law that imposes unique requirements on local agencies ot school districts to implement a state
pelicy, but does not apply generally to all residents and entities in the state.'® To determine if the
program is new or imposes a higher level of service, the test claim legislation must be compared
with the legal requirements in effect immediately before the enactment of the test claim
legislation.” Finally, the newly required activity or increased level of service must impose costs
mandated by the state.?

The Commission is vested with exclusive authority to adjudicate dlsputes over the existence of
state-mandated programs within the meaning of article X11I B, section 6.2' In making its
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an

equ1tab1e remedy to cure the perceived unfaimess resulting from political decisions on funding
priorities.”

Issue 1: Is the test claim legislation subject to article XIII B, section 6 of the
California Constitution?

Certain statutes in the test claim legislation do not require school districts to perform activities
and, thus. are not subject to article XIII B, section 6.

' Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174. In
Department of Finance v. Commission on State Mandates, supra, 30 Cal 4th at page 742, the
court agreed that “activities undertaken at the option or discretion of a local government entity
(that is, actions undertaken without any legal compulsion or threat of penalty for
nonparticipation) do not trigger a state mandate and hence do not require reimbursement of funds
- even if the local entity is obligated to incur costs as a result of its discretionary decision to
participate in a particular program or practice.” The court left open the question of whether non-
legal compulsion could result in a reimbursable state mandate, such as in a case where failure to
participate in a program results in severe penalties or “draconian” consequences. {/d., at p. 754.)

" Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 830, 835-836.

** County of Los Angeles v. State of California (1987) 43 Cal.3d 46 56; Lucia Mar, supra, 44
Cal.3d 830, 835,

" Lucia Mar, supra, 44 Cal.3d 830, 835,

® County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma w.

Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284; Government Code sections
17514 and 17556.

* Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551, 17552.

= City of San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1817, County of Sonoma,
supra, 84 Cal. App.4th 1265, 1280.
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In order for a statute to be subject to article XIII B, section 6 of the California Constitution, the

statutory language must require local agencies or school districts to perform an activity or task. .
[f the statutory language does not mandate local agencies or school districts to perform a task,

then compliance with the test claim statute is within the discretion of the local entity and a

reimbursable state-mandated program does not exist.

Here, there are two test claim statutes, Education Code section 44664, subdivision (b) (as
amended by Stats. 1983, ch, 498 and Stats. 1999, ch. 4) and Education Code section 44662,
subdivision (d) (as amended by Stats. 1999, ch. 4) that do not require school districts to perform
activities and, thus, are not subject to article XIII B, section 6 of the California Constitution.

Education Code section 44664, subdivision (b), as amended by Statutes 1983, chapter 498. In
1983, the Legislature amended Education Code section 44664 by adding subdivision (b).
Subdivision (b} authorizes a school district to require a certificated employee that receives an
unsatisfactory evaluation to participate in a program to improve the employee’s performance.
Education Code section 44664, subdivision (b), stated the following:

Any evaluation performed pursuant to this article which contains an
unsatisfactory rating of an employee’s performance in the area of teaching
methods or instruction may include the requirement that the certificated employee
shall, as determined by the employing authority, participate in a program designed
to improve appropriate areas of the employee’s performance and to further pupii
achievement and the instructional objectives of the employing authority.
(Emphasis added.) '

The plain language of the statute authorizes, but does not mandate, a school district to require its
certificated employees to participate in a program designed to improve performance if the
employee receives an unsatisfactory evaluation. Thus, staff finds that Education Code section
44664, subdivision (b), as amended by Statutes 1983, chapter 498, does not mandate school
districts to perform an activity and, thus, it is not subject to article XIII B, section 6 of the
California Constitution.

Education Code section 44662, subdivision {d). and Education Code section 44664,
subdivision (b), as amended by Statutes 1999, chapter 4, In 1999, the Legislature amended

Education Code section 44664, subdivision (b), by adding the following underlined sentence:

Any evaluation performed pursuant to this article which contains an
unsatisfactory rating of an employee’s performance in the area of teaching
methods or instruction may include the requirement that the certificated employee
shall, as determined by the employing authority, participate in a program designed
to improve appropriate areas of the employee’s performance and to further pupil
achievernent and the instructional objectives of the employing authority. Ifa

E L'eer ASs ance and K eVIEw TOgrat)] 10

The 1999 test claim legislation also amended Education Code section 44662 by adding
subdivision (d), which states:
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Results of an employee’s participation in the Peer Assistance and Review
Program for Teachers established by Article 4.5 (commencing with Section
44500) shall be made available as part of the evaluation conducted pursuant to
this section. '

The claimant requests reimbursement to “receive and review, for purposes of a certificated
employee’s assessment and evaluation, if applicable, the results of an employee’s participation in
the Peer Assistance and Review Program for Teachers established by Article 4.5 (commencing
with section 44500.)"%

The Department of Finance contends that reviewing the results of the Peer Assistance and
Review Program, as part of the Stull Act evaluation of the employee’s performance, is not a
reimbursable state-mandated activity because participation in the Peer Assistance and Review
Program is voluntary.”

In response to the Department of Finance, the claimant states the following;:

The legislative intent behind the amendments to the Stull Act was to ensure that
school districts adopt objective, uniform evaluation and assessment guidelines
that effectively assess certificated employee performance. To meet this desired
goal, school districts that participate in the Peer Assistance and Review Program
must include an employee’s results of participation in the employee’s evaluation.
If this information was not considered by the district, inconsistent, incomplete,
and inaccurate evaluations and assessments would occur — a result contrary to the
Legislature’s stated intent. Therefore, the claimant contends that the activities
associated with the receipt and review of an employee’s participation in the Peer
Assistance and Review Program impose reimbursable state-mandated activities
upon school districts.”

For the reasons described below, staff finds that the receipt and review of the results of an
employee’s participation in the Peer Assistance and Review Program is not a state-mandated
activity and, therefore, the 1999 amendments to Education Code sections 44662 and 44664 are
not subject to article XIII B, section 6 of the California Constitution.

In Department of Finance v. Commission on State Mandates®, the Supreme Court reviewed test
claim legislation that required school site councils to post a notice and an agenda of their
meetings. The court determined that school districts were not legally compelled to establish
eight of the nine school site councils and, thus, school districts were not mandated by the state to
comply with the notice and agenda requirements for these school site councils.”’ The court
reviewed the ballot materials for article XIII B, which provided that “a state mandate comprises
something that a local government entity is required or forced to do.””® The ballot summary by

¥ Exhibit A, Test Claim, page 7.

* Exhibit B.

# Exhibit C, Claimant Rebuittal, page 7.

* Department of Finance, supra, 20 Cal.4th 727.
7 Id. at page 731.
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the Legislative Analyst further defined “state mandates™ as “requirements imposed on local
governments by legislation or executive orders.”®

The court also reviewed and affirmed the holding of the Ciry of Merced case.***' The court
stated the following:

In City of Merced, the city was under no legal compulsion to resort to eminent
domain-but when it elected to employ that means of acquiring property, its
obligation to compensate for lost business goodwill was not a reimbursable state
mandate, because the city was not required to employ eminent domain in the first
place. Here as well, if a school district elects to participate in or continue
participation in any underlying voluntary education-related funded program, the
district’s obligation to comply with the notice and agenda requirements related to

that program does not constitute a reimbursable state mandate. (Emphasis in
original.)*

Thus, the Supreme Court held as follows:

[W]e reject claimants’ assertion that they have been legally compelled to incur
notice and agenda costs, and hence are entitled to reimbursement from the state,
based merely upon the circumstance that notice and agenda provisions are
mandatory elements of education-related programs in which claimants have
participated, without regard to whether claimant’s participation in the underlying
program is voluntary or compelled, [Emphasis added.]”

The Supreme Court left undecided whether a reimbursable state mandate “might be found in
circumstances short of legal compulsion—for example, if the state were to impose a substantial

penalty (independent of the program funds at issue) upon any local entity that declined to
participate in a given program.”™ '

The decision of the California Supreme Court in Department of Finance is relevant and its
reasoning applies in this case. The Supreme Court explained that “the proper focus under a legal
. compulsion inquiry is upon the nature of the claimants’ participation in the underlying programs
themselves.”* Thus, based on the Supreme Court’s decision, the Commission is required to
determine if the underlying program (in this case, participation in the Peer Assistance and
Review Program) is a voluntary decision at the local level or is legally compelled by the state.

% Id. at page 737.

» Ibid.

* Id. at page 743.

% City of Merced v. State of California (1984) 153 Cal.App.3d 777.
2 Jbid.

3 Id at page 731.

M Ibid.

3 Id. at page 743.
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The Peer Assistance and Review Program and the amendment to the Stull Act to reflect the Peer
Assistance and Review Program were sponsored by Governor Davis and were enacted by the
Legislature during the 1999 special legislative session on education. As expressly provided in
the legislation, the intent of the Legislature, in part, was to coordinate the Peer Assistance and
Review Program with the evaluations of certificated employees under the Stull Act. Section 1 of
the 1999 test claim legislation states the following:

It is the intent of the Legislature to establish a teacher peer assistance and review
system as a critical feedback mechanism that allows exemplary teachers to assist
veteran teachers in need of development in subject matter knowledge or teaching
strategies, or both.

It is further the intent of the Legislature that a school district that operates a
program pursuant to Article 4.5 (commencing with Section 44500) of Chapter 3
of Part 25 of the Education Code coordinate its employment policies and
procedures for that program with its activities for professional staff development,
the Beginning Teacher Support and Assessment Program, and the biennial
evaluations of certificated employees required pursuant to Section 44664 [of the
Stull Act].

The plain language of Education Code section 44500, subdivision (a), authorizes, but does not
require, school districts to participate in the Peer Assistance and Review Program. That section
states in pertinent part that “[t]he governing board of a school district and the exclusive
representative of the certificated employees in the school district may develop and implement a
program authorized by this article that meets local conditions and conforms with the principles
set forth in subdivision (b).” (Emphasis added.) If a school district implements the program, the
program must assist a teacher to improve his or her teaching skills and knowledge, and provide
that the final evaluation of a teacher’s participation in the program be made available for
placement in the personnel file of the teacher receiving assistance. (Ed. Code, § 44500,

subd. (b).) Furthermore, school districts that participate in the Peer Assistance and Review
Program receive state funding pursuant to Education Code sections 44505 and 44506.

Therefore, staff finds that school districts are not legally compelled to participate in the Peer
Assistance and Review Program and, thus, not legally compelled to receive and review the
results of the program as part of the Stull Act evaluation.

Staff further finds that school districts are not practically compelled to participate in the Peer
Assistance and Review Program and review the results as part of the Stull Act evaluation. In
Department of Finance, the California Supreme Court, when considering the practical
compulsion argument raised by the school districts, reviewed its earlier decision in City of
Sacramento v, State of California (1990) 50 Cal.3d 51.* The City of Sacramento case involved
test claim legislation that extended mandatory coverage under the state’s unemployment
insurance law to include state and local governments and nonprofit corporations, The state
legislation was enacted to conform to a 1976 amendment to the Federal Unemployment Tax Act,
which required for the first time that a “certified” state plan include unemployment coverage of
employees of public agencies. States that did not comply with the federal amendment faced a

* Department of Finance, supra, 30 Cal.4th at pages 749-751.
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loss of a federal tax credit and an administrative subsidy.” The local agencies, knowing that
federally mandated costs are not eligible for state subvention, argued against a federal mandate.
The local agencies contended that article XIII B, section 9 requires clear legal compulsion not
present in the Federal Unemployment Tax Act.*® The state, on the other hand, contended that
California’s failure to comply with the federal “carrot and stick™ scheme was so substantial that
the state had no realistic “discretion™ to refuse. Thus, the state contended that the test claim
statute merely implemented a federal mandate and that article XIII B, section 9 does not require
strict legal compulsion to apply.”

The Supreme Court in City of Sacramento concluded that although local agencies were not
strictly compelled to comply with the test claim legisiation, the legislation constituted a federal
mandate. The Supreme Court concluded that because the financial consequences to the state and
its residents for failing to participate in the fedéral plan were so onerous and punitive, and the
consequences amounted to “certain and severe federal penalties” including “double taxation” and
other “draconian” measures, the state was mandated by federal law to participate in the plan.*

The Supreme Court applied the same analysis in the Department of Finance case and found that
the practical compulsion finding for a state mandate requires a showing of “certain and severe
penalties” such as “double taxation” and other “draconian” consequences. The Court stated the
following:

Even assuming, for purposes of analysis only, that our construction of the term
“federal mandate” in City of Sacramento [citation omitted], applies equally in the
context of article XIII B, section 6, for reasons set below we conclude that,
contrary to the situation we described in that case, claimants here have not faced
“certain and severe ... penalties” such as “double ... taxation” and other
“draconian” consequences . . .*'

Although there are statutory consequences for not participating in the Peer Assistance and
Review Program, staff finds, as explained below, that the consequences do not constitute the
type of draconian penalties described in the Department of Finance case.

Pursuant to Education Code section 44504, subdivision (b), school districts that do not
participate in the Peer Assistance and Review Program are not eligible to receive state funding
for specified programs. Education Code section 44504, subdivision (b), states the following:

A school district that does not elect to participate in the program authorized under
this article by July 1, 2001, is not eligible for any apportionment, allocation, or
other funding from an appropriation for the program authorized pursuant to this
article or for any apportionments, allocations, or other funding from funding for
local assistance appropriated pursuant to the Budget Act Item 6110-231-0001,

¥ City of Sacramento, supra, 50 Cal.3d at pages 57-58.

% Id. at page 71.

¥ Ibid.

“ Id. at pages 73-76.

' Department of Finance, supra, 30 Cal.4th at page 751.
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funding appropriated for the Administrator Training and Evaluation Program set
forth in Article 3 (commencing with Section 44681) of Chapter 3.1 of Part 25,
from an appropriation for the Instructional Time and Staff Development Reform
Program as set forth in Article 7.5 (commencing with Section 44579) of
Chapter 3, or from an appropriation for school development plans as set forth in
Article | (commencing with Section 44670.1) of Chapter 3.1 and the
Superintendent of Public Instruction shall not apportion, allocate, or otherwise
provide any funds to the district pursuant to those programs.

The funding appropriated under the programs specified in Education Code section 44504,
subdivision (b), are not state-mandated programs. Most are categorical programs undertaken at -
the discretion of the school district in order to receive grant funds. For example, the funding
appropriated pursuant to the Budget Act Item 6110-231-0001 i1s local assistance funding to
school districts “for the purpose of the Proposition 98 educational programs specified in
subdivision (b) of Section 12.40 of this act.” (Stats. 1999, ch. 50, State Budget Act.) The
education programs specified in subdivision (b) of Section 12.40 of the 1999 State Budget Act
include the Tenth Grade Counseling Program, the Reader Service for Blind Teacher Program,
and the Home to School Transportation Program. (A full list of the educational programs
identified in section 12.40 of the 1999 State Budget Act is provided in the footnote below.)*

2 Section 12.40 of the 1999 State Budget Act identifies the following programs: Item 6110-108-
0001 — Tenth Grade Counseling (Ed. Code, § 48431.7); Item 6110-110-0001 — Reader Service
for Blind Teachers (Ed. Code, §§ 45371, 44925); Item 6110-111-0001 — Home to School
Transportation and Small District Transportation (Ed. Code, § 41850, 42290); Item 6110-116-
0001 - School Improvement Program (Ed. Code, § 52000 et seq.); Item 6110-118-0001 — State
Vocational Education (in lieu of funds otherwise appropriated pursuant to Business and
Professions Code section 19632); Item 6110-119-0001 — Educational Services for Foster Youth
(Ed. Code, § 42920 et seq.); Item 6110-120-0001 — Pupil Dropout Prevention Programs

(Ed. Code, §§ 52890, 52900, 54720, 58550); Item 6110-122-0001 — Specialized Secondary
Programs (Ed. Code, § 58800 et seq.); [tem 6110-124-0001 — Gifted and Talented Pupil Program
(Ed. Code, § 52200 et seq.); Item 6110-126-0001 — Miller-Unruh Basic Reading Act of 1965
(Ed. Code, § 54100 et seq.); Item 6110-127-0001 — Opportunity Classes and Programs

(Ed. Code, § 48643 et seq.); Item 6110-128-0001 — Economic Impact Aid (Ed. Code, §§ 54020,
54031, 54033, 54040); Item 6110-131-0001 — American Indian Early Childhood Education
Program (Ed. Code, § 52060 et seq.); Item 6110-146-0001 — Demonstration Programs in
Intensive Instruction (Ed. Code, § 58600 et seq.); Item 6110-151-0001 — California Indian
Education Centers (Ed. Code, § 33380); Item 6110-163-0001 — The Early Intervention for
School Success Program (Ed. Code, § 54685 et seq.); Item 6110-167-0001 — Agricultural
Vocational Education Incentive Program (Ed. Code, § 52460 et seq.); Item 6110-180-0001 —
grant money pursuant to the federal Technology Literacy Challenge Grant Program,; [tem 6110-
181-0001 — Educational Technology Programs (Ed. Code, § 51870 et seq.); Item 6110-193-0001
— Administrator Training and Evaluation Program, School Development Plans and Resource
Consortia, Bilingual Teacher Training Program; Item 6110-197-0001 — Instructional Support-
Improving School Effectiveness — Intersegmental Programs; Item 6110-203-0001 — Child
Nutrition Programs (Ed. Code, §§ 41311, 49536, 49501, 49550, 49552, 49559); Item 6110-204-
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The same is true for the other programs identified in Education Code section 44504,
subdivision (b), all of which are voluntary: i.e., the Administrator Training and Evaluation .
Program, the Instructional Time and Staff Development Reform Program, and the School

Development Plans Program.

Accordingly, staff finds that the 1999 amendment to Education Code sections 44662,

subdivision (d), and 44664, subdivision (b), does not impose a mandate on school districts to
receive and review the results of the Peer Assistance and Review Program as part of the Stull Act
evaluation and, thus, these sections are not subject to article XIII B, section 6 of the California
Constitution.

The remaining requirements imposed by the test claim legislation constitute a state-mandated

program only for those certificated emplovees that perform the duties mandated by state and
federal law.

The remaining test claim legistation requires school districts, in their evaluation of certificated
personnel, to perform the following activities:

* assess and evaluate the performance of non-instructional certificated personnel (former
Ed. Code, §§ 13483, 13487, as amended by Stats. 1975, ch. 1216; Ed. Code, § 44663, as
amended by Stats. 1986, ch. 393);

s establish standards of expected student achievement at each grade level in each area of
study to be included in a district’s evaluation and assessment guidelines (former Ed.
Code, § 13487, as repealed and reenacted by Stats. 1975, ch, 1216);

s evaluate and assess the performance of instructional certificated employees as it
' reasonably relates to the instructional techniques and strategies used by certificated
employees, the certificated employee’s adherence to curricular objectives, and the
progress of pupils towards the state adopted academic content standards (Ed. Code, §
44662, subd. (b), as amended by Stats. 1983, ch. 498 and Stats. 1999, ch. 4); and

e assess and evaluate certificated personnel that receive an unsatisfactory evaluation once
each year until the employee achieves a positive evaluation, or is separated from the
school district (Ed. Code, § 44664, as amended by Stats. 1983, ch. 498).

Pursuant to the Supreme Court’s decision in the Department of Finance case, staff finds that the
evaluation and assessment activities required by the test claim legislation constitute state-
mandated activities only for those certificated employees that perform the duties mandated by
state or federal law. The activities associated with evaluating and assessing certificated
personnel employed in local, discretionary educational programs do not constitute state-
mandated activities and, thus, are not subject to article XIII B, section 6 of the California
Constitution.

In Department of Finance, supra, the Court found, on page 731 of the decision, that:

[W]e reject claimants’ assertion that they have been legally compelled to incur
notice and agenda costs, and hence are entitled to reimbursement from the state,

0001 — 7 and 8" Grad Math Academies; and Item 6110-209-0001 — Teacher Dismissal .
Apportionments (Ed. Code, § 44944).
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based merely upon the circumstance that notice and agenda provisions are
mandatory elements of education-related program in which claimants have
participated, without regard to whether claimant’s participation in the underlying
program is voluntary or compelled. [Emphasis added.]

In the present case, the California Constitution gives the Legislature plenary authority over
education by requiring the Legislature to encourage by all suitable means the promotion of
education and to provide for a system of common schools,” A system of common schools
means one system, which prescribes the courses of study and educational progression from grade
to grade. ** Schools are required to meet the minimum standards and guidelines regarding
course instruction and educational progression established by the Legislature.*

Given this background, the Legislature has historically mandated specified educational programs
that school districts are required to follow. For example, Education Code section 48200 provides
that each person between the ages of six and 18 years is subject to compulsory full-time
education. School districts are required to adopt a course of study for grades 1 to 6 that shall
include English, Mathematics, Social Sciences, Science, Visual and Performing Arts, Health, and
Physical Education.”® School districts are required to offer the following courses for grades 7 to
12: English, Social Sciences, Foreign Language, Physical Education, Science, Mathematics,
Visual and Performing Arts, Carcer Technical Education; and Driver Education.’ Education
Code section 51225.3 describes the state-mandated courses of instruction required for high
school graduation.' In addition, in the appropriate elementary and secondary grade levels, the
required course of study shall include instruction in personal and public safety and accident
prevention (Ed. Code, § 51202), instruction about the nature and effects of alcohol, narcotics,
and restricted dangerous drugs (Ed. Code, § 51203), and, in grades 7 and 8, instruction on
parenting skills and education (Ed. Code, 51220.5). Finally, Education Code section 44805

states that “every teacher in the public schools shall enforce the course of study . . . prescribed
for schools.”

In addition, federal law requires school districts to provide a free and appropriate education to all
handicapped children.®

 California Constitution, article IX, sections 1, 5; Hayes v. Commission on State Mandates
(1992) 11 Cal. App.4th 1564, 1579, fn. 5.

“ Wilson v. State Board of Education (1999} 75 Cal.App.4th 1123, 1135-1136. In Wilson, the
court determined that charter schools fall within the system of common schools because their
educational programs are required to meet the same state standards, including minimum duration
of instruction applicable to all public schools, measurement of student progress by the same
assessments required of all public school students, and students are taught by teachers meeting
the same minimum requirements as all other public school teachers. (/d. at p. 1138.)

* Burton v. Pasadena City Board of Education (1977) 71 Cal.App.3d 52, 58.
 Education Code section 51210. '
‘7 Education Code section 51220.

“ Hayes, supra, 11 Cal.App.4th at page 1592.
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Thus, school districts are required to employ certificated personnel to fulfill the requirements of

the state and federal mandated educational programs. Accordingly, pursuant to the Department .
of Finance case, school districts are mandated by the state to perform the test claim requirements

to evaluate and assess the certificated personnel performing the mandated functions.

Moreover, staff finds that the test claim requirements to evaluate and assess the certificated
personnel performing mandated functions constitutes a program subject to article XII1 B,

section 6 of the California Constitution. The California Supreme Court, in the case of County of
Los Angeles v. State of California®, defined the word “program” within the meaning of article
XII1 B, section 6 as a program that carries out the governmental function of providing a service
to the public, or laws which, to implement a state policy, impose unique requirements on local
governments and do not apply generally to all residents and entities in the state. Only one of
these findings is necessary to trigger the applicability of article XIiI B, section 6.*

Legislative intent of the test claim legislation is provided in Education Code section 44660 as
follows:

It is the intent of the Legislature that governing boards establish a uniform system
of evaluation and assessment of the performance of all certificated personnel
within each school district of the state, inciuding schools conducted or maintained
by county superintendents of education. The system shall involve the
development and adoption by each school district of objective evaluation and
assessment guidelines, which may, at the discretion of the governing board, be
uniform throughout the district, or for compelling reasons, be individually
developed for territories or schools within the district, provided that all
certificated personnel of the district shall be subject to a system of evaluation and
assessment adopted pursuant to this article.*

Staff finds that objectively evaluating the performance of certificated personnel performing
mandated functions within a school district carries out the governmental function of providing a
service to the public. Public education is a governmental function within the meaning of article
XIII B, section 6. The California Supreme Court in Lucia Mar stated that “the contributions
called for [in the test claim legislation] are used to fund a ‘program’ . . . for the education of
handicapped children is clearly a governmental function providing a service to the public.”?
Additionally, the court in the Long Beach Unified School District case held that “although
numerous private schools exist, education in our society is considered to be a peculiarly

® County of Los Angeles, supra, 43 Cal.3d at page 56.
% Carmel Valley Fire Protection Dist., supra, 190 Cal.App.3d at page 537.

5! As originally enacted, former Education Code section 13485 stated the legislative intent as
follows: “It is the intent of the Legislature to establish a uniform system of evaluation and
assessment of the performance of certificated personnel within each school district of the state.
The system shall involve the development and adoption by each school district of objective
evaluation and assessment guidelines.”

2 Lucia Mar, supra, 44 Cal.3d at page 835.
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governmental function.” In addition, the test claim legislation imposes unique requirements on
school districts.

However, the activities associated with evaluating and assessing certificated personnel employed
in local, discretionary educational programs do not constitute state-mandated activities and, thus,
are not subject to article XIII B, section 6 of the California Constitution. Pursuant to existing
law, school districts are encouraged to develop their own local programs that best fit the needs
and interests of the pupils. Unless the Legislature expressly imposes statutory requirements on
school districts, school districts have discretionary control with their educational programs.*

For example, the Supreme Court in the Department of Finance case found that eight of the nine
educational programs were voluntary and not mandated by the state. These include the
following programs: School Improvement Program (Ed. Code, § 52010 et seq.); American
Indian Early Childhood Education Program (Ed. Code, § 52060 et seq.); School-Based
Coordinated Categorical Program (Ed. Code, § 52850 et seq.); Compensatory Education
Programs (Ed. Code, § 54420 et seq.); Migrant Education Program (Ed. Code, § 54440 et seq.);
Motivation and Maintenance Program (Ed. Code, § 54720 et seq.); Parental Involvement
Program (Ed. Code, § 11500 et seq.); and Federal Indian Education Program (25 U.S.C,

§ 2604).%

Staff finds that school districts are free to discontinue their participation in these underlying
voluntary programs and free to discontinue employing certificated personnel funded by these
programs. Accordingly, the test claim requirements to evaluate and assess certificated personnel
funded or employed in local discretionary programs are not mandated by the state and not
subject to article XIII B, section 6 of the California Constitution.*

Since the parties did not file comments in response to the request for additional briefing on this
issue, staff recommends that the determination of the certificated employees performing
mandated functions for which schools districts are eligible to receive reimbursement be
addressed during the parameters and guidelines phase.

Issue 2: Does the test claim legislation impose a new program or higher level of
service within the meaning of article XIII B, section 6 of the California
Constitution?

The California Supreme Court and the courts of appeal have held that article XIII B, section 6
was not intended to entitle local agencies and school districts for all costs resulting from
legislative enactments, but only those costs mandated by a new program or higher level of

* Long Beach Unified School District, supra, 225 Cal. App.3d at page 172.

% California Constitution, article X, section 14; Education Code sections 351 60, 35160.1,
51002, :

% Department of Finance, supra, 30 Cal.4th at page 745.

* The court did not conclude whether school districts were legally compelled to participate in the
Bilingual-Bicultural Education program (Ed. Code, § 52160 et seq.) since the case was denied on
other grounds. (Department of Finance, supra, 30 Cal.4th at p. 746-747.)
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service imposed on them by the state.* Generally, to determine if the program is new or
imposes a higher level of service, the analysis must compare the test claim legislation with the
legal requirements in effect immediately before the enactment of the test claim legislation,*

As indicated above, the Stull Act was enacted in 1971. The test claim legislation, enacted from
1975 to 1999, amended the Stull Act. The issue is whether the amendments constitute a new
program or higher level of service within the meaning of article XIII B, section 6 of the
California Constitution.

Develop job responsibilities for certificated non-instructional personnel. and assess and evaluate
the performance of certificated non-instructional personnel (Former Ed. Code. §§ 13485, 13487,
as amended by Stats. 1975, ch. 1216: Ed. Code. § 44663, as amended by Stats. 1986, ch. 393).

The claimant is requesting reimbursement for the following activities relating to certificated non-
instructional employees:

e Establish and define job responsibilities for certificated non-instructional personnel,
including, but not limited to, supervisory and administrative personnel.

¢ Evaluate and assess the performance of certificated non-instructional personnel as it
reasonably relates to the fulfillment of the established job responsibilities.

¢ Prepare and draft a written evaluation of the certificated non-instructional employee. The
evaluation shall include recommendations, if necessary, as to areas of improvement.

¢ Receive and review from a certificated non-instructional employee written responses
regarding the evaluation.

e Prepare and hold a meeting between the certificated non-instructional employee and the
evaluator to discuss the evaluation and assessment.”

As originally enacted in 1971, the Stull Act stated in former Education Code section 13485 the
following:

It is the intent of the Legislature to establish a uniform system of evaluation and
assessment of the performance of certificated personnel within each school
district of the state. The system shall involve the development and adoption by
each schoo! district of objective evaluation and assessment guidelines.

Former Education Code section 13486 stated the following:

In the development and adoption of these guidelines and procedures, the
governing board shall avail itself of the advice of the certificated instructional
personnel in the district’s organization of certificated personnel.

7 Lucia Mar Unified School Dist., supra, 44 Cal.3d at page 834; City of San Jose v. State of
California (1996) 45 Cal. App.4th 1802, 1816.

. % Lucia Mar Unified School Dist., supra, 44 Cal.3d at page 835.
% Exhibit A, Test Claim, page 6.
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Former Education Code section 13487 required school districts to develop and adopt specific
evaluation and assessment guidelines for certificated personnel. Former section 13487 stated the
following:

The governing board of each school district shall develop and adopt specific
- evaluation and assessment guidelines which shall include but shall not necessarily
be limited in content to the following elements:

{(a) The establishment of standards of expected student progress in each area
of study and of techniques for the assessment of that progress.

(b) Assessment of certificated personnel as it relates to the established
standards.

(¢) Assessment of other duties normally required to be performed by
certificated employees as an adjunct to their regular assignments.

(d) The establishment of procedures and techniques for ascertaining that the
certificated employee is maintaining proper control and is preserving a
suitable learning environment.

Former Education Code section 13488 required that the evaluation and assessment be reduced to
writing, that an opportunity to respond be given to the certificated employee, and that a meeting
be held between the certificated employee and the evaluator to discuss the evaluation. Former
section 13488 stated the following:

Evaluation and assessment made pursuant to this article shall be reduced to
writing and a copy thereof shall be transmitted to the certificated employee not
later than 60 days before the end of each school year in which the evaluation takes
place. The certificated employee shall have the right to initiate a written reaction
or response to the evaluation. Such response shall become a permanent
attachment to the employee’s personnel file. Before the end of the school year, a
meeting shall be held between the certificated personnel and the evaluator to
discuss the evaluation.

And, former Education Code section 13489 required that the evaluation and assessment be
performed on a continuing basis, and that the evaluation include necessary recommendations as

to areas of improvement. Former Education Code section 13489, as enacted in 1971, stated the
following;:

Evaluation and assessment of the performance of each certificated employee shall
be made on a continuing basis, at least once each school year for probationary
personnel, and at least every other year for personnel with permanent status. The
evaluation shall include recommendations, if necessary, as to areas of
improvement in the performance of the employee. In the event an employee is
not performing his duties in a satisfactory manner according to the standards
prescribed by the governing board, the employing authority shall notify the
employee in writing of such fact and describe such unsatisfactory performance.
The employing authority shall thereafter confer with the employee making
specific recommendations as to areas of improvement in the employee’s
performance and endeavor to assist him in such performance.
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In addition, section 42 of the 1971 statute provided a specific exemption for certificated
employees of community colleges if a related bill was enacted. Section 42 stated the following:

Article 5 (commencing with Section 13401) and Article 5.5 (commencing with
Section 13485) of Chapter 2 of Division 10 of the Education Code shall not apply
to certificated employees in community colleges if Senate Bill No. 696 or
Assembly Bill No, 3032 is enacted at the 1971 Regular Session of the Legislature.

According to the history, Senate Bill 696 was enacted as Statutes 1971, chapter 1654. ‘Thus,
certificated employees of community colleges were not required to comply with the Stull Act.

In 1972, former Education Code section 13485 was amended to specifically exclude from the
requirements of the Stull Act certificated personnel employed on an hourly basis in adult
education classes.’

In 1973, former Education Code section 13489 was amended to exclude hourly and temporary
certificated employees and substitute teachers, at the discretion of the governing board, from the
requirement to evaluate and assess on a continuing basis.®

Thus, under prior law, school districts were required to perform the following activities as they
related to “certificated personnel:”

e Develop and adopt specific evaluation and assessment guidelines for the performance of
- “certificated personnel.”

» Evaluate and assess “certificated perso'ﬁnel” as it relates to the established standards.

¢ Prepare and draft a written evaluation of the “certificated employee.” The evaluation
shall include recommendations, if necessary, as to areas of improvement.

» Receive and review from a “certificated employee™ written responses regarding the
evaluation.

e Prepare and hold a meeting between the “certificated employee™ and the evaluator to
discuss the evaluation and assessment.

The test claim legislation, in 1975 (Stats. 1975, ch. 1216), amended the Stull Act by adding
language relating to certificated “non-instructional” employees. As amended, former Education
Code section 13485 stated in relevant part the following (with the amended language
underlined):

It is the intent of the Legislature that governing boards establish a uniform system
of evaluation and assessment of the performance of all certificated personnel
within each school district of the state . . ..

Former Education Code section 13487 was also repealed and reenacted by Statutes 1975, chapter
1216, as follows (amendments relevant to this issue are underlined):

(a) The governing board of each school district shall establish standards of
expected student achievement at each grade level in each area of study.

8 Statutes 1972, chapter 535.
8 Statutes 1972, chapter 1973.
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(b) The governing board of each school district shall evaluate and assess
. certificated employee competency as it reasonably relates to (1) the
progress of students toward the established standards, (2) the performance
of those noninstructional duties and responsibilities, including supervisory
and advisory duties, as may be prescribed by the board, and (3) the
establishment and maintenance of a suitable learing environment within
the scope of the employee’s responsibilities.

(c) The governing board of each school district shall establish and define job
responsibilities for those certificated noninstructional personnel. including,
but not limited to. supervisory and administrative personnel, whose
responsibilities cannot be evaluated appropriately under the provisions of
subdivision (b). and shall evaluate and assess the competency of such
noninstructional emplovees as it reasonably relates to the fulfillment of

those responsibilities. ...

The 1975 test claim legislation did not amend the requirements in former Education Code
sections 13488 or 13489 to prepare written evaluations of certificated employees, receive
responses to those evaluations, and conduct a meeting with the certificated employee to discuss
the evaluation.

Additionally, in 1986, the test claim legislation (Stats. 1986, ch. 393) amended Education Code
section 44663 (which derived from former Ed. Code, § 13488) by adding subdivision (b) to
provide that the evaluation and assessment of certificated non-instructional employees shall be
reduced to writing before June 30 of the year that the evaluation is made, that an opportunity to

. respond be given to the certificated non-instructional employee, and that a meeting be held
between the certificated non-instructional employee and the evaluator to discuss the evaluation
before July 30. Education Code section 44663, subdivision (b), as added by the test claim
legislation, states the following:

In the case of a certificated noninstructional employee, who is employed on a 12-
month basis, the evaluation and assessment made pursuant to this article shall be
reduced to writing and a copy thereof shall be transmitted to the certificated
employee no later than June 30 of the year in which the evaluation and assessment
is made, A certificated noninstructional employee, who is employed on a 12-
month basis shall have the right to initiate a written reaction or response to the
evaluation. This response shall become a permanent attachment to the
employee’s personnel file. Before July 30 of the year in which the evaluation and
assessment take place, a meeting shall be held between the certificated employee
and the evaluator to discuss the evaluation and assessment.

The claimant contends that the Stull Act, as originally enacted in 1971, required the assessment
and evaluation of teachers, or certificated instructional employees, only The claimant argues
that when the Stull Act was amended in 1975 and 1986, it added the requirement for schools
districts to develop job responsibilities to assess and evaluate the performance of non-
instructional personnel. The claimant contends that under the rules of statutory construction, an
amendment indicates the legislative intent to change the law. The claimant contends that this
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amendment imposed additional activities on school districts to develop job responsibilities and
evaluate certificated non-instructional employees, which constitute a higher level of service.”

The Department of Finance argues that school districts have always had the requirement to
assess and evaluate non-instructional personnel because the original legislation enacted in 1971
refers to all certificated personnel. The Department of Finance contends that the subsequent
amendments that specifically list certificated non-instructional personnel, were clarifying edits
and not new requirements.® '

The Stull Act was an existing program when the test claim legislation was enacted. Thus, the
issue is whether the 1975 and 1986 amendments to the Stull Act mandated an increased, or
higher level of service to develop job responsibilities and to evaluate and assess certificated non-
instructional employees. In 1987, the California Supreme Court in County of Los Angeles v.
State of California expressly stated that the term “higher level of service” must be read in
conjunction with the phrase “new program.” Both are directed at state-mandated increases in
the services provided by local agencies.®

In 1990, the Second District Court of Appeal decided the Long Beach Unified School District
case, which challenged a test claim filed with the Board of Control on executive orders issued by
the Department of Education to alleviate racial and ethnic segregation in schools.® The court
determined that the executive orders did not constitute a “new program” since schools had an
existing constitutional obligation to alleviate racial segregation.*® However, the court found that
the executive orders constituted a “higher level of service” because the requirements imposed by
the state went beyond constitutional and case law requirements. The court stated in relevant part
the following: '

The phrase “higher level of service” is not defined in article XIII B or in the ballot
materials. [Citation omitted.] A mere increase in the cost of providing a service
which is the result of a requirement mandated by the state is not tantamount to a
higher level of service. [Citation omitted.] However, a review of the Executive
Order and guidelines shows that a higher level of service is mandated because the
requirements go beyond constitutional and case law requirements. . . . While these
steps fit within the “reasonably feasible” description of [case law], the point is
that these steps are no longer merely being suggested as options which the local
school district may wish to consider but are required acts. These requirements
constitute a higher level of service. We are supported in our conclusion by the
report of the Board to the Legislature regarding its decision that the Claim is
reimbursable: “Only those costs that are above and beyond the regular level of
service for like pupils in the district are reimbursable.”” *

5 Exhibit C.

8 Exhibit B.

 County of Los Angeles, supra, 43 Cal.3d at page 56.

5 Long Beach Unified School District, supra, 225 Cal. App.4th 155.
8 Jd. at page 173.

§ Ibid., emphasis added.
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Thus, in order for the 1975 and 1986 amendments to the Stull Act, relating to certificated non-
instructional personnel, to impose a new program or higher level of service, the Commission
must find that the state is imposing new required acts or activities on school districts beyond
those already required by law. '

For the reasons described below, staff finds that school districts have been required to develop
job responsibilities for certificated non-instructional employees, evaluate and assess certificated
non-instructional employees, draft written evaluations of certificated non-instructional
employees, receive and review written responses to the evaluation from certificated non-
instructional employees, and conduct meetings regarding the evaluation with certificated non-
instructional employees under the Stull Act since 1971, before the enactment of the test claim
legislation.

Claimant argues that the statutory amendments to the Stull Act, by themselves, reflect the
legislative intent to change the law. However, the intent to change the law may not always be
presumed by an amendment, as suggested by the claimant. The court has recognized that
changes in statutory language can be intended to clarify the law, rather than change it.

We assume the Legislature amends a statute for a purpose, but that purpose need
not necessarily be to change the law. [Citation.] Our consideration of the
surrounding circumstances can indicate that the Legislature made ... changes in
statutory language in an effort only to clarify a statute's true meaning. [Citations
omitted.]%

Thus, to determine whether the Stull Act, as originally enacted in 1971, applied to all certificated
employees of a school district, instructional and non-instructional employees alike, the
Commission must apply the rules of statutory construction. Under the rules of statutory
construction, the first step is to look at the statute’s words and give them their plain and ordinary
meaning. Where the words of the statute are not ambiguous, they must be applied as written and
may not be altered in any way. Moreover, the intent must be gathered with reference to the
whole system of law of which it is a part so that all may be harmonized and have effect.”

As indicated by the plain language of former Education Code sections 13485,13487, 13488, and
13489, school districts were required under prior law to develop evaluation and assessment
guidelines for the evaluation of “certificated” employees, evaluate and assess “certificated”
employees on a continuing basts, draft written evaluations of “certificated” employees, receive
and review written response to the evaluation from “certificated” employees, and conduct
meetings regarding the evaluation with “certificated” employees. The plain language of these
statutes does not distinguish between instructional employees (teachers) and non-instructional
employees (principals, administrators), or specifically exclude certificated non-instructional

% See also, County of Los Angeles v. Commission on State Mandates (2003) 110 Cal.App.4th

1176, 1193-1194, where the Second District Court of Appeal followed the earlier rulings and

held that in the case of an existing program, reimbursement is required only when the state is

divesting itself of its responsibility to provide fiscal support for a program, or is forcing a new
program on a locality for which it is ill-equipped to allocate funding.

% Western Security Bank v. Superior Court (1997) 15 Cal.4th 232, 243.
™ People v. Thomas (1992) 4 Cal.4th 206, 210.
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employees. When read in context with the whole system of law of which these statutes are a

part, the requirements of the Stull Act originally applied to all certificated employees under prior
law.

As enacted, the Stull Act was placed in Chapter 2 of Division 10 of the 1971 Education Code, a
chapter addressing * Certificated Employees.” Certificated employees are those employees
directly involved in the educational process and include both instructional and non-instructional
employees such as teachers, administrators, supervisors, and principals.” Certificated employees
must be properly credentialed for the specific position they hold.™ A “certificated person” was
defined in former Education Code section 12908 as “‘a person who holds one or more documents
such as a certificate, a credential, or a life diploma, which singly or in.combination license the
holder to éngage in the school service designated in the document or documents.” The definition

of “certificated person” governs the construction of Division 10 of the former Education Code
and is not limited to instructional employees.™

Thus, the plain language of former Education Code sections 13485,13487, 13488, and 13489
read within the context of Chapter 2 of Division 10 of the 1971 Education Code, a division that
governs both instructional and non-instructional certificated employees, required school districts
to develop evaluation and assessment guidelines and to evaluate both instructional and non-
instructional certificated employees based on the guidelines on a continuing basis.

In addition, former Education Code section 13486, as enacted in 1971, expressly required school
districts to avail themselves “of the advice of the certificated instructional personnel in the
district’s organization of certificated personnel” when developing and adopting the evaluation
guidelines. (Emphasis added.) Former Education Code sections 13485,13487, 13488, and
13489, enacted at the same time, did not limit the evaluation and assessment requirements to
“certificated instructional personnel” only. Rather, “certificated employees™ were required to be
evaluated. Thus, had the Legislature intended to require school districts to evaluate and assess
only teachers, as argued by claimant, they would have limited the requirements of former
Education Code sections 13485,13487, 13488, 13489 to “certificated instructional personnel.”
Under the rules of statutory construction, the Commission is prohibited from altering the plain
language of a statute, or writing into a statute, by implication, express requirements that the
Legisiature itself has not seen fit to place in the statute.™

Moreover, under prior law, the Legislature expressly excluded certain types of certificated
employees from the requirements of the Stull Act, and never expressly excluded non-
instructional employees. When the Stull Act was originally enacted in 1971, the Legislature
excluded employees of community colleges from the requirements.” In 1972, the Legislature
revisited the Stull Act and expressly excluded certificated personnel employed on an hourly basis

" Former Education Code section 13187 et seq. of the 1971 Education Code.
” Former Education Code section 13251 et seq. of the 1971 Education Code.
” Former Education Code 12901 of the 1971 Education Code.

™ Whitcomb v. California Employment Commission (1944) 24 Cal.2d 753, 757; In re Rudy L.
(1994) 29 Cal.App.4th 1007, 1011.

5 Gection 42 of Statutes 1971, chapter 361.
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in adult education classes.” In 1973, school districts were authorized to exclude hourly and
temporary certificated employees, and substitute teachers from the evaluation requirement.”
Under the rules of statutory construction, where exceptions to a general rule are specified by
statute, other exceptions are not to be implied or presumed, absent a discernible and contrary
legislative intent.™ Thus, it cannot be implied from the plain language of the legislation that the
Legislature intended to exclude certificated non-instructional employees from the requirements
of the Stull Act.

The conclusion that the Stull Act applied to non-instructional employees under prior law is
further supported by case law. In 1977, the First District Court of Appeal considered Grant v.
Adams.” The Grant case involved a school district employee who was a certified teacher with
credentials as an administrator who had been serving as a principal (a non-instructional
employee) of an elementary school from 1973 through 1974. In May 1974, the employee was
reassigned and demoted to a teaching position for the 1974-1975 school year.* The employee
made the argument that the Stull Act, when coupled with other statutory provisions, created a
property interest in his position as a principal and required that an evaluation be conducted
before termination of an administrative assignment. The court disagreed with the employee’s
argument, holding that the Stull Act evaluation was not a precondition to reassignment or
dismissal.’’ When analyzing the issue, the court made the following findings:

In 1971, the Legislature passed the so-called “Stull Act,” Education Code sections
13485-13490. Among other things the Stull Act required that all school districts
establish evaluation procedures for certificated personnel. (Ed. Code, § 13485.)
The state board of education developed guidelines for evaluation of
administrators and teqachers pursuant to the Stull Act. Respondents [school
district] adopted those guidelines without relevant change in June 1972. The
guidelines called for evaluation of personnel on permanent status at least once

every two years. Appellant was given no evaluation pursuant to the guidelines.
(Emphasis added.)®

In 1979, the California Supreme Court decided Miller v. Chico Unified School District Board of
Education, a case with similar facts.* In the Miller case, the employee was a principal of a
junior high school from 1958 until 1976, when he was reassigned to a teaching position. In
1973, the school board adopted procedures to formally evaluate administrators pursuant to the

7 Statutes 1972, chapter 535.

" Statutes 1973, chapter 220.

" People v. Galambos (2002) 104 Cal.App.4th 1147.

™ Grant v. Adams (1977) 69 Cal.App.3d 127.

% Id. at page 130.

® Id. at pages 134-135,

8 Jd. at page 143, footnote 3.

® Miller v. Chico Unified School District Board of Education (1979) 24 Cal.3d 703.
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Stull Act.* The employee received a Stull Act evaluation in 1973, 1974, and 1975.% In 1976,

the school board requested the employee’s cooperation in his fourth annual Stull evaluation .
report, but the employee refused on advice of counsel.® The employee sought reinstatement to
his position as a principal on the ground that the school board failed to comply with the Stull
Act.” The court denied the employee’s réquest and made the following findings:

The record indicates, however, that the school board substantially complied with
the Stull Act’s mandate that the board fix performance guidelines for its
certificated personnel, evaluate plaintiff in light of such guidelines, inform
plaintiff of the results of any evaluation, and suggest to plaintiff ways to improve
his performance.

The school beard’s guidelines provide for annual evaluations of supervisory
personnel; accordingly, the board evaluated plaintiff in 1973, 1974, and 1975.
Although plaintiff received generally satisfactory evaluations in 1973 and 1974,

the board’s evaluation report in 1974 contains suggestions for specific areas of
improvement. . . .

Plaintiff’s final Stull Act evaluation in June 1975 plainly notified plaintiff “in
writing” of any unsatisfactory conduct on his part, and in addition provided a
forum for plaintiff’s supervisors to make “specific recommendations as to areas of
improvement in the employee’s performance and endeavor to assist him in such
performance.” [Former Ed. Code, § 13489.) . ...

The court is surely obligated to understand the purpose of ... [the Stull Act] and
to apply those sections to the relevant facts.® .

Finally, the legislative history of the 1986 test claim legislation supports the conclusion that the
specific language added to the Stull Act was not intended to impose new required acts on school
districts. As stated above, the test claim legislation (Stats. 1986, ch. 393) amended Education
Code section 44663 by adding subdivision (b) to provide that the evaluation and assessment of
certificated non-instructional employees shall be reduced to writing before June 30 of the year
that the evaluation is made, that an opportunity to respond be given to the certificated non-
instructional employee, and that a meeting be held between the certificated non-instructional
employee and the evaluator to discuss the evaluation before July 30. The legislative history of
Statutes 1986, chapter 393 (Assem. Bill No. 3878) indicates that the purpose of the bill was to
extend for 45 days the current requirement for the evaluation of certificated non-instructional
employees.* The analysis of Assembly Bill 3878 by the Assembly Education Committee, dated

“1d at pa;ge 707.

% Id at pages 708-710, 717.
% Id. at page 709.

¥ Id, at page 716.

¥ Id at pages 717-718.

# | etter from San Diego Unified School District to the Honorable Teresa Hughes, Chairperson
of the Assembly Education Committee, on Assembly Bill 3878, April 4, 1986; Assembly
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April 7, 1986, states the following:

Current statute requires evaluations of noninstructional certificated employees on
12 month contracts to be conducted within 30 days before the last school day.
This apparently is a problem for San Diego [Unified School District] because all
evaluations are jammed in at the end of the school year. They feel it would make
more sense to allow extra time to evaluate those on 12 month contracts and spread
the process out over a longer period of time.”

The April 24, 1986 analysis of Assembly Bill 3878 by the Legislative Analyst states the
following:

Our review indicates that this bill does not mandate any new duties on school
district governing boards, but simply extends the date by which evaluations of
certain certificated employees must be completed.”

Based on the foregoing authorities, staff finds that school districts were required under prior law
to perform the following activities:

e Develop and adopt specific evaluation and assessment guidelines for the performance of
certificated non-instructional personnel.

¢ Evaluate and assess certificated non-instructional personnel as it relates to the established
standards.

e Prepare and draft a written evaluation of the certificated non-instructional employee. The
evaluation shall include recommendations, if necessary, as to areas of improvement.

e Receive and review from a certificated non-instructional employee written responses
regarding the evaluation.

» Prepare and hold a meeting between the certificated non-instructional employee and the .
evaluator to discuss the evaluation and assessment.

Staff further finds that the language added to former Education Code section 13487 by the 1975
test claim legislation to “establish and define job responsibilities™ for certificated non-
instructional personnel falls within the preexisting duty to develop and adopt objective

Education Committee, Republican Analysis on Assembly Bill 3878, April 7, 1986; Department
of Finance, Enrolled Bill Report on Assembiy Bill 3878, April 21, 1986, Legislative Analyst,
Analysis of Assembly Bill 3878, April 24, 1986; Assembly Education Committee, Republican
Analysis on Assembly Bill 3878, April 26, 1986; Senate Committee on Education, Staff Analysis

on Assembly Bill 3878, May 28, 1986; Legislative Analyst, Analysis of Assembly Bill 3878,
June 18, 1986. (Exhibit L)

* Id. at page 301.
5! Id. at page 306.
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. evaluation and assessment guidelines for all certificated employees, does not mandate any new
- required acts, and, thus, does not constitute a new program or higher level of service.”

Accordingly, staff finds that the 1975 and 1986 amendments to former Education Code sections
13485 and 13487 and Education Code section 44663 as they relate to certificated non-
instructional employees do not constitute a new program or higher level of service.”

Establish standards of expected pupil achievement at each grade level in each area of study
(Former Ed. Code, § 13487, as repealed and reenacted by Stats. 1975, ch. 1216).

The claimant is requesting reimbursement to establish standards of expected pupil achievement
at each grade level in each area of study.

Former Education Code section 13487, as originally enacted in 1971, required school districts to
develop and adopt specific evaluation and assessment guidelines for certificated personnel.
Former section 13487 stated in relevant part the following:

The governing board of each school district shall develop and adopt specific
evaluation and assessment guidelines which shall include but shall not necessarily
be limited in content to the following elements:

(a) The establishment of standards of expected student progress in ¢ach area
of study and of techniques for the assessment of that progress.

The test claim legislation, in Statutes 1975, chapter 1216, repealed and reenacted former
Education Code section 13487. As reenacted, the statute provided the following (amendments
relevant to this issue are reflected with strikeout and underline):

(a) The governing board of each school district shall establish standards of

expected student pregress achievement at each grade level in each area of
study.

The claimant contends that the 1975 test claim legislation imposed a new program or higher
level of service on school districts to rewrite standards for employee assessment to reflect
expected student “achievement” (as opposed expected student “progress™) and to expand the

2 Long Beach Unified School District, supra, 225 Cal.App.4th at page 173.

% Staff notes that the analysis by the Legislative Analyst on Senate Bill 777, which was enacted

. as Statutes 1975, chapter 1216, concludes that “there would also be undetermined increased local
costs due to the addition of ... non-instructional certificated employees in evaluation and
assessment requirements.” (See, Exhibit I, pp. 292-294.) The courts have determined, however,
that legislative findings are not relevant to the issue of whether a reimbursable state-mandated
program exists:

[T]he statutory scheme [in Government Code section 17500 et seq.] contemplates
that the Commission, as a quasi-judicial body, has the sole and exclusive authority
to adjudicate whether a state mandate exists. Thus, any legislative findings are
irrelevant to the issue of whether a state mandate exists . . . .” (City of San Jose,
supra, 45 Cal.App.4th at pp. 1817-1818, quoting County of Los Angeles v.
Commission on State Mandates (1995) 32 Cal.App.4th 805, 819, and Kinlaw v.
State of California, supra, 54 Cal.3d at p. 333.)
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standards to reflect expected student achievement at each “grade level.”™ The claimant further
states the following:

Prior law only required that the standards of expected student achievement be
established to show student progress. Under prior law, these standards may have
tracked student progress over time. For example, a school district may have
established reading standards for pupils upon graduating from eighth grade.
Under the test claim legislation, school districts no longer have the ability to
determine over what period standards of expecied student achievement will be
established: The standards must be established by each grade level. The new
standards outlined in the test claim legislation align more closely with the state’s
new content standards . , .

The Department of Finance contends that the 1975 amendment to former Education Code section
13487 does not constitute a new program or higher level of service. The Department states the
following:

Finance notes that in practice, school district standards required by Chapter
361/71 would have had to have been differentiated by grade in order to provide a
measure of “expected student progress.” Finance also notes that changing the
term “expected student progress” to the term “expected student achievement™ is a
wording change that would not require additional work on the part of school
districts. These changes did not require additional work on the part of school
districts, and therefore, are not reimbursable.

In order for the 1975 reenactment of former Education Code section 13487 to constitute a new
program or higher level of service, the Commission must find that the state is imposing new
required acts or activities on school districts beyond those already required by law.*® For the
reasons below, staff finds that the 1975 reenactment of former Education Code sectlon 13487
does not constitute a new program or higher level of service.

On its face, the activities imposed by the 1975 reenactment of former Education Code section
13487 do not appear different than the activities required by the original 1971 version of former
Education Code section 13487. Both versions require that standards for evaluation be
established so that certificated personnel are evaluated based on student progress. As originally
enacted in 1971, “[t]he governing board of each school district shall develop and adopt specific

* Exhibit A, Test Claim, page 4.
* Exhibit C, page 2.
* Exhibit B, page 1.

¥ The Department of Finance’s factual assertion is not supported by “documentary evidence ...
authenticated by declarations under penalty of perjury signed by persons who are authorized and

competent to do so,” as required by the Commission’s regulations. (Cal. Code Regs., tit. 2, §
1183.02, subd. (c)(1).)

* County of Los Angeles, supra, 43 Cal.3d at page 56; Long Beach Unified School Dist,, supra,

225 Cal. App.4th at page 173; and County of Los Angeles, supra, 110 Cal.App.4th at pages 1193-
1154,
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evaluation and assessment guidelines which shall include ... the establishment of standards of

expecled student progress in each area of study ... [and the] ... assessment of certificated .
. personnel competence as it relates to the established standards.” (Emphasis added.) As

reenacted in 1975, “[t]he goveming board of each school district shall establish standards of

expected student achievement at each grade level in each area of study ... and evaluate and

assess certificated employee competency as it reasonably relates to ... the progress of students
toward the established standards.” (Emphasis added.)

In addition, the legislative history of the test claim statute, Statutes 1975, chapter 1216 (Sen. Bill
No. 777), does not reveal an intention by the Legislature to impose new required acts.
Legislative history simply indicates that the language was “modified.”*

Moreover, claimant’s argument, that the test claim statute imposes a higher level of service
because, under prior law, school districts “may™ have only tracked student progress over time
(for example, by establishing “reading standards for pupils upon graduating from eighth grade™),
is not persuasive. Under the claimant’s interpretation, the performance of a first grade teacher
could be evaluated and assessed based on reading standards for eighth grade students; students
that the teacher did not teach. The Stull Act, as originally enacted, required the school district to
evaluate and assess the performance of all certificated employees based on the progress of their
pupils. In addition, the claimant’s factual assertion is not supported by “documentary evidence
... authenticated by declarations under penalty of perjury signed by persons who are authorized
and competent to do s0,” as required by the Commission’s regulations.'®”

Finally, assuming for the sake of argument only, that school districts were required to establish
new standards of expected student achievement due to the 1975 test claim statute, that activity

would have occurred outside the reimbursement period for this claim, The reimbursement period .
for this test claim, if approved by the Commission, begins July 1, 1938. The test claim statute

was enacted in 1973, 23 years earlier than the reimbursement period. There is no requirement in

the test claim statute that establishing the standards is an ongoing activity.

Therefore, based on the evidence in the record, staff finds that former Education Code section
13487 as reenacted by Statutes 1975, chapter 1216, does not impose a new program or higher
level of service on school districts.

Evaluate and assess the performance of certificated instructional employees (Ed de
§ 44662, subd. (b), as amended by Stats, 1983, ch. 498 and Stats, 1999, ch. 4).

. The claimant requests reimbursement to evaluate and assess the performance of certificated
instructional employees as it reasonably relates to the following:

% Senate Committee on Education, Staff Analysis on Senate Bill 777, as amended on

May 7, 1975; Assembly Education Committee, Analysis of Senate Bill 777, as amended on

August 12, 1975; Ways and Means Staff Analysis on Senate Bill 777, as amended on

August 19, 1975; Legislative Analyst, Analysis of Senate Bill 777, as amended on

August 19, 1975, dated August 22, 1975; Assembly Third Reading of Senate Bill 777, as

amended on August 19, 1975. (Exhibit 1) . .

1% Cal. Code Regs., tit. 2, § 1183.02, subd. (c)(1).
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e the instructional techniques and strategies used by the certificated employee (Stats. 1983,
ch. 498);

o the certificated employee’s adherence to curricular objectives (Stats 1983, ch. 498); and

» the progress of pupils towards the state adopted academic content standards as measured
by state adopted criterion referenced assessments (Stats. 1999, ch. 4).™

The Department of Finance agrees that these activities constitute reimbursable state-mandated
activities under article XIII B, section 6.'®

For the reasons described below, staff finds that evaluating and assessing the performance of
certificated instructional employees that perform the requirements of educational programs
mandated by state or federal law based on these factors constitutes a new program or higher level
of service.

The instructional technigues and strategies used by the employee,_and the emplovee's adherence
fo curricular objectives. In 1983, the test claim legislation amended Education Code section
44662, subdivision {b), to require the school district to evaluate and assess certificated employee
competency as it reasonably relates to “the instructional techniques and strategies used by the
employee,” and “the employee’s adherence to curricular objectives.” (Stats. 1983, ch. 498.)

Before the 1983 test claim legislation was enacted, the Stull Act required school districts to
establish an objective and uniform system of evaluation and assessment of the performance of
certificated personnel.'” When developing these guidelines, school districts were required to
receive advice from certificated instructional personnel. The court interpreted this provision to
require districts to meet and confer, and engage in collective bargaining, with representatives of
certificated employee organizations before adopting the evaluation guidelines.'™ Thus,
certificated instructional employees were evaluated based on the guidelines developed through
collective bargaining, and on the following criteria required by the state:

¢ the progress of students toward the established standards of expected student
achievement at each grade level in each area of study; and

e the establishment and maintenance of a suitable learning environment within the scope of
the employee’s responsibilities. '®

Under prior law, the evaluation had to be reduced to writing and a copy of the evaluation given

to the employee. An evaluation meeting had to be held between the certificated employee and
the evaluator to discuss the evaluation and assessment.'®

' Exhibit A, Test Claim, page 6.
192 Exhibit B.
1% Former Education Code sections 13485 and 13487.

" Certificated Employees Council of the Monterey Peninsula Unified School Disirict v,
Monterey Peninsula Unified School District (1974) 42 Cal.App.3d 328, 334,

' Former Education Code section 13487, subdivision (b), as amended by Statutes 1975,
chapter 1216. '
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The 1983 test claim statute still requires school districts to reduce the evaluation to writing, to
transmit a copy to the employee, and to conduct a meeting with the employee to discuss the .
evaluation and assessment.'” These activities are not new. However, the 1983 test claim statute

amended the evaluation requirements by adding two new evaluation factors: the instructional

techniques and strategies used by the employee, and the employee’s adherence to curricular

objectives. Thus, school districts are now required by the state to evaluate and assess the

competency of certificated instructional employees as it reasonably relates to:

» the progress of students toward the established standards of expected student
achievement at each grade level in each area of study;

o the instructional techniques and strategies used by the employee;
s the employee’s adherence to curricular objectives; and

s the establishment and maintenance of a suitable learning environment, within the
scope of the employee’s responsibilities.

School districts may have been evaluating teachers on their instructional techniques and
adherence to curricular objectives before the enactment of the test claim statute based on the
evaluation guidelines developed through the collective bargaining process. But, the state did not
previously require the evaluation in these two areas. Government Code section 17565 states that
“if a ... school district, at its option, has been incurring costs which are subsequently mandated
by the state, the state shall reimburse the ... school district for those costs after the operative date
of the mandate.”

Accordingly, staff finds that Education Code section 44662, subdivision (b), as amended by .
Statutes 1983, chapter 498, imposes a new required act and, thus, a new program or higher level

of service on school districts to evaluate and assess the performance of certificated instructional

employees that perform the requirements of educational programs mandated by state or federal

law as it reasonably relates to the instructional techniques and strategies used by the employee

and the employee’s adherence to curricular objectives.

Reimbursement for this activity is limited to the review of the employee’s instructional
techniques and strategies and adherence to curricular objectives, and to include in the written
evaluation of the certificated instructional employees the assessment of these factors during the
following evaluation periods:

o once each year for probationary certificated employees;
» every other year for permanent certificated employees; and

e beginning January 1, 2004, every five years for certificated employees with permanent
status who have been employed at least ten years with the school district, are highly

16 Former Education Code sections 13485-13490, as originally enacted by Statutes 1971, chapter

361. _ .
17 Bducation Code sections 44662, 44663, 44664. |
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qualified (as defined in 20 U.S.C. § 7801)"®, and whose previous evaluation rated the
employee as meeting or exceeding standards, if the evaluator and certificated employee
being evaluated agree.'”

State adopted academic content standards as measured by state adopted assessment tests, In
1999, the test claim legislation (Stats. 1999, ch. 4) amended Education Code 44662, subdivision

{b)(1), by adding the following underlined language:

The governing board of each school district shall evaluate and assess certificated
employee competency as it reasonably relates to:

The progress of pupils toward the standards established pursuant to
subdivision (a) [standards of expected pupil achievement at each grade level in

each area of study] and. if applicable, the state adopted academic content
standards as measured by state adopted criterion referenced assessments.

Before the 1999 test claim legistation, school districts were required to evaluate and assess
certificated employees based on the progress of pupils. The progress of pupils was measured by
standards, adopted by local school districts, of expected student achievement at each grade level
in each area of study. The evaluation had to be reduced to writing and a copy of the evaluation
given to the employee. An evaluation meeting had to be held between the certificated employee
and the evaluator to discuss the evaluation and assessment.'"

The 1999 test claim legislation still requires school districts to evaluate and assess certificated
employees based on the progress of pupils. It also still requires school districts to reduce the
evaluation to writing, to transmit a copy to the employee, and to conduct a meeting with the
employee to discuss the evaluation and assessment."!' These activities are not new.

However, the test claim legislation, beginning January 1, 2000'"”, imposes a new requirement on
school districts to evaluate the performance of certificated employees as it reasonably relates to
the progress of pupils based not only on standards adopted by local school districts, but also on
the academic content standards adopted by the state, as measured by the state adopted
assessment tests.

The state academic content standards and the assessment tests that measure the academic
progress of students were created in 1995 with the enactment of the California Assessment of
Academic Achievement Act."” The act required the State Board of Education to develop and

'% Section 7801 of title 20 of the United States Code defines “highly qualified” as a teacher that

has obtained full state certification as a teacher or passed the state teacher licensing examination,
and holds a license to teach, and the teacher has not had certification requirements waived on an

emergency, temporary, or provisional basis.

' Education Code section 44664, subdivision (a)(3), as amended by Statutes 2003, chapter 566.

"® Former Education Code sections 13485-13490, as originally enacted by Statutes 1971,
chapter 361.

' Education Code sections 44662, 44663, 44664.

12

Statutes 1999, chapter 4 became operative and effective on January 1, 2000.
'Y Education Code section 60600 et seq.
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adopt a set of statewide academically rigorous content standards in the core curriculum areas of
reading, writing, mathematics, history/social science, and science to serve as the basis for
assessing the academic achievement of individual pupils and of schools.’™ In addition, the Act
established the Standardized Testing and Reporting Program (otherwise known as the STAR
Program)'?, which requires each school district to annually administer to all pupils in grades 2
to 11 a nationally normed achievement test of basic skills, and an achievement test based on the
state’s academic content standards.”® The Commission determined that the administration of the
STAR test to pupils constitutes a partial reimbursable state-mandated program (CSM 97-TC-23).

Although evaluating the performance of a certificated employee based on the progress of pupils
is not new, staff finds that the requirement to evaluate and assess the performance of certificated
instructional employees that teach reading, writing, mathematics, history/social science, and
science in grades 2 to 11, as it reasonably relates to the progress of pupils towards the state
adopted academic content standards as measured by state adopted criterion referenced ‘
assessments is a new required act and, thus a higher level of service within the meaning of arlicle

XIiI B, section 6 of the California Constitution.

This higher level of service is limited to the review of the results of the STAR test as it _
reasonably relates to the performance of those certificated employees that teach reading, writing, |
mathematics, history/social science, and science in grades 2 to 11, and to include in the written

evaluation of those certificated employees the assessment of the employee’s performance based

on the STAR results for the pupils they teach during the evaluation periods specified in

Education Code section 44664, and described below: |

¢ once each year for probationary certificated employees;

¢ every other year for permanent certificated employees; and

e beginning January 1, 2004, every five years for certificated employees with permanent
status who have been employed at least ten years with the school district, are highly
qualified (as defined in 20 U.S.C. § 7801), and whose previous evaluation rated the
employee as meeting or exceeding standards, if the evaluator and certificated employee
being evaluated agree.'" o

Assess and evaluate permanent certificated, instructional and non-instructional, employees that

receive nsatisfactory evaluation once each vear until the employvee achieves a positive
evaluation, or is separated from the school district (Ed de 4664, as amended
1983. ch. 498),

The claimant is requesting reimbursement to conduct additional assessments and evaluations for
permanent certificated employees that receive an unsatisfactory evaluation as follows:

Conduct additional annual assessments and evaluations of permanent certificated
instructional and non-instructional employees who have received an

4 Education Code section 60605, subdivision (a).
us Education Code section 60640, subdivision (a).
16 Education Code section 60640, subdivision (b).
U7 Bducation Code section 44664, subdivision (a)(3), as amended by Statutes 2003, chapter 566.
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unsatisfactory evaluation. The school district must conduct the annual assessment
and evaluation of a permanent certificated employee until the employee achieves
a positive evaluation or is separated from the school district. This mandated
activity is limited to those annual assessments and evaluations that occur in years
in which the employee would not have been required to be evaluated as per
Section 44664 (i.e., permanent certificated employees shall be evaluated every
other year). When conducting these additional evaluations the full cost of the
evaluation is reimbursable (e.g., evaluation under all criterion, preparing written
evaluation, review of comments, and holding a hearing with the teacher)."*

The Department of Finance agrees that the 1983 amendment to Education Cede section 44664
imposes a reimbursable state-mandated activity.

Before the enactment of the test claim legislation, former Education Code section 13489 (as last
amended by Stats. 1973, ch. 220) required that an evaluation for permanent certificated
employees occur every other year. Former Education Code section 13489 stated in relevant part
the following:

Evaluation and assessment of the performance of each certificated employee shall
be made on a continuing basis, at least once each school year for probationary
personnel, and at least every other year for personnel with permanent status. The
evaluation shall include recommendations, if necessary, as to areas of
improvement in the performance of the employee. In the event an employee is
not performing his duties in a satisfactory manner according to the standards
prescribed by the governing board, the employing authority shall notify the
employee in writing of such fact and describe such unsatisfactory performance.
The employing authority shall thereafter confer with the employee making
specific recommendations as to areas of improvement in the employee’s
performance and endeavor to assist him in such performance. (Emphasis added.)

In 1976, former Education Code section 13489 was renumbered to Education Code section
44664."" The test claim legislation (Stats. 1983, ch. 498) amended Education Code section
44664, by adding the following sentence: “When any permanent certificated employee has
received an unsatisfactory evaluation, the employing authority shall annually evaluate the

employee until the employee achieves a positive evaluation or is separated from the district.”
(Emphasis added.)"*®

Staff finds that Education Code section 44664, as amended by Statutes 1983, chapter 498,
imposes a new required act and, thus, a new program or higher level of service by requiring
school districts to perform additional evaluations for permanent certificated employees that

18 Exhibit A, Test Claim.
1" Statutes 1976, chapter 1010.

'* Statutes 2003, chapter 566, amended Education Code section 44664 by changing the word
“when” to “if.” The language now states the following: “When If any permanent certificated
employee has received an unsatisfactory evaluation, the employing authority shall annually

evaluate the employee until the employee achieves a positive evaluation or is separated from the
district.”
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perform the requirements of educational programs mandated by state or federal law and receive
an unsatisfactory evaluation.

This higher level of service is limited to those annual assessments and evaluations that occur in
years in which the permanent certificated employee would not have otherwise been evaluated
pursuant to Education Code section 44664 (i.e., every other year) and lasts until the employee
achieves a positive evaluation or is separated from the school district. This additional evaluation
and assessment of the permanent certificated employee requires the school district to perform the
following activities:

e evaluate and assess the certificated employee performance as it reasonably relates to the
following criteria: (1) the progress of pupils toward the standards established by the
school district of expected pupil achievement at each.grade level in each area of study,
and, if applicable, the state adopted content standards as measured by state adopted
criterion referenced assessments; (2) the instructional techniques and strategies used by
the employee; (3) the employee’s adherence to curricular objectives; (4) the
establishment and maintenance of a suitable learning environment, within the scope of
the employee’s responsibilities; and, if applicable, (5) the fulfillment of other job
responsibilities established by the school district for certificated non-instructional
personnel (Ed. Code, § 44662, subds. (b) and (c));

o the evaluation and assessment shall be reduced to writing. (Ed. Code, § 44663,
subd. (a).) The evaluation shall include recommendations, if necessary, as to areas of
improvement in the performance of the employee. If the employee is not performing his
or her duties in a satisfactory manner according to the standards prescribed by the
governing board, the school district shall notify the employee in writing of that fact and
describe the unsatisfactory performance (Ed. Code, § 44664, subd. (b));

= transmit a copy of the written evaluation to the certificated employee (Ed. Code,
§ 44663, subd. (a));

¢ attach any written reaction or response to the evaluation by the certificated employee to
the employee’s personnel file (Ed. Code, § 44663, subd. (a)); and

* conduct a meeting with the certificated employee to discuss the evaluation (Ed. Code,
§ 44553, subd. (a)).

Issue 3: Does Education Code Section 44662 (As Amended by Stats. 1999, ch. 4) and
Education Code Section 44664 (As Amended by Stats. 1983, ch. 498) Impose
Costs Mandated by the State Within the Meaning of Government Code
Section 17514?

As indicated above, staff finds that the following activities constitute a new program or higher
level of service:

« evaluate and assess the performance of certificated instructional employees that perform

" the requirements of educational programs mandated by state or federal law as it
reasonably relates to the instructional techniques and strategies used by the employee and
the employee’s adherence to curricular objectives (Ed. Code, § 44662, subd. (b), as
amended by Stats. 1983, ch. 498);
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o evaluate and assess the performance of certificated instructional employees that teach
reading, writing, mathematics, history/social science, and science in grades 2 to 11 as it
reasonably relates to the progress of pupils towards the state adopted academic content
standards as measured by state adopted assessment tests (Ed. Code, § 44662, subd. (b), as
amended by Stats. 1999, ch. 4); and

* assess and evaluate permanent certificated, instructional and non-instructional, employees
that perform the requirements of educational programs mandated by state or federal Jaw
and receive an unsatisfactory evaluation in the years in which the permanent certificated
employee would not have otherwise been evaluated until the employee receives achieves
a positive evaluation, or is separated from the school district (Ed. Code, § 44664, as
amended by Stats, 1983, ch. 498).

The Commission must continue its inquiry to determine if these activities result in increased
costs mandated by the state pursuant to Government Code section 17514.

Government Code section 17514 defines “costs mandated by the state” as any increased cost a
local agency or school district is required to incur as a result of a statute that mandates a new
program or higher level of service, The claimant states that it has incurred significantly more
than $200 to comply with the test claim statutes plead in this claim."" '**

Staff finds that there is nothing in the record to dispute the costs alleged by the claimant. The
parties have not identified any sources of state or federal funds appropriated to school districts
that can be applied to the activities identified above. Moreover, none of the exceptions to finding
a reimbursable state-mandated program under Government Code section 17556 apply to this
claim.

Therefore, staff finds that Education Code section 44662 (as amended by Stats. 1999, ch..4) and
Education Code section 44664 (as amended by Stats. 1983, ch. 498), result in costs mandated by
the state under Government Code section 17514,

CONCLUSION

Staff concludes that Education Code section 44662, as amended by Statutes 1999, chapter 4, and
Education Code section 44664, as amended by Statutes 1983, chapter 498, mandate a new
program or higher level of service for school districts within the meaning of article XIII B,
section 6 of the California Constitution, and impose costs mandated by the state pursuant to
Government Code section 17514 for the following activities only:

e Evaluate and assess the performance of certificated instructional employees that perform
the requirements of educational programs mandated by state or federal law as it
reasonably relates to the instructional techniques and strategies used by the employee and

123

Exhibit A, Test Claim and Declaration of Larry S. Phelps, Superintendent of Denair Unified
School District.

12 Staff notes that after this test claim was filed, Government Code section 17564 was amended

to require that all test claims and reimbursement claims submitted exceed $1000 in costs. (Stats.
2002, ch. 1124.)
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the employee’s adherence to curricular objectives (Ed. Code, § 44662, subd. (b), as
amended by Stats. 1983, ch, 498), .

Reimbursement for this activity is limited to the review of the employee’s instructional
techniques and strategies and adherence to curricular objectives, and to include in the
written evaluation of the certificated instructional employees the assessment of these
factors during the following evaluation periods:

o once each year for probationary certificated employees;
o every other year for permanent certificated employees; and

o beginning January 1, 2004, every five years for certificated employees with
permanent status who have been employed at least ten years with the school
district, are highly qualified (as defined in 20 U.S.C. § 7801), and whose
previous evaluation rated the employee as meeting or exceeding standards, if the
evaluator and certificated employee being evaluated agree.

Evaluate and assess the performance of certificated instructional employees that teach
reading, writing, mathematics, history/social science, and science in grades 2 to 11 as it
reasonably relates to the progress of pupils towards the state adopted academic content
standards as measured by state adopted assessment tests (Ed. Code, § 44662, subd. (b}, as
amended by Stats. 1999, ch. 4).

Reimbursement for this activity is limited to the review of the results of the STAR test as
it reasonably relates to the performance of those certificated employees that teach
reading, writing, mathematics, history/social science, and science in grades 2 to 11, and
to include in the written evaluation of those certificated employees the assessment of the
employee’s performance based on the STAR results for the pupils they teach during the
evaluation periods specified in Education Code section 44664, and described below:

o once each year for probationary certificated employees;
o every other year for permanent certificated employees; and

o beginning January 1, 2004, every five years for certificated employees with
permanent status who have been employed at least ten years with the school
district, are highly qualified (as defined in 20 U.S.C. § 7801), and whose previous
evaluation rated the employee as meeting or exceeding standards, if the evaluator
and certificated employee being evaluated agree.

Assess and evaluate permanent certificated, instructional and non-instructional,
employees that perform the requirements of educational programs mandated by state or
federal law and receive an unsatisfactory evaluation in the years in which the permanent
certificated employee would not have otherwise been evaluated pursuant to Education
Code section 44664 (i.e., every other year). The additional evaluations shall last until the
employee achieves a positive evaluation, or is separated from the school district. (Ed.
Code, § 44664, as amended by Stats. 1983, ch. 498). This additional evaluation and
assessment of the permanent certificated employee requires the school district to perform
the following activities:

o evaluate and assess the certificated employee performance as it reasonably relates
to the following criteria: (1) the progress of pupils toward the standards
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established by the school district of expected pupil achievement at each grade
level in each area of study, and, if applicable, the state adopted content standards
as measured by state adopted criterion referenced assessments; (2) the
instructional techniques and strategies used by the employee; (3) the employee’s
adherence to curricular objectives; (4) the establishment and maintenance of a
suitable learning environment, within the scope of the employee’s responsibilities;
and, if applicable, (5) the fulfillment of other job responsibilities established by
the school district for certificated non-instructional personnel (Ed. Code, § 44662,
subds. (b) and (c));

the evaluation and assessment shall be reduced to writing. (Ed. Code, § 44663,
subd. (a).) The evaluation shall include recommendations, if necessary, as to
areas of improvement in the performance of the employee. If the employee is not
performing his or her duties in a satisfactory manner according to the standards
prescribed by the governing board, the school district shall notify the employee in
writing of that fact and describe the unsatisfactory performance (Ed. Code,

§ 44664, subd. (b));

transmit a copy of the written evaluation to the certificated employee (Ed. Code,
§ 44663, subd. (a));

attach any written reaction or response to the evaluation by the certificated
employee to the employee’s personnel file (Ed. Code, § 44663, subd. (a)); and

conduct a meeting with the certificated employee to discuss the evaluation (
Ed. Code, § 44553, subd. (a)).

Staff further finds that the activities listed above do not constitute reimbursable state-mandated
programs with respect to certificated personnel employed in local, discretionary educational

Finally, staff finds that all other statutes in the test claim not mentioned above are not
reimbursable state-mandated programs within the meaning of article XIII B, section 6 and
Government Code section 17514.

Recommendation

Staff recommends that the Commission adopt the staff analysis that partially approves the test
claim for the activities listed above.
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o ' EXHIBIT A
» - State of California .
COMMISSION ON STATE MANDATES

1414 “K" Street, Suite 315 : REGEWDIY
Sacramento, CA 95814 ‘
16) 323-3562 —
&M)l 2oy JUN 30 1999
TEST CLAIM FORM T
Claim No,

Gz 70 45

Local Agency or School District Submitting Claim

Denair Unified Schoo! District

P.O. Box 368

Denair, CA 95316

Contact Person ' Telephone No.
Paul C. Minney, Esq. ' Ph..  (925) 746-7660
Attorney for Mandated Cost Systems, Inc. Fax: (925) 935-7995

Address
GIRARD & VINSON

Growers Square
. 1676 N. California Blvd., Suite 450
Walnut Creek, CA 94596
ﬁr&senmﬁve Organization to be Notified

Mandated Cost Systems, Inc.

Attn.: Steve Smith, President

2275 Watt Avenue, Suite C

Sacramento, CA 95825
This test claim alleges the existence of a reimbursable state mandated program within the meaning of section 17514 of the Government
Code and section 6, article XIT[B of the California Constitution. This test claim is filed pursuant to section 17551(a) of the Government
Code.

Identify specific section(s) of the chaptered bill or exscutive order alleped to contain a mandate, including the particular statutory code
section(s) within the chaptered bill, if applicable.

Chapter 4, Statutes of 1999 (AB 1) Education Code § 44660 (formerly Ed. Code § 13485)
Chapter 392, Statutes of 1995 Education Code § 44661 (formerly Ed. Code § 13486)
Chapter 393, Statutes of 1986 Education Code § 44662 (formerly Ed. Code § 13487)
Chapter 498, Statutes of 1983 Education Code § 44664 (formerly Ed. Code § 13489)
Chaptér 1216, Statutes of 1975 Education Code § 44665 (formerly Ed, Code § 13490)

IIVIP(DRTANT PLEASE SEE INSTRUCTIONS AND FILING REQUIREM:ENTS FOR COMPLETING
A TEST CLAIM ON THE REVERSE SIDE.

Name¢ and Title of Authorized Representative Telephone:

'. Paul C. Minney, Attorney (925) 746-7660
ized Representative Date:

é/’b?/??f
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Larry S. Phelps, Superintendent
Denair Unified School District
P.O. Box 368

Denair, CA 95316

Telephone: (209) 632-7514
Fax: (209) 632-9194

Paul C. Minney, Esq.

GIRARD & VINSON

1676 North California Blvd., Suite 450
Walnut Creek, CA 94596

Telephone: (925) 746-7660

Fax: (925) 935-7995

Attorney for Mandated Cost Systems, Inc.
and Authorized Representative of Test Claimant

BEFORE THE COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA

Test Claim Of: - ) CSM No.:
} TEST CLAIM OF DENAIR UNIFIED

) SCHOOL DISTRICT
DENAIR UNIFIED SCHOOL )
DISTRICT ) Chapter 4, Statutes of 1999 (AB 1)
) Chapter 392, Statutes of 1995
Chapter 393, Statutes of 1986
) Chapter 498, Statutes of 1983
Chapter 1216, Statutes of 1975

) Education Code § 44660 (formerly Ed. Code § 13485)
) Education Code § 44661 (formerly Ed. Code § 13486)
Education Code § 44662 (formerly Ed. Code § 13487)
Education Code § 44663 (formerly Ed. Code § 13488)
) Education Code § 44664 (formerly Ed. Code § 13489)
) Education Code § 44665 (formerly Ed. Code § 13490)

Y The Stull Act
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I. AUTHORITY FOR THE CLAIM

The Commission on State Mandates has the authority pursuant to Govemment section
17551(a) to hear and decide upon a claim by a local agency or school district that the local agency
or school district is entitled to be reimbursed by the State for costs mandated by the State as required
by Section 6 of Article XIIIB of the California Constitution. The Denair Unified School District
(“Claimant”) is a school district as defined in Government Code section 17519, This test claim is
filed pursuant to Title 2, California Code of Regulations, section 1183.

. II. STATEMENT OF THE CLAIM

This test claim alleges reimbursable costs mandated by the State by Chapter 4, Statutes of
1999' (AB 1) (“Chapter 4/99"™), Chapter 392, Statutes of 1995% (“Chapter 392/95™), Chapter 393,
Statutes of 1986 (“Chapter 393/86”), Chapter 498, Statutes of 1983 (*Chapter 498/83"),Chapter
1216, Statutes of 1975° (“Chapter 1216/75") and Education Code section 44660° (formerly
" Education Code section 13485), Education Code section 446617 (formerly Education Code section
13486), Education Code section 44662° (formerly Education Code section 13487), Education Code
section 44663° (formerly Education Code section 13488), Education Code section 44664 (formerly

Education Code section 13489), and Education Code section 44665'" (formerly Education Code

Chapter 4, Statutes of 1999 is attached as Exhibit “A”".

~

Chapter 392, Statutes of 1995 is attached as Exhibit “B”.

(™)

Chapter 393, Statutes of 1986 is attached as Exhibit “C”,

=

"Chapter 498, Statutes of 1983 is attached as Exhibit “D”.

w

Chapter 1216, Statutes of 1975 is attached as Exhibit “E".
§ Education Code § 44660 is attached as Exhibit “F".

! Bducation Code § 44661 is attached as Exhibit “G”.

® Bducation Code § 44662 is attached as Exhibit “H".
9 Bducation Code § 44663 is attached as Exhibit “T”.

19 Bducation Code § 44664 is attached as Exhibit “J”.
' Education Code § 44665 is attached as Exhibit “K.
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section 13490), which together (1) require the county superintendent of schools to establish an
conduct a uniform system of evéluation and assessment of the performance of all certificated
personnel within the schools maintained by the county sﬁperintendent; (2) require school districts
to assess and evaluate certificated noninstructional personnel, and (3) evaluate and assess certificated
instructional personne! under new and revised criteria (e.g. pupil progress toward State adopted
academic content standards).
III. ACTIVITIES REQUIRED UNDER THE STULL ACT
Atticle 5.5 (sections 13485-13498) of the 1959 Education Code was added by Chapter 361,
Statutes of 1971." Article 5.5 outﬁnes the requirements for evaluation of certificated employees
and is commonly referred to as the Stull Act. The Stull Act requirements, as outlined below,
remained essentially unchanged until the passage of Chapter 1216; Statutes of 1975 (effective
January 1, 1976).
A, Activities Required Under the Stull Act Prior to January 1, 1975
On December 31, 1974, school districts {but not county superintendent of schools)
were L;cquired to do the following under the provisions of the Stull Act (Education Code section
13485-13489):" |
1. Develop objective evaluation and assessment guidelines which included the
following;:
a. The establishment of standards of expected student progress in each

area of study and of techniques for the assessment for that progress;

b. Assessment of certificated personnel competence as it relates to the
established standards;
c. Assessment of other duties normally required to be performed by

certificated employees as an adjunct to their regular assignments;

2 See Chapter 361, Statutes of 1971 (Education Code Sections 13485 to 13489) attached as Exhibit L.

B bid.
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d. The establishment of procedures and techniques for ascertaining that

the certificated employee is maintaining proper control and is
preserving a suitable leaming environment.

2. Meet with and avail itself to the advice of certiﬁcafed instructional personﬁcl '
in the district’s organization regarding the devélopment and adoption of these
guidelines and procedures.

3. Evaluate and assess certificated pt::rso‘mle:l14 and reduce to writing a copy
thereof and transmit to the certificated employee no later than sixty (60) days
before the end of the school year in which the evaluation takes place.

4, Receive and review written responses from the certificated personnel who

have been evaluated.

5. Meet with the certificated personnel to discuss the evaluation.
6. The recommendation shall include areas of improvement if necessary.
7. If the employee is not performing in a satisfactory manner according to the

standards prescribed by the governing board, the district shall notify the
employee in writing of such fact and describe the unsatisfactory performance
and shall thereafter confer with the employee making specific
recommendations as to areas of improvement in the employee’s performance
and endeavor to assist him/her in such performance.
B. Activities Added to the Stull Act Post 1975
The Stull Act has been significantly expanded upon over the years. The following
summarizes the activities added to the Stull Act after to January 1, 1975:
Former Education Code section 13487 (now section 44662), was amended by Chap.
1216/75 (effective JTanuary 1, 1976) to require the development of standards of expected studt_:qt
“achievement” by grade level in each area of study. Prior to the revision, section 13487 only
required school districts to establish standards of expected student progress in each area of study.

14 probationary certificated employees are to be evaluated at least each year. Permanent certificated
personnel are to be evaluated at least every other school year.
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Therefore, effective January 1, 1976, all school districts were required to rewrite their standards to
reflect expected student “‘achievement” (as opposed to the prior requirement of expected student
“progress”) and to expand it standards to reflect expected student achievement at each “grade level”.

Former Education Code section 13487 (now section 44662), was amended by Chap.
1216/75 (effective January 1, 1976) to require the development of job responsibilities for certificated
noninstructional personnel, including, but not limited to, supervisory and administrative personnel.
Prior to tﬁe amendment of this section, there was no requirement that school districts develop job
responsibilities for certificated noninstructional personnel. .

Former Education Code section 13487 (now section 44662), was amended by Chap..
1216/75 (effective January 1, 1976) to require the evaluation and assessment of the “competency”
of noninstructional certificated personne! as it reasonably relates to the fulfiliment of the established
job responsibilities. Chap. 392/1995 amended section 44662 and changed the word “competency”
to “performance.” No prior statute or regulation required school districts to evaluate and assess
noninstructional certificated personnel.

Former section 13488 (now section 44663) was amended by Chap. 393/86 to require
a school district to receive and review responses from certificated noninstructional personnel
regarding their evaluations. No prior statute or regulation required schaol districts to conduct this
activity. |

Former section 13488 (now section 44663) was amended by Chap. 3-93/86 to require
a school district to conduct a meeting between the certificated noninstructional employee and the
evaluator to discuss the evaluation and assessment. No prior statute or regulation required school
districts to conduct this activity.

Former section 13489 (now section 44664), was amended by Chap. 498/83 to require
school districts to.conduct additional evaluations of certificated employees who receive an
unsatisfactory evaluation. No prior statute or regulation required school districts conduct additional
evaluations of certificated employees who receive an unsatisfactory evaluation.

Section 44662 was amended by Chap. 4/99 to include the requirement that school-

districts review a certificated employee’s resuits of his/her participation in the Peer Assistance and
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Review Program for Teachers as part of his/her assessment and evaluation. Chap. 4/99 was enacted
in special session on April 6, 1999 and is effective ninety-one (91) days after the adjournment of the
special session (See Article IV, Section 8). The Special Session of the Legislature adjourned on
March 25, 1999, Therefore, Chap. 4/99 is effective on June 24, 1999.

Former Education Code section 13487 (now section 44662), was amended by Chap.
498/83 to require school districts to assess and evaluate certificated personnel under the following
criterion: (a) the instructional techniques and strategies used by the certificated employee; and (b)
the certificated employees adherence to curricular objectives. _

Section 44662 was further amended by Chap. 4/99 (AB 5{1) to require school districts
to assess and evaluate certificated personnel for the following: (a) the progress of pupils towards the
state adopted academic content standards, if applicable, as measured by state édopted criterion
referenced assessments. (This last section is effective on June 24, 1999). Chap. 4/99 was enacted
in special session on April 6, 1999 and is effective ninety-one (91) days after the adjournment of the
special session (See Article IV, Section 8). The special session of the Legislature adjourned on
March 25, 1999. Therefore, Chap. 4/99 is effective on June 24, 1999. No prior statute or regulatidn
required school districts to assess and evaluate certificated personnel under the above cited criterion.

Former Education Code section 13485 (now section 44660), was amended by Chap.
1216/75 (effective Ia_nua.ry 1, 1976) to include county superintendents of education in the Stull Act
requirements of evaluation and assessment for certificated employees. No prior statute or regulation
required county superintendent to comply with Stull Act provisions for certificated evaluations.

IV. REIMBURSABLE ACTIVITIES ALLEGED IN THIS TEST CLAIM
A School Distriets
Education Code sections 44660-44665 (formally sections 13685-13490) as amended
by Chapters 1216/73, Chapt&s 498/83, Chapters 393/86, Chapters 392/95, and Chapter 4/99 require
that school districts perform the following new reimbursable activities:
General:
1. Establish standards of expected pupil achievement at each grade level in each

area of study.
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1. Establish and define job responsibilities for certificated noninstructional
personnel, including, but not limited to, supervisory and administrative
.personncl.

2. Evaluate and assess the performance of noninstructional certificated
personnel. as it reasonably relates to the fulfillment of the established job
responsibilities.

3, Prepare and draft a written evaluation éf the noninstructional certificated
employee. The evaluation shall include recommendations, if necessary, as
to areas of improvement.

4, Receive and review from a certificated noninstructional employee written
responses regarding his/her evaluation.

5. Prepare and hold a meeting between the certificated noninstructional
employee and the evaluator to discuss the evaluation and assessment.

Certificated Instructional Employees:

1. Evaluate and assess certificated instructional employee performance as it
reasonably relates to:

(a) The instructional techniques and strategies used by the certificated
employee;

(b) The certificated employees adherence to curricular objectives; and

(c) The progress of pupils towards the state adopted academic content
standards,'if applicable, as measured by state adopted criterion
referenced assessments. (This last section is effective on June 24,
1999). (See attached chart comparing 1999 Stull Act Evaluation
Criterion to the December 30, 1974 Stull Act Evaluation Criterion,
marked as Exhibit “N”).
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Both Non-Instructional and Instructional Employees:

Conduct additional annual assessments and evaluations of permanent
certificated instructional and noninstructional employees who have received
an unsatisfactory evaluation. The school district must conduct the annual
assessment and evaluation of a permanent certificated employee until the
employee achieves a positive evaluation or is separated from the school
district. This mandated reimbursable activity is limited to those annual
assessments and evaluations which occur in years in which the employee
would not have been required to be evaluated as per Section 44664 (i.c.,
permanent certificated employees shall be evaluated every other year). When
conducting these additional evaluations the full cost of the evaluation is
reimbursable (e.g., evaluation under all -critcrion, preparing written
evaluation, review of comments, and holding a hearing with the teacher).

Receive and review, for purposes of a certificated employee’s assessment and
evaluation, if applicable, the results of an employee’s participétion in the Peer
Assistance and Revieﬁ Program for Teachers established by Article 4.5

(commencing with section 44500).

B. County Superintendent of Schools
Education Code sections 44660-44665 {formally sections 13685-13490) as amended

by Chapters 1216/75, Chapters 498/83, Chapters 393/86, Chapters 392/95, and Chapters 4/99 require

that county superintendent of schools perform the following new reimbursable activities:

1.

County superintendents of schools must establish and conduct, in accordance
with the Stull Act (Education Code sections 44660 - 44665), a uniform

system of evaluation and assessment of the performance of certificated

~ personnel which shall include the following reimbursable mandated

activities:
(a) Develop and adopt objective evaluation and assessment guidelines.

()  Confer with and receive advice from certificated county office of
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)

(M)

@)

(k)

O

Prepare and draft a written evaluation of the certificated
noninstructional employee. The evaluation shall include
recommendations, if necessary, as to areas of improvement.
Provide a written copy of the evaluation to the certificated
instructional/noninstructional employee.

Receive and review any written reaction or response to the evaluation
from the certificated instructional/noninstructional employee.
Prepare for and hold a meeting between the certificated
instructional/noninstructional employee and the evaluator to discuss
the evaluation.

Conduct additional annual evaluations of permanent certificated
instructional/noninstructional employees when the employee has
received an unsatisfactory evaluation. The school district must
maintain annual evaluations of the certificated employee until the
employee achieves a positive evaluation or is separated from the

dist;ict.

V. CONSTITUTIONAL PROVISIONS, FEDERAL REQUIREMENTS AND
COURT DECISION AFFECTING THE MANDATED ACTIVITIES

There are neither state nor federal constitutional provisions which impact the mandates which

are the subject of this test claim. There are not state or federal status or executive orders which

materially impact the mandated activities which are subject to this test claim. There are no court

decision which impact the mandated activities which are the subject of this test claim. In addition,

none of the Government Code section 17556 statutory exemptions to a finding of costs mandated

by the State apply to these statutes.

A.

V1. ESTIMATED COSTS RESULTING FROM THE MANDATE
School Distr

It is estimated that the Claimant, Deniar Unified School District, will incur more than

$200.00 in personal services, contracted services, training, supplies, (and other direct and indirect

costs) in meeting the requirements mandated by Chapter 4, Statutes of 1999 (AB 1), Chapter 392,

11
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. Statutes of 1995, Chapter 393, Statutes of 1986, Chapter 498, Statutes of 1983, Chapter 1216,

Statutes of 1975 and Education Code section 44660 (formerly Education Code section 13485),

. Education _Code section 44661 (formerly Education Code section 13486), Education Code section

44662(formerly Education Code section 13487), Education Code section 44663(formerly Education

Code section 13488), Education Code section 44664 (formerly Education Code section 13489), and

Education Code section 44665(formerly Education Code section 13490) as further set forth in the

Declaration of Larry S. Phelps attached hereto and fully incorporated by reference herein.

VII. APPROPRIATIONS

No funds are appropriated by the statutes for reimbursement of these new costs mandated by

the State and there is not other provision of law for recovery of costs for any other services.

VIII. CLAIM REQUIREMENTS

The following elements of this claim are provided pursuant to Section 1183, Title 2,

California Code of Regulations:

Exhibit “A™ Chapter 4, Statutes of 1999 .
Exhibit “B” Chapter 392, Statutes of 1995
Exhibit “C” Chapter 393, Statutes of 1986
Exhibit “D” Chapter 498, Statutes of 1983
Exhibit “E” Chapter 1216, Statutes of 1975
Exhibit “F” Education Code § 44660
Exhibit “G” Education Code § 44661
Exhibit “H” Education Code § 44662
Exhibit “T” Education Code § 44663
Exhibit “J” Education Code § 44664
Exhibit “K” . Education Code § 44665
Exhibit “L” Chapter 361, Statutes of 1971
Exhibit “M” Declaration of Larry S. Phelps of Deniar
Unified School District in Support of Test .
Claim
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: Exhibit “N” Comparison of Stull Act Evaluation Criterion
. Chart
IX. CERTIFICATION
I certify by my signature below that the statements made in this document are true and
correct of my own knowledge, and as to all other matters, I'believe them to be true and correct based
upon the information and belief.
Executed on junez'_?, 1999, at Walnut Creek, California, by:

GIRARD & VINSON

N\

AUL\C. MINNEY, ESAQ.
ttorpey for Mandatedg/Cost Systems, Inc. and
Authorized Representative of Test Claimant

By:

. Di\gandvB\mes\perietull acttest claim #2.wpdlune 28, 1999 (11:15AM)
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AUTHORIZATION TO ACT AS REPRESENTATIVE
FOR DENAIR UNIFIED SCHOOL DISTRICT’S
TEST CLAIM

STULL ACT

I, Larry S. Phelps, Superintendent, Denair Unified School District, hereby authorize Paul C.
Minney (or designee) of the Law Office of GIRARD & VINSON to act as the representative and sole
contact of Denair Unified School District in the above-referenced Test Claim. All correspondence

and communications regarding this test claim should be forwarded to:

Paul C. Minney, Esq.
GIRARD & VINSON
1676 North California Blvd., Suite 450
Walnut Creek, CA 94596
Telephone: (925) 746-7660
Fax: (925) 935-7995

Dated: & 7/#7F_ ' / ‘
Larry S. Phelps, Superintendent
Denair Unified School District
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Assembly Bill No. 1

CHAPTER 4

An act to amend Sections 44662 and 44664 of, to add Section 44498
to, to add Article 4.5 (commencing with Section 44500) to Chapter
3 of Part 25 of, and to repeal Article 4 (commencing with Section
44490) of Chapter 3 of Part 25 of, the Education Code, relating to
teachers, and making an appropriation therefor,

{Approved by Govemor April 6, 1999, Filed with
Sccretary of Siate April 6, 1999.]

LEGISLATIVE COUNSEL'S DIGEST

AB 1, \Villaraigosa. California Peer Assistance and Review
Program for Teachers.

(1) Existing law establishes the California Mentor Teacher
Program and provides that the primary function of a mentor teacher
is to provide assistance and guidance to new teachers, Existing law
suthorizes mentor teachers to provide staff development for
teachers and develop special curriculum,

This bill would make the Californiz Mentor Teacher Program
inoperative on July 1, 2001, and would repeal it as of January 1, 2002.
The bill would establish the California Peer Assistance and Review
Program for Teachers, which would become fully operational oa July
1, 2001, when it would completely replace the California Mentor
Teacher Program.

This bill would allow the governing board of a school district and
the exclusive representative of the certificated employees in the
school district to implement a peer assistance and review program for
teachers. The bill would require teachers receiving assistance in the
program to have permanent status if the school district has 250 or
_ greater units of average daily attendance or to be a permanent or
probationary employee if the school district has fewer than 250 units
of average daily atiendance and to volunteer to participate or be
referred for participation in the program as a result of their biennial
evaluation. The program would also require performance goals for
individual teachers to be in writing, clearly stated, and aligned with
pupil learning goals, assistance and review to include muliiple
observations of a teacher during periods of classroom instruction, a
school district to pravide sufficient staff development activities to
assist teachers to improve their teaching skills and knowledge, a
teecher’'s final evaluation on program participation .10 be made
available for placement in the teacher's personnel file, and &
monitoring component with a written record.

K] | 7]
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This bill would require a joint teacher administrator peer review
panel to select consulting teachers and to ennually evaluate the
u'npact of the district’s peer assistance and review program in order
to improve the program.

This bill would provide that a school district that accepts state funds
for purposes of this program agrees 10 negotiate the development
and implementation of the program with the exclusive
representative of the certificated employees in the school district, if
the certificated employees in the district are represented by an
exclusive representative.

This bill would provide that not more than 5% of the funds
received by a school district for the Peer Assistance and Review
Program for Teachers may be expended for administrative expenses.

This bill would permit a school district to notify the Superintendent
of Public Instruction that it plans to implement a program and would
require the superintendent to apportion funds to that school district
for staff development activities and training for district personnel
that are necessary to implement a program.

This bill would make a school district that does not elect to
participate in the California Peer Assistance and Review Program for
Teachers ineligible for any apportionment, allocation, or other
funding from an appropriaton for this program, for local assistance
appropriated pursuant o Budget Act Item 6110-231-0001, for the
Administrator  Training and  Evaluation  Program, for the
Instructional Time and Staff Development Reform Program, and for
school developinent plans.

This bill would, commencing with the 2000-01 fiscal year, authorize
a school district that receives funds for the California Peer Assistance
and Review Program for Teachers to expend those funds also for the
Merian Bergeson Beginning Teacher Support and  Assessment.
System, the California Pre-Internship Teaching Program, district
intern program, and other professional development, as described.

This bill would require the Superintendent of Public Instruction,
subject to the availability of funding in the annual Budpget Act, to
contract with an independent evaluator on or before December 185,
2002, to prepare & comprehensive evaluation of the implementation,
impact, cost, and benefit of the California Peer Assistance and
Review Program for Teachers and to submit the evaluation to the
Legislature, the Governor, and intergsted parties on or before
January 1, 2004,

This bill would provide lhal state funding for this program
subsequent to the 1999-2000 fiscal year is subject to an appropriation
in the annual Budget Act.

(2) Existing law requires the governing board of each school
district to evaluate and assess certificated employee performance as
it reasonably relates to the progress of pupils toward thé standards of
expected pupil achievement established by the governing board.

K] . 92
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This bill would require the governing board also to evaluate and
assess certificated employes perfonmance as it reasopably relates to
the progress of pupils toward the statc-adopted =academic content
standards as measured by state-adopted  critetion  referenced
assessments, thereby imposing a state-mandated local program. The
bill would require the results of an employee's participation in the
Peer Assistance and Review Program to be considered in this
evalnation. The bill would authorize a school district to require that
g certificated employee who receives an unsatisfactory rating in this
evaluation to participate in its Peer Assistance and Review Program.

(3) This bill would appropriate $125,082,000 for the 1999-2000
fiscal vear from the General Fund to the Superintendeat of Public
Instruction, with $41,800,000 for the purpose of providing staff
development activities and training for school district personnel that
is necessary to implement the Peer Assistance and Review Program
for Teachers, $83,200,000 for the purpose: of the California Mentor
Teacher Program, and 582,000 for support services for the Peer
Assistance and Review Program for Teachers.

To the extent that funds approprated by this bill are allocated to
a school district or community college diswict, those funds would be
applied toward the minimum funding requirements for school
districts and community college districts. imposed by Section § of
Article XVI of the California Constitution.

(4) The California Constitution requires the state to reimburse
local agencies and school districts for certain costs mandated by the
state, Statutory provisions establish procedures for making - that
reimbursement, including the creation of a State Mandates Claims
Fund to pay the costs of meandates that do not exceed $1,000,000
stalewide and other procedurss for claims whose statewide costs
exceed 51,000,000,

This bill would provide that, if the Commxssmn on State Mandates
determines that the bill contains costs mandated by the state,
reimbursement for those costs shall be made pursuant to these
statutory provisions, .

Appropriation: yes.

The people of the State of California do enact as follows:

SECTION 1. It is the intent of the Legislature to establish a
teacher peer assistance and review system as a critical feedback
mechanism that allows exemplary teachers to assist veteran teachers
in need of development in subject matter knowledge or teaching
strategxes or both.

It is further the intent of the Legislature that a schoo] district that
operates & program pursuant to Article 4.5 (commencing with
Section 44500) of Chapter 3 of Part 25 of the Education Code
coordinate its employment policies and procedures for that program

51 ' 52
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with its activilies for professional staff development, the Beginning
Teacher Support and Assessment Program, and the biennial
evaluations of certificated employees required pursuant to Section
44664,

SEC.2. Section 44498 is added to the Education Code, to read:

44498. (2) When a school district notifies the Superintendent of
Public Instruction that it plans to implement a program pursuant to
Article 4.5 (commencing with Section 44500}, this article shall not
apply to that school district.

(b) This article shall become inoperative on July 1, 2001, and, as
of January 1. 2002, is repealed, unless a later epacted statule that is
enacted before January 1, 2002, deletes or extends the dates on which
it becomes inoperative and is repealed,

SEC. 3. Anicle 4.5 (commencing with Section 44500} is added 1o
Chapter 3 of Part 25 of the Education Code, to read;

Article 4.5. California Peer Assistance and Review Program for
Teachers

44500. (a) There is bhereby established the California Peer
Assistance .and Review Propram for Teachers. The governing board
of a school district and the exclusive representative of the certificated
employees in the school district may develop and implement a
program. autharized by this article that meets local conditons and
conforms with the principles set forth in subdivision (b).

{b) The fellowing principies, at a minimum, shall be included in
a locally developed program authorized by this article:

(1) A teacher participant shall be a permanent employee in a
school district with 250 or preater units of average daily attendance
or a permanent or probationary employee in a school district with
fewer than 250 units of average daily attendance and volunteer to
participate in the program or be referred for participation in the
program as a result of an evaluation performed pursuant o
subdivision (b) of Section 44664. In addition, teachers receiving
assistance may be referred pursuant to a collectively bargained
apreemment.

(2) Performance goals for an individual teacher shall be in writing,
clearly stated, aligned with pupil learning, and consistent with
Section 44662.

(3) Assistance and review shall include multiple observations of a
teacher during periods of classroom instruction.

(4) The program shall expect and strongly encourage a
cooperative relationship between the consulting teacher and the
principal with respect to the process of peer assistance and review.

(5) The school district shall provide sufficient staff “development
activities to assist a teacher to improve his or ber teaching skills and
knowledge.

K1 Ly}
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(6) The program shall have & monitoring - component with &
written record.

{7) The final evalvation of a teacher's participation in thc progra.m
shall be made available for placement in. the personnel file of the
teacher receiving assistance, an

44501. A consulting teacher participating in a - pmgram operated
pursuant to this article shall meet locally. det.ermmed criteria  and -
each of the following qualifications: . 5

(a) The consuling teacher shall be a credendaled classroom

tegcher with permanent status or, in & school. district with an average -

daily attendance of less than 250 pupils, a credentialed classroom
teacher who has completed at least three consecutive school years' as
an employee of the school district in a position requiring ccmﬁcauon
qualifications.

(b) The consulting teacher shall have substantial recent
experience in clessroom instruction.

(c) The consulting tescher shall have demonstrated exemplary
teaching ability, as indicated by, among other things, -effective
communication skills, sub_)ect matter knowledge, and mastery of a
range of teaching stralegies necessary to mee.t the needs of pupils in
different contexts.

44502. (a) The povernance structure of - a program designed
pursuant to this article shall include a- joint ‘teacher administrator
peer review panel that shall select consulting . teachers, review peer
review reports  prepered by consulting . teachers, and' make
recommendations to' the governing board of a - school district:
regarding participants in the program, including forwarding to- the
governing board the names of individuals who, after - sustained-
assistance, are not eble to demonstrate satisfactory.improvement.- -

(b) The majority of the pans] shall be composed of certificated
classroom teachers chosen to serve on the panel :by other certificated
classroom teachers. The remainder of the: panel.-shall - be ~composed
of school administrators chosen to serve on the panel by the school
district, ‘

(c) The panel’s procedures for selectmg cousultmg teachers at ‘a
minimum, shall require the following:

(1) Consulting teachers shall be selected.: by the majonty vote: of
the panel.

(2) The selection process shall mcludc provisions for classroom
observation of the candidates for consulting teacher by the panel.

(d) The panel shall also  anmually evaluate the impact of the
district's peer assistance and review program in order to improve the
program. This evaluation may include, but is -not limited.:to
interviews or surveys of the program participants. The: panel - may.
submit recomsnendations for improvement of the program to 'the
governing board of the school disttict and to:-the exclusive
representative of the certificated employees in the school district, if

m' 92
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the certificated employees in the district are represented by an
exclusive representative.

44503. (a) The governing board of a school district that accepts
state funds for purposes of this aricle agrees to negotiate the
development and implementation of the program with the exclusive
representative of the certificated employees in the school district, if
the certificated employees in the district are represented by an
exclusive representative. In a school district in which the certificated
employees are not represented, the school district shall develop a
Peer Assistance and Review Program for Teachers consistent with
this article in order to be eligible to receive funding under this article.

(b) Functions performed pursuant to this article by certificated
employees employed in a bargaining unjt position shall not constitute
either management of supervisory functions as defined by
subdivisions (g) and (m) of Section 3540.1 of the Government Code.

(c) Teachers who provide assistance and review shall have the
same protection from iiability and access to appropriate defense as
other public school employees pursuant to Division 3.6 (commencing
with Section 810} of Title 1 of the Government Code.

(d) It is the intent of the Legislature that school districts be
allowed to combine, by mutal agreement, their programs of peer
assistance and review with those of other school districts.

{g) Not more than 5 percent of the funds received by a school
district for the Peer Assistance and Review Program for Teachers
may be expended for administrative expenses.

44504. (a) Except as provided in Section 44503, the Californja
Peer Assistance and Review Program for Teachers shall become fully
operational on July 1, 2001, on which date it shall completely replace
the California Mentor Teacher Program established pursuant to
Chapter 1302 of the Statutes of 1983 and set forth in Article 4
(commencing with Section 44490). This article is applicable to all
school districts that elect to receive state funds for the California Peer
Assistance and Review Program for Teachers. Commencing with the
2001-02 fiscal year, funding shall only be made available for purposes
authorized by this article. A school district that elects to participate
in the program established pursuant to this article shall certify to the
Superintendent of Public Instruction that it has implemented a Peer
Assistance and Review Program for Teachers pursuant to this article.

(b) A school district that does not elect to participate in the
program authorized under this article by July 1, 2001, is not eligible
for any apportionment, allocation, or other funding from an
appropriation for the program authorized pursuant to this article or
for any apportionments, allocations, or other funding from funding
for local assistance appropriated pursuant to Budget Act Item
6110-231-0001, funding appropriated for the Administrator Training
and Evaluation Program set forth in Article 3 (commencing with
Section 44681) of Chapter 3.1 of Part 25, from an appropriation for
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the Instructional Timé¢ and Staff Development Reform Program as
set forth in Article 7.5 (commencing with Section 44579) of Chapter
3, or from an appropriation for school development plans as set forth
in Arnticle 1 {commencing with Section 44670.1) of Chapter 3.1 and
- the Superintendent of Public Instruction shall not apportion,
allocate, or otherwise provide any funds to the district pursuant to
those programs.

(¢) Commencing February 1, 2002, & school district that elecis not
to participate in the program authorized under this article shall
report annually at a repularly scheduled meseting of the governing
board of the school district on the rationale for not participating in
the program.

44505, (a) Between July 1, 1999, and Juns 30, 2000, a school
district may notify the Superintendent of Public Instruction that it
plans to implement, commencing July 1, 2000, a Peer Assistance and
Review Program for Teachers pursuant to this article. Upon receipt
of the notification by the school district, the Superintendent of Public
Instruction shall apportion to the school district an amount egual to
the number of mentor teachers that the state funded for the district
in the 1999-2000 fiscal year pursuant 1o Article 4 (commencing with
Section 44490) multiplied by two thousand eight hundred dollars
(32,800). The school district may use the funds apportioned pursuant
to this section for activities necessary to implement the Peer
Assistance and Review Program for Teachers.

(b) Between July 1, 2000, and May 31, 2001, a school district may
notify the Superintendent of Public Instruction that it plans to
implement, commencing July 1, 2001, a Peer Assistance and Review
Program for Teachers pursuant to this article. On or before June 29,
2001, the Superintendent of Public Instruction shall apportion to
every school district that provides this notification an amount equal
to the number of mentor teachers that the state funded for the school
district in the 1999-2000 school year pursuant to Article 4
(commencing with Section 44490) times 2 maximum of one thousand
doliars ($1,000). ’

- (¢) The maximum amount of funds available for apportionment
to school districts by the Superintendent of Public Instruction for
allocation pursuant to subdivision (b) shall be the amount
appropriated pursuant to subdivision (a) of Secton 6 of the act
adding this section, minus any funds apportioned by the
Superintendent of Public Instuction to school districts pursuant to
subdivision (a) as of June 30, 2000.

(d} A school district may use funds apportioned pursuant to this
section for activities necessary to implement the Peer Assistance and
Review Program for Teachers. -

44506. (a) The state funding for this article subsequent to the
1999-2000 fiscal year is subject to an appropriation in the annual
Budget Act. It is the intent of the Legisiature that the funding for the
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program for the 2000-01 fiscal year be at least equal to the 1999-2000
fiscal year appropristion for Article 4 (commencing with Section
44490) plus the amount apportioned pursuant to Section 44 505.

(b) If a school district elects to implement a Peer Assistance and
Review Program for Teachers after June 30, 2000, but before July 1,
2001, jt is the intent of the Legislature that the school district's state
apportionment for fiscal year 2000-01 be at least equal to the dollar
amount the district received in the 1995-2000 fiscal year for purposes .
of Article 4 (commencing with Section 44490).

(c) A school district that receives funds for purposes of this article
may also expend those funds for any of the following purposes:

(1) The Marian Bergeson Beginning Teacher Support and
Assessment System as set forth in Article 4.5 (commencing with
Section 44279.1) of Chapter 2.

(2) The California Pre-Internship Teaching Program as set forth
in Article 5.6 (commencing with Section 44305) of Chapier 2.

(3) A distrct intern program as set forth in  Article 7.5
(commencing with Section 44325) of Chapter 2.

(4) Professional development or other educational activities
previously provided pursuant to Articie 4 (commencing with Section
44490) of Chapter 3.

(5) Any program that supports the training and development of
new teachers,

44507. Subject to the availability of funding in the annual Budget
Act, the Superintendent of Public Instruction shall contract with an
independent evaluator on or before December 15, 2002, to prepare
a comprehensive evaluation of the implementation, impact, cost, and
benefit of the California Peer Assistance and Review Program for
Teachers. The evaluation shall be delivered to the Legislature, the
Governor, and interested parties on or before January 1, 2004.

44508. For purposes of this article, *school district” includes a
county office of education.

SEC. 4. Section 44662 of the Education Code is amended to read:

44662, (a) The governing board of each school disrict shall
establish standards of expected pupil achievement at each grade
level in each area of study,

(b) The governing board of each school district shall evaluate and
assess certificated employce performance as it reasonably relates to:

(1) The progress of pupils toward the standards established
pursuant to subdivision (a) and, if applicable, the state adopted
academic content standards as measured by state adopted criterion
referenced assessments,

(2) The instructional techniques and strategies used by the
employee.

{(3) The employee’s adherence to curricular objectives,

(4) The establishment and maintenance of a suitable learning
environment, within the scope of the employee’s responsibilities.
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(c) The poverning board of each school disirict shall establish and
define  job  responsibilities  for'  cemificated  noninstructional
personnel, including, but not limited to, supervisory and
administrative personnel, whose responsibilities cannot be evaluated
appropriately under the provisions of subdivision (b) and shall
evaluate and assess the performance of those noninstructional
centificated employees as it reasonably relates to the fulfillment of
those responsibilities. -

{d) Results of an employee's participation in the Peer Assistance
and Review Program for Teachers established by Ardicle 4.5
(commencing with Section 44500) shall be made avazilable as pan of
the evaluation conducted pursuant to this section,

(¢) The evaluation and assessment of certificated employee
performance pursuant to this section shall not include the use of
publishers’ norms established by standardized tests,

(f) Nothing in this section shall be construed as in any way limiting
the autherity of school .district govemning boards to develop and adopt
addidonal evaluation end assessment puidelines or criteria.

SEC. 5. |, Section 44664 of the Education Code is amended to read:

44664, (a) Evaluation and assessment of the performance of each
certificated cmployee shall be made on & coptinuing basis, at least
once each school year for probationary personnel, and at least every
other year for personnel with permanent status. The evaluation shall
include recommendations, if necessary, as to areas of improvement
in the performance of the employee. If an employee is not
performing his or her duties in 2 satisfaciory maaner according to the
standards prescribed by the governing board, the employing
authority shall notify the employee in writing of that fact and
describe  the unsatisfactory performance. The employing authority
shall thereafter confer with the employese making specific
recommendations as to areas of improvement in the employee's
performance and endeavor to assist the employee in his or her
performance. 'When- =any permanent centificaied employee has
received an unsatisfactory evaluatdon, the employing authority shall
annually evaluate the employee until the employee achieves a
positive evaluation or is separated from the district.

"~ {(b) Any evaluation performed pursuant to this article which
contains .an unsatisfactory rating of an employee's performance in
the area of teaching methods or instruction may include the
requirement that the certificated employee shall, as determined
necessary by the employing authority, participale in a program
designed 1o improve appropriale areas of the employee’s
performance and to further- pupil achievement and the instructional
objectives of the employing authority. If a district participates in the
Peer Assistance and Review Program for Teachers established
pursuant t0 Article 4.5 (commencing with Section 44500), any
certificated employee who receives an unsatisfactory mting on an
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evaluation performed pursuant to this section shall participate in the
Pear Assistance and Review Program for Teachers.

(¢} Hourly and temporary hourly certificated employees, other
than those employed in adult education classes who are excluded by
the provisions of Section 44660, and substitute teachers may be
excluded from the provisions of this section at the discretion of the
governing board,

SEC. 6. There is hereby appropriated for the 1999-2000 fiscal year
the sum of one hundred twenty-five million eighty-two thousand
dollars ($125,082,000) according to the following schedule:

(8) The sum of forty-one million eight hundred thousand dollars
($41,800,000) from the General Fund to the Superintendent of Public
Instruction for the purposes of Section 44505 of the Education Code.

(b) The sum of eighty-three million two hundred thousand dollars
(383,200,000) from the General Fund to the Superintendent of Public
Instruction for the purposes of Article 4 (commencing with Section
44490) of Chapter 3 of Part 25 of the Education Code.

(¢) The sum of eighty-two thousand dollars ($82,000) is hereby
appropriated from the General Fund tc the Superintendent of Public
Instruction to provide support services related to the program
established pursuant to Section 44500 of the Education Code.

SEC. 7. Notwithstanding Section 17610 of the Government Code,
if the Commission on State Mandates determines that this act
contains costs mandated by the state, reimbursement to local
‘agencies and school districts for those costs shall be made pursuant
to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of
the Government Code. If the statewide cost of the claim for
reimbursement does not exceed one million dollars ($1,000,000),
reimbursement shall be made from the State Mandates Claims Fund.
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CHAPTER 392
A.B. No. 7289
SCHOOLS AND SCHOOL DISTRICTS--PERMANENT EMPLOYEES--DISMISSALS

Ch. 392

AN ACT to amend Sections 44662, 44932, 44934, and 44938 of the Education Code,
relating to school employees. -

[Approved by Governor August 10, 1895.]
[Filed with Secretary of State ARugust 11, 1995.]
0 LEGISLATIVE COUNSEL'S DIGEST

AB 729, Davis. School employees: grounds for dismissal of a permanent
employee. : '

Under existing law, a permanent employee shall not be dismissed, except for
one or more of certain enumerated causes, including incompetency.

This bill would eliminate incompetency as one of the enumerated causes for
dismissal of a permanent employee, and would instead provide that a permanent
employee may be terminated for unsatisfactory performance.

The people of the State of California do enact as follows:

Ch. 392, § 1
SECTION 1. Secticn 44662 of the Education Code is amended to read:

<< CA EDUC § 44662 >>

44662. (a) The governing board of each school district shall establish
standards of expected pupil achievement at each grade level in each area of
study.

(b} The governing board of each school district shall evaluate and assess
certificated employee <<+performance+>> as it reasonably relates to:

) The progress of pupils toward the standards established pursuant to
ivision (a).

Copr. © West 1889 No Claim to Orig. U.S. Govt. Works
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Ch. 382, § 1 .

(2) The instructional techniques and strategies used by the emplovee.

{3) The employee's adherence to curricular objectives.

(4) The establishment and maintenance of a suitable learning environment,
within the scope of the employee's responsibilities,

(c) The governing board of each schocl district shall establish and define job
responsibilities for <<-* * *->>certificated noninstructional personnel,
including, but not limited to, supervisory and administrative personnel, whose
responsibilities cannot be evaluated appropriately under the provisions of
subdivision (b), and shall evaluate and assess the <<+ performance+>> of <<+
those+>> noninstructional certificated employees as it reasonably relates to the
fulfillment of those responsibilities, :

(d) The evaluation and assessment of certificated employee <<+ performance+>>
pursuant to this section shall not include the use of publishers' norms
established by standardized tests.

{e) Nothing in this section shall be construed as in any way limiting the
authority of school district governing boards to develeop and adopt additional
~evaluation and assessment guidelines or criteria.

Ch. 392, § 2
SEC. 2. Section 44932 of the Education Code is amended to read:

<< CA EDUC § 44932 >>

44932, (a) No permanent employee shall be dismissed except for one or more .
the following causes:

(1) Immoral or unprofessional conduct.

(2) Commission, aiding, or advocating the commission of acts of criminal
syndicalism, as prohibited by Chapter 188 <<-* * *-3>><<+0f the+>> Statutes of
1919, or in any amendment thereof. ,

(3) Dishonesty. _

(4) <<-* * *->><<+Unsatisfactory performance+>>.

{5) Evident unfitness for service.

(6) Physical or mental condition unfitting him <<+or her+>> to instruct or
associate with children.

(7) Persistent wviolation of or refusal to obey the school laws of the state or
reasonable regulations prescribed for the government of the public schools by
the State Board of Education or by the governing board of the school district
employing him <<+or her+>>. -

(8) Conviction of a felony or of any crime invelving moral turpitude.

(9) Violation of Section 51530 <<-* * *->>or conduct specified in Section 1028
of the Government Code, added by Chapter 1418 of the Statutes of 1947.

<K% * HD> |

<<+ (10) +>> Knowing membership by the employee in the Communist Party.

<<+{11)+>> Alcoholism or other drug abuse which makes the employee unfit to
instruct or associate with children. .

(b) The governing board cof a school district may suspend without pay for a
specific period of time on grounds of unprofessional cenduct a pe;manent
certificated employee or, in a school district with an average daily attendan.
of less than 250 pupils, a probationary employee, pursuant to the procedures
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specifiéd in Sections 44933, 44934, 44935, 44936, 44937, 44943, and 44%44. This

authorization shall not apply to any school district which has adopted a
collective bargaining agreement pursuant to subdivision (b) of Section 3543.2 of
the Government Code.

ch. 382, § 3
SEC. 3. Section 44934 of the Education Code is amended to read:

<< CA EDUC & 44534 >>

44934. Upon the filing of written charges, duly signed and verified by the
person filing them, with the governing board of the school district, or upon a
written statement of charges formulated by the governing board, charging that
there exists cause, as specified in Section 44932 or 44933, for the dismissal cr
suspension of a permanent employee cof the district, the governing board may,
upon majority vote, except as provided in this article if it deems the action
necessary, give notice to the permanent employee of its intention to dismiss or
suspend him or her at the expiration of 30 days from the date of service of the
notice, unless the employee demands a hearing as provided in this article.
Suspension proceedings may be initiated pursuant to this section only if the
governing board has not adopted a ccllective bargaining agreement pursuant to
subdivision (b) of Section 3543.2 of the Government Code. .

Any written statement of charges of unprofessional conduct or <<=* * *->bH<+

atisfactory performance+>> shall specify instances of behavior and the acts.
| missions constituting the charge so that the teacher will be able to prepare
hls <<+or her+>> defense. It shall, where applicable, state the statutes and
rules which the teacher is alleged to have violated, but it shall alsoc set forth
the facts relevant to each occasion of alleged unprofessional conduct or <<-* =
*->><<+unsatisfactory performance+>>,

This section shall also apply to the suspension of probationary employees in a
school district with an average daily attendance of less than 250 pupils which
has not adopted a collective bargaining agreement pursuant to subdivision (b) of
Section 3542.2 of the Government Code.

Ch. 392, § 4 -
SEC. 4. Section 44938 of the Education Code is amended to read:

<< CA EDUC § 44938 >>

44938. (a) The governing board of any school district shall not act upon any
charges of unprofessional conduct unless at least 45 calendar days prior to the
date of the filing, the board or its authorized representative has given the
employee against whom the charge is filed, written notice of the unprofessional
conduct, specifying the nature thereof with such specific instances of behavior
and with such particularity as to furnish the employee an opportunity to correct
his or her faults and overcome the grounds for <<+the+>> charge. The written
notice shall include the evaluation made pursuant to Article 11 (commencing with
Section 44660) of Chapter 3<<-* * *->> if applicable to the employee.

‘) The governing board of any school district shall not act upon any charges
<-* * *->>I<+unsatisfactory performance+>> unless it acts in accordance with
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Ch., 392, § 4 -. .

the provisions of paragraph (1) or (2): ,

(1) At least 90 calendar days prior to the date of the filing, the board or
its authorized representative has given the employee against whom the charge is
filed, written notice of the <<-* * *->><<+unsatisfactory performance+>>,
specifying the nature thereof with such specific instances of behavior and with
such particularity as to furnish the employee an opportunity to correct his or
her faults and overcome the grounds for the charge. The written notice shall
include the evaluation made pursuant to Article 11 (commencing with Section
44660) of Chapter 3, if applicable toc the employee.

(2) The governing board may act during the time period composed cf the last
one-fourth of the schooldays it has scheduled for purposes of computing
apportionments in any fiscal year if, prior to the beginning of that time
period, the board or its authorized representative has given the employee
against whom the charge is filed, written notice of the <<-* * *->><<+
unsatisfactory performance+>>, specifying the nature thereof with such specific
instances of behavior and with such particularity as to furnish the employee an
opportunity to correct his or her faults and overcome the grounds for the
charge. The written notice shall include the evaluation made pursuant to
Article 11 (commencing with Section 44660) of Chapter 3, if applicable to the
employee.

(c) "<<~* * *->>J<+Unsatisfactory performance+>>" as used in this section
means, and refers only to, the <<-* * *.>><{<+unsatisfactory performance+>>
particularly specified as a cause for dismissal in Section 44932 and does not
include any other cause for dismissal specified in Secticn 44932.

"Unprofessional conduct” as used in this section means, and refers to, the
unprofessional conduct particularly specified as a cause for dismissal or
suspension in Sections 44932 and 44933 and- dees not include any cther cause for
dismissal specified in Section 44932,

CA LEGIS 392 (1995)
END OF DOCUMENT
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‘Typist-Clerk 1

Account Clerk 111
Account Clerk 11
Account Clerk 1
Administrative Clerk 11
Administrative Clerk 1
Traffic Supervisor

-Typist-Clerk 1
Account Clerk III
Account Clerk II
Account Clerk [
Administrative Clerk 11
Administrative Clerk 1
Tralfic Supervisor

In the event that any classification, the number of positions
prescribed for any classification, or the salary, benefits, personnel
regulations, memorandum of understanding or affirmative action
plan for any classification which is shown above is modified by the
board of supervisors, a commensurate modification shall be made for
the comparable court classifications. Any adjustment made pursuant
to this section shall be effective the same date as the effective date
of the action applicable to the respective and comparable county
classifications, but shall remain in effect only until January 1 of the
second year following the year in which such change is made, unless
subsequently ratified by the Legislature.

SEC. 7. No reimbursement is required by this act pursuant to
Section 6 of Article XIIT B of the California Constitution because this
act is in accordance with the request of a local agency or school
district which desired legislative authority to carry out the program
specified in this act.

CHAYTER 2393

An act to amend Section 44663 of the Education Cade, relaling to
certificated employees. ‘

[Approved by Governor July 15, 1985. Filed with
Secretary of State ju]y_r 17, 1986.]

The people of the State of California do enact as follows:

S(IiECI‘ION 1. Section 44663 of the Education Code is amended to
read: . '
44663. (a} Evaluation and assessment made pursuant to this
article shall be reduced to writing and a copy thereof shall be
transmitted to the certificated employee not later than 30 days
before the last schoolday scheduled on the school calendar adopted
by the governing board for the school year in which the evaluation
takes place. The certificated employee shall have the right to initiate
o written reaction or response to the evaluation. This response shall
become @ peruanent atlachment 1o the cmployee's personnet file.
Before the last schoolday scheduled on the school calendar adopted
by the governing board for the school year, 2 meeting shall be held
between the certificated employee and the evaluator to discuss the

34510
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evaluation. ’

(b) In the case of a certificated noninstructional employee, who
is employed on a 12-month basis, the evaluation and assessment
made pursuant Lo this article shall be reduced to writing and a copy
thercol shall be transmilted to the cerlificated employee no lat‘qr
than Junc 30 of the year in which the evaluation and assessment is
made. A cerlificated neninstructional employee, who is emploxcd on
a 12-month basis shall have the right Lo iniliate a written reachion or
response lo the evaluation. This response shall become a permanent
attachment to the employee's personnel file. Before July 30 of Fhe
year in which the evaluation and assessment takes place, a meeting
shall be held between the certificated employee and the evaluator
to discuss the evaluation and assessment.

SEC. 2. No reimbursement shall be made from the State
Mandates Claims Fund pursuant to Part 7 (commencing with
Section 17500) of Division 4 of Title 2 of the Government Cod_e for
costs mandated by the state pursuant to this act. It is recognized,
however, that a local agency or school district may pursue any
remedies to obtain reimbursement available to it under Part 7
{commencing with Section 17500) and any other provisions of law.

CHAPTER 394

An acl to amend Section 72252 of the Education Code, relating to
communily colieges, and declaring the urgency thereof, to take
clfeel immedialcly.

|Approved by Governor July 16, 1946, Miled with
. . Seerclary of State July 17, 1986.]

The people of the State of California do enact as follows:

SECTION 1. Itis the Legislature's intent, in enacting this act, to
cause the provisions in Section 72252 of the Education Code,.as
amended by Chapter 46 of the Statutes of 1986, to become operative
in time for implementation for the 1986-87 school year.

SEC.2. Section 72252 of the Education Code is amended to read:

72952. (a) Commencing with the semester, term, or quarter t}?at
begins after July 31, 1984, the governing board of each community
college district shall charge each student a fee, pursuant to this
section. '

(b) The fee prescribed by this section shall equal fifty do_llars
(850) per semester for students enrolled in classes totaling six or
morc credit semesler vnils, and five dollars ($3) per unit per
semesler for stidents enrolled in classes tolaling less than six credit

semesler unils.
The chancellor shall proportionately adjust the amount of the fee
for term lengths bascd upon a quarler system or other alternative

34550
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arnount for purposes of subdivision (a) or (b) in the next fiscal year.

(d) Any school district may apply for and receive funds for the
purposes of this program.

444923, In the event that funds available for purposes of .

providing stipends to mentor teachers are insufficient to provide
stipends for the maximum number of certificated classroom teachers
authorized to be designated as mentors pursuant to subdivision (a)
of Section 44492, the Superintendent of Public Instruction shall
decrease the percentage multiplier established in subdivisions (a)

and (b) of Section 44492 so that the allocation and authorized .

nurmber of mentors for each participating school district would be
decreased on a pro rata basis.

44492.5. On or before November 15, 1983, the Superintendent of
Public Instruction shall submit a report to the Legislature which shall
include the superintendent’s plan for the programmatic review of
applications submitted by districts for funding pursuant to Section
44492, and a summary of the implementation of the California
Mentor Teacher Program to date.

44493. Participating school districts receiving funding pursuant

to Section 44492 shall establish a special account exclusively for the

support of the mentor teacher program. None of the funds allocated
by the superintendent pursuant to subdivision (a) of Section 44492
for purposes of providing stipends to mentor teachers shall be used
by the participating district for the cost of administering the
program.

44494. (a) On or before September 1 of each year, participating
school districts which receive funding pursuant to subdivision (a) of
Section 44492 shall allocate no less than four thousand dollars ($4,000)
to provide each gualified mentor with an additional annual stipend
over and above the regular salary to which he or she is entitled.
Participating school districts which receive funding pursuant to
subdivision (b} of Section 44492 shall allocate the full amount so
received to provide a qualified mentor with an additional annual
stipend over-and above the regular salary to which he or she is
entitled. This stipend shall not be counted as salary or wages for
purposes of calculating employer contribution rates or employee
bencfits under the State Teachers’ Retirement System.

(b} A mentor may propose that the district allocate all or part of
the stipend for his or her professional growth or release time.

(c¢) The governing board may designate certificated employees as
mentor teachers pursuant to Section 44491 and pay these persons the
additional annual stipend authorized under subdivision (a) for a
period not to exceed three consecutive school years. Upon
completing three years as a mentor teacher, an individual may be
reviewed and renominated.

(d) The subject of participation by a school district or an
individual certificated classroom teacher in a mentor teacher
program shall not be included within the scope of representation in
callective bareainine amone a nublie schaal emnlover and elicible
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employee organizations. _ )

45495. The selection procedures for lhe designation of
certificated classroom teachers as mentor teachers shall, at a
minimum, provide for the lollowing: ) '

(a) A s:election commitlee shall be established to .nmmnaite
candidates for selection as mentor teachers. The majority ofh! e
committee shall be composed of certificated classroom teachers
chosen to serve on the committee by other certificated c:'lassruzulomF
teachers. The remainder of the committee shall be. compose(ho
school administrators, chosen to serve on the committee by 0{ (:i
school administrators. The governing board of a partictpating sc ]b(;ic
district shall consider including parents, pupils, or other pl:' .
representatives in the selection process, and may, at its ophon,
include such persons. _ r

{b) Candidates for mentor teacher shall be nominated by the
majority vote of the selection committee. N | .

(c) The selection process shall include provisions for c assrfot
observation of candidates by administrators and classroom teachers
employed by the district.

{d) The final designation of any person as a mentor tgacher Fha“
be by action of the governing board of the school‘ district r?mg
persons nominated pursuant to subdivision (b). The governingtZ
board may reject any nominalions. Cto

44496. (a) Persons designated as mentor leac]_xe,r_s pursuz:ln )
this article shall be assigned dulies and responsibilities in accordance
with the following: )

(1) The primary function of a mentor teacher shall be to prov:{ie
assistance and guidance to new teachers. A mentor teacher rln'ﬂ} also
pravide assistance and guidance to more experienced teac 1eri. _

(2) Mentor teachers may provide stalf development for teachers,
and may develop special curriculum. _ _

(3) A mentor teacher shall not participate in the evaluation of
teachers. . .

(b) No administrative or pupil personnel services credential Shﬂl
be required of any mentor teacher. Each mentor teacher s_hall s.penh s
on the average, not less than 60 percent of- his ar her time m t (o]
direct instruction of pupils. _ )

SEC.29. Section 44662 of the Education Code is amenc'!ed_ to rei.ac}i

44662. (a) The governing board of each school district 513
establish standards of expected pupil achievement at each prade
level in each area of study. )

(b} The governing board of each school district shall evaluate alt)d_
assess certificated employee competency as it reasonably rela:fzsi] e?:i

(1) The progress of pupils toward the standards establis

ursuant to subdivision (a). ' )
g’ (2) The instructional techniques and strategies used by the
employee. _ _

(3) The employee’s adherence to curricular objec_tn es. -

{4} The establichment and maintenance of a suitable learnin
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environment, within the scope of the employee's responsibilities.

(¢} The governing board of each school district shall establish and
define job responsibilities for those certificated noninstructional
personnel, including, but not limited to, supervisory and
administrative personnel, whose responsibilities cannot be evaluated
appropriately under the provisions of subdivision (b), and shall
evaluate and assess the competency of such noninstructional
certificated employees as it reasonably relates to the fulfillment of
those responsibilities.

(d) The evaluation and assessment of certificated employee
competence pursuant to this section shall not include the use of
publishers’” norms established by standardized tests.

(e) Nothing in this section shall be construed as in any way
limiting the authority of school district governing boards to develop
and adopt additional evaluation and assessment guidelines or
criteria. '

SEC.30. Section 44663 of the Education Code is amended to read:

44663. Evaluation and assessrnent made pursuant to this article
shall be reduced to writing and a copy thereof shall be transmitted

to the certificated employee not later than 30 days before the last

schoolday scheduled on the school calendar adopted by the
governing board for the school year in which the evaluation takes
place. The certificated employee shall have the right to initiate a
written reaction or response to the evaluation. Such response shall
become a permanent attachment to the employee’s personnel file.
Before the last schoolday scheduled on the school calendar adopted
by the governing board for the school year, a meeting shall be held
between the certificated personnel and the evaluator to discuss the
evaluation. _
SEC.31. Section 44664 of the Education Code is amended to read:
44664. (a) Evaluation and assessment of the performance of
each certificated employee shall be made on a continuing basis, at
least once each school year for probationary personnel, and at least
every other year for personnel with permanent status. The
evaluation shall include recommendations, if necessary, as to areas of
improvement in the performance of the employee. In the event an
employee is not performing his or her duties in a satisfactory manner
according to the standards prescribed by the governing board, the
employing authority shall notify the employee in writing of such fact
and describe such unsatisfactory performance. The employing
authority shall thereafter confer with the employee making specific
recommendations as to areas of improvement in the employee's
performance and endeavor to assist the employee in such
performance. When any permanent certificated employee has
received an unsatisfactory evaluation, the employing authority shall
annually evatluate the employee until the employee achieves a
positive ation or is separated from the district.
(b) alnation performed pursuant to this article which
contains an unsatisfactory rating of an employee’s performance in
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the area of teaching methods or instruction may include the
requirement that the certificated employee shall, as determined
necessary by the employing authority, participate in a program
designed to improve appropriate areas of the employee's
performanee and to further pupil achievement and the instructional
objectives of the employing authority.

(c) Hourly and temporary hourly certificated employees, other
than those employed in adult education classes who are exeluded by
the provisions of Section 44660, and substitute teachers may be
excluded from the provisions of this section at the discretion of the
governing board. :

SEC. 32. Article 2 (commencing with Section 44680) of Chapter
3.1 of Part 25 of the Education Code is repealed.

SEC. 33. Article 2 (commencing with Section 44680) is added to
Chapter 3.1 of Part 25 of the Education Code, to read:

Article 2. Local Staff Development and Teacher Education and
Computer Centers

44680. As used in this acticle, “teacher education and computer
centers” means those centers established by the Superintendent w0
Public Instruction to provide those functions previously provided €2
the state school resource centers and the professional development
and program improvement centers. ,

44680.02. The Superintendent of Public Instruction, with the
advice of the county superintendents of schools, shall establish 15 or
more teacher education and computer centers in the state in such a
manner as to provide staff development resources to all parts of the
state.

44680.03. The purpose of the teacher education and computer
centers is to provide staff development resources to teachers,
administrators, other school personnel, and other persons providing
services to schools. These staff development resources shall be
provided in all areas of the curriculum, but especially in
mathematics, science, technology, and other curriculum areas for
which there are significant shortages of qualified, certificated
teachers. The centers shall provide these resources in cooperation
with institutions of higher education, business, and industry.

44680.04. The teacher education and computer centers shall
serve the following functions: ‘

{a) Provide training for classroom teachers and school staffs,
including: (1) activities to promote the principal’s ability to support
instructional improvement and the teacher's ability to diagnose
learning needs, (2) the development of program content, (3) the use
of multiplé instructional approaches, and (4) assessment of student

outcomes.
{b) Provide assistance to school personnel develcQ site-based

staff development programs including: (1) assessment ot school staff
develnnment neade (9% dauvnlanmant ~F ankasl el 3o
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CHAPTER 1216

An act to amend Sections 13405, 13410, 13413, 13485, and 13486 of,
to repeal Section 13487 of, and to add Section 13487 to, the Fducalion
Code, relating to public schools, and making an appropriation

therefor.

{Approved by Governar September 30, 1975, Filed with
Secretary of State September 30, 1975)

The people of the State of California do enact as follows:

SECTION 1. Section 13405 of the Education Code is amended to
read:

13405. The notice shall not be given between May 15th and
September 15th in any year. It shall be in writing and be served upon
the employee personally or by United States registered mail
addressed to him at his last known address. A copy of the charges
filed, containing the information required by Section 11503 of the
Government Code, together with a copy of the provisions of this
article, shall be attached to the notice.

SEC. 2. Section 13410 of the Education Code is amended to read:

13410. The notice of suspension and intenlion to dismiss, shall be
in writing and be served upon the employee personally or by United
States registered mail addressed to the employee at his last known
address. A copy of the charges filed, containing the information
required by Section 11503 of the Government Code, together with
a copy of the provisions of this article, shall be attached Lo the netice.
If the employee does not demand a hearing within the 30-day period,
he may be dismissed upon the expiration of 30 days after service of
the notice. )

SEC. 3. Section 13413 of the Education Code is amended to read:

13413. (a) In the event a hearing is requested by the employee,
the hearing shall be commenced within 60 days from the date of the
employee’s demand for a hearing. The hearing shall be initiated,
conducted, and a decision made in accordance with Chapter 5

(commencing with Section 11500} of Part 1 of Division 3 of Title 2
of the Government Code, provided, however, that the hearing date
shall be established after consultation with the employee and the
governing board, or their representatives, and the Commission on
Professional Competenee shall have all the power granted to an
agency therein, 2xcept that the right of discovery of the parties shall
not be limited to those matters set forth in Section 11507.6 of the
Government Code but shall include the rights and dulies of any party
in a civil action brought in a superior court. In all cuses, discovery
shall be completed prior to seven calendar days belore the date upon
which the hearing commences. Il any continuance is granted
pursuant 1o Seclion 11524 of the Government Code, Lhe time
limit-i"'ou for commencement of the hearing as provided in Lhis
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subdivision shall be extended for a period of time equal to such
continuance; provided, however, that such extension shall not
include that period of time attributable to an unlawful relusal b
cither party to allow the discovery provided for in this section Y

If the right of discovery granted under the preceding parngr-nph
is denicd by either the employee or the governing board, all the
remedics in Section 2034 of the Code of Civil Procedure shall be
available to the party seeking discovery and the court of proper
jurisdiclion, to entertain his motion, shall be the superior court of the
county in which the hearing will be held. o

The time periods in this section and of Chapter 5 {commencing
with Section 11500) of Part 1 of Division 3 of Title 2 of the
Government Code and of Article 3 (commencing with Section 2016)
of Chapter 3 of Title 3 of Part 4 of the Code of Civil Procedure shall
net be applied so as to deny discovery in a hearing conducted
pursuant to this section.

The superior court of the county in which the hearing will be held
may, upon motion of the party seeking discovery, suspend the
hearing so as to comply with the requirement of the preceding
paragraph.

No witness shall be permitted to testify at the hearing except upon
oath or affirmation. No testimony shall be given or evidenr:
intraduced relating ta matters which oceiirred more than four yeag
prior to the date of the filing of the notice. Evidence of recor’e
regularly kept by the governing board concerning the emplo;re('*
may be introduced, but no decision relating to the dismissal or
suspension of any employee shall be made based on charges or
evidence of any nalure relating to matters occurring more than [our
years prior to the filing of the notice.

(b) The hearing provided for in this section shall be conducted by
a Commission on Prolessional Competence. One member of the -
commission shall be selected by the employee, one member shall be
selected by the governing board, and one member shall be g hearing
ofﬁ?er of the State Office of Administrative Procedure who shall be
chairman and a voting member of the commission and shall be
responsible for assuring that the legal rights of the parties are
protected at the hearing. If either the governing board or the
employee for any reason fails to select a commission member at least
seven calendar days prior to the date of the hearing, such failure shall
constitute a waiver of the right to selection, and the county board of
educa‘tion or its specific designee shall immediately make the
selection. When the county board of education is also the governing
board of the school district or has by statute been granted the powers
of a governing board, the selection shall be made by the
Superintendent of Public Instruction, who shall be reimbursed Iy
lh?‘sclmnl distriel Tor all costs incident Lo the selection. ’

Fhe member selected by the governing bourd and the member
sclected by the employee shall not be related Lo the ¢ loyce and
shall not he employers of the district initialing the (“WI and shall
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hald a currently valid credential and have at least five years'
experience within the past 10 years in the discipline of the employee.

(c) The decision of the Commission on Prolessional Compelence
shall be made by a majority vote and the commission shall preparc
a wrilten decision containing findings of lact, delerminations of
issues and a disposilion either:

(1) That the employee should be dismissed.

. (2) That the employee should not be dismissed.

The decision of the Commission on Professional Competence shall
be deemed to be the final decision of the governing board.

The board may adopt from time to time such rules and procedures
not inconsistent with provisions of this section, as may be necessary
to effectuate this section. -

The governing board and the employee shall have the right to be
represented by counsel. : :

(d) (1) H the member selected by the governing board or the
member selected by the employee is employed by any school district
in California, such member shall, during any service on a
Commission on Professional Competence, continue to receive salary,
fringe benefits, accumulated sick leave, and other leaves and benefits
from the district in which the member is employed, but shall receive
no additional compensation or honorariums for service on the
COImInission.

{2} Il service on a Commission on Professional Competence
occurs during summer recess or vacation periods, the member shall
receive compensation proportionate to that received during Lhe
current or immedialely preceding conlract period from Lhe
member’s employing district.

{e} If the governing board orders Lhe dismissal of the employce,
the governing board and the employee shall share equaily the
expenses of the hearing, including the cost of the hearing officer; and
‘the state shall pay any costs incurred under subdivision (d) (2) above,
and the reasonable expenses, as determined by the hearing officer,
of the member selected by the governing board and the member
selected by the employee, and the cost of the substitute or
substitutes, if any, for the member selected by the governing board
and the member selected by the employee. The State Controller
shall pay all claims submitted pursuant to this paragraph from the
General Fund, and may prescribe reasonable rules, regulations and
forms for the submission of such claims. The employee and the
governing board shall pay their own attorney fees.

If the governing board orders that the employee not be dismissed,
the governing board shall pay all expenses of the hearing, including
the cost of the hearing officer, and any costs incurred under
subdivision (d)}{2) above, and the reasonable expenses, as
determined by the hearing officer, of the member selected by the
governing board and the member selected by the employee, and the
cost of the substitute ar substitutes, if any, for the member selected
by the governing board and the member selected by the employee,
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é sonable atorney fees incurred by the employee.
'IHSET((:!?‘;;J' Section 1343!,5 of the Education Code is amend:ed to ren(ll:

13485. I is Lhe intent of the Legislature that governing bo:\r‘c‘s
estahlish a uniform system of evaluation and assessment ;f t.ti
performance of all certificated personnel within F:ac}] school lslrllc
of the slale, including schools conducted or mmntame'd byl cuu?hg
superintendents of education: The system _sha}l mfvo I‘:_e e
development and adoption by each school district of objec :
evaluation and assessment guidelines which may, at the chs_;crehonfo
the governing board, be uniform throughout the district or, ';:
compelling reasons, be individually.developefl for I:erntoneslaf
schools within the district, provided that ail certificated personne
the district shall be subject to a system of evaluation and assessment

dopted pursuant to this article.
’ -Tgis :u?ticle does not apply to certicliicated pelrsonne!‘who are
loyed on an hourly basis in adult education classes. .
Bné%%).fes. Section 13;86 of the Education Cede is amer_ldec_i to reac‘l:i

13486. In the development and adoption of guldehneﬁs an ;
procedures pursuant to this article, the governing board shal y a\;;le
itself of the advice of the certificated instructional personnel it ¢
district's organization of certificated persor}nel_; provided, hm;vev&;
that the development and adoption of guidelines pursuant tch p
article shall also be subject to the provisions pf Artio—
{commencing with Section 13080) of Chapter 1 of this division.

SIEC. 6. Section 13487 of the Education Code is repealed. )

SIFC. 7. Section 13487 is added lo the Tiducation Coc.ie, 'lo rc;:l.(li

13487. (1} The governing board of each school district s ;l‘
establish standlards ol expected student achievement at each grade
level in each aren of study.

c (tl:))' The governing boag,d of each school district shall evalu;llte antd
assess certificated employee competency as it reasonably c{e aﬂ:est hg
(1) the progress of students toward the establ_lshed standards, ‘() il)!t'
performance of those noninstructional duties and responSI_b 1d IES:
including supervisory and advisory duties, as may be prefscn ?t blz:
the board, and (3) the establishment and maintenance of a 51111 a ¢
learning environment within the scope of the employees
responsibilities. _

(It}:) The governing board of each schoo} c_listrict shall t_astabhslt; a::}
define job responsibilities for those (:_erhﬁcated noninstruc oand
personnel, including, but not Ilimu_tex_flv to, supr-arwsory'l nd
administrative personnel, whose responmblhm.es'cgnnot be e'va:j uaha“
appropriately under the provisions of subdivision (b_), and 5 l
evaluate and assess the competency of such nonmstructmtnar
certificated employees as it reasonably relates to the Fulfillment o
those responsibilities. .

(d) ThI:e evaluation and assessment of certfﬁcated t}alrnl;‘)ll:gli)e;
competence pursuant to this section shal‘l not include the
publishers' norms established by standardized tests. v

(e) Nothing in this section shall be construed as in any way

e —
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limiting the authority of school district governing boards to develop
and adopt additional evaluation and assessment guidelines or
criteria.

SEC. B. The sum of twenty-five thousand dellars ($25,000) is
hereby appropriated from the General Fund to the State Controller
for allocation and disbursement pursuaml lo subdivision (c) of
Section 13413 of the Education Code.

SEC. 9. Notwithstanding Section 2231 of the Revenue and
Taxation Code, there shall be no reimbursement pursuant to this
section nor shall there be any appropriation made by this act, except
as provided in Section 8 of this act, because any costs incurred by a
local agency pursuant to this act are the result of an ackion initiated
by the local agency. ' )

- CHAPTER 1217

An act to add Article. 2.4 (commencing with Section 283} to
- Chapter 2 of Division 1 of the Health and Safety Code, relating to
pregnant women, making an appropriation therefor, and declaring

. the urgency thereof, to take effect immediately.

[Approved by.Governor September 30, 1975, Filed with
Secretary of State September 30, 1975.]

The people of the State of California do enact as follows:

SECTION 1. Article 24 {commencing with Section 283) is
added to Chapter 2 ol Division 1 of the Health and Safety Code, Lo
read:

Article 24. High-risk Pregnancy

283. It is the intent of the Legislature in enacting this article to
provide, to the extent practicable, pilot programs designed to
develop, test, and expand services to pregnant women who are
considered highly likely to personally suffer morbidity or mortality
from their pregnancy or deliver handicapped children.

283.2. “High-risk pregnant woman,” as used in this article, means

" any pregnant woman determined to be at high risk of delivering a
defective or handicapped, or stillborn infant due to premature labor.

283.4. 'The State Department of Health may establish one or
more pilot programs not to exceed three years in duration, to provide
personal health care services in the perinatal period to high-risk
pregnant women,

283.6. With respect to such pilot programs, the state departmenl
shall do the foliowing:

(a} Establish guidelines for the treatment and list minimum

services. ‘

" NIgs 19494n 44t
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(b) Develop applications for grants or contracts to provide
funding. '

{e) Designale approved applicants as providers of services to
high-risk pregnant women.

(d) Provide surveillince and supervision of the pilot projects.

(e} Encourage development of new forms of treatment.

(N Seck federal funds, as well as funds from other public or
prti_v:;te organizations or ‘agencies, to carry out the provisions of this
article. . :

t(ig} Provide appropriate staff to carry out the provisions of this
article.

(h) Set standards for financial eligibility, including a patient
repayment schedule based on reasonable rates, subject to the
maximum utilization of patient third-party reimbursement sources.

283.8. In order to assure that maximum utilization of patient
third-party reimbursement sources, the state department shall
develop a schedule of reimbursement at reasonable rates for all
services rendered pursuant to this article. Inquiry shall be made of
all recipients of services under this article as to their entitlement for
third-party reimbursement for medical services. Where such
entitlement exists, it shall be billed.

284. The Director of Health shall set priorities and establS2
standards for services for high-risk pregnant women and perin:ag
care centers funded under this article, so that the aggregate cost for
each fiscal year of the pilot programs does not exceed the total of
amounts appropriated by the state for such purpose for the fiscal year
and any lederul or other funds available for such purpose.

284.2. The state department shall submit an interim report of its
findings derived from the pilot programs to the Legislature and to
the Secretary of the Heulth and Welfare Agency on or before June
30, 1977, and shall submit a final report on or before June 30, 1979
The reports shall consider the effectiveness of the pilot progra;ms in
reducing the incidence and severity of defects or handicaps of
children born to high-risk pregnant women and in reducing the
infant and mother morbidity rate for such women and their infants
and shall consider the related economic impact of each -such piloE
program. : 4

2844. Except with respect to the reporting duties specified in
Section 284.2, this article shall remain in effect only unti January 1
1979,-and shall have no force or effect on or after such date un]es;
a later enacted statute, which is chaptered before January 1 1979
deletes or extends such date. - '

SEC. 2. The sum of six million dollars {$6,000,000) is hereby
appropriated from the General Fund to the Department of Heallh
for the purposes of Article 2.4 (commencing with Section 283) of
Chapter 2 of Division 1 of the Health and Safety Code, as added by
this act, lfor expenditure as follows: ;

{a) One million dollars ($1,000,000) during the 1 fiscal year.

{b) Two million déllars {$2,000,000) during the | fiscal year.
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Article 11. Evaluation and Assessment of Performance of
Certificated Employees

44660. It is the intent of the Legislature that governing boards
establish a uniform system of evaluation and assessment of the
performance of all certificated personnel within each school district
of the state, including schools conducted or maintained by county
superintendents of education. The system shall involve the
development and adoption by each- school district of objective
evaluation and assessment guidelines which may, at the discretion of
the governing board, be uniform throughout the district or, for
compelling reasons, be individually developed for territories or
schools within the district, provided that all certificated personnel of
the district shall be subject to a systemn of evaluation and assessment
adopted pursuant to this article. _

This article does not apply to certificated personnel who are
employed on an hourly basis in adult education classes.
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4466]1. In the development and adoption of guidelines and
procedures pursuant to this article, the governing board shall avail
itself of the advice of the certificated instructional personnel in the
district’s organization of certificated personnel; provided, however,
that the development and adoption of guidelines pursuant to this
article shall also be subject to the provisions of Article 1
{commencing with Section 7100) of Chapter 2 of Part 5 of Division
1 of Title 1. '
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44662. (a) The governing board of cach school district shall
establish standards of expected student achievement at each grade
level in each area of study.

(b) The governing board of each school district shall evaluate and
assess certificated employee competency as it reasonably relates to
(1) the progress of students toward the established standards, (2) the
performance of those noninstructional duties and responsibilities,
including supervisory and advisory duties, as may be prescribed by
the board, and (3) the establishinent and maintenance of a suitable
learning cnvironment  within  the scope of the employec’s
responsibililics.

(c) The governing board of each school district shall establish and
define job responsibilities for those certificated noninstructional
personnel, including, but not limited to, supervisory and
administrative personnel, whose responsibilities cannot be evaluated
appropriately under the provisions of subdivision (b), and shall
evaluate and assess the competency of such noninstructional
certificated employees as it reasonably relates to the fulfillment of
those responsibilities.

(d) The evaluation and assessment of certificated employee
competence pursuant to this section shall not include the use of
publishers’ norms established by standardized tests.

(e) Nothing in this section shall be construed as in any way
limiting the authority of school district governing boards to develop
and adopt additional evaluation and assessment guidelines or
criteria.
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44663. Evaluation and assessment made pursuant to this article
shall be reduced to writing and a copy thereof shall be transmitted
to the certificated employee not later than 60 days before the end of
each school year in which the evaluation takes place. The certificated
employee shall have the right to initiate a written reaction or
responsc to lhe evaluation. Such response shall become a permanent
attachment to the employce’s personnel file. Before the end of the
school ycar, a meceting shall be held between the certificated
personnel and the evaluator to discuss the evaluation.
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44664. Evaluation and assessment of the performance of each
certificated employee shall be made on a continuing basis, at least
once each school year for probationary personnel, and at least every
other year for personnel with permanent status. The evaluation shall
include recommendations, if necessary, as to areas of improvement
in the performance of the employee. In the event an employee is not
performing his duties in a satisfactory manner according to the
standards prescribed by the governing board, the employing
authority shall notify the employee in writing of such fact and

escribe such unsatisfactory performance. The employing authority

hall thereafter confer with the employee making specific
recommendations as to areas of improvement in the employee’s
performance and endeavor to assist him in such performance.

Hourly and temporary hourly certificated employees, other than
those employed in adult education classes who are excluded by the
provisions of Section 44660, and substitute teachers may be excluded
from the provisions of this section at the discretion of the governing

board.

149




Exhibit K

EDUCATION CODE § 44665

150




3408 STATUTES OF CALIFORNIA [ Ch. 1010

44665. For purposes of this article, “employing authority’ means
the superintendent of the school district in which the employee is
employed, or his designee, or in the case of a district which has no
superintendent, a school principal or other person designated by the
governing board. |
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CHAPTER 361

An act to amend Scetions 13403, 13404, 13404.5, 13405, 13406,
: 13407, 13408, 13409, 13410, 134132, and 13439 of, to edd
Sections 13413, and 13414 lo, to add Article 5.5 (commenc-
ing with Seclion 13485) to Chapler 2 of Dintsion 10 of, and
to vepenl Sceelions 1313, 13414, 13015, 13446, 13417, 13418,
13419, 13130, 13421, 13422, [3433, 13424, 13435, 13426,
13497, 13498, 13429, 13430, 13431, 13432, 13433, 13434,
13435, 13436, 13437, 13438, and 13440 of, the Educaiion
Code, relating to certificated cmployecs.

[Approved by Gavernor July 20, 1971, Filed witl
Secretary of State July 20, 1971.]

The people of the Slate of Californie do enact as follows:

Secrion 1. Section 13403 of the Eduecation Code is
amendad to read:

13403. No permanent employee shall be dismissed except
for one or more of the following causes:

{a} Immoral or unprofessional eonduct.

(b) Commission, aiding, or advocating the commission of
acts of criminal syndiealism, as probibited by Chapter 188,
Statutes of 1919, or in any amendment thereof.

{c) Dishonesty, '

(d) Incompetency.

(e) Tvident unfitness for serviee,

(f) Physical or mental condition unfitting him to instruet
or associate with children,

(g) Persistent violation of or refusal to obey the sehool laws
of the state or reasonable regulations preseribed for the gov-

"ernment of the public schools by the State Board of Education
or by the governing board of the school distriet employing him,

(h) Conviction of a felony or of any crime involving moral
turpitude.

(i) Violation of Section 2031 of this code or conduet
specified in Section 1028 of the Government Code, added by
Chapter 1418 of the Statutes of 1947..

(1) Violation of any provision in Sections 12952 to 12958,
inclusive, of this code.

{k) Knowing membership by the employee in the Commu-

nist Party.

Seo. 2. Section 13404 of the Education Code is amended
to read:

13404. Upon the filing of written charges, duly signed and
verified by the person filing them, with the governing board of
the school district, or upon a written statement of charges
formulated by the governing hoavd, charging that there exists
eause for the dismissal of a permanent employee of Lhe distriet,
the governing Loard mny, npan majority vole, except ns pro-
vided in this arlicle if i deems The aclion neeessiry, give No-

ti‘ the permanent employee of its intention Lo dismiss him
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at the expiration of 30 days from the date of service of the no-
t:c::_, }mlcss the employce demands a hearing as provided in thig
article.

Any written statement of charges of unprofessional conduct
or incompetency shall speeify instances of behavior and the
acts or omissions eonstituding the charge se thnt the feacher
will be able to-prepare his defense. It shall, where applicnble
state the statufes and rales which the lencher iy aHeged 1o have
violated, but it shall also set forth the facts relevant to each
oceasion of alleged unprofessional conduct or incompetency,
tosf'?a 3. Section 134045 of the Education Code is amended

rad 2

13404'.5. No report on the fitness of a teacher in & dismissal
proc_:eed}ng shall be received from a statewide professional or-
ganization by a governing board unless the teacher shali have
been given, prior to the preparation of the report in its final
form, the opportunity to submit in writing his or her comments
on the report and unless a copy of the report in final form is
given to the teacher investigated at least 10 days prior to its
submission to the board.

Such a report shall not be distributed other than to the gov-
;z_rnlng l]:»oar'dl and t,hcse]persons participating in its prepara-
10n, unless the teacher does not ing i
e o e demand a hearing as provided
tnSEr?.I 4. Scetion 13405 of the Education Code is amended

rend :

13405, The notire shall not be given batween May 15th and
Seplember 15th in nny year. Tt shall be in wriling and be
served upon the employee personally or by United States reg-
isteredd mail addressed 1o him at his last known address. A
copy of the charges filed, together with a copy of the Provi-
sions of this article, shall he attached to the notice.

. n‘:‘h:(:c.1 5. Secetion 11406 of the Tducation Code is amended
oread: :

13406. If the employee does not demand a hearing by filing
a written request for hearing with the governing board, he
may be dismlsse_d at the expiration of the 30-day. period. ,

SEC. 6. Section 13407 of the Education Code is amended
to read:

13407. The governing board of any school district shall not
act upon any charges of unprofessional conduet or incom-
petency unless during the preceding term or half school year
prior to the date of the filing of the charge, and at least 90
days prior to the date of the filing, the board or its authorized
representative has given the employee against whom the charge
is filed, written notice of the unprofessional conduet or ineom.
petency, specifying the nature thercof with such specifie in-
stanees of behavior and with sneh partleularity as to furnish
Lhe employee an apportunity (o eorreet his Faulls and overcome
the gromds Tor sueh chavge, The writien noties shall meludp
the evadluation minde pursaant to Arlicle 5.5 {eommeneing wil_l{

Seckion 1H85) of this elapler, “Unprofessional cmduc‘d
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‘'incompetency’’ as used in this section means, and refers anly
to, the unprofessional eonduct and inecompetency particularly
apecified as n enuse for dishrissal in Section 13403 and does not
include any other eanse for dismisanl specified in Lot seclion.

Seo. 7. Section 13408 of the Bduention Code is amended
to rondd :

13408.  Upon the filing of written charges, duly signed and
verified by the person filing them with the governing board of
a school district, or upon a written statement of charges form-

. ulated by the governing board, charging a permanent employee
of the distriet with immoral conduet, conviction of a felony or
of any crime involving moral turpitude, with incompetency
due to mental disability, with willful refusal to perforn rego-

" lar assignments without reasonable caunse, as prescribed by
reasonable rules and regulations of the employing school dis-
triet, with violation of Seetion 9031, with mowing member:
ship by the employee in the Communist Party or with viola-
tion of any provision in Sections 12952 to 12958, inelusive, the
governing board may, if it deems such action necessary, imme-
diately suspend the employee from his duties and give notice
to him of his suspension, and that 30 days after service of the
notice, he will be dismissed, unless he demands a hearing.

f the permanent employee s suspended upon charges of
knowing membership by the employee in the Communist Party
or for any violation of Seclion 1031, 12952, 12953, 124354,
12057, or 12958, lie may within 10 days after service upon
him of notice of snch suspension file with the governing honrd
a verified denial, in writing, of the charges. In such cvend the
permanent employee who dejuands n hearing within the 30.
day period shall continne o be puid his regular salary during
the period of suspension and until the enilry of the decision of
the Commission on Professional Competenee, if and during
such time as he furnishes to the sehao! distriet a suitable bond,
or other security acceptable to the governing board, as a guar-
antee that the employee will repay to the school district the
amount of salary so paid to him during the period of suspen-
sion in case the decision of the Commission on Professional
Competence is that he shall be dismissed. If it is determined
that the employee may not be dismissed, the school district shall

_reimburse the employee for the cost of the bond.

Sec. 8. Bection 13409 of the Education Code is amended
to read: '

134039. Whenever any certificated employee of & sehool dis-
trict is charged with the commission of any sex offense as de-
fined in Section 12912 by complaint, information or indiet-
ment filed in @ eourt of competent jurisdietion, the governing
board of the school district shall immediately place the em-
ployee upon compillsory leave of absence for a period of time
extending for not more than 10 days after the date of the
entry of the judgment in the proceedings. The governing board
of the school district mny extend the compulsory leave of
&bsenee of the employee beyond such period by giving notice

o FF e ke vt e, 1L,
a.
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to the employee within 10 days after the entry of J&ld%'u:ﬁlgte;:
the proeecdings that the employee will lw.‘dmm.msc tl  £le e
piration of 30 days From the date pf service nf' the no ul:‘(_:, in-
less the employee demands o hearing as provided in this
e hsence
ny employee placed upon eompulsory leave of a

pujr\slxmt t(r: l.iYiH seetion shall continue to be paid hlfs rgg;llllzz
salary during the period of his cmppulsory leawil o 1 % Do
if and during such time as he furnishes to the schoo stk
a suitable bond, or other security acceptable to the govio th%
board, as a guarantee that the employeg will _repday_ the
school district the amount of salary so pal_d to him urm%0 e
period of the compulsory leave of absence in case the ertnp nyto
is convicted of such charges, or fails or refuses to ret ut‘l ¢
service following an acquittal of the offense or dlsmmf;: o
the charges. If the employee is _acqmtted of the ogensg,t i
charges against him are dismissed, the school 1dstrm(m e
reimburse the employee ﬁorltclll‘zt c_ostt. of the bond up
return to service in the school district. ]

elt' the employee does not elect to furnish bond_, or tth;E
security accepteble to the governing board of the Tlftn:h;rges
if the employee is acquitted of the o_ffeqse, or1 e harges
against him are dismissed, the school district shall Ipayom e
employee his full compensation for the period of.tlc} ' scll;’ool
sory leave of nbsenee upon his return to serviee in the

SIrint. . . .
d'\t\‘;lnfnn\'rr any eeriifiealed emplnyen of n-su)mol <1.1.<;tr:ctd:f
charged wilh 1he enmmission of any nareoties nﬂ_‘m_lf:n HHI o't
finedd in Seelion 12912.5, or n violation of .ﬂ:uhdw:s.lr:_l'lm o
Seciion 261 of 1he Penad Code, Sections 11540 to 11532, “l;
clusive, 11540, or 11910 to 11915, inch}swtz, ingofar asfSlﬁ:m
seetions relate Lo subdivision {e) of ?:m:tmn ]_19[]], o PR
Health and Safety Code, by complaint, information, or m 51131 .
ment filed in a court of competent Jurlsd}ctmn, the govtnlzrmmg-
board of the school district may immediately place { edtla1 n-
ployee upon eempulsory leave in aceordance with the proce

B n‘ » Y e

mStI!;E ‘;Je.chgection 13410 of the Education Code is amended
toi-ggtliﬂ The notice of suspension and intention to dlsmls;):
shall be in" writing and be served upon the employeed ptersghe
ally or by United States registered mail addres?‘e hoar he
employee at his last known address. A‘c_opy of t.hfe ¢ t'g]e
filed, together with a copy of the provisions of this artua &
shall be attached to the notice. If th? employee dng_n(}_ssed
mand a hearing within g:;: gﬂ-dayftpermd;ihz Tg};hllen;:il;l;

» expiration of ays after servic ] .
upé):;c.thfﬂ.c pScction 13412 of the Education Code is amended
0 i‘;igz When any employce who has been served ‘;Ithm?(;:
tice of the gaverning hoard’s intention to dismiss Iim '-:unm (a.)
2 hearing, Lhe governing boared shall have the option cither
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to rescind its action, or (b) schedule a hearing on the matter.

Sec. 11.  Section 13413 of the Edueation Code is repealed.

S&m. 12, Section 13413 is added to the Edueation Code, to
read:

13413. In the event a hearing is requested by the e ployee,
the hearing shall be commeneed within 60 days from the dale
of the eniplayee’s demund for a hearing, The hearing shall be
condueted and a decision made in nccordanee with Chapter 5
(commeneing with Section 11500) of Part 1 of Division 3 of
Title 2 of the Government Code, and the Commission on Pro-
fessional Competence shall have z2ll the power granted to an
agency therein,

No- witness shall be permitted to testify at the hearing ex-
cept upon oath or affirmation. No testimony shall be given or
evidence introduced relating to matters which occurred more
"than four years prior to the date of the filing of the notice.

- Bvidence of records regularly kept by the governing board
concerning the employee may be introduced, but ne decision
relating to the dismissal or suspension of any employee shall
be made based on charges or evidence of any nature relating
to matters occurring more than four years prior to the filing
of the notice. :

In those causes specified in subdivisions (b), (f), (h), (1),
(3}, and (k) of Section 13403, the hearing shall be conducted
by a hearing officer whose decision shall be binding on the
board. In the event the employee is charged with any of the
causes specified in snbdivisions (a), (e), (d), (e), and {g) of
Section 13403, the hearing shall be conducted by a Commission
ot Professional Competence. Ove member of the panel shall he
selected by the employee, one member shall be seleeted by the
governing board, and one member shall he n hearing officer of
lhc'SI.nte Office of Administrative Procedure who shall be
ehairman and a voting member of the competlency panel and
shall be responsible for assuring that the legal rights of the
employee are protected at the hearing. If either the governing
b_oard_ or the emplayee for any reason fails to select a commis.
sion member at least seven days prior to the date of the hear-
ing, such failure shall constitute a waiver of the right to selec-
tion, e_md thq county board of education or its specific designee
shall immediately make the selection. When the county board
of education is also the governing board of the school distriet,

. the selection shall be made by the Superintendent of Public
Instruetion, who shall be reimbursed by the schodl district for
all costs incident to the selection.

The member selected by the governing board and the mem-
ber selected by the employee shall have at least five years’
expericner in the specifie aducnlional Funelion of the accused
ns set for(l in Scetion 130565,

In those instanecs where the employee has been charged with
any of the causes specified in subdivisions (a), (e}, (d), (e),
and (g) of Section 13403, the decision shall be made, by a

maw vote, by the Commission on Professional Competence
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which shall prepare a written decision containing findings of
fact, determinations of issues and a disposition either:

(a) That the employee should be dismissed.

(1) That the employee should not be dismissed,

In those instanees where the employee has been charpged
wilth any of the vanses speeified in subdivisions (a), (e), (d),
(&), and () of Seelion 13403, the decision of the Commission
on IProfessional Compelenee shall be deemed to be the final
deeision of the governing board.

The board may adopt [rom time to time such rules and pro-
cedures not inconsistent with provisions of this section, as may
be necessary to effectuate this section. :

The governing board and the employee shall have the right
to be represented by counsel.

If the governing board orders the dismissal of the employee,
the governing board and the employee shall share equally
the expenses of the hearing, including the cost -of the hearing
officer. The employee and the governing board shall pay their
own attorney fees. )

If the governing board orders that the employee not be dis-
missed, the governing board shall pay all expenses of the hear-
ing, including the cost of the hearing officer, and reasonable
attorney fees ineurred by the employee. °

Sec. 13, Section 13414 of the Education Code is repealed.

Sec. 13.5. Section 13414 is added to the Education Code,
10 read:

13414, The decision of the Commission on Professional
Compelence may, on pelition of either the governing board or
the employee, he reviewed by a enurl of eompetent jurisdietion
in the same momner as o deeision made by a hearing officer
under Chapler 5 (commencing with Seetion 11500) of Part 1
of ivision 3 aof Tithe 2 of the Government. Code, The conrt, on
review, shall exervise ils independeatl judgment. on the evi-
dence. The proceeding shall be set for Liearing at the earliest
possible date and shall take precedence over all other cases,
exeept older matiers of the same character and matters to
which special precedence is given by law,

‘Spc. 14. Section 13415 of the Education Code is repealed.

Sec. 15. Section 13416 of the Eduecation Code is repealed.

. 8SEec. 16. Section 13417 of the Bducation Code is repealed.

. 8ec. 17, Section 13418 of the Bdueation Code is repealed,
Sec. 18. Section 13419 of the Bduecation Code is repealed.
Szc. 19. Section 13420 of the Education Code is repealed.
Sec. 20. Section 13421 of the Eduecation Code is repealed.
Sme. 21, Section 13422 of the Education Code is repealed.
Seo. 22. Seclion 13423 of the Edueation Code is repealed.
Sec. 23, Seelion 13424 of the Bdueation Code is repenled.
Sec. 24, Seelion IS of the Wdueation Cude is repenled.
8e0. 25, Section 13426 of the Bdueation Code is repealed.
See. 26.  Scelion 13427 of the TBdnention Code is repenled.
See. 27. Section 13428 of the Bdueation Cerle is repealed.
Sec. 28. Scction 13429 of the Edueation Code is 'led.
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Se0. 29. Section 13430 of the Education Code is repealed.
Se0. 30. Section 13431 of the Education Code is repealed.
Bec. 31, Section 13432 of the Education Code is repealed.
Sec. 32. Section 13433 of the Education Code is repealed.

Sec. 33. Section 13434 of the Education Code is repealed,

SEc. 34. Section 13435 of the Education Code is repeaicd.

Sec. 35. Soction 13436 of the Education, Code is repraled.

Sec. 36, Seetion 13437 of the Bduention Code is repenloed,

Sec. 37, Beelion T3R8 of the Tdueation Code s repesled.

SEc. 38, Section 13439 of the Education Code js amended
to read: .

13439, If the employee has been suspended pending the
hearing, he shall be reinstated within five days after the pov-
erning board’s decision in his favor, and shall be paid full
salary by the governing board for the period of his suspension.

Sec. 39. Section 13440 of the Education Code is repealed.

SE0. 40. Article 5.5 (commeneing with Section 13485) is
addéad to Chapter 2 of Division 10 of the Education Code, to
read :

Article 5.5. Evaluation and Assessment of
~ Performance of Certificated Employees

13485. It is the intent of the Legislature to establish a
uniform system of evalnation and assessment of the perform-
ance of certificated personnel within each schoo! district of
the state. The system shall involve the development and adop-
tion by each school district of objective evaluation and assess-
ment guidelines, -

13486. In the development and adoption of these gnide-
lines and procedures, the governing board shall avail jtself of
the advice of the certifieated instruetional personnel in tho
district’s organization of certifiented personnel,

13487, The governing board of ench school distriet shall
develop and adopt specific evaluation and assessment guide-
lines which shall include but shall not necessarily be limited
1n content to the following elements:

(a) The establishment of standards of expected student
progress in each area of study and of techniques for the assess-
ment of that progress. .

- (b) Assessment of certificated personnel competence as it
relates to the established standards, '

(e} Assessment of other duties normally required to be per-
formed by certificated employees as an adjunct to their Tegu-
lar assignments. : :

(d} The establishment of Drocedures and techniques for as-
certaining that the certificated employee is maintaining proper
control and is preserving a suitable learning environment.

13488. Evaluation and assessment made pursuant to thisg
article shall be reduced to writing and a copy thereof shall be
transmitted to the certifiented cployee not later than 60
days before the end of ench sehool year in which the evalua-
. tion takes place. The certifieated cployee shall have the right

T ROy M1 0o P AR KN

' Ton 721
CL. 362) 1971 REGULAR SESS

to initiate a written reaction or response to the evttl;lliatlgéle.
Such responsc shall beecome a permanent attachn]_l'en] gar o
employee’s personnel file. Before the engl of the schoo yl a;ni
meeting shall be held beltween ]thi'cﬁrtlﬁcated persohne

valuator to disenss the evaluation. .
th(]!-';i;f;‘!'ll.ult]r':‘.\'n}u;:ﬁ(nl and pssessment of the per_fon.nnngiq&f
each eerlificated cmployee shall be made on a cnntmlmngI ;;n.d’
at least onee eacl sehoal year Tor probationary er!nrmllr'-',"uﬂ
at leasl every ofher yewr for personnel wll..ll ]’!t‘l:m:uu-.n'i. atnl. as-
The evaluwation shall inelude recommendations, i ]nnmssml'gl,ree
to areas of improvement in the performance of i w:I 3;1_12 il a
In the evenl an employee is not performing his do .l.r'l.) 3 by
satisfactory manner according to the stnnd_ardslp;‘lescr;'fe o
the governing hoard, the employing authority sha ;:o anatis—
employee in writing of such fac_t. and desgnbe Sllllcth;' e-after
factory performance. The empl.oymg authority sha ther o ter
confer with the employee making specific }'eeomme-n atio n
to areas of improvement in ]the e:fnployeees performance

or to assist him in such performance. .

engfa%‘. ‘)i.ll‘lt.0 Sescigcns 1to 39 ofpthis act shall hecome ope{{ttl:rﬁ
on the Glst day after the final adjournment of the 1972 Reg
lar Session of the Legislature.

Sec. 42. Article 5 (commencing with Section 13401) and

Article 5.5 {commencing with Section 13485) of Chapter 2;:5
Division 10 of the Education Code shall not apply t_(l)l li‘l
tificated employees in commumity ecolleges if Senate Bi uJ;’::
696 or Assembly Rill No, 3032 is enacted at the 1971 Reg
Session of the Legislature.

CILAPTER 362

! dd Article

An act to add Sections 989.2 and 989.3 {a, ond to a. ¢

3.8 (commencing will Scelion 989.4) lo Cha-ptci_ 6 ?f £:_

vision 4 of, the Blililary and Velerans Code, rclam'ly Od o
erans’ lpans and making an appraprmhau_th\_erefpr, {m
claring the urgency thereof, {o teke effect imntediately.

ith.
4 by Governor July 20, 1971, Filed w
[Appmvseecretary of State July 20, 1371.]

The people of the State of California do enact as follows:

Secrion 1. Section 989:2 is added to the Military and Vet-
de, to read: ; . .

era;}ré;g‘o In addition to any amounts appropriated by Section
989.1, there is hereby appropriated, from any surplus _mo:;%
in the Farm and Home Building Fund of 1943, not req_mrf o
meet any immediate demand which has accmed_ ﬂgmns'"i[m
fund, without regard to fiseal years, the sum’ of one m:mary
dollars ($1,000,000), or so much thr:_renf a5 may be neees
to earry out the provisions of this article.
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Larry S. Phelps, Superintendent
Denair Unified School District
P.O. Box 368

Denair, CA 95216

Telephone: (209) 632-7514
Fax: (209) 632-9194

. Paul C, Minney, Esq.

GIRARD & VINSON .

1676 N. California Blvd., Ste. 450
Walnut Creek, CA 94596
Telephone: (925) 746-7660
Facsimile: (925) 935-7995

Attorney for Mandated Cost Systems, Inc. and
Authorized Representative of Claimant
Denair Unified School District

BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA
Test Claim Of: ) CSMNO.
: )
DENIAR UNIFIED SCHOOL )
DISTRICT )  DECLARATION OF SUPERINTENDENT LARRY
) S. PHELPS, DENIAR UNIFIED SCHOOL
)  DISTRICT IN SUPPORT OF TEST CLAIM CSM
%
) THESTULLACT

1, Larry S. Phelps, Superintendent, Deniar Unified School District, make the following
declaration and statement: A

1. In my capacify as Superintendent, I have knowledge of Deniar Unified School
District’s teacher evaluation and assessment procedures and requirements. I am familiar with the

provisions and requirements of Chapter 4, Statutes of 1999 (AB 1) (**Chapter 4/99”), Chapter 392,

Statutes of 1995 (“Chapter 392/95™), Chapter 393, Statutes of 1986 (“Chapter 393/86"), Chapter
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498, Statutes of 1983 (“Chapter 498/83"),Chapter 1216, Stﬁtutes of 1975 (“Chapter 1216/75”) and
Education Code section 44660 (formerly Education Code section 13485), Education Code 44661
(formerly Education Code section 13486), Education Code section 44662 (formerly Education Code
section 13487), Education Code sebtion 44663 (formerly Education Code section 13488), Education
Code section 44664 (formerly Education Code section 13489), and Education Code section 44665
(formerly Education Code section 13490), which together (1) require the county superintendent of
schools to esta_blish an conduct a uniform system of evaluation and assessment of the performance
of all certificated personnel within the schools maintained by the county superintendent; (2) require
school districts to assess and evaluate certificated noninstructional personnel, and (3) evaluate and
assess certificated instructional personnel under new and revised criteria {(e.g. pupil progress toward

State adopted academic content standards) which require Deniar Unified School District to:

1. Establish standards of expected pupil achievement at each grade level in each area
of study.
2. Establish and define job responsibilities for certificated noninstructional personnel,

including, but not limited to, supervisory and administrative personnel,

3. Evaluate and assess the performance of noninstructional certificated personnel as it
reasonably relates to the fulfillment of the established job responsibilities.

4, Prepare and draft a written evaluation of the noninstructional certificated employee.
The evaluation shall include recommendations, if necessary, as to areas of
improvement.

5. Receive and review from a certificated noninstructional employee written responses
regarding his/her evaluation.

6. Prepare and hold a meeting between the certificated noninstructional employee and
the evaluator to discuss the evaluation and assessment.

7. Evaluate and assess certificated instructional employee performance as it reasonably
relates to:

(a) The instructional techniques and strategies used by the certificated employee;

(b)  The certificated employees adherence to curricular objectives; and
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() 'I'hé progress of pupils towards the state adopted academic content standards,
if applicable, as measured by state adopted criterion referenced assessments.
(This last section is effective on June 24, 1999).

8. Conduct additional annual assessments and evaluations of permanent certificated
instructionai and noninstructional employees who have received an unsatisfactory
evaluation. The school district must conduct the annual assessment and evaluation
of a permanent certificated employee until the employee achieves a positive
evaluation or is separated from the school district. This mandated reimbursable
activity is limited to those annual assessments and evaluations which ocecur in years
in which the employee would not have been required to be evaluated as per section

-44664 (i.e., permanent certificated employees shall be evaluated every other year).
When conducting these additional evaluations the full cost of the evaluation is
reimbursable (e.g., evaluation under all criterion, preparing written evaluation,
review of comments, and holding a hearing with the teacher).

9. Receive and review, for purposes of a certificated employee’s assessment and
evaluation, if applicable, the results of an employee’s participation in the Peer
Assistance and Review Program for Teachers established by Article 4.5
(commencing with section 44500).

I am informed -and believe that prior to the test claim legislation, there was no responsibility

for Deniar Unified School District to engage in the activities set forth above.

It is estimated that Deniar Unified School District will/has incurred significantly more than
$200.00 to implement these new duties mandated by the State for which Deniar Unified School
District has not been reimbursed by any federal, state, or local agency, and for which it cannot
otherwise obtain reimbursement. -

I ./
11
I
Fr
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The foregoing facts are known to me personally and if so required, I could testify to the
0 " statements made herein. I hereby declare under penalty of perjury under the laws of the State of
California that the foregoing is true and correct except where stated upon informati.on and belief and

‘where so stated I declare that I believe them to be true.

Executed this / # 7 day of Jumwr— 1999, in Den_air, California.

L £ L

Larry S. Phelps, Superintendent
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COMPARISON OF STULL ACT EVALUATION

CRITERION CHART
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COMPARISON OF STULL ACT EVALUATI_ON CRITERION

Requirements as of December 30, 1974

Evaluation Criterion 1999

The governing board of each school district
shall evaluate and assess certificated
employee performance as its relates to:

(a) The progress of pupils toward the
established standards of the district by
area of study.

(b) The assessment of other duties normally
required to be performed by certificated
employees as an adjunct to their regular
assignments.

(¢) Maintaining proper control and is
preserving a suitable learning
environment.

The governing board of each school district
evaluate and assess certificated employee
performance as it reasonably relates to:

(1) The progress of pupils toward the
established standards and, if applicable,
the state adopted academic content
standards as measured by state adopted
criterion referenced assessments;

(2) The instructional technjques and
strategies used by the employee;

(3) The employee’s adherence to curricular
objectives; and

(4) The establishment and maintenance of a
suitable learning environment, within the
scope of the employee’s responsibilities.
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EXHIBIT B

i : _ERAY. AVIS, GOVERNDR
015 L STREET O SACRAMENTO OA X 9551:

March2, 2001

Dear Me ngashl

your Ietter-of January 23 2001 the Department of Fmancev(Flnance)'has -

establlshment of “standarde of expected student achlevement at each grade Ie“ ‘
of study . . ‘ .

_ The Claimant alleges relmbursable costs assoclated W|th this chaptere requnrements that the
goverriing board of each school district (a) establlsh and define job fésponsibilitiés for those
' " certificated non-mstructlonal personnel whose respenmbtl:tnes cotild not bé appropriately
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—oradno, I
PRS-t

Ms. Paula Higashi |
Mafch 2, 2001
Page 2

The Claimant alleges relmbursable costs assocrated with thls chapter's requwement that
evaluanons and: assessments made of certlf cated honk lnstructlonal staff be furnlshed to thése

staff i in wrltlng, and that they mclude if appropnate recommendations as'to areas of
lmprovement

Flnanse notes that,Chapter 361!71 conta:ned these requrrements for certifi cated_ﬁstaff‘ . Slnce _

did not result i in additional reqmrements and th fore are not relrnbursab{e

Pursuant to Chapter 393!86 receive and rewew wrltten responses from certifi cated
non-instrictional employeés regarding their- evaluaﬂons

SBCtlDI’I 44663 (b) of Chapter 393/86 stlpulates that a certlﬁcated non- mstructnonal employee
: _ . tt g e

PR
thls rlght applled to. aII certlf cated staff both ingtruc |onal and non-
in Chapter 1216/7 5 are clarlfylng in nature, did not reislilt in additional reqmrsments and-
therefore afe not reimbursable.
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Ms. Paula Higashi
Maich'2, 2001
Page 3

Pursuant to Chapter 393/86 prepare and hold meefings between c'er‘t__lf' cated

personnel, to meet W|th those |ndIV|duals for tHe purpoee of dlscuss:ng both their evaluatlon and
their assessment.

Finahce notes that Chapter_36‘l!7 0 | ireme ts‘for cerl_lﬁca{ d staff, Si

attainment of state academ|c standarde as méasured b by state- adopted assessmen_s

Finance acknowledges that school dlstncts may have mcurred reimbursable costs associated
with this chapter's regquirement that they evaluate and assess the performance of certificated
mstructlonal employees as it relates fo the. progre: e‘ of tnelr students toward the attainmerit of

evailiation or is separatad from the s

As implemented, Section 13489 of the Stull Act (Chapter 361/71) required school districts to
evalliate the performance of permanent certifi cat ff at least ence every W0 3 years,
Claimant alleges relmbursable costs assoc:ated with this chapter's reqwrement that- ‘permanent
certificated staff who have recelved an unsatisfactory evaluation be evaluated at least once
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. To, the extenlt. that ceunty off’ ces of educatlon'd'd not imj |ement the _prowsnane of the Stull Act

: dlstncts in resp_

"-._ Ms. Paula Higashi

March 2, 2001
Page 4

every year, until such time as they either raceive a satlsfactory evaluation, or are separated
from the schooal dlstnct .

contalns no. language requmng echool dlstrlcts to partlmpate in the Program Consequently, as
parhmpahan in'the Progrem is voluntary, Fmance doés not: bel}eve that school districts are
el|g|ble for reimburgement of costs associated with Program participatiof.

Chapter 361.’? 1, whlch lmplemented the StullAét, only extended fheAct's reqmrements to
schod| districts. The Clalmant alleges’ relmbursable costs assoclated with Chapter 1216/75
which extended the Stili Ac:t s requrrements to county offices of education that conduct or
maintain individual schodisites.

The Claimant further allegee costs agsociated with the lmplementatlon by county offices of
education: of the reqwrements of Chaptet 498/83, Chapter 393/86, Chapter 392/95 and
Chapter 4/99.

assomated with- C, apter 4/99; Flnance eg _ln otes that this Ieglslatlon ol _ns'no language
requiring 1 that logal education agencies partlmpate if the program it created Conseduently, we
do not belleve that ariy costs incuired as a result of participating in the program are
reimbursable.
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- MS. Paula ngashl
4 Ma,_ h 2, 2001
Page 5

As. reqmred by the Commission’s regulathns we are includlng a "Proof of Serwce mc_i»matmg

for tha Department of Finance, at (916) 445' 8913,

Smcerely,

Kathryn Radtkey Galther
Program Budget Manager

Attachment -
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~ Attachment A 3 _ ' . .

DECLARATION OF
DEPARTMENT OF FINANCE
CLAIM NO. 98-TC-25, THE STULL ACT

2. We concur that the sections relevant to this claim are accurately quoted inthe test claim
submitted by clalments and therefore we do not restate them in this declaration.

I certlfy under penalty of perjury that the facts set forth in the forego:ng are true and correct of
my own knowledge except as to the matters thérein stated as information of belief and, as to’
those matters [ believa them te be true.

Jhan o 2 2007 | Dbend Teley ®

at Sacramento, CA Michael Wilkening
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PROOF OF SERVICE

Test Claim Name: - The Stull Act
Test Claim Number: 98-TC-25

pre
follows:

A-16

. Ms, Paula Higashi, Executive Director
Commlssmn on State Mandates
13001 Street Sutte 950

Sacramento, CA -95814

B,.,:'2 ~

Leglslatlve Analyst s Offlce
Attention Marlanne [e} Ma!ley
925 L Street, Sunte 1000
Sacramento, CA 95814

Sixten & Associates

Attention: Keith Petersen

© 5252 Balboa Avenue, Suite 807
San Diego, CA 92117

Mandated Cost Systems Inc.
Attentlon Steve Smith
2275 Watt Avenue Suite C
Sacramento CA 95825

Glrard & Vrnson ,

Attentlon Paul aney

1676 N, Callforma Bivd., Suite 450
Walnut Creek CA 95496

nofmal-pickup location at 915 L Street 7

Floor: for Interagency Mail Ser\nce addressed as

B8
State Controller's Office
Dwnsmn of Accountlng & Reporting

_ Aftéption: Jim Spano

3301 C. Street Room 518
Sacramento CA 95816

Vavrmek Tringé. Day & Co LLP

Atten n: Andy Nichgls

12150 Triutary Point Drive, Stiite, 150
Goid River, CA 95670

E-8

Department of Educatlon
SchooI Business Services
Attent;on Gerry Shelton
560 J Street Swte 150
Secramento CA- 95814

San Diego Crty Schoo!s
Attentlon Gamy Raybum

4100 Normal Street ‘Room 3251
San Dlego CA 92103 2682

Den: nr L_Jnlf ied Sehool District-
Attentron Larry Phelps

PO Box 368 .

Denair, CA 95316
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B-8§

State Controllers Oﬁ" ice

~Dw15|on of Accountlng & Reporting
Attentlon Palge Vorhies

3301 C Street Room 500
Sacramento CA 95816

I declare under p nalty of perjury undert 5 T of the State of Cahfornla that the

‘true and correct, ‘and that this déclaration was ekeélited on March 2, 2001 at’ Secramentq,

Jenmfer Nelson
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Paul C. MINNEY

James E. YOUNG
MiIcHAEL §. MIDDLETON
D ol SeecTOR

Lisa A. Corr

AMANDA |. McKECHNIE
Davip E. ScaisnEn
PHILLIP MURRAY

jessica ] HAWTHORNE

EXHIBIT C

Law QFFICES OF SPECTOR, MIDDLETON. YOUNG & MINNEY, LLP

May 31, 2002

RECEIVED

MAY 3 172002
Ms. Paula Higashi, Executive Director COMMISSION ON
Commission on State Mandates STATE MA'NDATES

980 Ninth Street, Suite 300
Sacramento, California 95814

Re:  Rebuttal to Department of Finance’s Opposition
The Stull Act, CSM 98-TC-25
Denair Unified School District, Claimant
Education Code Sections 44660-44665
Statutes of 1999, Chapter 4 et al.

Dear Ms. Higashi:

This letter addresses issues raised by the Department of Finance (“Finance”) in
its opposition and recommendation on The Stull Act test claim. Finance contends that
the majority of activities claimed in this test claim do not impose reimbursable state-
mandated activities upon school districts and county offices of education because prior

‘law required districts to engage in the claimed activities. The claimant addresses each

of Finance’s arguments below.

Develop Standards for Expected Student Achievement by Grade Level in Each Area of
Study '

Finance is correct in that prior law required school districts to establish
“standards of expected student progress in each area of study.” (Emphasis added.)
Current law requires school districts to establish “standards of expected student
achievement at each grade level in each area of study.” (Emphasis added.) Finance
contends that the change in law is a simple change of words that “would not require
additional work on the part of school districts.” The claimant disagrees.

7 Park CeENTER DRiVE SACRAMENTD, CA 95825 uw T916 646 1400 = F916 646 1300
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Ms. Paula Higashi -

. Re: Rebuttal to Department of Finance's Opposition -
May 31, 2002

Page 2 of 8

Prior law only required that the standards of expected student achievement be established
to show student progress. Under prior law, these standards may have tracked student progress
over time. For example, a school district may have established reading standards for pupils upon
graduating from the eighth grade. Under the test claim legislation, school districts no longer
have the ability to determine over what period standards of expected student achievement will be
established: The standards must be established by each grade level. The new standards outlined
in the test claim legislation ah%n more closely with the state’s new content standards as outlined
in the original test claim filing.

Develop Job Responsibilities for Certificated Noninstructional Personnel, and- Evaluate and
Assess the Competency of These Personnel as it Relates to the Fulfillment of the Job
Responsibilities )

Finance contends that since prior law required school districts to establish evaluation and
assessment guidelines for certificated staff, this would include both certificated instructional and
noninstructional staff. Therefore, Finance concludes that this activity is not reimbursable as it
was required under prior law. The claimant disagrees. '

In 1971, the Legislature added section 13487 to the Education Code.® As originally
added, section 13487 provided: ' -

“The governing board of each school district shall develop and adopt specific
gvaluation and assessment guidelines which shall include but shall not necessarily
be limited in content to the following elements:

“(2) The establishment of standards of expected student progress in
each area of study and of techniques for the assessment of that progress.

“(b)  Assessment of certificated personnel competence as it relates to the
established standards.

“(c)  Assessment of other duties normally required to be performed by
the certificated employees as an adjunct to their regular assignments,

“(d) The establishment of procedures and techniques for ascertaining
that the certificated employee is maintaining proper control and is
preserving a suitable learning environment.” (Emphasis added.)

In 1975, the Legislature repealed section 13487 and added new section 13487 to
provide:

! See comparison chart of pre-1975 Education Code section 13487 and the current version of section 13487 (now
codified as section 44662) attached as Exhibit A. This chart cutlines additional language and activities added by the
Tegislature after 1975 and the resulting activities schoo! districts must engage in to effectuate the mandate.

? gection 13487 was later amended and renumbered as section 44662 by the test claim legislation.
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Ms. Paula Higashi
Re: Rebuttal to Department of Finance's Opposition
May 31, 2002

. Page 3 of 8

“(a) The governing board of each school district shall establish standards of
expected student achievement at each grade level in each area of study.

“(b) The governing board of each school district shall evaluate and assess
certificated employee competency as it reasonably relates to (1) the progress of
students toward the established standards, (2) the performance of those
noninstructional duties and responsibilities, including supervisory and advisory
duties, as may be prescribed by the board, and (3) the establishment and
maintenance of a suitable learning environment within the scope of the
employee s respons:bzi:tle.s'

“(c)  The governing board of each school district shall establish and define job
responsibilities for those certificated noninstructional personnel, including, but
not limited to, supervisory and administrative personnel, whose responsibilities
cannot be evaluated appropriately under the provisions of subdivision (b), and
shall evaluate and assess the competency of such noninstructional certificated
employees as it reasonably relates to the fulfillment of those responsibilities.

“(d) The evaluation and assessment of certificated employee competence
pursuant to this section shall not include the use of publishers’ norms established

. by standardized tests. .
*(e) Nothing in this section shall be construed as in any way limiting the
authority of school district governing boards to develop and adopt addltmnal
evaluation and assessment guidelines or criteria.” (Emphasis added.)

The test claim legislation further amended and renumbered section 13487 to 44662,
which currently provides:

“(a) The governing board of each school district shall establish standards of
expected student achievement at each grade level in each area of study.

“(b) The governing board of each school district shall evaluate and assess
certificated employee performance as it reasonably relates to:

“(1)  The progress of pupils toward the standards established pursuant
to subdivision (a) and, if applicable, the state adopted academic content
standards as measured by state adopted criterion referenced assessments.

“(2)  The instructional techniques and strategies used by the employee.
“(3)  The employee's adherence to curricular objectives.

“(4) The establishment and maintenance of a suitable learning
environment, within the scope of the employee s responsibilities.

. . 3 The Legislative amendments made to section 13487 in 1975 were not operative until January 1, 1976.
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Ms. Paula Higashi

Re: Rebuttal to Department of Finance’s Opposition
May 31, 2002

Page 4 of 8

“(c)  The governing board of each school district shall establish and define job
responsibilities for certificated noninstrictional personnel, including, but not
limited to, supervisory and administrative personnel, whose responsibilities
cannot be evaluated appropriately under the provisions of subdivisien (b), and
shall evaluate and assess the performance of those noninstructionl certificated
employees as it reasonably relates to the fulfillment of those responsibilities. , . .
(Emphasis added.)

The Legislature clearly amended section 44662, formerly section 13487, to include
language pertaining to the evaluation and assessment of certificated noninstructional personnel.
Finance contends that these amendments simply clarify what was required under prior law.
Sutherland on Statutory Construction (“Sutherland”) provides guidelines when attempting to
divine legislative intent behind amendments that add obligations to existing statutes.

Sutherland provides the following concerning the nature of an amendatory act:

“[Alny change of the scope or effect of an existing statute, by addition, omission,
or substitution of provisions, which does not wholly terminate its existence,
whether by an act purporting to amend, repeal, revise, or supplement, or by an act
independent and original in form, is treated as amendatory. [Footnote omitted] _ .

Generally, such an act indicates a legislative intention that the meaning of the
statute has been changed-and raises the presumption that the legislature intended
to change the law. {Footnote omitted.]”™ (Emphasis added.)

Sutherland further provides:

“The courts have declared that the mere fact that the legislature enacts an
amendment indicates that it thereby intended to change the original act by
creating a new right or withdrawing an existing one. [Foofnote omitted.]
Therefore, any material change in the language of the original act is presumed to
indicate a change in legal rights. . . . [Footnote omitted.] The legislature is
presumed to know the prior construction of terms in the original act. . .
[Footnote omitted.] Thus, in inter?reting an amendatory act there is a
presumption of change in legal rights.”” (Emphasis added.)

The original Stull Act under Education Code section 13487 was intended for teachers.
As such, the Act provided for the evaluation and aséessment of certificated instructional
employees, or teachers, but no one else. If the Commission were to agres with Finance’s
contention that prior law included the activities associated with assessing and evaluating

4 Gutherland on Statutory Construction, Volume 1A, Section 22:1. Nature of an amendatory act, pages 239-241
(Sixth Edition, 2002 Revision.)

5 Id. at section 22:30. —Presumption of change, pages 357-366.
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certificated instructional employees as well as certificated . noninstrucitonal employees, then it
would be asserting that the Legislature performed a useless act. Why would the Legislature, on
two separate occasions, amend a section to include specific activities related to certificated
noninstructional employees if those activities were included in prior law? The Legislature would
not. Indeed, statutes are to be construed fo avoid such an interpretation.

As for Finance’s contention that the amendments made by the test claim legislation were
clarifying in nature, the rules of statutory construction preclude the Commission from making
this finding. Several facts refute Finance's position. First, the very nature of an amendatory act
is centered on a change in legal rights. There is a difference between simply clarifying one’s
legal rights and changing one’s legal rights through an amendatory act. The test claim legislation
amended legal rights by expanding the language associated with those certificated
noninstructional employees that must be evaluated and assessed. Second, the amendments to
section 13487 came five years after its initial enactment. It seems that if the Legislature intended
to clarify the operation of section 13487, it would have done so closer in time to the original
enactment date.

- Basa{‘ on the foregoing, the claimant asserts that the test claim legislation imposed
additional activities upon school districts related to the assessment and evaluation of certificated
noninstructional employees not required under prior law. Therefore, the test claim has imposed
reimbursable state-mandated activities upon school districts.®

Prepare a Written Evaluation of the Performance of Each Certificated Noninstructional
Employee Which, if Appropriate, Shall Include Recommendations as to Areas of Improvement

Finance contends that the test claim legislation simply clarified prior law and therefore
the activities associated with preparing a written evaluation that includes recommendation for
improvement for each certificated noninstructional employee do not impose additional
reimbursable activities upon school districts. Finance fails to provide any support for this legal
conclusion. The claimant disagrees.

As outlined in the previous section, the rules of statutory construction do not support
Finance’s contention that the test claim legislation simply clarified prior law. Rather, the test
claim legislation expanded those legal rights and responsibilities of the governing board as it
relates to the assessment and evaluation of certificated noninstructional employees. This would
include the activities associated with the written evaluation process claimed in the test claim.
Therefore, the claimant contends that the test claim legislation has imposed reimbursable state-

¢ See comparison chart of pre-1975 Education Code section 13487 and the current version of section 13487 (now
codified as section 44662) attached as Exhibit A. This chart outlines additional language and activities added by the
Legislature after 1975 and the resulting activities school districts must engage in to effectuate the mandate,
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mandated activities upon school dlstncts related to the prowsmn of a written evaluatmn of
certificated noninstructional employees.’

Receive and Review Writtenr Responses From Certificated Nomnstructlonal Emplovees
Regarding Their Evaluations

Finance contends that the test claim legislation does not require school districts to receive
and review responses from certificated noninstructional employees. In addition, Finance asserts
that the test claim legislation simply clarified prior law and therefore these activities do not
impose additional reimbursable activities upon school districts. However, Finance fails to
provide any support for this legal conclusion. The claimant disagrees.

Finance correctly notes that Statutes of 1986, Chapter 393 amended Education Code
section 44663, subdivision (b), to allow certificated noninstructional employees to “initiate a
written reaction or response to the evaluation.” Finance then contends that review of written
responses received from employees is not a reimbursable activity because the school district does
not have to respond. However, Finance does not recognize the mandated activity of receipt and
review of the written employee response and the cost of adding the response to the employee’s
file. The school wouid have to review the request made by the employee to determine if it is
proper and whether them district will respond. Any reaction or response by the school would
necessanly be based on the written request filed by the employee, so the activities associated
with reviewing such a request would be reimbursable.

As for Finance’s contention that the test claim legislation simply clarified prior law, the
rules of statutory construction do not support this contention. Rather, the test claim legislation
expanded those legal rights and responsibilities of the governing board as it relates to the
assessment and evaluation of certificated noninstructional employees. This would include the
activities associated with the written evaluation process claimed in the test claim. Therefore, the
claimant contends that the test claim legislation has imposed reimbursable state-mandated
activities upon school districts related to the receipt and review of written responses filed by
certificated noninstructional employees.

Prepare and Hold Meetings Between Certificated Noninstructional Persounel and - Their
Evaluators to Discuss Individual Emplovee Bvaluations and Assessments

Finance contends that the test claim legislation simply clarified prior law and therefore
these activities do not impose additional reimbursable activities upon school districts. However,
Finance fails to provide any support for this legal conclusion. The claimant disagrees.

As outlined in the previous section, the rules of statutory construction do not support
Finance’s contention that the test claim legislation simply clarified prior law. Rather, the test

7 Ibid.
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claim legislation expanded those legal rights and responsibilities of the governing board as it
relates to the assessment and evaluation of certificated noninstructional employees. This would
include the activities associated with the written evaluation process claimed in the test claim.
Therefore, the claimant contends that the test claim legislation has imposed reimbursable state-
mandated ‘activities upon schoo! districts related to preparing and holding meetings to discuss
individual evaluations and assessments.

Evaluate and Assess Certificated Instructional Employee Performance as it Relates to: (a) the
Instructional Techniques and Strategies Used by the Certificated Employee: the Certificated
Employee’s Adherence to Curricular Objectives: and (c) the Progress of Students Toward the
State Academic Standards, as Measured by State- Adopted Assessments

Finance agrees with the claimant that the test claim legislation has imposed reimbursable
state-mandated activities upon school districts related to the activities listed above. The claimant
further asserts that the three evaluation and assessment criteria listed above impose ongoing
reimbursable state-mandated activities upon school districts.

Conduct Additional Annual Assessments and Evaluations of Permanent Certificated
Instructional and Noninstructional Staff Who Have Received Unsatisfactory Evaluations, Until
. Such Time as the Emplovee Either Receives a Positive Evaluation or is Separated From the
. School District

Finance agrees with the claimant that the test claim legislation has imposed reimbursable
state-mandated activities upon school districts related to the activities listed above.

Receive and Review, for Purposes of a Certificated Employee’s Assessment and Evaluation, the
Results of the Employee’s Participation in the Peer Assistance and Review Program

Finance contends that participation in the Peer Assistance and Review Program is
voluntary on the part of school districts. Therefore, the activities associated with receipt and
review of an employee’s participation in the Program does not impose reimbursable state-
mandated activities upon school districts. The claimant disagrees.

The legislative intent behind the amendments to the Stull Act was to ensure that school
districts adopt objective, uniform evaluation and asséssment guidelines that effectively assess
certificated employee performance. To meet this desired goal, school districts that participate in
the Peer Assistance and Review Program must include an employee’s results of participation in
the employee’s evaluation. If this information was not considered by the district, inconsistent,
incomplete, and inaccurate evaluations and assessments would occur — a result contrary to the
Legislature’s stated intent. Therefore, the claimant contends that the activities associated with
the receipt and review of an employee’s participation in the Peer Assistance and Review

. . Program impose reimbursable state-mandated activities upon school districts.
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County Offices of Education that Conduct or Maintain Schoolsites Shall Perform the Activities
Required by the Stull Act ‘

Finance recognizes that before the 1975 amendments to the Stull Act that county offices

of education were not subject to the Act and that the activities outlined in Statutes of 1975,

" Chapter 1216 impose reimbursable state-mandated activities upon county offices of education.

However, Finance contends that the remaining test claim legislation activities do not impose

reimbursable state-mandated activities upon county offices of education for the reasons it argued
for school districts.

Finance fails to recognize that since the Stull Act did not impose pre-1975 activities upon
county offices of education that all of the post-1975 amendments to the Stull Act impose entirely
new activities upon county offices of education. Before the enactment of the test claim
legislation, county offices of education were not required to perform the mandated activities as
outlined in the test claim. Moreover, even if county offices of education were voluntarily
engaging in activities similar to the claimed Stull Act activities before the 1975 amendment, this
does not preclude reimbursement under Government Code section 17565. Section 17565 states
that if a local agency or school district has voluntarily incurred costs that are subsequently
mandated by the state, the state shall reimburse the local agency or school district for those costs
incurred after the operative date of the mandate. ' -

* * L

" If you have any questions concerning this rebuttal, please feel free to give me a call at
(916) 646-1400.

Enclosure
Cc:  Mailing List
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COMPARISON OF PRE-1975 AND CURRENT REQUIREMENTS
UNDER EDUCATION CODE SECTION 44662

PrE-1975 REQUIREMENTS
EDUCATION CODE SECTION 13487

CURRENT REQUIREMENTS
EpucaTioN CODE SECTION 44662

HiGHER LEVEL OF SERVICE FOR THE
FOLLOWING ACTIVITIES

The governing board of each school
district shall develop and adopt specific
evaluation and assessment guidelines
which shall include but shall not
necessarily be limited in content to the

following elements:

NO SIMILAR PROVISION IN
CURRENT LAW

NONE

(a) The establishment of standards of
expecied student progress in each area of
study and of techniques for the assessment

of that progress.

(a) The governing board of each school
district shall establish standards of
expected student achievement at each
grade level in each area of study.

Establish standards of expected student
achievement at each grade level in each
area of study. '

(b) Assessment of certificated personnel
compeience as it relates to the established

standards.

(b) The governing board of each school
district shall evaluate and assess
certificated employee performance as it
reasonably relates to:

(1) The progress of pupils toward the
standards  established  pursuant  to
subdivision (a) and, if applicable, the state
adopted academic content standards as
measured by state adopted criterion
referenced assessments.

Assessment of certificated employee
performance as it reasonably relatés to the
state adopted academic content standards
as measured by state adopted criterion
referenced assessments.

(c) Assessment of other duties normally
required to be performed Py the
certificated employees as an adjunct to
their regular assignments.

(2) The instructional techniques and
strategies used by the employee.

(3) The employee’s
curricular objectives.

adherence o

NONE

—
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PRE-1975 REQUIREMENTS
EbucaTtioN CoDE SECTION 13487

CURRENT REQUIREMENTS
EDUcGATION CODE SECTION 44662 -

HiIGHER LEVEL OF SERVICE FOR THE
FOLLOWING ACTIVITIES

(d) The establishment of procedures and
techniques for ascertaining that the
certificated employee is maintaining
proper control and is preserving a suitable
learning environment.

(4) The establishment and maintenance of
a suitable learning environment, within the
scope of the employee’s responsibilities

NONE

NO SIMILAR PROVISION IN.PRIOR
LAW

(¢) The governing board of each school
district shall establish and define job
responsibilities for certificated
noninstructional personcel, including, but
not limited to, supervisory and
administrative personnel, whose
responsibilities cannot be evaluated
appropriately under the provisions of
subdivision (b), and shall evaluate and
assess the performance of those
noninstructional certificated employees as
it reasonably relates to the fulfillment of
those responsibilities.

Establish and define job responsibilities for
certificated noninstructional personnel who
cannot be evaluated under subdivision (b);
evaluate and assess those noninstructional
certificated employees under these new
guidelines. ‘
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PROOF OF SERVICE

STATE OF CALIFORNIA
COUNTY OF SACRAMENTO
I am employed in the county of Sacramento, State of California. I am
over the age of 18 and not a party to the within action; my business address is 7

Park Center Drive, Sacramento, California 95825.

On May 31, 2002, I served the foregoing document(s) described as

Rebuttal to Department of Finance’s Opposition
The Stull Act 98-TC-25

to the persons/parties listed on the attached Mailing List via first class mail and
facsimile, and to the Commission on State Mandates via first class mail and
facsimile.

I declare under the penalty of perjury under the laws of the State of California
that the above is true and correct.

Executed on May 31, 2002, at Sacramento, California.

Delaree N5

Melanie McAlpine
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EXHIBIT D

/ FORNIA

< AISSION ON STATE MANDATES

«NTH STREET, SUITE 300
sCRAMENTO, CA 95814

NE: (516) 323-3562
: (916) 445-0278
-mall: csminfo @ csm.ca.gov

July 3, 2002

Mr, Paul C. Minney

Spector, Middleton, Young & Minney, LLP
7 Park Center Drive

Sacramento, CA 95825

And Interested Parties and Affected State Agencies (See Enclosed Mailing List)

RE: Status of Claimants/Tentative Hearing Date
The Stull Act, 98-TC-25
Education Code Sections 44660, 44661, 44662, 44664, 44665
As Added or Amended by Statutes of 1975, Chapter 1216; Statutes of 1983,
Chapter 498; Statutes of 1986, Chapter 393; Statutes of 1995, Chapter 392; and
Stafutes of 1999 Chapter 4
Denair Unified School District, Claimant

Dear Mr. Minney:

We are in the process of completing the Draft Staff Analysis for this claim. The record

. ' indicates that the claimant, a school district, is seeking reimbursement for activities
performed by county offices of education. In this respect, the claimant alleges that
compliance with the Stull Act is new as to counties and, thus, counties are entitled to
reimbursement for all activities under the Stull Act.

Based on the record, however, it appears that the test claim is procedurally defective as to
county offices of education. No county office of education has appeared in this action as
a claimant, nor filed a declaration alleging mandated costs exceeding $200, as expressly
required by Government Code section 17564.

Therefore, unless the test claim is perfected as to county offices of education, the findings
in the Draft Staff Analysis and Final Analysis necessarily will be limited to school
districts.

Tentative Hearing Date

This test claim is tentatively set for hearing on Thursday, September 26, 2002 at
9:30 a.m. in Room 126 of the State Capitol, Sacramento, California. If you would like to

request postponement of the hearing, please refer to section 1183.01, subd1v1sxon (e)(2),
of the Commission’s regulations.
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If you have any questions, please contact Camille Shelton at (916) 323-3562.

Sincerely,

o

Paula Higashi
Executive Directo

cc. Mailing List (current mailing list attached)
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Orlgmal List Date: 07!07/1999

06/12/2002
07/03/2002
98-TC-25
The Stull Act

Last Updated:
List Print Date:
Claim Number:

Issue:

rMs. Susan Geanacou, Serior Staff Attorney (A-15)
i Department of Finance

I

* 915 L Street, Suite 1190

; Sacramento CA 95814

i Tel:  (D16)445-3274  Fax: (916)327-0220 State Agency
Mr, Glenn Haes, Bureau Chief {B-8)
L Cumrollcr's Office
L. m. of Accounting & Reporting
3301 C Sireet  Suile 500
Sucramento CA 95816
| .
l Tef: (D16) 445-8757  Fax: (916)323-4807 State Apency
1
: om Lutzenberger, Principal Analyst (A-15)
: ment of Finance
- 915 L Street, 6th Floor
¢ Sacramento CA 95814
l 0
" M. Paul Minney,
Spector, Middleton, Young & Minney, LLP
7 Park Center Drive
Sacramenio CA 95825
| Tel:  (916) 646-1400  Fax: (916) 646-1300 Interested Person
" Mr. Andy Nichols, Senior Manager
1‘ Centration, Inc.
l
i 12150 Tributary Point Drive  Suite 140
| Gold River CA 95670
]

Malling Infnrmation

Mailing List
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Ms. Jeannic Oropeza, Program Budget Manager (A-15)
Department of Finanee

Education Systems Unit

015 L Strest, 7th Floor

Sacramento CA 95814

Tel: (916)445-0328  Fax: (916) 323-9530

Mr. Arthur Palkowitz, Legislative Mandates Specialist
San Diego Unified School Distriet

4100 Normal Strest  Room 1159
Sen Diego CA 92103-8363

Tel:  (619)725-7565  Fax: (619)725-7569

Mr. Edward E. Parraz, Superintendent
Denair Unified School District

3460 Lester Road
Deneir CA 95316

Tel: (209)632-7514  Fox: (209) 632-9194

lnterested Person

Interested Person

Mr. Keith B. Petersen, President
SixTen & Associates

5252 Balboe Avenue  Suite 807
San Diego CA 92117

Tel: (B58) 514-B605  Fax: (BS8) 514-8645

Mr. Gerry Shellon, Administrater
Depertment of Education

School Fiscel Services

5607 Street  Suite 150
Sacramento CA 95814

Tel:  (916)323-2068

(E-8)

Fax: (916)322-5102

Interested Person

State Agency

State Agency
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ommzssmn on State Mandates

Orlgmal Lmt Date: 07/07/ 1959 a:ling Informaﬁon
Last Updated: 06/12/2002 .
List Print Date: 07/03/2002 Mailmg List
Claim Number: 98-TC-25
Issue: The Stull Act

Mr St:ve thelds.
Shields Consulting Group, Ine.

i
! 1536 36th Street
Sacrumenia CA 95816

f Tel: (916) 454-7310 Fax: - (9’6) 454-7312 Intgrgsted Person

Mr. Steve Smith, CEO
Mandated Cost Systems, Inc.
t
11130 Sun Center Drive  Suite 100
Rancho Cordova CA 95670

Tef: (916)669-08B8  Fax: (916) 669-0889 Interested Person

i

r-

Mr. Jim Spana, (B-8)
I Stete Controller's Office
" Division of Audils
300 Capitol Mall, Suite 518
- Bacramento CA 55814 .

Tel: (916)323-5849  Fax: (916)327-0832 State Agency

TO ALL PARTIES AND INTERESTED PARTIES: Each commission mailing list is continuously updated as requests are received to include or remove any
purty ar persan on the mailing list. A current mailing list is provided with commission correspondence, and a copy of the cutvent mailing list is available upon request
ot any time. Excepl ps provided otherwise by commission rule, when a party or interested party files any written material with the commissian concemming o claim, it
shall sirmultaneous!y serve a copy of the written malnr\al on the parties and interested parties to the cleim identified on the mailing list provided by the commission. [Cal.
Code Regs.. tit. 2, § 1181.2.)
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EXHIBIT E

Law OFFICES OF SPECTOR., MIDDLETON, YOUNG & MINNEY, LLP

T B B Rt ]
RECEIVED
September 5, 2003
SEP 0 & 2003
: COMMISSION
Ms. Paula Higashi, Executive Director _ STATE MAN%A'%“S
Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, California 95814
PAUL C. MINNEY Re:  Test Claim Representation

james E. Young
MicHaeL 5. Mipoeton Dear Paula:
" lae ), Seecron . ‘
L A Conn Below is a list of test claims my office is authorized to act as the claimants’
AMANDA J. McKECHNIE representative before the Commission on State Mandates. Effective September 8,
DaviD E. Scrimnen 2003, please remove my office from the corresponding mail list, as we will no longer
PHILLIP MURRAY be representing the claimants in these matters. Steve Smith, from MCSed, will be
Jessich | Hawrvonne  1BKINEG over these claims and should be added to the Commission’s mail list on these
THEw D. Mannpw  Claims. We are working with the claimants and MCSed to obtain new Authorizations
6 to Act as Representative from each of the claimants and MCSed will file them as they
are completed.

. Acquisition of Agricultural Land Adult  Education Enrollment

Jor a School Site Reporting
_ . CELDT ' . CalSTRS Creditable
' Compensation

. Healthy Schools Act of 2000 High School Exit Examination

® Notification to Teachers: Pupils e School Accountability Report
Subject to  Suspenmsion or Cards II
Expulsion I

. The Stull Act

7 PARK CENTER DRIVE ® SACRAMENTO, Ca 95825 ® 1916 646 1400 © 916 646 1300
WWW.SM‘.‘.I..Q..]V.CDM .




Ms. PauLa HIGASHI

RE: TEST CLAIM REPRESENTATION
SEPTEMEER 5, 2003

PAGE2 OF 2

My firm will continue its representation on the following claims: (1) Charter Schools
Collective Bargaining; and (2) Charter Schools II.

] * L

If you have any questions or comments concerning this letter, please feel free to contact
me at (916) 646-1400.

Sincerely,
LAW OFFICES OF SPECTOR,
YOUNG & MINNEY, LLP

TACHRnt Fiief\Commizsinn on Stais Mendptes\UET P Hignshi ro Test Cleim Representation to CSM 090503 .dog
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EXHIBIT F

: _ One Capitol Mall, Suite 200
ﬁChOO] S Ma]ﬁlda.te Group ‘ ) Sactamento, California 95814
A [PA Dedicated lo Making the State Accountable to You . T (916) 434-7260 T (916) 444-7261

. RECEIVED
Fax I Ll []i 50Ny

COMMISSION ON
STATE MANDATES
To:  Nancy Pation .g From: | David E. Soﬂ@
Fax: 445-0278 ' Pages: 2
| Phare: ' _ Date:  January 5, 2004
| Re:  The Stull Act Authorization | CC:
O Urgent ' For Review El Please Comment : O Please Reply

T

JAN-B5-2284 11:17 516 444 72193 5% p.@1




Jan L3 2004 10:04RM

-

-
-

Laled

Schools Manaate Lroup VIO TTT sewa

Anuthorization to Add the Schools Mandate Group as a Co-Claimant ' .

and Designating it as Lead Claimant

Stull Act (’I:‘eacher Evaluations)

I, BEdward Parraz, Superintendent, _hereb'y request that the Schools Mandate Group be

added a8 a co-claimant to the Stull det (Teacher Evaluations) test claim and be designated lead

claimant. All correspondence and cormmunications regarding this Test Claim should be

forwarded to:

owees W\ Y02,

JAN-BS-2884  11:17

Schools Mandate Group
David E. _Sc.ri?ner, Executive Director
One Capitol Mall, Suite 200
Sacramenfo, California 95814
Telephohe: (S16) 444-7260
Facsimile: (316) 444-726

EDWARD PARRAZ
SUPERINTENDENT
" Denair Unified School District

. 194
916 444 7261 98% P.@2




s

STATE OF CALIFORNIA ARNOLD SCHWARZEN EXHIBIT G

COMMISSION ON STATE MANDATES

%80 NMINTH STREET, SUITE 300
SACRAMENTO, CA 85814

| NE: {918) 223.3562
(918) 445-0278
II: csminfo@csm.ca.gov

January 8, 2004
Mr. Edward Partaz, Supérintendent = Mr.-David E Scnbner Executive D1rect0r
Denair Unified School District ~ 'Schools Mandate Group

P.O. Box 368 ~ o . 'One Capitol-Mall, Suite 200

Denair, CA 95316 ,Saeramento CA 95814

RE: Clalmant’s Request to Amend T est Clalm to Add Schools Mandate Group as Co-
Claimant ..

The Stull Act (CSM 98 TC- 25)
Education Code Sections 44660 — 44665 (formerly Ed. Code §§ 13485 13490)
T Statutes 1975, Chaptér 1216; Staites 1983, Chapter 498, Statutes 1986, Chapter 393;
- Statites 1995, Chapter 392; Statites 1999, Chapter4
Denair Umﬁed School Dlsn'mt Clal.mant '

Dear Mr. Parraz and Mr, Scribner: -

On January 5, 2004, thé ‘Coinissioti: teceived'a request from the: claitant to anend thlS tést
claim to add the 'Schools Mandnte Group as a co-clalmant and fo des1gnate the Schools Mandate
. Group as the lead claunant a ‘

The clmmant s request to amend the test clmm is demed As, descnbed below the Schools .
Mandate Group.js not an, ehg1b1e claunant for - purposes of rennbursement under Artmle X B,
section 6 of the Cal1forma Constitution. and Government Code section 17500 et seq..

The Schools Mandate ‘Group is a joint powets authority estabhshed pursuanit to the Joitt Exercise
of Powers Act (“Aet”) in Govemmient Code section 6500 et seq L {Under the Act, _schooldistricts
| and local agencies are authorized to enter-into agreeménts to “jointly exetcise any power -
common to the contracting parties.”> The entity providéd to adininister or‘execute the agreenient
(in this case the Schools Mandate Group) may be & firm or corporation, including a nonprofit, .
corporation, demgnated in the agreement A joint powers authority is a separate entity. from the

parties Eo the agreement and i is not legally conmdered to be the same entity as its contractmg
parties. S : i .

' According to the lefter dated November 20, 2003, by the dchools Mandate Group to the
Commission’s Chief Legal Counsel, the Schools Mandate Group has been “legally estabhshed
consistent with Government Code section 6500 et seq.”

2 Government Code section 6502

? Government Code section 6506

% Government Code section 6507; 65 Opinions of the California Attomey (General 618, 623

. (1982).
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Mr. ] Edward Pirraz
Mr Dawd E. Scribmer
anary 8, 2004

According to the joint powers agreement in this case, the Schools Mandate Group was
established “to permit the filing of test claims, incorrect reduction claims, parameters and
guidelines amendments, requests for rulemaking, and any other related activities, including
litigation and lobbying, that will assist the JPA and/or its member agencies to protect their right
to full reimbureement for mandated costs under the State’s mandate reimbursement program
(Cal. Const. Art. XIII B, § 6; Gov.-Code, § 17500 et seq.).” The Schopls Mandate Group does
not have the delegated authority to perform a school district’s education-related activities.

The test claim at issue in this case involves'the Stull Act. The Stull Act requires the goveining
board of each school district to develop and adopt specific gnidelines to evaluate and assess
certificated persopniel:: The Commission will be fequired to deterine:whether the Stull'Act-
imposes a reimbursable state-mandated program on school districts wn‘.hm the meamng of article
X B, sectxon 6 ofthe Cahforma Constitution..

To implement artlclc XTI B, section 6, the Legislature enacted. Govemment Code sectlon 17500
et seq. as the “sole arid exclusive procedure by which a 1oca.1 agency of school dlstmct may claim
réimbursement for costs mandated by the state as required by Section 6 of Article XIII B of the
California Constitution.” The Commission, like the court, is reqiired t¢ limit enforcement to the
procedures established by the Legislature in Government Code section 17500 et seq.

Government Code sections 17550 and 17551 authorize local agencles and school districts to file
test clalms seekmg relmbursement pursiant to article XTI B, section 6. Govemmant Code
section 17519 defiries “school district” to mean “any school dxstnct commumty college dlstrlct,
or county supenntendent of schools.” Government Code sectlon 17520 defines “special distriet”
to mclude joint powers: agency " The tefm “special district™ appears in the definition of “Iocal
agency,”” but doeé not’ appear in the definition 6f “school district.” In constriing the'mandate
reimbursement statites, the Cothmission must apply the definitions provided by the Leégislature.®
Where-a.defined term is absent from one statute, yet appears in another code section within the
same statutory schems, the term cennot be read into that section in which it does. not appear.’
Thus, based on the plain language of the statutes, the Schools Mandate GToup, as a joint, powers
authority. for contractmg school districts, is not a claimant.

This conchision i§ furthier supported by the courts’ interpretation of article XIII B, section 6. In
1991, the'California Supréme Coiirt decided Kinlavi V. State of Califorsia, suprd” In Kinlaw,
medically- inidigerit adults and taxpayers brought ah action against thé state alléging that the state
violated article XIIT B, section 6 by enacting legislation that shifted financial responsibility for
the funding of health care for medically indigent adults to the counties. The Supreme Court
denied the claim, holding that the medically indigent adults and taxpayers lacked standing to

3 Government Code section 175 52
§ Kinlaw v. State of California (1991) 54 Cal.3d 326, 334.
7 Government Code section 17518
B Government Code section 17510
S Moncharsh v. Heily & Blasé (1992) 3 Cal.4th 1, 26.
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-prosecute the action and that the plaintiffs have no nght to reimbursement under article XIII B,
section 6.'° The court stated the followmg

5 r,.,_. ~

- Plaintiffs’ argument that they must be permltted_ to g_anforce secuon 6 B
md1v1duals because their: right to adequate health care services has been .
comprormsed by the failure of the state to re1mburse the county forthe cost of
services to medlcally indigent adults is Fersuaswe PIamtzﬁTg interest,
although préssing; is indirect and does ot differ from the intersst of the pablic at
large in the financial plight of local government. Although the basis for the
claim that the state must reimburse the county for its costs of providing the care
that was formerly available to plaintiffs under Medi-Cal is that AB 799 created a
state mandate, plaintiffs have no right to have any reimbursement expanded for '
health care services of any kind.!! (Emphasis added.) -

The Supreme Court’s ruling in Kinlaw is relevant here. Like the plaintiffs in Kinlaw, the School
Mandates Group, &s a separate entity from the confracting school districts, is not directly affected
by the test claim leglslatlon The Legislature, in the Stull Act, imposed requirernents on school
districts, which may result in a reimbursable state-mandated program for school districts. Buit,
the Stull Act does not impose any dutiss on the Schools Mandate Group, or-any other’ joint
powers authonty As expressed in an opinion of the California Attorney General, a joint powers
authority “is sim gly not a cify, a county, [a school district], or the state as those terms are
normally used.”" Thus, under the Kinlaw decision, the School Mandates Group lacks standmg
in this case to act as a claimant,

In 1997, the Third District Court of Appeal decided Redevelopment Agency of the City of San
Marcos v. Commission on State Mandates (1997) 55 Cal.App.4th 976. Although Government
Code section 17520 expressly includes redevelopment agencies in the definition of “special
districts™ that are eligible to file test claims with the Commission, the court found that
redevelopment agencies are not subject to article XIII B, section 6 since they not bound by the

spending limitations in articie XIII B, and are not required to expend any “proceeds of taxes.”
The court stated the following:

Because of the nature of the financing they receive, tax increment financing, -
redevelopment agencies are not subject to this type of appropriations limitations
or spending caps; they do not expend any “proceeds of taxes.,” Nor do they raise,
through tax increment financing, “general revenues for the local entity.”!

The Third Distriet Court of Appeal affirmed the Redevelopment Agency decision in City of El .
Monte v. Commission on State Mandates (2000) 83 Cal. App.4th 266, 281, again finding that
redevelopment agencies are not entitled to claim reimbursement for state-mandated costs
because they are not required to expend “proceeds of taxes.”

19 Kinlaw, supra, 54 Cal.3d at pages 334-335,

" Ibid '

12 65 Opinions of the California Attorney General 618, 623 (1982).
'* Redevelopment Agency, supra, 55 Cal.App.4th at page 986.
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In the present case, the Schools Mandate Group is also niot sub_]ect to the appropnatmns
limitation of article XTI B and does not expend any “‘proceeds of taxes” within the meaning of
article XIII B. Therefore, the Schools Mandate Group is not entitled to rennbursement as an
eligible claimant pursuant to artmle X1 B, sectmn 6.

Please contact Cannlle Shelton, Semor Comnnsslon Counsel, lf you have any questlons ',
regarding the above :

Sincerely,

ot

Paula Higashi _
Exeeutive Director

c. anlmg Tist
Ene, Supportmg Ducurnents
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-3
Briefs and Other Related Documents

Supreme Court of California,
In Bank,

Philip I. MONCHARSH, Plaintiff and Appellant, -

v.
HEILY & BLASE et al.,, Defendants and
Respondents,

No. 5020997,

Tuly 30, 1992,
Rehearing Denied Sept, 24, 1992.

Attorney petitioned to vacate and modify arbitration
award entered under his employment sgreement with
law firm in dispute arising over fees generated by
attorney's clients efter attomey left firm,  The
Superior Court, Santa Barbara County, No. 179759,
Thomas R. Adams, J., confirmed arbitrator's award,
and appeal was taken, The Cowt of Appeal
affirmed, and review was granted. The Suprems
Court, Lucas, C.J., held that arbitretor's award was
nat subject to JudJclal review,

Affirmed.

Kennard, J., filed opinion concwring in part and
digsenting in part in which Mosk, I., joined.

West Headnotes

[1] Arbitration ©63.1
33k63.1 Most Cited Cagses

11] Arbitration €=2¢3.2
33k63.2 Most Cited Cases

Arbitrator's decision is not generally reviewable for
errors of fact or law, whether or not such emror
appears on face of sward and causes substantial
injustice to the parties. Westls Ann,CalCCP, §
1280 et seq,

[2] Arbitration €20.1
33k29.1 Most Cited Cases .

In cases involving private arbitration, scope of
atbitration is matter of agreement between the parties

Page !

and powers of arbitrator are limited and
ciroumscribed by eagreement or stipulation of
submission. West's Ann,.Cal.C.C.P. § 1280 et seq,

" [3] Arbitration €82(1)

33k82(1) Most Cited Cases

Generally, parties to private arbitration impliedly
egree that arbitrator's decision will be both binding
and final, West'a Ann.Cal.C.C.P. § 1280 et seq.

[4] Arbitration t‘Cr‘=-‘~'61
33k61 Most Cited Casss

Courts will not review validity of arbitrator's
reasoning. West's 1280 et seq,

[51 Arbltration €73.7(2)
33k73.7(2) Most Cited Cases

Court may not review sufficiency of evidence
supporting  erbitrator's  award. West's
.Cal.C.C 280 ot seq.

[6] Arbitration €=263.3
33k63.3 Most Cited Cases
{Formerly 33k63)

By voluntarily submitting to arbitration, parties have
agreed to bear risk that arbitrator will make a mistake
in return for quick, inexpensive, and conclusive
resolution to their dispute. West's Ann.Cal,C.C.P, §
1280 etseg. -

[71 Arbitration €=63.3

33k63.3 Most Cited Cages
(Formerly 33k63)

Claim that arbitrator reached erroneous decision did
not subject arbitration award to judicial review under
statute permitting vacation of arbitration award when
atbitrators exceed their powers, absent claim that
arbitrator resolved issues parties did not apree to
arbitrate, West' Cal.C.C.P 1286.2(d
1286.6(b. c).

18] Arbitration €268
33k68 Most Cited Caseg

Attorney's claim that fee-splitting provision of his
employment agreement with law firm was jllegal and
in violation of public policy was not waived by
ettorney’s failure to object to arbitration on that
ground, where attorney raised illegality issue before
arbitrator. Wests Ann.Cal.C.C.P, § § 1281, 1281.2.
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19] Arbitration €272,
33k7.2 Most Clted Cases

If coptract includes arbitration segreemenmt, and -

grounds exist to revoke entire contrect;‘such grounds.

would also vmate arbm'anon agreement; ﬂlus. i

othermse enforeeeh]e arbm'anon agreement is.

arbxn'anon altogether
1281; ﬂ_,_

[10]% Arbltraﬂon @7-'7 2.
3k2,_2, Most Clted Caseg

When allege 7

enitiré “controversy, in¢luding issue of illegality,

reriains rbitrable.. West's Ann.Cal.C.C:P, 6 § 1281,
l 281.2,

[11] Arbitration €==¢3 S
33k63 Most' Clted'Cesee cL

Unless, party 1s cIamung entue contrnet is ﬂlega.l or'
arbitration agreginent ‘itselfri is. 1llegal, ‘he: or ‘she need - -

not raise ﬂlegahty quesﬁon pnor to parnexpehng in’
arbitration process; . Bo’long es ismie is raised before’

arbittator; fm]ure to raise elznm before erb:trator,_
however. wawes claun for any “Further judicial”

mCahC.CF 4§ 138] losi2,

2] Ar : 'tratton @75(3)
33 Lg‘ZG(S!Moet CltedI Cases

Att rneys clgim that fee-sphthng provigion of hm.
etip] oyment contrdct With lew firm ‘that wes |
interpreted end enforced ,by arb:trator was 1llega.1 and -

_vitlated publ
Professional Conduct
review of arbitrators da

West's Ann.CalCCP,_§ 1280 et seq; Code of
ProfResp DRZ 107, DR2 108 DRZ 109. ~ '

e

1131 Arhltrntlon €~_-’75(3)
3_3_15]_6_{_3_)M0§t Cited Cases

decision™ “would be. inconsistent, vnth protectmn of -

party's statutory nghts . -

ﬂlegahty goes on]y to pottion’ of'—-‘
contract that doee not include arbitration agreement,‘

5 mot’ g',round for Judmml?
jon in-disputs over fees
generatéd by “aftomey's’ clients ‘afiét he left firm, "

y;ng conn-aet aueh cases. would.'
mcln_’ those 1n which grantmg ﬁnahty to arbltratpr's .

. Page2 -

PO

*"'*184 *4900 *5 Phlhp L Monehﬂ:sh, in pre; per. .

Townsend & Townsend, ,Eﬂul 9_!, !ggneg and M ‘
L. Eﬂ m, San Franoxsoo " for plamnﬁ' »

appe!lant.

DerttF Blase mpro per .

Hexly & Bilase, and Joht R_ Johnso Vennn'a, for
defendants and respondents

*6 LUCAS Chief Jnstice
i} We 'gnmted review in this casé to deo1de, mter
ahn, the extent to whmh a tnal coutt mny revxew's.n»

us Ae" to the peroes
There are, however, limited exceptions to tl'ns general
rule, which we also dl.SDl.IBS below,

award nnd causes substnnna

FAC'ITS

On Jusie 16, 1986 eppellent Philip_ Moneharsh, an
attorney, was h:red by respondent Helly & Blase, 8

nesoe:ate attomey m the ﬁrm, Monehatsh mgned an

govemmg vnn .us nspeets of hle'eng)loymen . Ome
provision (hereaﬁer referred to s "paragraph X-C")
stated... "X C. EMPLDYBE— A’ITORNEY .agrees
not to do-: anythmg fo ceuse, -enCONTAge, . .induce,
entice, recommend, suggest, mentlon o1 othermse
causs or contribute to any of FIRM'S clients
terminating the attorney-client relationship with
FIRM, und!or‘subsntutmg **901 F**185 FIRM-and

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works.

201




10 CdLRptr.2d 183

(Clte as: 3 Cal.4th 1, 832 P.2d 899, 10 Cal.Rptr.2d 183)

Monchaiéh titininated kis cniploymcct with Helly &
Blase on February 29, 1988, DeWitt Blase, the senior
partner at’ Hclly ‘& Blasé, - -conttacted 25 or .30 'cf"

-- Mongharsh's - clients, notad” that they had ‘&l

. retainer egresments with his firm, end explained’ that

" he wouid now be handlmg their cases, Fwe chants

association with Haﬂy & Blase, chose to hava;,_
Monchisrsh confinis’ to répresént them. A sixth
client, Ringhof, retained Moticharsh  lets it two

weeks before he left the firm. Moncharsh-continued
to repreaent all six clients after he left the firm.

When Blase learned Moncharsh had received fees at’
the conclusion of, these six cases, he sought a
quanmmmcnutshnrenfthcfecsaswéllnsa
percentage of the fccs pursunnt,tc paragraph X-Cof
the employment agrce,' Lo
Monchitsh's offer to ssttle the matter: for only 8 *7
quuntum mieniit share of 688, 'I‘he partias then

invokéd the” axbiimtmn clause of tha employmant

agreenignt .IEE ] and submxttcd ‘the matter to an
arbitrator. - : Con

FNL The arbitration' ciaise provided: "Any
dispute arising out of this Agreement shall
be sibiject to aﬂntm

the Amcncan Arbltranon Ahsoctatlon. No

Ncnc of the ’»':rul'cs cf the Amencan'"

Arbm'atlon Assoctahon have any bcanng on
the msucs reuscd in th1s cnse ;

the fees, (2)' Moncharsh,. and

agreemient to_ ffeat differently “the caiss Munchar ho

paragra ph. X=C'is urériforceable because it violat_ea

publlc pohcy, thc Rulcé of "l'Condu it of

1 I "o i H
385, 494 B, u §"and Clidmplbn. . Subkrior. Cour
{1988) 201 Cal.App.3d 777, 247 Cal Rptr.624, -

Blase rcjected ’

under the rules of

Page 37

FN2, The hearing before the arbm-ator was-.
not reported, RIS
K H v i
In its bnaf Hc:ly &. Blase ccntcndcd paragraph X-C .
(1) is. clear. and uncqmvoccl, (2) is “mpot'
unconscionablg; ind (3)" represented’ & “ressoriable

atternpt to avoid lmga.hcn and was ‘th y a]hn e

liquidatéd damapes provision, In-addition *T6 the
extent it becomss important to the Arbitfator's
decigion," Hcily & Blase allegcd that Moncharsh
solicited the six clients to reriaim’ with h.un, send
further suggested that Moncharsh retained ‘thosg six
becauge it was probable that financiel settlemcnts
would soon be forthcoming in, all ix matters." " Heily
& Blage- contragted these six matters' with thig-other
cagses Moncharsh left withthe firm, - all of which':
allegedly requnred e significaint amount of add:honal
logal work. )

The arbitrator ruled in Heily & Blase's favot,
concluding that any oral side .agresment. between
Moncharsh and Blase was never docitnented and that
Moncharsh was thus bound by: the written employee -
agreement. Furthcr, the arbnmtor rp]ed that, "except
for -client - Ringhof; [_paragrnph - X:C]- “is- not,
unconscxomblc, and it docs not: vmlatcﬁthe rules:of,.
profcssucnal cunduct. At thc «tims MR,
MONCHARSH:; ‘agreed to: tf:le Fmploymant cont:ract, i
he was .& mature ; cnegced aftomey, * with
employa‘ble «*x4186 ++902 giills. Had he not been
willing to agree to the eighty/twenty: (80/20) l}t on e
termination, he could s1mp1y' ha. 3 fuaed to | a1gg “the”,
document, negotiated somethmg “différent, or if
negotiations were unsuccessful; *his choice wag to .
leave his employment... [*8 ] .. Thc A:bllraton
excludeg the nghof client from the c:ghty/twcnty
(80/20) split because that cliext wai- obtained-at the.
twilight. of MIL MONCHARSHS rclahunslnp with-
HEILY: & BLASE &nd an elghty!fwenty (80/20) spht
vnth respect tq that client would be unconscmnable P

Monchnrsh pchnoncd tha supcrior court to vacate
and modify ths arbitration award, (Cede Ciy, Proc., §
1286.2; all subsequent statutory.. rcfarances are to this
"code umless otherwise stated.} }gac,
responded by petitioning the' ‘court to conifirm thié
awerd, . (§. 1285) The. court ruled. that, . "The.
arbitrafor's ﬁndm&; of, que‘&honﬂ of both law' and fact
are conthigive. A  court camhotse ‘a.sxde An
arbmntor's error’ of- iaw no,. mnttar hnw egxeglous

"where thc cfroi cppgars'on f the )
Finding no~ such efror, the" trml court demcd_
Moncharsh's petition to vachte and ‘grantéd Heily &
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Blase's petition to confirm the arbitrator's award.

On appeal, the Court of Appeal also recopnized the
rule, announced in previous cases, generally
prohibiting review of the merits .of the arbitrator's
award, It noted, however, that, an_exception exists
when "an error of law appears on the face of the
ruling .and then only if the, érror. wnuld result .in
substanhal injustice, " Although Muncharsh claimed
pamgraph X-C- violated law, pubhc pohcy, and the
State Bar Rules of Professional Conduct, the
appelfes
Judgmcnt.

We granted review, and d:recbad the parhes to

address the limited issue of whether ‘and under what
condmons. a irial court may Teview an arbm-ntor‘s .

dec:smn.

. DISCUSSION -
1. The General Rule of A.rbltral Fmahty

2] The pnrhea in ﬂns case submmad theu' dmpute to
an arbltratnr . pursuant . to thmr written agreement.
This .- casg thus mvolves pnvate or nonjudicial,
arburabon. (See omancare, Inc (1985
38 Cal3d. 39_6_, 401-402 &. fn. 5. 212 Cal. Rptr, 151,
696 .P.2d 645 [discussing.the differences between
_]ud:cal'-'fand nonjudicial arbttmhon]) In cases

mvolymg pmratc
arbﬂntmn is..

. 8 matfer. of 'égrec.mﬂnt bstween the
ith cCarthv Keamev &
Waish,_Inc_v. 100 Oak Streer (1983Y 35 Cal.3d

Ergckseg | ), and " '[t]he powers_of an arbitrator ere

limited and cucumscn"bcd by, the agreement or.

snpulahon of su)mnssmn. _," *9(O'Mailey ..
Petroley aintenance C 957) 48 Cal2d 10
110, 308 P 2d 9 [hereaﬂ:er O'Ma!lg_g |, quntxng @,_

Fire ‘etc ABw'ecu{_ :

\ : F .
reprosents .8y compreher

opn of Lucns 1) C -United Public

- court disagresd and afﬁnned the trial court

itration, ' "[f]he scope - of .

.673.P.2d 251 [hereafter -

5 stamtofy Ed]ﬁéme_
rggulatng pnvnte ar'bﬂrat:lqn in thig state (§..1280 et,
ong pubhc pohcy m _

speedy and telatvuly .

mexpen.swe m,ana ‘of dmpute reslution." (Erioksen; - (Comment, - Judicial, - ‘Deference... .
' 33 . 97 CalRoptr..581, '

H0P2d R [dm

Page 4

a

E ges (19 CalApp3d 356, 363, 224

CalRptr, 523:° see also Shearson/American Express

Jnc v, McMahon (1987) 482 U.S, 220, 226, 107 S.Ct.
2332, 2337, 96 L. Ed.2d 185 [Federal Arbitration Act,
9 US.C. § 1 et.seq, establishes federal policy in
favor of arbitration],) . Consequanﬂy, courts will "
indulge every intendment to pive effect to such

proceedings.' " (Doers v. .Golden Gate Bridge etc.

Dist: {1979) 23 Cal.3d 180, 189, 15] CalRptr, 837,

_s_gg P2d 126 ,quotmg ***187**903&aciﬁg Inv. Co
Cal;

!,m. 489,) Indsed, rore than 70 years ago thls
court explained: “The .policy of the law in
recognizing arbitration agreements and in prowdmg
by statute for their enforcement is to encourage
persons who wish to avoid delays incident to.a civil:
action 1o obtnm an adjustment of their dlﬁ'ercnces by.
2 tribuna] of their own, choosing « (Utah Const Co.

162 P, 631 [hereaﬁcr Utah Const).} "Typlcally,
those. who enter into- arbitration agreements expect .
that their dispute will be reaolved without. necessity -
for any..contact with the courts" {Blanfon v
Womancare, .Inc. g .8t p. 402,. !, 5. 212
Cal.Rptr. 151, 6 6.P.2d 645,

[3]. The arbitration clause included im the
emplpyment agreement in this case specifically states .
that the ashitrator's decision would be both binding
and final. The parties io this action thus clearly
intended the . arbitrator’s decision would -be - final,
Even had- .thers .been no such:. expremon of-intent;
howevet, it s the general rule that parties to.g pnvate.

Indae.d, “The vefy essance. ‘of the term- arbltratmn‘ [m
this context] coTnotes a. bmdmg awerd."- IBlagton v,.
. . -3 :

. 645; cmng Domke on
Cummarcml Arburatlon (rev. ed. 1984)..p.
[hereafter. ? *10 Domke]) In the early years.of ﬂns .
state, tlus courtg upmed that, "When parties-agree. to -
leave their dispute to an arbitrator; they are presumed
to know that -his award. will: be :final and
conclusive....". .(Montiffori.v.. Engels (1853) 3. Cal.
431, 434) One commentator explains, "Even in the
absence of an explicit agreement, conclusiveness is
expecterd; the essence of the arbitration process is
that:an:arbitral award shell, put-the. dmpute to rest."
Arbitral
Determinations: Continuing-_Problems af Power and
Finality (1976) 23 UCLA L.Rev. 948-949 [hereafter
Judicial Deference].). It has thus been observed-that,
"The parties [to an erbitration] can take & measure of
comfort in knowing that the arbitrators ewerd will
almost certainly. mean- an end to the dispute.”
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(Oehmke, Commercial Arbm'atlun (1987) § 6:10, p.
140 [heréafter Ochmike], ) ;

- FN3, We dtsume for thxs discussion of
general pnnc:ples thet. an enforceable
erbifrdtion agreement exists,  We du not

* address here the situation ‘where ong party

advarices & legal theory that would vitiate
the parties' voluntary | Rgrectient to subilt t6
arbitration. (See § 128 L,g [court will not

ordet arbitration if’ "[g]rounds exist for the :

revocation of the agreement"].)

This expectation of finality strongly informs' the
parties' chojce of an arbitral forum over a judiclal
one. The arbitrator's decision shotild be the erid, not
the bepinning, of the dispute. (See -Feldman,
Arbitration  Modernized--The ™ New  Callfornia
Arbitration Act (1961) 34 So.Cal.L.Rev. 413,414, fn,
11.) Expanding the availability of judicidl review of
such decisions "would tend to deprive the paities to
the erbitration agreemient of the vcry advantages the”
process is intended to produce,” Sip erm
Court, supra, 40 Cal.3d at

222 Cal

710 P.24d 833[dis. opn. of Lucas; I.]: "see ganerally,
Judicial Déference, sipra, 23 UCLA L.Rev at' p.".
949.)

mterventmn in ths' arbltranon pmcess be__

Because tha decismn to

451, 157 CelRptr, 167)
arbitrate ‘grievances evinces' the' parties’ intent to
bypass the judicial systerd end thus-avoid poténtial
delays 4t the trial and appellate levels, fai'biu'al_ finality
is B coré obmponent of the phrties" agrecmént to
submit to drbitration. This, an arbitrition degision is
final antl-conclusive becaiise the parties have dgreed

that it bei s8.°
décision is final and binding, courts sifnply dsdure
that the parties receive the, bennﬁt of their’ bargam
[EN4}-
FN4. - Professor™ Feldman suggests ‘thiat,
- "Psychologically and- -ecofidmically; * the
partiss hnvmg ‘pelectsd their owi desider,
+#higy Would, on the whole, be satisfied with
his ‘gwerd -as the ‘best which could bé hed
under the circumstances.". (Feldmnn,
Arbitration Law - in  California: Private
Tribundls for Private Govertiment (1957) 30

Ensuging arbltml finality ' this requu'es that Judxmal

< By ensiiring thiat” dfi arbitrator's

So.CalLRev. 375, 384 [discussing the
arbitration scheme under the 1927 law).)

wex]BR %004 Moreover, "[alrbifrators; uniéss
specifically réquired-to act in conformity With rules
of law, mey bese their decision upon broad principles
of justice and equity, and in doing so may exprcssly
or impliedly réject-a claim *11 that & party friight

successfully have nsscrted in & judicial action."

Sar Barenfzld 3 C .Zd 5 523 212
P.2d 233: 'see Also i 8
Cal.2d 86 & Cal.Rptr, 880 6 2d 1000:

Grumwald-Marx, Inc. v, LA, Joint Bogrd (1939) 52
Cal.2d 568, 589, 343 P.2d 23.Y * As early ag 1852,

this' coitit recognized that, "The arbitrétors are ndt'

bound ' &Ewadrd on principles”of dry law, but may
decide on principles of equity and good consciénce,
and make their awerd ex aequo ef bono [according to
what is just and good].” ]Muldm v, ‘Norris (1552!
Cal. 74, 77) “As a consequence, arbiftation awards
are generally immune from judiciel review. 'Perties
who snpulnte in an agreement that cuntmversms that
ms¥ arise out of it shall be seitled by” arbitration. s ey
expect ndt only to'rsap the' advantagcs that’ ﬂow from
the fise of that nonfechinical, sintifiary proceduré,‘buf
also to find, thamselves “bound* by an award-reachéd -

by pdths nmther markad nor u'acaable am-l not’suhject N
i 81

N7

(4] §| Thus both ‘because it vmdlcated the mtentlons

of the’ paruaa “thiit ‘the' award be ﬁna] end becausé an-

arbitfator’ '8 hot“ordinarily constiained to decide

according to the fule of law, it is the geneml rule that,

"The merits of the controversy between the parties

are not subject to Judmml revisw." f_QMg_fﬂ,_l_lp__._
Cal2 : 08 P2d : X

American ‘& Nat® 'etc BasebaH C‘Iub.s' . Mq;or
League-BasebaH Players Assn (1976) 59 leénpé
B Cal: 262 [hereaftar Bagseball
Plnyers 1) Further; a ‘court mey not- ‘review- the
gufficiency of the evidénce' supporhng an arbitrator's
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award, (Morri._s ¥ Zuckemag, gugrg,, .69 Cal2d at

: ; i ,Eacxt:c

Ve etable ra, 2 Cal Zd 238 2d 4
oguelrg.v. Kaiser Foundarion Hospltals, supra, 203
Ca 3d _at.. .250° Ci 478;. see

general]y, f Cal. Jur 3d {rev. ), A:bmahon and Award,
§ 78, PP 133-134.)

8] Thus, it is the genml"rulc that, with nanjuw.

exceptions, an arbitrator's- decision cannot be
reviewed for errors of fact or law... In reaffirming

this generzl rule, we recognize there ig & rigk that the -

arbitrator will.meke a mistake: That risk, however,
is acceptable for two reasons, First, by voluntarily

submitting to arbitration, .the parties have agreed to -

bear that risk in retum for a quick, inexpensive, and
conclusive resolution to their dispute. *12 See That
Way Production Ce, v.- Directors Guild of America,
Ine.. 96 Cal, d 960, 965, 158 CalRptr..
475 [hereafter .That Wav ]) As one ¢ommentator
explains, -"the parties to en .arbitral “agreement
knowingly take the risks of error. of fact or law
committed by the arbitrators and that this is a worthy
'trade-off. in .order. to. obtain :speedy decisions by
experts -in. the field whose practical experience and
worldly, reasoning will be accepted as comect by
other ..experts." (Sweeney, Wudicial “Review of
Arbitral Proceedings (1981, 1982) 5 Fordham Intl
L.J. 253, 254.) "In other words, it is within the power
of the arbitrator to make a mistake either legally or
factually.
arbitration they agree.to be bound by the decision of
that forum knowing that arbitrators; like judges, are

fallible.” **905 ***189( That Wgz, .rygrg, at p. 965,
158 Cal. Rpir. 475)

Gri rth Co. v..San Diego Col. for Women, supra 4

Cal.2d 501, 286 P.2d 476, is illustrative. In that
cese, the plaintiff contracted. fo. .build certain
buildings for the defendant college. - When work was
delayed, a-dispute arose end. the matter was subrmitted

to arbitration. When a split arbitration panel ruled in -

the defendant’s fayor; the plaintiff moved the superior
court to vacate the award, claiming, inter alia, that
"the decision is arbitrary, harsh and mequ:table, that

it is contrary to law;. and that it is not coextensive .

with.the issues submitted.": ({d_at. p;-510.. 289 P.2d.
476.) - This court rejectsd these contentions; stating, " -

‘Even if the arbitrator decided:[the] point incorrectly,
he did decide it. The issue was admitted properly
before him.  Right,or wrong the parties have
contracted that such a decision should be conclusive,
At most, it is an error of law, not reviewable by the
courts.! * .(Jd st -516, 289 P.2d 476, quoting
Crofoot v. Blajr Holdmzs Cor.u (1953)..:119

[Crofoot

When perties: opt for-the forum of

Pags 6

disapproved on other .grounds, Posrer v. Grunwald-
Marx; Inc. {1961) 56 Cal.2d 169, 183], 14 Cal. Rgtr,
297, 363 P.2d 313.)

A second reason why we tolerate the risk of an
erroneous -decision. is° because the Legislature has,
reduced the riak to the parties of such a decision by
providing for judicial review in circumstances
invalving serious problems with the award itself, -or
with the faimess of the arbitration process. As stated
ante, privete arbitration proceedings are governed by -
titte 9 of the Code of Civil Procedure, sections 1280-
12942, .Section 1286.2: sety forth the grounds for
vacetion of an arbitrator's award... It states in
pertinent part: "[T]he court shail vacate the award if
the court determines that: [{ ] (2) The award was
procured- by corruption, fraud or other undue means;
[9] (b) There was carruption in any of the-arbitrators;
[f ] (c) The rights-of such party were substantially
prejudiced by misconduct of a neutrel arbitrator; [ ]
(d) The arbitrators exceeded. their powers and the
award cannot be corrected without affecting the
merits. of the decision--upon the controversy
submitted; or [ ] (¢) The rights of such party, were
substantinlly prejudiced by .the refusal of  the
arbitrators to postpone the hearing upon sufficient
cause being shown. therefor or by the refusal of the
*13 arbitrators to hear evidence material to the
controversy or by other conduct of the -arbitrators
contrary to the provisions of this title," :

In eddition, section 12866 provides grounds. for
correction of an arbitration award,  That section
states in pertinent part; "[T]he court, unless it vacates
the award pursuant to Section-1286.2, shall correct
the award -and confirm it as -corrected if the court
determines that: {f ] (a) There was an .evident
miscaiculation of figures: or:an evident misteke in the
description of any person, thing: or property refgrted
to in the award; [f ] (b) The arbitrators exceeded
their powers but the.award may be corrected. without
affecting the - merits of the decision upon -the
controversy submitted; - or [] ] (¢) the award is
imperfect in a matter of form, not affecting the merits
of the controversy."

The Legislature has thus substantially reduced the
possibility of certain: forms of error .infecting the
arbitration process itself (§ ..1286.2, subds; (a); (b),
(c)), of an arbitrator excoeding the scope.ofhis or-her.
arbitral powers (§ §:_1286.2, subd.(d), 12866, subd..
(b)), of some «obvious and- easily correctable mistake -
in the award (§. 1286.6, subd. (a)),.of one party being
unfairly deprived of'a fair opportunity to present his
or her:side of the dispute-(§ - 1286.2, subd. ()}, or of
some -other techmical:problem with the eward (§
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12866, subd. (¢)).*

arbitrator's  erromeous  decision  represents © an
acceptable cost—obtaining the expedience and
financial savings that the  arbitration- "'pr'ddess
prmndas--as compared to the Juchcml pruneaa .' '
Although 1t s thus the general rule” that an

arbitrator's decision is fiot ordinarily reviewsble for
error - by either " the ttial or-appellate * courts,

Moncharsh contends three' exceptions t¢ the genera[ '
rule apply to his case First, he claits-a couft may '
review an erbitratot's decision if an endriofddw is -

**%190 **906 apparent onthe facs of the award-and-
that error ‘causes substantial injustice. -Seconid, he
. claims - the arbitrator - excesdéd: “his™ powers. - (§

1286.2; subd. (d).)* Third;"be arguiss Goirts Will not

enforce arbitration decisions that até illegal or'violste

public policy: ”We dlscuss ench pomt senahm.
2, Ermr on the Face nf‘the Arbltratmn Dnciamn

A review of the pertmant nuthontles yxelds no

shortege of proclamations that a court mdy vecaté'an *
arbitrator's decision when (i) &n eiror of law appears:-

on the face of the decision, and (i) the error-ceuses

substannnl mjustlce (See, eg dbbagf'ﬂ Cai{fgm a

tate

Cal.Rptr 589,1 Indced, ‘SOMeE CASER hdld ‘the error
*14 need only appeér-on the face of the ‘award, with:
no mentmn of resultmg mjustme (See e.g., Park

2CaliApp.3d 1414;
14210, :239: CaL&p_g, 51,} As’ prewwusl},r ‘noted; -
however, - the Législature: has™ set forth- grofints for
vacation (§: 1286.2) and correction (§11286.6% of an

arbitration award and "[a)n error 'of 1aw is not one of

the gruunds " (Naggeiro W &gtser Faur_;dg_i ﬂ'

Cal.Rpir.: 4Z§. and cases cited’) - ‘Because Mnn:.harsh
contonds that an additional ‘exceptioti: to ‘the ‘general’
rule-for-errors of law is ‘authorized by both common
law and statute, we riext determine the' geneals of that
notion as well as its contmumg vahdlty

i

a. The Early Common Law Rule

We begin-with Ml Vi :

(hereafier AMuldrow |I 8 case! amsmg before the
enactment of any arbitration statutesiin:this state.” In
Muldrow: . & dispute ‘arose ‘between- the parties tand
they agread to siibmit the inatter to & panel of three
arbitrators; whose decision Tghould :’bg final - and
conclusive," - (fbid) = The: arbitrators' reached a
decision and N_oms the losing party, snught 1o vacate
the award, - This cotrt fuled in his-favor, and we
quote the opinion at length because it exemplifies the

In- light' '6f these stmtutory .
provisions, thé resididl risk to the parhes of an .

" Page7

contradlctory rule of judicial réview. that kig*boen
repeated in modiﬁed furm sinco those eariy daysi -

"The ﬁrst pomt we prupoae {0 examiné, is, 8§ {0 -the
power of the Court below to inquire into the award
now before udc It is & well gettled princigle”that’
courts of equity, in the absence of statutes, will set
agide awards for fraud, mistake, or accident, and it
makes no différerice Whether'the rmistake be ons’of
fact of law. "iIt<a trie, inder i geéneral submmission,
arbitrdtots have power to decide upon the law &énd’
facts: and 4 mere itistake of-law carmot be' taken
edvantage of. The drbitrators'aré not bound to’award
on prificiples of dfy law, but may decideon
principled of eduity and-good conscienice, and-miake
their award’ ex- aegiio et boro.  If’ ‘however; they
meen to decide according to the law, and rmstako ‘the™
law, the -courts will s8t their-award aside,’ A
distiniction ‘seams to hhve beeii taken: m ‘the. books
betwieen geneial and epeciel awards; -Ixi the' ohséof
general finding, " it’ appeara to’ be“well settled that:
courts s will “hot inquire info mistakes’ by ev:dence
aliunde :“but where the atbitrdtrs Liave made nny
point 4 matterof judicial inguiry by spreadmg it Upon
the Tecord, and they mistiké the’ Tawid & pnlpable and
material - point, “their™ award ‘will” b8 set “ndide,
[Citahon.] “The mere act of. ‘etting’ forth theif teasons'”
must bé corisidsred for'the pufposs of endbling those
dissatisfied to take advantage of themi [Cltanon.] In
all' cases -where: the aibitrators ‘give the ressons “of
their finding, they are”supposed to” have intended 'to
decide atedrding té law, and 1o refér the point for the
opinion of¢the Colirt.> In sich’ cases; if they miistake
the law, the dward must be'set agide; ¥15 for'it is dot’
the opinion they intended to give, the samé haviiig
been made through nustake, [C:tnhon] In t.he case

are not to-be’ commanded. as atbitraiors may often
decide’ with perfect. equity betweed paities, and not
give -good redsons for their decisios;” biit wheh 8
special awird i§ oiice before the Court, it ‘miist stind
or fall by its’own! intrinsic correctness,'teatcd by iagal

pnncxples [Cltatmnsg]“ (2 Cnl, gtppi :ZjZ-fZB,]

The My_ldg_ug court conaluded. "In the case before
us, the arbltrators have get “foith ' the® perticular
grounds Gpon which: #%*191 **907 their findinig was -
based:{+and" it- follows “frora the 'suthioritied ‘alterdy -
cited; that ‘the correctiiess of the prmmplea by which
they “must be :supposed to have béen goverhed'is'a

proper su‘bje::t for Judlcml mqmry (2. Qal, at g, jZ ,) .

Although Muldrom. gugra, thus ncknowledged that,‘ :
at comrhon law, an dfbitrator fised not-follow the law ™
in arriving &t a decision;and that "2’ mere m:stake of '
law cannot be teken advitage of"' (2 Cal, I
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the opinion gualified that statemant end held that an

ewatd redched’ by af) erbitrator mny nevertheléss be~

reversed if the error i "spread[ } . upot the, record"
and thé :mstake is one "palpable and material point. i
(Ibig) ,Mugdrg]gg alsu stited that when an arbitator

gives reasons to support ‘his decision, the. sward. was -

subject ta full-blown Judlcml nvemght and “must
stand ‘and fall by its°oWn intrinsic currectness tegted

by legal pn.nc:ples " i,!é,_p_' 78.) [FNS]

FNI
co:rml ovetr arbm'al awards, Muldrow, Muldroy,
,gugra, was: typmal of ‘courts from that early

ere in cxhlbltmg sugpicion’ ‘of _private’

arbitretion 48 a° means of dispute resolution.
Ths, fur examplé,’ coirts hag :heid_ that a
common law sub ission ‘to ‘arbitration was
revocable at any. fimeé prior to the award.
(See California Academy of Sciences y.
Fletcher (1893} 99 Cal, 207, 209, 33 P. 85S;

3 CalJur., Arbitration and Award §.19,p
.55, In addition, early ciod
" ngreemcnts to. arbm'ate fuiure dxspu_tes were
~unenf0rceable, both at cammon law end

under the early statites, {B!nggtt Co,_v.
i Wy 4 156 . :

" Feldmitn, Afbitration” Law in Califorma
“rivate Ihb:_ma!.r far Przva!e Government,

appea.l could bt:'taken ﬁiarefrom. [&eis.g ¥,

Hotaling (1892) 26 Cal: 617,621, 31 P. 740;

- conclided the ﬁnallty éc“ ‘
pursuant to stntute was.th

was subject to unquahﬁed Judlclal rewew.

"it may be regarded as the settled rule, that the"Cour-tﬂ{

will not disturb the award of an nrbﬂmtor . unless
the error wmch is complained of, .‘whethsr it be of ¥16
law or fact, appem on

p._131) ."Alfiough the" caunpmported to be
following M ora; 2. Caly 74, there was 10

quahﬁcnhon that the error. must be on a: ipalpable and

By ensurmg someé measure of Jurhc:al,

“heid

¢ of the nward i Hd_a

Page B

materiel point” (Jd atp.77.} ' i .-:

Six months Inter, We' ndd:essed tlie issue- aggm - In
Headley v. Reed 11852] 2:Cal, 322, another cise
involving & refarence, we wrote, "Accord.mg to sthe -
rule settled.in [Muldrow ], the decision of the, referse
can only be set asidéon account of fraud or: gross
error of law or fact appareut on its face." Qg_g_t_gl

325; italics addecl ) The ﬁeadlg cuurt thus mjactad

did not repeat Mﬂléﬂpﬂ s assertion that an arhv;rator's
decision was- subjéct to full-blown Judxcxal rev;ew

These, three early cases-M_ul oW, Z)gsor_z. ead] gy

involved. arbm-annn (ot a roference, which  was
considgred functmnally equivalent fo" arbmahon) at
common I, ‘From them, we cen parcawe the
begmmngs ‘of the rule penmtimg judicial review of
an arbitrator’s ruling if emror appaarad on the face of

the award '

b. The Deﬁéiogméﬁiof&@iﬁdbry Law zsgfaré-*mz'r

Around the time, - the aforementioned cases were
decided,’ the Laglslnture enacted the -Civil: Pmctlce
Act of 1851 and . estabhshed therules govermng
statutory arbltratmn. In 5ectmn 386 of thnt act, the,
Leg!slatul;g. §pecified the gmunds on: whicha court
could vacate an;nxbﬂmtor’a award;. "The Court, ‘on
Inotmn, may vacate -the’ | award upun<e1ther of tha_
followmg groun y 2[1] ] 1at. That it was: procurod
by corruptlun or 4:1°2d. _That the aIbltmtors .
were gmlty of n ,u;":t, of commn'tad gross error

[3d_]H'I“‘E:Et h arbifrators exceedad then' powers m
making their award; “or that ‘they “refused, "or
mpmparly 0m1tted, to, cons1d part of. the matters

permntmg Judlcml revxew if there was' a gmss error
on thc face uf ihe award Nor was B cmn‘t panmtte,d

[legn]] correctness," as suggcsted in '_ g

205 (hereaﬂ:er f_eachz ), In I:hat case tha losmg §
party {0 an arbitration mioved to Vicate the :award,
claiming & amoiig othef ¥17 things thet “the arbm'ators
refused - to hedr " perh.nent éwdence " " tithe

Copr..© West 2004 No Claim to Orig. U.S, Govt. Woarks

207




10 Cal.Rptr.2d 183

(Clte as: 3 Cal.4th 1, 832 P.2d 899, 10 Cal.Rpir.2d 183)

arbitrators "exceeded their powers- (Id_at p. 206,
The trial court "refused to entertain the motion" on

procediral grou.nde {id_at p. 202,) Although the,

grounds aséetted in support of the motion to veeete' T
seeined to fall within the then-existiig statutory -

grounids’ for vecahon, this court refused to examihe
the decision of tlie court belew, finding the ssserted
grounds to Vacate the award "wholly insufficient. (]
Our Statute is but a re-afﬁtmence of the common
law, and gwes to the parnes no h1gher rlghts then
they mijht have asserted in a court 6f equity in case
of mistake, fraud or accident.  The rnisconduct,
contemplated by the Stetute, was intended to apply to
unproper ‘conduct in fact, ¢ such as that of a witness or
juror, Bs: eentra-d:lstl.ngmshed from mére eftor: of
judgment: [ ] ‘The whalé docitine of Arbitration was
fully reviewed by this- Court in thé case of Mg{_aug
v. Norris, 2 Cal. 74} in ‘which we demded ‘that 'we .
would not disturb the general finding of arbttratore.
and that an award could not be set aside except in the
ceses there mentioned,” (Peachy. supra 4 Cal. at
207, punictuation end capitaliZation in"d‘i‘ig‘inel.)

The Peachy opinit is noteworthy for two' reasons
First, it fatled to construe stnetly the tenns "of the

statute. Thue altholigh-the appellant ra;s'd'greunds o

for review that were apparently peniij
section 386 of the Civil Practice Act- (i.e; cleu'ns I:het
the nrbm-ntor failed to hear pertment evtdence and
exceeded his: poWers}. the cotrt, declined: to invoke
those stetutury provisions. Instead, it concluded thnt
the new stafute wes. merer an nfﬁrmetmn of the
common law ind that the statute granted dteputents
at

grounds would destroy ﬂns' mode of adJusnng pnvate
dtﬁ'erences (z ﬁz, sugra, 4 Ca], atg 202,1

Secu’nd Eegcl_w Te

afﬁnned the avallnblllty of
RPN a

The evolutton away from an emphas:s on the: .

cornmon law, ﬁrst euggested by the enactment uf the
Civil Practtce Act of 1851, eentm
l_.igdsgz (185D) 15 Cal, 390, In that eaee, pertners in
the Salarhander Iron Works deeued 1o dmdolve thetr
perinership and sibimitted their” dispite o an
arbitrator, who found in Carsleys favor.  When

Paged .

" Lindsay siccessfully moved the trial court- to vacate .

the award, Carsley-appealed, in support of the trlal -
court's decision, Lindsay argued, inter alin, that the
‘award was ‘propérly *18 vacated beceuee 1t was
" contrary to law aiid ev1denee This court rajectsd
that argument, reagoning, "we are not aware that an
award of an Arbitrator can be impeached on this
ground.... An mpeachment on thig ground was not
admissible &t common law, and, if it were, our
statute, (Practice Act, [§ ] 385 et seq.) prescribes
other grounds, as those upon which alone the award
can bg ***193 **909 vacated by the Dtstnet Court
upon metmn.“ {Carg[gg, ,gggra, gt p, 394, first jtalics
m ungmﬂl ‘sscond added citing ﬁﬁlluﬂﬂ'g._l
Cal. 74; . .Peachy, ﬂg:_g, 4 Cal, 205)  Although
Qgﬁg{g{ cited Muldrow and its progeny, it is clear the
court had subtly. ahtﬂed itg pos:non to place greater
reliance on the statutory prowsmns as the exclusive
- grounds _on which an arbitration . award could be
vacated

This trend cuntmued whed, m;'1872 section 386 of

- the Civil Pragtice Act was eodtﬁed mﬂmut change as

Code of Civil Procedure former eeenon 1287 We
addressed the new statite in jzz re. CQE!H (1200) 128
Cal. 2:22, 60°P, 862I In thet case.,:l’ratt nnd Conner
bad @ dispute ovér a promissory;note eiid submitted
the contioversy to en’ arbxtrator, who - found ‘in
Connor's favor. Pratt maved fo modify the ewerd., and
to vacete & portion of it, Whe e trial'court "denied
his ‘motion, he appealed elalmmg witnesses tn the
hemng below ‘were not sworn,  This court’ afﬁrmed,

{ froversies are voluntarily
ueed Aot be, and
f:equently are not, leamed m','the law, it is mot
eontemplated that their ewards will be v:ewed in the
light of that strict adhersnée’ to- legal -rules and
procedure which is expected in purely judicial trials.”

( g at _pp.. 28]-282, 60 P. 862) After guoting
Cal. ! 'ﬂne_&mﬂ[com’tﬂeﬁy
eteted "the; only grounds for'a motioh to vacate or .
modifyf'an. ‘award ake .s-peelﬁed in secnam 1287 tmd
1288 of the code;’ the grounds for veceh.ng en
award Code C' 7

_6_1L 1tahcs added)

By the tune of Ig ce C'oﬂr:ol', sugra_,then, ﬂns court
had dechned to "_erpetuete leﬂ:aﬁ" o gestmn thal

Indeed,( 'e _opposite was true, eourts felle i tllt‘.":
leglslatwe “scheme  concluded the gréimds’ Tor
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vacating an award were exclusively those set forth by -
statute. The -Coppor .court, .however, retmned an,

: J 5 "spread upon the:
record”. aﬂ'eetmg 8 "palpab end material point!i:

(Muldrow, supra, 2 Cel at p. 77), was transmmgn.ﬁedﬂ- ‘
in In re Connoy into g rule permitting judicial review -
of an award-if it contained a, "gross" error; .although.
former section 1287 did not specify:that ground as &
pemnsmble reason. to vacate :an .award; *19_in re

although empheslzmg the exeluswlty of the . Btatutery
grounds. .for- vacating an- nrbztrat:on .award, the

Connor court retained a. vestige of the common law .

rule that provxded mOre gENerous Juchcml oversight.

Sixteen years later, thm eourt retreated semewhet .

and appa:ently returned tn the rule developed in

earlier- caseés. (mos_t,_potn'bly Mu g’,:_gm g,:g, 2 Cgl,
74, angd especielly Peac, :

deemphasmed the exclusivity,of the Vstetutory gmunds

for vecatmg an nwerd. Ine Utah:Const,-supra, 174
Cal, 56;. 162 P, 631, u:disputeayose - between a .
raitroad gnd 2 construction company over; whether g ..
debt hadibeen dmchnrged. The -parties submitted"
their. dxspute t0 &0 : arbitrator, who .ruled in the .
raiiroad's favor : ‘The constriiction -company moved . - .
to vacete; the eward ;and appealed when the trial court .. .
denied, m _motion,. We. -affirmed. the tnal court's
decikion,: cltmg -Muldrow, sugra, 2 Ga!, 25, end its -
progeny:-.."The code, provisions. are. in- md of the. -
eoxmru:n-,hm'r remedy of: arbitration, -8 reafﬁrmnncei-

thereof, nnd do not. alter.ts. principles. - [Cltahens]

An -award made. +upon . an . ungualified eubm:semn;

cannot-be nnpeaehed on the greund that it is contrary
to law, unless the error appears o1 it face.and causes

substantial injustice;. {Carsley.y. Lindsay, Isupra]id ..
Cal, 390; Morse on Arbitration, 296.)" {Utdl Const,,..

supra, 174 Cel. at pp, 160-161, 162 P. 631)

Although. Carsley v, Lindsay, . q;-14 -Cal. 390
was cited:in.csupport,:.the busi " for, this court's
apparent resurrection-of the common law: dominated
view of judicial review :-of+ -arbitration.. awards is
puzzling.- .(AB ***194 ¥%010 explained, ante, at
pages 192-193 of 10.Cal,Rptr.2d, at pages.908-909 of
832::P.2d;- Carsley. held that an arbitrator's.award
cannot be "itnpeached” merely- because it contained
an error of law, and that.even if it.could,.section 386
of the Civil Practice: Act-(thén codified verbatim in
former section. 1287} get: ferth the exe]umva grounds
to’ vacate |

g, elese serutmy revealsC‘az,glgg does not

suppert the’ proposition -for. Mhich | 1t “was cned in.

thelltah Const, opinion. . .-

exception to.this: general. rule:!"Mw holding:s="

Pago 10

Utah . Const.'s elmtmn to . Morse, The Law of
Arbitration and _Avard (1872); is sxm:laﬂy
unevmlmg That treatise states. that when ;parties -
submit to an arbitrator under a generel submissicn, .
“such award is conclusive as well of the law as the
fact; and the court upon the retumn of such an award
will not inquire, wheﬂaer the referees, thus authorized,
have decided correeﬂy upon pnnezples of law.or not." .
(7d. at P 296, fo. .omitted.) .As is clear, Morse does -,
ot provide  support: for the conclusion - in: Utah .
Const; supra;-174 Cal..156, 162 P. 631, that a court-
can vacete an arbitration award for. a legal eror..
eppearing -on the face of the award causing
suhstanhal injustice. ;

By the time this court decided Utgh Const,. supra,
174 Cal.<156, 162 P. 631, the law govermng judicial
review of erbitration awerds was in g stateof flux,
The *20 initial common law view permitting -
unfeftered . review of an' awards "intriosic
correctness,” ﬁrst set forth in Muldrow, supra, 2. Cal.
74; had, faﬂen by the wayside. More importantly, an
alternste . rule ‘permitting . review- of - an error—er
perhaps, a-"gross” error::on the face .of the award -
causing  substantia]l injustice, also begun with -
Muldrow,. waned with the advent of statutes.(first in::"
1851; then in 1872) governing the aren, and Hid also ™
epparently fallen into disfavor (Carsley.v.. Lindsay
supra, 14 -Cal 350),. although the notion was: not-
completely abendoned. (In re Comnor, supra 128
Cal. 279, 60 P. 862)) By 1916, however, that notlon
had been .revived 'in. Utah_ Const, supra, - 174- Cal.”
156,162 P, 631, - Indeed,-Utah Const, has been cited . .
in appellate decisions in the last 10 years-for. this very
proposition. (See, e.g., Fark P!azg] Ltd . v, fzgt‘z
~193 Cal : -

After1927, the h.mits of Judle:al review of arbltratmn
gwards weuld evolve still further, thm mne shaped by
additional: legxalntxon

c. Developmeni af rhe Law After 1927

By 1926 the populenty of private arbm'atlon a8 a
viable. altemnte to. resolvmg disputes outside -court .
was in decline,: MW]idespread dissatisfaction with -
our laws .respecting.,arbitration" [had]-been- often.
expressed.-by chambers of commerce; -mercantile
associations and business men generally.”. (First Rep:
of the Judicial Council of Cal. (1926) exhibit-B, p. 57 .
[hereafter. First. Report].) -:In- addition, there-were,
indications that the organized bar also -opposed
private arbitration, . {See Proceedings of the Fiftéenth
Annual Meeting Cal. State Bar Assn. (1924) pp. 70-
73, .-quoted .- in  Feldmen, - Arbitration; Law . in -
California: Private.. Tribunals for :Private.-
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Government, supra, 30 So.Cal.L.Rev. at p. 388, fn,
42.) “In 1926, Los. Angeles Caoynty reported ‘its clerk .
filed on]y three submission§ o arbitrate; Alaniet
County* reported 10" petitivis ‘were filed that year
(Ftrst Report, .tupm, p 57«)»’»'3?2' B

'I'he reeson for the deafth of subrmssxons to

itk
private arbitrahqn was o more eﬁctent tt_mn regular
judicial “adjudication due -¢o the “-statutory rule
permitting a disputant t6 revoke his or her'submission
to arbitrate "at any time before the award is made."
(Pormer § 1283; see also First Report, .vupm. p.’58.)
Second, private' afbitration wes not viewed as a
particularly valuable method of dispute” resolution
because courts would not enforce contractual

provigions agrecing to submit fiture dxsputas to
e.rbltrahon: B d et Co, ebe Ca 2190°
Cal 6 8

These perceived flaws were remedmd Wlten, in 1927,
the Legislatre amended the stetutes ’ govemmg '
pnvate arbltrahon. (Stnts 1927; ch, 225 fp 1403 ‘et

statutes in ‘reaponse *21 to theé report to the ***195-
**911 Tudicial: Council of California, the Legidlatire

intended to encourage the e of private’ erbm'etmn

The - 1927 améndrrients thog represent 8- clear
legislative expression: of public policy in favot: of
privaté arbitration as an altarnate method of dlspute
resolutlon. '

In addxtlon to those changes. former sechon 1287-
setting “forth the grounds for vatating an' arhltrahon
award--was - recodified and “Yonumberad ©as <new
section -1288, - -That séction provided in perhnent :
part; "In either of the following cases:the- suiperior
court of:the County or city and county in which baid
arbitration was Hiad must midke an order vacating the
award, upon the application of any" party ‘to-the’
arbitration: [f ] (a ) Where the award wes procured
by corruption, fraud or undiié mieans, ‘[ ] (5') Wheie
there was corruption in the arbitrators, or either of
them: [ ].(c") Where the ‘arbitritorsweie” guilty of
nnsconduct, if reﬁ.lsmg to- pnstpone ’che heanng, upnn ‘
evidénce; pertinent' and mntena] to ‘the controversy.
or of any othér misbehaviors, by: -which' the rights“of
any party have been préjudicéd: [ ] (4 ) Whre the
arbitratots. ekcéeded their powets, .or go. |mperfectly‘
executed -themy, that a mutual; findl" and' définits

award;upon the subject-thatter submitted, was’ not"'

made," (Stats 1927, ch. 225 §7D; pp 406~ 40‘7)

BTE
1

The major changés in the new statute were:: {1) the
addition in-subdivisiof {a) permittihg vacation when

Page 11

the award was procured by "indue meeans"; and-(ii)

" the additiohi'to® subdivision (d) permitting vacation
when the arbitratofs "so imperfectly executed [theu' '
powers] that & riutual; find] and definite fwerd ... wiz-
not made." (Former § 1288, Stats. 1927 ch. 225 §
9p 407) I

The limits of Judlcml review of‘ B’ arbltrmcm award
under the- 1927 nmendmeuts weré addresded in

29 Cal.2d 228, ;
441, In that case, the seller claimed ifs: eontract with'
a buyer to ship- capra “from the Fiji Islarids to Sen
Diego, Celifornia, was cancelled due to the outbreak
of World War 1. The thatter’ was submitted 't exi
arbitration panél, which found in favor of the seller.
The buyer moved in supenor court to vacate the
ewerd, cleiming it was not given an adequnte
opportunity to add.ress the sel]er's erguments - '

The, Eg_c_tzig E:gge[ab court stated thet,” "The iherits
of the eontrovemy between the parties dire not subject
to ‘judicial Teview,” By ‘section1288:of the Code of-

Civil Procedire- the -wiiperior court' s power to
vacate an eward [quntmg the ‘terma of se se g__l:lun 328 .t
-Cal.2d Bt p

P.2d 441 ,) Later, the court expleinéd,;’ "The form and-
sufficiency of the' ev:dence. #nd thé-credibility and -
good ‘faith ofithe parties;”in ths absence of *22
corruption; “fraiid “or - {midue :mgans in obtalmng an
award; afe not matters fof judicial Teview."” (Jd at by
238, 174 Pgd 441,) -It-is significant’ th.dt the court
twice emphnaxzed the’ statiitory grouids: for vacatmg
an -award;- buf hever reitérated the old’ feotmon law
based‘tiilé permittinig réview: for an éffor on-the- face
of the awird that chuses substantial injustice:y Tn"thiis
way, -the Pacif' ic_Vegetdblé ‘court- suggested that .
former gection™ 1288--abd “hot:'the common law—"
esteblished:th limits of ]udicta] revzew of erbﬂratmn
awnrds_LFNﬂ LR

mtutory grounds were ' €Xchigive, -its
ultiifate meaning was somewhat ambiguous,
for >t alsd noted t'dat " 'The statutory

provisions - for - al review~ therebf -are

memfcstly for the. sole pirpose df preventing

‘the ' thikiis¥ " of Lithe™ proeeedmg, where

© s cofruption,:fraund; -misconduct 'gross efror,

or-inistiike hiasbsen carried intd the dward to'

thie Giibstantial- prejudice of ! party ‘o the

L proceedmg' N (1d;. {1174.P:2d 441,"
quoting Litah: § Y :

- Mxtﬂm added.) ‘Becauserthis -

quotation came in a paragiaph dis¢ussing the ~ -
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“ .-.requirement-that-a challenger must show
_iprejudice ﬂowmg ~from the alleged 10T,
- however, .it_is. doubtful the court meant to

Cam .face of the - award eausmg substanual

T mjusuce.

.

A few years aﬁer Egcx_‘f_ic Vggezable sgp_rg, 2,

Ca).2d.228...174. P2d 44], the. murky issue of the

scope of judicial review of arbltratlon awards, gained -
In ***196**912Crofoot .
:119.Cal.A

S0me muuh—needed clarity.

260 P. 2d 156 [hereafter ro!aot ] Justice Raymond
Peters;. then, the Presiding Justice .of the Court- of
Appeal for the First Appellate District, Division One,
confronted. a..case involving alleged fraud in a

comp]ex stoek deal. ..After.numerous lawsuits were
filed in. Cehforme and New. York the interested
partieg agreed to, .- submit, the .entire. matter - to

arbitration, . Followmg presentation.of . ev1dence to. .
he rendered 2. ﬁve—page award_

the erb;tratur
hundred; ﬁﬁeen pages .The.. overall result was a
judgment in favor.of Blair Holdmgs Corporation
(Blair) and against Crofoot.
moved in superior court to correct and confirm the
award, and Crofoot appealed.

At the 01_1 5_Court cf Appeel explained that
after the, 1927 amendments, to the Code of Civil
Procedure 'wn_enw,agreements fo arbitrate were
governed exclusively by stetute end there was “no
field for & common law arbitration to operate

156,) The appellate couﬁ therefore re_;ected Crofoot's
argument. that .the arbmetor lﬂcked - Jurisdiction
because Blan' never, secured a court order submitting

the cases te arbztranon ."Prior..to. [1927); it wes
undoubtedly: the law: thet both .common -law and
statutory . arbliratlons exmted An this;state, that in the
absence . of [a. court] order of..submission the
arbitration;. was deemed:-to, he a common law
arbitration, and that.in such commaon law arbitration
the award.could: only bg enforced by.an.independent
action and-could not-be-entered.as-a judgment.... 1]
Since 1927, however, these limitations on statutory
*23 arbitration no longer exist." (Jd. at pp. 180-181
260 P:2dl56 ) After noting, some-of the-differences

between:common law and statutory. arbitration, the-
appellate. court concluded, "that by .the adoption: of.
the 1927 statute, the L:sgislature intended-to-adopt:a

comprehensive . ‘all-inclusive . statutory  scheme,

applicable to all ‘written-agreements to arbitrate; and.

that..in, such: cases the doctrines. applicable.to. a

embrace the old:rule: permitting. a court fo.

Blair successfully .

Page 12

' common law arbitration were abolished." (id _at p,

182, 260 P.2d'156.) [FN7]

FN7, This conclusion was foreshadowed
three years .earlier by a scholarly article on

whnch the - Crofoot- court rehed
: Cratoa;, Supra 112 Cal. Agg 2d at p. 182,. .

260 P, 2d 156,1 . The exticle noted that. "’I‘he:

present Btntute a8 detmled 0one, con‘cmvenee ..

.. common lw pnncxples almogt- ppmi by
point,

(See .

‘Legisletive purpose.- {0 abolish, - ..
applicable common law might be found ...
from this fact glone. = Phe statute. obhterates
all gmdepusts undex -which fhe” prevmus
statutes permittéd notice whether.one was "

contracting for, statutory or, common law'. .
arbitration. 1t is. reaeoneble that perhes who,:.__.__.__

vohmtanly agree . in writing,. to. ar'bltrate'
should be bound by the: statute end ahould
81 eﬁerthuught be perm.ltted to sscape

 from their contract through the porfals.of the
commion law." (Kagel Labor and
Commercial  Arbitration Under  the

California Arbitration . Statute (1950) 38
CalLRev 799 809] .

On-the queetion of arbiﬁ’al finality, the C roi‘eo court

was more circumspect, admitting "The law, is not
quite. so. clear as;to a court's powers of revmw over
questions .of, lnw

 Const_Co. v..
156, ]62P 631,)

_The later cases have gone much

farther in’ granting. ﬁnahty to the award even asito. -
In Pacttzc Vegegable Oil g;erg "
2 2d . 74 P.

quesrhons of law,

441, % wes bluntly,
controverey between

"Under these cases it mustbe held, that in the absence'
of some limiting clause in.the arbitration: agreement,

the merits of the award,-either on questions of fact or

of law, may not. be reviewed except as: pravzded inthe, ...

statute," .. Y
260 P. 2d 156, ﬂahcs added)

FNBJ ‘At this point,

inserted a footnote and stated: "But even
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prior to' 1927 it was held that only 'gross'
errors of an arbitrator were reviewable<Ip re
Connor, 128 Cal, 279, 282 j60 P, 862],"

 This bold staterheit feflected the' erid reault of i many
years of evolution in the ***197 **913 law, from the
cominon 18w roots of- cal
through ﬂlc growth ‘of thehile permlthng rev:ew of
errors on the face of the’ award (Ulih Cob

174 Cal. At pp_, 160- 161, 162 P 631 ). ‘and through the
important changel occasiohed ' “by the' 1927
amendmenbs as mterpreted first by Eacfﬁ

i 2d 2 28 I "P.2d 44’

_r;p_[gg: uplmon to-declare -that the' sole grounds for
*24 vacatmg an arbitration award were thosé’ set forth
by gatiite, " (Sec’ O'Malle

!I 1]2. 303 E,Zd 2,

In the years following Crofoor —suprd. 119
Cal.App.2d 156, 260 P.2d 136, e large majarity of
appellate decisions also adopted the Crofpot
conclusion that former section 1288 set forth the
excluewe means fnr vacatmg an nrbltrahon nward

249, QSI, 208 P.2d 24 ["the’ ments of the: awnrd

may’ not- be revxewed except as provxded in- the
statuté"]; Dowrier’ :
146 Oal.Apg 2d 70

C 19543 " —
P.2d-93 [relteratmg ﬁxe “errot ofi ! face of aWard“

standard].)"Some cdsés didinot expressly recngnm‘

the iexclusivenesd ~ of the statutory ™ grounds; “but

implied that pomt by flatly stating the ‘merits-of an-

arbitrition award wers hot subject 1o. Judacml rev1ew.
Cl Ga

8) 166 Cal 2d 2
alter (1956 146 Cal.App.2d 840, 846

304 P2d 2.3 1.)

33 P2d 1
Gerard

Pagé 13

In 1956, the Legmlamre authorized the. Cahferma
Lew Revision Comission to study and défes
whether tli§ ‘stahitory arbitration scheme® should be
revised. - (Asséin, Cone, Res. No. 10, Stats’ 1957
(1956 Reg:Sses.) res. ch. 42, p. -264)% " The
Commission's report was trangmitted'to the Governor
in December 1960. (Recommendation ‘and" Study
Pertmining to Arbitration (Dec.1960) 3 Callaw
Revision Com.Rep. (1960) [hereafter Arbitration
Study]) On the subject of the ‘scops of- Judmml
roview, the Jepoit expleined that, "Nothmg -in the
California stefuté "definés the perniissiblé ‘scope of °
review by the courfs, Numetous court’ riilings hdve,
however, developed the following basic prmc1ples -
which g8t the limits for any court review: [1{ IS [11]
(2) Merits of an-arbitretion awi either ot questmns o
of fact or of law may not bie reviewsd- eXéept “ds”
provided-for in thé statute in the absétice’ of sdtiie
limitinig clause in the Arbitrition agréement [1‘[ T
[EN[9]] [§ )(5) Statutory provisioiis for 8 review- ef
arbitratior’ proceedmgs are -for the sole plifpose of
preventing  ‘misuse of the pruceedmgs where
corruption, *25 fraud, risconduét, gross “error ér
mistake [FN[10]] his been carried iiitt' the ‘award to
the substantial” prejudlce of &" perty fo - 'the
proceedings.” (Arbitraticn Stiidy, supra, pp G-53 1o
3-54, itelics added.) .

FN9 For ﬂns proposmon, the report ctted

260" E,zd ]§6, among uﬂ1er eeses

EN10. Altlio"ugh the inclusion of the phrase
"grags ‘errot .or mistake" miy siiggest the
commiigsion approved of (or &t leasf
recogmzed) the nile permithng judicial
review. of gross etrors-on’ the' face of +the’
award ‘cansing wibstantial - injustice, the.
report - later” refutes ' this ‘Hotion) statifig;
"Hiyen a grosa ermor -of mistake in ‘di-
arbittator's  judgment' i not  sufficiext
‘' groumds - fof' vacation] usilesa the efror
- amonuiits to - actilal or comistictive fmud."
_ (Arbitration Study, Supra; i ‘GE55)

The Arbitration Study erhphisized that arbitration -
shoild: be-the end of -the dispite and that “"the
ordinary coficepts of judicial appeal and review aré .
not applicable to i 4 **914 -arbitration awards.
Settled ‘case law is" based on-'this nasumpucn."'
(Ar'mtauun Study, supra, p. G-54.) " After pUrvEying " -

the state” of the Imw, the report cofcluded that
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although -the . California- statutes. do not "attempt to::-

express the.exact:limits of court review of arbitration ;
awerds, .., no-good reason;exists to codify-into the.

Cnlifcmia statute the case law.as it presently exists:" ~

(fbid) 'Further, the: -Tepart: recommended that . the:s

“present grounds for vacating.en award should be: 1=ft
substantially uichanged.” (/d..at p..G-573 ...

report of the California:Law Revision: Cumrmsswn

thus-- con dadl that the statc of the. law;gs8

260-P. 2d 156 _', a:;_d its. progcny, shuuld ndt be altered
by any statutory amsndments BRI

The Califurma Legmlﬂture thereaﬂer enacted a
revision - of the arbitrstion statutes: (Stats.1961; chi
461, p. 1540 et seq.) - Former section 1288, which
had ast forth the grounds on which an award could be
vacated, was-slightly altered and renumbered: ag new
gection 1286,2; and this section-still controls today,
[EN11] -The new grounds .ere: "substentielly -a
. restatement:-of: the-grounds .set: out in-a bit more
archaic ::form in the 1927 -statute.!. (Feldman,
Arbitration . Moderniized—The .
Arbitration. Act -supra, 34 So. CalL:Rev. at Pp:+433.)
It is-significdntthat-there 'is 16* mention of the rule

MNew: Caltfornia..

15

permitting; judicial-review. for errors apparent-on the -

face vof -the ;arbitration: award:: cansing -substantial. -
We may.infer from-this omission that the -

injustice.
Legislature intended -to reject ‘that rule; “and -instead.
adopt the:position-taken in'case daw:and: endorsed-in

the Arbitration-Study; thatiis, "that in‘the absence of"

some limiting clause in the arbitration agreement, the
merits of the -award, either on questions-of fact of of
law, may not be reviewed except as prowded in the
statute," - (C. ; ;

260 P.2d 156,

EN L'1; The current version of section. 1286.2

‘18 quoted- on page -189 -of - 10 Cal Rptn?.d, -

‘page 905 of 832 P. 2d.

The I.-.egislamre's -intent-":is:further révealed by an
examination of other-statutes:  For- example; ‘in

providing for arbitrating-disputes -arising-from-public -

construction: contracts; section- 1296:direéts: that-"a

court shall #.:*26 Vacate the award if-after review of ...

the award it determines. either:that themaward ig' @bt

supported by mibstantial evidence or:that it is based .-

on an'‘errof of law." By specifically providing inithat'
provision:for judicial review: and correction «of error;

but not in-géction 1286.2;' we ‘may."infét:'thatsths
Legislature- did~ not intend ‘to confer :traditiond] - -
judiciel~review inprivate arbitration- cagés, & < .0
"Where -a- statate,- with reference :to- one "subject -

Pege 14.

contams 8 gwemprovxsmn, the omission of such :

subject. ... if gighificant to show that & ﬂ:ﬂ‘erent.‘--
intention msteq;“"ié‘-’{citatlon]" : v .

'I‘he 1aw has thus evolved from its comumion law
origins and, moved towards ‘a-more cléarly delineated -
scheme tooted -insstatute. - A majority of California
appellate decxsmns fhave followad the mndem rule

and C‘ro,foat, ‘ Suprd, 112
- 156; P:2d- 156; and generally limit
Judmnl revisw of pnvate afbifration rwatrds to’ those -
grounds “specified in ’sections .1286.2 aitd 1286.6.
(Séeye.g., Sevartson. v Williams. Cons:‘mation Co '
1985) 173 Cakk 3d-86 92

451, 157 CalRotr, 167; Baseball Players, supra, 59
al Asp3d st p. 495, 130 CalRor, szg, Sania

This view is cons1stent with a large ind unty of
decisions-in’ other states: : Althoiigh "*¥915 #1909
California-has not adoptéd the' Unifor’ Arbitration
Act, mhore thin half the states havedoiis 80, (See 7
West'sU. Laws Ann. (1985) U;-Asbitraticn Act; 1951
Cumn.Ann. Pocket Pt., p:1;) :Thé stifitory grounds
to vatate ‘a-private afbiﬁ'ﬁtidh awird 58t forth in the
uniform - law ‘lafgely mirror! those codified in §éction
12862, however, [FN12] and most states*-have
concluded that these gmunda are excluswc (See

*27Afliated:: Marketmz Inc CDNED [ Chew
Coalm 3t I'c g7 P

; State, Degt oz"

B1G. 823 NE2d |
dmin Y S fe dCtA 81) 416
3 ] C _4.' .. ,-‘... g mcde vt .
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549; Util 'I‘raiier .S‘a!e.s' af Salt Lake.y, Fake (Utah.
1987)-740 P2d 132

v. City of Milwaukee-(1979) 92: :18]a.
[285 N.W:2d 133, 136-137];. but see Te.xa.s' We.ﬂ OII
& Gas Corp..v. Fitzgerald {Wyo.1986) 726.P2d

1056, 10§0 1061 [finding statutory: grounds to.vicata s
an arbitration award 1:_191 equpezye] ) P T A

' Eﬂl& Sectmn x12 of the, Umfpnn Arbﬂ:anon :

Act states in pertment part:

"(a) Upon apphcetxon of a party, the court
shall vacate an award where:

"(1) The award wag procured by corruphon,
-fraud nr other undue means; ;.

"(2) There ‘was. evident - partmhty by an
nrbm-etor appomted -a8 - & neutral  or
comxptzon in emy’.of:. the axbllrators or
mlscunduct preJuchcmg the rights of any

pe
- @) The arbitraturs exceeded thelr pnwers,
"(4) The _.a;‘hltratu,rs_ refused.to postpone:the

: hearing .upon sufficient -cause being shown - -

. therefor.orrefused to hear evidence material
to the.controversy or otherwise so:conducted -
the hearing, contrary to.the provisions: of
Section ‘5; es.to prejudice subsmnneuy the
nghm of e party, 1) S
(5} There.was 1o, erbxtratxon ag-.reement and
the issue was not:.adversely .determined in

Test, several-

1961 .. statutor},_.__, mendments have mexplleably-':

Co. NG, 1 . X
_]_2L Aamorv Enebag (S D 1984} szru,w,zg 641,

. +1320; Milwaukee Police Asso: ‘

‘_'»'-,;p_ ceodings _und Section. 2 -and. the ‘parfy- .

F2¥ < JET) R R P

‘ 031 thnt an arbitration award mny be
vncatecl when an-error-appears on the face of. the
. award. and: causes substential: mjue'ace (See e g i
chnel alser Foundat 188 2
App.3d-1311, . 64 .Cal. 122

Y. Cq[ffprma State Auta
at T

A B h 4 i .
see - generally, <6 . CaLJu:'Bd,

CalRotr, :175:
Arb:mhon nnd Awnrd -§ 83ipp: 145 147)

In hght of - the development uf declsmnal law
embracing ds exclusive the-stetutory groiiids to
vacate -an arbitration award, es well as:the &pparent.
*28 intent of the Legislature to generally exclude
nonstatutory grounds to vacate an award, we ‘edhere
to the Pacific_Vepetable/Crofpot line: of cases that
limit judicial review of private arbitration dwards to.
those cases in which.**916 thers ***200: exists a
statutory - ground to vacate .or -correctthe. aweid.’
Those decisions permitting review of an'award where
en ertor of law-eppears-on the face:of the award. -
causing substantial injustice have perpetuated a-point-
of view that-is inconsistent with the modern view ‘of *
pnvete arbxtratmn and are: therefure dmepproved.

3. 'I.'he Arbitrator Dld Nut Excced Hm Powere e

L’L'[ gctign !286,2 subdlwelon (d),. provldes fnr
vacation of an arbitration award when "The
arbitrators exceeded their powers and the award
cannot be corrected without affecting the merits of
the ~decision ;-upon - the ~controversy’ submitted."
Moncharsh argues this statutory exception to: the rule
generally precluding judicial reviéw.of arbitration
awards applies to his case, It is uncleer, however, on
what theory Moncharsh would have us conclude the
arbitrator exceeded his powers, -1t iz well settled that
"arbitrators, do not exceed -their-powers merely *
beeause they assxg‘n ‘an-erroneous’ reason for their
“supra, 48 Cel-ﬂdat 17115308

3059500 A conh:ary holdmg wou]d perrmt ﬂm
excepuon to. swallow ‘the rule of limitsd: ]udmml
review;s lmgant cotild-always contend the arbitrator -
erred .and :thug-exceeded his powers, ~To.the extent
Monchiarsh -argues -his case.-comes within -gection: -
1286.2, subdivision-(d) inerely because the arbitrator
reached an erroneous decision, we rejectthe point.- - -
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: : ks

M reover eonsmtent Wlt}i-_our arbitration statutes
..,‘"d-"},eubjeet to the hmited gxceptions. discussed in
_,'“eecﬁun 4 post; it is yjthin. the-. "puwera" of the
“drbifrator to resolve thewentue "merits" of the
“eontroversy submitted” by the parties: (§ 12862,
§ubd. (d); § 1286.6, subd.:[b), (e)) Obviously, the
“merits".include, all the. contested issues- of law and
fact submitied to the arbitrator for decision. - The

arbitrator's resolution of- these issues is what the )

parties bargained for in the arbitration agreement.
Moncharsh does not.argue that the arbitrator'’s-award
strayed beyond the scope of the parties' agreement by

resolving issues the parties did not agres to arbitrate.
The: agreement o arbitrate. -encompassed ."[a)ny -

dispute arising out of'.the employment -contract.
The parties' .digpute over the allocation-of attorney's
fees following. termination -of employment. clearly
arose cut of the employment contract; the arbitrator's

award does no.more than resolve-that dispute, Under-

these. circumstances, the arbitrator was within- his
"powers" in resolving the guestions of law presented
to him, The award is not subject to: vacation or

correction. based on. any of the statutory- grounds

asserted by Moncharsh

*29 4 Illegehty of the Contract Perm.lts Judlcml

Review

Moncharsh next contends the arbitrator's;award- is
- subject to_judicial review because paragraph X-C of

the employment agreement is illegal and in violation:
‘Focuseing on the- fee-splitting

of +public_policy. -
provision of:the employment agreement; he contends
that, despite -the limited scope -of judicial -Teview of
arbifration-awards, such review has historically been

available-.when .one party alleges the underlying -

contract, a pomon thereof, or the resulting award; is
illegal or, in violation -of public: policy.: Before
addressing the merits of the claim, we first: discuss

whether:Moncharsh adequately preserved the isue

for, appellate review, °

a.—..Wawer

[8] Respondent Heily. &*ﬁlaee'euggests Meneharsh-
waived the dssue of illegality by failing to-object-to .

arbitration on this ground: :We reject the: claim
becayse, a8 we.explain below, Moncharsh's allegation

that paragraph X:C was-illegal;-even if true, does not.

tender illegal either’ (i) the entire employment
agreement, or (ii) the agreement to arbitrate itself,
Accordingly. his ﬂlegahty clmm WEE &0 erbltrable

objectto arbxtrauen ‘on t]ns ground

Page 16

Section :1281:2 states that when e written agreement
to arbitrate -exits, ‘the court shall compel the parties "
to erbitrate-their dispute "unless it determines that: (§
3 .. [ ] (b) Grounds exist for the revocation of-
***201 %017 the agreement' (Italics added}”
Although this statute does not-expressly state whether ~*
grounds mmst-exist to revoke the entire contract, the -
arbitration- agreement only,<or some other provision :
of the contract, a fair reading of the statutory scheme
revenls the:Legislature must have meant revoeanen
of the arbitration: agreement

For example, M gtates "A “written
agreement fo submit- o arbitration- an--existing
controversy ....is valid ... save upon such-grounds as
exist for-the revocation of any contract.”- (Emphasis
added:) Section 1281.2 also speaks in terms-of an
“arbitration agreement'. and a "written agreement to
arbitrate."." Thus, the plain-meaning, of gection-1281.2
requires enforcement of .the' arbitratior -agreement
unless there exist grounds for revocation of that
agreement.

[9] If a contract. includes an arbitration agreement,

and grounds-exist to revoke the entire contract, such
grounds would also vitiate the arbitration agresment.

Thus; if: -an * otherwise enforceable - :arbitration

agreement i§ contsined in an illegal contract; a party

may - evoxd arbltrahon altogether *30! CaIftamz

ior Court {1968) 265 .

Carpenters 1; Blanco
Cal App.2d 12 Cal.Rptr, 322

[}_Q],- By contrs.et. when-as here-ﬂ1e alleged
illegality. goes.to only a portion of the contract (that .
does not include the arbitration agreement), the entire
controversy, inchuding the issue of illegality, remaing.

arbitrable, (Greerz v. Mt. Diablo Hosp:taI Dist, (1989)
' -63 .:254 ~:Cal Rptr;

‘ tr2 626 (dm epn. of
Brown (HC YT, ) ["questmn uf xllegahty is one 'which -
may be considered by the arbitrators"].) JEN13] -

i ;compel B dlﬂ'erent reﬂult In tbnt case, we .
held that when -oge’ p_a.ﬂy to mn. a:blﬁ’ﬂllpn
-agreement claimed fraud in the inducernent
of .the .contract;  the entire controversy was .
révertheless an. arbitrable one; and, the -
question of -whether fraud -existed . was
propetly determined by the arbitrator, and
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not by a court of law; Althiough fraud in the'

* " influcement could result in'"révocation of
the agreement (§ 12B1.2Y,"we distinguished
‘that -case from -those in which & party

cliumed ﬂlegality of the underlymg
e t

.-Moreover, we rea&oned that requlring -a

party claifing fraud in thé inducetsent to

submit the claim to atbitration whs.justified
beceuse, "The differenice between s bieach
of contract and such fraudulent inducement
‘turns upon determination-of a perty's state of
' mind at the time the contract was entered
into;“and-we ought not close our eyes to-the
practical consequences of- a'-rule which

would allow & perty to avoid. an arbitration -

‘commitment: by relymg upon  that
. /distinction."  (id. --at 23
Cal.Rptr, 581, 673 E,‘zd 251)°

We apply this rule here.  Moncharsh does not
contend the;alleged ‘illegality constitutes grounds to
revoke the entire employment contract. Nar does he
contend.ithe ‘alleged illegality voids -the arbitration

clause of that:contract:: Accordingly, the legality of -~
the fee-splitting: provigioh. was a question ‘for the -

arbitrator nithé firss iristance. This, Moncharsh was
not retﬁiirad to. first raige the issue of i]le."gahty in the.
trial court i, -order.to’ preserve thc tssnc for latar
judiciel revisw. .

The issue would have been waived, however, had
Moncharsh failed to raise it -before the arbitrator.
Any -other conclusion is :inconsistent with the basic
purpose :of private iarbitration; which. is' to finally
decide a dispute between the parties.. ' Moreover, we
cannot permit a party te sit on his rights, content in
the knowledge thet should he suffer &n.adverss
decision, he' could then raise the illegality issue in &
motion to-wecate the arbitrator's-award. A contrary-

rule ~would condone:.'a -level of. ‘procedural .

gamesmanship" that- we have ' dondemmed . as

"undermiinirif the advantages ' of:. erbitration.” : :

(Ericksen supra, 35 Cal3d at p. 323, 197 Cal.Rptr,
581, 673 P.2d 251 [rejecting 2 mule permitting
determinstioth by courts of preliminary izsués prior to
submission to atbitiation]; - see: also. Christensen v,
Dewor Developments:(1983) 33iCal.3d 778, 783-784,
191 Cal Rptr. B, 661 P.2d1088 [cnndemmng’ filing of
pre- *¥*202 ¥¥918 .arbitration ‘lawsuit-in "order to
obtain pleadings"that:'would reveal opponent's legal
strategy].) «Such'a waste of arbitral and Judmml fime
and resources should not be penmtted o

Page 17

*31 [11] We thus bold that unless a party is claiming
(i) the entire contract.is illegal, or (ii) the arbittation
pgreement itself is illegal; be or she need not rajke the
illegality question . prior 'to’ participating - in' -the
arbitration process, so’léng as the issue is raized
before the arbitrator, Failure to reise the claim bifote
the arbitrator; however, waives the'-cldim for any
future judicial review. Beécausé Monchinrsh reised: -

* the illegality issue bafore the nrbltrator, the isgie Whs -

thus prcpsﬂy presarved for our revww .
b, Judxcial Revzew af Claims of Hiegai'!ty

[12] Although Mongcharsh acknowledges the peiiéral
rule that .an arbitretor's ‘legal; as well as factual,
determinations ‘are final end ‘not subject to:judicial
review, ' he' argues that judicial review of the
arbitrator's decision is warranted on the facts of this
case’ In support, he claims' that the fee<: splitting
provision -of the -contract that was interpreted -and
enforced by the arbitratdr was "illegal"-and violative
of "public'policy" as reflected in several provisions of
the Rules of Professional Conduct. - Such illegality,

'he claims,” has béen recognized -as - pround for

judicial review as stated in a line of cases emsaniting

from this court's decision in Loving & Evans y. Blick.
.33 Cal.2d 603, 204 P.2d 23 [heterfter Lovig -

: ; 03,204 P24 23:
mvolvcd ‘8 " dispute about money diue onr &
constriction confract for: remodeling done on’
appellant Blick's premises. * hi-his pleading before
the ‘arbitrator,:Blick claimed” as & "separate and
special defense" that respondent contractors coild niot "
legally. recover because they were unlicensed in'
violetion of the Business and Professions Code.: The -
arbifrator. found in respondents' favor, end they
moved to confirm the awerd, . . Blick objected to the':-
award on grounds thet one of the respondents was'
unlicensed in violation.of the code, The-trial court-
granted the motion to confirm, but thet judgment was
reversed by this court. Although we recognized the
general rule that the merits of a dispute before an
arbitrator are not subject to judicial review, "the rules
which give finality to the arbitrator's determination of ..
ordinary questions-of fact or-of law are inapplicable”
where thé’ is'sue of-illegality of the entiré trarsattion
is raised «ri‘n proceeding fnr the' enforccmcnt of-the
erbitrator's award! (. p:609. 204 {1td
added)) . - . ~=5.-"-

The Court of Appeal reached 8 anlar raault in 4111.
; Bai

Points Traders 089’
211 Cal.App.3d 723, ZSQCal &gg, 1§ [hereaftar L
Points Traders], In that case, Barrington Associates
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(herepfier Barrington),. an, investment banlcng firm, .

suught payment of B cnnu'mssmn for its asmstancc in
negdhntmg the tranafer of ell the corporate stock of
appellant All Pomts Traders 'I'hc arbltrator fouud in_.
Bamngtons favor and *32 the rial court conﬁnned ,

the award, Nevcrtheless, the  Court of Appeal
reversed, ﬁndmg ths corrmisgiGH agreement between
the perhes was. ‘invalid atd . unenforeeebl Y

10130 et seq.. .. The
ned... that The, Leglslnture
3 to protect. fhe .?ublic{and-

sélécted the. speclﬁ_
hasg expressed its . ifie
[pm}nbmng an unlicensed broker. f
action to collect - comnussmn],“_ and | t.hat

“anorcement .of . the.. cantract for a eemnnsmon
would be in direct contravention of the statute &nd

against public policy.” (AH Points Traders supra, st

p. 738, 259 CelRptr, 780 [italics added].) .. P
Both. Loving & Bvins. ipra, 33 2154 603, 304,
i e e
34 Ca

2t o1 treheaet:on wae 111egal }

By . eon&ast, Monchareh : hal_lenges but .8 single,
provision of the ovemll empluyment _contract..

Accordmgly, nelther ***203**919 avigg Ezam,,
supra, nor All Poiﬂm‘ Ztaders, supra, euthnnzes

Judicial review of his claim. [FNi41

ENI4, To the extent that Wibb.y, West Side

-246, 163" Cal, Rgtr 80, suggeste ]uchcmL

Teview of an nrbltrator'a decision is rounnely
avallable where one, party claims, merely that

& portion of a contract s xllegai we v

disapprove that suggestlon

{13] We recognize that there may be, some.limited -

and exceptmnel circumstences Jusufymg Judlcml
review, of an arbnrator's decmon, when a party clmms
1Uegahty affects only ‘a..portion uf the. underlymg
contract. Such cases would_include those in-ghich,

judlcml' reme'aleeufor,the state'tory‘nghts et- msue"],)‘.: ‘

entlrefy hecause Barnngton d:d pot hold a, r'eal.estate o
red by, B.tmeee.;n.n_ .

section™" 10136
.ﬁ-om bnngmg D

grantmg ﬁnahty_ to an arbm-atofs dememn would be. '

2336:3337, 06 LFd.2d 165, [federal stamtory,;'_
claims, are. a:b:trab]e under the Federal biﬁahon

Page 18

Wlﬂmut an explicit legislative, expresemn of ;public

mvahdate an atbitrator's award on thm_grnund The
Teagon ip clear: the Legislature has already expressed

finality of arbitral awards in title 9 of ‘the Code of
Civil Procedure. (8 1280 et seq.) Abisent a clear
expression of illegality or pubhc policy undermining

this strong . presumption. in faver,.of . private .-

arbitration, an arbitral award should ordmanly stand
immune from judiciel scrutiny.

Moncharsh Qontends as, he chd before the arbltrator,__ )
that paragreph X-C is ﬂlegal and’ _violates public..
policy bécause, inter aha. it.violates former rules *33.. .
2.107 [prohibltmg unconsemnnble fees], 2-108.
[prohibiting  certain types of fee sphthng
arrangements], and 2-109. [prohibiting . agresments
restricting an attorney's right to practice], of the Rules
of Prufesemrml Conduct -of State Bar_[ﬂ_j_l We
perceive, . however, nothmg in the Rules of .
Professmnal Conduct at- issue in. this .case that -
suggests Tesolution by an arbitrator of what is
essentially an ordinary fee dmpute would be
mapg;opnate or would improperly protect the. public
interest, Accordmgly. Judicial review . of the
arbitrator's. decmon i8 unavaﬂable

Eﬂl ,Rules of Professmnnl Conduct fnrmer .

rules 2“1‘()_7 2.108, and .2- 108, were
_ recodified in substephally the same form in.

new mles 4-200, 2- 200, and 1-500,

‘Tespectively.

CONCLUSION - . :
We conclude that en awerd reached by an arbitrator
pursugnt o a. eoutraetunl _Bgresment to. arbltrate is not.
sub_]ect to _]udlClE.l review except on the grounds .get
forth in.sections :1286.2 (to vacate) and -12B6.6 (for
correction), Further, the existence of an error, of law
apparent on . the face of the - .award, that causes.
substantial injustice does mot: provide grounds for
judicial review.

Finally, -the. normal rule of limited judicial review
may not be. avoxded by Y clmm that 8 provigion of the-
contract, - construed .01 apphed by_ the. arbﬂrator i8
"{llepal," -gxcept in rare cases when aceordmg ﬁnahty
to..the nrb1trator‘e decmon would be incompatible.
with the protechon ofa statutory nght -We conclude .
that Monchamh hag demonstreted no reason why the .
strong presumption in favar of the finality of the
arbitral award:should not apply here. .
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The judgiment of the éou_n‘ of App‘em ie afﬁrme‘d.

PANELLI ARABIAN, BAXTER and EORGJ_E-;

JI., concur,

i

KENNARD, Justice, concuttit andchtms

The rmjenty holds that when a trial court is

presented with an ar‘bm-atmn award that is erroneous
ol its face and will cause substantial injushce, the
court hns ‘no choice ‘but to confirm it. (Maj opn.,
arite, at pp. 184, 203 'of 10 Cil.Rptr.2d, at pp. 900,
919 of 832 P.2d.) Becausé an order confirming an
erbitration awerd regults’ in' the entry of a Judgment
with the same’force and effeet as a Judgment in a
civil action (Code -
majority's holding Tequires oilr mal cotirts not caly to-
#4204 **020 tolerate substanhal mjust:ce bﬁt to
become its active agent.

[ cahnot join the - ma_]onty opxmon. T will niot agree
to a dedision inflicting’ upon this"&tute's trial courts'a
duty to promote injustice’ by confirming arbitration
awards they lmow to be manifestly wrong and
substantially *34 unjust.  Nor can 1 accept the
propodition, - necessanly tmplled althnugh never
directly “statéd in the’ majenty opinion, that the
getiers] policy in favor of 'arbitration is ‘more

imporftant than the judiciary’s soleron obligahon to do
justice,

Nothing in this state's statutory or decisional law
compels the rule the majent}f arinounces. On the
contrdiy,” the' majority ha# misperceived -legialative
intent, thiscoiistiued ~ tHe' ” rélévint” statute, and
misunderstogd the decisicnal-law establishmg the"
scope’ of Teview for arbitration dec:smns ‘Worst-of
all, the majority “hag fordaken the godl thit—has
defined and légitirnized the Juchcmry's role in sectety—
-to strive always for justice.” -

I

The objéct of gevemment is justice. “Justice'is the
end of govemment It i§ the‘end of civil osisty. "It
gver-his’ been, dnd ever will ‘be pursuea, unt11 1t be
obteinéd, o until liberty b lost in’ the
(Jernés Madison, The Fedéralisiy No. 51)
preaiible to ths Unitéd Statad Conistititfion’” efﬁrms,
oul counfry’ was founded to “estab]jsh Justice ol

wea .

Justice is & speeml “gbligation of the judiciary.

 Pageiy

shér _]ust:ce ig the "sols justlﬁt:a on of 6ir laW ad
courts ""(Gitelson’ & Glteison, W Trial Judge's Credo
Muist” Iiclide His' A_ﬁ'imatwe Dub to be an
Imtrumentahg; of Jusnde (1966) 7 Senta Clata Law.
7,8)07 ,

The ma_}on'ty' tevét rmentions the - judiciary's
paramount obligation to do ]uehce, end the rule it
announces—whmh requlres trial“Golitts fo ‘endorse
decisions lcnown o be substantmlly unjust-ls its very
anhthesxs By ﬁllmg 1ts"d1s us_smn with references

leg'isiatl
mijorify’ :‘imp . 10 .
support its, holdmg and that ‘they are mure rmportmt
than‘doimg justice.’ '

The majority i3 wrong on both counts. For the
judiciary, nothmg can be more important than justice.
Thig proposmon is's0 self-evident that ho *35 further
elaboration is necessary “Mptegver, as we shall see,
respeet for parttes ﬁ'eednm 1o centract, the
development of decmonal Iaw. the relevant statute,

,,,,,,

support the mﬂ] onty’s heldmg
I
A d' methnd of d:spute reso]utton, arbitration is

generally - faster and“ cheaper thmiy Juchcml
proceedmgs, but it has i‘ewer safegunrds agamst err _r:, .

uneb]ectmnnble m itgelf; énd’ | _] 3
eone]usmh that partles w'ho agrae SUN arbxtrnhun_»

e:q:;enen . ; parhes would
nevet agsims a°Fisk that is o unﬂeceesary gnd sslf-
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destmctxve

The maj onty goes astray when it equates subs
injustice. with & mere mistake, ‘The two are n
seme. thnkes eommnnly occur. in the coy

drspute resolut;on wig2] *"“'205 proceedxngs' thh \it
As our. state
Constitution’ recognizes, determining . whether &,

producing substantral injustice.

mistake has been made, and determining whether an
injustice hes occurred, are separate and distinct
inquiries, (Cal. Const., art. V1. § 13 [court cannot set
aside a Judgment for. error, unless- the error resulted n
8 miscarriage of justice].) -

Parties who agree to resolve Aheir drsputee by

nrbitratron should not.and do not expect busy. trial
courts to. eomb the records of arbifration proceedmga
to determme Whether any.. error has occurred and, if
so, the eﬁ'ect of the error.. But they no dnu'bt do
expect, and ought to be able 1o expect, .that if the

award on its face is erruneous and , resu]ts in .

substantial injustice, a court asksd to confirm the
award will not turn a blind eye to the consequences
of its.action, but will instead take the.only.course
consistent . wrth its fundamental mandnte, and will
vacete the, nward . .

Moreover, even 1f the parnes were to do what is
vn-tua.llymeoncervablc by expressly agresing that the
arbrtretm‘s award, . would- be. binding: even if
substantmlly unjust the agreemant wuulcl ;p0t bind
the Judmmy “The exercise, of _','l.ldl.cml power | cannot
be controlled or compelled by private agreement or
supulatmn. (See ai:tarma State Auto, Assn. [nter-
V.5 )

664, 255 Cnl,Rgt_r:, 284, 788'P 2d 1156, Clarendon da
1

2d 122, 1 29, ["actmn by. the court can, be neither
purchased nor.parleyed by the *36 partics"].) As the
United States. Supreme Court has remarked, .a_court
should refuse to be “the abettor of ‘iniguity."
(Precision Co. v, Automative Co_(1945) 324 U.8,

806,814, 65 S.Ct. 993 B9 L .Ed. 1381,

To sni::pnrt 1ts holding radlt:ally eurtnl-lmg- judicial, .

review of arbrtratmn ewards, the majority surveys the

decisionz] law of Califomia since 1850.. Undeterred. -
by .ihe plain, language of the declstons whrch s
almost uniformly contrary to the magonty‘s holdmg
the rmqonty attempts to penetrate the surface of.the:.-
o.trace the ebb. end flow, of-more

opiniogs in, ord
than-a. century

ark,, currents . of. judicial thought,

Thus, the majority; ,rehes -on what it-terms "subtle-
shifts" in the . decisions, "transmogrification" of .

Page 20

prmctples, and citations in one opinion that on "close
scrutiny" age,tqlleged to be at odds with & clear
statement--of daw in the opimion's. text. (Maj. .opn,,

fqlaw.
ante, 8t pps193, ,194 of 10 Cal. R.ptr 2d, at. pp. 909,
510 of, 333 B.2d.
telepathy, :

uI

rnaJority'e discussion is fasematmg
But aa'so'ner legal analysre, the ma;onty' i :

L. i 10 pemnt use of fhe- jifdieia:y's _
awesorne coercwe power to perpetrate 1 substantml .
m;ustrce BT : C

In the ﬁrst declsmn csted by the ma]unty, Muz

v. Norris_ 11852! 2. Cel 4, thm gourt held” that jt
would not enfoice an erroneous nrbrtrnﬁon ‘awerd
when_the_ error WeE.Oon a "palpable and- material
point. i {id_at-p, 7 231 Althongh this. cou.rt “used &8
verbal formulation--"palpable and matenal pomt"-—
different from the term "substantial injustice" that
became the standard expression in later cases (e:g.,

Co st Co, . Western Pac . Co 1916 174

error - must - be .of, real importance.. or. great
consequence (Webster's Ninth Now- Collegmte Dict.
(1588).p. 733), or, in’ othe: words, ‘an error that
causes substantial m]ustlce

Other enrly decxsxons used: the term BrOss, er:rork to
descnbe the very same ground for .vacating..an
arb;tratlon gward, (B.g:; Headley.v.-Reed (1852) 2

Cal. 323, 325; In.re Connor. 1900) 128 Cal, 219,'

. 282,60 P, 862,] ‘An error is."gross if it {5 glaringly -

noticeable,. "because of inexcuseble badmess or.
objectionableness.” (Webster's. Ninth New Col]egmte
Dict.; suprg; p. 538.) Thus, the term "gross error,"
like- the "palpable -and material, point".formulation,
represents an . early arficulation of what has
subsequently become known as error causmg.
substantial rmustlce

“'**206 **922 Faxr]y read, the tlecmrons oﬁ ,
court, although. vary'mg semanucally, umformly and
firmly: suppurt{the proposition that the Judiciary will
not *37,. knowingly -perpetuate and . enforce an

arbitration award. that is substantially unjust.. -This . .

court hes adopted the.same standard;for.dstermining -,
when & courtshould declme to follow the rule known -
as law of the case. (See People v: Shu_eg (1925] 13
Cal.3d 835, B46. 120 Cal Rptr, 83, 533 P.2d 211 ["
manifest ... misapplication.. .of .existing principles.
resultmg in substantial injustice™]): accord; George
Arakelian Farm dnc. .-y Agricultural Labor.

Cal Ry 162 T8I P2A 7403
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1

BT e
The Courts of Appé"l have correctly mtarprefed‘rour
- decisions:  In cess
the Tiile’ thet a coiirt
when’ efrof d@ppears

causca substnnhal mju

ate &n arbitraheﬁ 'award

Seerchmg for somg departure from this piaminent
line of ‘guthority, the majority’ rélies heavily on'*the

Court " of Appeal decwlon m C'rofgg{ W, ﬂg[
H a' C C AL - ]

mlsplaced rgtoo c1tes th:s couit'a” opmlon in
Paciﬁc Vegetable oil Corp v. CS.T, Ltd.-(1946) 29

nelthar C‘mfbot ner .Pacy‘ic Vegetable euggenta that
review hid" becomis ‘30 narrow that courts wete
obliged 'to confifm aWwirds: conteining obviGis” error
causing substantiel jinjustice. Indeed, Pacific
Vegetable offirms that Gourfs review  drbifrdtion
awards to'prevent " ‘misuse 6f the proceedmg, where
corription; fraud; miscofduct, gross’ eFror or
mistake has been carried into the*award’ to' the
substantia[ pre_;udme of a parry to the prnceedmg '
Padifig: bl i 240 4 2d :

Thus lagal erfor i§ & praper basiéoh | w’h.tch to
chaHenga en” arbitration EWward, prowded that ' "thé

- error-‘Bpperd - Of ‘its “face” and ‘Smises substantial
c'R" Co. -

).

m]ustxce" ( Utah Comt Co v, Wester

As the niaj onty notes; the ratoo opmion does state
that the merits-of an- arbittition swiid “mity riof'be

judicially reviewed éxcept .a8’ prowded in“the *387 %"
statute, (Crofbot v.- Blair Holdings . Suprgil19 .

Cal.App.2d 156, 186, 260-P.2d- 15@,} ¢ Because the:

cese, they hive redfiiffaed

e_'face of the‘awardn’hnd'

for the pfoposition that "
coum; hnd recenﬂy narruwed somewhat the Jud.lcml :

_ Page 21

relevent statute, Code of Civil Procedurs section
1286.2, does not say in so many words that an

arbitration “award ‘may be challenged ' for’ obvmus '
error ' causing’ ‘substantial mjustlce, the ‘maJonty
concludes that &' court mey not vacate & s ward on"
this goiind. But this conclusion is Wibhg. ‘Our
statute "does not, by negative implication or
othcrwm_e. mandate injustice.

Iv;”

Cods of Civil Procedure séction 12862 lists five
grounds for vacatmg an arbitration award, This’
stetutory list is reproduced in the margm_[F_N_l
Althoughi the statute ¥*923 ***207 statés only’ that B
cotrrt. “shall'vacate thie award“ if any of these grounds '
precludmg a court from vacatitig én a:bm'atmn ewnrd
on any ground not speclﬁcally definéd in the’ statute
In thus construing the statutory ligt, ‘the mB_]Cll'lty
1gnores the stntute s legisletwe hmtory

ENIL;""(a) The award was procured by
corruption; fraud of other undue msans; vl
(b) There was corruption in eny ‘of the'
arbm'ators, [ ] (c) The rights of such party

"wére' eubstnnhelly prejudxced by miisconduct

~ of a montral arhltretur, my (@ 'I‘he
arbitrators excesded " their poweérs and ‘the
award: caiitiot be coftécted without aﬂ'ecung

" the ' mérifs of the” daczslon upon the

‘controversy submittéd; or [] ]°(e) The .

~ rights’ of "gich “party were substantially
prejudiced by this réflisal of the arbitrators to
postpone the Heatitig upon sufficient chuse
being:shown thersfor or by the réfusal of the
drbitrators to’ hedr evidence matanel to the
controvery or by other” coriduct of the
arbitritors contary to the pmwsmm of this
title." "

Code of Civil Erocedure section L286, is essentially
unchanged from its 1927 predecessor {Stats. 1927, ch.
225, § 9, n 406), and nmtanally the same as the
origixal § pra\r:slon ‘enaéted in 1851 (Stata 1851, ¢H. 5,
§ 3867pp. 112-113) " (See Tidj: opiL.,’ ‘afife, at' pp:
189, 191, '194-195 of 10 Canp‘ﬁ"Zd, at pp. 905; 907, .
910:011- of 832 P2d) "The Legmlature ‘enacted
gectmnf ‘1285 n it presant form in* 1961
(Stats. 1961, ch, 461, '§ ~ 2, 'p. 1540} fu]]owmg f
rccommandation and study of ‘thie “California LaW
Révisich Commmsion. (R.ecnmmendeﬁon wnd Study__'
Relatlng to' " Arbitration {Dec 1960) “3 Cal.Law
Revision ComiRep. (1961); pi G-1et seq) In its
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report to the Legxslah.uc the commission separataly
. and expressly addressed the subject of judicial review
qf arbitration awards.. - Because the commission
accurately stated Califdihia law on this subject, and
‘- because its statement belies the majority's reading of
 the statute, the commission's comment is worth
" guoting in some detail:

" “Nothing in the California statute defines the
. permissible scope of review by the courts.
Numerous cowrt rulings have, however, developed
the following basic principles which set the limits for
any court review: ... [ ] (5) Statutory provisions for
a review of arbitration proceedings are for the sole
*39 purpose of preventing misuse of the proceedings
where corruption, fraud, misconduct, gross error or
mistake has been carried into the award to the
substantiel prejudice of a party to the proceedings....
{4 ] Neither the Uniform Arbitration Act nor other
state statutes attempt to express the exact limits of
court review of arbitration awards. And no good
reason exists to codify into the California statute the
case law es it presently exists," (Recommendation
and Study Relating to Arbitration, supra, 3 Cal.Law
Revision ComRep., pp. G-53-G-54, fns. omitted,
italice added.)

The commission, in other words, did not intend to
either alter or codify the judicially established
prounds for challenging an arbitration award.
Contrary to the majority's’ view, Code of Civil
Procedure section 1286.2 was never meant to define
the "permisaible scape of review by the courts” or to
"express the exact limits of court review of
arbitration awards."  Thus, the statute does not
preclude a court from vacating en arbitration award
on a ground well established by decisional law.

In words that clogely track the language this court
used in Pacific Vegetable Qil Corp, v, CS.T. Lid
supra, 29 Cal2d 228, 240, 174 P.2d 441, the

commission acknowledged that one purpose of
judicial review is to prevent gross errors or mistakes
from being carried into an award to the substantial
prejudice of a party, that is, substantizl injustice.
(Recommendation and Study Relating to Arbitration,
supra, 3 Cal.Law Revision Com.Rep. (1961), p. G-
55.) Code of Civil Procedure section 1286.2 may not
be read as barring a court from vacating an arbitration
award when these conditions are present.

The majority attempts to evade the obvious import of
the commission's statement. by referring to language
in enother part of the report that "[e]ven a gross error
or misteke in an erbitrator'’s judgment is not sufficient
grounds for vacation unless the error amounts to

Page 22

actual or constructive fraud.” (Maj. opn., ante, af By
197, f5. 10 of 10 Cal. Rptr.24, ntp 013, fn. 10 of832._l_
P.2d) But this statement is not in the portion of thé:"-
commission's report setting forth the bagic principles
govammg Judmlal review. Mureovar, 1t,: denved,_:','
from a " federal dmnct court casF ,expreasly" ‘

ground fnr vacnhng an ”m" e
Cahformn Taw, Luna‘blade P C ntal Iis. Co.
(N.D.Cal. 1947} 74 F,Sugg 795, 797) Fmally, the",
word "frand" as used i the Commission's statement
includes a mistake that prevents the fair exercise of
judgment(California_Sugar Ete, Agency v. Penovar
(1914) 167 Cal _274, 279, 1 9 B._671), and thus

substantml m]ustlce

Even 1.f' dne were to ‘conclude, contrary to, the report'
of the Law Rcv:smn Ccnmussmn. that _C_DML\L]
Procedure sectiofi 12862 defines the parmissible
scope of review by the courts, it still would not
follow that a court *40 cannot vacate an award for
error appearing on the award's face and resulting in
substantial, injugtice.. -Under the statute, B court mmst
vecate &n award if it determines that “[t]he arbitrators
exceeded their powers and the award cannot be
corrected without affecting the merits of the decisjon
upon the conh‘overay submitted.” '(_QLd&t_Lj
1286.2, subd. (d).) As the Courts of Appeal have
recognized time end again, arbifrators exceed their
stetutory powers when' they” mnke an. awaid that is
erroneous on its face and results im subatantial

m_]ust:ce (E-g., ob!erv Sranlgu, Barber, Sggm d, -

526, 265 Cal.Rptr. B68; Al Points’ Traders Ine_ v

Barrington Associates; suf ra 2] CalA 3d 723,
736, 259 Cal:Rptr. 780; : s, .
201 Cal.App, 3d 735, 744:745, 347 Cal: Rptr 314.}

Rg'}z.Effljgog Co..y, Anaheim-Me
d:166 Cal, Am:s 2d 1081, 110

Junsdlchon but includes acts in exceds of hu 6nty
88 defined in the Constitution, statutes, -or. judicial

decisions]; Abelleira v. District Cowrt of Appeal

© (1941) 17 Cal.2d 280, 288, 109 P.2d 942 (same].)

v

Despite my disagreement with the reasoning of the
majority opinion, I agree with the result it reaches,
This iz not a case in which error appearing on the
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fage of an urbm'ntmn award would cause & xubstantlal
. m_,ushce .

Y 'I‘he agreemcni wag negohated betwean sophmhcated, ,
* parties; the disparity in bargammg power, betweern
. the partie§ wag not. lqbstantlal there is 16 indication
" ofharm fo th lights or other third parties; and thers
- is no baum in the’ atbifretor's_award fot ﬁnding that
the fes were wholly dmproporl:lonafc to the services
rendered. Therefore ithe award was not substantlaily

unjust. -
CONCLUSIDN

Although I concur in the result, I cannot Join the'
méjority’ to sapport  judicially sanct:oned and__
enforced substantial injustice, The majority's
holding viclates the most basic obligation of the
judiciary, and is-‘ificonsistént with Both our well-
established decmmnal Inw end our statute,

MOSK, Jcﬂm
10 Cil Rptr:2d 183, 3 Cal4th 1, 832 P2 899 * * ¢

Briefe anif Offiet Related Docimisats (Baekfo top)

(Appellats Briéh Petition

« 199 WL 110_14961 {gpgallate Brlaﬂ 3r|ef on the ' C . I

e']tsofPhllh”’-_—.i lonchi Alg, 2 ' . ‘
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powers of the c¢ities under the agreement, including the employment of aecurity
.OfflCEIB for law enforcement activities

The questions preeented for analysis concern certain consequences

_ witing from
the employment of the security officers by the airport aunthority. I

1. Digtribution of Fines

The, first question to be resolveéd {5 whether the distribntion of fines repulting
from the issuance of parking citationa and the making of erreata by the airport
security officers are ‘governed by the provisiona of Penal Code section 1463, [FN2]
We conclude that. only the limited proviaiona of eubdivreicn (3) of the atetute
would beé applicable to the facts preaented ' :

Section 1463 provides: .
'Except, as otherwiese specifically prov1ded by law:
1{1) ‘All fines and forfeitures including Vehicle Code fines and forfeitures

i collected upen conviction or upon the forfeiture of bail, together with moneys

deposited as bail, in any municipal court or juatice Gourt, shall, as soon as

practitable after the receipt thereof, be deposited with the county treasurer of

the county in which such court is ‘aituated. The moneya ‘B0 depoaited ahall be

distributed as follows:

*2 '{a) Cnce a month there shall be transferred 1nto the proper fundas of the
county an amount equal to the finea and forfeiturea ‘Gollected during the preceding
month upon the conviction or upon the forfeiture of bail following arreets made by
officers’ or other persona employed by the ptate .or by the county in which such
court ig aituated excluaive of finea or forfeituree or forfeiturea of bail
collected from any pereon arreated by a atate officer and charged with the
commiaaion of EY miademeanor under the Vehicle Code within the limita of a city
within the’ county T

‘{b) Except as otherwise provided in tHis Bubdivision, once a month there
shall be transferred into the traffic safety fund of each city in the county an
amount equal to 50 percent of all fines and forfeiturés edllected during the

i preceding month upon the conviction or upon the forfeiture of bail from any person
arrested by a state officer and charged with the commiaaion of a miademeanor under
the Vehicle Code within that city, and an amount equal to the remaining 50 percent
shall be traneferred to the apecial road fund of the county, provided however,
more than 50 percent of the amount to be tranaferred &6 the epecial road’ fund of
the county..be transferred intc the general fund of the county

'\once & month there ahall ‘be, tranaferred into the general fund of the county
an amount . equal to that percentage of the finea and forfeituree collected during
the preoeding month upon the conviction orjdpon the forefeiture of ball from any’
perscn arrested by a atate officer and ch ‘ged with, icommieaion of a3 miedemeanor
under the Vehicle Code on state highwaya'conatructed aaffreewaya whereon city
pelice officere enforced the. .provisions of the Vehicle Code on April l,_1965
within the limits of a vity within the countv which is set forth in thé gchedule
appearing in subparagraph (c) of this paragraph (1). If this paragraph 1s
applicable within a city, it shall apply uniformly throughout the city to all
freeways’ regardlesa of the date of freeway conatruction or completiou '

. " 1{c) Once a. month there shall be transferred into the genéral fund of thie
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county an amount equal to that percentage of the fines and. forfeitures collected
during the preceding month upen conviction or upon the forfelture of bail following "

arreats made by officers or other persons employed by each city in the county which
is set forth in the following gchedule:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYARBLE

County percentage 11

t

'In any county for which a county percentage is set forth in the above
schedule and which containg a city which is not listed or which is hereafter
created, there shall be transferred to the county general fund the county
percentage. In any county for which no county.percentage is set forth, and in which
a city is hereafter created, there shall be transferred to the county general fund
15 percant.

*3 'A county and city therein may, by mutual agreement, adjust the
percentages herein.

' {(d) Once a month there ahall be transferred to each city in the county an
amount equal to the total sum remaining after the transfers provided for in
pubparagraphe (b) and (¢} above have bheen made of the fines and forfeitures
collected during the préceding month upon conviction or upon the forfeiture of bail
following arrests made by officers or other persons employed by such city or
arrests made by state cfficers for misdemeanor viclations of the Vehicle Code.

1

'(3) Notwithstanding any other provision of law, in the event that a county
or court elects to discontinue processing the posting of ball for an issuing -
agency, the city, district or other issuing agency may elect to receive, depesit,
accept forfeltures and otherwise process the posting of bail £6r parking viclations
for which such city, district, or other issuing agency has issued a written notice
of parking viclation pursuant to Section 41103 of the Vehicle Code. Notwithstanding
paragraph (1), if the city, district, or other issuing agency processes such
posting of baill, the iesuing agency may retain the forfeited bail collected.

‘For the purposee of this subdivision, neither the California Highway Patrol,
nor a gsheriff's offide when acting on a contract basis for a city, shall be deemed
an 'issuing agency'.

'The issuing agency may elect to contract with the county, a municipal or
justice court, or another issuing agency within the county to provide for the
processing of the posting of kail for such parking vioclations.

tNo provieion of this section shall be construed to’ require any county or
municipal or justice court to proceas . thHe poating of bail for a city, district or
other issuing agency prior to the filing of a complaint. If ' a county or court has
been processing the posting of bail for an issuing agency, and if the county’ or
court elects to terminate the proceaaing of the poating of Bail the issuing dgency
and the county or cou¥t shall reach agreement for thé transfer of the processing
activity. The agreemerit shall permit the county or court to phase out, and the
issuing agency to rhasé in, personmnel, equipment, and facilities that may have been
acfuired or need to ba acquired in contemplation of a 1ong -term commitment to
process the poeting of bail for the issuing agency 8 parking violations. {Emphases
added.) [FN3]’ '

Besides the comprehensive language of section 1463, the Leglslature has made
particular provieion for the California staté University and Colleges {§ 1463.5a),
the University of Califormia {§ 1463.6), community service districts (§ 1463.10),
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tranpit districts .(§ . 1463.11), achool districte (§. 1463.12), port districts (§
1463, 13), and th San Diego Metropolitan Tranait Diatrict (5. 1463 19) .. While these
ions. wo "}the more. general. proviaione of section 1463 .

] ﬂle, an airport operated under a joint, powers
gfexpresa terms., Hence, if any statutory -
iopa ia applicable to a joint powera airport it

"‘” ! . S ‘;t b i

.....

Municipal Court (1950) 102 Cal. App 3d 775 Board of Trueteea V. Municipal Court,
supra,. 95 Cal. App. 34, 322) -and this office (Bee 63 Ops.Cal.Atty.Gen.: 8BB. (1980); 55
Ops.Cal.Atty.Gen.. 256, (1972), 53, Opa Cal.Atty.Gen, 29, 11970), 34. Ops.Cal .Atty,.Qen.
283 (1959). 25 Ope Cal Atty.Gen. 122 (1955)) . The. Legielature, however, hasg.often
amended the atatute, and none of the above cited authoritiea ‘have considered the
language and queetion now at iesue G

The critical aspects of aection 1463 are ::”h
i notifioat on, [FN4 ke place, (2)

In the factual aituation presented for analysia, the arreet ‘or notification
occurs in the City of Burbank, and.the employer of the person who. makes the arrest
or notification is the airport authority,

The, eaaieat aituation to diapose of im where,the airport authority proceaaee the
Oparking violation finee under section 1463, aubdivieion {3) .. IFNS] It ‘may. retain
the forfeited bail collected' without distribution to any other agency in. auch
situation. Subdivieion (2) also authorizes the 1aauing agenoy to contract with aome
other agency to process the parking viclation fines; the centract provieiona would
then govern the distribution of fines collected.
Where subdivision (3) is inapplicable {e.g., in all nonparking violation
situations), we look to the provisions of subdivision (1). Here, we find an
| apparent hiatus. Subdivision (1) initially places: the fines 'with the county. _
treasurer of the county' but not into any particular county fund. Distribution to a., .
specific county fund (or city fund) depends upon whether the person is arrested or
notified by an empleyee of the-state (gubds., 1) (a), (1).(b}, (1)(d)), an employee
of the county (subd. (1)(a}), or an employee of:a city (subds. -(1){c), (1)(d)}.
{rs]
Is a person hired by an airport authority unden a joint powere agreement an
employee. of the etate,_a county, or.a city? We, believe not.. -.

Firet Government -Code aection 6507 states that an. agency created to -exercise
joint powers .on behalf of public . agencies 'is a public entity separate..from.the .-
parties to the agreement.! Accordingly, even though ‘here the alrport. authority wa
initially created by three cities, it 1is not legally :coneidered to-be the. same:
entity as ita contracting parties.~{FN7} Tt g

Second, the Legielature haa found it neceaaary to provide epecial atatutea, a8
. previously mentioned, Jor auch entitiea as community service.districts, transit
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districts, and port districts. (See § § 1463.10, 14%3.11, 1463.13, 1463.13.) '
functions: of these public agenciea would appear to be’ more analogoua to that of the
airport authority herein than the operatione ‘of the state, countiea,'and citiea
. apecifiéd in subdiviaion (1) of Bection 1463, Community aervice diatricte, for
example, may "By formed 1[t]o provide and maintain public airporta and’ 1anding
places for aerial”traffic,' as well as’ ‘maintenance of a police department or’ other
public protection to protect and safeguard life and property.' (Qov. Code, § E
1600.) If the Legislature believed guch entitiea required their own statutes
‘rather thah- bg" characterized ag the atate, a county, or a city under aubdiviaion
(1} of aection 1463, 8" Joint powera agreement airport ahould‘likewiae not be ;_

characterized aa one._ 3the three latter typee of public entitiee

*5 In interpreting etatutory enactmenta, we “ehould aecertain the intent of the
Legislature g0 ag to”effectuatefthe purpoae of the Naw, v {People v, “Davis (1581) 29
Cal.3d 814, 828 ) “RH equally basic rule of atatutory conatructing is, however, ‘
that courté dre bound to give effect to statutes” eccording to the uaual, ordinarf
import of the language employed in framing them." (Califorhis Teachers Assd. v. San

Diego Community College Dist. (1981) 28 Cal.3d 692, 698.) |

cover oint powers agenciea under the proviaiona of aubdivieion (1)
1463, subdivision (3) of section 1463,76n the other hahd, would be available for
the diapoaition of fines' under the conditicnd’ expreaaed therein. ;

In answer to the first queation, therefore, we conclude that the: provieiona of
pection 1463 do not govern the dietribution of fines reaulting from the iaauance of "
parking ci€atiéns and the making ‘of arreete by airport eecurity officers at the
Burbank-Glendale-Pasadena Airport except where the airport authority itaelf
processés the parking violation finea or contracta for gich services,

2. 'Deputized' Airport Security Officers

The second question presented is thé same as the first, except an additional !
premigé is provided: .thé Chief of the Burbarnk Police Department 'deputizea' the
airport security officders. Would such’ action render ‘applicable the provieiona of
subdivision (1) of section 1463 in that the aecurity officera would be ‘employeea
of a city'? We conclude that’ it would ‘not.

preliminarily, we note that the proper term to be used in the ingquiry is
'appoint' rather than ‘députizé.” Section 830.6, subdivision (a) etates:

' {1) Whenever any qualifieéd person”is’deputized or appointed by the proper
authority as a reserve ox auxiliary sheriff or city policeman . . . and in aaaigned
specific police functions by "Buch- authority ‘sudh. peraon LdA peace officer,
pLo ided‘ such persoh qualified ds. set forth in Séction g32.6, and provided
fur:her, that' the' alithiority of ‘such  pérdcén as a peace offioer -ghall extend only for

the duration of Buch gpedifid avsignment. "~ - - I8

'(2) Whenever any gualified person is deputized oY appointed 'By the proper
authority as a reserve or auxiliary sheriff or city policeman . . . and is so
designated by local ordinancé or; if the local agendy-is not authorized to ‘act by
ordinance, by resolution, either individdally or by class, and is assigned to the
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prevention and detection of crime and the general enforcement of the laws of_ this
state by such authority, such person is a peace officer; provided such person
qualifies as set forth in paragraph (1) of subdivisilon -(a) of =ection 832,6, and
~provided further, that the authority of such person shall include the full pOwWers
_and duties of a peace officer as provided by Section 830.1.' _ e
3'Deputize' refers to sheriffa, while 'appoint' refers ta policemen

*5 We need not coneider, however, whether section B30.6 would be applicable to
the facts presented herein. (Bee 56 Ope.Cal. Atty Gen. 390, -3923 (1973).) )
'Deputizing' the airport securilty officers would not change their employment
relationehip with the. airport autherity for purposes of . pection 1463, subdivision
(1) . Salaries ‘of the officers would still be paid by the. airport authority under
the postulated facts. While the term 'employed' is not. easily defined and may have
different meanings in different contexts..(gee Laeng v. Workmen's Comp. Appeals Bd..
{1972) 6 Cal.3d 771, 777; Edwards v. Hollywood Canteen”(1946) 27 Cal.2d BO2, BOS- .
807; Golden West Broadeasters, Inc. v. Superior Court (1581) 114 Cal.App. 3d'947,‘
958-959) , a-determination that the offigers were the 'employees' of the City of
Burbank by being 'deputized' would be inimical to the purposes of section 1453.

| In 25 Ope.Cal.Atty.Gen, 122, 123 (19551, we statcd .

'Subdivigion (1) (¢} of Penal Code section 1463 provides that a fine ot
forfeiture of..ball shall be distributed between the county ang the city employing
the arréetingmofficer,,according to a sechedule contained.in that_eection v [Wie
feel it is clear that it was the intention of the Legislature to provide that the
city whoee employee made the original arrest should participate ‘in the dietribution
of a subsequently imposed fine in order to reimburpe the city of its expenses in

law enforcement.
‘We said in 53 Opsa.Cal.Atty.Gen. 29 31 (1870} : -

'The- distribution scheme of Penal Code pection 1462 ies dependent upon the
identity of the 'arresting' officer. It appears that the intent of the Legislature
was to reimburse the entity which wade the arrest for the costg of its law
enforcement . ' ) ' D :

Conseguently, as long as the airport authority is responsible for the
compensation of the security officers, the latter may not be comsidered the
i employees of the City of Burbank even if 'deputized' by the Burbank Police Chief.
It would be incongruous to benefit the City of Burbank where it did not provide the
funde for maintaining the airport security officers. [FNB]

In anewer to the second Qucetion, therefore, we conclude that even if the Chief
of the Burbank Police Department were to 'deputize' the airport security officers,
the distribution of fines resulting from arrests and the issuance of parking
citations by the officers would not be governed by the provisions of gection 1463 -
except where the airport authority -itself processges. ‘the parking violation Eines or
contracts for such services under subdivision {3) .of the statute. .

3. Peace Officer Status

The third guestion concerns whether the alrport eecurity offlcera have peace
officer status while off duty and not involved in law enforcement activities
. relating to the airport. We cconclude that they do not have such status in the
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specified c.'ircemetan_ces . _ ) ' ' .

In relevant patt, section 830.4 states:
'The following persona are peace- officers while engaged in the performance of

their duties in or about the properties owned, operated, or administéred by their
employing agency, or when they are reguired by thelr employer to perform their
duties anywhere within the political subdivieion which employs them. Such officers
shall also have the authority of peace officers anywhere in the dtdte as to an
offense committed, or which there is probable cause to believe has been committed,
with respect to pereons or property the protection of which iz the duty of suoh
officer or when making an arrest pursuant to Section 836 of the Penal Code ay’ to
any public offense with respect t6 which there is an immediate danger to person or
property or the escape of the perpetrator of the offende. Such peace officers may
carry fireatfis‘only if authorized by and under such terms and conditions ds are’
specified by theitr employing agéncy: i

*7 ', .

'{k) Any pereon regularly employed ap arn airport law enforcement officer by a.
city, county, or district cperating the airport or by a joint powers agency,
¢reated pursuant to [§ § 6500-6583) of the Government Code, operating the \
airport.! (Emphaeie added.) ! -

Under section B30, 4, the airport security officers ‘are' peace officers (i. e .
have the 'statua? of peace officers) depending upon their performance of law
enforcement’ dutiés- relating to the airport. (See Fowler v. State’ Personnel Bd.,
(1982) 134 Cal App.3d 964, 970.) - T

@Giving meaning to the language as to when one is a peace officer under’ ection
830.4, we believe that the airport security officers are not’ peace officers when
they are off duty and not performing their airport related activitiea. :

It should be noted, however, that a pérscn who is not a peade officér may
neverthelees have certain peace officer powers. We recently examined the
distinction between the status and the authority of a peace cfficer in various
contexte. (65 Ops.cal. Atty geén. ---- (8épt. 3, 1982) No. B1-1216.) With regard “to
section 830.4, the situations in which persons are granted 'the authority of peace"
officerg' involve the powars of making arreete

We need not dwell here, however, on the various 'powers' of peace officers.
'Status' refers to one's poeition or rank in relation to others (Webater's Wew
Internat. Dict. (34 ed. 1566) p. 2230), whidh we doc not eduate with the varioue
attributee of the poeition iteelf

Hence, we oonolude in andwér tdé the’ third question that the airport aecurity

officers do not hdve pedde officer statis while off duty and not involved in law
enforcement activities releting t¢ the dirport.

GEORGE DEUKMEJIAN

Attorney General

RODNEY O. LILYQUIST
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.Deputy Attorney General

(FN1) . The authorizing legislation for entering into joint powers ééﬁéémenta is
Government Code sections 6500-6583, whereby 'public agencies by agreement. may
jointly exercise any power common to the contracting parties.' (Gov. Code, §
6502.}

[PN2) . All section references hereafter are to the Penal Code unless otherwise
indicated.

[FN3]. 'Forfeitures' here mean the same thing ag 'fineg.' (Board of Truetees v.
Municipal Court (1977) 95 Cal.Bpp.3d 322, 326.) Also, it 1B to be noted that the
percentages listed in gubdivision (1) are the percentages that go to the counties
for arrests made in the listed cities.

!

[FN4]. In the typlcal situation of a parking violation, the person is 'metified:
rather than 'arrested' by placing the parking ticket on the vehicle. (See County of
Los Angeles v, Clty of Alhambra, supra, 27 Cal.3d 184, 193-154; &3
Ope.Cal . Atty.Gen. 25, 31, (1970).) Although subdivision (1) of section 1463
distributes the percentages of the fines collected depending in part on who has
‘arrested' the person for a 'misdemeanor,' the same distribution formula im
followed when a notification has been made of a parking viclation 'infraction.'

{See Veh. Code, § 42301.5; County of Los Angeles v. Clty of Alhambra, supra, 27
Cal.3d 1p4, 154.)

[FN5) . We lock te subdivieion (3) firet because it would contreol over the
provisions of subdivision (1) when both might otherwise be applicable. The latter
subdivision begins with the phrase 'Except as otherwise specifically provided by
law,' while the former begins, 'Notwithstanding any other provision of law.' (See

, In re Marriage of Dover (1971} 15 Cal.App.3d 675, 678, £n. 3; State of California
v. Buperior Court (19&5) 238 Cal.App.2d 691, 695-696.)

[FNE] . Under subdiviesion {1) of the statute, the counties receive 100 percent of
the fines, except where the arrests take place within a city. In the latter case,
each city receives between 25 and 95 percent, depending on the circumstances and
the particular percentage specified by the Legislature in the statute. Normally, a
city will get most of the money resulting from arrests within its boundaries,

[FN7] . If the character of the contracting parties were controlling, a joint powers

agreement between a city and county would present cbvicus difficulties, as would an
agreement between two counties and a city, and so forth,

[FN8] . On the other hand, if the City of Burbank agrees to provide its employees
for airport law enforcement duties under the joint powers agreement, a different.
conclueion would be reached. Other arrangements could alec be made under the joint
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powers agreement that would possibly render applicable the provisiona of
subdivision (1} of the statute.

618, 1982 WL 156003 (Cal.A.G.)

65 Ops. Cal. Atty. Gen,

END OF DOCUMENT =~ *
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' EXHIBIT H
STATE OF CALIFORNIA : ARNOLD SCHWARZEI ~

COMMISSION ON STATE MANDATES

880 NINTH STREET, SUITE 300
SACRAMENTO, CA 95814

’ NE: (916) 323-3562
. {816) 445-0278
~mall: caminfo@csm.ca.gov

February 11, 2004

Mr. Gerald Shelton

California Department of Education

Fiscal and Administrative Services Division
1430 N Street, Suite 2213

Sacramento, CA 95814

RE: Reéquest for Comments from the Department of Education
The Stull Act (CSM 98-TC-25)
Education Code Sections 44660 — 44665 (formerly Ed. Code §§ 13485-13490)
Statutes 1975, Chapter 1216; Statutes 1983, Chapter 498, Statutes 1986, Chapter 393;
Statutes 1995, Chapter 392; Statutes 1999, Chapter 4
Denair Unified School District, Claimant

Dear Mr. Shelton:

We are in the process of reviewing the above-referenced test claim and preparing a draft staff
. analysis. This test claim is tentatively scheduled for hearing on May 27, 2004,

The record for this claim, however, does not contain any comments from the Department of
Education, Therefore, we are requesting that the Department of Education file comments on the
test claim by Wednesday, February 25, 2004. Comments filed by the Department of Education
by February 25, 2004, will be analyzed in the draft staff analysis.

Please contact Camille Shelton, Senior Comm1551on Counsel, if you have any questions
regarding the above.

Smcerely,

Paula H1gash1
Executive Directpf

c. Mailing list
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Sacramento, CA 95814
Mr, Steve Smith
Stave Smith Enterprises, Inc, : Tel:  (916) 444-5243
Ona Capltal Mall, Sults 200 :
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STATE OF CALIFORNIA ARNOLD scHwar EXHIBIT I

COMMISSION ON STATE MANDATES |

880 NINTH STREET, SUITE 300
SACRAMENTQ, CA B5814

PHONE: (B18) 323-3662
é{gm 445-0278

fl: cominfo@aosm.ca.gov

March 19, 2004

Mr. Edward Parraz, Superintendent
Denair Unified School District
P.O. Box 368

Denair, CA 95316

RE: Draft Staff Analysis/Hearing Date/Reguest for Additional Brieﬁng
The Stull Act (CSM 98-TC-25) :
EBducation Code Sections 44660 —44665 (formerly Ed. Code §§ 13485 13490)
Statutes 1975, Chapter 1216; Statutes 1983, Chapter 498; Statutes 1986, Chapter 393;
Statutes 1995, Chapter 392; Statutes 1999, Chapter 4 -
Denair Unified School District, Claimant

Dear Mr. Parraz: _
The draft staff analysis for this test claim is enclosed for your review and comment.
Written Comments/Request for Additional Briefing

0 - Any party or interested person may file written comments on the dI"Eﬁ staff analysis by
April 9, 2004. In your comments, we are requesting additional briefing on the following issues:

1. Are there any sources of state or federal funds appropriated to school districts that can be
applied to the activities identified in the draft staff analysis as reimbursable state-
mandated activities for the evaluation of certificated personnel under the Stull Act?

2. Are the state-mendated activities identified in the draft staff analysis reimbursable under
article XIII B, section 6 of the California Constitution for the evaluation of certificated
personnel employed in local, discretionary educational programs?

You are advised that the Commission’s regulations require comments filed with the

Commission to be simultaneously served on other interested parties on the mailing list, and to

be accompanied by a proof of service on those parties. If you would like to request an
“extension of time to file comments, please refer to-section 1183.01, subdivision (c)(1), of the

Commission’s regulations.

Hearing

This test claim is set for hearing May 27, 2004, at 9:30 a.m. in Room 126 of the State Capitol,
Sacramento, California. The final staff analysis will be issued on or about

May 6, 2004. Please let us know in advance if you or a representative of your agency will
testify at the hearing, and if other witnesses will appear. If you would like to request
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Mr. Edward Parraz
March 19, 2004 .
Page2 -

postponement of the hearing, please refer to sectioﬁ 1183.01, subdivision (c)(2), of the
Commission's regulations.

Please contact Camille Shelton at (316) 323-8215 if you have any questions.
Sincerely,

PAULA HIGASHI
Executive Director

Enclosures: Mailing List and Draft Staff Analysis
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Hearing Date: May 27, 2004
J\MANDATES\19984c\98-tc-25\TC\ds4.doc

ITEM
TEST CLAIM
DRAFT STAFF ANALYSIS

Bducation Code Sections 44660-44665 N
(FormerEd Code §§ 13485 13490)

g

Statutes 1975, Chapter 1216; Statutes 1983, Chapter 458; Statutes 1986,
Chaptar 393 Statutes 1995,-Chapter 392;:Statutes 1999 Chapter 4

The Stull Act (98-TC-25)
Denau' Umﬁed School Dmtnct, Clmmant

EXECUTIVE SUMMAR]{.

STAFF WILL INSERT THE EXECUTIVE SUMMARY IN THE FINAL ANALYSIS

Test Claim 98-TC-25 Drafi Staff Analysis
241




STAFF ANALYSIS

Claimant
Denair Uniﬁed School District

Chronology ,

07/07/99  Claimant files test Glaim =~ *

07/07/99 - Test claim deemed complete

08/10/99 Commission receives request for extension of tune to file comments by thc
Department of Finance -

08/12/99 Department-af Flnance 8 request for extension of time. grante.d until
October 6, 1999

01/23/01 Letter to Department of Fmance issued regardmg the status of comments
03/08/01 Department of Fmanca ﬁles commants on test cImm )
05/31/02 Claimant files rebuttal

07/03/02 Letter issued to claimant’s representative advising claimant that analysis will be
limited to school districts, and not county offices of education, since no county
office of education has made an appearance as a claimént, nor filéd'a declaration:

. alleging mandated costs pursuant to Government Code section 17564

09/09/03 Spector, Middleton, Young & Minney withdraw es cleimant’s representative |

01/05/04 Claimant files a request to amend test claim to add the Schools Mandate Group, a
joint powers anthority, as a co-claimant and to designate the Schools‘Mandate
Group a5 the lead claimant '-

01/08/04 Claimant’s request to amend test claim is denied

02/11/04 Letter to Department of Bducation issued requesting comments on the test claim
- - Draft Staff Analysis issued

Background |

Thi test claim addresses the Stull Act. The Stuil Act was ongmaﬂy enacted in 1971 to estabhsh
& uniform system of evaluation and assessment of the performance of “certificated personnel”
within each school district. (Former Ed. Code, §§ 13485-13490.)* The Stull Act required the

. governing board of each school district to develop and adopt specific guidelines to evaluate and
assess certificated personnel?, and to avail itself of the advice of certificated instructional
personnel before developing and adopting the guidelines.* The evaluation and assessment of the
certificated personnel was required to be reduced to writing and a copy transmitted to the

o Statutes 1971, chapter 361.
! Bormer Bducation Code section 13487.
} Former Education Code section 13486.

Test Claim 98-TC-25 Draft Staff Analysis
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employee no laten tham sixty days before the end of the school year.* . The employea then had the
nght to initiate a written response to the evaluation, which became a permanent part of the
employee's personnel file.* The school district was also required to hold a meetmg w1th the
employee to discuss the evaluation.® '

Former Bducation Code sectior 13489 required that the évaluation and assessment be
continuous. For probationary employees, the evaluation had to oceur once each school year, For
permanent employees, the evaluation was required every other year. Former section 13489 also '
required that the evaluatlon include recommendahuns if ne.ce.ssary, for areas of i mprovement in
" the performance of the employee. Ifthe employee was not perform.mg his.or her duties in a
satisfactory manner according o the standards, the “employing authority" was required to notify
the employee in writing, describe the unsatlsfactory performance, and confer with the employee
making specific recommendations as to &reas of 1mpr0vement arid endeavor to assist in the
improvement, :

In 1976, the Leglslature renumbered the provisions of the Stull Act. The Stull Act ¢éan now be
found in Education Code sections 44660-44665."

The test claim legislation, enacted between 1975 and 1999 arended the Stull Act. The claimant
alleges that the amendments constitute & reimbursable state-maridated program within the
meamng of article XIII B, section 6. of the California. Constltut;on '

Staff notes that the claiment, a schiool distriet, alleges that corriplience w1th the Stull Act is new
es to county offices of education and, thus, counncs are entltled to rexmhursement for all
activities unider the Stall Act.” : -

To date, no county office of education has appeared in this B.OthIl asa clalmant nor filed 2
declaration allegmg mandated costs exceedmg $1000, &g expressly required by Gnvernment
Code sectlon 17564 and section 1183 of the Commission’s regulations.

‘ Former Education Code section 13488.
5 Ibid,
8 Ibid.

! Former Educatmn Code section 13490 defined "emp]omg authonty’ as “‘the supenntendent of
the school district in which'the employee is employed, or his demguee, or in the case'nfa distiict

which hes no supenntendant & school principal or other person designated by the goveiting
board.” , _

! Statutes 1976, chapter 1010.

* In 1999, the Legisldture added Ediicafion Code- seéction 44661 5 to the Stull Act. (Stats 1996,
ch. 279.) Edacation Code ssction 44661.5 authorizes a schaol district to include objective
standards from the National Board for Professional Teaching Standards or any objective
standards from the California Standards for the Teaching Profession when developing evaluation

and assessment guidelines, The claimant did not include Education Code section 44661.5 in this
test claim. t

' Exhibit A, Test Claim, pages 7-9.

v
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Therefore, the test claim lias not been perfected as to county offices of edﬁeanon The findings
in this analyexs thei-efore, aré limited to school chsmcts _ .

Claimant’s Position

The claimant contends tha the test-claim leglslauon consututee 1 relmbursable state-mandated
progra.m for the followmg “new actwltles :

» ' Rewrite standsids for emplbyee Assessrient to reflect expected student ach:evement" (es
opposed to the priof requirement of expected student “progress”) and to expand the
standdfds to réflect expected stuﬂént achlevement at each "grade levei " (Stats 1975 ch,
1216

» Develop ij responmbllmes for eeruﬁeated non—mslructtona.l personnel mcluchng but not
limited to, supervisory and administrative personnel. (Stats. 1975, ch. 1216.)

» Assess and evaluate non-instruétional personnsl:- (Stats. 1975, ch. 1216 Stats, 1995, ch.
392) A :

» Receive and review responses from certificatéd non-mstrueﬁonel peraonnel regardmg the
employeg’s evaluation. (Stats. 1986, ch:393 ) : :

» Conduct a meeting between the crtificated non-mstrue’uonal empleyee and the evaliiator
to discuss the evaluatmn and aseesement (Stats 1986 ch. 393, ) :

evaluation. (Stats. 1983, ch, 498)

. Rewew ‘the reeulta ofa cemﬁcated mstruebonﬁl empioyee 5 pammpanon ini the Peer - . : .
Aggistance and Revisw Program for Teachem as part of the assessment and evaJuatlon
(Stats. 1999, ch. 4.} '

» Assess and evaluate the performance of certificated instructional personnel as it relates to
the instructional techniques and strategies nsed and the employee’s ad.herence to
_curricular objectives. (Stats 1583, ch. 498.)

o Assess and evaluate certificated instructional personnel as it relates to the progress of
pupils towards the state adopted academic content standerds, if appliceble, 25 measured
by state adopted criterion refereneed assessments, (Stats 1999, ch. 4.)

« Assess and evahiats certlﬁcated person.nel employed by county supermtendents of
education,.{Stats. 1975, ch:1214.)"

Department of Finance’s Position

The Department of Finance filed comments on March 6, 2001, contending that most of the
activities requested-by the claimant-do not constitute relmbursable state-mandated activities. The
Department of-Finance.states, however,that the following activities ¢ ‘may” be reimbursable:

"' Bxhibit A, Test Claim, - .
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s Assess and evaluate the performance of certificated instructional personnel as it relates to
the progress of students toward the attainment of state academic standards, as measured
by state-adopted assesgments.

¢ Modification of assessment and evaluation methods to determine whether instructional
staff is adhering to the curricular objectives and instriictional technigues and strategies
associated with the updated state académic standards.

» Assess and evaluate permanent certificated staff that has received an unsatisfactory
evaluation at least once each year, until the employee receives a satisfactory evaluation,
or is separated from the school district.

o Implementation of the Stull Act by county offices of education.”
Discission '

The courts have found that article XIII B, section 6 of the California Constltunon recognizes
the state constitutional restrictions on the powers of local government to tax and spend.’® “Its
purpose is to preclude the state from shlﬂ'mg financial responsibility for carrying out
govemnmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
IBSPOI]SlblhthS because of the taxing and spending limitations that articles XTI A and XIII B
impose.”’® A test claim statute or executive order may impose a reimbursable state-mandated
PrOETHIM if it orders or commands a local agency or school district to engage in an activity or
task.'® In addition, the required activity or task must be new, constituting a “new program,” or it
must create a “higher level of service” over the previously required level of service.'” ,

'* Exhibit B.

'*-Article’ XIII B, section 6 provides: “Whenever the Legislature o any state agenicy mandates &
néw program or higher level of service on any local government, the state shall provide a
subvention of funds to reimburse such local government for the costs of such program or
increased level of service, except that the Legislature may, but need not, provide such subvention
of funds for the following maridates: (a) Legislative mandates requested by the local agency
affected; (b) Legislation defining a new crime or changing an existing definition of a crime;-or
(c) Legislative mandates enacted prior to J anuary 1, 1975, or executive orders or regulations
initially implementing legislation enacted prior to J anuary 1, 1975,"

' Department of Finance v. Commission on State Mandates (2003) 30 Cal.4th 727, 735,
" County of San Diego v. State of California (1997) 15 Cal.4th 68, 81.

** Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174. In
Department of Finance v. Commission on State Mandates, supra, 30 Cal.4th at page 742, the
court agreed that “activities undertaken at the option or discretion of a local government entity
(that is, actions undertaken without any legal compulsion or threat of penalty for
nonparticipation) do not trigger a state mandate and hence do not require reimbursement of
funds - even if the local entity is obligated to incur costs as a result of its discretionary decision
to participate in a particular program or practice.” The court left open the question of whether
non-legal compulsion could result in a reimbursable state mandate, such as in a case where

 Test Claim 98-TC-25 Draft Staff Analysis
245




The courts have defined a ‘progrm“ subject to article XIII'B, section 6, of the Cahforma

Consututlon, ai one that carriss ‘dut the governmental ﬁ.lncuon of provuimg pubhc servmes ora .
law that imposes unique requirements on local agencies or schoo] districts to implemeiit 4°state

policy, but does not apply generally to all residents and entities in the state:'®. “To determine if the

program is new or imiposes a higher Jevel of servics, the test claim legwlatmn rmust be compared

with thé le%al requirements in effect immediately before the enactment of the test claim -

legislation.” Finally, the newly reqmre.d actmty or mcreased level of service rnust impose costs
mandated by the state;? - _

The Commission is vested with excluswe authonty to adjudlcate dls'putes over tho exigtence of
state-mandated programs within the meening of article XTI B, section 6.2' In mak.mg its
decisions, the Commission must strictly constnie article XTI B, section 6 and not apply it a5 an

“equitable g;medy to cure the perceived unfaimess resulting from pohhcal decizions on funding ..
. priorities,”

Issue 1: Is the test claim legmlatlon subject to article XIII B section 6-of the
California Constitution? .

Certain statutes in the test claim lag;alatlon do not ro_qmro school d1stncts to perform aothtle
and. thus, ara not si.fb'\ect ) 'ai'holo XIII B.'géction 6."

In order for a statute to.be. sub_] eot to article }CDI B, section 6 of the Cahforma Constltutlon the
statutory language must. requu-e local agencws or. scbool districts to perform an actmty or taslc
If the statutory language doea not mandato local agéncies or séhocl districts to perform a task,
then compliance with the test claim statute is within the discretion of the local entityand s -
reimbursable state-mandated program does not exist. : .

Here, there are two test claim statutes, Education Code section 44664, subdivision (b) (as
amended by Stats. 1983, ch, 498 and Stats. 1999, ch. 4) and Education Code section 44662,
subdivision (d) (as amended by Stats, 1999, ch. 4) that do not require school districts to perform
activitigs and, thus, are not subjectto article XIII B, section 6 of the California Constitution:

failure to partmlpate ina program results in severs penalﬁes or “dracoman cgnaéquanoeé. (Id.,
atp. 754.). . .o ,

" LuczaMar Unified Schoo! D:stnct V. Homg (1988) 44 Cal3d 830 835~ 836

" C'ounty of Los Angeles v. State af Cal:farma (1987) 43 Cal'3d 46 56 Liicia Mar supm 44
Cal.3d 830, 835.

* Lucia Mar, supra, 44 Cal.3d 830, 835.

¥ County of Fresno v. State of California (1991)-53 Cal.3d 482, 487 County of Sonoma’v.
Commission on State Mandates (2000) 84 Cal: App 4th 1265, 1284; Govemment Codo sections
17514 and 17556

-# Kinlaw v. State of C‘aléfomta (1991) 54 Cal.3d 326 331-334; Govemment Code sectichs
17551, 17552

2 City of San Jose v. State of Calz_fo;ﬂ:a (1996) 45 Cal. App Ath 1802, 1817 Caunty of Sonoma
supra, 84 Cal.App.4th 1265, 1280,
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Education Code section 44664, subdivision.
1983, the Legislature amended Education Code section 44664 by adding subdivision (b)
Subdivision (b) authorizes r school district to require & certificated employee that receives an
unsatisfactory evaluatior to partrerpate in'a program to improve the' employee 5 performance
- Bducation Code section 44664 eubdms:on (b), stated the followmg :

Any evaluation performed pursuant to this artlele which contaihs an
unsatisfactory rating of an employse’s performance in the area of teaching
methods or instruction may irclude the requirement that the certificated emp]oyee

~ ghall, as-determined by the employing authority; participate in'a program designed
to improve appiopriate areas of the employee’s performance-and to further pupil
achievement and the instrictional Obj ectives of the emp]oymg authority,
(Emphasis added:) -

The plain language of the statute authonzee but daes hot mandate, a school district to require its
certificated employees to parucxpaxe in a program des:gned to-improve performanoe if the
employee reoerves an unsatlsfactory evaluatron Thus. staﬁ‘ ﬁnds that Eduoatlon Code seo‘oon

dlstnots to perform an aehvrty and, this, 1t it not subj ect o artlcle XI]I B, section 6 of the
California Constitution. '

Education Code section 44662, subdivision (d), and Education Code section 44664
subdivision (bl as amended by Statutes 999, chap_ter 4, In 1999, the Legrslature amended
Educatron Code eeetlo:} 44664 lubdmelon ('b), by addmg the followmg under]med sentence '

A.ny evaluatlon performed pursua.nt to this artlole 'thch contains an:
uneatlsfactory rating of an employes’s performance in the area of teachmg
"methods or mstructron' Y ay mcl_ude {ha requirernent that the eertlﬁoated employee
shall, ae determm d by_the _ploymg auth ty,. parhcrpate in'a Program desrgned
-to imprave appropnate areae of'the employee 5 performance and to further pupil
~achievement and the mstruchonnl obje eohvee of the employmg authonty Ifa

dretnct parncrp;eies‘ m the Peer Aasxetanee and Rev1ew Progam for Teacher

- factory rating on en evalusfion
performed pursisnt to this section shall garhclpate in the Peer Assistance and
Review Program for Teachers, -

The 1999 test claim legislation also amended Education Code seetron 44662 by addmg
subdivision (d), which states:

Results of an employee’s participation in the Peer Assistance and Review
Program for Teachers established by Article 4.5 (commencing with Section
44500) shall be made available as part of the evaluation conducted pursuant to
this section. A

The claimant requests reimbursement to “receive and review, for purposes of a certificated . .
employee’s assessment and evaluation, if apphoable the results of an employee s participation in
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the Peer Assistance- and Review Program for Tbaohers established by Article 4. 5 (commencm g
-with section:44500, )"23 ' :

The Depértment of Finance contends that méwmg the results of the Peer Assistance and
Review Program, as part of the Stull Act’ evaluatmn of the employee 8 performance is not-a '

reimbursable state-mandated acuwty because parhclpatmn in the Peer Assistance ancl Rev:ew
Program is voluntary,* :

In response to the Department of Fmance tbe clmmant statas the followmg

The'legislative intent behind the amendments. to the Stull Act'was to ensuré that
school districts adopt objective; uniforin evaluation and assessment guidelines -
that effectively assess certificated employee performance. To meet this desired
goal, school districts that participate in the Pesr Assistance and Review Program-
must include an employee’s results of participation in the employee’s evaluation.
If this information was not cons1de.red by the district, mconsxstent, mcomplete
and maccura.te eviluations and. asseasments would ocour - a result contrary to the
Legslature S, stated intent, Therefo:e, the clalma.nt contends that t{]e actxvmes
assoclated w1t11 the recelpt and rcvmw of an amployee B pa.rhc1pat10n in the Peer

Assistanice and Review Program impose relmbursable state-mandated actwmes
upon school dlstncts s

employee's parhmpau ‘ n m ﬂ:u; Peer Ass:stance and Rewew Program 18 not a § qjmandated
activity and, therefore, ‘the 1999 ameridments to Education Code sect\ons 44662 and 44664 are
not subject to article XIII B;-section 6 of the Gahfomxa Constltutlon I

In Department of Finance v. C’ommissz,
claim leglslafwn that reqm.red sth

date cpmpnses

lot summary by

governments by lagmlatlon of executive ordefs."®

® Exhibit A, Test Claim, page 7. |
® ExhibitB. - - . L
 Exhibit C, Claimant Rebuttal, page 7.
* Departmerit of Fmarice supra, 20 Cﬂ.l 4th 727
T 1d atpage 731. '
® Id atpage 737.
¥ Ibid,
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, The court also rewewed and affirmed the holding of the City of Merced case.™ * The court
0 stated the following:

In City of Merced, the city was under no legal oompulsxon to resort to eminent
domain-but when it elected to employ that means of acqul.nng proporly, its ‘
obhgatlon to compansate for lost’ busmoss goodwﬂl was 1ot & teimbursablé state
mandats, because the city was not require to employ eminent domain in the first

. place, Here as well, if a school district elects to participate in or contiriue
parhclpatlon in.any underlying voluntary education-related funded program, the
district’s: obhgatlon to comply with thé notice and agenda requiréments-related to
that progra.m ddes not- consnmto 8 rennbursable state mandate, (Bmphasxs m
original.)®? . »

Thus, the Supreme Court held as follows

[W]e reject claimants’ a.sscroon that they have been legally compelled to incur
notice and agenda costs, and hence are entitled to reimbursement from the state,
based merely upor the’ circumsiance that notlce and agenda. provisions are
mandatory elemonts of eduoahon-relatod programs in whmh clmmants have
' partlclpated, without regard to whether claimant's partzczpatwn in the underlying
program is valuntary or compelled, [Emphasm added.]®

The Supreme Coutt: leﬂ yndecided whether a reimburaable state mandate "rrught be found in
circumstances short of legal compulgion—for example, if the:state were to impose a substantial
penalty (mdepondent of the program-funds at. 1ssue) upon any local entity that dsclined " to

. participate in a given program.”™ - '

The decision of the Cahforma Supreme Court i Department of Finance is relevant and its
reasoning applies in this case. The'Supreme Couft explained that “the proper focus under a
legal compulsion iriquiry is upon the nafure-of the claimants® participation in the undeflying -
programs themselves. ™. Thus, based ‘on the Supreme Court’s décision; the Commission is
required to determine if the underlying program (in this case, participation’in-the Peer

Assistance and Review Program) isa voluntary -decision at the local level or is legally
compelled by the state. :

The Peer Assistance atid Review Program ‘and the kmeridment to the Stull Act to reflect the Peer
Assistence and Review Program were sponsored by GoveinorDavis and were enacted by the
Legislature during the 1999 special leglslatzve session on education. As expressly provided in
the legislation, the mtent of the Leglslatore, n part was to ooordmate the Peer Assistance and

¥ /d, atpage. 743, »
" City of Meraed 2 Stafe af Calzfomla (1984) 153 Cal. App 3d 777
2 Ibid,
* Id, atpage 731.
¥ Ihid,

. 4. at page 743,
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Review Program thh the evaluations of eerhﬁeated employees under the Stul] Act. Section.] of
-the 1999 test claim Iegtslatlon states the following: .

. It is the intefit of the Legmlature to establish & teacher peer assistance and review -
" gystemesa entleal feedbaelc méchanisth that a.]lowe exerniplary teachers to assist

veteran teachers in need of development in subjsct matter ]cuowledge or teaching
strategies, of both.

It is further the intent of the Legelature that a eehool district thet operates a
program. pursuant to Article 4:5.(commencing withSection 44500).of Chagiter 3-
of Part 25 of the Education Codg coordinae its emp,loyment policies‘and:
procedures for that program with its activities for professional staff development -
the Beginning Teacher Support and Assessment Progrem, and the biennial

evaluations of certificated employees requued pursuant to Seetlen 44664 [of the “
Stull Act] '

The plem language of Educenon Cede sectlen 44500 eubdlmlen (a), authenz65 but does not
requn'e school dzstncte 1o partlmpafe i the Peer Aee1stanbe and Review Program Thet section
states in pertinent part that “[t]he govemning bOBJ‘d ofa seheel dlStl’iGt and the, exchsive, |
representative of the cértificated employses in the scheo] dtstnet may develop and 1mplement a
program authorized by this article that misets local conditiofis and conformis with the pnnexples
set forth in subdivision:(b)." (Bmphaele addsd.) If a school-district itplements the program, the -
program must assist-a teacher to improve his or her teaehmg sldlls and lmewledge and provide
that the final evalyation of a teacher’s- parttelpetwn in the prograrn be mads &vailable for
placement in the personnel file of the teacher receiving assistance. (Ed. Gods; §44500,
subd. (b) ) Furthermore seheol districts that parttcapate m the JPeer Aemstanee and Review.

S5e1Ve § diny ¢ ,ons 44505, and44506

Therefore, eta.tf ﬁnde that seheel c[mtnets are not legally eempelled.to partlc;pete inthe Peer
Assistance and Review Program and, thus, not legally: eempelled to reeelve end review the
results of the program Bs part of the, Stull Act evaluaticm C

Staff further finds that schoel districts are not prae‘neally cempelled to pertm1pete in the Peer
Assistance and Review Program and review the results as part of the Stull Act evaludtion. In
Department of Finance, the California Supreme. Court, when considering the-practical --
compulsion argumant raised by the echo ol districts, reyiewed.its-earlier. dememn in-City of-
Sacramento v, S:az:'e of Calgfomza (1990) 50 Cal. 3d 51.% The. City of Saeramenza caseinvolved

" test claim ieg151eﬁen that extendéd Thandatory coverage undet the state’s unemployment
insurance law to include state and ] local governments and nonpreﬁt corporations. The state
legislation was enacted to-conform to & 1976 emendment to the Federal Unemployment Tax Act,
which required for the first time that a “certified” state plan include unemployment coverage of
employees of public agencies, States that did not comply with the federal amendment faced a
loss of a federa! tex credit and an administrative subsidy.” The local agencies, knowing that
federally mandated costs are not eli gible for stete subvention, argued against a federal mandate.
The local agencies contended that article XIII B, section 9 requires clear legal compulsion not -

% Department of Finance, supra, 30 Cal.4th at pages 749-751.
¥ City of Sacramento, supra, 50 Cal.3d at pages 57-58.
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present in the Federal Unemployment Tax-Act.*® The state, on'the other-hand, contended that
California’s failure to comply with the federal “cmot and stick’ scheme WS 50, aubstantla] that
_ the state had no realistic “discretion” to refuse. Thus;; the;state- contended that thc test claim
statute merely implemented a fedcral mandate and that a:tlclc X]II B, scctlon 9 does not rcqulrc
strict lcga.l compulslon tospply®- - - ..

»... s

The Supreme Court in Czty of Sacramenrc concludcd that, although local agcnc1es were not
strictly compelled to comply with the teat claim legislation, the legislation constituted a federal
mandate: The Supreme Court concludcd that because the-financial consequences to the, state and.
its residents for fmh.ng to pcrhmpatc in the federal plan were so; onerous and-punitive, and the
consequences amounted to “certain and severe federal pcnaltlcs" including “double taxation” and
.other “dracotian” measures, the state was mandatcd by fcdcral law to participate in the plan,*

The Suprerhe Coirt applied the samé ahalysis in the Depan‘ment of Fmance case #hd found that
the practical compul§ion finding for & staté mandate reduires a showing 'of “certain and severe
penalties” such as “double taxation” and other "d;accman cunsequcnccs_ The Court stated the
following:. '

Even assuming, for purposes of analys1s only, that our construction of'the term
“federal mandate” in City of Sacramento [citation omitted], applies: equally in the-
context of article XIII B, section 6, for reasons set below we conclude that,

: ccntrary to the sifuation we described in thaf case, claimants here have not faced

_ “certain and severe . pcnalhes“ such as “double taxaucn“ and other
“dracoman consequences »

Although thcrc are: statutory. ccnscq_uences fur not- parhmpatmg in the Peer Assmta.ncc and |
Review:Program; staff finda that the consequénées-do not constitute:the type of draconian
penalties descmbcd in the Depam‘mem‘ of Findrce. cage.

Pursuaht- to Educatlon Cods sectmn 44504, subdivision {b), school districts that do nét
-partigipate it the Pcer Assistance and Revisw Prcgram are not chglb]c to recéive state funding
for spcclﬁcd programs Bducatmn Codc sectmn 44504, subchvmcn (b), states the following;

~ A school dmtnct that docs nct alsct to participate in. the progam authorized under
this erticle by July 1, .2001; 1s.not eligible for any- apportionment, allocation, or
other funding from-an appropriation for the program suthorized pursusnt to this
article or for any apportiohments, allocations, or other. fundmg from funding for
local,assigtance appropriated:pursuant to the Budgct Act Item 61- 10-231-0001,
fundmg appropriated for the Administrator Training. and Bvaluation Program set’
forthin -Article-3 (commencing with Section 44681) of Chapter 3.1 of Part 25,
from an-appropriation for the Instructional Time and Staff Pevelopment Reform
Progra.m a8 sef forth in Article 7.5 (commencing with Section 44579) of

Chapter 3; or from an appropriation for school dcvelopmcnt plans as set forth in

% Id. atpage 71,

» bid, )

* Id, at pages 73-76.

' Department of Finance, cupra, 30 Cal.4th at page 751.
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Article'1 (commenomg with 'Section 44670. 1) of Chapter-3.1 and the .
Supenntendent*of Publie Instruction shall not apportion;’ allocate or otherwwe
provide any funds to the d.tetnct pursua.nt to those T programs

The fiunding appropnated under the programs specrﬁed in Education Code sectlon 445 04
subdivision (b), are not state-mandated pro grams, Most are categorical programs undertaken at.
the discretion of the Sc:hool dlB‘lI'th iri-brder to recejve grant funds. For exaimple, the fundmg
appropridted pursiiant to the Budget Act Item 6110:231-0001 ‘{s 1ocal assistince fundmg to”
school districts “for the purpoee ‘of the! Proposmon 08 eduoatrona.l programs speorﬁed in
subdivision: (b) of Séction12.40 of this act.” (Stats, 1999, ch 50, State Budget‘Act)) The
education programs speclﬁed i’ subdawsmn (b) of Seetion 12, 40: of the 1999: Stafe’ Budget Act
inciude the Ténth Gradé: Couiiseling Prograr, the Readér Service for Blind Téasher Pro gifam, -
and the Home to School Transportation Program. (A ful] list of'the educational programs
identified in section, 12.40 of the 1999 State Budget.Act is provrded in the footnote below,)"

The saie is frue fof the other ] programs identified in ‘Edilcation Code ssétion’ 44504,

subdivision (b), all of which are voluntary: i.e., the Administrator Training and Bvaluation
Program, the Instructional Time and Staff Development Reform Program, and the School
Development Plans Program :

% Section 12.40 of the 1999 State Budget. Act identifies the followmg pro grams Item 6110-108-
0001 — Tenth Grade Counseling (Bd. Code, § 48431, 7); Item 6110-110- 0001 Reader Service

" for Blind Teachers (Ed. Code, §§ 45371, 44925); Item 6110-111-0001 — Héine to S¢hool

Transportation and Smell District Transportation (Ed. Code,§-41850,:42290); Item 6110-116-

0001 — School Improvement Program-(Ed: Cede, §52000 et seq:); Item 6110- 118-0001 - State

Voeat.tonal Education (m lien of funds otherwise appropnated pursuant to Busmess end*

(Ed. Code, § 42920 et seq ), Ttem 6_1.1 Q—120-0001 Puprl Dropout Preventlon Programs (Ed
Code, §§ 52890, 52900, 54720, 58550); Item 61‘10 122-0001 = Specrahzed Seoondary Programs

(Ed. Code, § 58800 et seq.); Jtem 6110-124-0001 — Gifted asid Talented Pupil Program (Ed.

Code, § 52200 et s¢d.); Itemn 6110-126-0001 - Miller-Unriih Basic Reading Act of 1965 (Ed

Code, § 54100 et seq.); Item 6110- 127- 0001 — Opportunity Classes and- ‘Programs (Ed Codé, §
© 48643 et seq.); Item 61105128-0001 ~ Béonomic. Tmpact Aid (Bd. Code, 4§ '54020,:54031,

54033, 54040); Item 6110:131-0001 = Amietican Indian Early Childhood Education Program
(Ed. Code, § 52060 et seqi); Item 6110:146:0001 ~ Démbhstration Progtams in Tritensive”
Instruction (Bd. Code; § 58600 et seq.);Ttem 6110-151-0001 ~ - Califoriia Thdian Bducation

Centers (Ed. Code, § 33380), Tteth 6110-163-0001 — The Early-Intervention for Schiool Sugtess

Program (Bd. Code, § 54685 st seq.); Itern 6110-167-0001 — Agricultural Votational Education

Incentive Program. (Ed. Code, § 52460 et 56q.); Item 6110-180:000% = grant maney pursuant to

the federal Technology Literacy Challenge Grant Prograim; ftem 6110+18150001 ~ Educaticnal

Technology Programs (Ed, Code, § 51870 et seq.); Item 6110-193-0001 - Administrator

‘Training and Evaluation Program, School Development Plans and Resource Consortia, Bilingual

Teacher Training Program; Item 6110-197-0001 — Instructional Support-Improving School

Rffectiveness — Intersegmental Programs; Item 6110-203-0001 — Child Nutrition Prograurns (Ed.

Code, §§ 41311, 49536, 49501, 49550, 49552, 49559); Item 6110-204-0001 —~ 7™ and 8™ Grad

Math Academies; and Item 6110-20%-0001 - Teaeher Drsrmssal Apporuonments (Ed. Code, § .

44944),
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Accordingly, staff finds thatithe 1999 amendment to Education Code sections 44662,
subdivision. (d), and 44664;subdivision (b), do not impose a mandate on school districts to .
receive and review the resulis-of the Peer Assigtance and Review Program as part of the Stull Act
evaluation and, thus, thesg: oeo‘oons are not subject to article XIII B, sectlon 6 of the Cahforma
Constitition. :

In order for the remaining test claim legislation to be subject to article XII1.B, section 6 of the
Celifornie Constitution, the legislation must constitute a “program.” The California Supreme
Court, in the case of County of Los Angeles v. State of Calg’omza” deﬁned thie word “program”
within the meaning of. artlcle X]]I B, séction 6 a8 & program that carries out the govermnental
function of providing a service to the pubho or laws which, to 1mplement a state.policy, i impose

unigue requ1rements on local govemments and do not apply geoerally to all residents and enutles
in the state. Only one of these ﬁ.ndmgs is necessary to tngger the apphcablhty of article XIII B,
section 6.4

The test olau:o leglslatmn addresses the evaluation and assessment of the performance of
. certificated employees of & school district, Leglelatxve m{ent of the test claim leglslatlon is
provided in Bducation Code section 44660 as follows:

It is the intent of 1;1'1&= Legls]ature that govermng boards establish a umform system
of evaluation s ssessment of the parfdfmance of all certificated person.nel -

'within each schao] d.wtn" the stats, 'me]od.lng ‘schools conducted or mamtmned
by’ coun‘ry supenntendento of edtication, Thé systemi‘shall involve the
‘devélopment end:adoption. by each school district of objectivé evaluation end”
asseasment guidelines, which may, at the discretion of the governing board, be-
uniform throughout the district,.or for compellmg reasons, be individually
‘_developed for territories or Bchools within the district, prov1ded tl:mt all

certificated personnel of the district shail be subject to a system of evaluation and
assessment adopted pursiant te'this article.*

Staff finds that obj ectwely ova]uatmg the performance of certificated personnel within a school
district carries.out the goverrimental function 6f prowdmg a service to the public.” Public .
education is a'governmental function within the'meaning: of article XIII' B, section 6. The''-
California Supreme Court in Lucia Mar stated that “the contributions called for [in the test c]aun
legislation] are used to fund a ‘program’ . . . for the education of handloapped cmld:en is clearly
a govemmental fune'oon prov1dmg a service to the pubhc e Addmonally, the court in the Long

* County of Los Angeles, supra, 43 Cal.3d at page 56.

“ Carmel Valley Fire Protection Dist., supra, 190 Cal.App.3d at page 537.

* As originally enacted, former Educatién Code section 13485 stated the legislative intefit as
follows: “It ig the intent of the Legislature to establish a uniform system of evaluation and

assessment of the performance of certificated personnel within each school district of the state.

The gystem shall involve the development and adoption by each school district of objective
evaluation and assessment guidelines,”

* Lucia Mar, supra, 44 Cal.3d at page 835,
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" Beach Unified School District case held that “‘although nurierous private schools exist, education
in our society is considered to be a peculiarly governmentil function.™’ In addition, the test .
claim leglslatlon Imposes umque requu'ements on school districts. :

Therefore, staff finds that the remaining test cIa.un legislation constitutes a program &nd, thus is
subJect to article XIII B, section 6 of the Cahforma Constitution,

Issue 2: Does the test clain legislaﬂon impose a new program or higher level of
service within the meaning of art:cle XIa B section 6 of the California
Consﬁtutmn?

The California Supreme Court and the eourts of appeal hive held that article XIII B, section 6
was not intended to entitle local agencies and school dzstncts for all costs resulting from
leglslatwe enactments, but only those costs mandated by a new program or ki gher level of
service 1mposed on them by the staté, Gererally, to determine if the program is new or |
imposes & higher level of service, the analysig must compere the test claim legislation with the -
legal] requiréments in effect 1mmed1&te1y béfore the enactment of the test claim 1eglslat1cm ”

As indicated above, the Stull Act was enacted in. 1971, The test claim legislation, enacted from
1975 to 1999, amended the Stull Act, Thej issue is whether the amendments eonstztute anew .
program or higher level of service within the meaning of article XiB,

section 6 of the California Constitution.

Develop job regponslbxhtles for cerhﬁcated non-ms_:u'uchonal p‘erson.nel, and agsess and evaluat
the performance ; Hrmer i '
as amended by St

The claimant is requesting re1mbursement for the fo]lowmg activities relatmg to certlﬁeated non-
" instructional employeea: .

o Establish and défine _]Ob respons1b1ht1es fot certlﬁcated non-instructionil pérsonnel,
including, but not limited to, superwsory ‘and admmstratwe personnel

» Evaluate and assess the performance of certificated non-instructional persennel as it
reasonably relates to the fulfillment of the established job responsibilities.

e Prepare and draft a written evaluation of the certificated non-instructional employee. The:
evaluation shall include recommendations, if necessary, as to areas of improvement.

e Receive and review from a eerhﬁcated non-msh‘uctxenal employee written responses .
regardmg the évaltation.

s Prepare and hold 2 meeting between the certlﬁcated non-mstructmnal employee and the
evaluator to discuss the evaluation and assessment. "_’

+

1 Long Beach Unified School Di.strict supra, 225 Cal.App.3d at page 172.

® Lucia Mar Unified School Dist., , suprit, 44 Cal.3d at page 834; C:ty of San Jose v. State of
California (1996) 45 Cal. App. 4th 1802;-1816. 4

® Lucia Mar Unified School Dist., supra, 44 Cal.3d at page 835
0 Exhibit A, Test Claim, page 6.
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As originally enaeted in 1971, the Stull Act gtated in former Education Code section 13485 the 4
0 following: . , , . i
Itis the mtent of the Legmlature to estabhsh a umform system of evalnst]on and e
assesgment of the performance of certificated personnel within each school

district of the state. The system shall involve the development and adoption by
~ each school dlstnct of objective evaluation and assessment guldehnes

Former Bducation Code section 13486 stated the followmg

e

In the development and sdoptmn of these gmdelmes and procedures the
governing board shsl] avail itself of the advice of thé certificated. mstruononal
~ personne] in.thé district’ 8 orgsmzahon of cettificated personnel.

Former Education: Code section 13487 required school districts to develop and adopt speoxﬁc
evaluation and assessment guidelines for eertlﬁcated personnel Former sectlon 13487 stated the
following: : g .

The governing board of each schod! district shall develop and edopt spee1ﬁc
evaluation and assessment guidelines which shall include but shall not neoessanly
be limited'ih content to the following elements: :

(a) The esteblishment of standards of éxpected student progress in each area -
of study. and of teehmques for the assessment of that progress.

~ (b) Assessment of certificated personnel ag 1t relates to the estahhshed |
standards.

. . (c) Assessment of other duties normally reql.ured to be perfonned by
cernﬁcated employees as an adjunot to their regular assignmients.

) _(d) The estabhshment of pmoedures a.nciteohmques for ascertaining that the
o cettificated employee is maintejning proper control and is preserving a
' suitable learmng environment.

Former Educafion Code section 13488 requ.u'ed that the evaluatlon and assessment be reduiced to
writing, that an opportunity to respond be given to the certificated employee, and that 8 meeting

be held between the certificated employee and the evaluator to discuas the evaluatlon Former
section 13488 statéd the following:

Evaluation and assessment made pursuant to this article shall be reduced to
writing and a copy thereof shall be transmittéd to the certificated employee not
later than 60 days before the end of each school year in which the evaluation takes
place. The certificated employee ghall have the right to.initiate a written reaction
or response to the evalnation. Sich response shall become a permanent '
attachmerit to the employee’s personnel file. Béfore the énd of the school year, a -
meeting shall bt hield between the certificated personnel and the evaluator to
discuss the evalnation.
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performed on a continuing basis, and that the evaluation include necessary recommendations’as’
to areas of improvement.. Former Bducation Code section 13489, as enacted in 1971, etated the
following: . : : o e

And former Education Code section 13489 required thatthe-evaluation nd assesstment bet .

Evaluation and asséssmerit-of the performance of each certificated employee shall
be made on a continuing basis, &t 1éast orice éach schioo] year for probationary
personnel, and at least every other year for personnel with permaneni status. The
evaluation shall include reeommendetmns, if necessary, as to areas of
improvement in. the performance of the employee In the' evetit an employee is
not perforting his duhes ina satlefactory manner aceordmg to the standards
prescribed by the governing board, thé-employing authonty shall notify'the
. employee in writing of such fact and-describe such unsatisfactory performance.

-