Hearing Date: September 27, 2005 -
J:\Mandates\1998tc\98tc25\PsGsMtoc

ITEM 7

FINAL STAFF ANALYSIS
PROPOSED PARAMETERS AND GUIDELINES

Education Code Sections 44660-44665
(Former Ed. Code, §§ 13485-13490)

Statutes 1983, Chapter 498
Statutes 1999, Chapter 4

The Stull Act (98-TC—25). A
Denair Unified School District and Grant Joint Union High School District, Claimants

Table of Contents
SEATT ATIALYSIS 1 i eniet i iiviieeteeeeres et et n s et e es e e e s e sa e b sb ek b d e e et et et en e e en et a e nreaaets 1
Claimant’s proposed parameters and guidelines, as modified by staff...............cccccoeiiinn 7
Exhibit A '
Statement of decision adopted on May 27, 2004 ..o 101
Exhibit B
Claimant’s proposed parameters and gUIAEIINES...........coovveririircrririirec et 143
Exhibit C
State Controller’s comments dated July 30, 2004 ..., e 153
Exhibit D _
Department of Finance’s comments dated September 27, 2004.............coooviviiiiie e, 161

i




Hearing Date: September 27, 2005
' j:\Mandates\1998\c\98tc25\PsGs\fsa

ITEM 7

FINAL STAFF ANALYSIS
PROPOSED PARAMETERS AND GUIDELINES

Education Code Sections 44660-44665
(Former Ed. Code, §§ 13485-13490)

Statutes 1983, Chapter 498
Statutes 1999, Chapter 4

The Stull Act (98-TC-25) .
Denair Unified School District and Grant Joint Union High School District, Claimants

EXECUTIVE SUMMARY

On May 27, 2004, the Commission on State Mandates (Commission) adopted the Statement of
Decision for The Stull Act test claim, finding that Education Code sections 44660-44665
(formerly Ed. Code, §§ 13485-13490) constitute a new program or higher level of service and
impose a state-mandated program upon school districts within the meaning of article XIII B,
section 6 of the California Constitution and Government Code section 17514, The Commission

o approved this test claim for specific reimbursable activities related to evaluation and assessment
of the performance of “certificated personnel” within each school district, except for those
employed in local, discretionary educational programs.

Staff reviewed the claimant’s proposed parameters and guidelines and the comments received.
Non-substantive, technical changes were made for purposes of clarification, consistency with
language in recently adopted parameters and guidelines, and conformity to the Statement of
Decision and statutory language.

Substantive changes were made to the following sections of the claimant’s proposed parameters
and guidelines. A draft staff analysis was issued on August 5, 2003. No comments were
received.

III. Period of Reimbursement

The claimant proposed a reimbursement period beginning on or after July 1, 1998, for costs
incurred in compliance with the mandate. The test claim was deemed filed on June 30, 1999,
and thus, a reimbursement period beginning July 1, 1997, was established. Therefore, the costs
incurred for compliance with Statutes 1983, chapter 498 are eligible for reimbursement on or
after July 1, 1997. Statutes 1999, chapter 4 was an urgency statute operative March 15, 1999; -
therefore, costs incurred for compliance with Statutes 1999, chapter 4 are eligible for
reimbursement on or after March 15, 1999,




IV, Reimbursable Activities

The claimant’s proposed reimbursable activities mirrored those in the Commission’s Statement
of Decision. The State Controller’s Office suggested technical changes. The Department of
Finance stated that the claimant’s proposal did not provide guidance on which educational
programs mandated by state or federal law the activities were limited to, and argued that the
clarification was needed to ensure that offsetting funding is applied to the reimbursement claims.

Staff notes that no comments were received when a request for additional briefing was issued
with the draft staff analysis on the test claim on March 19, 2004. Thus, the Statement of
Decision stated that “...the determination of the certificated employees performing mandated
functions for which school districts are eligible to receive reimbursement will be addressed
during the parameters and guidelines phase.”

However, none of the parties submitted comments that identified the mandated educational
programs. Therefore, staff recommends that for purposes of claiming reimbursement, eligible
claimants must identify the state or federal law mandating the educational program being
performed by the certificated employees. Staff added this language after the applicable
activities. '

In addition, because of the complex nature of this particular program, staff finds that training is
reasonably necessary to carry out the mandate. Thus, staff proposes that one-time training per
employee on the implementation of the reimbursable activities listed in Section IV be
reimbursable. ‘

V. Claim Preparation and Submission

Because staff included one-time training as a reimbursable activity, the training component was
not deleted from this section as recommended by the Department of Finance.

Staff Recommendation

Staff recommends that the Commission adopt the proposed parameters and guidelines, beginning
on page 7.

Staff also recommends that the Commission authorize staff to make any non-substantive,
technical corrections to the parameters and guidelines following the hearing. .




Claimant

STAFF ANALYSIS

Denair Unified School District and Grant Joint Union High School District

Chronology

05/27/04 Commission on State Mandates (Commission) adoptéd Statement of Decision
06/17/04 Claimant submitted proposed parameters and guidelines

08/02/04 The State Controller’s Office (SCO) submitted comments

08/13/04 Grant Joint Union High School District added as a co-claimant to test claim
09/29/04 The Department of Finance (DOF) submitted comments

(08/05/05 Draft staff analysis issued

09/09/05 Final staff analysis issued

Summary of the Mandate

On May 27, 2004, the Commission adopted the Statement of Decision for The Stuil Act test
claim, finding that Education Code sections 44660-44665 (formerly Ed. Code, §§ 13485-13490)
constitute a new program or higher level of service and impose a state-mandated program upon
school districts within the meaning of article XIII B, section 6 of the California Constitution and
Government Code section 17514, Accordingly, the Commission approved this test claim for the
following reimbursable activities:

Evaluate and assess the performance of certificated instructional employees that
perform the requirements of educational programs mandated by state or federal law as
it reasonably relates to the instructional techniques and strategies used by the
employee and the employee's adherence to curricular objectives. (Ed. Code, § 44662,
subd. (b), as amended by Stats. 1983, ch. 498.)

Reimbursement for this activity is limited to the review of the employee's
instructional techniques and strategies and adherence to curricular objectives, and to
include in the written evaluation of the certificated instructional employees the
assessment of these factors during the following evaluation periods:

o Once each year for probationary certificated employees;
o Every other year for permanent certificated employees; and

o Beginning January 1, 2004, every five years for certificated employees with
permanent status who have been employed at least ten years with the school
district, are highly qualified (as defined in 20 U.S.C. § 7801), and whose previous
evaluation rated the employee as meeting or exceeding standards, if the evaluator
and certificated employee being evaluated agree.

Evaluate and assess the performance of certificated instructional employees that teach
reading, writing, mathematics, history/social science, and science in grades 2 to 11 as
it reasonably relates to the progress of pupils towards the state adopted academic




content standards as measured by state adopted assessment tests. (Ed. Code, § 44662,
subd. (b), as amended by Stats. 1999, ch. 4.)

Reimbursement for this activity is limited to the review of the results of the STAR
test as it reasonably relates to the performance of those certificated employees that
teach reading, writing, mathematics, history/social science, and science in grades 2 to
11, and to include in the written evaluation of those certificated employees the
assessment of the employee's performance based on the STAR results for the pupils

they teach during the evaluation periods specified in Education Code section 44664,
and described below:

o Once each year for probationary certificated employees;
o Every other year for permanent certificated employees; and

o Beginning January 1, 2004, every five years for certificated employees with
permanent status who have been employed at least ten years with the school
district, are highly qualified (as defined in 20 U.S.C. § 7801), and whose previous
evaluation rated the employee as meeting or exceeding standards, if the evaluator
and certificated employee being evaluated agree.

Assess and evaluate permanent certificated, instructional and non-instructional,
employees that perform the requirements of educational programs mandated by state
or federal law and receive an unsatisfactory evaluation in the years in which the
permanent certificated employee would not have otherwise been evaluated pursuant
to Education Code section 44664 (i.e., every other year). The additional evaluations
shall last until the employee achieves a positive evaluation, or is separated from the
school district. (Ed. Code, § 44664, as amended by Stats. 1983, ch. 498.) This
additional evaluation and assessment of the permanent certificated employee requires
the school district to perform the following activities:

o Evaluate and assess the certificated employee performance as it reasonably relates
to the following criteria: (1) the progress of pupils toward the standards
established by the school district of expected pupil achievement at each grade
level in each area of study, and, if applicable, the state adopted content standards
as measured by state adopted criterion referenced assessments; (2) the
instructional techniques and strategies used by the employee; (3) the employee's
adherence to curricular objectives; (4) the establishment and maintenance of a
suitable learning environment, within the scope of the employee's responsibilities;
and, if applicable, (5) the fulfiliment of other job responsibilities established by
the school district for certificated non-instructional personnel (Ed. Code, § 44662,
subds. (b) and (c));

o The evaluation and assessment shall be reduced to writing. (Ed. Code, § 44663,
subd. (a).) The evaluation shall include recommendations, if necessary, as to
areas of improvement in the performance of the employee. If the employee is not
performing his or her duties in a satisfactory manner according to the standards
prescribed by the governing board, the school district shall notify the employee in
writing of that fact and describe the unsatisfactory performance (Ed. Cede, §
44664, subd. (b));




o Transmit a copy of the written evaluation to the certificated employee (Ed. Code,
§ 44663, subd. (a));

o Attach any written reaction or response to the evaluation by the certificated
employee to the employee's personnel file (Ed. Code, § 44663, subd. (a)); and

o Conduct a meeting with the certificated employee to discuss the evaluation
(Ed. Code, § 44553, subd. (a).)

The Commission further found that the activities listed above do not constitute reimbursable
state-mandated programs with respect to certificated personnel employed in local, discretionary
educational programs.

Finally, the Commission found that all other statutes in the test claim not mentioned above are
not reimbursable state-mandated programs within the meaning of article XIII B, section 6 and
Government Code section 17514,

Discussion

Staff reviewed the claimant’s proposed parameters and guidelines and the comments received.
Non-substantive, technical changes were made for purposes of clarification, consistency with
language in recently adopted parameters and guidelines, and conformity to the Statement of
Decision and statutory language.

Substantive changes were made to the following sections of the claimant’s proposed parameters
and guidelines. A draft staff analysis was issued on August 5, 2005. No comments were
received.

III. Period of Reimbursement

The claimant proposed a reimbursement period beginning on or after July 1, 1998, for costs
incurred in compliance with the mandate. The adopted Statement of Decision states that the
claimant filed the test claim on July 7, 1999; however, staff clarifies that the test claim was
originally filed on June 30, 1999. On July 7, 1999, the claimant submitted a corrected test claim
form. Accordingly, the test claim is deemed filed on June 30, 1999, and a reimbursement period
beginning July 1, 1997, was established.

Therefore, the costs incurred for compliance with Statutes 1983, chapter 498 are eligible for
reimbursement on or after July 1, 1997. Statutes 1999, chapter 4 was an urgency statute
operative March 15, 1999; therefore, costs incurred for compliance with Statutes 1999, chapter 4
are eligible for reimbursement on or after March 15, 1999.

IV. Reimbursable Activities

The claimant’s proposed reimbursable activities mirrored those in the Commission’s Statement
of Decision. In its comments to the claimant’s proposal, the SCO suggested a technical change
to number the activities rather than using bullets. The DOF stated that the claimant’s proposal
did not provide guidance on which educational programs mandated by state or federal law the
activities were limited to, and argued that the clarification was needed to ensure that offsetting
funding 1s applied to the reimbursement claims.

Staff notes that the test claim draft staff analysis was issued on March 19, 2004, with a request to
the parties for additional briefing on the following two issues:




1. Are there any sources of state or federal funds appropriated to school districts that can be
applied to the activities identified in the draft staff analysis as reimbursable state-
mandated activities for the evaluation of certificated personnel under the Stull Act?

2. Are the state-mandated activities identified in the draft staff analysis reimbursable under
article XIII B, section 6 of the California Constitution for the evaluation of certificated
personnel employed in local, discretionary educational programs?

Commission staff did not receive any comments. Thus, based on the Department of Finance v.
Commission on State Mandates case, staff limited the reimbursable activities to the evaluations
of certificated personnel that perform the requirements of educational programs mandated by
state or federal law. Because the parties did not file comments in response to the request for
additional briefing, the Statement of Decision stated that *...the determination of the certificated
employees performing mandated functions for which school districts are eligible to receive
reimbursement will be addressed during the parameters and guidelines phase.”!

. However, none of the parties submitted comments that identified the mandated educational
programs. Thus, staff recommends that for purposes of claiming reimbursement, eligible
claimants must identify the state or federal law mandating the educational program being
performed by the certificated employees. Staff added this language after the applicable
activities.

In addition, because of the complex nature of this particular program, staff finds that training is
reasonably necessary to carry out the mandate. Thus, staff proposes that one-time training per
employee on the implementation of the reimbursable activities listed in Section IV be
reimbursable.

V. Claim Preparation and Submission

In its comments to the claimant’s proposed parameters and guidelines, DOF recommended that
the training component under Section V.A. be deleted because training was not found to be a
reimbursable activity by the Commission. However, because staff included one-time training as
a reimbursable activity, the training component was not deleted from this section.

Staff Recommendation

Staff recommends that the Commission adopt the proposed parameters and guidelines, beginning
on page 7.

Staff also recommends that the Commission authorize staff to make any non-substantive,
technical corrections to the parameters and guidelines following the hearing.

! Exhibit A, page 116.
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PROPOSED PARAMETERS AND GUIDELINES

Education Code Sections 44660-44663
(Former Ed. Code, §§ 13485-13490)

Statutes 1983, Chapter 498
Statutes 095 Chapter 302
Statutes 1999, Chapter 4
The Stull Act (98-TC-25)

Denair Unified School District and Grant Joint Union High School District, Claimants

I SUMMARY OF THE MANDATE

On May 27, 2004, the Commission on State Mandates (*Commission®) adopted the Statement of
" Decision for The Stull Act (98-FC-25)test claim. The Commission found that Education Code
sections 44660-44665 (formerly Ed. Code, §§ 13485-13490) constitute a new program or higher
level of service and impose a state-mandated program upon school districts within the meaning
0 of article XI1I B, section 6 of the California Constitution and Government Code section 17514,
Accordingly, the Commission approved this test claim for the following reimbursable activities:

e Evaluate and assess the performance of certificated instructional employees that
perform the requirements of educational programs mandated by state or federal law as
it reasonably relates to the instructional techniques and strategies used by the
employee and the employee's adherence to curricular objectives. (Ed. Code, § 44662,
subd. (b), as amended by Stats. 1983, ch. 498.)

Reimbursement for this activity is limited to the review of the employee's
instructional techniques and strategies and adherence to curricular objectives, and to
include in the written evaluation of the certificated instructional employees the
assessment of these factors during the following evaluation periods:

o Once each year for probationary certificated employees;
o Every other year for permanent certificated employees; and

o Beginning January 1, 2004, every five years for certificated employees with
permanent status who have been employed at least ten years with the school
district, ate highly qualified (as defined in 20 U.S.C. § 7801), and whose previous
evaluation rated the employee as meeting or exceeding standards, if the evaluator
and certificated employee being evaluated agree.

» Evaluate and assess the performance of certificated instructional employees that teach
reading, writing, mathematics, history/social science, and science in grades 2 to 11 as
“ : it reasonably relates to the progress of pupils towards the state adopted academic




content standards as measured by state adopted assessment tests. (Ed. Code, § 44662, .
subd. (b), as amended by Stats. 1999, ch. 4.)

Reimbursement for this activity is limited to the review of the results of the STAR
test as it reasonably relates to the performance of those certificated employees that
teach reading, writing, mathematics, history/social science, and science in grades 2 to
11, and to include in the written evaluation of those certificated employees the
assessment of the employee's performance based on the STAR results for the pupils

they teach during the evaluation periods specified in Education Code section 44664,
and described below:

o Once each year for probationary certificated employees;
o Every other year for permanent certificated employees; and

o Beginning January 1, 2004, every five years for certificated employees with
permanent status who have been employed at least ten years with the school
district, are highly qualified {as defined in 20 U.S.C. § 7801), and whose previous
evaluation rated the employee as meeting or exceeding standards, if the evaluator
and certificated employee being evaluated agree.

Assess and evaluate permanent certificated, instructional and non-instructional,
employees that perform the requirements of educational programs mandated by state
or federal law and receive an unsatisfactory evaluation in the years in which the
permanent certificated employee would not have otherwise been evaluated pursuant
to Education Code section 44664 (i.e., every other year). The additional evaluations
shall last until the employee achieves a positive evaluation, or is separated from the
school district. (Ed. Code, § 44664, as amended by Stats. 1983, ch. 498.) This
additional evaluation and assessment of the permanent certificated employee requires
the school district to perform the following activities:

o Evaluate and assess the certificated employee performance as it reasonably relates
to the following criteria: (1) the progress of pupils toward the standards
established by the school district of expected pupil achievement at each grade
level in each area of study, and, if applicable, the state adopted content standards
as measured by state adopted criterion referenced assessments; (2) the
instructional techniques and strategies used by the employee; (3) the employee's
adherence to curricular objectives; (4) the establishment and maintenance of a
suitable learning environment, within the scope of the employee's responsibilities;
and, if applicable, (5) the fulfillment of other job responsibilities established by
the school district for certificated non-instructional personnel (Ed. Code, § 44662,
subds. (b) and (c));

o The evaluation and assessment shall be reduced to writing. (Ed. Code, § 44663,
- subd. (a).) The evaluation shall include recommendations, if necessary, as to
areas of improvement in the performance of the employee. If the employee is not
performing his or her duties in a satisfactory manner according to the standards
prescribed by the governing board, the school district shall notify the employee in
writing of that fact and describe the unsatisfactory performance (Ed. Code, .
§ 44664, subd. (b));




o Transmit a copy of the written evaluation to the certificated employee (Ed. Code,
§ 44663, subd. (a));

o Attach any written reaction or response to the evaluation by the certificated
employee to the employee's personnel file (Ed. Code, § 44663, subd. (a)); and

o Conduct a meeting with the certificated employee to discuss the evaluation
(Ed. Code, § 44553, subd. (a).)

The Commission further found that the activities listed above do not constitute reimbursable
state-mandated programs with 1espect to certificated personnel emploved in local. discretionary
cducational programs.

Finally. the Commission found that all other statutes in the test claim not mentioned above are
not reimbursable state-mandated programs within the meaning of article X111 B. section 6 and
Government Code section 17514,

IL. ELIGIBLE CLAIMANTS

Any "school district" as defined in Government Code section 17519, except for community
colleges, which incurs increased costs as a result of this mandate is eligible to clalm
reimbursement. Charter schools are not eligible claimants.

III.  PERIOD OF REIMBURSEMENT

Government Code section 17557 states that a test claim must be submitted on or before June 30
following a given fiscal year to establish eligibility for that fiscal year. The test claim for this
mandate was filed on June-29 30, 1999. Therefore, the costs incurred for compliance with
Statptes-of 1075-Chapter 12161 Statutes £ 1983, Gehapter 498+ Statutes-o0f 1986 Chapter 303
Statntes-of 1005 Chapter392- are eligible for reimbursement on or after July 1. 1997. Statutes

of 1999, Gchapter 4 was an urgency statute operative March 15. 1999: therefore, costs incurred

for compliance with Statutes 1999, chapter 4 are eligible for reimbursemeént on or after-uly—-
1998 March 15, 1999.

Actual costs for one fiscal year should be included in each claim. Estimated costs for the
subsequent year may be included on the same claim, if applicable. Pursuant to Government
Code section 17561, subdivision (d)(1)(A), all claims for reimbursement of initial fiscal year
costs shall be submitted to the State Controller within 120 days of the issuance date for the
claiming instructions,

If the total costs for a given fiscal year do not exceed $1 ,000, no reimbursement shall be allowed,
except as otherwise allowed by Government Code section 17564.

IV.  REIMBURSABLE ACTIVITIES

To be eligible for mandated cost reimbursement for any fiscal year, only actual costs may be
claimed. Actual costs are those costs actually incurred to implement the mandated activities.
Actual costs must be traceable and supported by source documents that show the validity of such
costs, when they were incurred, and their relationship to the reimbursable activities. A source
document is a document created at or near the same time the actual cost was incurred for the
event or activity in question. Source documents may include, but are not limited to, employee
time records or time logs, sign-in sheets, invoices, and receipts.




Evidence corroborating the source documents may include, but is not limited to, worksheets, cost
allocation reports (system generated), purchase orders, contracts, agendas, and declarations.
Declarations must include a certification or declaration stating, "I certify (or declare) under
penalty of perjury under the laws of the State of California that the foregoing is true and correct,”
and must further comply with the requirements of Code of Civil Procedure section 2015.5.
Evidence corroborating the source documents may include data relevant to the reimbursable
activities otherwise in compliance with local, state, and federal government requirements.
However, corroborating documents cannot be substituted for source documents.

The claimant is only allowed to claim and be reimbursed for increased costs for the reimbursable
activities identified below. Increased cost is limited to the cost of an activity that the claimant is
required to incur as a result of the mandate.

For each eligible claimant, the following activities are reimbursable:

A. Cerntificated Instructional Employees

1._Evaluate and assess the performance of certificated instructional employees that perform
the requirements of educational programs mandated by state or federal law as it
reasonably relates to the instructional techniques and strategies used by the employee and
the employee's adherence to curricular objectives: (Ed. Code, § 44662, subd. (b), as

amended by Stats. 1983, ch. 498.)._(Reimbursement period begins July 1, 1997.)

Reimbursement for this activity is limited to:

adherence to curricular objectives, and<te

a.__-thereviewing-ef the employee's instructional techniques and strategies and

b. includinge in the written evaluation of the certificated instructional employees the

assessment of these factors during the following evaluation periods:
o Gonce each year for probationary certificated employees;
o Eevery other year for permanent certificated employees; and

o Bbeginning January 1, 2004, every five years for certificated employees with
permanent status who have been employed at least ten years with the school
district, are highly qualified (as defined in 20 U.S.C. § 7801), and whose
previous evaluation rated the employee as meeting or exceeding standards, if
the evaluator and certificated employee being evaluated agree.

Note:  For purposes of claiming reimbursement. eligible claimants must identify the staie
or federal law mandating the educational program being performed by the -
certificated instructional employees.

2. Evaluate and assess the performance of certificated instructional employees that teach
reading, writing, mathematics, history/social science, and science in grades 2 to 11 as it
reasonably relates to the progress of pupils towards the state adopted academic content
standards as measured by state adopted assessment tests: (Ed. Code, § 44662, subd. (b),

as amended by Stats. 1999, ch. 4.). (Reimbursement period begins March 15 1999.)

Reimbursement for this activity is limited to:
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a. _-thereviewing-ef the results of the Standardized Testing Aand Reporting test as it |
o reasonably relates to the performance of those certificated employees that teach
reading, writing, mathematics, history/social science, and science in grades 2 to

11, and-+e

b. _includinge in the written evaluation of those certificated employees the
assessment of the employee's performance based on the Standardized Testing
- Aand Reporting results for the pupils they teach during the evaluation periods

‘ specified in Education Code section 44664, and described below:

o Oonce each year for probationary certificated employees;

. - o Eevery other year for permanent certificated employees; and

o Bbeginning January 1, 2004, every five years for certificated employees with
permanent status who have been employed at least ten years with the school
district, are highly qualified (as defined in 20 U.S.C. § 7801), and whose
previous evaluation rated the employee as meeting or exceeding standards, if
the evaluator and certificated employee being evaluated agree.

3. Certificated (Instructional and Non-Instructional) Emplovees

1. Assess-and-eEvaluate and assess permanent certificated, instructional and
non-instructional, employees that perform the requirements of educational programs
mandated by state or federal law and receive an unsatisfactory evaluation in the years in
which the permanent certificated employee would not have otherwise been evaluated

O pursuant to Education Code section 44664 (i.e., every other year). The additional
evaluations shall last until the employee achieves a positive evaluation, or is separated
from the school district- (Ed. Code, § 44664, as amended by Stats. 1983, ch. 498;).
{(Reimbwrsement period begins July 1, 1997.)

This additional evaluation and assessment of the penmanent certificated emplovee
requires the school district to perform the following activities:

ea. Ecvaluatinge and assessing the certificated employee performance as it reasonably
relates to the following criteria: (1) the progress of pupils toward the standards
established by the school district of expected pupil achievement at each grade
level in each area of study, and, if applicable, the state adopted content standards
as measured by state adopted criterion referenced assessments; (2) the
instructional techniques and strategies used by the employee; (3) the employee's
adherence to curricular objectives; (4) the establishment and maintenance of a
suitable learning environment, within the scope of the employee's responsibilities;
and, if applicable, (5) the fulfillment of other job responsibilities established by
the school district for certificated non-instructional personnel (Ed. Code, § 44662,

~ subds. (b) and (c));

eb: reducing Fthe evaluation and assessmentshal-bereduced to writing- (Ed. Code,
§ 44663, subd. (a):). The evaluation shall include recommendations, if necessary,
~ as to areas of improvement in the performance of the employee. If the employee
is not performing his or her duties in a satisfactory manner according to the
0 standards prescribed by the governing board, the school district shall notify the
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employee in writing of that fact and describe the unsatisfactory performance
(Ed. Code, § 44664, subd. (b));

ec. Ftransmitting a copy of the written evaluation to the certificated employee
(Ed. Code, § 44663, subd. (a));

ed. Aattaching any written reaction or response- to the evaluation by the certificated
employee to the employee's personnel file (Ed. Code, § 44663, subd. (a)); and

ee. Econducting a meeting with the certificated employee to discuss the evaluation
(Ed. Code, § 44553, subd. (a).).

Note:  For purposes of claiming reimbursement. eligible claimants must identify the state
or federal laow mandaiing the educational program being performed by the
certificated, instructional and non-instructional, emplovees.

C. Training

1. Train stafl on implementing the reimbursable activities listed in Section [V of these

parameters and guidelines. (One-time activity for each emplovee.) (Reimbursement
period begins Julv 1, 1997 )

V. CLAIM PREPARATION AND SUBMISSION

Each of the following cost elements must be identified for each reimbursable activity identified
in Section IV, Reimbursable Activities, of this document. Each claimed reimbursable cost must

be supported by source documentation as described in Section 1V. Additionally, each
reimbursable claim must be filed in a timely manner.

A, Direct Cost Reporting

Direct cost are those costs incurred specifically for the reimbursable activities. The following .
direct costs are eligible for reimbursement.

|. Salaries and Benefits

Report each employee implementing the reimbursable activities by name, job
classification, and productive hourly rate (total wages and related benefits divided by

productive hours). Describe the specific reimbursable activities performed and the hours
devoted to each reimbursable activity performed.

2. Materials and Supplies

Report the cost of materials and supplies that have been consumed or expended for the
purpose of the reimbursable activities. Purchases shall be claimed at the actual price after
deducting discounts, rebates, and allowances received by the claimant. Supplies that are
withdrawn from inventory shall be charged on an appropriate and recognized method of
costing, consistently applied.

3. Contracted Services

Report the name of the contractor and services performed to implement the reimbursable
activities. Attach a copy of the contract to the claim. If the contractor bills for time and
materials, report the number of hours spent on the activities and all costs charged. If the
contract is a fixed price, report the dates when services were performed and itemize all
costs for those services.

12




4. Fixed Assets and Equipment

Report the purchase price paid for fixed assets and equipment (including computers)
necessary to implement the reimbursable activities. The purchase price includes taxes,
delivery costs, and installation costs. If the fixed asset or equipment is also used for
purposes other than the reimbursable activities, only the pro-rata portion of the purchase
price used to implement the reimbursable activities can be claimed.

5. Travel

Report the name of the employee traveling for the purpose of the reimbursable activities.
Include the date of travel, destination point, the specific reimbursable activity requiring
travel, and related travel expenses reimbursed to the employee in compliance with the.
rules of the local jurisdiction. Report employee travel time according to the rules of cost
element A.l. Salaries and Benefits, for each applicable reimbursable activity.

6. Training

Report the cost of training an employee to perform the reimbursable activities, as
specified in Section [V of this document. Report the name and job classification of each
employee preparing for, attending, and/or conducting training necessary to implement the
reimbursable activities. Provide the title, subject, and purpose (related to the mandate of
the training session), dates attended, and location. If the training encompasses subjects
broader than the reimbursable activities, only the pro-rata portion can be claimed. Report
employee training time for each applicable reimbursable activity according to the rules of
cost element A. 1, Salaries and Benefits, and A.2, Materials and Supplies. Report the
cost of consultants who conduct the training according to the rules of cost element A.3,
Contracted Services.

B. Indirect Cost Rates

Indirect costs are costs that have been incurred for common or joint purposes. These costs
benefit more than one cost objective and cannot be readily identified with a particular final cost
objective without effort disproportionate to the results achieved. After direct costs have been
determined and assigned to other activities, as appropriate, indirect costs are those remaining to
be allocated to benefited cost objectives. A cost may not be allocated as an indirect cost if any
other cost incurred for the same purpose, in like circumstances, has been claimed as a direct cost.

Indirect costs include: (a) the indirect costs originating in each department or agency of the
governmental unit carrying out state mandated programs, and (b) the costs of central

governmental services distributed through the central service cost allocation plan and not
otherwise treated as direct costs.

School districts must use the J-380 (or subsequent replacement) nonrestrictive indirect cost rate
provisionally approved by the California Department of Education.

County offices of education must use the J-580 {or subsequent replacement) nonrestrictive
indirect cost rate provisionally approved by the California Department of Education.
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V. RECORD RETENTION

Pursuant to Government Code section 17558.5, subdivision (a), a reimbursement claim for actual
costs filed by a local agency or school district pursuant to this chapter’ is subject to the initiation
of an audit by the State Controller no later than three years after the date that the actual
reimbursement claim is filed or last amended, whichever is later. However, if no funds are
appropriated or no payment is made to a claimant for the program for the fiscal year for which
the claim is filed, the time for the Controller to initiate an audit shall commence to run from the
date of initial payment of the claim. All documentation used to support the reimbursable
activities, as described in Section IV, must be retained during the period subject to audit. If an
audit has been initiated by the Controller during the period subject to audit, the retention period
is extended until the ultimate resolution of any audit findings.

VII. OFFSETTING SAVINGS AND REIMBURSEMENTS

Any offsetting savings the claimant experiences in the same program as a result of the same
statutes or executive orders found to contain the mandates shall be deducted from the costs
claimed. In addition, reimbursement for this mandate from any source, including, but not limited
to, service fees collected, federal funds, and other state funds shall be identified and deducted
from this claim.

VIII. STATE CONTROLLER'S CLAIMING INSTRUCTIONS

Pursuant to Government Code section 17558, subdivisicen (b), the Controller shall issue claiming
instructions for each mandate that requires state reimbursement no later than 6G days after
receiving the adopted parameters and guidelines from the Commission, to assist local agencies
and school districts in claiming costs to be reimbursed. The claiming instructions shall be
derived from the statute, regulations, or executive order creating the mandate and the parameters
and guidelines adopted by the Commission.

Pursuant to Government Code section 17561, subdivision (d)(1), issuance of the claiming
instructions shall constitute notice of the right of local agencies and schools districts to file
reimbursement claims, based upon parameters and guidelines adopted by the Commission.

IX. REMEDIES BEFORE THE COMMISSION

Upon request of a local agency or school district, the Commission shall review the claiming
instructions issued by the State Controller or any other authorized state agency for
reimbursement of mandated costs pursuant to Government Code section 17571, If the
Commission determines that the claiming instructions do not conform to the parameters and
guidelines, the Commission shall direct the Controller to modify the claiming instructions and
the Controller shall modify the claiming instructions to conform to the parameters and guidelines
as directed by the Commission.

In addition, requests may be made to amend parameters and guidelines pursuant to Government
Code section 17557, subdivision {ad), and California Code of Regulatlons
title 2, section 1183.2.

! This refers to Title 2, division 4, part 7, chapter 4 of the Government Code.
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X. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES

- The Statement of Decision is legally binding on all parties and provides the legal and factual
basis for the parameters and guidelines. The support for the legal and factual findings is found in
the administrative.record for the test claim. The administrative record, including the Statement
of Decision, is on file with the Commission. '
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EXHIBIT A

~ BEFORETHE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIM ON:

Education Code Sections 44660-44665
(Former Ed. Code, §§ 13485-13490);

Statutes 1975, Chapter 1216; Statutes 1983,

Chapter 498; Statutes 1986, Chapter 393;
Statutes 1995, Chapter 392 Statutes 1999,
Chapter 4;

Filed on July 7, 1999;

By Denair Unified School District, Claimant.

No. 98-TC-25
The Stull Act

STATEMENT OF DECISION PURSUANT
TO GOVERNMENT CODE SECTION 17500
ET SEQ.; CALIFORNIA CODE OF
REGULATIONS, TITLE 2, DIVISION 2,
CHAPTER 2.5, ARTICLE 7

(Adopted on May 27, 2004)

STATEMENT OF DECISION

The attached Statement of Decision of the Commission on State Mandates is hereby adopted in

the above-entitled matter.

\//OWMM

'5f/- 2.60%

PAULA HIGASH]I, Exe ufive Director
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. BEFORE THE
COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA
IN RE TEST CLAIM ON: No. 98-TC-25
Education Code Sections 44660-44665 The Stull Act

(Former Ed. Code, §§ 13485-13490); STATEMENT OF DECISION PURSUANT
Statutes 1975, Chapter 1216; Statutes 1983, TO GOVERNMENT CODE SECTION 17500

Chapter 498; Statutes 1986, Chapter 393; ET SEQ.; CALIFORNIA CODE OF
Statutes 1995, Chapter 392; Statutes 1999, REGULATIONS, TITLE 2, DIVISION 2,
Chapter 4; CHAPTER 2.5, ARTICLE 7.

Filed on July 7, 1999; (Adopted on May 27, 2004)

By Denair Unified School District, Claimant.

PROPOSED STATEMENT OF DECISION

The Cormmssmn on State Mandates (Comnnssmn) heard and decidéd this test claim during a
regularly scheduled hearing on May 27, 2004. David E. Scribner appeared for the claimant,
Denair Unified School District. Barbara Taylor appeared for the Department of Finance.

The law applicable to the Commission’s determination of a reimburseble state-mandated
program is article XIII B, section 6 of the Cahforma Constitution, Government Code section
17500 et seq., and related case law.

The Commission adopted the staff-analysis at the hearing by a vote of 4 to 0.
BACKGROUND

This test claim addresses the Stull Act. The Stull Act was originally enacted in 1971 to establish
a uniform system of evaluation and assessment of the performance of “certificated personnel”
within each school district. (Former Ed. Code, §§ 13485-13490.)! The Stull Act required the
governing board of each school district to develop and adopt specific guidelines to evaluate and’
assess certificated personnel?, and to avail itself of the advice of certificated instructional
personnel before developing and adopting the guidelines.* The evaluation and assessment of the
certificated personnel was required to be reduced to writing and a copy transmitted to the
employee no later than sixty days before the end of the school year.* The employee then had the
right to initiate a written response to the evaluation, which became a permanent part of the

I Statutes 1971, chapter 361.
! Former Education Code section 13487,
3 Former Education Code section 13486.

4 Former Education Code section 13488,
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employee’s personnel file.” The school district was also required to hold a meeting with the
employee to discuss the evaluation.®

Former Education Code section 13489 required that the evaluation and assessment be
continuous. For probaticnary employees, the evaluation had to occur once each school year. For
permanent employees, the evaluation was required every other year. Former section 13489 also
required that the evaluation include recommendations, if necessary, for areas of improvement in
the performance of the employee. If the employee was not performing his or her duties in a
satisfactory manner according to the standards, the “employing authority’’ was required to notify
the employee in writing; describe the unsatisfactory performance, and confer with the employee
making specific recommendations as to areas of improvement and endeavor to assist in the
improvement.

In 1976, the Leglslature renumbered the provisions of the Stull Act. The Stull Act can now be
found in Education Code sections 44660-44665.%

The test claim legislation, enacted between 1975 and 1999, amended the Stull Act. The clailﬁant
alleges that the amendments constitute a reimbursable state-mandated program within the
meaning of article XIII B, section 6 of the California Constitution.’

In addition, the claimant, a school district, alleges that compliance with the Stull Act is new as to
county.offices of education and, thus, counties are entitled to reimbursement for all act1v1t1es
under the Stull Act. '

However, no county office of education has appeared in this action as a claimant, nor filed a
declaration alleging mandated costs exceeding $1000, as expressly required by Govemment
Code section 17564 and section 1183 of the Commission’s regulations.

Therefore, the test claim has not been perfected as to county offices of educatlon The findings
in this analysis, therefore, are limited to school distTicts.

* Ibid.
§ Ibid.

? Former Education Code section 13490 defined “employing authority” as “the supenntendent of
the school district in which the employee is employed, or his designee, or in the tase 6f a district .

which has no superintendent; a school principal or other person designated by the governing
board.” -

¥ Statutes 1976 chapter 1010.

*In 1999, the Legislature added Education Code section 44661.5 to the Stull Act. (Stats, 1999,
ch. 279.) Education Code section 44661.5 authorizes a school dlstrlct to include objective
standards from the National Board for Professional Teaching Standards or ay objective
standards from the California Standards for the Teaching Profession when developing evaluation

and assessment guidelines. The claimant did not include Educanon Code section 44661.5 in this
test cIalm

1 Ethblfc A (Test Claim, pages 7-9) to Item 9 of the May 27, 2004 Commission Hearing,
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Claimant’s Position S . . .

The claimant contends that the test claim legislation constitutes a reimbursable state-mandated
program for the following “new” activities:

» Rewrite standards for employee assessinent to reflect expected student “achievement” (as
opposed to the prior requirement of expected student “progress™) end to expand the
standards to reflect expected student achievement at each “grade level.” (Stats. 1975,
ch. 1216.)

¢ Develop job respon51b1ht1es for certificated non-instructional personnel, including but not :
limited-to, supervisory and administrative personnel. (Stats. 1975, ch. 1216.).

* Assess and evaluate non-instructional personnel (Stats 1975 ch. 1216; Stats. 1995,
- ch. 392)

» Receive and review responses from certificated non- mstructlonal personnel regarding the
employee’s evaluation. (Stats, 1986, ch. 393.)

» Conduct a meeting between the certificated non-instructional employee and the evaluator
to discuss the evaluation and assessment. (Stats, 1986, ch. 393.)

"« Conduct additional evaluations of certificated employees-who receive an unsatisfactory
evaluation. (Stats. 1983, ch. 498.)

¢ Review the results of a certificated instructional employee’s participation in the Peer
Assistance and Review Program for Teachers as part of the assessment and evaluation.

(Stats—t999 T

» Assess and evaluate the performance of certificated instructional personnel as it relates to
the instructional techniques and strategies used and the employee’s adherence to
curricular objectives. (Stats. 1983, ch. 498.)

» Assess and evaluate certificated instructional personnel as it relates to the progress of
pupils towards the state adopted academic content standards, if applicable, as measured
by state adopted criterion referenced assessments. (Stats. 1999, ch. 4.)

» Assess and evaluate certificated personnel employed by county superintendents of
“education. (Stats. 1975, ch. 1216.)"

Department of Fmance ] Posmon

The Department of Finance filed comments.on March 6, 2001, contendmg that most of the -
activities requested by the claimant do not constitute rennbursable state-mandated activities. The -
Department of Finance states, however, that the following activities “may” be reimbursable:

o Assess and evaluate the performance of certificated instructional] personnel as it relates to
the progress of students toward the attainment of state acadelmc standards, as measured
by state- -adopted assessments. ‘ - : :

1l Bxhibit A (Test Claim) to Item 9-of the May 27, 2004 Commission Hearing._
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o Modification of assessment and evaluation methods to determine whether instructional
staff i is adhermg to the curricular ob_]ectlves and instructional techniques and strategles

. Assess and evaluate permanent certificated staff that has received an unsatisfactory
evaluation -at least once each year, until the employee receives a sat1sfactory evaluation,
or is separated from the school district.

« Implementation of the Stull Act by county offices of education. "
Discussion
The courts have found that article XIII B, section 6 of the California Constitution'” recognizes
the state constitutional restrictions on the powers of local government te tax and spend."* “Its
purpose is to preclude the state from shifting financial responsibility for carrying out-
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
responsibilities because of the taxing and spending limitations that articles XIIT A and XIII B
impose.”" A test claim statute or executive order may impose a reimbursable state-mandated
program if it orders or commands a local agency or schoo! district to engage in an act1v1ty 01

task.'® In addition, the required act1v1ty or task must be new, constituting a “new program,” or it
must create a “higher level of service” over the previously required level of service.'”

'* Exhibit B to Item 9 of the May 27, 2004 Commission Hearing.

" Article XIII B, section 6 provides: “Whenever the Legislature or any state agency mandates a
new program or higher level of service on any local government, the state shall provide a . -
subvention of funds to reimburse such local government for the costs of such program or
increased level of service, except that the Legislature may, but need not, provide such subvention
of funds for the following mandates: {a) Legislative mandates requested by the local agency
affected; (b} Legislation defining a new crime or changing an existing definition of a crime; or
(c) Legislative mandates enacted prior to January 1, 1975, or executive orders or regulations
initially implementing legislation enacted prior to January 1, 1975.”

" Department of Finance v. Commission on State Mandates (2003) 30 Cal 4th 727, 735.
'* County of San Diego v. State of California (1997) 15 Cal.4th 68, 81.

'* Long Beach Unified School Dist. v. State of California (1950) 225 Cal.App.3d 155, 174. In
Department of Finance v. Commission on State Mandates, supra, 30 Cal.4th at page 742, the
court agreed that “activities undertaken at the option or discretion of a local government entity
(that is, actions undertaken without any legal compulsion or threat of penalty for
nonparticipation) do not trigger a state mandate and hence do not require reimbursement of
funds - even if the local entity is obligated to incur costs as a result of its discretionary decision
to participate in a particular program or practice.” The court left open the question of whether
non-legal compulsion could result in a reimbursable state mandate, such as in a case where

failure to participate in a program results in severe penalties or “draconian” consequences (Id.,
at p. 754.)

"' Lucia Mar Unified School District v. Honig (198'8) 44 Cal.3’d 830, 835-834.

Test Clai_m 98-TC-25, Statement of Decision
105




The courts have defined a “program” subject to article XIII B, section 6, of the Califomia
Constitution, as one that carries.out the govénnnental function of providing public services, or a .
law that imposes unique requirements on local agencies or school districts to implement a state

policy, but does not apply generally to all residents and entities in the state.'® To determine if the

programi 1 new or imposes a higher level of service, the test claim législation must be compared

with the legal requirements in effect immediately before the enactment of the test claim

legisiation.'® Finally, the newly required activity or increased level of service must impose costs
mandated by the state.’

The Commission is vested with exclusive authonty to adjudicate disputes over the existence of
state-mandated programs within the meaning of article XIII B, section 6.2' In making its
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an

equ1table remedy to cure the perceived unfaimess resulting from political decisions on funding
priorities.”

Issue 1: Is the test claim legislation subject to article XIII B, section 6 of the
California Constitution?

Certain statutes in the test claim legislation do not require school districts to perform activities
and, thus, are not subject to article XITI B, section 6.

In order for a statute to be subject to article XIII B, section 6 of the California Constitution, the
statutory language must require local agencies or school disfricts to perform an activity or task,
If the statutory language does not mandate local agencies or school districts to perform a task,
then compliance with the test claim statute is within the discretion of the local entity and a
reimbursable state-mandated program does not exist.

Here, there are two test claim sfatutes, Education Code section 44664, subdivision (b) (as
amended by Stats. 1983, ch, 498 and Stats. 1999, ch. 4) and Education Code section 44662,
subdivisicn (d) (as amended by .Stats. 1999, ch. 4) that do not require school districts to perform
activities and, thus, are not subject to article XIII B, section 6 of the California Constitution.

Education Code section 44664, subdivision (b), as amended by Statutes 1983, chapter 498. In
1983, the Legislature amended Education Code section 44664 by adding subdivision (b).
Subdivision (b) authorizes a school district to require a certificated employee that receives an

"® County of Los Angeles v. State of California (1987) 43 Cal.3d.46, 56, Lucia Mar, supra, 44
Cal.3d 830,.835.

" Lucia Mar, supra, 44 Cal.3d 830, 835.

¥ County of Fresno v. State of California (1991) 53 Cal.3d 482, 487 County of Sonoma v.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284; Government Code sections -
17514 and 17556

* Kinlaw v. State ofCaliform’a (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551, 17552,

- B City of San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1817; County of Sonoma, .
supra, 84 Cal.App.4th 1265, 1280.
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unsatisfactory evaluation to participate in a program to improve the-employee’s performance.
Education Code section 44664, subdivision (b), stated the following:

Any evaluation performed pursuant to this article which contains an
unsatisfactory rating of an employee’s performance in the area of teaching
methods or instruction may include the requirement that the certificated employee
shall, as determined by the employing authority, participate in a program designed
to improve appropriate areas of the employee’s performance and to further ppil
achievement and the instructional objectives of the employing authority.
(Emphasis added. )

The plain language of the statute authorizes, but does not mandate, a school district to require its
certificated employees to participate in a program designed to improve performance if the
employee receives an unsatisfactory evaluation. Thus, the Commission finds that Education
Code section 44664, subdivision (b), as amended by Statutes 1983, chapter 498, does not
mandate school districts to perform an activity and, thus, it is not subject to article XIII B,
section 6 of the California Constitution. .

Education Code section 44662, subdivision {d) and Educ-:arion Code section 44664,
subdivision (b), as amended by Stetutes 1999, chapter 4. In 1999, the Legislature amended
Education Code section 44664, subdivision (b), by adding the following underlined sentence:

Any évaluation performed pursuant to this article which contains an
unsatisfactory rating of an employee’s performance in the area of teaching
‘methods or instruction may inciude the requirement that the certificated employee
shall, as determined by the employing authority, participate in a program designed
to improve appropriate areas of the employee’s performance.and to further pupil
achievement and the instructional objectives of the employing authority. Ifa
district participates in the Peer Assistance and Review Program for Teachers
established pursuant to Article 4.5 (commencing with Section 44500), any
certificated employee who receives an unsatisfactory rating on an evaluation

performed pursuant to this section shall participate in the Peer Assistance and
Review Program for Teachers.

The 1999 test claim legislation also amended Education Code section 44662 by addm g
subdivision (d), which states:

Results of an employee’s participation in the Peer Assistance and Review
Program for Teachers established by Article 4.5 (commencing with Section

44500) shall be made available as part of the evaluation conducted pursuant to
this section,

The claimant requests reimbursement to “receive and review, for purposes of a certificated
employee’s assessment and evaluation, if applicable, the results.of an employee’s participation in

. the Peer Assistance and Review Program for Teachers established by Article 4.5 (commencing
with section 44500.)"%

¥ Exhibit A (Test Claim, page 7) to Item 9 of the May 27, 2004 Commission Hearing,
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The Department of Finance contends that reviewing the results of the Peer Assistance and -
Review Program, as part of the Stull Act evaluation of the employee’s performance, is not a .

reimbursable state-mandated activity because participation in the Peer Assistance and Review
Program is voluntary.* ' :

In response to the Department of Finance, the claimant states the following:

The legislative intent behind the amendments to the Stull Act was to ensure that
school districts adopt objective, uniform evaluation and assessment guidelines
that effectively assess certificated employee performance. To meet this desired
goal, school districts that participate in the Peer Assistance and Review Program
must include an employee’s results of participation in the employee’s evaluation.
If this information was not considered by the district, inconsistent, incomplete,
and inaccurate evaluations and assessments would occur — a result contrary to the
Legislature’s stated intent. Therefore, the claimant contends that the activities
associated with the receipt and review of an employee’s participation in the Peer
Assistance and Review Program impose reimbursable state-imandated activities
upon school districts. %

For the reasons described below, the Commission finds that the receipt and review of the results
of an employee’s participation in the Peer Assistance and Review Program is not a state-
mandated activity and, therefore, the 1999 amendments to Education Code sections 44662 and
44664 are not subject to article XITI B, section 6 of the California Constitution.

In Department of Finance v. Commission on State Mandates®, the Supreme Court reviewed test
claim legislation that required school site councils to post a notice and an agenda of their
meetings. The court determined that school districts were not legally compelled to establish
eight of the nine school site councils and; thus, school districts were not mandated by the state to
comply with the notice and agenda requirements for these school site councils.”’ The court
reviewed the ballot materials for article XIII B, which provided that “a state mandate comprises
scmething that a local government entity is required or forced to do.”® The ballot summary by
the Legislative Analyst further defined “state mandates™ as “requirements imposed on local
governments by legislation or executive orders.”*

The court also reviewed and affirmed the holding of the City of Merced case.***' The court
stated the following: ’

¥ Exhibit B to Itém 9 of the May 27., 2004 Commission I-]".e'aring..

¥ Exhibit C (Claimant Rebuttal, page 7) to Item 9 of the May 27, 2004 Commission Hearing.
* Department of Finance, supra, 20 Cal.4th 727. .

Y Jd, at page 731. |

® Id. at page 737.

¥ Ibid.

*® Id. at page 743.

3 City of Merced v. State of California (1984) 153 Cal.App.3d 777.
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- In City of Merced, the city was under no legal compulsion to resort to eminent
domain-but when it elected to employ that means of acquiring property, its
obligation to compensate for lost business goodwill was not a reimbursable state
mandate, because the city was not required to employ eminent domain in the first
place. Here as well, if a school district elects to participate in or continue
participation in any underlying voluntary education-related funded program, the
district’s obligation to comply with the notice and agenda requirements related to
that program does not constitute a reimbursable state mandate, (Emphasis in
original.)*

Thus, the Supreme Court held as follows:

[W]e reject claimants’ assertion that they have been legally compelled to incur

notice and agenda costs, and hence are entitled to reimbursemeént from the state,

based merely upon the circumstance that notice and agenda.provisions are

mandatory elements of education-related programs in which claimants have

participated, without regard to whether claimant's participation in the underiying
- program is voluntary or compelled. [Emphasis added.]”

The Supreme Court left undecided whether a reimbursable state mandate “might be found in
circumstances short of legal compulsion—for example, if the state were to impose a substantial
penalty (independent of the program funds at issue) upon any local entity that declined to
participate in a given program.”™ '

The decision of the California Supreme Court in Department of Finance is relevant and its
reasoning applies in this case. The Supreme Court explained that “the proper focus under a
legal compulsion inquiry is upon the nature of the claimants’ participation in the underlying
programs themselves.” Thus, based on the Supreme Court’s decision, the Commission is
required to determine if the undetlying program (in this case, participation in the Peer
Assistance and Review Program) is 4 voluntary decision at the local level or is legally
compelled by the state.

The Peer Assistance and Review Program and the amendment to the Stull Act to reflect the Peer
Assistance and Review Program were sponsored by Governor Davis and were enacted by the
Legislature during the 1999 special lcgislative session on education. As expressly provided in
the legislation, the intent of the Legislature, in part, was to coordinate the Peer Assistance and

Review Program with the evaluations of certificated employees under the Stull Act. Section 1 of
the 1999 test claim legislation states the following:

It 1s the intent of the Legislature to establish a teacher peer assistance and review
system as a cnitical feedback mechanism that allows exemplary teachers to assist

2 Ibid. _
" Id. at page 731.
» Ibid.

¥ Id. at page 743.
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veteran teachers in need of development in subject matter knowledge or teaching
strategies, or both.

It is further the intent of the Legislature that a school district that operates a _
program pursuant to-Article 4,5 (commencing with Section 44500) of Chapter 3
of Part 25 of the Education Code coordinate its employment policies and
procedures for that program with its activities for professional staff development,
the Beginning Teacher Support and Assessment Program, and the biennial

evaluations of certificated employees required pursuant to Section 44664 [of the
Stull Act]. _

The plain language of Education Code section 44500, subdivision (a), authorizes, but does not
require, school districts to participate in the Peer Assistance and Review Program. That section
states in pertinent part that “[t]he governing board of a school district and the exclusive .
representative of the certificated employees in the school district may develop and implement a
program authorized by this article that meets local conditions and conforms with the principles
set forth in subdivision (b).” (Emphasis added.) If a school district implements the program, the
program must assist a teacher {o improve his or her teaching skills and knowledge, and provide
that the final evaluation of a teacher’s partlc1pat10n in the program be made available for
placement in the personnel file of the teacher receiving assistance, (Ed. Code, § 44500,

subd. (b).) Furthermore, school districts that participate in the Peer Assistance and Review
Program receive state funding pursuant to Bducation Code sections 44505 and 44506.

Therefore, the Commission finds that school districts are not legally compelled to barlicipate m -
the Peer Assistance and Review Program and, thus, not legally compelled to receive and review
the results of the program as part of the Stull Act evaluation.

The Commission further finds that school districts zre not practically compelled to part1c1pate in
the Peer Assistance and Review Program and review the results as part of the Stull Act
evaluation. In Department of Finance, the California Supreme Court, when considering the.
practical compulsion argument raised by the school districts, reviewed its earlier decision in Cizy
of Sacramento v. State of California (1990) 50 Cal.3d 51.* The City of Sacramento case
involved test claim legislation that extended mandatory coverage under the state’s
unemployment insurance law to include state and local governments and nonprofit corporations.
The state legislation 'Was enacted to conform to a 1976 amendment to the Federal Unemployment
Tax Act, which required for the first time that a “certified” state plan include unemployment
coverage of employees of public agencies. States that did not comply with the federal
amendment faced a loss of a federal tax credit and an administrative subsidy.” The local
agencies, knowing that federally mandated costs are not eligible for state subvention, argued
against a federal mandate. The local agencies contended that article XIII B, section 9 requires
clear legal compulsion not present in the Federal Unemployment Tax Act.* The state, on the
other hand, contended that California’s failure to comply with the federal “carrot and stick”
scheme was so substantial that the state had no reahst1c “discretion’ to refuse. Thus, the state

% Department of Finance, supra, 30 Cal.4th at pages 745-751.
- 3 City of Sacramento, supra, 50 Cal.3d at pages 57-58.
® Id. at page 71.
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contended that the test claim statute merely implemented a federal mandate and that article
XIII B, section 6 does not require strict legal compulsion to apply.”

The Supreme Court in City of Sacramento concluded that although local agencies were not
strictly compelled to comply with the test claim legislation, the legislation constituted a federal
mandate. The Supreme Court concluded that because the financial consequences to the state and
its residents for failing to participate in the federal plan were so onerous and punitive, and the
consequences amounted to “certain and severe federal penalties” including “double taxation” and
other “draconian” measures, the state was mandated by federal law to participate in the plan.*

The Supreme Court applied the same analysis in the Department of Finance case and found that
the practical compulsion finding for a state mandate requires a showing of “certain and severe
penalties” such as “double taxation” and other “draconian” consequences. The Court stated the
following:

2

Even assuming, for purposes of analysis only, that our construction of the term
“federal mandate™ in City of Sacramento [citation omitted], applies equally in the
context of article XIII B, section 6, for reasons set below we conclude that,
contrary to the situation we described in that case, claimants here have not faced
“certain and severe ... penalties” such as “double ... taxation™ and other
“draconian” consequences . . .*'

Although there are statutory conseqﬂences for not participating in the Peer Assistance and
Review Program, the Commission finds, as explained below, that the consequences do not
constitute the type of draconian penalties described in the Depal tment of Finance case.

Pursuant to Education Code section 44504, subd1v151or1 (b}, school districts that do not
participate in the Peer Assistance and Review Program are not eligible to receive state funding
for specified programs, Education Code section 44504, subdivision (b), states the following;

A school district that does not elect to participate in the program authorized under
this article by July 1, 2001, is not eligible for any apportionment, allocation, or
other funding from an appropriation for the program authorized pursuant to this
article or for any apportionments, allocations, or other funding from funding for
local assistance appropriated pursuant to the Budget Act Item 6110-231-0001,
funding appropriated for the Administrator Training and Evaluation Program set
forth in Article 3 (commencing with Section 44681) of Chapter 3.1 of Part 25,
from an appropriation for the Instructional Time and Staff Development Reform
Program a$ set forth in Article 7.5 (commencing with Section 44579) of
Chapter 3, or from an appropriation for school develepment plans as set forth in
Article 1 (commencing with Section 44670.1) of Chapter 3.1 and the
Superintendent of Public Instruction shall not apportion, allocate, or otherwise
provide any funds to the district pursuant to those programs.

¥ Ibid

“ Jd. at pages 73-76.
" Department of Finance, supra, 30 Cal.4th at page 751,
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The funding appropriated under the programs specified in Education Code section 44504, - ]
subdivision (b), are not state-mandated programs. Most are categorical programs undertaken at .
the discretion of the school district in order to receive grant funds. For example, the funding

appropriated pursuant to the Budget Act Item 6110-231-0001 is local assistance funding to

schoo!l districts “for the purpose of the Propositich 98 educational programs specified in
subdivision (b) of Section 12.40 of this act.” (Stats. 1999, ch. 50, State Budget Act.) The

education programs specified in subdivision (b) of Section 12.40 of the 1999 State Budget Act

include the Tenth Grade Counseling Program, the Reader Service for Blind Teacher Program,

and the Home to School Transportation Program. (A full list of the educational programs

identified in section 12.40 of the 1999 State Budget Act is provided in the footnote below.)*

The same is true for the other programs identified in Education Code séction 44504, ‘
subdivision (b), all of which are voluntary: i.e., the Administrator Training and Evaluation
Program, the Instructional Time and Staff Development Reform Program, and the School
Development Plans Program,

Accordingly, the Commission finds that the 1999 amendment to Education Code sections 44662,
subdivision (d), and 44664, subdjvision (b), does not impose a mandate on school districts to
receive and review the results of the Peer Assistance and Review Program as part of the Stull Act

2 Section 12.40 of the 1999 State Budget Act identifies the following programs; Item 6110-108-
0001 — Tenth Grade Counseling (Ed. Code, § 48431.7); Item 6110-110-0001 — Reader Service
for Blind Teachers (Ed. Code, §§ 45371, 44925); Item 6110-111-0001 — Home to School
Transportation and Small District Transportation (Ed. Code, § 41850, 42290); Item 6110-116-
0001 - School Improvemerit Program (Ed. Code, § 52000 et seq.); Item 6110-118-0001 — State
Vocational Education (in lieu of funds otherwise appropriated pursuant to Business and
Professions Code section 19632); Iteni’6110-119-0001 - Edicational Services for Foster Youth
(Ed. Code, § 42920 et seq.); Item 6110-120-0001 — Pupil Dropout Prevention Programs
(Ed. Code, §§ 52890, 52900, 54720, 58550); Item 61.10-122-0001 — Specialized Secondary
Programs (Ed. Code, § 58800 et seq.); Item 6110-124-0001 — Gifted and Talented Pupil Program
(Ed. Code, § 52200 et seq.); Item 6110-126-0001 — Miller-Unruh Basic Reading Act of 1965
(Ed. Code, § 54100 et seq.); Item 6110-127-0001 — Opportunity Classes and Programs
(Ed. Code, § 48643 et seq.); Item 6110-128-0001 — Economic Impact Aid (Ed. Code, §§ 54020,
54031, 54033, 54040); Item 6110-131-0001 — American Indian Early Childhood Education
Program (Ed. Code, § 52060 et seq.); Item 6110-146-0001 — Demonstration Programs in
Intensive Instruction (Ed. Code, § 58600 et seq.); Item.6110-151-0001 — California Indian
Education Centers (Bd. Code, § 33380); Item 6110-163-0001 — The Early Intervention for
Schoo! Success Program (Ed. Code, § 54685 et seq.); Item 6110-167-0001 — Agricultural
Vocational Education Incentive Program (Ed. Code, § 52460 et seq.); Item 6110-180-0001 -
grant money pursuant to the federal Technology Literacy Challenge Grant Program,; Item 6110-
181-0001 — Educational Technology Programs (Ed. Code, § 51870 et seq.); Item 6110-193-0001
— Administrator Training and Evaluation Program, School Development Plans and Resource
Consortia, Bilingual Teacher Training Program; Item 6110-197-0001 ~ Instructional Support-
Improving School Effectiveness — Intersegmental Programs; Item 6110-203-0001 — Child
Nutrition Programs (Ed. Code, §§ 41311, 49536, 49501, 49550, 49552, 49559); Item 6110-204-
0001 — 7" and 8" Grad Math Academies; and Item 6110-209-0001 — Teacher Dismissal .
Apportionments (Ed. Code, § 44944). .
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evaluation and, thus, these sections are not subject to article XIII B, section 6 of the California
Constitution. : ‘

The remaining requirements imposed by the test claim legislation constitute a state-mandated

program only for those certificated employees that perform the duties mandated by state and
federal law. -

The remaining test claim legislation requires school districts, in their evaliation of certlﬁcatecl
personnel, to perform the following activities:

e assess and evaluate the performance of non-instructional certificated personnel (former
Ed. Code, §§ 13485, 13487, as amended by Stats. 1975, ch. 1216; Ed. Code § 44663,
as amended by Stats, 1986, ch. 393);

e establish standards of expected student achievement at each grade level in each area of
study to be included in a district’s evaluation and assessment guidelines (former Ed.
Code, § 13487, as repealed and reenacted by Stats, 1975, ch, 1216);

» cvaluate and assess the performance of instructional certificated employees as it,
reasonably relates to the instructional techniques and strategies used by certificated
employees, the certificated employee’s adherence to curricular objectives, and the
progress of pupils towards the state adopted academic content standards (Ed. Code, §
44662, subd. (b), as'amended by Stats. 1983, ch. 498 and Stats. 1999, ch. 4); and

» assess and evaluate certificated personnel that receive an unsatisfactory evaluation once
each year until the employee achieves a positive evaluation, or is separated from the
school district (Ed. Code, § 44664, as amended by Stats. 1983 ch. 498).

" Pursuant to the Supreme Court’s decision in the Department of Finance case, the Commission
finds that the evaluation and assessment activities required by the test claim legislation constitute
state-mandated activities only for those certificated employees that perform the duties mandated
by state or federal law. The activities associated with evaluating and assessing certificated
personnel employed in local, discretionary educational programs do not constitute state-

mandated activities and, thus, are not subject to article XIII B, section 6 of the California
Constitution.

In Department of Finance, sup}-a, the Court found, on page 731 of the decision, that:

[W]e reject claimants’ assertion that they have been legaily compelled to incur
notice and agenda costs, and hence are entitled to reimbursement from the state,
based merely upon the circumstance that notice and agenda provisions are
mandatory elements of educatlon related program in which claimants have .
participated, without regard to whether claimant 's participation in the underlying
program is voluntary or compelled. [Emphasis added.]

In the present case, the California Constitution gives the Legislature plenary authority over
education by requiring the Legislature to encourage by all suitable means the promotion of
education and to provide for a system of common schools.® A system of common schools

¥ California Constitution, article IX, sections 1, 5; Haye.s v. Commission on State Mandates
© (1992) 11 Cal. App.4th 1564, 1579, . 5.
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means omf1 system, which prescribes the courses of study and educational progression from grade
to grade. 4 Schools are required to meet the minimum standards and guidelines regarding
course instruction and educational progression established by the Legislature.*

Given this background, the Legislature has historically mandated specified eéducational programs
that school districts are required to follow. For example, Education Code section 48200 provides
that each person between the ages of six and 18 years is subject to compulsory full-time
education. School districts are required to adopt a course of study for grades 1 to 6 that shall
include English, Mathematics, Social Sciences, Science, Visual and Performing Arts, Health, and
Physical Education.*® School districts are required to offer the following courses for grades 7 to
12: English, Social Sciences, Foreign Language, Physical Education, Science, Matheniatics,’
Visual and Performing Arts, Career Technical Education; and Driver Education.*’ Education
Code section 51225.3 describes the state-mandated courses of instruction required for high
school graduation. In addition, in the appropriate elementary and secondary grade levels, the
required course of study shall include instruction in personal and public safety and accident
prevention (Ed. Code, § 51202}, instruction about the nature and effects of alcohol, narcotics,

and restricted dangerous drugs (Ed. Code, § 51203), and, in grades 7 and 8, instruction on
parenting skills and education (Ed. Code, 51220.5). Finally, Education Code section 44805

states that “every teacher in the public schools shall enforce the course of study . . . prescribed
for schools.”

In addition, federal law requires school districts to provide a free and appropriate education to all
handicapped children.® ‘ '

Thus, school districts are required to employ certificated personnel to fulfill the requirements of
the state and federal mandated educational programs. Accordingly, pursuant to the Department
of Finance case, school districts are mandated by the state to perform the test claim requirements
to evaluate and assess the certificated personnel performing the mandated functions,

Moreover, the Commission finds that the test claim requirements to evaluate and assess the
certificated personnel performing mandated functions constitutes a program subject to article
XIII B, section & of the California Constitution. The California Supreme Court, in the case of
County of Los Angeles v. State of California®, defined the word “program” within the meaning
of article XIII B, section 6 as a program that carries out the governmental function of providing a

“ Wilson v. State Board of Education (1999) 75 Cal.App.4th 1123, 1135-1136. In Wilson, the
court determined that charter schools fall within the system of common schools because their
educational programs are required to meet the same state standards, including minimum duration
of instruction applicable to all public schools, measurement of student progress by the same
assessments required of all public school students, and students are taught by teachers meeting

' the same minimum requirements as all other public school teachers. (Id. atp. 1138.)

% Burton v. Pasadena City Board of Education (1977) 71 Cal.App.3d 52, 58.
~ “ Education Code section 51210. ' ' |
4? Education Code section 51220.

*® Hayes, supra, 11 Cal.App.4th at page 1392,

® County of Los Angeles, supra, 43 Cal.3d at page 56.
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service to the public, or laws which, to implement a state policy, impose unique requirements on
local governments and do not apply generally to all residents and entities in the state. Only one
of these findings is necessary to trigger the applicability of article XIII B, section 6.%°

Legislative intent of the test claim Iegls]atmu is prowded in Education Code section 44660 as
follows: -

It is the intent of the Legislature that géverning boards establish a uniform system
of evaluation and assessment of the performance of all certificated personnel
within each school district of the state, including schools conducted or maintained
by county superintendents of education. The system shall involve the
development and adoption by each school district of objective evaluation and
assessment guidelines, which may, at the discretion of the governing board, be
uniform throughout the district, or'for compelling reasons, be individually
developed for territories or schools within the district, provided that all
certificated personnel of the district shall be subject to a system of evaluation and
assessment adopted pursuant to this article.*

The Commission finds that objectively evaluating the performance of certificated personnel
performing mandated functions within a school district carries out the governmental function of
providing a service to the public. Public education is a governmental function within the
meaning of article XIII B, section 6. The California Supreme Court in Lucia Mar stated that
“the contributions called for [in the test claim legislation] are used to fund a ‘program’ . . . for
the education of handicapped children is clearly a'governmental function providing a service to
the public.”® Additionally, the court in the Long Beach Unified School District case held that
“although numerous private schools exist, education in our society is considered to be a

peculiarly governmental function.”™* In addition, the test claim legislation imposes unique
requirements on school districts.

However, the activities associated with evaluating and assessing certificated personnel employed
in local, discretionary educational programs do not constitute state-mandated activities and, thus,
are not subject to article XIII B, section 6 of the California Constitution. Pursuant to existing
law, school districts are encouraged to develop their own local programs that best fit the needs
and interests of the pupils. Unless the Legislature expressly imposes statutory requirements on
school districts, school districts have discretionary control with their educational programs.™

* Carmel Valley Fire Protection Dist., supra, 190 Cal.App.3d at page 537.

*' As originally enacted, former Education Code section 13485 stated the legislative intent as
follows: “It is the intent of the Legislature to establish a uniform system of evaluation and
assessment of the performance of certificated personnel within each school district of the state.
The system shall involve the devclopment and adoption by each school district of objective
evaluation and assessment guidelines.”

2 Lucia Mar, supra, 44 Cal.3d at page 835.
* Long Beach Unified School District, .s'*upra, 225 Cal. App.3d at page 172.

* California Constitution, article [X, section 14; Education Code sections 35160, 35160.1,
51002.

Test Claim 98-TC-25, Statement of Decision
115




For example, the Supreme Court in the Department of Finance case found that eight of the nine
educational programs were voluntary and not mandated by the state. These include the .
following programs: School Improvement Program (Ed. Code, § 52010 et seq.); American

Indian Early Childhood Education Program (Ed. Code, § 52060 et seq.); School-Based.

Coordinated Categorical Program (Ed. Code, § 52850 et seq.); Compensatory Education

Programs (Ed. Code, § 54420 et seq.); Migrant Education Program (Ed. Code, § 54440 et seq.);

Motivation and Maintenance Program (Ed. Code, § 54720 et seq.); Parental Involvement

Program (Ed. Code, § 11500 et seq.); and Federal Indian Education Program (25 U.S8.C,

§ 2604).%

The Commission finds that school districts are free to discontinue their participation in these
underlying voluntary programs and free to discontinue employing certificated personnel funded
by these programs. Accordingly, the test claim requirements to evaluate and assess certificated
personnel funded or employed in local discretionary programs are not mandated by the state and
not subject to article XIII B, section 6 of the Califomia Constitution.”® '

Since the parties did not file comments in response to the request for additional briefing on this
issue, the determination of the certificated employees performing mandated functions for which
schools districts are eligible to receive reimbursement will be addressed during the parameters
and guidelines phase. -

Issue 2: Does the test claim legislation impose-a new program or higher ievel of
. service within the meaning of article XIII B, section 6 of the California
Constitution?

The California Supreme Court and the courts of appeal have held that article XIII B, section 6
was not intended.-to entitle local agencies and school districts for all costs resulting from
legislative enactments, but only those costs mandated by a new program or higher level of
service imposed on them by the state. ¥’ Generally, to determine if the program is new or
imposes a higher level of service, the analysis must compare the test claim legislation with the
legal requireriients in effect immediately before the enactment of the test claim legislation.®

As indicated above, the Stull Act was enacted in 1971. The test claim legislation, enacted from
1975 to 1999, amended the Stull Act. The issue is whether the amendments constitute a new
program or higher level of service within the meaning of article XTI B, section 6 of the
California Constitution. ;

* Department of Finance, supra, 30 Cal.4th at page 745.

% The court did not conclude whether school districts were legally compelled to participate _'m the
Bilingual-Bicultural Education program (Ed. Code, § 52160 et seq.) since the case was denied on
other grounds. (Department of Finance, supra, 30 Cal.4th at p. 746-747.)

% Lucia Mar Unified School Dist., supra, 44 Cal.3d at page 834; City of San Jose v. State of
California (1996) 45 Cal.App.4th 1802, 1816. - '

® Lucia Mar Unified School Dist., supra, 44 Cal.3d at page 835,
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Develop job responsibilities for certificated non-instructional personnel, and assess and evaluate
. the performance of certificated non-instructional personnel (Former Ed. Code, §§ 13485, 13487,
as amended by Stats. 1975, ch. 1216; Ed. Code, § 44663, as amended by Stats. 1986, ch. 393).

The claimant is requesting reimbursement for the following activities relating to certificated non-
instructional employees:

o Establish and define job responsibilities for certificated non-instructional personnel,
" including, but not limited to, supervisory and administrative personnel.

"o Evaluate and assess the performance of certificated non-instructional _p.ersonnel as it
reasonably relates to the fulfillment of the established job responsibilities.

. e Prepare and drafta written evaluation of the certificated non-instructional employee. The
evaluation shall include recommendations, if necessary, as to areas of improvement,

e Receive and review from a certificated non-instructional employee written responses
regarding the evaluation. ‘

¢ Prepare and hold a meeting between the certificated non-instructional employee and the
evaluator to discuss the evaluation and assessment.*

As originalty enacted in 1971, the Stull Act stated in former Education Code section 13485 the
following:

It is the intent of the Legislature to establish a uniform system of evaluation and
_ assessment of the performance of certificated personnel within each schoo!l
0 district of the state. The system shall involve the development and adoption by
each schoo! district of objective evaluation and assessment guidelines.

Former Education Code section 13486 stated the following:

In the development and adoption of these guidelines and procedures, the
governing board shall avail itself of the advice of the certificated instructional
personnel in the district’s organization of certificated personnel.

i Former Education Code section 13487 required school districts to develop and adopt specific

evaluation and assessment guidelines for certificated personnel. Former section 13487 stated the
following:

The governing board of each school district shall develop and ddopt specific

evaluation and assessment guidelines which shall include but shall not necessarily
be limited in content to the following elements:

() The establishment of standards of expected student progress in each area
of study and of techniques for the assessment of that progress.

(b) Assessment of certificated personnel as it relates to the established
standards, : '

(c) Assessment of other duties normally required to be performed by
certificated employees as an adjunct to their regular assignments.

o ¥ Exhibit A (Test Claim, page 6) to Item 9 of the May 27, 2004 Conumissicn Hearing,
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(d) The establishment of procedures and techniques for ascertaining that the

certificated employeg is mairitaining proper control and is preservin g a
suitable learning environment.

Former Education Code section 13488 required that the evaluation and assessment be reduced to
writing, that an opportunity to respond be given to the certificated employee, and that a meeting

be held between the certificated employee and the evaluator to discuss the evaluation. Former
section 13488 stated the following:

- Evaluation and assessment made pursuant to this article shall be reduced to-
writing and a copy thereof shall be transmitted to the certificated employee not
later than 60 days before the end of each school year in which the evaluation takes
placé. The certificated employee shall have the right to initiate a written reaction
or response to the evaluation. Such response shall become a permanent
attachment to the employee’s personnel file, Before the end of the school year, a

meeting shall be held between the certificated personnel and the evaluator fo
discuss the evaluation,

And, former Education Code section 13489 required that the evaluation and assessment be
performed on a continuing basis, and that the evaluation include necessary recommendations as

to areas of improvement. Former Education Code section 13489 as enacted in 1971, stated the
following:

Evaluation and assessment of the performance of each certificated employee shall
be made on a continuing basis, at least once each school year for probationary
personnel, and at least every other year for personnel with. penmanent status. The
evaluation shall include recommendations, if necessary, as to areas of
improvement in the performance of the employee. In the event an employee is
not performing his duties in a satisfactory manner according to the standards
prescribed by the governing board, the employing authority shall notify the
employee in writing of such fact and describe such unsatisfactory perfonmance.
The employing authority shall thereafter confer with the employee making
specific recommendations as to areas of improvement in the employee’s
performance and endeavor to assist him in such performance.

In addition, section 42 of the 1971 statute provided a specific exemption for certificated-
employees of community colleges if a related bill was enacted. Section 42 stated the following:

Article 5 (commencing with Section 13401) and Article 5.5 (commencing with
Section 13485) of Chapter 2 of Division 10 of the Education Code shall not apply
to certificated employees in community colleges if Senate Bill No. 696 or.
Assembly Bill No. 3032 is.enacted at the 1971 Regular Session of the Legisiature.

According to the history, Senate Bill 696 was enacted as Statutes 1971, chapter 1654. Thus,
certificated employees of community colleges were not required to comply with the Stull Act.
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(c) The governing board of each school district shall establish and define job
responsibilities for those certificated noninstructional personnel, includin
but not limited to, supervisory and administrative personne], whose
responsibilities cannot be evaluated appropriately under the provisions of
subdivision (b), and shall evaluate and assess the competency of such
noninstructional employees as it reasonably relates to the fulfiliment of
‘those responsibilities. ...

The 1975 test claim legislation did not amend the requirements in former Education Code
sections 13488 or 13489 to prepare written evaluations of certificated employees, receive
responses to those evaluations, and conduct a meeting with the certificated employee to discuss
the evaluation. :

Additionally, in 1986, the test claim legislation (Stats. 1986, ch. 393) amended Educati‘en Code

- section 44663 (which derived from former Ed. Code, § 13488) by adding subdivision (b) to

provide that the evaluation and assessment of certificated non-instructional employees shall be
reduced to writing before June 30 of the year that the evaluation is made, that an opportunity to
respond be given to the certificated non-instructional employee, and that a meeting be held
between the certificated non-instructional employee and the evaluator to discuss the evaluation
before July 30. Education Code section 44663, subdivision (b) as added by the test claim
legislation, states the following:

In the case of a certificated noninstructional employee who is employed onal2-
month basis, the evaluation and assessment made pursuant to this article shall be
reduced to writing and a copy theréof shall be transmitted to the certificated
employee no later than June 30 of the year in which the evaluation and assessment
is made. A certificated noninstructional employee, who is employed on a 12-
meonth basis shall have the right to initiate a written reaction or response to the
evaluation. This response shall become a permanent attachment to the
employee’s personnel file. Before July 30 of the year in which the evaluation and
-assessment take place, a meeting shall be held between the certificated employee
and the evaluator to discuss the evaluation and assessment.

The claimant contends that the Stull Act, as originally enacted in 1971, required the assessment
and evaluation of teachers, or certificated instructional employees, only. The claimant argues
that when the Stull Act was amended in 1975 and 1986, it added the requirement for schools
districts to devélop job responsibilities to assess and evaluate the performance of non-
instructional personnel. The claimant contends that undér the rules of statutory construction, an
amendment indicates the legislative intent to change the law, The claimant coiitends that this
amendment imposed additional activities or school districts to developjob responsibilities and
evaluate certificated non-instructional employees, which constitute a hi gher level of service.®

The Department of Finance argues that school districts have always had the requirement to
assess and evaluate non-instructional personnel because the original legislation enacted in 1971
refers to all certificated personnel. The Department of Finance contends that the subsequent

® Exhibit C to Item S of the May 27, 2004 Commission Hearing.
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In 1972, former Education Code section 13485 was amended to specifically exclude from the
requirements of the Stull Act certificated personnel employed on an hourly basis in adult
education classes.™

In 1973, former Education Code section 13489 was amended to exclude hourly and temporary
certificated employees and substitute teachers, at the discretion of the goverrung board, from the
requirement to evaluate and assess on a continuing basis.®

Thus, under prior law, school districts were required to perform the following activities as they
related to “certificated personnel;”

° Develop and adopt specific evaluation and assessment gmdelmes for the performance of
cerhﬁcated personnel,” _

e Evaluate and assess “certificated personnel” as it relates to the established standards.

e Prepare and draft a written evaluation of the “certificated employee.” The evaluation-
shall include recommendations, if necessary, as fo areas of improvement.

s Receive and review frorn a “certificated employee” written responses regarding the
evaluation, ' '

e Prepare and hold a meeting between the “certificated employee and the evaluator to
discuss the evaluation and assessment.

The test claim legislation, in 1975 (Stats. 1975, ch. 1216), amended the Stull Act by adding
language relating to certificated “non-instructional” employees. As amended, former Education
Code section 13485 stated in relevant part the following (with the amended language
underlined):

It is the intent of the Legislature that governing boards establish a uniform system
of evaluation and assessment of the performance of all certificated personnel
within each school district of the state . . . . :

Former Education Code sedtion 13487 was also repealed and reenacted by Statutes 1975, chapter
1216, as follows (amendments relevant to this issue are underlined):

(a) The governing board of each school district shall establish standards of
expected student achievement at each grade level in each area of study.

(b) The governing board of each schoo!l district shall evaluate and assess
certificated employee competency as it reasonably relates to (1) the
progress of students toward the established standards, (2) the performance
of those noninstructional duties and responsibilities, including supervisory
and advisory duties, as may be prescribed by the board, and (3) the
establishment and maintenance of a suitable learning environment within
the scope of the employee’s responsibilities.

© ® Statutes 1972, chapter 535.
5 Statutes 1972, chapter 1973,

Test Claim 98-TC-25, Statement of Decision

119




amendments that spcmﬁcally list cemﬁcated non-instructional personnel, were clarifying edits -
. and not new requirements.”

The Stull Act was an existing program when the test clajm legislation was enacted. Thus, the
issue is whether the 1975 and 1986 amendments to the Stull Act mandated an increased, or
higher level of service to develop job responsibilities and to evaluate and assess certificated non-
instructional employees. In 1987, the California Supreme Court in County of Los Angeles v.
State of California expressly stated that the term “higher level of service” must be read in
conjunction with the phrase “new program.” Both are directed at state-mandated increases in
the services provided by local agencies,* : '

In 1990, the Second District Court of Appeal decided the Long Beach Unified School District
case, which challenged a test claim filed with the Board of Control on executive orders issued by
the Department of Education to alleviate racial and ethnic segregation in schools.”® The court
determined that the executive orders did not constitute a “new program” since schools had an
existing constitutional obligation to alleviate racial segregation.® However, the court found that
the executive orders constituted a “higher level of service” because the requirements imposed by

the state went beyond constitutional and case law requlrcments The court stated in relevant part
the following:

The phrase “higher level of service” is not defined in article XIII B or in the ballot
materials, [Citation omitted.] A mere increase in the cost:of providing a service
which is the result of a requirement mandated by the state is not tantamount to a
higher level of service., {Citation omitted.] However, a review of the Executive
Order and guidelines shows that a higher level of service is mandated because the
requirements go beyond constitutional and ¢ase law requirements. . . +While these
steps fit within the “reasonably feasible” description of [case law], the point is
that these steps are no longer merely being suggested as options which the local
school district may wish to consider but are required acts. These requirements
constitute a higher level of service. We are supported in our conclusion by the
report of the Board to the Legislature regarding its decision that the Claim is
reimbursable: “Only those costs that are above and beyond the regular level of
service for like pupils in the district are reimbursable.”s"

® Exhibit B to Item 9 of the May 27, 2004 Commission Hearing,

“ County of Los Angeles, supra, 43 Cal.3d at page 56. | |

% Long Beach Um'ﬁea" School District, supra, 225 .Cal.App.4th 155.
® Jd. at page 173. '

“ Ibid., emphasis added.

® See also, County of Los Angeles v. Commission on State Mandates (2003) 110 Cal.App.4th
1176, 1193-1194, where the Second District Court of Appeal followed the earlier mlings and
held that in the case of an existing program, reimbursement is required only when the state is
divesting itself of its responsibility to provide fiscal support for a program, or is forcing a new
program on a locality for which it is ill-equipped to allocate funding.
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Thus, in order for the 1975 and 1986 amendments to the Stull Act, relating to certificated non-

instructional personnel, to impose a new program or higher level of service, the Commission ' .
must find that the state is imposing new required acts or activities on school districts beyond
those already required by law.

For the reasons described below, the Coinmission finds that school districts have been required
to develop job responsibilities for certificated non-instructional employees, evaluate and assess
certificated non-instructional employees, draft written evaluations of certificated non-
instructional employees, receive and review written responses to the evaluation from certificated
non-instructional employees, and conduct meetings regarding the evaluation with certificated

non-instructional employees under the Stull Act since 1971, before the enactment of the test
claim legislation.

Claimant argues that the statutory amendments to the Stull Act, by themselves, reflect the
legislative intent to change the law. However, the intent to change the law may not always be
presumed by an amendment, as suggested by the claimant. The court has recognized that
changes in statutory language can be intended to clarify the law, rather than change it.

We assume the Legislature amends a statute for a purpose, but that purpose need
not necessarily be to change the law. [Citation.] Our consideration of the
surrounding circumstances can indicate that the Legislature made ... changes in

statutory language in an effort only-to clarify a statute's true meaning,. [Citations
omitted.]%

Thus, to determine whether the Stull Act, as criginally enacted in 1971, applied to all certificated
employees of a school district, instructional and non-instructional employees-alike, the
Commission must apply the rules of statutory construction. Under the rules of statutory
construction, the first step is to look at the statute’s words and give them their plain and ordinary
meaning. Where the words of the statute are not ambiguous, they must be applied as written and
may not be altered in any way. Moreover, the intent must be gathered with reference to the
whole system of law of which it is a part so that all may be harmonized and have effect.”

As indicated by the plain language of former Educatwn Code sections 13485,13487, 13488, and
13489, school districts were required under prior law to develop evaluation and assessment
guidelines for the evaluation of “certificated” employees, evaluate and assess “certificated”
employees on a continuing basis, draft written evaluations of “certificated” employees, receive
and review written response to the evaluation from “certificated” employees, and conduct
meetings regarding the evaluation with “certificated” employees. The plain language of these
statutes does not distinguish between instructional employees (teachers) and non-instructional.
employees (principals, administrators), or specifically exclude certificated non-instructional
employees. When read in context with the whole system of law of which these statutes are a

part, the requirements of the Stull Act originally applied to all certificated employees under prior
law,

As enacted, the Stull Act was placed in Chapter 2 of Division 10 of the 1971 Education Code, 2
chapter addressing * Certificated Employees.” Certificated employees are those employees

¥ Western Security Bank v, Sﬂpérior Court (1997) 15 Cal.4th 232, 243,
W People v. Thomas (1992) 4 Cal.4th 206, 210.
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directly involved in the educational process and include both instructional and non-instructional
employees such as teachers, administrators, supervisors, and principals.” Certificated employees
must be properly credentialed for the specific position they hold.” A “certificated person™ was
defined in former Education Code section 12908 as “‘a person who holds one or more docwments
_ such as a certificate, a credential, or a life diploma, which singly or in combination license the
holder to engage in the school service designated in the document or documents.” The definition
of “certificated person” governs the construction of Division 10 of the former Education Code
and is not limited to instructional employees.™

Thus, the plain language of former Education Code sections 13485,13487, 13488, and 13489

read within the context of Chapter 2 of Division 10 of the 1971 Education Code, a division that
governs both instructional and non-instructional certificated employees, required school districts -
to develop evaluation and assessment guidelines and to evaluate both instructional and non-
instructional certificated employees based on the guidelines.on a continuing basis.

In addition, former Education Code section 13486, as enacted in 1971, expressly required schooj
districts to avail themselves “of the advice of the certificated instructional personnel in the
district’s organization of certificated personnel” when developing and adopting the evaluation
guidelines. (Emphasis added.) Former Education Code sections 13485,13487, 13488, and
13489, enacted at the same time, did not limit the evaluation and assessment requirements to
“certificated instructional personnel” only. Rather, “certificated employees” were required to be
evaluated. Thus, had the Legislature intended to require school districts to evaluate and assess
only teachers, as argued by claimant, they would have limited the requirements of former
Education Code sections 13485,13487, 13488, 13489 to “certificated instructional personnel.”
Under the rules of statutory constructicn, the Commission is prohibited from altering the plain
language of a statute, or writing into a statute, by implication, express requirements that the
Legislature itself has not seen fit to place in the statute.”

Moreover, under prior law, the Legislature expressly excluded certain types of certificated
employees from the requirements of the Stull Act, and never expressly excluded non-
instructional employees. When the Stull Act was originally enacted in 1971, the Legislature
excluded employees of community colleges from the requirements.” In 1972, the Legislature
revisited the Stull Act and expressly excluded certificated personnel employed on an hourly basis
in adult education classes.” In 1973, school districts were authorized to exclude hourly and
temporary certificated employees, and substitute teachers from the evaluation requirement.”
Under the rules of statutory construction, where exceptions to a general rule are specified by

"' Former Education Code section 13187 et éeq. of the 1971 Eduication Code.
" Former Education Code section 13251 et seq. of the 1971 Education Code.
* Former Education Code 12901 of the 1971 Education Code.

" Whitcomb v. California Employment Commission (1944) 24 Cal.2d 753, 757, In re Rudy L.
(1994) 29 Cal. App.4th 1007, 1011.

- ™ Section 42 of Statutes 1971, chapter 361.
™ Statutes 1972, chapter 535.
™ Statutes 1973, chapter 220,
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statute, other exceptions are not to be implied or presumed, absent a discernible and contrary
legislative intent.”™ Thus, it cannot be implied from the plain language of the legislation that the ' .

Legislature intended to exclude certificated non-lnstructlonal employees from the 1equ1rements
of the Stull Act.

The conclusion that the Stull Act applied to non-instructional employees under prior law is
further supported by case law. In 1977, the First District Court of Appeal considered Grant v.
Adams.”® The Grant case involved a schoo! district employee who was a certified teacher with
credentials as an administrator who had been serving as a principal (a non-instructional
employee) of an elementary school from 1973 through 1974, In May 1974, the employee was
reassigned and demoted to a teaching position for the 1974-1975 school'year.®® The employee
made the argument that the Stull Act, when coupled with other statutory provisions, created a
property interest in his position as a principal and required that an evaluation be conducted
before termination of an administrative assignment. The court disagreed with the employee’s
argument, holding that the Stull Act evaluation was not a precondition to reassignment or
dismissal.” When analyzing the issue, the court made the following findings:

In 1971, the Legislature passed the so-called “Stull Act,” Education Cede 'sections
13485-13490. Among other things the Stull Act required that all school distncts
establish evaluation procedures for certificated personnel. (Ed. Code, § 13485.)
The state board of education developed guidelines for evaluation of
administrators and teachers pursuant to the Stull Act. Respondents [school
district] adopted those guidelines without relevant change in June 1972. The
guidelines called for evaluation of personnel on permanent status at least once

every two years. Appellant was given no evaluation pursuant to the guidelines.
(Emphasis added.)®

In 1979, the California Supreme Court decided Miller v. Chico Unified School District Board of
Education, a case with similar facts.” In the Miller case, the employee was a principal of a
junior high school from 1958 until 1976, when he was reassigned to a teaching position. In
1973, the school board adopted procedures to formally evaluate administrators pursuant to the
Stull Act™ The employee received a Stull Act evaluation in 1973, 1974, and 1975.% In 1976,
the school board requested the employee’s cooperation in his fourth annual Stull evaluation
report, but the employee refused on advice of counsel % The employee sought reinstatement to

™ People v. Galambos (2002) 104 Cal.App.4th 1147.

" Grant v. Adams (1977) 69 Cal.App.3d 127..

% Id. at page 130.

¥ Id. at pages 134-135.

8 Id, at page 143, footnote 3.

9 Miller v. Chico Unified School District Board of Education (1579) 24 Cal 3 703.
# 1d. at page 707.

% Id. at pages 708-710, 717.

% Id. at page 709. ‘ ' .
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" his position as a principal on the ground that the school board failed to comply with the Stull

Act.®” The court denied the employee’s request and made the following findings:

The record indicates, however, that the school board substantially complied with
the Stull Act’s mandate that the board fix performance guidelines for its
certificated personnel, evaluate plaintiff in light of such guidelines, inform
plaintiff of the results of any evaluation, and suggest to plaintiff ways to improve
his performance. '

The. school board’s guidelines provide for annual evaluations of supervisory
personnel; accordingly, the board evaluated plaintiff.in 1973, 1974, and 1975.
Although plaintiff received generally satisfactory evaluations in 1973 and 1974,
the board’s evaluation report in 1974 contains suggestions for spec1ﬁc areas of
improvement. .

Plaintiff’s final Stull Act evaluation in June 1975 plamly notified plamtiff “in
writing” of any unsatlsfactory conduct on his part, and in addition provided a
forum for plaintiff’s supervisors to make “specific recommendations as to areas of
improvement in the employee’s performance and endeavor to assist him in such
performance.” [Former Ed. Code, § 13489.)....

The court 1s surely obligated to understand the purpose of ... [the Stull Act] and
to apply those sections to the relevant facts.™

Finally, the legislative history of the 1986 test claim legislation supports the conclusion that the
specific language added to the Stull Act was not intended to impose new required acts on schoo!l
districts. As stated above, the test claim legislation (Stats. 1986, ch. 393) amended Education
Code section 44663 by adding subdivision (b) to provide that the evaluation and assessment of
certificated non-instructional employees shall be reduced to writing before June 30 of the year
that the evaluation is made, that an opportunity to respond be given to the certificated non-
instructional employee, and that a meeting be held between the certificated non-instructional
employee and the evaluator te discuss the evaluation before July 30. The legislative history of
Statutes 1986, chapter 393 (Assem. Bill No. 3878) indicates that the purpose of the bill -was to
extend for 45 days the current requirement for the evaluation of certificated non-instructional
emp]o},ﬁees.“ The analysis of Assembly Bill 3878 by the Assembly Education Conumittee, dated

¥ Id. at page 716.
" Id. at pages 717-718.

* Letter from San Diego Unified School District to the Honorable Teresa Hughes, Chairperson
of the Assembly Education Committee, on Assembly Bill 3878, April 4, 1986; Assembly
Education Committee, Republican Analysis on Assembly Bill 3878 April 7, 1986; Department
of Finance, Enrolled Bill Report on Assembly Bill 3878, April 21, 1986; Legislative Analyst,
Analysis of Assembly Bill 3878, April 24, 1986; Assembly Education Committee, Republican
Analysis on Assembly Bill 3878 April 26, 1986, Senate Comumittee on Education, Staff Analysis
on Assembly Bill 3878, May 28, 1986; Legslatlve Analyst, Analysis of Assembly Bill 3878,
June 18, 1986, (Exhlblt I to Item 9 of the May 27, 2004 Commission Hearing.)
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Aprj'l 7, 1986, states the following:

Current statute requires evaluations of noninstructional certificated employees on .
12 month contracts to be conducted within 30 days before the last school day.

This apparently is a problem for San Diego [Unified School District] because all

evaluations are jammed in at the end of the school year. They feel it would make

more sense to allow extra-time to evaluate those on 12 month contracts and spread

the process out over a longer period of time,*

The April 24, 1986 analysis of Assembly Bill 3878 by the Legislative Analyst states the
following:

Qur review indicates that this bill does not mandate any new duties on school
district governing boards, but simply extends the date by which evaluations of
certain certificated employees must be completed.® -

Based on the foregoing authorities, the Commission finds that school districts were required
under prior law to perform the following activities:

» Develop and adopt specific evaluation and assessment guidelines for the performance of
certificated non-instructional persennel.

o Evaluate and assess certificated non- 1nstruct1onal personnel as it relates to the established
standards.

e Prepare and draft a written evaluation of the certificated non-instructional employee. The
evaluation shall include recommendations, if necessary, as to areas of improvement.

» Receive and review from a certificated non-instructional employee written responses
regarding the evaluation.

+ Prepare and hold a2 meeting between the certificated non-instructional employee and the
evaluator to discuss the evaluation and assessment.

The Commission further finds that the language added to former Education Code section 13487
by the 1975 test claim 1egxslanon to “establish and define job responsibilities” for certificated
non-instructional personnel falls within the preexisting duty to develop and adopt objective '
evaluation and assessment guidelines for all certificated employees, does not mandate any new
required acts, and, thus, does not constitute a new program or higher level of service.”

Accordingly, the Commission finds that the 1975 and 1986 amendments to former Education
Code sections 13485 and 13487 and Education Code section 44663 as they relate to certificated
non-instructional employees do not constitute a new program or higher level of service.”

® Id, at page 301..
9 Id. at page 306.
2 [ ong Beach Unified School Dzsmct supra, 225 Cal App.4th at page 173.

% Tt is noted tliat the analysis by the Legislative Analyst on Senate Bill 777, which was enacted
as Statutes 1975, chapter 1216, concludes that “there would also be undetermined increased local .
costs due to the addition of-.. non-mstructmnal certificated employees in evaluation and
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Establish standards of expected pupil achievement at each grade level in each area of study
(Former Ed. Code, § 13487, as repealed and reenacted by Stats. 1975. ch, 1216},

The claimant is requesting reimbursement to establish standards of expected pupil achievement
at each grade leveliin each area of study. :

Former Education Code section 13487, as originally enactcd in 1971, required school dlstncts to
develop and adopt specific evaluation and assessment guidelines for certificated personnel.
Former section 13487 stated in relevant part the following:

The governing board of each schoo! district shall develop and adopt specific
evaluation and assessment guidelines which shall include but shall not necessarily
be limited in content to the following elements:

(2) The establishment of standards of expected student progress in each area
of study and of techniques for the assessment of that progress.

The test claim legislation, in Statutes 1975, chapter 1216, répealed and reenacted former
Education Code section 13487, As reenacted, the statute provided the following (amendments
relevant to this issue are reflected with strikeout and underline):

(a) The governing board of each school district shall establish standards of

expected student precress achievement at each grade level in each area of
study..

The claimant contends that the 1975 test claim legislation imposed a new program or higher
level of service on school districts to rewrite standards for employee assessment to reflect
expected student “achievement” (as opposed expected student “progress™) and to expand the
standards to reflect expected student achlevement at each “grade level.” The claimant further
states the following: ' :

Prier law only required that the standards of expected student achievement be-
established to show student progress. Under prior law, these standards may have
tracked student progress over time. For example, a school district may have
established reading standards for. pupils upon-graduating from eighth grade.
Under the test claim legislation, school districts no longer have the ability to
determine over what period standards of expected student achievement will be

assessment requirements.” (See, Exhibit I, pp. 292-294,) The courts have determined,
however, that legislative findings are not relevant to the issue of whether a reimbursable state-
mandated pregram exists:

[T]he statutory scheme [in Government Code section 17500 et seq.] -
contemplates that the Commission, as a quasi-judicial body, has the sole and
exclusive authority to adjudicate whether a state mandate exists. Thus, any
legislative findings are irrelevant to the issue of whether a state mandate exists .

. .7 (City of San Jose, supra, 45 Cal.App.4th at pp. 1817-1818, quoting
County of Los Angeles v. Commission on State Mandates (1995) 32 Cal. App.4th
805, 819, and Kinlaw v. State of California, supra, 54 Cal.3d at p. 333.)

* Exhibit A (Test Claim, page 4) to Item 9 of the May 27, 2004 Commission Hearing.
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established: The standards must be established by each grade level. The new

standards outlined in the test claim legislation align more closely with the state’s
new content standards . . "™

The Department of Finance contends that the 1975 amendment to former Education Code section

13487 does not constitute a new program or higher level of service. The Department states the
following: :

Finance notes that in practice, school district standards required by Chapter
361/71 would have had to have been differentiated by grade in order to provide a
measure of “expected student progress.” Finance also notes that changing the
term “expected student progress” to the term “expected student achievement” is a
wording change that would not require additional work on the part of school
districts. These changes did not require additional work on the part of school
districts, and therefore, are not reimbursable.’*"

In order for the 1973 reenactment of former Education Code section 13487 to constitute a new
program or higher level of service, the Commission must find that the state is imposing new
required acts or activities on school districts beyond those already required by law.”® For the
reasons below, the Commission finds that the 1975 reenactment of former Education Code
section 13487 does not constitute a new program or higher level of service, '

On its face, the activities imposed by the 1975 reenactment of former Education Code section
13487 do not appear different than the activities required by the original 1971 version of former
Education Code section 13487, Both versions require that standards for evaluation be
established so that certificated personnel are evaluated based on student progress. As originally
enacted in 1971, “{t]he govemning board of each school district shall develop and adopt specific
evaluation and assessment guidelines which shall include ... the establishment of standards of
expected student progress in each area of study ... [and the] ... assessment of certificated
personnel competence as it relates to the established standards.” (Emphasis added.) As
reenacted in 1975, “[t]he governing board of each school district shall establish standards of
expected student achievement at each grade level in each area of study ... and evaluate and
assess certificated employee competency as it reasonably relates to ... the progress of students
toward the established standards.” (Emphasis added.)

” Exhibit C, page 2, to Item 9 of the May 27, 2004 Commission Hearing.
% Exhibit B, page 1, to Item 9 of the May 27, 2004 Commission Hearing.

" The Department of Finance’s factual assertion is not supported by “documentary evidence ...
authenticated by declarations under penalty of perjury signed by persons who are authorized and
competent to do so,” as required by the Commission’s regulations. (Cal. Code Regs., tit. 2, §
1183.02, subd. (c)(1).)

% County of Los Angeles, sup'ra,' 43 Cal.3d at page 56; Long Beach Unified School Dist., supra,
225 Cal.App.4th at page 173; and County of Los Angeles, supra, 110 Cal.App.4th at pages 1193-
1194, :
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In addition, the legislative history of the test claim statute, Statutes 1975, chapter 1216 (Sen. Bill
No: 777), does not reveal an intention by the Legislature to impose new required acts.
Legislative history simply indicates that the language was “modified.”

Moareover, claimant’s argument, that the test claim statute imposes-a higher level of service
because, under prior law, school districts “may” have only tracked student progress.over time
(for example, by establishing “reading standards for pupils upon graduating from eighth grade™),
is not persuasive. Under the claimant’s interpretation, the performance of a first grade teacher
could be evaluated and assessed based on readmg standards for eighth grade students; students
that the teacher did not teach. The Stull Act, as ongmally enacted, required the school district to
evaluate and assess the performance of all cert:ﬁcated employees based on the progress of their
pupils. In addition, the claimant’s factual assertion is not supported by “documentary evidence
.. authen ticated by declarations under penalty of perjury signed by persons who are
authorized and competent to do so,” as required by tlie Commission’s regulations.'®

Finally, assuming for the sake of argument only, that school districts were required to establish
new standards of expected student achievement due to the 1975 test claim statute, that activity
would have occurred outside the reimbursement period for this claim. The reimbursement period
for this test claim, if approved by the Commission, begins July 1, 1998. The test claim statute
was enacted in 1975, 23 years earlier than the reimbursement period. There is no requirement in
the test claim statute that establishing the standards is an ongoing activity.

Therefore, based on the evidence in the record, the Commission finds that former Education
Code section 13487 as reenacted by Statutes 1975, chapter 1216, does not impose a new program
or higher level of service on school districts.

Evaluate ahd assess the performance of certificated instructipﬁal employees (Ed. Code,
§ 44662, subd. (b), as amended by Stats. 1983, ch. 498 and Stats, 1999, ch. 4).

The claimant requests reimbursement to evaluate and assess the performance of certificated
nstructional employees as it reasonably relates to the following:

o the instructional techmques and strategies used by the certificated employee (Stats. 1983,
ch. 498); _

¢ the certificated employee’s adherence to curricular objéctives (Stats 1983, ch. 498); and

« the progress of pupils towards the state adopted academic content standards as measured
by state adopted criterion referenced assessments (Stats, 1999, ch. 4).'

* Senate Committee on Education, Staff Analysis on Senate Bill 777, as amended on

May 7, 1975; Assembly Education Committee, Analysis of Senate Bill 777, as amended on
August 12, 1975; Ways and Means Staff Analysis on Senate Bill 777, as amended on

August 19, 1975; Legislative Analyst, Analysis-of Senate Bill 777, as amended on -

August 19, 1975, dated August 22, 1975; Assembly Third Reading of Senate Bill 777, as
amended on August 19, 1975. (Exhibit I to Item 9 of the May 27, 2004 Commission Hearing,)

' Cal. Code Regs., tit. 2, § 1183.02, subd. (c)(1).
™ Exhibit A (Test Claim, page 6) to Item 9 of the May 27, 2004 Commission Hearing.

Test Claim 98-TC-25, Statement of Decision
129




The Department of Finance agrees that these activities constitute reimbursable state-mandated
activities under article XIII B, section 6.'% : .

For the reasons described below, the Comurnission finds that evaluating and assessing the
performance of certificated instructional employees that perform the requirements of educational
programs mandated by state or federal law based on these factors constitutes a new program or
higher level of service. :

The instructional technigues and strategies used by thé employee and the emplovee’s adh erence
to curricular objectives. In 1983, the test claim legislation amended Education Code section

" 44662, subdivision (b}, to require the school district to evaluate and assess certificated employee
compctency as it reasonably relates to “the mstmctlonal techniques and strategies used by the
employee,” and “the employee’s adherence to curricular objectives.” (Stats. 1983, ch. 498.)

Before the 1983 test claim legislation was enacted, the Stull Act required school districts to
establish an objective and uniform system of evaluation and assessment of the performance of
certificated personnel.'” When developing these guidelines, schocl districts were required to
receive advice from certificated instructional personnél. The court interpreted this provision to
require districts to nieet and confer, and engage in collective bargaining, with representatives of
certificated employee organizations before adopting the evaluation guidelines.'® Thus,
certificated instructional employees were evaluated based oi the guidelines developed through

collective bargaining, and on the foliowing criteria required by the state:

e the progress of students toward the established standards of expected student
achievement at each grade level in each area of study; and

» the establishment and maintenance of a suitable learnmg environment w1t111n the scope of
the emplcyee’s responsibilities, '

Under prior law, the evaluation had to be reduced to writing and a copy of the evaluation given
to the employee. An evaluation meeting had to be held between the certificated employee and
the evaluator to discuss the evaluation and assessment.'®

The 1983 test claim statute still requires school distiicts to reduce the evaluation to writin g, to
transmit a copy to the employee, and to conduct a meeting with the employee to discuss the
evaluation and assessment.'” These activities are not new. However, the 1983 test claim statute
amended the evaluation requirements by adding two new evaluation factors: the instructional

" Exhibit B to Item 9 of the May 27, 2004 Commission Hearing,
'> Former Education Code sections 13485 and 13487.

" Certificated Employees Council of the Monterey Peninsula Unified School District v.
Monterey Peninsula Unified School District (1574) 42 Cal.App.3d 328, 334,

%5 Former Education Code section 13487, subdmsxon (b), as amended by Statutes 1975,
chapter 121 6. ' :

1% Rormer Bducation Code sections 13485-13490, as originally enacted by Statutes 1971, chapter
361,

w7 Bducation Code sections 44662, 44663, 44664.
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techniques and strategies used by the employee, and the employee’s adherence to curricular
o objectives. Thus, schoel districts are now required by the state to evaluate and assess the
competency of certificated instructional employees as it reasonably relates to:

e the progress of students toward the established standards of expected student
- achievement at each grade level in each area of study;

» the instructional techniques and strategies used by the employee;
e the employee’s adherence to curricular objectives; and

s the establishment and maintenance of a suitable leamning environment, within the
scope of the employee’s responsibilities.

School districts may have been evaluating teachers on theu- instructional techniques and
adherence to curricular objectives before the enactment of the test claim statute based on the
evaluation guidelines developed through the collective bargaining process. But, the state did not
previously require the evaluation in these two areas. Government Code section 175635 states that
“if a ... school district, at its option, has been incurring costs which are subsequently mandated
by the state, the state shall 1ennbu1se the ... school district for those costs after the operative date
of the mandate.” :

Accordingly, the Commission finds that Education Code section 44662, subdivision (b), as

amended by Statutes-1983, chapter 498, imposes a new required act and, thus, a new program or

higher level of service on school districts to evaluate and assess the performance of certificated

instructional employees that perform the requirements of educational programs mandated by

state or federal law as it reasonably relates to the instructicnal techmques and strategies used by
o the employee and the employee’s adherence to curricular objectives.

Reimbursement for this activity is limited to the review of the employee’s instructional
techniques and strategies and adherence to curricular objectives, and to include in.the written
evaluation of the certificated instructional employees the assessment of these factors during the
following evaluation periods: '

» once each year for probationary certificated employees;
» every other year for permanent certificated employees; and

e beginning January 1, 2004, every five years for certificated employees with permanent °
status who have been employed at least ten years with the school district, are highly
qualified (as defined in 20 U.S.C. § 7801)'*, and whose previous evaluation rated the

employee as meeting or exceeding standards, if the evaluator and certificated employee
being evaluated agree.'™

% Section 7801 of title 20 of the United States Code defines “highly qualified” as a teacher that
has obtained full state certification as a teacher or passed the state teacher licensing examination,
and holds a license to teach, and the teacher has not had certlﬁcatlon requirements waived on an
emergency, temporary, or provisional basis.

0 " Education Code section 44664, subdivision (2)(3), as amended by Statutes 2003, chapter 566.
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State adopted academic content standards as measured by state adopted assessment tests. In

1999, the test claim legislation (Stats. 1999, ch. 4) amended Education Code 44662, subd1v1s1on
(b)(1), by adding the following underlined language:

The governing board of each school district shall evaluate and assess certificated
employee competency as it reasonably relates to:

The progress of pupils toward the standards established pursuant to
subdivision (a) [standards of expected pupil achievement at each grade level in

each area of study] and, if app licable, the state adopted academic content-
standards as measured by state adopted criterion referenced assessments. -

Before the 1999 test claim legislation, school districts were required to evaluate and assess
certificated employees based on-the progress of pupils. The progress of pupils was measured by
standards, adopted by local school districts, of expected student achievement at each grade level
in each area of study. The evaluation had to be reduced to writing and a copy of the evaluation
given to the employee. An evaluation meeting had to be held between the certificated employee
and the evaluator to discuss the evaluation and assessment.''®

The 1999 test claim legislation still requires school districts to evaluate and ‘assess certificated
employees based on the progress of pupils. It also still requires school districts to reduce the
evaluation to writing, to transmit a copy to the employee, and to conduct a meeting with the
employee to discuss the evaluation and assessment.""' These activities are not new.

However, the test claim legislation, beginning January 1, 2000'", imposes a new requirement on
school districts to evaluate the performance of certificated employees as it reasonably relates to
the progress of pupils based not only on standards adopted by local school districts, but also on
the academic content standards adopted by the state, as measured by the state adopted
assessment fests.

The state academic content standards and the assessment tests that measure the academic
progress of students were created in 1995 with the enactment of the California Assessment of
Academic Achievement Act.'” The act required the State Board of Education to develop and
adopt a set of statewide academically rigorous content standards in the core curriculum areas of
reading, writing, mathematics, history/social science, and science to serve as the basis for
assessing the academic achievement of individual pupils and of schools.'* In addition, the Act
established the Standardized Testing and Reporting Program (otherwise known as the STAR
Program)'"®; which requires each school district to annually administer. to all pupils in grades 2
to 11 a nationally normed achievement test of basic skills, and an achievement test based on the

" Former Education Code sections 13485- 13490, as originally enacted by Statutes 1971,
- chapter 361.

"' Education Code sections 44662, 44663, 44664.

2 Statutes 1999, chapter 4 became operative and effectwc on January 1, 2000
o m Educa’non Codeé secuon 60600 et seq.

M Bducation Code section 60605, subdivision (a).

15 Bducation Code section 60640, subdivision (a).
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state’s academic content standards.”® The Commission determined that the administration of the
0 STAR test to pupils constitutes a partial reimbursable state-mandated program (CSM 97-TC-23).

Although evaluating the performance of a certificated employee based on the progress of pupils
is not new, the Commission finds that the requirement to evaluate and assess the performance of
certificated instructional employees that teach reading, writing, mathematics, history/social
science, and science in grades 2 to 11, as it reasonably relates to the progress of pupils towards
the state adopted academic content standards as measured by state adopted criterion referenced
assessments 15 a new required act and, thus a higher leve! of service within the meaning of article
XIII B, section 6 of the Califormia Constitution.

This higher level of service is limited to the review of the results of the STAR test as it
reasonably relates to the performance of those certificated employees that teach reading, writing,
mathematics, history/social science, and science in grades 2 to 11, and to include in the written
evaluation of those certificated employees the assessment of the employee’s performance based
on the STAR results for the pupils they teach during the evaluation periods SpBClﬁBd mn
Education Code section 44664, and described below:

’ ¢ once each year for probationary certificated employees;
o every-other year for permanent certificated employees; and

e+ beginning January 1, 2004, every five years for certificated employees with permanent
status who have been employed at least ten years with the school district, are highly
qualified (as defined in 20 U.S.C. § 7801), and whose previous evaluation rated the
employee as meeting or exceeding standards, if the evaluator and certificated cmp oyee
O being evaluated agree.'"”

Assess and evaluate permanent certificated, instructional and non-instructional, emplovees that
receive an unsatisfactory evaluation once each year until the employee achieves a positive

evaluation, or is separated from the school dlstnct (Ed. Code. § 44664, as amended by Stats.’
1983, ch. 498).

The claimant is requesting reimbursement to conduct additional assessments and evaluations for
permanent certificated employees that receive an unsatisfactory evaluation as follows:

Conduct additional annual assessments and evaluations of permanent certificated
instructional and non-instructional employees who have received an
unsatisfactory evaluation. The school district must conduct the annual assessment
and evaluation of a permanent certificated employee until the employee achieves
a positive evaluation or is separated from the school district. This mandated
activity is limited to those annual assessments and evaluations that occur in years
in which the employee would not have been required to be evaluated as per
Section 44664 (i.e., permanent certificated employees shall be evaluated every
other year). When conducting these additional evaluations the full cost of the

''¢ Education Code section 60640, subdivision (b).
0 " Education Code section 44664, subdivision (a)(3), as amended by Statutes 2003, chapter 566.
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-evaluation is reimbursable (e.g., evaluation under all cn'térion, preparing written
evaluation, review of comments, and holding a hearing with'the teacher)."® .

The Department of Finance agreesthat the 1983 amendment to Educatlon Code section 44664
imposes a reimbursable state-mandated activity. N

Before the enactment of the test claim legislation, former Education Code section 13489 (as last
amended by Statg. 1973, ch. 220) requlred that an evaluation for permanent certificated

employees occur every other year. Former Education Code sectmn 13489 stated in relevant part
the following:

Evaluation and assessment of the performance of each certificated employee shall
be madeon a contlnulng basis, at least once each school year for probationary
personnel, and at least every other Yyear for personnel with permanent status. The
evaluation shall include recommendatlons if necessary, as to areas of
improvement in the per formance of the employee. In the event an employee is
not per formmg his duties in a satisfactory manner accordmg to the standards
prescribed by the governing board, the employing authority shall notify the
employee in writing of such fact and describe such unsatisfactory performance.
The employing authority shall thereafter confer with the employee making
specific recommendations as to areas of improvement in the employee’s
performance and endeavor to assist him in such performance. (Emphasis added.)

In 1976, former Education Code section 13489 was renumbered to Education Code section
44664."" The test claim legislation (Stats. 1983, ch. 498) amended Education Code section
44664, by adding the following sentence: “When any permanent certificated employee has
received an unsatisfactory evaluation, the employing authority shall annually evaluate the

employee until the employee achieves a positive evaluation or is separated from'the district.”
(Emphasis added.)™

The Comimission finds that Education Code section 44664, as amended by Statutes’ 1983
chapter 498, imposes a new required act and, thus, a new program or higher level of service by
requiring school districts to perform additional evaluations for permanent certificated employees

that perform the requirements of educational programs mandated by state or federal law and
receive an unsatisfactory evaluation.

This higher level of service is limited fo those annual assessments and evaluations that oceur in
years in which the permanent certificated employee would not have otherwise been evaluated

- pursuant to Education Code section 44664 (i.e., every other year) and-lasts until the employee
achieves a positive evaluation or is separated from the school district. This additional evaluation

"% Exhibit A (Test Claim) to Item 9 of the May 27, 2004 Commission Hearing.
9 Statutes 1976, chapter 1010. ' '

1 Statutes 2003, chapter 566, amended Education Code section 44664 by changing the word
“when” to *if” The language now states the following: “Whes If any permanent certificated
employee has received an unsatisfactory evaluation, the employing authority shall annually
evaluate the employee unti! the amployee achieves a positive evaluation or is separated from the
district.” :
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and assessment of the permanent certificated employee requires the school district to perform the
following activities:

evaluate and assess the certificated employee performance as it reasonably relates to the
following criteria: (1) the progress of pupils toward the standards established by the
school district of expected pupil achievement at each grade level in each area of study,
and, if applicable, the state adopted content standards as measured by state adopted
criterion referenced assessments; (2) the instructional techniques and strategies used by
the employee; (3) the employee’s adherence to curricular objectives; (4) the
establishment and maintenance of a suitable learning environment, within the scope of
the employee’s responsibilities; and, if applicable, (5) the fulfillment of other job
responsibilities established by the school district for certificated non-instructional
personnel (Ed. Code, § 44662, subds. (b) and {(c));

the evaluation and assessment shall be reduced to writing. (Ed. Code, § 44663,

subd. (a).) The evaluation shall include recommendations, if necessary, as to areas of
improvement in the performance of the employee. If the employee is not performing his
or her duties in a satisfactory manner according to the standards prescribed by the
goverming board, the school district shall notify the employee in writing of that fact and
describe the unsatisfactory performance (Ed. Code, § 44664, subd. (b)),

transmit a copy of the written evaluation to the certificated employee (Ed. Code,
§ 44663, subd. (a));

attach any written reacfion or response to the evaluation by the certificated employee to
the employee’s personne! file (Ed. Code, § 44663, subd. (a)); and

conduct a meeting with the certificated employee to discuss the evaluation (Ed. Code,
§ 44553, subd. (a)),

Issue 3; Does Education Code Section 44662 (As Amended by Stats. 1999, ch. 4) and

Education Code Section 44664 (As Amended by Stats. 1983, ch. 498) Impose
Costs Miandated by the State Withia the Meaning of Government Code
Section 175147

As indicated above, the Commission finds that the following activities constitute a new program
or higher level of service:

evaluate and assess the performance of certificated instructional employees that perform
the requirements of educational programs mandated by state or federal law as it
reasonably relates to the instructional techniques and strategies used by the employee and
the employee’s adherence to curricular objectives (Ed. Code, § 44662, subd. (b), as
amended by Stats, 1983, ch. 498);

evaluate and assess the performance of certificated instructional employees that teach
reading, writing, mathematics, history/social science, and science in grades 2 to 11 as it
reasonably relates to the progress of pupils towards the state adopted academic content
standards as measured by state adopted assessment tests (Ed. Code, § 44662, subd. (b), as
amended by Stats. 1999, ch. 4); and

assess and evaluate permanent certificated, instructional and non-instructional, employees
that perform the requirements of educational programs mandated by state or federal law

Test Claim 98-TC-25, Siatement of Decision
135




employee would not have otherwise been evaluated until the employee receives achieves
a positive evaluation, or is separated from the school distri ict (Ed. Cede, § 44664, as
amended by Stats, 1983, ch. 498).

The Commission must continue its inquiry to determine if these activities result in increased
costs mandated by the state pursuant to Governmerit Code section 17514.

and receive an unsatisfactory evaluation in the years in which the permanent certificated .

Government Code section 17514 defines “costs mandated by the state” as any increased cost a
local agency or school district is required to incur as aresult of a statute that mandates a new
program or higher level of service. The claimaiit states that it has incurred si gmﬁcantly more
than $200 to comply with the test claim statutes plead in this claim.'*" #

The Commission finds that there is nothing in the record to dispute the costs alleged by the
claimant. The parties have not identified any sources of state or federal funds appropriated to
school districts that can be applied to the activities identified above. Moreover, none of the
exceptions to finding a reimbursable state-mandated program under Government Code section
17556 apply to this claim.

Therefore, the Commission finds that Education Code section 44662 (as amended by.
Stats. 1999, ch. 4) and Education Code section 44664 (as amended by Stats. 1983, ch, 498),
result in costs mandated by the state under Government Code section 17514,

CONCLUSION

The Commussion concludes that Education Code section 44662, as amended by Statutes 1999,

chapter 4, and Education Code section 44664, as amended by Statutes 1983, chapter 498, .
mandate a new program or higher level of service for schoo! districts within the meaning of

article XIII B, section 6 of the California Constitution, and impose costs mandated by the state’

pursuant to Government Code section 17514 for the following activities only:

¢ Evaluate and dssess the performance of certificated instructional employees that perform
the réquirements of educational programs mandated by state or federal law as it
reasonably relates to the instructional techniques and strategies used by the employee and
the employee’s adherence to curricular objectives (Ed. Code, § 44662, subd. (b), as
amended by Stats. 1983, ch. 498). .

Reimbursement for this activity is limited to the review of the employee’s instructiconal
techniques and strategies and adherence to curricular objectives, and to include in the
written evaluation of the certificated instructional employees the assessment of these
factors during the following evaluation periods:

o once each year for probationary certificated employees;

o every other year for permanent certificated employees; and

2 Bxhibit A to Item 9 of the May 27, 2004 Commission Hearing (Test Claim and Declaration of
Larry S. Phelps, Superintendent of Denair Unified School District).

122 A fter this test claim was filed, Government Code section 17564 was amended to réquire that
all test claims and reimbursement claims submitted exceed $1000 in costs. (Stats. 2002,

ch. 1124.)
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o beginning January 1, 2004, every five years for certificated employees with
_ permanent status who have been employed at least ten years with the school
district, are highly qualified (as defined in 20 U.S.C.. § 7801), and whose
previous evaluation rated the employee as meeting or exceeding standards, if the
. evaluator and certificated employee being evaluated agree.

Evaluate and assess the performance of certificated instructional employees that teach
reading, writing, mathematics, history/social science, and science in grades 2 to 11 as it
reasonably relates to the progress of pupils-towards the state adopted academic content

" standards as measured by state adopted assessment tests (Ed. Code, § 44662, subd. (b}, as

amended by Stats. 1999, ch. 4).

Reimbursement for this activity is limited to the review of the results of the STAR test as
it reasonably relates to the performance of those certificated employees that teach
reading, writing, mathematics, history/social science, and science in grades 2 to 11, and
to include in the written evaluation of those certificated employees the assessment of the
employee’s performance based on the STAR results for the pupils they teach during the

_evaluation periods specified in Education Code section 44664, and described below:

o once each year for probationary certificated employees;
o every other year for permanent certificated employees; and

o beginning January 1, 2004, every five years for certificated employees with
permanent status who have been employed at least ten years with the schoo]
district, are highly qualified (as defined in 20 U.S.C. § 7801), and whose previous
evaluation rated the employee as meeting or exceeding standards, if the evaluator
and certificated employee being evaluated agree.

Assess and evaluate permanent certificated, instructional and non-instructional,
employees that perfonn the requirements of educational programs mandated by state or
federal law and receive an unsatisfactory evaluation in the years in which the permanent
certificated employee would not have otherwise been evaluated pursuant to Education
Code section 44664 (i.e., every other year). ‘The additional evaluations shall last unti] the
employee achieves a positive evaluation, or is separated from the school district. (Ed.
Code, § 44664, as amended by Stats, 1983, ch. 498). This additional evaluation and
assessment of the permanent certificated employee requires the school district to perfonm
the following activities: ' '

o evaluate and assess the certificated employee performance as it reasonably relates
to the following criteria: (1) the progress of pupils toward the standards
established by the school district of expected pupil achievement at each grade
level in each area of study, and, if applicable, the state adopted content standards
as measured by state adopted criterion referenced assessments; (2) the
instructional techniques and strategies used by the employee; (3) the employee’s
adherence to curricular objectives; (4) the establishment and maintenance of a
suitable learning environment, within the scope of the employee’s responsibilities;
and, if applicable, (5) the fulfillment of other job responsibilities established by
the school district for certificated non-instructional personnel (Ed, Code, § 44662,
subds. (b) and (¢));
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" o the evaluation and assessment shall be reduced to writing. (Ed. Code, § 44663,
subd. (a).) The evaluation shall include recommendations, if necessary, as to .
areas of improvement in the pelformance of the employee. If the employee is not
performing his or her duties in a satisfactory manner according to the standards
prescribed by the governing board, the school district shall notify the employee in
writing of that fact and describe the unsatisfactory performance (Ed. Code,

§ 44664, subd. (b)); '

o transmit a copy of the written evaluation to the certiﬁcated employee (Ed Code,
§ 44663, subd. (a)); -

o attach any written reaction or response to the evaluation by the certificated
employee to the employee’s personnel file (Ed. Code, § 44663, subd. (a)); and

o . conduct a meeting with the certificated employee to discuss the evaluation (
Ed. Code, § 44553, subd. (a)).

The Commission further finds that the activities listed above do not constitute reimbursable
state-mandated programs w1th respect to certificated perscnnel employed in local, discretionary ;
~ educational programs.

Finally, the Commission finds that all other statutes in the test claim not mentioned above are not
reimbursable state-mandated programs within the meaning of article XIII B, section 6 and
Government Code section 17514, :
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DECLARATION OF SERVICE BY MAIIL,

I, the undersigned, declare as follows:

I am a resident of the County of Sacramento and I am over the age of 18 years, and not a

party to the within action. My place of employment is 980 Ninth Street, Suite 300,
Sacramento, California 95814.

June'l, 2004, 1 served the:

Adopted Statement of Decision

The Stull Act, 98-TC-25

Education Code Sections 44660 — 44665 (formerly Ed. Code §§ 13485-13490)
Statutes 1975, Chapter 1216; Statutes 1983, Chapter 498, Statutes 1986, Chapter 393;
Statutes, 1995, Chapter 352; Statutes 1999, Chapter 4

Denair Unified School District, Claimant

by placing a true copy thereof in an envelope addressed to:

Mr, David Scribner
Executive Director |
School Mandates Group
3113 Catalina Island Road
West Sacramento, CA 95691

State Agencies and Interested Parties (See attached mailing list);

and by sealing and depositing said envelope in the United States mail at Sacramento,
California, with postage thereon fully paid.

I declare under penalty of perjury under the laws of the State of California that the foregoing
is true and correct, and.that this declaration was executed on

“June 1, 2004, at Sacramento, Cahforma W% /@éla

VICTORIA SORIANO
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Mr. Steve Shields

Shields Consulting Group, Inc.
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Sacramento, CA 85818
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Fax  (916) 454-7312
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915 L Street, 8th Floor . :

Sacramento, CA 95814 Fax  (916) 327-0225
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Mr. Bob Campbell
Department of Finance (A-15)
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Mr. Gerald Shelton
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Ms. Beth Hunter
Centration, inc.

8316 Red Oak Street, Suite 101
Rancho Cucamonga, CA 81730 Fax  (B66) 481-5383

Tel: {BEEB) 481-2642

Mr. Edward E. Parraz
Denair Unified School District

3460 Lester Road
Denair, CA 95316-9502 Fax  (209) §32-9194

Tel:
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(200) 632-7514
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Mr. Keith B. Petersen
SixTen & Associates

5252 Balboa Avenue, Suite 807

San Disgo, CA 92117

Ms. Jeannie Oropeza

Department of Finance (A-15)

Education Systems Unlt
915 L Street, 7th Floor
Sacramento, CA 95814

Mr. Steve Smith

Steve Smith Enterprises, Inc.
45833 Whitney Avenue, Sulte A -

Sacramento, CA 95821

Mr. Jim Spano

State Controller's Office (B-08)

Division of Audits

300 Capitol Mall, Suite 518

Sacramento, CA 95814

Mr. Arthur Palkowitz

San Diego Unified School District

4100 Normal Street, Room 3159
San Diego, CA 92103-8363

o Mr. Larry Phelps

Denair Unified School District

3460 Lester Road
Denair, CA 95316

Mr. Gene Seis

Lassen County Office of Education
472-013 Johnsonville Road North

Susanville, CA 96130

Mr. David E. Scribner
Schools Mandate Group
3113 Catalina Island Road

West Sacramento, CA 85891

Mr. Jim Jaggers
Centration, Inc.

12150 Tributary Point Drive, Suite 140

Gold River, CA 83670
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EXHIBIT B

Claimants’ Proposed Parameters and Guidelines

Education Code Sections 44660-44665 (Formerly Ed. Code, §§ 13485-13490)

Statutes of 1975, Chapter 1216; Statutes of 1983, Chapter 498; Statutes of 1986, Chapter 393,

Statutes of 1995, Chapter 392; Statutes of 1999, Chapter 4

The Stull Act (98-TC-25)

Summary of the Mandate

On May 27, 2004, the Commission on State Mandates (“Commission™) adopted the
Statement of Decision for The Stuil Act (98-TC-25) test claim. The Commission found that
Education Code sections 44660-44665 (formerly Ed. Code, §§ 13485-13490) constitute a new
program or higher level of service and impose a state-mandated program upon school districts
within the meaning of article XIII B, section 6 of the California Constitution and Government
Cede section 17514. Accordingly, the Commission approved this test claim for the following
reimbursable activities:

Evaluate and assess the performance of certificated instructional employees that
perform the requirements of educational programs mandated by state or federal
law as it reasonably relates to the instructional techniques and strategies used by
the employee and the employee’s adherence to curricular objectives, (Ed. Code, §
44662, subd. (b), as amended by Stats. 1983, ch. 498.)

Reimbursement for this activity is limited to the review of the employee’s
instructional techniques and strategies and adherence to curricular objectives, and
to include in the written evaluation of the certificated instructional employees the
assessment of these factors during the following evaluation periods:

) Once each year for probationary certificated employees;
0 Every other year for permanent certificated employees; and
0 Beginning January 1, 2004, every five years for certificated employees

with permanent status who have been employed at least ten years with the
school district, are highly qualified (as defined in 20 U.S.C. § 7801), and
whose previous evaluation rated the employee as meeting or exceeding
standards, if the evaluator .and certificated employee being evaluated
agree.

Evaluate and assess the performance of certificated instructional employees that
teach reading, writing, mathematics, history/social science, and science in grades
2 to 11 as it reasonably relates to the progress of pupils towards the state adopted

Claimant’s Proposed Parameters and Guidelines: The Stul! Act 1
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academic content standards as measured by state adopted assessment tests, (Ed.
Code, § 44662, subd. (b), as amended by Stats. 1999, ch. 4.) .

Reimbursement for this activity is limited to the review of the results of the STAR
test as it reasonably relates to the performance of those certificated employees that
teach reading, writing, mathematics, history/social science, and science in grades
2 to 11, and to include in the written evaluation of those certificated employees
the assessment of the employee’s performance based on the STAR results for the
pupils they teach during the evaluation periods specified in Education Code
section 44664, and described below:

0 Once each year for probationary certificated employees;
o Every other year for permanent certificated employees; and
0 Beginning January 1, 2004, every five years for certificated employees

with permanent status who have been employed at least ten years with the
school district, are highly qualified (as defined in 20 U.5.C. § 7801), and
whose previous evaluation rated the employee as meeting or exceeding
standards, if the evaluator and certificated employee being evaluated
agree.

. Assess and evaluate permanent certificated, instructional, and non-instructional
employees that perform the requirements of educational programs mandated by
state or federal law and receive an unsatisfactory evaluation in the years in which
the permanent certificated employee would not have otherwise been evaluated
pursuant to Education Code section 44664 (i.e., every other year). The additional
evaluations shall last until the employee achieves a positive evaluation, or is
separated from the school district. (Ed. Code, § 44664, as amended by Stats.
1983, ch. 498.) This additional evaluation and assessment of the permanent
certificated employee requires the school district to perform the following
activities:

o Evaluate and assess the certificated employee performance as it
reasonably relates to the following criteria: (1) the progress of pupils
toward the standards established by the school district of expected pupil
achievement at each grade level in each area of study, and, if applicable,
the state adopted content standards as measured by state adopted criterion
referenced assessments; (2) the instructional techniques and strategies
used by the employee; (3) the employee’s adherence to curricular
objectives; (4) the establishment and maintenance of a suitable learning
environment, within the scope of the employee’s responsibilities; and, if
applicable, (3) the fulfillment of other job responsibilities established by
the school district for certificated non-instructional personnel (Ed. Code, §
44662, subds. (b) and (c));

o The evaluation and assessment shall be reduced to writing. (Ed. Code, _§
44663, subd. (a)) The evaluation shall include recommendations, if
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necessary, as to areas of improvement in the performance of the employee.
If the employee is not performing his or her duties in a satisfactory manner
according to the standards prescribed by the governing board, the school
district shall notify the employee in writing of that fact and describe the
unsatisfactory performance (Ed. Code, § 44664, subd. (b));

o Transmit a copy of the written evaluation to the certificated employee (Ed.
Code, § 44663, subd. (a));
0 Attach any written reaction or response to the evaluation by the

certificated employee to the employee’s perscnnel file (Ed. Code, §
44663, subd. (a)); and

0 Conduct a meeting with the certificated employee to discuss the evaluation
(Ed. Code, § 44553, subd. (a).)

1L Eligible Claimants

Any “school district” as defined in Government Code section 17519, except for
community colleges, which incurs increased costs as a result of this mandate is eligible to claim
reimbursement. Charter schools are not eligible claimants.

ITL. Period of Reimbursement

Government Code section 17557 states that a test claim must be submitted on or before
June 30 following a given fiscal year to establish eligibility for that fiscal year. The test claim
for this mandate was filed on June 29, 1999. Therefore, the costs incurred for compliance with
Statutes of 1975, Chapter 1216; Statutes of 1983, Chapter 498; Statutes of 1986, Chapter 393;
Statutes of 1995, Chapter 392; Statutes of 1999, Chapter 4 are eligible for reimbursement on or
after July 1, 1998.

Actual costs for one fiscal year should be included in each claim. Estimated costs for the
subsequent year may be included on the same claim, if applicable. Pursuant to Government
Code section 17561, subdivision (d)(1)(A), all claims for reimbursement of initial fiscal year
costs shall be submitted to the State Controller within 120 days of the issuance date for the
claiming instructions.

If the total costs for a given fiscal year do not exceed §1,000, no reimbursement shall be
allowed, except as otherwise allowed by Government Code section 17564.

Iv. Reimbursable Activities

To be eligible for mandated cost reimbursement for any fiscal year, only actual costs may
be claimed. Actual costs are those costs actually incurred to implement the mandated activities.
Actual costs must be traceable and supported y source documents that show the validity of such
costs, when they were incurred, and their relationship to the reimbursable activities. A source
document is a document created at or near the same time the actual cost was incurred for the
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event or activity in question. Source documents may include, but are not limited to, employee
time records or time logs, sign-in sheets, invoices, and receipts.

Evidence corroborating the source documents may include, but is not limited to,
worksheets, cost allocation reports (system generated), purchase orders, contracts, agendas, and
declarations. Declarations must include a certification or declaration stating, “I certify (or
declare) under penalty of perjury under the laws of the State of California that the foregoing is
true and correct,” and must further comply with the requirements of Code of Civil Procedure
section 2015.5. Evidence corroborating the source documents may include data relevant to the
reimbursable activities otherwise in compliance with local, state, and federal government
requirements. However, corroborating documents cannot be substituted for source documents.

The claimant is only allowed to claim and be reimbursed for increased costs for the
reimbursable activities identified below. Increased cost is limited to the cost of an activity that
the claimant is required to incur as a result of the mandate.

For each eligible claimant, the following activities are reimbursable:

. Evaluate and assess the performance of certificated instructional employees that

- perform the requirements of educational programs mandated by state or federal

law as it reasonably relates to the instructional techniques and strategies used by

the employee and the employee’s adherence to curricular objectives. (Ed. Code, §
44662, subd. (b), as amended by Stats. 1983, ch. 498.)

Reimbursement for this activity is limited to the review of the employee’s
instructional techniques and strategies and adherence to curricular objectives, and
to include in the written evaluation of the certificated instructional employees the
assessment of these factors during the following evaluation periods:

0 Once each year for probationary certificated employees;
0 Every other year for permanent certificated employees; and
0 Beginning January 1, 2004, every five years for certificated employees

with permanent status who have been employed at least ten years with the
school district, are highly qualified (as defined in 20 U.S.C. § 7801), and
whose previous evaluation rated the employee as meeting or exceeding
standards, if the evaluator and certificated employee being evaluated
agree.

. Evaluate and assess the performance of certificated instructional employees that
teach reading, writing, mathematics, history/social science, and science in grades
2 to 11 as it reasonably relates to the progress of pupils towards the state adopted
academic content standards as measured by state adopted assessment tests. (Ed.
Code, § 44662, subd. (b), as amended by Stats. 1999, ch. 4.)
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Reimbursement for this activity is limited to the review of the results of the STAR
test as it reasonably relates to the performance of those certificated employees that
teach reading, writing, mathematics, history/social science, and science in grades
2 to 11, and to.include in the written evaluation of those certificated employees
the assessment of the employee’s performance based on the STAR results for the
pupils they teach during the evaluation periods specified in Education Code
section 44664, and described below: '

0 Once each year for probationary certificated employees;
0 Every other year for permanent certificated employees; and
0 Beginning January 1, 2004, every five years for certificated employees

with permanent status who have been employed at least ten years with the
school district, are highly qualified (as defined in 20 U.S.C. § 7801), and
whose previous evaluation rated the employee as meeting or exceeding
standards, if the evaluator and certificated employee being evaluated
agree.

Assess and evaluate permanent certificated, instructional, and non-instructional
employees that perform the requirements of educational programs mandated by
state or federal law and receive an unsatisfactory evaluation in the years in which
the permanent certificated employee would not have otherwise been evaluated
pursuant to Education Code section 44664 (i.e., every other year). The additional
evaluations shall last until the employee achieves a positive evaluation, or is.
separated from the school district. (Ed. Code, § 44664, as amended by Stats.
1983, ch. 498.) This additional evaluation and assessment of the permanent
certificated employee requires the school district to perform the following
activities:

© Evaluate and assess the certificated employee performance as it
reasonably relates to the following criteria: (1) the progress of pupils
toward the standards established by the school district of expected pupil
achievement at each grade level in each area of study, and, if applicable,
the state adopted content standards as measured by state adopted criterion
referenced assessments; (2) the instructional techniques and strategies
used by the employee; (3) the employee’s adherence to curricular
objectives; (4) the establishment and maintenance of a suitable learning
environment, within the scope of the employee’s responsibilities; and, if
- applicable, (5) the fulfiliment of other job responsibilities established by
the school district for certificated non-instructional personnel (Ed. Code, §
44662, subds. (b) and (c));

o} The evaluation and assessment shall be reduced to writing. (Ed. Code, §
44663, subd. (a).) The evaluation shall include recommendations, if

' necessary, as to areas of improvement in the performance of the employee.

If the employee is not performing his or her duties in a satisfactory manner
according to the standards prescribed by the governing board, the school
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district shall notify the employee in writing of that fact and describe the
unsatisfactory performance (Ed. Code, § 44664, subd. (b));

o Transmit a copy of the written evaluation to the certificated employee (Ed.
Code, § 44663, subd. (a));
ol Attach any written reaction or response to the evaluation by the

certificated employee to the employee’s personnel file (Ed. Code, §
44663, subd. (a)); and

o Conduct a meeting with the certificated employee to discuss the evaluation
(Ed. Code, § 44553, subd. (a).)

V. Claim Preparation and Submission

Each of the following cost elements must be identified for each reimbursable activity
identified in Section IV, Reimbursable Activities, of this document. Each claimed reimbursable
cost must be supported by source documentation as described in Section IV. Additionally, each
reimbursable claim must be filed in a timely manner.

A, Direct Cost Reporting

Direct cost are those costs incurred specifically for the reimbursable activities. The
following direct costs are eligible for reimbursement. :

1. Salaries and Benefits
Report each employee implementing the reimbursable activities by name, job
classification, and preductive hourly rate (total wages and related benefits divided
by productive hours). Describe the specific reimbursable activities performed and
the hours devoted to each reimbursable activity performed.

2. Materials and Supplies
Report the cost of materials and supplies that have been consumed or expended
for the purpose of the reimbursable activities. Purchases shall be claimed at the
actual price after deducting discounts, rebates, and allowances received by the
claimant. Supplies that are withdrawn from inventory shall be charged on an
appropriate and recognized method of costing, consistently applied.

3. Contracted Services
Report the name of the contractor and services performed to implement the
reimbursable activities. Attach a copy of the contract to the claim. If the
" contractor bills for time and materials, report the number of hours spent on the
activities and all costs charged. If the contract is a fixed price, report the dates
- when services were performed and itemize all costs for those services.

4. Fixed Assets and Equipment _ _ .
Report the purchase price paid for fixed assets and equipment (including
computers) necessary to implement the reimbursable activities. The purchase

Claimant’s Proposed Parameters and Guidelines: The Stult Act 6
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price includes taxes, delivery costs, and installation costs. If the fixed asset or
equipment is also used for purposes other than the reimbursable activities, only
the pro-rata portion of the purchase price used to implement the reimbursable
activities can be claimed.

5. Travel
Report the name of the employee traveling for the purpose ef the reimbursable
activities. Include the date of travel, destination point, the specific reimbursable
activity requiring travel, and related travel expenses reimbursed to the employee
in compliance with the rules of the local jurisdiction. Report employee travel
time according to the rules of cost element A.1, Salaries and Benefits, for each
applicable reimbursable activity.

6. Training

Report the cost of training an employee to perform the reimbursable activities, as
specified in Section [V of this document. Report the name and job classification
of each employee preparing for, attending, and/or conducting training necessary
to implement the reimbursable activities. Provide the title, subject, and purpose
(related to the mandate of the training session), dates attended, and location. If
the training encompasses subjects broader than the reimbursable activities, only
the pro-rata portion can be claimed. Report employee training time for each
applicable reimbursable activity according to the rules of cost element A.l,
Salaries and Benefits, and A.2, Materials and Supplies. Report the cost of
consultants who conduct the training according to the rules of cost element A.3,
Contracted Services.

B. Indirect Cost Rates

Indirect costs are costs that have been incurred for common or joint purposes. These
costs benefit more than one cost objective and cannot be readily identified with a particular final
cost objective without effort .disproportionate to the results achieved. After direct costs have
been determined and assigned to other activities, as appropriate, indirect costs are those
remaining to be allocated to benefited cost objectives. A cost may not be allocated as an indirect
cost if any other cost incurred for the same purpose, in like circumstances, has been claimed as a

‘direct cost.

Indirect costs include: (a) the indirect costs originating in each department or agency of
the governmental unit carrying out state mandated programs, and (b) the costs of central
governmental services distributed through the central service cost allocation plan and not
otherwise treated as direct costs.

School districts must use the J-380 (or subsequent replacement) nonrestrictive indirect
cost rate provisionally approved by the California Department of Education.
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County offices of education must use the J-380 (or subsequent replacement)

nonrestrictive indirect cost rate provisionally approved by the California Department of
Education.

V1. Record Retention

Pursuant to Government Code section 17558.5, subdivision (a), a reimbursement claim
for actual costs filed by a local agency or school district pursuant to this chapter! is subject to the
initiation of an audit by the State Controller no later than three years after the date that the actual
reimbursement claim is filed or last amended, whichever is later. However, if no funds are
appropriated or no payment is made to a claimant for the program for the fiscal year for which
the claim is filed, the time for the Controller to initiate an audit shall commence to run from the
date of initial payment of the claim. All documentation used to support the reimbursable
activities, as described in Section IV, must be retained during the period subject to audit. If an
audit has been initiated by the Controller during the period subject to audit, the retention period
is extended until the ultimate resolution of any audit findings.

VILI. Offsetting Savings and Reimbursements

Any offsetting savings the claimant experiences in the same program as a result of the
same statutes or executive crders found to contain the mandates shall be deducted from the costs
claimed. In addition, reimbursement for this mandate from any source, including, but not limited
to, service fees collected, federal funds, and other state funds shall be identified and deducted
from this claim.

VIIL. State Controller’s Claiming Instructions

Pursuant to Government Code section 17558, subdivision (b), the Controller shall issue
claiming instructions for each mandate that requires state reimbursement no later than 60 days
after receiving the adopted parameters and guidelines from the Commission, to assist local

' agencies and school districts in claiming costs to be reimbursed. The claiming instructions shall
be derived from the statute, regulations, or executive order creating the mandate and the
* parameters and guidelines adopted by the Commission.

Pursuant to Government Code section 17561, subdivision (d)(1), issuance of the claiming
instructions shall constitute notice of the right of local agencies and schools districts to file
reimbursement claims, based upon parameters and guidelines adopted by the Commission.

IX. Remedies Before the Commission

Upon request of a local agency or school district, the Commission shall review the
claiming instructions issued by the State Centroller or any other authorized state agency for
reimbursement of mandated costs pursuant to Government Code section 17571. If the
Commission determines that the claiming instructions do not conform to the parameters and
guidelines, the Commission shall direct the Controller to modify the claiming instructions and

\ This refers to Title 2, division 4, part 7, chapter 4 of the Government Code,
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the Controller shall modify the claiming instructions to conform to the parameters and guidelines
O as directed by the Commission.

In addition, requests may be made to amend parameters and guidelines pursuant to
Government Code section 17557m subdivision (a), and California Code of Regulations, title 2,
section 1183.2.

X. Legal and Factual Basis for the Parameters and Guidelines
The Statement of Decision is legally binding on all parties and provides the legal and
factual basis for the parameters and guidelines. The support for the legal and factual findings is

found in the administrative record for the test claim. The administrative record, including the
Statement of Decision, is on file with the Commission.

Claimant’s Proposed Parameters and Guidelines: The Stufl Act 9
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R - | Lommission o
STEVE WESTLY  LSTATE ManDa TES

Galifornia State ontroller
Division of Accounting and Reporting

July 30, 2004

Ms. Nancy Patton

Assistant Executive Director
Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

RE: PROPOSED PARAMETERS AND GUIDELINES
THE STULL ACT, 98-TC-25
STATUTES 1975, CHAPTER 1216; STATUTES 1983, CHAPTER 498;
STATUTES 1986, CHAPTER 393; STATUTES 1995 CHAPTER 392;
STATUTES 1999, CHAPTER4

Dear Ms. Paﬁon:_

We have reviewed the proposed Parameters and Guidelines (P’s & G’s) submitied by
Denair Unified School District for the:above referenced subject matter. Our
recommendations for changes to.the proposed P's & G's are attached; additions are
underlined; deletions have a strike-through.

We recommend that -thvese changes be taken into consideration for ﬁlrther clarification of
the reimbursable components. If you have any questions, please contact Ginny
Brummels, Manager of the L.ocal Reimbursements Section, at (916) 324-0256.

Sincerely, -

(ki —

JOHN A. KORACH, Chief
Division of Accounting and Reporting

Enclosure .
JAK:glb

cc. Interested parties

MAILING ADDRESS P.O.'Box 942850, Sacramerito, CA 94250 |
STREET ADDRESS 3301 C Street, Suite 500, Sacramento, CA 95816
PHONE (916) 445-81'5'3FAX {916) 323-4807




Attachment
Parameters & Guidelines
July 30, 2004

COMMENTS ON PARAMETERS AND GUIDELINES
THE STULL ACT 98-TC-25
STATUTES OF 1975, CHAPTER 1216 .

L Summary of the Mandate

On May 27, 2004, the Commission on State Mandates (“Commission™)
adopted the Statement of Decision for The Stul! Act (98-TC-25) test claim. The -
Commission found that Education Code sections 44660-44665 (formerly Ed.
Code, §§ 13485-13490) constitute a new program or higher leve!l of service and
impose a state-mandated program upon school districts within'the meaning of
article XJII B, section 6 of the Cahforma Const1tut1on and Government Code
sectlon 17514 : -




Attachment

Parameters & Guidelines

Ms. Nancy Patton

July 30, 2004

155




Ms. Nancy Pattori 3 "Attachmient
Parameters & Guidelines
July 30, 2004

The above information is repeated at the Relmbursable Activities section IV.
Therefore, it is not needcd here. - ~

IOI. Periodof 'Reimbursement

- Government-Code section'17557-states that a test claim riiust be submitted
on or before June 30 following a given fiscal year to-establish eligibility for that
fiscal year. The test claim for this mandate was filed on June 29, 1999.. Therefore,
the costs.incurred for compliance with Statutes of 1975, chapter 1216; Statutes of
1083, chapter-498; Statutes of 1986, chapter 393; and Statutes of 1995, chapter
392—8&&%&%%@5—1—999—@15&1%6&’—4 are eligible for reimbursement on or after July 1,

1998. Costs incurred for compliance with Statutes of 1999, chanter 4 are eligible
for relmbursement on or after: J anuary 1 2000
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July 30, 2004

The revision is to clarify that Statutes 1999, chapter 4 became operative and
effective on-January 1, 2000, per the Statement of Decision.

IV. Reimbursable Activities _

1. -& “Evaluate and assess the performance of certificated mstructlonal
- employees that perform the requirements of educational
programs mandated by state or federal law as it reasonably
relates to the instructional techniques and strategies used by the
employee and the employee’s adherence to curricular objectives.
(Ed. Code, § 44662, subd. (b) as amended by Stats. 1983, ch.
498.)...”

2. o “Evaluate and assess the performance of certificated instructional
employees that teach reading, writing, mathematics,
history/social science, and science in grades 2to 11 as it
reasonably relates to the progress of pupils towards the state
adopted academic content standards as measured by state
adopted assessment tests. (Ed. Code § 44662, subd. (b), as
amended by Stats. 1999, ch. 4.)...”

3. - “Assess and evaluate permanent certificated, instructional, and
non-instructional employees that perform the requirements of
educational programs mandated by state or federal law and
receive an unsatisfactory evaluation in the years in which the
permanent certificated employee would not have otherwise been

" evaluated pursuant to Education Code section 44664 (i.e., every
other year). The additional evaluations shall last until the
employee achieves a positive evaliation, or is separated from the
school district. (Ed. Code, § 44664, as amended by Stats. 1983,
ch. 498.) This additional evaluation and assessment of the
permanent certificated employee requires the school district to
perform the following activities:

o Evaluate and assess the certificated employee performance as
it reasonably relates to the following criteria: (1) the progress
of pupils toward the standards established by the school
district of expected pupil achievement at each grade level in .
each area of study, and, if applicable, the state adopted
content standards as measured by state adopted criterion
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Parameters & Guidelines
July 30, 2004

referenced assessments; (2) the instructional techniques and
strategies used by the employee; (3) the employee’s
adherence to curricular objectives; (4) the establishment and
maintenance of a suitable learning environment, within the
scope of the employee’s responsibilitiés; and, if applicable,
(5) the fulfillment of other job responsibilities established by
the school district for certificated non-instructional personnel
(Ed. Code; § 44662, subds. (b) and (c));

o The evaluation and assessment shall be reduced to writing.
(Ed. Code, § 44663, subd. (a).) The evaluation shall include
recommendations, if necessary,-as to areas of improvement in
the performance of the employee. If the employee is not
performing his or her duties in a satisfactory manner
according to the standards prescribed by the governing board,
the school district shall notify the employee in writing of that
fact and describe the unsatisfactory perforinance (Ed. Code, §
44664, subd. (b)),

0

Transmit a copy of the wriiten evaluation to the certificated
employee (Ed. Code, § 44663, subd. (a));

©  Attach any written reaction or response to the evaluation by
the certificated employee to the employee’s personnel file
(Bd. Code, § 44663, subd. (a)); and

> Conduct a meeting with the certificated employee to discuss
the evaluation (Ed. Code, § 44553, subd. (a).)”

" The Comrmssmn further finds that the activities 11sted above do no constitute
reimbiursablé state-mandated prog:rams with resuect to certlﬁcated personnel
employed in local d1scret10narv ediicational programs

Finally, the Commission finids that all other _stamtes in tpe test claim not
mentioned above are not reimbursable state-rmandatéd programs within the

' meaning of article XIII B. section 6 and Government Code section 17514,

The addition above is to clarify the Commission’s ﬁndings L
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PROOF OF SERVICE BY MAIL

C8M - 98-TC-25
I, the undersigned, declare as follows:

| am a citizen of the United States and a resident of the County of Sacramento. | am
over the age of.18 years and not a party to the within action. My place of employment
and business address is 3301.C Street, Suite 500, Sacramente,. California 958186.

On July 30, 2004, | served the attached recommendation of the State Controller's Office
by placing a true copy thereof enclosed in a sealed envelope addressed to each of the
perscns named below at the addresses shown and by depositing said envelopes in the
United States mail at Sacramento, California, with postage thereon fully prepaid.

Dr. Carol Berg Ms. Ginny Brummels

Education Mandated Cost Network

1121 L Street, Suite 1060
Sacramento, CA 95814 -

Mr. Bob Campbell
Department of Finance (A-15)
915 L Street, Suite 1190
Sacramento, CA 95814

Ms. Beth Hunter

Centration, Inc. :

8316 Red Oak Street, Suite 101
‘Rancho Cucamonga, CA 91730

Ms. Jeannie Orpeza
Department of Finance (A-15)
Education Systems Unit

915 L Street, 7" Floor
Sacramento, CA 95814

Mr. Edward E. Parraz

Denair Unified School District
3460 Lester Road

Denair, CA 95316-8502

State Controller's Office (B-08)
Division of Accting & Reporting
3301 C Street, Suite 500
Sacramento, CA 95816

Mr. Keith Gmeinder
Department of Finance (A-15)
915 L Street, 8" Floor
Sacramento, CA 95814

Mr. Jim Jaggers

Centration, Inc.

12150 Tributary Point Drive, Suite 140
Gold River, CA 95670

Mr. Arthur Palkqwitz

San Diego Unified School District
4100 Normai Street, Room 3159
San Diego, CA, 92103-8363

Mr. Keith Petersen

SixTen & Associates

5252 Balboa Avenue, Suite 807
San Diego, CA 92117
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Mr.-Larry Phelps : Mr. Joe Rombaold

Denair Unified School District - MCS Education Services :
3460 Lester Road 11130 Sun Center Drive, Suite 100.
Denair, CA 95316 . Rancho Cordova, CA 95670
Mr. David E, Scribner - Mr. Gene Séis
Schools Manhdate Group - Lassen County Office of Education
3113 Catalina Island Road " " 472-013 Johnsonville Road Nofth
West Sacramento, CA 95691 ’ Susanville, CA 96130
Mr. Steve Shields - Mr. Gerald Shelton
Shields Consuiting Group, Inc. Cailfornia Department of Education’ (E 08)
1536 36" Strest Fiscal & Administrative Services Division
Sacramento, CA 95816 1430 N Street, Suite 2213
' - ‘ Sacramento CA 95814
Mr. Steve Smith . _ Mr. Jim Spano
Steve Smith Enterprises, Inc. State Controller's Office (B 08)
4633 Whitney Avenue, Suite A Division of Audits
Sacramento, CA 95821 300 Capitol Mall, Suite 518

Sacramento, CA 95814

Mr. Paul Warren ‘
Legislative Analyst's Office (B-29)
925 L Strest, Suite 1000
Sacramento, CA 95814

| declare under penalty of perjury that the foregoing is true and correct.

Executed on July 30, 2004, at Sacrameﬁto, California.

-

Glenn Holderbein - !
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eq‘f"a""‘p- F l N A N E 15 L BTREET & OACRAMENTO CA B 93814-3706 M www.DOF.BA.CGOV

September 27, 2004

Ms. Paula Higashi o ,

Executive Director - _ RECE'VED

Commission cn State Mandates ‘ :

980 Ninth Street, Suite 300 SEP 29 2004

Sacramento, CA 95814 : S COMMISSION ON
PR . o STATE MANDATES

Dear Ms. Higashi:

As requested in your letter of June 28, 2004, the Department of Finance (Fmance) has. rewewed
the-Proposed Parametérs and Guidelines. submitted by the Denair Unified School District :
(claimant) for the Commissicn on State Mandates Test Claim 98-TC-25 titled “The Stull Act.” In
general, the parameters and guideiines appear to be consistent with the Adopted Statement of
Decision, adopted by the Commission on May 27, 2004, However, Finance does have two
issues of concern.

First, the statement of dECISIOH outlined. specn" ¢ reimbursable activities Ilmlted to ..educational
programs mandated by State or.federal law...” The parameters and guidelines do not provide
guidance on which programs meet this descrlptlon This omission has the potential to cause
confusion in the ¢laiming process by Ieaving fo the interpretation of each claimant which
programs are included in the reimbursable activities. Furthermore, this clarification is needed in..
order to ensure that any offsetting funding is applied to the reimbursement claims.

Second, under Subsection 6 of SectiontV-CIaim;Preparation and Submission, of the Proposed
Parameters and Guidelines, the claimant allows for costs associated with training. These costs
are inconsistent with the Adopted Statement.of Decision. Training costs were not claimed as a
reimbursable activity in the original test claim and were not found to be reimbursable by the
Commission. Furthermore, as any training provided by schoal districts to their employees
conducting the evaluations would presumably occur during the course of the regular workday,
Finance does not believe school districts are eligible for reimbursement of any.associated salary
and benefit costs. Therefore, Finance requests.that this subsection be removed from the
parameters and gmdellnee

As required by the Commssmn S regutat:ons we are including a “Proof of Servlce lndlcatmg
that the parties included on the mailing list which accompanied your June 28, 2004, letter have
been provided with copies of this letter via either United States Mall or, in the case of other

. State agencies, Interagency Mail Servnce

if you have any questlons regardlng thns Ietter please contact Barbara Taylor, Staff Fmance
Budget Analyst, at (916) 445-0328 or-Ksith Gmeinder, State mandates claims coordlnator for
the Department of Finance, at (916) 445-8913.-

eannie Cropeza
rogram Budget Manager

incerely,
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PROOF OF SERVICE

Test Claim Name: The Stull Act .
Test Claim Number; CSM 98-TC-25

1, the undermgned declare as follows:
| am employed in the Colnty of Sacramento State of California, | am 18 years of age or older

and not a party to the withiri entitled c¢atise; my business address is 915 L Street 7 Floor .
Sacramento, CA 95814, ‘

On September 27, 2004, |- served the attached recommendation of the Department of Fmance
in said cause, by facsnmlle to the Gommission on State Mandates and by placing a true copy
thereof: (1) to claimants and honstate agencies enciosed in a sealed envelope with postage

" thereon fully prepaid in the United States Mail at Sacramento California; and (2) fo state

agencies in‘the normal pickup Iocatlon at 915 L Street 7" Floor for Interagency Mail Service,
- addressed as follows

A-16 ' ’ ' ' B-8 i
Ms. Paula Higashi, Executive Director - State ‘Controtier's Office
Commission on State Mandates Division of Accounting & Reporting
980 Ninth Street, Suite 300 Attention: Ginny Brummels
Saéramento, CA 95814 ' S 3301°C Street, Room 500

' . h 'Sacramaritb',_ CA"95816
B-29 _ Education Mandated Cost Network
Legislative Analyst's-Office : ' C/O School Servnces of California
Attention: Mr. Paul Warren ' “Attention: - Dr. Carol Bérg, PhD
925 L Street, Suite 1000 1121 L Street, Suite 1060
Saci'a'rheh’to, CA 95814 S Sacramento CA 95814
E-B Tt B-08
Department of Ed ucatlon : : State Controller's Office”
Fiscal and Administrative Services Division Division-of Audits = ,
Attention: Gerry Shélton Attention: Jim Spano s ‘ _ '
1430'N Street; Suite' 2213 300-Capitol Mall, Suite 518
Sacramento, CA 95814 ~ R Sacramento: CA 95814
San Diego Unified School District : Denair Unified School District
Attentioni: Arthur Palkowitz Attention: Larry-Phelps
4100 Normal Stréet, Room 3159 o - 3460 Lester Road
San Diego! CA 92103-2682 - " Denair, QA.95316
Sixten & Associates Steve Smith Enterprises, Inc
Attention;” Kgith B. Petersen ) “Attention: Steven Smith
5252 Balboa Avenue, Suite 807 o ‘4633 Whitnéy Avénie, Smte A
San Diego, CA 92117 Sacramanto CA95821 © !
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Shields Consulting Group, tnc.
Attention: Steve Shields

1536 36" Street

Sacramento, CA 95816

Centration, Inc.

Atiention: Beth Hunter

8316 Red Oak Street, Suite 101
Rancho Cucamonga, CA 91730

Lassen County Office of Education
Attention: Gene Seis

472-013 Johnsonville Road North
Susanville, CA 96130

MCS Education Services
Attention: Joe Rombold -

11130 Sun Center Drive, Suite 100
Rancheo Cardova, CA 85670

Denair Unified School District
Attention: Edward E. Parraz
3460 Lester Road

Denair, CA 85316-9502

Schools Mandate Group
Attention: David E. Scribner
3113 Catalina Island Road
West Sacramento, CA 95691

Centration, Inc.

Attention: Jim Jaggers

12150 Tributary Point Drive, Suite 140
Gold River, CA 95670

| declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct, and that this declaration was executed on September 27, 2004, at

Sacramento, California.

Jennifer Nelson
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RECEIVED
SEP 09 2005

SIONON_
Aalifornia State Qondroller S‘-’,—%"#&“ :\?AN_DBT?_S.

Division of Accounting and Reporting

August 23, 2005

Ms. Paula Higashi

Executive Director
Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

RE: DRAFT STAFF ANALYSIS AND PROPOSED PARAMETERS AND GUIDELINES
THE STULL ACT, 98-TC-25

EDUCATION CODE SECTIONS 44660 — 44665 (FORMERLY ED. CODE §§ 13485 —
13490) STATUTES 1975, CHAPTER 1216; STATUTES 1983, CHAPTER 498;

STATUTES 1986, CHAPTER 393; STATUTES 1995, CHAPTER 392; STATUTES
1999, CHAPTER 4

Dear Ms. Higashi:

We have reviewed the draft staff analysis and proposed parameters and guidelines for

program referenced above. We concur with your staff analysis and proposed revisions to
the parameters and guidelines.

If you have any questions, please contact Ginny Brummels, Manager of the Local
Reimbursements Section, at (916) 324-0256.

Sincerely, |
/JOHN A. KORACH, Chief
Division of Accounting and Reporting

JAK:glb

cc: Interested parties

MAILING ADDRESS P.O. Box 94‘2850, Sacramento, CA 94250
STREET ADDRESS 3301 C Street, Suite 500, Sacramento, CA 95816




PROOF OF SERVICE BY MAIL

t, the undersigned, declare as follows:

I am a citizen of the United States and a resident of the County of Sacramento. | am
over the age of 18 years and not a party to the within action. My place of employment
and business address is 3301 C Street, Suite 500, Sacramento, California 95816.

On September 2, 2005, | served the attached recommendation of the State Controlier's
Office by placing a true copy thereof enclosed in a sealed envelope addressed to each
of the persons named below at the addresses shown and by depositing said envelopes
in the United States mail at Sacramento, Cailifornia, with postage thereon fully prepaid.

Mr. Steve Shields

Shields Consulting Group, Inc.
1536 36th Street
Sacramento, CA 95816

Ms. Susan Geanacou
Department of Finance (A-15)
915 L Street, Suite 1190
Sacramento, CA 25814

Ms. Beth Hunter

Centration, Inc,

8316 Red Oak Street, Suite 101
Rancho Cucamonga, CA 91730

Mr. Keith B. Peterson

SixTen & Associates

5252 Balboa Avenue, Suite 807
San Diego, CA 92117

Mr. Steve Smith

Steve Smith Enterprises, Inc.
4833 Whitney Avenue, Suite A
Sacramento, CA 95821

Ms. Jesse McGuinn
Department of Finance (A-15)
915 L Street, 8" Floor
Sacramento, CA 85814

Mr. Gerald Shelton

California Department of Education (E-08)
Fiscal & Administrative Services Division
1430 N Street, Suite 2213

Sacramento, CA 95814

Mr, Edward E. Parraz

Grant Joint Union High School District
1333 Grand Avenue

Sacramento, CA 95838

Ms. Jeannie Oropeza
Departiment of Finance (A-15)
Education Systems Unit

915 L Street, 7™ Floor
Sacramento, CA 95814

Mr. Jim Spanc

State Controller's Office (B-08)
Division of Audits

300 Capitol Mal!, Suite 518
Sacramento, CA 95814




Mr. Arthur Palkowitz

San Diego Unified School District
4100 Normal Street, Room 3159
San Diego, CA 92103-8363

Mr. Gene Sies

Lassen County Office of Education
472-013 Johnsonville Road North
Susanville, CA 96130

Mr. Jim Jaggers

Axiom, Inc.

2440 Gold River Road, Suite 200
Gold River, CA 95670

Dr. Carol Berg

Education Mandated Cost Network
1121 L Street, Suite 1060
Sacramento, CA 95814

Ms. Ginny Brummels
State Controller's Office (B-08)

Division of Accounting and Reporting

3301 C Street, Suite 500
Sacramento, CA 95816

Mr. Larry Phelps

Denair Unified School District
3460 Lester Road

Denair, CA 95316

Mr. David E. Scribner

Scribner Consulting Group, Inc.
3840 Rosin Court, Suite 180
Sacramento, CA 25834

Mr. Joe Rombold .
School Innovations and Advocacy
11130 Sun Center Drive, Suite 100
Rancho Cordova, CA 95670

Mr. Paul Warren :
Legistative Analyst's Office (B-29)
925 L Street, Suite 1000
Sacramento, CA 95814

I declare under penalty of perjury that the foregoing is true and correct.

Executed on September 2, 2005, at Saéramento, California.

e

/

P?ﬁ/p Pangilinan




