STATE OF CALIFORNIA ARNOLD  SCHWARZENEGGER,  Governor

COMMISSION ON STATE MANDATES
980 NINTH STREET, SUITE 300
SACRAMENTO, CA 95814
INE: (916) 323-3562
, .+X:(916) 445-0278
E-mail: csminfo@csm.ca.gov

June 1, 2004

Mr. David Scribner
Executive Director

School Mandates Group

3 113 Catdina Idand Road
West Sacramento, CA 95691

And Affected State Agencies and Interested Parties (see attached mailing list)

RE:  Adopted Statement of Decision
The Stull Act, 98-TC-25
Education Code Sections 44660 - 44665 (formerly Ed. Code § § 13485- 13490)
Statutes 1975, Chapter 1216; Statutes 1983, Chapter 498; Statutes 1986, Chapter 393;
Statutes 1995, Chapter 392; Statutes 1999, Chapter 4
Denair Unified School Didrict, Claimant

Dear Mr. Scribner:

The Commission on State Mandates adopted the attached Statement of Decision on

May 27, 2004. State law provides tha reimbursement, if any, is subject to Commission approval
of parameters and guiddines for reimbursement of the mandated program; gpproval of a
datewide cost estimate; a specific legidative gppropriation for such purpose; a timdy-filed clam
for rembursement; and subsequent review of the clam by the State Controller’s Office.
Following is a description of the responshilities of dl parties and the Commisson during the
parameters and guiddines phase.

. Claimant’s Submission of Proposed Parameters and Guiddines. Pursuant to
Government Code section 17557 and California Code of Regulations, title 2, sections
1183.1 e s=g., the clamant is responsible for submitting proposed parameters and
guiddines by June 28, 2004. See Government Code section 17557 and Cdlifornia Code
of Regulations, title 2, sections 1183.1 et seq. for guidance in preparing and filing a
timdy submisson.

- Review of Proposed Parameters and Guidelines. Within ten days of recept of
completed proposed parameters and guiddines, the Cornmisson will send copies to the
Department of Finance, Office of the State Controller, affected state agencies, and
interested parties who are on the enclosed mailing ligt. All recipients will be given an
opportunity to provide written comments or recommendations to the Commisson within
15 days of sarvice. The damant and other interested parties may submit written
rebuttals. (See Cal. Code Regs, tit. 2, § 1183.11.)
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o Adoption of Parameters and Guidelines. After review of the proposed parameters and
guidelines and all comments, Commission Staff will recommend the adoption of the
clamant’s proposed parameters and guidelines or adoption of an amended, modified, or
supplemented version of the clamant’s origind submission. (See Cal. Code Regs,, tit. 2,
§ 1183.12)

Please contact Nancy Patton at (916) 323-3562 if you have any questions,
Sincerely,

B Wb

PAULA HIGASHI
Executive Director

Enclosure: Adopted Statement of Decision
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BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIM ON:

Education Code Sections 44660-44665
(Former Ed. Code, §§ 13485-13490);

Statutes 1975, Chapter 1216; Statutes 1983,
Chapter 498; Statutes 1986, Chapter 393;
Statutes 1995, Chapter 392; Statutes 1999,
Chapter 4;

Filed on July 7, 1999;

By Denair Unified School Digtrict, Claimait.

No. 98-TC-25

The Stull Act

STATEMENT OF DECISION PURSUANT
TO GOVERNMENT CODE SECTION 17500
ET SEQ.; CALIFORNIA CODE OF
REGULATIONS, TITLE 2, DIVISION 2,

CHAPTER 25, ARTICLE 7
(Adopted on May 27, 2004)

STATEMENT OF DECISION

The attached Statement of Decision of the Commission on State Mandates is hereby adopted in

the above-entitled metter.

\//OWMU

PAULA HIGASHI, Exe ufive Director
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BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIM ON: No. 98-TC-25
Education Code Sections 44660-44665 The Stull Act

(Former Ed. Code, § §13485- 13490); STATEMENT OF DECISION PURSUANT
Statutes 1975, Chapter 1216; Statutes 1983, TO GOVERNMENT CODE SECTION 17500

Chapter 498; Statutes 1986, Chapter 393; ET SEQ.; CALIFORNIA CODE OF
Statutes 1995, Chapter 392; Statutes 1999, REGULATIONS, TITLE 2, DIVISION 2,
Chapter 4; CHAPTER 2.5, ARTICLE 7

Filed on July 7, 1999, (Adopted on Aay 27, 2004)

By Denair Unified School Didrict, Clamant.

PROPOSED STATEMENT OF DECISION

The Commission on State Mandates (Commission) heard and decided this test clam during a
regularly scheduled hearing on May 27, 2004. David E. Scribner appeared for the claimant,
Denair Unified School Didrict. Barbara Taylor gppeared for the Department of Finance.

The law applicable to the Commission's determination of a reimbursable state-mandated
program is aticle XlII B, section 6 of the California Conditution, Government Code section
17500 et seg., and related case law.

The Commission adopted the gtaff andysis a the hearing by a vote of 4 to O.
BACKGROUND

This test clam addresses the Stull Act. The Stull Act was origindly enacted in 1971 to' establish
a uniform system of evauation and assessment of the performance of “‘certificated personnel”
within each school didrict. (Former Ed. Code, §§ 13485-13490.)' The Sl Act required the
governing board of each school didtrict to develop and adopt specific guidelines to evaluate and
assess certificated personnel?, and to avail itsdf of the advice of certificated instructiond
personnel before developing and adopting the guidelines.” The evauaion and assessment of the
certificated personnel was required to be reduced to writing and a copy transmitted to the
employee no later than sixty days before the end of the school year.* The employee then had the
right to initiste a written response to the evauation, which became a permanent part of the

Statutes 197 1, chapter 36 1.
? Former Education Code section 13487.
* Former Education Code section 13486.
* Former Education Code section 13488.
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employee's personnd file.* The school didrict was aso required to hold a meeting with the
employee to discuss the evaluation.®

Former Education Code section 13489 required that the evaluation and assessment be

continuous. For probationary employees, the evaluation had to occur once each school year. For
permanent employees, the evaluation was required every other year. Former section 13489 aso
required that the evaluation include recommendations, if necessary, for areas of improvement in
the performance of the employee. If the employee was not performing his or her duties in a
sdtisfactory manner according to the standards, the “employing authority”” was required to notify
the employee in writing, describe the unsatisfactory performance, and confer with the employee
making specific recommendations as to aress of improvement and endeavor to asss in the
improvemen.

In 1976, the Legidature renumbered the provisons of the Sull Act. The Stull Act can now be
found in Education Code sections 44660-44665 .

The test clam legidation, enacted between 1975 and 1999, amended the Stull Act. The claimant
dleges that the amendments conditute a rembursable state-mandated program within the
meaning of aticle XIIl B, section 6 of the Caifomia Conditution.’

In addition, the claimant, a school didrict, aleges that compliance with the Stull Act is new as to
county offices of education and, thus, counties are entitled to reimbursement for dl activities
under the Stull Act,

However, no county office of education has appeared in this action as a clamant, nor filed a
declaration alleging mandated costs exceeding $1000, as expresdy required by Government
Code section 17564 and section 1183 of the Commission’'s regulations,

Therefore, the test clam has not been perfected as to county offices of education. The findings
in this andyds, therefore, are limited to school didricts.

S 1bid.
* 1bid.

7 Former Education Code section 13490 defined “employing authority” as “the superintendent of
the school didtrict in which the employee is employed, or his designee, or in the case of a didrict
which has no superintendent, a school principal or other person designated by the governing
board.”

§ Statutes 1976, chapter 1010.

? In 1999, the Legidature added Education Code section 44661 .5 to the Stull Act. (Stats. 1999,
ch. 279.) Education Code section 44661.5 authorizes a school district to include objective
sandards from the Nationd Board for Professona Teaching Standards or any objective
dandards from the Cdifornia Standards for the Teaching Professon when developing evauation
and assessment guidelines, The clamant did not include Education Code section 4466 1.5 in this
tet clam.

" Exhibit A (Test Claim, pages 7-9) to Item 9 of the May 27, 2004 Commission Hearing.
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Claimant’s Postion

The clamant contends that the test clam legidation conditutes a reimbursable state-mandated
program for the following “new” activities:

Rewrite standards for employee assessment to reflect expected student “achievement” (as
opposed to the prior requirement of expected student “progress’) and to expand the
standards to reflect expected student achievement at each “grade level.” (Stats. 1975,

ch. 1216.)

Develop job responghilities for certificated non-ingructionad personnel, including but not
limited to, supervisory and adminidrative personnd. (Stats. 1975, ch. 1216.)

Assess and evduate non-ingtructional personnd. (Stats. 1975, ch. 1216; Stats. 1995,
ch. 392)

Receive and review responses from certificated non-indructional personnel regarding the
employee’'s evaluation. (Stats. 1986, ch. 393.)

Conduct a meeting between the certificated non-ingructional employee and the evauator
to discuss the evaluation and assessment. (Stats. 1986, ch. 393.)

Conduct additional evauations of certificated employees who recelve an unsatisfactory
evaluation. (Stats. 1983; ch. 498.)

Review the results of a certificated ingructional employee's participation in the Peer
Assgance and Review Program for Teachers as part of the assessment and evaluation.

(Stats—1999;chi 4y 77777

Assess and evaluate the performance of certificated instructional personnel as it relates to
the indructiona techniques and strategies used and the employee's adherence to
curricular objectives. (Stats. 1983, ch. 498.)

Asess and evaluate certificated instructional personne as it relates to the progress of
pupils towards the state adopted academic content standards, if gpplicable, as measured
by state adopted criterion referenced assessments. (Stats. 1999, ch. 4.)

Assess and evauate certificated personnd employed by county superintendents of
education. (Stats. 1975, ch. 1216.)"

Department of Finance' s Position

The Department of Finance filed comments on March 6, 2001, contending that most of the
activities requested by the clamant do not conditute reimbursable State-mandated activities. The
Depatment of Finance dates, however, that the following activities “may” be reimbursable:

rg

Assess and evaluate the performance of certificated ingtructiona personnel as it relates to
the progress of students toward the attainment of state academic standards, as measured
by state-adopted assessments.

' Exhibit A (Test Claim) to Item 9 of the May 27, 2004 Commisson Hearing.
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- Modification of assessment and evduation methods to determine whether ingtructiona
daff is adhering to the curricular objectives and ingructiond techniques and drategies
associated with the updated state academic standards.

. Assess and evauate permanent certificated dtaff that has received an unsatisfactory
evdudion a least once each year, until the employee receives a satisfactory evduation,
or is separated from the school didtrict.

. Implementation of the Stull Act by county offices of education."
Discusson
The courts have found that article X111 B, section 6 of the California Constitution'> recognizes
the state condtitutiona redtrictions on the powers of local government to tax and spend.’” “Its
purpose is to preclude the stae from shifting financid respongbility for carrying out
governmental functions to locad agencies, which are ‘ill equipped’ to assume increased financid
responsbilities because of the taxing and spending limitations that articles X111 A and XIII B
impose.”"® A test claim Statute or executive order may impose a reimbursable state-mandated
program if it orders or commands a loca agency or school didtrict to engage in an activity or
task.”” In addition, the required activity or task must be new, condituting a “new program,” or it
must cregte a “higher level of service’ over the previoudy required level of service. ¥

" Exhibit B to Item 9 of the May 27, 2004 Commisson Hearing.

" Article XIII B, section 6 provides “Whenever the Legidature or any state agency mandates a
new program or higher level of sarvice on any local government, the state shal provide a
subvention of funds to reimburse such local government for the costs of such program or
increased level of sarvice, except that the Legidature may, but need not, provide such subvention
of funds for the following mandates () Legidative mandates requested by the locad agency
affected; (b) Legidation defining a new crime or changing an exiding definition of a crime; or

() Legidative mandates enacted prior to January 1, 1975, or executive orders or regulaions
initidly implementing legidation enacted prior to Jenuary 1, 1975.”

" Department of Finance v. Commission on State Mandates (2003) 30 Cal.4th 727, 735.
** County of San Diego v. Sate of California (1997) 15 Cal.4th 68, 81.

' Long Beach Unified School Dist. v. Sate of California (1990) 225 Cal. App.3d 155, 174. In
Department of Finance v. Commission on State Mandates, supra, 30 Cal.4th at page 742, the
court agreed that “activities undertaken a the option or discretion of a loca government entity
(that is, actions undertaken without any legd compulson or threst of pendty for
nonparticipation) do not trigger a state mandate and hence do not require reimbursement of
funds - even if the loca entity is obligated to incur cods as a result of its discretionary decison
to participate in a particular program or practice” The court |€eft open the question of whether
non-legal compulsion could result in a rembursable state mandate, such as in a case where
falure to participate in a program results in severe pendties or “draconian” consequences. (Id.,
ap.754.)

" Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 830, 835-836.
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The courts have defined a “program” subject to article XIIl B, section 6, of the Cdifornia
Condtitution, as one that carries out the governmental function of providing public services, or a
law that imposes unique requirements on locad agencies or school didricts to implement a Sate
policy, but does not apply generaly to al residents and entities in the state.'® To determine if the
program is new or imposes a higher leve of sarvice, the test dam legidaion must be compared
with the legd requirements in effect immediatdy before the enactment of the test cdam
legislation.”” Findly, the newly required activity or incressed level of service must impose costs
mandated by the state.”’

The Commission is vested with exclusive authority to adjudicate disputes over the existence of

state-mandated programs within the meaning of article X1l B, section 6.*' In malting its

decisons, the Commisson must drictly congtrue artticle XI1l B, section 6 and not gpply it as an

“equitable remedy to cure the perceived unfairness resulting from political decisons on funding

priorities.”22

Issue 1 Isthe test claim legidation subject to article X111 B, section 6 of the
California Constitution?

Certain gatutes in the tes cdam legidation do not require school digricts to perform activities
and, thus, are not subject to article X11l B, section 6.

In order for a statute to be subject to article XI1l B, section 6 of the California Conditution, the
statutory language must require loca agencies or school digtricts to perform an activity or task.
If the gatutory language does not mandate local agencies or school didricts to perform a task,
then compliance with the test clam datute is within the discretion of the locd entity and a
reimbursable state-mandated program does not exigt.

Here, there are two test clam statutes, Education Code section 44664, subdivision (b) (as
amended by Stats. 1983, ch, 498 and Stats. 1999, ch. 4) and Education Code section 44662,
subdivison (d) (as amended by Stats. 1999, ch. 4) that do not require school digtricts to perform
activities and, thus, are not subject to article XlIII B, section 6 of the California Conditution.

Education Code section 44664, subdivision (b), as amended by Satutes ]983, chapter 498. In
1983, the Legidature amended Education Code section 44664 by adding subdivison (b).
Subdivison (b) authorizes a school digtrict to require a certificated employee that receives an

'8 County of Los Angeles v. Sate of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 44
Cal.3d 830, 835.

* Lucia Mar, supra, 44 Cal.3d 830, 835,

® County of Fresno v. Sate of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on Sate Mandates (2000) 84 Cal. App.4th 1265, 1284; Government Code sections
17514 and 17556.

* Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551, 17552,

# City of San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1817; County of Sonoma,
supra, 84 Cal.App.4th 1265, 1280.
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unsatisfactory evauation to participate in a program to improve the employee's performance.
Education Code section 44664, subdivison (b), stated the following:

Any evduation performed pursuant to this articde which contains an
unsatisfactory rating of an employee's performance in the area of teaching
methods or ingruction may include the requirement that the certificated employee
ghdl, as detennined by the employing authority, participate in a program designed
to improve appropriate areas of the employee's performance and to further pupil
achievement and the ingructiond objectives of the employing authority.
(Emphasis added.)

The plain language of the dtatute authorizes, but does not mandate, a school didtrict to require its
certificated employees to participate in a program designed to improve performance if the
employee recaives an unsatisfactory evaduation. Thus, the Commisson finds that Education
Code section 44664, subdivison (b), as amended by Statutes 1983, chapter 498, does not
mandate school didtricts to perfonn an activity and, thus, it is not subject to article XIII B,
section 6 of the Cdifornia Condtitution.

Education Code section 44662, subdivision (), and Education Code section 44664,
subdivision (3), as amended py Statutes 1999, chapter 4. In 1999, the Legidature amended
Education Code section 44664, subdivison (b), by adding the following underlined sentence:

Any evaduation peformed pursuant to this article which contains an
unsatisfactory rating of an employee's performance in the area of teaching
methods or ingruction may include the requirement that the certificated employee
shdl, as determined by the employing authority, participate in a program designed
to improve appropriate areas of the employee's performance and to further pupil
achievement and the indructiond objectives of the employing authority. If
district participates in the Peer Assistance and Review Program for Teachers
established pursuant to Article 4.5 (commencing with Section 44500), any
certificated employee who recelves an unsdtisfactory rating on an evaudion
performed pursuant to this section shdl participate in the Peer Assstance and
Review Program for Teachers.

The 1999 test clam legidation dso amended Education Code section 44662 by adding
subdivision (d), which states

Reaults of an employee's participation in the Peer Assstance and Review
Program for Teachers established by Article 4.5 (commencing with Section
44500) shdl be made avallable as part of the evaluation conducted pursuant to
this section.

The cdamant requests reimbursement to “receive and review, for purposes of a certificated
employee's assessment and evauation, if goplicable, the results of an employee's participation in
the Peer Assstance and Review Program for Teachers established by Article 4.5 (commencing
with section 44500.)"*

2 Exhibit A (Test Claim, page 7) to Item 9 of the May 27, 2004 Commission Hearing.
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The Depatment of Finance contends that reviewing the results of the Peer Assgtance and
Review Program, as part of the Stull Act evaluation of the employee’s performance, is not a
reimbursable state-mandated activity because participation in the Peer Assstance and Review
Program is voluntary.*

In response to the Department of Finance, the clamant dates the following:

The legiddive intent behind the amendments to the Stull Act was to ensure that
school digtricts adopt objective, uniform evauation and assessment guideines
that effectively assess certificated employee peformance. To meet this desred
god, school didricts that participate in the Peer Assstance and Review Program
must incdlude an employee's results of participation in the employee's evauation.
If this information was not considered by the didtrict, inconsigtent, incomplete,
and inaccurate evauations and assessments would occur — a result contrary to the
Legidature's dated intent. Therefore, the clamant contends that the activities
asociated with the receipt and review of an employee's participation in the Peer
Assgtance and Review Program impose rembursable state-mandated activities
upon school districts.”

For the reasons described below, the Commission finds that the receipt and review of the results
of an employee's participation in the Peer Assstance and Review Program is not a state-
mandated activity and, therefore, the 1999 amendments to Education Code sections 44662 and
44664 are not subject to article X1l B, section 6 of the Cdifornia Congtitution.

In Department of Finance v. Commission on State Mandates®, the Supreme Court reviewed test
clam legidation that required school Ste councils to post a notice and an agenda of ther
mesetings. The court detennined that school digtricts were not legaly compelled to establish
eight of the nine school site councils and, thus, school didtricts were not mandated by the date to
comply with the notice and agenda requirements for these school site councils.?’ The court
reviewed the bdlot materids for article XIIlI B, which provided that “a state mandate comprises
something that a loca government entity is required or forced to do.””® The bdlot summary by
the Legidative Andys further defined “date mandates’ as “requirements imposed on locd
governments by legidation or executive orders” ¥

The court dso reviewed and afirmed the holding of the City of Merced case.** The court
daed the following:

* Exhibit B to Item 9 of the May 27, 2004 Commisson Hearing.

3 Exhibit C (Clamant Rebuttal, page 7) to Item 9 of the May 27, 2004 Commission Hearing.
* Department of Finance, supra, 20 Cal.4th 727.

71d. at page 73 1.

B Jd. at page 737,

? | bid.

¥1d. at page 743.

3! City of Merced v. Sate of California (1984) 153 Cal.App.3d 777.
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In City of Merced, the city was under no legd compulson to resort to eminent
domain-but when it eected to employ that means of acquiring property, its
obligation to compensate for lost business goodwill was not a reimbursable sate
mandate, because the city was not required to employ eminent domain in the first
place. Here as well, if a school digtrict dects to participate in or continue
paticipation in any underlying voluntary education-related funded program, the
digtrict’s obligation to comply with the notice and agenda requirements related to
that program does not conditute a reimbursable state mandate. (Emphasis in
original.)”

Thus, the Supreme Court held as follows

[W]e rdect cdamants assertion that they have been legdly compeled to incur
notice and agenda cogts, and hence are entitled to rembursement from the sate,
based merely upon the circumstance that notice and agenda provisons are
mandatory dements of education-reaed programs in which clamants have
participated, without regard to whether claimant’s participation in the underlying
program is voluntary or compelled. [Emphasis added.]®

The Supreme Court left undecided whether a reimbursable state mandate “might be found in
circumgtances short of legd compulson-for example, if the state were to impose a subgtantid
penaty (independent of the program funds at issue) upon any loca entity that declined to
participate in a given program.”

The decison of the Cdifornia Supreme Court in Department of Finance is rdevant and its
reasoning applies in this case. The Supreme Court explained that ““the proper focus under a
legd compulson inquiry is upon the nature of the damants participation in the underlying
programs themselves. »3 Thus, based on the Supreme Court’s decision, the Commission is
required to determine if the underlying program (in this case, participation in the Peer
Assgance and Review Program) is a voluntary decison at the locd levd or is legdly
compelled by the Hate.

The Peer Assstance and Review Program and the amendment to the Stull Act to reflect the Peer
Assistlance and Review Program were sponsored by Governor Davis and were enacted by the
Legidature during the 1999 specid legidative sesson on education. As expresdy provided in
the legidation, the intent of the Legidature, in part, was to coordinate the Peer Assstance and
Review Program with the evauations of certificated employees under the Stull Act. Section 1 of
the 1999 test clam legidaion dates the following:

It is the intent of the Legidature to establish a teacher peer assstance and review
system as a critical feedback mechanism that alows exemplary teechers to assist

2 Ibid.
® Id. at page 73 1.
* |bid.
* 1d. at page 743.
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veteran teschers in need of development in subject maiter knowledge or teaching
drategies, or both.

It is further the intent of the Legidature that a school digtrict that operates a
program pursuant to Article 4.5 (commencing with Section 44500) of Chapter 3
of Pat 25 of the Education Code coordinate its employment policies and
procedures for that program with its activities for professond gaff development,
the Beginning Teacher Support and Assessment Program, and the biennia
evauations of certificated employees required pursuant to Section 44664 [of the
Sull Act].

The plain language of Education Code section 44500, subdivision (), authorizes, but does nbt
require, school didricts to participate in the Peer Assstance and Review Program. That section
dates in pertinent part that “[t]he governing board of a school didtrict and the exclusive
representative of the certificated employees in the school district may develop, and implement a
program authorized by this article that meets locd conditions and conforms with the principles
st forth in subdivison (b).” (Emphass added.) If a school digtrict implements the program, the
program must asss a teacher to improve his or her teaching skills and knowledge, and provide
that the fina evduation of a teacher’s participation in the program be made available for
placement in the personne file of the teacher recelving assstance. (Ed. Code, § 44500,

subd. (b).) Furthermore, school digtricts that participate in the Peer Assstance and Review
Program receive state funding pursuant to Education Code sections 44505 and 44506.

Therefore, the Commission finds that school didricts are not legally compelled to participate in
the Peer Assstance and Review Program and, thus, not legdly compeled to receive and review
the results of the program as part of the Stull Act evauation.

The Commisson further finds that school didricts are not practically compelled to participate in
the Peer Assstance and Review Program and review the results as part of the Stull Act
evaudion. In Department of Fincznce, the Cdifornia Supreme Court, when consdering the
practicd compulsion argument raised by the school didricts, reviewed its earlier decison in City
of Sacramento v. Sate of California (1990) 50 Cal.3d 51.** The City of Sacramento case
involved test clam legidation that extended mandatory coverage under the date's
unemployment insurance law to include sate and local governments and nonprofit corporations.
The date legidation was enacted t0 conform to a 1976 amendment to the Federd Unemployment
Tax Act, which required for the fird time that a “certified” date plan include unemployment
coverage of employees of public agencies. States that did not comply with the federad
amendment faced a loss of a federdl tax credit and an administrative subsidy? The local
agencies, knowing that federdly mandated costs are not digible for state subvention, argued
againg a federa mandate. The local agencies contended that article XIIl B, section 9 requires
clear legd compulsion not present in the Federd Unemployment Tax Act.’® The state, on the
other hand, contended that Californias falure to comply with the federa “carrot and stick”
scheme was S0 substantial that the state had no redigtic “discretion” to refuse. Thus, the state

* Department of Finance, supra, 30 Cal.4th at pages 749-75 1.
T City of Sacramento, supra, 50 Cal.3d at pages 57-58.
®J1d a page71.
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contended that the test cdam datute merely implemented a federd mandate and that article
X1l B, section 6 does not require strict legd compulsion to apply.®

The Supreme Court in City of Sacramento concluded that athough loca agencies were not
grictly compeled to comply with the tes clam legidation, the legidation condituted a federad
mandate. The Supreme Court concluded that because the financia consegquences to the state and
its resdents for faling to participate in the federd plan were so onerous and punitive, and the |
consequences amounted to “certain and severe federd pendties’ including “double taxation” and
other “draconian” meesures, the state was mandated by federd law to participate in the plan.*

The Supreme Court gpplied the same andysis in the Department of Finance case and found that
the practicd compulsion finding for a state mandate requires a showing of “certan and severe
pendties’ such as “double taxation” and other “draconian” consequences, The Court dated the
following:

Even assuming, for purposes of andyss only, tha our congruction of the term
“federd mandat€’ in City of Sacramento [citation omitted], applies equaly in the
context of article X1l B, section 6, for reasons set below we conclude that,
contrary to the Situation we described in that case, clamants here have not faced
“certain and severe . . . pendties’ such as “double . . . taxation” and other
“*“draconian” consequences . . *

Although there are statutory consequences for not participating in the Peer Assstance and
Review Program, the Commission finds, as explained below, that the consequences do not
condtitute the type of draconian pendties described in the Department of Finance case.

Pursuant to Education Code section 44504, subdivision (b), school digtricts that do not
participate in the Peer Assstance and Review Program are not digible to receive state funding
for specified programs. Education Code section 44504, subdivison (b), states the following:

A school digtrict that does not dect to participate in the program authorized under
this aticle by July 1, 2001, is not eigible for any apportionment, alocation, or
other funding from an appropriation for the program authorized pursuant to this
aticle or for any gpportionments, adlocations, or other funding from funding for
local assistance appropriated pursuant to the Budget Act Item 6 11 O-23 1-0001,
funding appropriaied for the Administrator Training and Evauation Program st
forth in Article 3 (commencing with Section 4468 1) of Chapter 3.1 of Part 25,
from an goppropriation for the Indructiond Time and Staff Development Reform
Program as set forth in Article 7.5 (commencing with Section 44579) of
Chapter 3, or from an appropriation for school development plans as set forth in
Article 1 (commencing with Section 44670.1) of Chapter 3.1 and the
Superintendent of Public Ingtruction shal not gpportion, adlocate, or otherwise
provide any funds to the digtrict pursuant to those programs.

¥ Thid.
“01d. at pages 73-76.
I Department of Finance, supra, 30 Cal.4th a page 75 1,
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The funding appropriated under the programs specified in Education Code section 44504,
subdivison (b), are not state-mandated programs. Most are categorical programs undertaken at
the discretion of the school district in order to receive grant funds, For example, the funding
appropriated pursuant to the Budget Act Item 611 O-23 I-0001 is locdl assstance funding to
school didricts “for the purpose of the Proposition 98 educationa programs specified in
subdivision (b) of Section 12.40 of this act.” (Stats. 1999, ch. 50, State Budget Act.) The
education programs specified in subdivison (b) of Section 12.40 of the 1999 State Budget Act
include the Tenth Grade Counsding Program, the Reader Service for Blind Teacher Program,
and the Home to School Trangportation Program. (A full list of the educationd programs
identified in section 12.40 of the 1999 State Budget Act is provided in the footnote below.)*’

The same is true for the other programs identified in Education Code section 44504,
subdivison (b), al of which are voluntary: i.e, the Administrator Training and Evauation
Program, the Ingructiond Time and Staff Development Reform Program, and the School
Development Plans Program.

Accordingly, the Commission finds that the 1999 amendment to Education Code sections 44662,
subdivision (d), and 44664, subdivision (b), does not impose a mandate on school districts to
receive and review the results of the Peer Assistance and Review Program as part of the Stull Act

“ Section 12.40 of the 1999 State Budget Act identifies the following programs: Item 6 1 10- 108-
000 1 - Tenth Grade Counsding (Ed. Code, § 4843 1.7); Item 6 110- 11 0-000 1 - Reader Service
for Blind Teachers (Ed. Code, §§ 45371, 44925); Item 6110- 1 1-0001 — Home to School
Transportation and Small District Transportation (Ed. Code, § 41850, 42290); Item 6 1 10- 116-
0001 - School Improvement Program (Ed. Code, § 52000 et seq.); Item 6110-1 18-0001 - State
Vocaiond Education (in lieu of funds otherwise appropriated pursuant to Business and
Professions Code section 19632); Item 611 O-1 19-0001 -~ Educational Services for Foster Youth
(Ed. Code, § 42920 et seq.); Item 6 1 10- 120-000 1 —~ Pupil Dropout Prevention Programs

(Ed. Code, §§ 52890, 52900, 54720, 58550); Item 6110-122-0001 ~ Specidized Secondary
Programs (Ed. Code, § 58800 et seq.); Item 6110-124-0001 - Gifted and Taented Pupil Program
(Ed. Code, § 52200 et seq.); Item 6 11 O-l 26-0001 - Miller-Unruh Basic Reading Act of 1965
(Ed. Code, § 54100 et seq.); Item 6 11 O-127-0001 Opportunity Classes and Programs

(Ed. Code, § 48643 et seq.); Item 6 11 O-128-0001 - Economic Impact Aid (Ed. Code, §§ 54020,
5403 1, 54033, 54040); Item 6 1 10- 13 1-0001 ~ American Indian Early Childhood Education
Program (Ed. Code, § 52060 et seg.); Item 6 110-146-0001 — Demondtration Programs in
Intensive Ingtruction (Ed. Code, § 5 8600 et seg.); Item 61 10- 15 1-0001 - California Indian
Education Centers (Ed. Code, § 33380); Item 6110-163-0001 - The Early Intervention for
School Success Program (Ed. Code, § 54685 et seq.); Item 6 110-1 67-0001 ~ Agricultura
Vocationa Education Incentive Program (Ed. Code, § 52460 et seq.); Item 611 O-1 80-0001

grant money pursuant to the federd Technology Literacy Chdlenge Grant Program; Item 6 11 0-
18 1-0001 - Educationa Technology Programs (Ed. Code, § 5 1870 et seq.); Item 6110-] 93-0001
- Adminigrator Training and Evauation Program, School Development Plans and Resource
Consortia, Bilingua Teacher Training Program; Item 6 1 10- 197-000 1 - Ingtructiond Support-
Improving School Effectiveness — Intersegmenta Programs; Item 611 O-203-000 1 - Child
Nutrition Programs (Ed. Code, §§ 41311, 49536, 49501, 49550, 49552, 49559); Item 6110-204-
0001 ~ 7" and 8" Grad Math Academies; and Item 6110-209-0001 — Teacher Dismissal
Apportionments (Ed. Code, § 44944).
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evauation and, thus, these sections are not subject to article X1l B, section 6 of the Cdifornia
Condtitution,

The remaning requirements imposed by the test cdlam legidation conditute a state-mandated
program only for those certificated employees that perform the duties mandated by state and
federd law.

The remaning test clam legidation requires school didricts, in their evauaion of certificated
personnd, to perfonn the following activities

¢ asess and evauate the performance of non-instructional certificated personne (former
Ed. Code, §§ 13485, 13487, as amended by Stats. 1975, ch. 1216; Ed. Code, § 44663,
as amended by Stats. 1986, ch. 393);

¢ edtablish standards of expected student achievement at each grade leve in each area of
sudy to be included in a didrict’'s evauaion and assessment guiddines (former Ed.
Code, § 13487, as repealed and reenacted by Stats. 1975, ch, 1216);

+ evduate and assess the performance of indructiona certificated employees as it
reasonably relates to the ingructiond techniques and dtrategies used by certificated
employees, the certificated employee's adherence to curricular objectives, and the
progress of pupils towards the state adopted academic content standards (Ed. Code, §
44662, subd. (b), as amended by Stats. 1983, ch. 498 and Stats. 1999, ch. 4); and

- assess and evaduate certificated personnel that receive an unsatisfactory evauation once
each year until the employee achieves a postive evduation, or is separated from the
schoal digtrict (Ed. Code, § 44664, as amended by Stats. 1983, ch. 498).

Pursuant to the Supreme Court's decison in the Department of Finance case, the Commission
finds that the evauation and assessment activities required by the test dam legidation conditute
date-mandated activities only for those certificated employees that perform the duties mandated
by date or federd law. The activities associated with evauating and assessng certificated
personnel employed in local, discretionary educational programs do not conditute state-
mandated activities and, thus, are not subject to article Xl B, section 6 of the California
Condtitution.

In Department of Finance, supra, the Court found, on page 73 1 of the decision, that:

[ W]e reject claimants' assertion that they have been legally compelled to incur
notice and agenda costs, and hence are entitled to reimbursement from the date,
based merely upon the circumstance that notice and agenda provisons are
mandatory dements of education-related program in which damants have
participated, without regard to whether claimant’s participation in the underlying
program 1S voluntary or compelled. [Emphasis added.]

In the present case, the Cdifornia Condtitution gives the Legidaure plenary authority over
education by requiring the Legidature to encourage by dl suitable means the promotion of
education and to provide for a system of common schools.” A sysem of common schools

¥ Cdifornia Conditution, article IX, sections 1, 5; Hayes V. Commission on Stateé Mandates
(1992) 11 Cal. App.4th 1564, 1579, fi. 5.
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means one system, which prescribes the courses of study and educational progresson from grade
to grade. ** Schools are required to meet the minimum gandards and guiddines regarding
course ingtruction and educational progression established by the Legislature.*

Given this background, the Legidaure has historicaly mandated specified educationa programs
that school didtricts are required to follow. For example, Education Code section 48200 provides
that each person between the ages of six and 18 years is subject to compulsory full-time
education. School digtricts are required to adopt a course of study for grades 1 to 6 that shal
include English, Mathematics, Socid Sciences, Science, Visud and Performing Arts, Hedth, and
Physicl Education.*® School districts are required to offer the following courses for grades 7 to
12: English, Socid Sciences, Foreign Language, Physcd Education, Science, Mathematics,
Visud and Performing Arts, Career Technica Education; and Driver Education.*” Educetion
Code section 5 1225.3 describes the state-mandated courses of ingtruction required for high

school graduation. In addition, in the gppropriate eementary and secondary grade levels, the
required course of sudy shal include ingruction in persona and public safety and accident
prevention (Ed. Code, § 5 1202), ingtruction about the nature and effects of acohol, narcotics,

and redtricted dangerous drugs (Ed. Code, § 5 1203), and, in grades 7 and 8, ingtruction on
parenting skills and education (Ed. Code, 51220.5). Findly, Education Code section 44805
dates that “every teacher in the public schools shal enforce the course of study . . . prescribed

for schools.”

In addition, federal law requires school digtricts to provide a free and appropriate educetion to all
handicapped children.*®

Thus, school didricts are required to employ certificated personnd to fulfill the requirements of

the state and federd mandated educationd programs. Accordingly, pursuant to the Department

of Finance case, school didtricts are mandated by the State to perform the test clam requirements
to evauate and assess the certificated personnd performing the mandated functions.

Moreover, the Commisson finds that the test clam requirements to evduate and assess the
certificated personnd performing mandated functions conditutes a program subject to aticle
XIII B, section 6 of the California Congtitution. The Cdifornia Supreme Court, in the case of
County of Los Angeles v. State of California®, defined the word “program” within the meaning
of article XIIl B, section 6 as a program that carries out the governmental function of providing a

“ Wilson y, Sate Board of Education (1999) 75 Cal.App.4th 1123, 1135- 136. In Wilson, the
court determined that charter schools fal within the sysem of common schools because ther
educational programs are required to meet the same dsate standards, including minimum duration
of ingruction gpplicable to al public schools, measurement of student progress by the same
asessments required of al public school students, and students are taught by teachers meeting
the same minimum requirements as al other public school teschers. (/d. at p. 1138.)

¥ Burton v. Pasadena City Board of Education (1977) 71 Cal.App.3d 52, 58.
%6 Education Code section 5 12 10.

7 Education Code section 5 1220.

* Hayes, supra, 11 Cal.App.4th at page 1592.

¥ County of Los Angeles, supra, 43 Cal.3d at page 56.
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sarvice to the public, or laws which, to implement a state policy, impose unique requirements on
local governments and do not goply generdly to dl resdents and entities in the state. Only one
of these findings is necessary to trigger the applicability of article XIII B, section 6.

Legiddive intent of the test clam legidation is provided in Education Code section 44660 as
follows

It is the intent of the Legidature that governing boards establish a uniform system
of evauaion and assessment of the performance of al certificated personnel
within each school didrict of the sate, including schools conducted or maintained
by county superintendents of education. The sysem shdl involve the
development and adoption by each school didrict of objective evauation and
assessment guiddines, which may, at the discretion of the governing board, be
uniform throughout the didrict, or for compelling reasons, be individudly
developed for territories or schools within the didtrict, provided that all
certificated personnd of the didtrict shdl be subject to a system of evauation and
assessment adopted pursuant to this article.’

The Commisson finds that objectivdly evduating the performance of certificated personne
performing mandated functions within a school digrict carries out the governmental function of
providing a service to the public. Public education is a governmenta function within the
meaning of aticle Xl B, section 6. The Cdifornia Supreme Court in Lucia Mar stated that
“the contributions cdled for [in the test clam legidation] are used to fund a ‘program’ . . . foi
the education of handicgpped children is clearly a governmentd function providing a service to
the public. "2 Additiondly, the court in the Long Bench Unified School District case held that
“dthough numerous private schools exist, education in our society is conddered to be a
peculialy governmental  function. ”** In addition, the test claim legidation imposes unique
requirements on school didricts.

However, the activities associated with evauating and assessng certificated personne employed
in loca, discretionary educational programs do not condtitute state-mandated activities and, t hus,
are not subject to article X1l B, section 6 of the California Condtitution. Pursuant to existing
law, school digtricts are encouraged to develop their own loca programs that best fit the needs
and interests of the pupils. Unless the Legidature expresdy imposes statutory requirements on
school didricts, school didricts have discretionary control with their educational  programs?

* Carmel Valley Fire Protection Dist., supra, 190 Cal. App.3d at page 537.

" As origindly enacted, former Education Code section 13485 dated the legidative intent as
follows “It is the intent of the Legidature to establish a uniform system of evauation and
assessment of the performance of certifkated personnel within each school district of the date.
The system shdl involve the development and adoption by each school district of objective
evduation and assessment guidelines”

* Lucia Mar, supra, 44 Cal.3d at page 835.
* Long Bench Unified School District, supra, 225 Cal.App.3d a page 172.

* California Congtitution, article 1X, section 14; Education Code sections 35 160, 35 160.1,
51002.
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For example, the Supreme Court in the Department of Finance case found that eight of the nine
educationd programs were voluntary and not mandated by the state. These include the
Following programs. School Improvement Program (Ed. Code, § 52010 et seq.); American
Indian Early Childhood Education Program (Ed. Code, § 52060 et seq.); School-Based.
Coordinated Categorical Program (Ed. Code, § 52850 et seq.); Compensatory Education
Programs (Ed. Code, § 54420 et seq.); Migrant Education Program (Ed. Code, § 54440 et seq.);
Motivation and Maintenance Program (Ed. Code, § 54720 et seq.); Parental Involvement
Program (Ed. Code, § 11500 et seq.); and Federd Indian Education Program (25 U.S.C,

§ 2604).”

The Commission finds that school didtricts are free to discontinue their participation in these
underlying voluntary programs and free to discontinue employing certificated personne funded
by these programs, Accordingly, the test clam requirements to evaduate and assess certificated
personnel funded or employed in local discretionary programs are not mandated by the state and
not subject to article XlIll B, section 6 of the Cdifornia Congtitution?

Since the parties did not file comments in response to the request for additiona briefing on this
issue, the determination of the certificated employees performing mandated functions for which
schools digtricts are digible to receive reimbursement will be addressed during the parameters
and guiddines phase.

Issue 2: Does the test claim legisation impose a new program or higher level of
service within the meaning of article X111 B, section 6 of the California
Congtitution?

The Cdifornia Supreme Court and the courts of appea have held that article X1l B, section 6
was not intended to entitle loca agencies and school didtricts for dl costs resulting from
legidative enactments, but only those costs mandated by a new program or higher leve of
service imposed on them by the dtate. 7 Generdly, to determine if.the program is new or
imposes a higher level of service, the andyds must compare the test dam legidation with the
legd requirements in effect immediatdly before the enactment of the test clam legidation?

As indicated above, the Stull Act was enacted in 1971, The test dam legidation, enacted from
1975 to 1999, amended the Stull Act. The issue is whether the amendments condtitute a new
program or higher level of service within the meaning of aticle XIll B, section 6 of the
Californi a Condtitution.

* Department of Finance, supra, 30 Cal.4th a page 745.

* The court did not conclude whether school districts were legally compelled to participate in the
Bilingual-Bicultural Education program (Ed. Code, § 52160 et seq.) since the case was denied on
other grounds. (Department of Finance, supra, 30 Cal.4th at p. 746-747.)

T Lucia Mar Unified School Dist., supra, 44 Cal.3d a page 834; City of San Jose v. State of
California (199%) 45 Cal.App.4th 1802, 18 16.

* Lucia Mar Unified School Dist., supra, 44 Cal.3d at page 835.
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The damant is requesting reimbursement for the following activities rdating to certificated non-
indructiona  employees.

o Edablish and define job responghilities for certificated non-ingructiona personnel,
including, but not limited to, supervisory and adminigrative personnd.

o Evauae and assess the pefomance of certificated non-instructional personnd as it
reasonably relates to the fulfillment of the established job responsihilities.

¢ Prepare and draft a written evauation of the certificated non-ingructiona employee. The
evaduation shal include recommendations, if necessary, as to areas of improvement.

¢ Recdve and review from a certificated non-ingtructiond employee written responses
regarding the evauation.

e Prepare and hold a meeting between the certificated non-ingtructional employee and the
evauator to discuss the evauation and assessment.”

As origindly enacted in 1971, the Stull Act stated in former Education Code section 13485 the
following:
It is the intent of the Legidature to establish a uniform system of evauation and
assessment of the perfomance of certificated personnel within each school
digrict of the gate. The system shdl involve the development and adoption by
each school digtrict of objective evauation and assessment guidelines.

Fomer Education Code section 13486 sated the following:

In the development and adoption of these guidelines and procedures, the
governing board shal avall itsdf of the advice of the certificated indructiona
personnd in the didrict’'s organization of certificated personnd.

Former Education Code section 13487 required school digtricts to develop and adopt specific
evauation and assessment guidelines for certificated personnd. Fomer section 13487 dated the
fallowing:

The governing board of each school digtrict shal develop and adopt specific

evauation and assessment guiddines which shdl incude but shdl not necessarily

be limited in content to the following ements:

(@) The establishment of standards of expected student progress in each area
of study and of techniques for the assessment of that progress.

(b) Assessment of certificated personnd as it reates to the established
standards.

(c) Assessment of other duties normally required to be performed by
certificated employees as an adjunct to ther regular assgnments.

* Exhibit A (Test Clam, page 6) to Item 9 of the May 27, 2004 Commission Hearing.
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(d) The establishment of procedures and techniques for ascertaining thet the
certificated employee is maintaining proper control and is preserving a
auitable learning  environmen.

Former Education Code section 13488 required that the evaluation and assessment be reduced to
writing, that an opportunity to respond be given to the certificated employee, and that a meeting
be held between the certificated employee and the evduator to discuss the evduation. Former
Section 13488 dated the following:

Evauaion and assessment made pursuant to this article shal be reduced to
writing and a copy thereof shdl be tranamitted to the certificated employee not
later than 60 days before the end of each school year in which the evauation takes
place. The certificated employee shdl have the right to initiate a written reaction
or response to the evauation. Such response shdl become a permanent
attachment to the employee's personnd file. Before the end of the school year, a
meeting shal be held between the certificated personnd and the evaduator to
discuss the evauation.

And, former Education Code section 13489 required that the evauation and assessment be
performed on a continuing bass, and that the evauation include necessary recommendations as
to areas of improvement. Former Education Code section 13489, as enacted in 1971, stated the
fallowing:

Evauation and assessment of the performance of each certificated employee shall
be made on a continuing basis, a least once each school year for probationary
personnel, and at least every other year for personnel with permanent stetus. The
evduaion shdl include recommendations, if necessary, as to areas of
improvement in the performance of the employee. In the event an employee is
not performing his duties in a satisfactory manner according to the standards
prescribed by the governing board, the employing authority shal notify the
employee in writing of such fact and describe such unsatisfactory performance.
The employing authority shal theresfter confer with the employee making
specific recommendations as to areas of improvement in the employee's
performance and endeavor to assst him in such performance.

In addition, section 42 of the 1971 datute provided a specific exemption for certificated
employees of community colleges if a related bill was enacted. Section 42 sated the following:

Article 5 (commencing with Section 13401) and Article 55 (commencing with
Section 13485) of Chapter 2 of Divison 10 of the Education Code shdl not apply
to certificated employees in community colleges if Senate Bill No. 69 or
Assembly Bill No. 3032 is enacted at the 197 1 Regular Session of the Legidature,

According to the history, Senate Bill 696 was enacted as Statutes 1971, chapter 1654. Thus,
certificated employees of community colleges were not required to comply with the Stull Act.
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In 1972, former Education Code section 13485 was amended to specifically exclude from the
requirements of the Stull Act certificated personnd employed on an hourly basis in adult

education classes.®’

In 1973, fonner Education Code section 13489 was amended to exclude hourly and temporary
certificated employees and subdtitute teachers, at the discretion of the governing board, from the
requirement to evauate and assess on a continuing basis”

Thus, under prior law, school digtricts were required to perform the following activities as they
related to “certificated personnd:”

. Develop and adopt specific evduation and assessment guidelines for the performance of
“certificated personnd.”

. Evduate and assess “certificated personne” as it rdates to the established standards.

. Prepare and draft a written evaduation of the “certificated employee” The evauation
shdl include recommendations, if necessary, as to areas of improvement.

¢ Recdave and review from a “certificated employeg’ written responses regarding the
evauation.

. Prepare and hold a meeting between the “certificated employeg’ and the evauator to
discuss the evauation and assessment.

The test claim legidation, in 1975 (Stats. 1975, ch. 1216), amended the Stull Act by adding
language relating to certificated “non-instructional” employees. As amended, former Education
Code section 13485 dated in rdevant part the following (with the amended language
underlined) .

It is the intent of the Legidature that governing boards establish a uniform system
of evduaion and assessment of the performance of all certificated personne
within each school didtrict of the ate . . . .

Former Education Code section 13487 was aso repealed and reenacted by Statutes 1975, chapter
12 16, as follows (amendments relevant to this issue are underlined):

(a) The governing board of each school digtrict shal establish standards of
expected student achievement at each grade level in each area of study.

(b) The governing board of each school didrict shdl evaluate and assess
certificated employee competency as it reasonably relates to (1) the
progress of students toward the established standards, (2) the performance
of those nonindructional duties and responsihilities, incuding supervisory
and advisory duties, as may be prescribed by the board, and (3) the
edablishment and maintenance of a suitable learning environment within
the scope of the employee’s respongbilities.

% Statutes 1972, chapter 535.
* Statutes 1972, chapter 1973.

18 TestClaim 98-TC-25,StatementOF  Decision



(c) The governing board of each school digtrict shdl establish and define job
responsibilities for those certificated noninstructional personnd, induding,
but not limited to, supervisory and adminisrative personnel, whose
respongbilities cannot be evauated appropriately under the provisons of
subdivision (b), and shdl evaluate and assess the competency of such
noningtructional emplovees as it reasonably rdaes to the fulfillment of
those responghilities. . . .

The 1975 test clam legidation did not amend the requirements in former Education Code
sections 13488 or 13489 to prepare written evaluations of certificated employees, receive
responses to those evduations, and conduct a meeting with the certificated employee to discuss
the evauation,

Additiondly, in 1986, the test clam legidation (Stats. 1986, ch. 393) amended Education Code
section 44663 (which derived from former Ed. Code, § 13488) by adding subdivison (b) to
provide that the evaluaion and assessment of certificated non-ingructional employees shdl be
reduced to writing before June 30 of the year that the evauation is made, that an opportunity to
respond be given to the certificated non-ingructional employee, and that a meeting be held
between the certificated non-ingructiond employee and the evaluator to discuss the evauation
before July 30. Education Code section 44663, subdivision (b), as added by the test claim
legidation, dates the following:

In the case of a certificated noningructional employee, who is employed on a 12-
month bass, the evaduation and assessment made pursuant to this article shal be
reduced to writing and a copy thereof shal be transmitted to the certificated
employee no later than June 30 of the year in which the evauation and assessment
Is made. A certificated noningtructional employee, who is employed on a 12-
month bass shdl have the right to initiate a written reaction or response to the
evauation. This response shdl become a permanent attachment to the
employee's personnd file. Before July 30 of the year in which the evduation and
assessment take place, a meeting shall be held between the certificated employee
and the evauator to discuss the evaluaion and assessment.

The damant contends that the Stull Act, as origindly enacted in 1971, required the assessment
and evduation of teachers or cetificated indructiond employees, only. The clamant argues
that when the Stull Act was amended in 1975 and 1986, it added the requirement for schools
digtricts to develop job responsibilities to assess and evauate the performance of non-
instructional personnel. The clamant contends that under the rules of satutory congtruction, an
amendment indicates the legidative intent to change the law, The clamant contends that this
amendment imposed additiona activities on school didricts to develop job responshilities and
evauate certificaed non-indructiona employees, which conditute a higher level of service”

The Depatment of Finance argues that school didricts have aways had the requirement to
asess and evduate non-indructiona personne because the origind legidation enacted in 197 |
refers to dl certificated personnd. The Depatment of Finance contends that the subsequent

62 Exhibit C to Item 9 of the May 27, 2004 Commisson Hearing.

19 Test Claim 98-TC-25, Statement of Decision



amendments that specificaly list certificated non-ingructiond personnel, were darifying edits
and not new requirements.®

The Stull Act was an exiging program when the test cdlam legidation was enacted. Thus, the
Issue is whether the 1975 and 1986 amendments to the Stull Act mandated an increased, or
higher level of service to develop job responshilities and to evaluate and assess certificated non-
indructiona  employees. In 1987, the California Supreme Court in County of Los Angeles v.
State of California expresdy stated that the term “higher level of servicg® must be read in
conjunction with the phrase “new program.” Both are directed at state-mandated increases in
the services provided by local agencies.*

In 1990, the Second Didtrict Court of Appea decided the Long Beach Unified School District
case, which chdlenged a test clam filed with the Board of Control on executive orders issued by
the Department of Education to dleviae racid and ethnic segregetion in schools.* The court
determined that the executive orders did not conditute a “new program” since schools had an
exiging conditutiond obligation to dleviae racid segregaion? However, the court found that
the executive orders condituted a “higher level of serviceg” because the requirements imposed by
the state went beyond condtitutional and case law requirements. The court stated in relevant part
the falowing:

The phrase “higher leve of service’ is not defined in article X111 B or in the balot
materids. [Citation omitted.] A mere increase in the cost of providing a service
which is the result of a requirement mandated by the State is not tantamount to a
higher level of sarvice. [Citation omitted.] However, a review of the Executive
Order and guidelines shows that a higher level of service is mandated because the
requirements go beyond congtitutiond and case law requirements. . . .While these
deps fit within the “reasonably feasble’ description of [case law], the point is
that these steps are no longer merely being suggested as options which the loca
school digtrict may wish to consder but are required acts. These requirements
congtitute ¢ higher evel of service. We are supported in our concluson by the
report of the Board to the Legidature regarding its decison that the Clam is
reimbursable; “Only those codts that are above and beyond the regular leve of
sarvice for like pupils in the digtrict are reimbursable.”s”

% Exhibit B to Item 9 of the May 27, 2004 Commission Hearing.

* County of Los Angeles, supra, 43 Cal.3d at page 56.

* Long Beach Unified School District, supra, 225 Cal. App.4th 155.
“1d. at page 173.

7 1bid., emphasis added.

% See dso, County of Los Angeles v. Commission on State Mandates (2003) 110 Cal. App.4th
1176, 1193 194, where the Second Didgtrict Court of Apped followed the earlier rulings and
held that in the case of an exising program, reimbursement is required only when the date is
divesting itsdlf of its responghility to provide fiscal support for a program, or is forcing a new
program on a locdity for which it is ill-equipped to alocate funding.
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Thus, in order for the 1975 and 1986 amendments to the Stull Act, relaing to certificated non-
instructiona personnel, to impose a new program or higher level of sarvice, the Commission

must find that the dtate is imposing new required acts or activities on school didtricts beyond

those aready required by law.

For the reasons described below, the Commission finds that school didtricts have been required
to develop job respongbhilities for certificated non-ingtructional employees, evaduate and assess
certificated non-ingtructional employees, draft written evauations of certificated non-
instructional employees, receive and review written responses to the evaduation from certificated
non-instructional employees, and conduct meetings regarding the evauation with certificated
non-instructional ernployees under the Stull Act snce 1971, before the enactment of the test
dam legidaion.

Clamant argues that the gtatutory amendments to the Stull Act, by themselves, reflect the
legiddive intent to change the law. However, the intent to change the law may not dways be
presumed by an amendment, as suggested by the claimant. The court has recognized that
changes in dautory language can be intended to clarify the law, rather than change it.

We assume the Legidature amends a statute for a purpose, but that purpose need
not necessarily be to change the law. [Citation.] Our congderation of the
surrounding circumstances can indicate that the Legidature made . . . changes in
dautory language in an effort only to darify a satute’s true meaning. [Citations
omitted.]*’

Thus, to determine whether the Stull Act, as origindly enacted in 197 1, applied to dl certificated
employees of a school didtrict, ingructional and non-instructional employees dike, the
Commisson must apply the rules of statutory congtruction. Under the rules of datutory
congtruction, the first step is to look at the statute’s words and give them their plain and ordinary
meaning. Where the words of the datute are not ambiguous, they must be applied as written and
may not be dtered in any way. Moreover, the intent must be gathered with reference to the
whole system of law of which it is a part so that dl may be harmonized and have effect.”

As indicated by the plain language of former Education Code sections 13485,13487, 13488, and
13489, schoal digtricts were required under prior law to develop evauation and assessment
guiddines for the evduation of “certificated” employees, evduate and assess “certificated”
employees on a continuing bass, draft written evauations of “certificated” employees, recelve
and review written response to the evauation from “certificated” employees, and conduct
meetings regarding the evauation with “certificated” employees. The plain language of these
datutes does not distinguish between ingructiona employees (teechers) and non-instructiond
employees (principds, administrators), or specificdly exclude certificated non-instructional
employees. When read in context with the whole system of law of which these datutes are a
part, the requirements of the Stull Act origindly applied to /] certificated employees under prior
law.

As enacted, the Stull Act was placed in Chapter 2 of Divison 10 of the 1971 Education Code, a
chapter addressing * Certificated Employees” Certificated employees are those employees

" Western Security Bank v. Superior Court (1997) 15 Cal.4th 232, 243.
" People V. Thomas (1992) 4 Cal.4th 206, 210.
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directly involved in the educationd process and include both ingructiona and non-instructiona
employees such as teachers, adminigtrators, supervisors, and principals.”’ Certificated employees
must be properly credentided for the specific postion they hold.” A “certificated person” was
defined in former Education Code section 12908 as “a person who holds one or more documents
such as a cetificate, a credentid, or a life diploma, which singly or in combination license the
holder to engage in the school service designated in the document or documents” The definition
of “certificated person” governs the congtruction of Divison 10 of the former Education Code
and is not limited to ingtructiona employees.”

Thus, the plain language of former Education Code sections 13485,13487, 13488, and 13439
read within the context of Chapter 2 of Divison 10 of the 1971 Education Code, a divison that
govems both ingructiona and non-ingtructiond certificated employees, required school digtricts
to develop evauation and assessment guidelines and to evauate both ingructional and non-
ingtructional certificated employees based on the guidelines on a continuing bass.

In addition, former Education Code section 13486, as enacted in 197 1, expresdy required school
districts to avall themsdlves “of the advice of the certificated instructional personnel in the
digrict’s organization of certificated personnd” when developing and adopting the evduation
guiddines. (Emphass added.) Former Education Code sections 13485,13487, 13488, and
13489, enacted at the same time, did not limit the evauation and assessment requirements to
“certificated ingructiond personnd” only. Rather, “certificated employees’ were required to be
evauated. Thus, had the Legidature intended to require school digtricts to evauate and assess
only teachers, as argued by clamant, they would have limited the requirements of former
Education Code sections 13485,13487, 13488, 13489 to “certificated instructiona personne.”
Under the rules of statutory construction, the Commisson is prohibited from dtering the plain
language of a datute, or writing into a satute, by implication, express requirements that the
Legidature itsdf has not seen fit to place in the statute.”

Moreover, under prior law, the Legidature expresdy excluded certain types of certificated
employees from the requirements of the Stull Act, and never expresdy excluded non-
indructional employees. When the Stull Act was origindly enacted in 1971, the Legidature
excluded employees of community colleges from the requirements.” In 1972, the Legidature
revisted the Stull Act and expresdy excluded certificated personne employed on an hourly basis
in adult education classes.” In 1973, school didricts were authorized to exclude hourly and
temporary certificated employees, and substitute teachers fi-om the evauation requirement.”
Under the rules of dtatutory construction, where exceptions to a generd rule are specified by

"' Former Education Code section 13 187 et seq. of the 197 1 Education Code.
™ Former Education Code section 1325 1 et seq. of the 1971 Education Code.
” Former Education Code 12901 of the 1971 Education Code.

" Whitcomb v. California Employment Commission (1944) 24 Cal.2d 753, 757; In re Rudy L.
(1994) 29 Cal.App.4th 1007, 1011.

” Section 42 of Statutes 1971, chapter 361.
" Statutes 1972, chapter 535.
" Statutes 1973, chapter 220.
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statute, other exceptions are not to be implied or presumed, absent a discernible and contrary
legidative intent.” Thus, it cannot be implied from the plain language of the legidation that the
Legidature intended to exclude certificated non-ingructional employees from the requirements
of the Sl Act.

The concluson that the Stull Act gpplied to non-ingructiona employees under prior law is
further supported by case law. In 1977, the Firgt District Court of Appeal considered Grant v.
Adams.” The Grant case involved a school digtrict employee who was a certified teacher with
credentids as an administrator who had been serving as a principd (a non-ingtructiona
employee) of an dementary school from 1973 through 1974. In May 1974, the employee was
reassigned and demoted to a teaching position for the 1974-1975 school year.” The employee
made the argument that the Stull Act, when coupled with other statutory provisons, created a
property interest in his pogtion as a principd and required that an evauation be conducted
before termination of an administrative assignment, The court disagreed with the employee's
argument, holding that the Stull Act evaduation was not a precondition to reassignment or
dismissal.’ When andyzing the issue, the court made the following findings

In 1971, the Legidature passed the so-cdled “Stull Act,” Education Code sections
13485-13490. Among other things the Stull Act required that dl school didricts
establish evauation procedures for certificated personnel. (Ed. Code, § 13485.)
The state board of education developed guidelines for evaluation of

admini strators and teachers pursuant to the Stull Act. Respondents (school
district] adopted those guidelines without relevant change in June /972. The
guiddines cdled for evauation of personnd on permanent Status at least once
every two years. Appdlant was given no evaduation pursuant to the guiddines.
(Emphasis added.)®

In 1979, the Cdlifornia Supreme Court decided Miller v. Chico Unified School District Board of
Education, a case with amilar facts? In the Miller case, the employee was a principa of a

j unior high school from 1958 until 1976, when he was reassigned to a teaching position.  In
1973, the school board adopted procedures to formaly evauate administrators pursuant to the
Sull Act.* The employee received a Stull Act evaduation in 1973, 1974, and 1975.% In 1976,
the school board requested the employee’s cooperation in his fourth annual Stull evauation
report, but the employee refused on advice of counsel.*® The employee sought reinstatement to

" People v. Galambos (2002) 104 Cal. App.4th 1147.

" Grant v. Adams (1977) 69 Cal.App.3d 127,

*1d. at page 130.

'ld. at pages 134-135.

“1d. at page 143, footnote 3.

% Miller v. Chico Unified School District Board of Education (1979) 24 Cal.3d 703.
*1d. at page 707.

% Id. at pages 708-710, 717.

% 1d. at page 709.
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his postion as a principal on the ground that the school board falled to comply with the Stull
Act.” The court denied the employee's request and made the following findings:

The record indicates, however, tha the school board subgtantially complied with
the Stull Act’'s mandate that the board fix performance guiddines for its
catificated personnd, evauate plantiff in light of such guiddines, inform
plantiff of the results of any evaduation, and suggest to plaintiff ways to improve
his performance.

The school board's guideines provide for annua evduations of supervisory
personnel; accordingly, the board evaluated plaintiff in 1973, 1974, and 1975.
Although plaintiff received generdly satisfactory evauations in 1973 and 1974,
the board's evauation report in 1974 contains suggestions for specific areas of
improvement. . . .

Fantiffs find Sull Act evdudion in June 1975 planly notified plantiff “in
writing” of any unsatisfactory conduct on his part, and in addition provided a
forum for plaintiff’s supervisors to make “specific recommendations as to aress of
improvement in the employee's performance and endeavor to assst him in such
performance.” [Former Ed. Code, § 13489.) . . . .

The court is surdly obligated to understand the purpose of . . . [the Stull Act] and
to apply those sections to the relevant facts.®

Findly, the legidaive higory of the 1986 tet cdlam legidaion supports the concluson that the
specific language added to the Stull Act was not intended to impose new required acts on school
digricts. As stated above, the test claim legidation (Stats. 1986, ch. 393) amended Education
Code section 44663 by adding subdivison (b) to provide that the evauation and assessment of
certificated non-ingructiona employees shal be reduced to writing before June 30 of the year
that the evaduation is made, that an opportunity to respond be given to the certificated non-
indructiona employee, and that a meeting be held between the certificated non-ingructiond
employee and the evauator to discuss the evauation before July 30. The legidative higory of
Statutes 1986, chapter 393 (Assem. Bill No. 3878) indicates that the purpose of the bill was to
extend for 45 days the current requirement for the evauation of certificated non-instructiona
employees.” The andysis of Assembly Bill 3878 by the Assembly Education Committee, dated

¥ 1d. at page 7 16.
% Id. at pages 717-718.

¥ Letter from San Diego Unified School Didtrict to the Honorable Teresa Hughes, Chairperson
of the Assembly Education Committee, on Assembly Bill 3878, April 4, 1986; Assembly
Education Committee, Republican Analyss on Assembly Bill 3 878, April 7, 1986; Department
of Finance, Enrolled Bill Report on Assembly Bill 3878, April 21, 1986; Legidative Andys,
Andyss of Assembly Bill 3878, April 24, 1986; Assembly Education Committee, Republican
Andyss on Assembly Bill 3878, April 26, 1986; Senate Committee on Education, Staff Andyss
on Assembly Bill 3878, May 28, 1986; Legidative Andyst, Andyss of Assembly Bill 3878,
June 18, 1986. (Exhibit | to Item 9 of the May 27, 2004 Commission Hearing.)
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April 7, 1986, dates the following:

Current dtatute requires evauations of noningructiona certificated employees on
12 month contracts to be conducted within 30 days before the last school day.
This apparently is a problem for San Diego [Unified School Didlrict] because all
evauations are jammed in at the end of the school year. They fed it would make
more sense to dlow extra time to evaluate those on 12 month contracts and spread
the process out over a longer period of time.”

The April 24, 1986 andyss of Assembly Bill 3878 by the Legidative Andyst dates the
fallowing:

Our review indicates that this bill does not mandate any new duties on school
digtrict governing boards, but smply extends the date by which evauations of
certain certificated employees must be completed.””

Based on the foregoing authorities, the Commission finds that school ditricts were required
under prior law to pefonn the following activities:

. Develop and adopt specific evauaion and assessment guiddines for the performance of
cetificated non-indructiond  personnel.

¢ FEvduate and assess certificated non-indructiond personnel as it relates to the established
standards.

. Prepare and draft a written evduation of the certificated non-indructiond employee. The
evauation shdl include recornrnendations, if necessary, as to aress of improvement.

. Recave and review from a certificated non-ingructional employee written responses
regarding the evauation.

. Prepare and hold a meeting between the certificated non-instructional employee and the
evaluator to discuss the evaluation and assessment.

The Commission further finds that the language added to former Education Code section 13487
by the 1975 tes clam legidation to “edtablish and define job responghilities’ for certificated
non-ingructiona personnd fals within the preexisting duty to develop and adopt objective
evauation and assessment guidelines for dl certificated employees, does not mandate any new
required acts, and, thus, does not condtitute a new program or higher level of service®’

Accordingly, the Commisson finds that the 1975 and 1986 amendments to former Education
Code sections 13485 and 13487 and Education Code section 44663 as they relate to certificated
non-ingructiond employees do not condtitute a new program or higher leve of service.”

“ 1d. a page 301
' 1d. at page 306.
* Long Beach Unified School District, supra, 225 Cal.App.4th a page 173,

* It is noted that the andysis by the Legidaive Andyst on Senate Bill 777, which was enacted
as Statutes 1975, chapter 1216, concludes that “there would aso be undetermined increased local
costs due to the addition of.. . non-ingructiond certificated employees in evauation and
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Esablish standards of expected pupil achievement at each grade levd in each area of study
[Former Ed. Code, § 13487, as repeded and reenacted by _Stats. 1975, ch. 1216).

The clamant is requesting rembursement to edtablish standards of expected pupil achievement
a each grade level in each area of study.

Former Education Code section 13487, as origindly enacted in 1971, required school didtricts to
develop and adopt specific evauation and assessment guidedines for certificated personnd.
Former section 13487 dated in rdevant part the following:

The governing board of each school digtrict shal develop and adopt specific
evauation and assessment guiddines which shdl include but shal not necessarily
be limited in content to the following dements

(@ The egtablishment of standards of expected student progress in each area
of study and of techniques for the assessment of that progress.

The test clam legidation, in Statutes 1975, chapter 1216, repedled and reenacted former
Education Code section 13487. As reenacted, the dtatute provided the following (amendments
relevant to this issue are reflected with srikeout and underline):

(@ The governing board of each school district shall establish standards of
expected student pregress achievement at eech grade leve in each area of

sudy.

The clamant contends that the 1975 test clam legidation imposed a new program or higher
level of service on school digtricts to rewrite standards for employee assessment to reflect
expected student “achievement” (as opposed expected student “progress’) and to expand the
standards to reflect expected student achievement at each “grade level.” The damant further
dates the following:

Prior law only required that the standards of expected student achievement be
established to show student progress. Under prior law, these standards may have
tracked student progress over time. For example, a school digtrict may have
established reading standards for pupils upon graduating from eighth grade.
Under the test dam legidation, school didricts no longer have the aility to
determine over what period standards of expected student achievement will be

assessment  requirements.” (See, Exhibit 1, pp. 292-294.) The courts have determined,
however, that legidative findings are not reevant to the issue of whether a rembursable state-
mandated program exigts

[Tlhe datutory scheme [in Government Code section 17500 et seq.]

contemplates that the Commission, as a quasi-judicid body, has the sole and
exclusive authority to adjudicate whether a state mandate exists. Thus, any
legidative findings are irrelevant to the issue of whether a state mandate exists .
.. ." (City of San Jose, supra, 45 Cal.App.4th at pp. 1817-1818, quoting

County of Los Angeles v. Commission on State Mandates (1995) 32 Ca. App .4th
805, 8 19, and Kinlaw v. State of California, supra, 54 Cal. 3d at p. 333.)

* Exhibit A (Test Clam, page 4) to Item 9 of the May 27, 2004 Commission Hearing,
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established: The standards must be established by each grade level. The new
gandards outlined in the test clam legidation dign more closdy with the gate€'s
new content standards . . %

The Department of Finance contends that the 1975 amendment to former Education Code section
13487 does not condtitute a new program or higher level of service. The Department states the
falowing:

Finance notes that in practice, school district standards required by Chapter

36 1/7 1 would have had to have been differentiated by grade in order to provide a
measure of “expected student progress.” Finance dso notes tha changing the
term “expected student progress’ to the term “expected student achievement” is a
wording change that would not require additiona work on the part of school
digricts. These changes did not require additiond work on the part of school
digtricts, and therefore, are not reimbursable.’’

In order for the 1975 reenactment of former Education Code section 13487 to condtitute a new
program or higher levd of sarvice, the Commisson must find thet the date is imposng new
required acts or activities on school districts beyond those dready required by law.” For the
reasons below, the Commission finds that the 1975 reenactment of former Education Code
section 13487 does not congtitute a new program or higher level of service.

On its face, the activities imposed by the 1975 reenactment of former Education Code section
13487 do not gppear different than the activities required by the origind 197 1 verson of former
Education Code section 13487. Both versons require that standards for evauation be
edtablished so that certificated personnd are evaluated based on student progress. As origindly
enacted in 197 1, “[t]he governing board of each school digtrict shal develop and adopt specific
evauation and assessment guiddines which shdl indude . . .the establishment of standards of
expected student progress in each areaof sudy . ., [andthe] ... assessment of certificated
personnel competence as it relates to the established standards.” (Emphasis added.) As
reenacted in 1975, “[t]he governing board of each school district shal establish standards of
expected student achievement at each grade leve in each area of study . . . and evaluate and
assess certificated employee competency as it reasonably relates to , . . the progress of students
toward the established standards.” (Emphasis added.)

* Exhibit C, page 2, to Item 9 of the May 27, 2004 Commission Hearing,
* Exhibit B, page 1, to Item 9 of the May 27, 2004 Commisson Hearing.

*” The Department of Finance's factua assertion is not supported by “documentary evidence , . ,
authenticated by declarations under pendty of perjury signed by persons who are authorized and
competent to do so,” as required by the Commission’s regulations. (Cd. Code Regs., tit. 2, §
1183 .02, subd. (c)(1).)

* County of Los Angeles, supra, 43 Cal.3d & page 56; Long Bench Unified School Dist., supra,
225 Cal.App.4th at page 173; and County of Los Angeles, supra, 110 Cal. App.4th at pages 1193-
1194.

27 Test Claim 98-TC-25, Statement of Decision



In addition, the legidative history of the test clam satute, Statutes 1975, chapter 1216 (Sen. Bill
No. 777), does not reved an intention by the Legidature to impose new required acts.
Legidative hisory smply indicates that the language was “modified.”

Moreover, camant’s argument, that the test clam Statute imposes a higher level of sarvice
because, under prior law, school digtricts “may” have only tracked student progress over time
(for example, by edtablishing “reading standards for pupils upon graduaing from eighth grade’),
IS not persuasive. Under the clamant’s interpretetion, the performance of a first grade teacher
could be evaluated and assessed based on reading standards for eighth grade students;, students
that the teacher did not teach. The Stull Act, as originaly enacted, required the school didrict to
evauate and assess the performance of dl certificated employees based on the progress of ther
pupils. In addition, the claimant’s factua assertion is not supported by “documentary evidence
... authen ticated by declarations under penalty of perjury signed by persons who are
authorized and competent to do o, ” as required by the Commisson’s regulations. '

Findly, assuming for the sake of argument only, that school didtricts were required to establish
new standards of expected student achievement due to the 1975 test clam dtatute, that activity
would have occurred outsde the reimbursement period for this cdlam. The rembursement period
for this test dlaim, if approved by the Commisson, begins July 1, 1998. The test clam Satute
was enacted in 1975, 23 years earlier than the reimbursement period. There is no requirement in
the test clam datute that establishing the standards is an ongoing activity.

Therefore, based on the evidence in the record, the Commission finds that former Education
Code section 13487 as reenacted by Statutes 1975, chapter 12 16, does not impose a new program
or higher level of service on school didricts.

Evauate and assess the paformance of cetificated instructional employees (Ed. Code,
§ 44662, subd. (b). as amended by Stats. 1983, ch. 498 and Stats. 1999, ch. 4).

The clamant requests reimbursement to evauate and assess the performance of certificated
indructiona employees as it reasonably relates to the following:

. the ingructiona techniques and drategies used by the certificated employee (Stats. 1983,
ch. 498);

. the certificated employee’'s adherence to curricular objectives (Stats 1983, ch. 498); and

. the progress of pupils towards the state adopted academic content standards as measured
by state adopted criterion referenced assessments (Stats. 1999, ch. 4),'

¥ Senate Committee on Education, Staff Andlysis on Senate Bill 777, as amended on

May 7, 1975; Assembly Education Committee, Andysis of Senate Bill 777, as amended on
August 12, 1975; Ways and Means Staff Andlyss on Senate Bill 777, as amended on

August 19, 1975; Legidative Andys, Andyss of Senate Bill 777, as amended on

August 19, 1975, dated August 22, 1975; Assembly Third Reading of Senate Bill 777, as
amended on August 19, 1975, (Exhibit | to Item 9 of the May 27, 2004 Commission Hearing.)

' Cal. Code Regs, tit. 2, § 1183.02, subd. (c)( 1).
0" Exhibit A (Test Claim, page 6) to Item 9 of the May 27, 2004 Commission Hearing.
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The Department of Finance agrees that these activities conditute reimbursable state-mandated
activities under article XlIII B, section 6.'%

For the reasons described below, the Commission finds that evaluating and assessing the
performance of certificated indructiond employees that perfonn the requirements of educationd
programs mandated by state or federal law based on these factors congtitutes a new program ot
higher levd of service,

The instructional techniques and Strategies used by the employee, and the employee’s adherence
to curricular objectives. In 1983, the test clam legidation amended Education Code section
44662, subdivison (b), to require the school digtrict to evaluate and assess certificated employee
competency as it reasonably relates to “‘the ingructiona techniques and Strategies used by the
employee,” and “the employee's adherence to curricular objectives” (Stats. 1983, ch. 498.)

Before the 1983 test clam legidation was enacted, the Stull Act required school didtricts to
edablish an objective and unifonn sysem of evaduation and assessment of the performance of
certificated personnel.'” When developing these guidelines, school didtricts were required to
receive advice from certificated ingructional personnel. The court interpreted this provison to
require didricts to meet and confer, and engage in collective bargaining, with representatives of
certificated employee organizations before adopting the evauation guidelines.'™ Thus,
certificated indructional employees were evaduated based on the guiddines developed through
collective bargaining, and on the following criteria required by the Sate

. the progress of students toward the established standards of expected student
achievement at each grade level in each area of study; and

. the edablishment and maintenance of a suitable learning environment within the scope of
the employeg's responghilities. '

Under prior law, the evduation had to be reduced to writing and a copy of the evduation given
to the employee. An evauation meeting had to be held between the certificated employee and
the evauator to discuss the evduation and assessment. '

The 1983 test clam datute till requires school digtricts to reduce the evaduation to writing, to
transmit a copy to the employee, and to conduct a meeting with the employee to discuss the
evauation and assessment.'” These activities are not hew. However, the 1983 test clam statute
amended the evauation requirements by adding two new evauation factors the ingtructiona

' Exhibit B to Item 9 of the May 27, 2004 Commission Hearing.
' Former Education Code sections 13485 and 13487.

"% Certificated Employees Council of the Monterey Peninsula Unified School District v.
Monterey Peninsula Unified School District (1974) 42 Cal.App.3d 328, 334.

%5 Former Education Code section 13487, subdivison (b), as amended by Statutes 1975,
chapter 1216.

% Former Education Code sections 13485-1 3490, as originaly enacted by Statutes 197 1, chapter
361.

7 Education Code sections 44662, 44663, 44664.
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techniques and drategies used by the employee, and the employee' s adherence to curricular
objectives. Thus, school digtricts are now required by the state to evaluate and assess the
competency of certificated indructiond employees as it reasonably relates to:

¢ the progress of students toward the established standards of expected student
achievement a each grade levd in each area of study;

e the indructiond techniques and drategies used by the employee;
o the employee's adherence to curricular objectives, and

¢ the establishment and maintenance of a suitable learning environment, within the
scope of the employee's respongbilities.

School didtricts may have been evaduating teachers on ther ingtructiond techniques and
adherence to curricular objectives before the enactment of the test clam statute based on the
evauaion guiddines developed through the collective bargaining process, But, the sate did not
previoudy require the evaluation in these two areas. Government Code section 17565 dates that
“ifa. .. school didrict, & its option, has been incurring costs which are subsequently mandated
by the State, the state shdl reimburse the . . . school digtrict for those costs after the operative date
of the mandate.”

Accordingly, the Commission finds that Education Code section 44662, subdivison (b), as
amended by Statutes 1983, chapter 498, imposes a new required act and, thus, a new program or
higher level of service on school didtricts to evauate and assess the performance of certificated
indructional employees that perform the requirements of educationa programs mandated by
date or federa law as it reasonably relates to the ingructiond techniques and dStrategies used by
the employee and the employee's adherence to curricular objectives.

Reimbursement for this activity is limited to the review of the employee's ingtructiona
techniques and drategies and adherence to curricular objectives, and to include in the written
evauation of the certificated ingructiond employees the assessment of these factors during the
following evduation periods

s once each year for probationary certificated employees;
¢ every other year for permanent certificated employees, and

e beginning January 1, 2004, every five years for certificated employees with permanent
gatus who have been employed at least ten years with the school didtrict, are highly
qudlified (as defined in 20 U.S.C. § 7801)'®, and whose previous evauation rated the
employee as meseting or exceeding standards, if the evauator and certificated employee
being evaduaed agree. '

' Section 7801 of title 20 of the United States Code defines “highly qualified” as a teacher that
has obtained full state certification as a teacher or passed the date teacher licensng examination,
and holds a license to teach, and the teacher has not had certification requirements waived on an
emergency, temporary, or provisond bass.

" Education Code section 44664, subdivison (8)(3), as amended by Statutes 2003, chapter 566.
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State adopted academic content standards as measured by state adopted assessment tests. In
1999, the test claim legidation (Stats. 1999, ch. 4) amended Education Code 44662, subdivision
(b)), by adding the following underlined language:

The governing board of each school district shall evaluate and assess certificated
employee competency as it reasonably relaes to:

The progress of pupils toward the standards established pursuant to

subdivison (a) [sandards of expected pupil achievement a each grade levd in
each area of study] and, if applicable, the state adopted academic content
standards as measured by_date adopted criterion referenced assessments.

Before the 1999 test clam legidation, school digtricts were required to evduate and assess
certificated employees based on the progress of pupils. The progress of pupils was measured by
standards, adopted by local school districts, of expected student achievement a each grade leve
in each area of study. The evauation had to be reduced to writing and a copy of the evauation
given to the employee. An evduation meeting had to be held between the certificated employee
and the evauator to discuss the evaluation and assessment. ''°

The 1999 test clam legidation ill requires school didricts to evaluate and assess certificated
employees based on the progress of pupils. It dso ill requires school digtricts to reduce the
evauation to writing, to transmit a copy to the employee, and to conduct a meeting with the
employee to discuss the evduation and assessment. | These activities are not new.

However, the test clam legidation, beginning January 1, 2000'"?, imposes a new requirement on
school digtricts to evauate the performance of certificated employees as it reasonably relates to
the progress of pupils based not only on standards adopted by local school didtricts, but aso on
the academic content standards adopted by the state, as measured by the state adopted
assessment tests.

The state academic content standards and the assessment tests that measure the academic
progress of students were created in 1995 with the enactment of the California Assessment of
Academic Achievement Act.'”® The act required the State Board of Education to develop and
adopt a st of datewide academicaly rigorous content standards in the core curriculum areas of
reading, writing, mathematics, higtory/social science, and science to serve as the bass for
asessing the academic achievement of individud pupils and of schools.' In addition, the Act
established the Standardized Testing and Reporting Program (otherwise known as the STAR
Program)'”, which requires each school didrict to annualy adminigter to dl pupils in grades 2
to 11 a nationdly normed achievement tet of basic skills, and an achievement test based on the

" Former Education Code sections 1348513490, as originaly enacted by Statutes 1971,
chapter 36 1.

"' Education Code sections 44662, 44663, 44664.

2 Statutes 1999, chapter 4 became operative and effective on January 1, 2000.
'3 Education Code section 60600 et seq.

4 Education Code section 60605, subdivison (a).

"5 Education Code section 60640, subdivison (a).
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gate' s academic content standards. ' ¢ The Commisson determined that the administration of the
STAR test to pupils congtitutes a partial reimbursable state-mandated program (CSM 97-TC-23).

Although evaudting the performance of a certificated employee based on the progress of pupils
Is not new, the Commission finds that the requirement to evaluate and assess the performance of
certificated ingructiond employees that teach reading, writing, mathematics, history/socid
science, and science in grades 2 to 11, as it reasonably relates to the progress of pupils towards
the state adopted academic content standards as measured by state adopted criterion referenced
assessments is a new required act and, thus a higher level of service within the meaning of aticle
Xl B, section 6 of the Cdifornia Congdtitution.

This higher level of sarvice is limited to the review of the results of the STAR test as it
reasonably relates to the performance of those certificated employees that teach reading, writing,
mathematics, history/socid science, and science in grades 2 to 11, and to include in the written
evaudtion of those certificated employees the assessment of the employee’s performance based
on the STAR results for the pupils they teach during the evauation periods specified in
Education Code section 44664, and described below:

e once each year for probationary certificated employees,
e every other year for permanent certificated employees, and

- beginning January 1, 2004, every five years for certificated employees with permanent
gatus who have been employed a least ten years with the school digtrict, are highly
qudlified (as defined in 20 U.S.C. § 7801), and whose previous evauation rated the
employee as meeting or exceeding standards, if the evauator and certificated employee
being evauated agree. ' '’

Asess and evauate permanent catificated, instructional and non-ingructional, employees that
recaive an unsatisfactory evaluation once each year until the employee achieves a podtive
evauation, or is separated from the school district (Ed. Code, § 44664, as amended by Stats.’
1983, ch. 498).

The damant is requesting reimbursement to conduct additiona assessments and evauations for
permanent certificated employees that receive an unsatisfactory evaluaion as follows:

Conduct additiond annua assessments and evaluaions of pennanent certificated
indructiona and non-indructiond employees who have received an
unsatisfactory evauation. The school digtrict must conduct the annual assessment
and evauation of a permanent certificated employee until the employee achieves
a pogtive evauation or is separated from the school didtrict. This mandated
activity is limited to those annual assessments and evauations that occur in years
in which the employee would not have been required to be evauated as per
Section 44664 (i.e., permanent certificated employees shall be evauated every
other year). When conducting these additional evauations the full cost of the

'® Education Code section 60640, subdivision (b).
"7 Education Code section 44664, subdivision (a)(3), as amended by Statutes 2003, chapter 566.

32 Test Claim 98-TC-25, Statement of Decision



evaduation is rembursable (eg., evaudion under dl criterion, preparing written
evauation, review of comments, and holding a hearing with the teacher). '*®

The Department of Finance agrees that the 1983 amendment to Education Code section 44664
imposes a rembursable state-mandated activity.

Before the enactment of the test clam legidation, former Education Code section 13489 (as last
amended by Stats. 1973, ch. 220) required that an evaluation for permanent certificated
employees occur every other year. Former Education Code section 13489 stated in relevant part
the following:

Evduation and assessment of the performance of each certificated employee shdl
be made on a continuing basis, a least once each school year for probationary
personnel, and at least every other year for personnel with permanent status. The
evdudion shdl indude recommendations, if necessary, as to areas of
improvement in the performance of the employee. In the event an employee is
not performing his duties in a satisfactory manner according to the standards
prescribed by the governing board, the employing authority shdl notify the
employee in writing of such fact and describe such unsatisfectory performance.
The employing authority shdl theresfter confer with the employee making
specific recommendations as to areas of improvement in the employee's
performance and endeavor to assgt him in such performance. (Emphasis added.)

In 1976, former Education Code section 13489 was renumbered to Education Code section
44664." The test clam legidation (Stats. 1983, ch, 498) amended Education Code section
44664, by adding the following sentence: “When any permanent certificated employee has
recaived an unsatifactory evaudion, the employing authority shal annually evaluate the
employee until the employee achieves a pogtive evaduation or is separated from the digtrict.”
(Emphasis added.) '*

The Commisson finds that Education Code section 44664, as amended by Statutes 1983,

chapter 498, imposes a new required act and, thus, a new program or higher level of service by
requiring school didricts to perform additiond evauations for permanent certificated employees
that perform the requirements of educational programs mandated by State or federd law and
receéve an unsatisfactory evauation.

This higher level of sarvice is limited to those annud assessments and evauations that occur in
years in which the pennanent certificated employee would not have otherwise been evauated
pursuant to Education Code section 44664 (i.e., every other year) and lasts until the employee
achieves a pogtive evaduation or is separated from the school digtrict. This additiona evauation

""" Exhibit A (Test Claim) to Item 9 of the May 27, 2004 Commisson Hearing.
' Statutes 1976, chapter 1010.

¥ Statutes 2003, chapter 566, anended Education Code section 44664 by changing the word
“when” to “if.” The language now daes the following: “When If any permanent certificated
employee has recaved an unsatifactory evauation, the employing authority shdl annudly
evduate the employee until the employee achieves a pogtive evaudion or is separated from the
digtrict.”
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and assessment of the permanent certificated employee requires the school digtrict to perform the
folowing adtivities

evauate and assess the certificated employee performance as it reasonably relates to the
following criteria: (1) the progress of pupils toward the standards established by the
school didtrict of expected pupil achievement a each grade leve in each area of study,
and, if applicable, the state adopted content standards as measured by state adopted
criterion referenced assessments; (2) the ingtructiond techniques and strategies used by
the employee; (3) the employee's adherence to curricular objectives; (4) the
establisnment and maintenance of a suitable learning environment, within the scope of
the employee’s responsihilities; and, if applicable, (5) the fulfillment of other job
responsibilities established by the school didrict for certificated non-ingtructiona
personnel (Ed. Code, § 44662, subds. (b) and (c));

the evaluation and assessment shdl be reduced to writing. (Ed. Code, § 44663,

subd. (8).) The evauation shdl include recommendations, if necessary, as to areas of
improvement in the performance of the employee. If the employee is not performing his
or her duties in a satisfactory manner according to the standards prescribed by the
governing board, the school didrict shdl notify the employee in writing of that fact and
describe the unsatisfactory performance (Ed. Code, § 44664, subd. (b));

tranamit a copy of the written evauation to the certificated employee (Ed. Code,
§ 44663, subd. (a);

attach any written reaction or response to the evauation by the certificated employee to
the employee’s personnd file (Ed. Code, § 44663, subd. (a)); and

conduct a meeting with the certificated employee to discuss the evauation (Ed. Code,
§ 44553, subd. (a)).

Issue 3: Does Education Code Section 44662 (As Amended by Stats. 1999, ch. 4) and

Education Code Section 44664 (As Amended by Stats. 1983, ch. 498) Impose
Cogts Mandated by the State Within the Meaning of Government Code
Section 17514?

As indicated above, the Commisson finds that the following activities conditute a new program
or higher level of sarvice

3

evaluate and assess the performance of certificated instructional employees that perform
the requirements of educational programs mandated by state or federd law as it
reasonably relates to the ingructiona techniques and drategies used by the employee and
the employee’s adherence to curricular objectives (Ed. Code, § 44662, subd. (b), as
amended by Stats. 1983, ch. 498);

evauate and assess the performance of certificated indructiona employees that teach
reading, writing, mathematics, history/socid science, and science in grades 2 to 11 as it
reasonably relates to the progress of pupils towards the state adopted academic content
standards as measured by state adopted assessment tests (Ed, Code, § 44662, subd. (b), as
amended by Stats. 1999, ch. 4); and

assess and evaluate permanent certificated, indructiona and non-ingtructiona, employees
that perfonn the requirements of educationad programs mandated by dtate or federd law
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and receive an unsatisfactory evaudion in the years in which the permanent certificated
employee would not have otherwise been evauated until the employee receives achieves
a postive evaduation, or is separated from the school district (Ed. Code, § 44664, as
amended by Stats. 1983, ch. 498).

The Commisson must continue its inquiry to determine if these activities result in increased
costs mandated by the state pursuant to Government Code section 175 14.

Government Code section 175 14 defines “costs mandated by the state” as any increased cost a
local agency or school didtrict is required to incur as a result of a statute that mandates a new
program or higher levd of service. The clamant dates that it has incurred sgnificantly more
than $200 to comply with the test claim datutes pleed in this claim. 2 '

The Commisson finds that there is nothing in the record to dispute the cods dleged by the
clamant. The parties have not identified any sources of state or federd funds appropriated to
school digtricts that can be applied to the activities identified above. Moreover, none of the
exceptions to finding a rembursable state-mandated program under Government Code section
17556 gpply to this clam.

Therefore, the Commission finds that Education Code section 44662 (as amended by
Stats. 1999, ch. 4) and Education Code section 44664 (as amended by Stats. 1983, ch. 498),
result in costs mandated by the state under Government Code section 17514.

CONCLUSION

The Commission concludes that Education Code section 44662, as amended by Statutes 1999,
chapter 4, and Education Code section 44664, as amended by Statutes 1983, chapter 498,
mandate a new program or higher level of sarvice for school didricts within the meaning of
aticle XIIl B, section 6 of the Cdifornia Congtitution, and impose costs mandated by the date
pursuant to Government Code section 175 14 for the following activities only:

. BEvduate and assess the peformance of certificated ingdructiona employees that perform
the requirements of educationd programs mandated by dtate or federa law as it
reasonably relates to the ingructiona techniques and drategies used by the employee and
the employee's adherence to curricular objectives (Ed. Code, § 44662, subd. (b), as
amended by Stats, 1983, ch. 498).

Reimbursement for this activity is limited to the review of the employees indructiona
techniques and strategies and adherence to curricular objectives, and to include in the
written evduation of the certificated indructiond employees the assessment of these
factors during the following evauation periods

0 once each year for probationary certificated employees,
0 evey other year for permanent certificated employees, and

12l Exhibit A to Item 9 of the May 27, 2004 Commission Hearing (Test Claim and Declaration of
Lary S. Phelps, Superintendent of Denair Unified School Didtrict).

> After this test daim was filed, Government Code section 17564 was amended to require that
al test dams and reimbursement clams submitted exceed $1000 in cods. (Stats. 2002,
ch. 1124.)
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re

0 beginning January 1, 2004, every five years for certificated employees with
pennanent status who have been employed & least ten years with the school
didrict, are highly qudified (as defined in 20 U.S.C. § 7801), and whose
previous evauation rated the employee as meeting or exceeding standards, if the
evauator and certificated employee being evaluated agree.

Evauate and assess the performance of certificated instructional employees that teach
reading, writing, mathematics, history/socid science, and science in grades 2 to 1] as it
reasonably relates to the progress of pupils towards the state adopted academic content
standards as measured by state adopted assessment tests (Ed. Code, § 44662, subd. (b), as
amended by Stats. 1999, ch. 4).

Reimbursement for this activity is limited to the review of the results of the STAR tedt as
it reasonably relates to the performance of those certificated employees that teach
reading, writing, mathematics, history/socid science, and science in grades 2 to 11, and
to include in the written evauation of those certificated employees the assessment of the
employee's performance based on the STAR results for the pupils they teach during the
evauation periods specified in Education Code section 44664, and described below:

0 once each year for probationary certificated employees;
0 every other year for permanent certificated employees, and

0 beginning January 1, 2004, every five years for certificated employees with
pennanent status who have been employed at least ten years with the school
didrict, are highly qudified (as defined in 20 U.S.C. § 7801), and whose previous
evauation rated the employee as meeting or exceeding standards, if the evauator
and certificated employee being evauated agree.

Asess and evaduate permanent certificated, ingtructional and non-ingtructiond,
employees that perform the requirements of educational programs mandated by state or
federd law and receive an unsatisfactory evauation in the years in which the permanent
certificated employee would not have otherwise been evaluated pursuant to Education
Code section 44664 (i.e., every other year). The additiond evauaions shdl last until the
employee achieves a postive evduation, or is separated from the school didtrict. (Ed.
Code, § 44664, as amended by Stats. 1983, ch. 498). This additiond evauation and
assessment of the permanent certificated employee requires the school didtrict to perform
the following activities

o evauate and assess the certificated employee performance as it reasonably relates
to the following criteria: (1) the progress of pupils toward the standards
edtablished by the school digtrict of expected pupil achievement at each grade
level in each area of study, and, if applicable, the State adopted content standards
as measured by state adopted criterion referenced assessments; (2) the
indructiond techniques and drategies used by the employee; (3) the employee’'s
adherence to curricular objectives, (4) the establishment and maintenance of a
auitable learning environment, within the scope of the employee's responghilities,
and, if applicable, (5) the fulfillment of other job respongbilities established by
the school didtrict for certificated non-ingtructional personnd (Ed. Code, § 44662,
subds. (b) and (¢));
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0 the evaluation and assessment shal be reduced to writing. (Ed. Code, § 44663,
subd. (a).) The evduation shdl include recommendations, if necessary, as to
aress of improvement in the performance of the employee. If the employee is not
performing his or her duties in a satisfactory manner according to the standards
prescribed by the governing board, the school digtrict shdl notify the employee in
writing of that fact and describe the unsatisfactory performance (Ed. Code,

§ 44664, subd. (b));

0 tranamit a copy of the written evauation to the certificated employee (Ed. Code,
§ 44663, subd. (a));

0 atach any written reaction or response to the evaluation by the certificated
employee to the employee’s personnd file (Ed. Code, § 44663, subd. (8)); and

0 conduct a meeting with the certificated employee to discuss the evaluation (
Ed. Code, § 44553, subd. (a)).

The Commission further finds that the activities listed above do not conditute reimbursable
sate-mandated programs with respect to certificated personnd employed in locd, discretionary
educationa programs.

Findly, the Commisson finds that al other Saiutes in the test clam not mentioned above are not
relmbursable state-mandated programs within the meaning of article XIIl B, section 6 and
Govemment Code section 175 14.
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DECLARATION OF SERVICE BY MAIL

[, the undersigned, declare as follows.

| am a resdent of the County of Sacramento and | arn over the age of 18 years, and not a
party to the within action. My place of employment is 980 Ninth Street, Suite 300,
Sacramento, Cdlifornia 958 14.

June 1, 2004, | served the:

Adopted Statement of Decision

The Stull Act, 98-TC-25

Education Code Sections 44660 ~ 44665 (forrnerly Ed. Code §§ 13485-13490)
Statutes 1975, Chapter 1216; Statutes 1983, Chapter 498; Statutes 1986, Chapter 393;
Statutes 1995, Chapter 392; Statutes 1999, Chapter 4

Denair Unified School Didrict, Clamant

by placing a true copy thereof in an envelope addressed to:

Mr. David Scribner
Executive Director

School Mandates Group

3 113 Catdina Idand Road
West Sacramento, CA 95691

State Agencies and Interested Parties (See attached mailing list);

and by seding and depositing said envelope in the United States mail a Sacramento,
Cdifornia, with postage thereon fully paid.

| declare under pendty of perjury under the laws of the State of Cadlifornia that the foregoing
is true and correct, and that this declaration was executed on

W% /@

VICTORIA SORIANO
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