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Brentwood Union School District, Claimant

EXECUTIVE SUMMARY

The test claim statute requires a school district, before acquiring property for a new schoolsite in

an area designated for agricultural use and zoned for agricultural production, to make specified

findings regarding consultation with other local agencies, evaluation of the site, and

minimization of public health and safety issues resulting from neighboring agricultural uses. A

separate test claim statute requires that if a school district wishes to apply for state funds under

the Leroy F. Greene School Facilities Act of 1998, it must perform a number of specified -
‘ activities, as discussed below.

Staff finds that the test claim statutes, Education Code sections 17215.5 and 17213.1, do not
impose a reimbursable state-mandated program on school districts within the meaning of article
XII B, section 6 of the California Constitution and Government Code section 17514. This
conclusion is based on the following findings:

» For Education Code section 17215.5, the specified findings the school district must make if
the proposed school site is on land zoned for agricultural use is not state-mandated because
the decision to build a school, as well as where to locate it, including the acquisition of

agricultural land for a school, is a discretionary decision left to local school districts by state
law.

¢ For Education Code section 17213.1, the procedures a school district must follow when it
seeks state funding pursuant to the Leroy Greene School Facilities Act of 1998 (commencing
with Ed. Code, § 17070.10) are not state-mandated because the school district is not required
to request state funding under section 17213.1.

Recommendation

Staff recommends that the Commission adopt this analysis and deny the test claim.




STAFF ANALYSIS
Claimant

Brentwood Union School District
Chronology

07/22/98 Claimant Brentwood Union School District files original test claim with the
Commission on State Mandates (Commission)

01/26/99 Department of Finance (DOF) files comments on the test claim

09/18/01 Claimant Brentwood Union School District files amendment to test claim to add
Education Code section 17215.5 (formerly section 39006, renumbered by Statutes
2000, chapter 135) and section 17213.1, as added by Statutes 1999, chapter 1002

12/05/01  DOF files comments on amendment to test claim

07/28/04 Commission staff issues draft staff analysis

07/29/04 Claimant files authorization for Schools Mandate Group to act as claimant
representative ' :

08/19/04 Claimant files comments on the draft staff analysis

09/09/04 Commission staff issues final staff analysis

Background

Test claim legislation: The amended test claim includes claims made under two separate sections
of the Education Code.

Education Code section 17215.5' requires that prior to acquiring property for “a new schoolsite
in an area designated ... for agricultural use and zoned for agricultural production, the governing
board of a school district shall make all of the following findings:”

o That the district has “notified and consulted” with the local zoning agency (city and/or
county) that has jurisdiction over the proposed school site; and,

» That the final selection has been evaluated “based on all factors affecting the public
interest and not limited to selection on the basis of the cost of the land,” and,

e That the district will “attempt to minimize any public health and safety issue resulting
from the neighboring agricultural uses....”

The California Farm Bureau sponsored the test claim legislation because restrictions imposed on
pesticide use on agricultural land bordering schools resulted in a net loss of profitable land from
the neighboring parcel. The sponsor argued that school districts locate schools in agricultural
areas often, and that the intent of the legislation is not to stop siting schools in these areas, but

! Former Education Code section 39006 enacted by Statutes 1996, chapter 509, was renumbered
to section 17215.5 by Statutes 2000, chapter 135, between the time of the original and amended
test claim filings.
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rather to, ... require dialogue and exchange of information between the school district and the
city or county when a school is proposed for an agricultural area,””

Education Code section 17213.1° requires that if a school district wishes to apply for state funds
under the Leroy F. Greene School Facilities Act of 1998, it must perform a number of specified
activities. The Leroy F. Greene School Facilities Act established a new state program in which
the State Allocation Board would provide state per pupil funding for new school facilities
construction and school facilities modernization. The act included Proposition 1A, passed by
voters in November 1998, that authorized the sale of $9.2 billion in general obligation bonds for
K-12 schools ($6.7 billion) and higher educational facilities (32.5 billion.) The proposition also
limited, with some exceptions, the fees school districts could levy on developers and
homeowners to finance school facilities. * The activities required by section 17213.1 include the
following: :

1) Prior to acquiring the site, the school district must contract with an environmental assessevr5

(assessor) to supervise the preparation of, and sign, a Phase I environmental assessment® or
the school district may choose to forgo a Phase I assessment and proceed directly to a
preliminary endangerment assessment.’

2) If the district chooses to complete a Phase I environmental assessment and the assessment
concludes that further investigation of the site is not necessary the district must then submit
the assessment to the Department of Toxic Substances Control (DTSC).

a) Ifthe DTSC finds the assessment sufficient, it will notify the California Department of
Education (CDE) that the assessment has been approved.

b) If the DTSC does not find the assessment sufficient, it will instruct the district on what
steps need to be taken to complete the assessment.

? Senate Committee on Education, Analysis of Assembly Bill No, 1724 (1995-96 Reg. Sess.) as
amended June 12, 1996, page 2.

* Education Code section 17213.1 was amended by Statutes 2001, chapter 865 and Statutes 2002,

chapter 935 subsequent to the amended test claim filing to make public review voluntary under
subdivisions (a)(6)(A)-(a)(7).

“Office of the Legislative Analyst, analysis of Proposition 1A, Class Size Reduction
Kindergarten-University Public Education Facilities Bond Act of 1998, pages 3-4.
<http://www.lao.ca.gov/ballot/1998/1A_11_1998.htm> [as of July 19, 2004].

* Defined by Education Code section 17210, subdivision (b).
$ Defined by Education Code section 17210, subdivision (2).

” Defined by Education Code section 17210, subdivision (h), as an “activity that is performed to
determine whether current or past hazardous material management practices or waste
management practices have resulted in a release or threatened release of hazardous materials, or
whether naturally occurring hazardous materials are present, which pose a threat to children’s
health, children’s learning ability, public heath or the environment.”
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¢) The DTSC may also conclude that a preliminary endangerment assessment is required
based on the findings of the Phase I environmental assessment.

3) If the Phase I environmental assessment concludes that further investigation of the site is
necessary or if the district chooses to forgo a Phase I assessment and to move directly to a
preliminary endangerment assessment, the district has two options:

a) it must either contract with an assessor to supervise the preparation of, and sign, a
preliminary endangerment assessment, or,

b) it must enter into an agreement with the DTSC to prepare this assessment (including an
agreement to compensate DTSC for their costs for this assessment).

4) The preliminary endangerment assessment shall conclude EITHER:
a) further investigation is not required; or,

b) that a release of hazardous materials has occurred or there is a threat of a release of
hazardous materials at the site.

5) The school district must publish notice that the preliminafy endangerment assessment has
been submitted and shall make the assessment available for public review according to
guidelines provided by subdivision (a)(6).2

6) The DTSC shall then either find:
a) that no further study of the site is required; or,

b) that the preliminary endangerment assessment is not satisfactory and further action is
necessary; or,

¢) if arelease of hazardous materials has been found to have occurred and the district
wishes to go forward with the project the district must:

i) prepare a financial analysis of the costs of reéponse action required at the school site;
and,

ii) assess the benefits of the site; and,
iii) obtain approval from the CDE for the site.

Further, section 17213.1°, subdivision (11) states that “costs incurred by the district” may be
reimbursed in accordance with section 17072.13. Section 17072.13, which is also part of the
Leroy F. Greene School Facilities Act of 1998, allows for 50% of costs incurred by the district
during the proposal and siting process to be reimbursed under the act. Section 17213.1 was
enacted in response to Joint Legislative Audit Committee (JLAC) hearings, held in 1992, which
concluded that the existing procedures for approval of school site acquisition must be
“immediately reconfigure[d]... to ensure local compliance with the laws.” Specifically, the bill
was in response to the actions of the Los Angeles Unified School District, which a legislative

8 Since the filing of the amended test claim, Statutes 2001, chapter 865 amended this to make
public review voluntary under section 17213.1, subdivisions (2)(6)(A)-(a)(7).

% All statutory references are to the Education Code unless otherwise indicated. .
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committee report alleged requested state approval for at least nine schools with knowledge that
the sites may have contained toxic contamination."’

School District Facilities: Under current California law, school facilities can be constructed with
or without state financial assistance. The School Facility Program (SFP) was created in 1998
under the Leroy F. Greene School Facilities Act'' to administer state funds for school facility
construction. The SFP was created to streamline the process for receiving state bond money for
public school facilities construction. The program, which involves the State Allocation Board
(SAB), Office of Public School Construction (OPSC), the School Facilities Planning Division
(SFPD) of the CDE and the Division of the State Architect (SA), allocates funding to local
school districts from statewide general obligation bonds passed by the voters of California.

The first funding for the SFP came from Proposition 1A, approved in 1998, which provided
$6.7 billion for K-12 facilities. The second funding came from Proposition 47, which included
$11.4 billion for K-12 facilities. An additional $12.3 billion was added to this fund with the
passage of Proposition 55 in March 2004.

A school district wishing to receive state funding submits a funding application package to the
SFP. The OPSC then reviews and evaluates the package under its regulations and policies.
Approval of the 2plans by both the SA and the SFPD are required before the SAB approves the
apportionment.’“ The money is then released to the district, which is required to submit
expenditure reports to the OPSC, which audits all allocations."

In order to receive the required approval of the CDE, the school district must follow the
appropriate guldellnes under California Code of Regulations, title 5, division 1, chapter 13,

subchapter 1."* These regulations include guldehnes on site selection,® destgn of education
facilities'® and procedures for plan approval.'’

'® Conference Report on Senate Bill No. 162 (1999-2000 Reg. Sess.) as amended July 12, 1999,
page 4.

1! This statute (Stats. 1998, ch. 407), among others, is the subject of test claim 02-TC-30, School
Facilities Funding Requirements.

'2 The New Construction Program provides 50% state funds for public school projects while the
Modemization Program provides 60% state funds.

13 See School Facility Program Guidebook. <http://www.documents.dgs.ca.gov/OPSC/ PDF-
Handbooks/SFP_GdBk.pdf> [as of July 19, 2004]. This document is also part of test claim
02-TC-30, School Facilities Funding Requirements.

" See School Site Selection and Approval Guide. <http://www.cde.ca.gov/ls/fa/sf/
schoolsiteguide.asp> [as of July 19, 2004].

' California Code of Regulations, title 5, section 14010.
18 California Code of Regulations, title 5, section 14030.
1 California Code of Regulations, title 5, sections 14011 and 14012.
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Claimant’s Position

Claimant contends that the test claim legislation constitutes a reimbursable state-mandated 0

program pursuant to article XIII B, section 6 of the California Constitution and Government
Code 17514, In the original claim, claimant alleges that the test claim legislation requires school
districts to engage in the following reimbursable state-mandated activities:

1.

Develop and adopt policies and procedures in accordance with Education

Code section 39006 (now § 17215.5) for the acquisition of real property for a
school site.

Train school district personnel regarding the requirements of acquiring real
property designated as agricultural land.

Evaluate the property based on all factors affecting the public interest, not
limited to selection based on the cost of the land.

Prior to the commencement of purchasing property for any school site:

a. research city and/or county general plans to determine if the desired
parcel of land is designated in either document for agricultural use;
and,

b. research city and/or county zoning requirements to determine if the
desired parcel of land is zoned for agricultural production.

If the Jand sought to be purchased by the school district is designated in a city,
county, or city and county general plan for agricultural use and zoned for
agricultural production:

a. notify the mty, county, or city and county w1th1n which the prospective
school site is located; and,

b. consult with the city, county or city and county within which the
prospective school site is located.

Prepare a report for the governing board that will allow the governing board to
make the following findings:

a. the school district has notified and consulted with the city, county, or
city and county within which the prospective school site is to be
located; and,

b. the final site selection has been evaluated by the governing board of
the school district based on all factors affecting the public interest and
not limited to selection on the basis of the cost of the land; and,

c. the school district will attempt to minirize any public health and
safety issues resulting from the neighboring agricultural uses that may
affect the pupils and employees at the school site.

7. Conduct a meeting of the governing board to make the findings required by

Education Code section 39006 (now § 17215.5).
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. 8. Prepare and draft a board resolution with the following findings:

a. the school district has notified and consulted with the city, county, or
city and county within which the prospective school site is to be
located; and,

b. the final site selection has been evaluated by the governing board of
the school district based on all factors affecting the public interest and
not limited to selection on the basis of the cost of the land; and,

c. the school district will attempt to minimize any public health and
safety issues resulting from the neighboring agrlcu]tural uses that may
affect the pupils and employees at the school site. '8

In the amended test claim, claimant states that based on the Department of Finance (DOF) letter
filed on January 26, 1999," the claimant now believes that the following activities “were part of
prior law and therefore removes them from [the] amended test claim filing:” (3) evaluating the
property based on all factors, (4) researching city and/or county zomng requ1rements and current
use, and (5) notifying the city and/or county within which the site is located.?® Further, claimant
amended the test claim to add new alleged state-mandated activities, as follows:

1) contract with an environmental assessor to supervise the preparation of and sign a-
Phase I environmental assessment of the proposed school site unless the
governing board dectides to proceed directly to a preliminary endangerment
assessment (§ 17231.1, subd. (a)); or,

. 2) if the governing board of the school district decides to proceed directly to a
preliminary endangerment assessment, the school district shall contract with an
environmental assessor to supervise the preparation of and sign a preliminary
endangerment assessment of the proposed school site and enter into an agreement
with the DTSC to oversee the preparation of the preliminary endangerment
assessment (§ 17213.1, subd. (a)(4)). 2

Claimant commented on the draft staff analysis as follows. Under the Education Code, a school
district must house and educate all students that establish residency in the district in a manner
that does not risk the health or safety of its students. Claimant argues that the activities related to
section [7515.5 are reimbursable if all discretion 1s removed from the district for siting and
building a new school. Claimant states that school districts that are grossly overpopulated or

'® Original test claim (98-TC-04), pages 13-14,

"% In a letter dated J anuary 26, 1999, the DOF advised that activities [1] and [2] were
reimbursable mandates, that activities [3], [4] and [5] were activities already required by state
law and therefore not reimbursable mandates and that activities [6], [7] and [8] where not
required by section 17215.5 and therefore also not reimbursable mandates.

2 Amended test claim (01-TC-03), page 7.

2! Amended test claim (01-TC-03) page 16. A different numbering scheme is assigned to these

activities on pages 9-10 of the amended test claim, but for this analysis the numbering scheme on
o page 6 will be used.
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facing an influx of students due to new development in the districts’ boundaries have no choice

but to build new school sites to house and educate pupils. Under circumstances of gross 0
overcrowding in the district, claimant argues, the decision to build a new school site is

practically compelled. Those districts that face overcrowding and have no choice but to seek out

agricultural land for building a school site, according to claimant, are mandated to comply with

section 17515.5 because there is no discretion afforded the district. Thus, claimant requests

Commission staff to amend the analysis to include a limited exception to reimburse only those

districts that can establish they are practically compelled to build a new school site due to

* overpopulation or expected additional development and growth within the district and that the

only available option is to acquire agricultural land.

Claimant states that it does not dispute staff’s conclusions regarding section 17213.1,

State Agency Position

In its January 1999 comments on the original test claim statute (§ 39006, now § 17215.5), DOF
states that the alleged state-mandated activities of developing policies and procedures and
training staff both appeared to be state-mandated activities of minimal cost. DOF states that the
alleged state-mandated activities of evaluating the site on all factors and determining if the site is
zoned for agriculture are already incorporated into state law under Education Code section
17212. And the requirement that the district notifies and consults with a city and/or county is
also incorporated into state law under Education Code section 17213, subdivision (b). DOF
states that since all three are previously required activities they are not new programs or higher
levels of service. DOF also states that the alleged state-mandated activities of preparing a report,
holding a meeting, and, passing a resolution, were not required by Education Code section
17215.5. DOF states that section 17215.5 only requires the governing board to make a finding; it
does not rec;uire staff to prepare a report, conduct a specific meeting or prepare and pass a
resolution.’

In its December 2002 comments on the amended test claim statutes (§§ 17215.5 & 17213.1),
DQOF reiterates its prior statements on policy development and training, stating that both appear
to be state-mandated activities that impose minimal cost. DOF argues that the newly alleged
state-mandated activities, such as contracting for a Phase I environmental assessment, and
contracting for a preliminary endangerment assessment are not state-mandated. DOF points out
that the entire section 17213.1 begins with “As a condition of receiving funding pursuant to
Chapter 12.5...”% Therefore, DOF argues that section 17213.1 sets out the requirements for an
optional funding source and does not constitute state-mandated activities.

However, DOF reverses its position on the alleged state-mandated activities of preparing a report
and a resolution, arguing that although they are not specifically required by the section 17215.5,
these activities are “reasonable and consistent with the intent of the statute.”?* DOF states that,
in accordance with its previous comments, holding a meeting is not specifically required by

22 DOF comments on test claim 98-TC-04, dated January 26, 1999, pages 1-3.
3 Education Code section 17213.1.
% DOF comments on test claim 01-TC-03, dated December 3, 2001, page 3.
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section 17215.5 and the board could make the required finding at “a regularly scheduled board
meeting,”?’ '

Finally, DOF points out that, “[t]he appropriate period in the State Mandates process for
identifying reimbursable activities is the Test Claim phase ... [i]t is inappropriate to transform
the Parameters and Guidelines phase ... into a venue for Claimants to seek reimbursement for
activities they failed to identify in their test claims.”

Discussion

The courts have found that article XIII B, section 6 of the California Constitution?’ recogmzes
the state constitutional restriction on the powers of local government to tax and spend “Its
purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
responstbllltles because of the taxing and spending limitations that articles XIII A and XIII B
impose.’ ? A test claim statute or executive order may impose a reimbursable state program ifit
orders or commands a local agency or school district to engage in an activity or task In
addition, the required activity or task must be new, constituting a “new program,” or it must
create a “higher level of service” over the previously required level of service.”!

The courts have defined a “program” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, or a
law that imposes unique requirements on local agencies or school districts to implement a state
policy, but does not apply generally to all residents and entities in the state.’? To determine if the

2 DOF comments on test claim 01-TC-03, dated December 5, 2001, page 2.
% DOF comments on test claim 01-TC-03, dated December 5, 2001, page 3.

%7 Article XHI B, section 6 provides: “Whenever the Legislature or any state agency mandates a
new program or higher level of service on any local government, the state shall provide a
subvention of funds to reimburse such local government for the costs of such program or
increased level of service, except that the Legislature may, but need not, provide such subjection
of funds for the following mandates: (a) Legislative mandates requested by the local agency
affected; (b) Legislation defining a new crime or changing an existing definition of a crime; or
(c) Legislative mandates enacted prior to January 1, 1975, or executive orders of regulations
initially implementing legislation enacted prior to January 1, 1975.”

2 Department of Finance v. Commission on State Mandates (Kern High School District) (2003)
30 Cal.4th 727, 735.

¥ County of San Diego v. State of California (1997) 15 Cal.4th 68, 81.
* Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.

3 San Diego Unified School Dist. v. Commission on State Mandates (2004)__ Cal.4th __

{16 Cal.Rptr.3d 466, 477] (San Diego Unified School Dist.); Lucia Mar Unified School Dist. v.
Honig, (1988) 44 Cal.3d 830, 835.

% San Diego Unified School Dist.; supra, __Cal4th __[[16 Cal.Rpir.3d 466, 475); reaffirming

the test set out in County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia
Mar, supra, 44 Cal.3d 830, 835.
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program is new or imposes a higher level of service, the test claim legislation must be compared
with the le%al requirement in effect immediately before the enactment of the test claim
legislation.”® A “higher level of service” occurs when the new “requirements were intended to
provide an enhanced service to the public.”** Finally, the newly required activity or increased
level of service must impose costs mandated by the state.®

The Commission is vested with the exclusive authority to adjudicate disputes over the existence
of state-mandated programs within the meaning of article XIII B, section 6.°® In making its
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an

“equitable ;‘;:medy to cure the perceived unfairness resulting from political decisions on funding
priorities.”

Issue: Do the test claim statutes impose a state-mandated activity on school districts within
the meaning of article XIII B, section 6?

The courts have held that article XIII B, section 6 was not intended to entitle local agencies and
school districts to reimbursement for all costs resulting from legislative enactments, but only
those costs “mandated” by a new program or higher level of service imposed upon them by the

state.’® Thus, the issue is whether the test claim statutes impose a state-mandated activity on
school districts.

Education Code section 17215.5: This section requires the governing board of a school district
to make three findings if the board wishes to acquire and build a new schoel on land zoned for
agricultural use. The section states that before acquiring land zoned for agricultural use the
governing board of a school district must find:

1) that the school district has notified and consulted with the city and/or county
within which the site is located; and,

2) that the final site selection has been evaluated by the school governing board
based on factors other than costs; and,

3) that the school district will attempt to minimize any public health issue resulting
from neighboring agricultural uses.

33 San Diego Unified School Dist., supra, __Cal.4th __ [16 Cal.Rptr.3d 466, 477). Lucia Mar
Unified School Dist. v. Honig, supra, 44 Cal.3d 830, 835.

3 San Diego Unified School Dist., supra, __ Cal.4th __ [16 Cal.Rptr.3d 466, 477].

33 County of Fresne v. State of California (1991) 53 Cal.3d 482, 187, Coﬁnry of Sonoma v.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284; Government Code sections
17514 and 17556.

3% Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551 and 175352.

» County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of
California (1996) 45 Cal.App.4th 1802, 1817. :

38 Lucia Mar Unified School Dist., supra, 44 Cal.3d 830, 835; City of San Jose v. State of |
California, supre, 45 Cal.App.4th 1802, 1816. .
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Staff finds that this section is not subject to article XIII B, section 6 because the decisions to
construct a new school as well as where to site it are discretionary decisions made by the local
governing board of a school district. Section 17215.5 does not require the acquisition of any
land for a school, nor does it specify the type of land to be acquired (including land zoned for
agricultural use.)

Although California law does express the intent of the Legislature that public education shall be
a priority in the state and provided by the state,* there are no statutes or regulations requiring a
school district or county board of education to construct school facilities. School districts are
given the Fower by state law to lease *®or purchase41 land for school facilities, to construct school
facilities*” and to establish additional schools in the district.” However, in all of these statutes
permissive language is used when describing the role of the governing board of the school
district. In sections 17244 and 17245 the board “...is authorized...” and section 17342 states
that the, “governing board of any school, whenever in its judgment it is desirable to do so, may
establish additional schools in the district.”

California courts have also found that the construction of school facilities within a school district
is a discretionary decision of the school district. In People v. Oken, the court found that,
“[w]here, when or how, if at all, a school district constructs school buildings is a matter within
the sole competency of its goveminﬁg board to determine.”* This was reiterated in a state
Attorney General opinion in 1988.*

With the conventional construction of school facilties, the question of “where,
when or how, if at all, a school district shall construct a school building [ ] is a
matter within the sole competency of its governing board to determine .” (People
v. Oken (1958) 159 Cal. App.2d 456, 460.) The same is essentially true with the
construction of a school facility under the Leroy F. Greene State School Building
‘'Lease-Purchase Law.*

This language indicates that all aspects of new school facilities, including when they are
constructed and if they are constructed at all, is a decision left to local school boards.

In recent cases the courts have again held that the power to site a school belongs to the local
school district and not the state. In Town of Atherton v. Superior Court of San Mateo, the court
found that “[u]nder the statutes ... the state has expressly granted the power of location to its

* Education Code sections 16001, 16701 and 17001.
* Education Code section 17244,

*! Education Code sections 17340 and 35162,

2 Bducation Code sections 17245 and 17340,

* Education Code sections 17342,

* People v. Oken (1958) 159 Cal. App.2d 456, 460.

45 “Although Attorney General opinions are not binding, they are entitled to great weight.”
Freedom Newspapers, Inc. v. Orange County Employees Retirement (1993) 6 Cal.4th 829, 832.

%71 Opinions Attorney General of California 332,339 (1988).
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agencies, the school districts.”’ In City of Santa Clara v. Santa Clara Unified School District,
the court found that “the selection of a school site by a school district involves an exercise of

legislative and discretionary action and may not be challenged as to its wisdom, expediency or
reasonableness. ...

Additionally, there are no statutes that direct school districts where to place schools. Former
Education Code sections 37000 through 37008 did relate to the specific location of schools, but
were repealed by Statutes 1989, chapter 1256. Currently, the only section that pertains to state
agency involvement in school site selection is section 17521, However, section 17521 only
requires that the CDE create standards for use by school districts in the selection of school sites
and allows school districts to request advice on the acquisition of a proposed site.

Therefore, based both on statutes and case law, the decision to acquire land on which to site a
school and the decision as to which land to acquire are both decisions that are made at the
discretion of the school district. If a district’s decision is discretionary, no state-mandated costs
will be found.

In City of Merced v. State of Calrj"ornia,49 the court determined that the city’s decision to exercise
eminent domain was discretionary. The court found that no state reimbursement was required
for loss of goodwill to businesses over which eminent domain was exercised, the court reasoned
as follows:

We agree that the Legislature intended for payment of goodwill to be
discretionary. The above authorities reveal that whether a city or county decides
to exercise eminent domain is, essentially, an option of the city or county rather
than a mandate of the state. The fundamental concept is that the city or county is
not required to exercise eminent domain. ** [Emphasis added.]

In Kern High School District,’" the California Supreme Court found that costs associated with
notices and agendas required by state law were not entitled to reimbursement if the requirements
for notice and agendas were part of a program in which the school district had chosen to
participate. In that case, the California Supreme Court affirmed the reasoning of the City of

" Merced case as follows:

[T]he core point articulated by the court in City of Merced is that activities
undertaken at the option or discretion of a local government entity (that is, actions
undertaken without any legal compulsion or threat of penalty for nonparticipation)
do not trigger a state mandate and hence do not require reimbursement of funds —

47 Town of Atherton v. Superior Court of San Mateo (1958) 159 Cal.App.2d 417, 428.

“8 City of Santa Clara v. Santa Clara Unified School District (1971) 22 Cal.App.3d 152, 161,
footnote 4.

 City of Merced v. State of California (1984) 153 Cal.App.3d 777, 783.
* Ibid.
5! Kern High School District, supra, 30 Cal.4th 727,
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even if the local entity is obligated to incur costs as a result of its discretionary
decision to participate in a particular program or pt‘actice.52

The Supreme Court left undecided whether a reimbursable state mandate “might be found
in circumstances short of legal compulsion—for example, if the state were to impose a
substantial penalty (independent of the program funds at issue) upon any local entity that
declined to participate in a given program.” As explained below, there is no evidence
in the record that school districts are “practically compelled” to acquire agricultural land
to build schools. The test claim statute does not impose a penalty for noncompliance.

Although the Supreme Court declined to extend the City of Merced holding in a recent case,” its
core point stands: there is no state mandate where a local government or school district freely
undertakes activities at its option. The Commission is not free to disregard the clear statement of
the California Supreme Court interpreting mandates law. Thus, pursuant to state law, school
districts remain free to site new schools where they choose. The statutory duties imposed by
section 17215.5 flow from the decision to site a school on land zoned for agricultural use. Based
on the Kern High School Dist. case, since this decision is a local discretionary activity, any
requirements imposed by the state on the local decision do not constitute a reimbursable state
mandate.

Claimant argues that the Commission should find a limited exception to reimburse those districts
that can establish they are practically comnpelled to build a new school site due to overpopulation
or expected additional development and growth within the district and that the only available
option is to acquire agricultural land.

Staff disagrees because claimant does not submit any evidence as to the existence of this
situation. The Commission must base its findings on substantial evidence in the record.”

...[S]ubstantial evidence has been defined in two ways: first, as evidence of
ponderable legal significance ... reasonable in nature, credible, and of solid value
[citation]; and second, as relevant evidence that a reasonable mind might accept
as adequate to support a conclusion. [The finding must be supported by] ...all
relevant evidence in the entire record, considering both the evidence that supports
the administrative decision and the evidence against it, in order to determine
whether or not the agency decision is supported by "substantial evidence.”®

%2 I1d. at page 742.
5 Ibid.

* San Diego Unified School Dist., supra, __ Cal.4th _ [[16 Cal.Rptr.3d 466, 485-486]. The
Court reached its decision on alternative grounds not involving the City of Merced rationale. .

* Topanga Association for a Scenic Community v. County of Los Angeles (1974) 11 Cal.3d 506,
3135; Government Code section 17559, subdivision (b).

%6 Desmond v. County of Contra Costa (1993) 21 Cal.App.4th 330, 335.
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Moreover, the Commission’s regulations require that all factual evidence be supported by either
a signed declaration and/or swomn testimony.’ 0

Since claimant has not submitted evidence describing a situation where a school district meets
the hypothetical criteria claimant suggests, the record does not support a finding of a state-
mandated program. Therefore, staff finds that section 17215.5 does not impose a state-mandated
activity on school districts within the meaning of article XIII B, section 6.

Education Code section 17213.1: This section, enacted in 1999, lays out the additional
requirements’® that school districts must satisfy in order to receive funding from the LeroyF.
Greene School Facilities Act of 1998.% It requires school districts to contract for a Phase I
environmental assessment or if necessary a preliminary endangerment assessment if the school
district wishes to request state funding for the facility. These requirements specifically address
the study of new school sites for natural, previous or potential releases of hazardous or toxic
substances.

When construing a statute, the Commission, like a court, must ascertain the intent of the
Legislature so as to effectuate the purpose of the law.

In determining such intent, a court must look first to the words of the statute
themselves, giving to the language its usual, ordinary import and according
significance, if possible, to every word, phrase and sentence in pursuance of the
legislative purpose [citation]. At the same time, we de not consider statutory
language in isolation [citation]. Instead, we examine the entire substance of the
statute in order to determine the scope and purpose of the provision, construing its
words in context and harmonizing its various parts [citation]. Moreover, we read
every statute with reference to the entire scheme of law of which it is part so that
the whole may be harmonized and retain effectiveness [citations].5

Section 17213.17s first sentence states, “As a condition of receiving state funding....” The plain
meaning of this section is that the requirements in section 17213.1 only apply to school districts
that decide to request funding through the Leroy F. Greene School Facilities Act of 1998, Thus,
the district’s decision to seek funds under this act is discretionary and not mandatory. DOF

37 California Code of Regulations, title 2, sections 1183.03, subdivision (b)(1) and 1187.5,
subdivision (b).

58 Basic requirements for school siting can be found in California Code of Regulations, title 5,
sections 14001-14012 and Education Code section 17251.

59 Section 17072.13 provides that a school district may request up to 50% of the cost of
implementing this section if it chooses to request funding from the State Funding Program (SF_P).
If a school district qualifies as eligible for financial hardship under section 17075. 10 or if the site
meets the environmental hardship criteria in section 17072.13, subdivision (c)(1), then up to
100% of this cost can be requested from the SFP.

0 ¢yate Farm Mutual Automobile Ins. Co. v. Garamendi (2004) 32 Cal.4th 1029, 1043.
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alleges that aPprommately 58% of districts do not apply for funding under the 1998 Leroy
. Greene Act.’®

As stated above, if a district’s decision is discretionary, no state-mandated costs will be found.®

Therefore, the requirements imposed on the conditional funding from the Leroy F. Greene
School Facilities Act of 1998 are not state-mandated activities, so section 17213.1 is not a
reimbursable mandate on school districts within the meaning of article XIII B, sectlon 6 of the
California Constitution.

Conclusion

Staff finds that the test claim statutes, Education Code sections 17215.5 and 17213.1, do not
impose a reimbursable state-mandated program on school districts within the meaning of article
XIII B, section 6 of the California Constitution and Government Code section 17514. This
conclusion is based on the following findings:

1) For Education Code section 17215.5, the specified findings the school district must make
if the proposed school site is on land zoned for agricultural use is not state-mandated
because the decision to build a school, as well as where to locate it, including the

acquisition of agricultural land for a school, is a discretionary decision left to local school
districts by state law.

2) For Education Code section 17213.1, the procedures a school district must follow when it
seeks state funding pursuant to the Leroy Greene School Facilities Act of 1998
(commencing with Ed. Code, § 17070.10) are not state-mandated because the school
. district is not required to request state funding under section 17213.1.

Recommendation

Staff recommends that the Commission adopt this analysis and deny the test claim.

8! DOF comments on test claim 01-TC-03, dated December 5, 2001, page 2.

62 Kern High School District, supra, 30 Cal.4th 727, 742; City of Merced v. State of California,
. supra, 153 Cal App.3d 777, 783.
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BN o S EXHIBIT A
BREi~TWOOD UNION SCHObL DISTRICT
J. DOUGLAS ADAMS. SUPERINTENDENT

255 GUTHRIE (ANE » BRENTWOOD, CA B4513
{510) 834-1168 + FAX (510} 634-8583

msmwoon §SCHOOL GARIN SCHOOL RON NUNN SCHOOL EDNA HILL BCHOOL WILLIAM B. BRISTOW MIDDLE 8sCHoOL
{610} 834-3408 (510) 834-5252 (610) 516-0131 (510) 634-3548 ' (510) 516-8720
Fax (510) £13-0607 Fax (510) 513-06D8 Fax (510} 513-0655 Fax (510) 513-0688 Fax {510) 516-8725 ,

RECFFD

July 22, 1998 | .\  AUG 141998

Paula Higashi, Executive Director ' \/,ESL’“"- e |
Commission on State Mandates -

1300 ¥I= Street, Suite 950 '

Sacramento, CA 95814

Re:  Test Claim of Brentwood Union School District
Chapter 509, Statutes of 1996 (AB 1724)
Education Code Section 39006 98‘ TC~O L‘.

Acqguisition of Agricuitural Land For a School Site
Dear Ms. Higashi:’

‘ . Attached please find the original and seven (7) copies of the test claim of the Brentwood Union |
School District alleging reimbursable costs mandated by the Staté for schools districts and county
offices of education to perform the administrative tasks associated with implementing the
requirements of Chapter 509, Statutes of 1996 (ﬂB"l 724), Education Code Section 39006.
Brentwood Union School District has retained Mandated Cost Systems, Inc. who will be assisting
us in processing this test ¢laim. Mandated Cost Systems Inc.’s representative is Paul C. Minney of
GRARD & VINSON. Should you have any questions or need additional information, please contact
Mr. Minney at (925) 746-7660.

Very truly yours, .

J. Douglas Adams
Superintendent

ce: Steve Smith, Mandated Cost Systems, Inc.
| Diana Halpenny, Chair, Education Mandated Cost Network Executive Committee
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" Paul C. Minney, Esg. '
. GIRARD & VINSON

1676 North California Blvd., Suite 450

Walnut Creek, CA 94596

Telephone: (925) 746-7660

Pax: (925) 935-7995

Attorney for Mandated Cost Systems, Inc., and
Test Claimant Representative
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L STATE’:MF;‘,NT' OF THE CLAIM
This test claim alleges State mandated reimbursable costs for school districts' to hﬁplemeiﬁ
the requirements-of Chapter 509, Statutes of 1996 (AB 1’?24) when acquiring agricultura} 1and for -
a school site. Chapter 509, Statutes of 1996 added Education Code §39006 which requires the
governing board of a school disttict which is acquiring real propert"y designated as agricultural land |
for a school site to make 'cértain findings prior to commerncing acquisition of the property.

1. SCURCE QF THE MANDATED COSTS

The mandates described in this test claim are contamed m Chapter 509, Statutes of 1996,%
which added §39006 to the Bducation Code.

0. ACTIVITIES RBQUIRED BY STATE PRIOR TO JANUARY 1, 1975

This section contains a summary of the law, pertﬁighg -to thé mandated activities claimed
herein, as of Decémbe‘r 31, 197 4,

The statutory scheme in existence in 1974 provided that prior to firial ;site selection, school
district governing boards were fcquired to investigate quspgct;h’te school sites to ensure that site
selection was determined by an evaluation of all f;acto'rs affecting the public interest and not Limited
to selection on the basis.of raw land cost only.

.The Education Code requmd that site investigation include geological and soil engmeenng
studies-as needed to prov1de m assessment of the site'and potential for earthquake damage The site .
myesugatmn was to be cond_ucted by comp:tqnt personnel.  The geologicdl and soil engmeermg
studies were required to be of such nature as to preclude siting a school in any location wﬁere the

geological characteristics were such that the construction effort required to make the site safe for

“School district” means any school district, community college district, or cmmty su;:ennte.ndent of

. ' schools, (See Government Code §17519),

A true and correct copy of Chapter 509, Stamtes of 1996 is attached hereto, marked as Bxhibit “A”
and fully incarparated by reference herem
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occupancy would be economically unfeasible. The site evaluation was also required to include the
location of the site with respect to population, transportation, water supply, waste disposal facilities,
utilities, traffic hazards, surface drainage conditions, and other factors that would affect the operating
césts, as well as the initial costs, of the total project. |

The statutes further required that no school building V"V_RS to be constructed or situated-on the -
trace of an active geological fault. An active geological fault is whcré surffl;ice ruptures can be
reasonably expected to oceur within the life of the building.

The statutes also required that similar geological and soil engineering investigations were to
be made as deemed necessary by the Department of General Services for the construction of any

school building. A study did not need to be made if the site or sites were the subject of an adequate

prior study.

A copy of the investigation report conducted pursuant to these sections was required to be

submitted to the Department of General Services and the Department of Education.

IV. HISTORY OF REQUIRED ACTIVITIES FROM JANUARY 1, 1975 TO
DATE OF MANDATE CLATMED HEREIN

The following is A chronology of the statutory authority affecting school site land acquisition

from January 1, 1975 to present:

Exhibit Year Title Notes
«g» | 1976 | Stats. 1976, c. 557, §1 ®  Amendment to Statute
: Education Code §15002.1°

2 A true and correct copy of Stats. 1976, ¢. 557, §1, Education Code §15002.1 is attached hereto,
marked as Exhibit “B” and fully incorporated by reference herein.
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. Exhibit | Year Tide | Notes

“B” 1976 | Stats. 1976, c. 557, §1 e Added language stating that where any
(Con’t) Education Code §15002.1 school site located within the
' (Con’t) boundaries of a “special studies zone”

or “within an area designated as
geologically hazardous in the seismic
safety element of local general plag,..”
the school district is required to
conduct an mvestigation which shall
_ include “such geological and soil
engineering studies by competent
persomme] as.are needed to provide an
assessment of the nature of the gite and
potential for earthqueke of other
geological hazard damage.”
L Amendment relocated within the |
: statute the language: “No such studies
need be made if the site or sites under
construction have been the subject of
, . - adequate prior studies.”
L o Statute now defines a “special study :
. : . : " zone” as one which is shown on any
map, or maps, compiled by the State
Geologist pursuant to the provisions of
the Public Resources Code Chapter 7.5
(commencing with §2621).
° Statute changed thie recipient of the.|
' investigation reports.  Only the
Department of Bducation is required to
receive a report.
. Deleted language regarding that no
. school building may be constructed or |
situated on the trace of an active
geological fault. Statute also deleted
. definition of “active geological fault.”
Language moved to Bducation Code
§15002.2.
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Exhibit

Year

_Title

Notes

uBsi
(Con't)

1976

| stats. 1976, <. 557, §1

Bducation Code §15002.1
(Con'’t)

Deleted language regarding “siroilar
geological and soil engineering
investigations” that are deemed
necessary by the Department of
General Services for the construction
of any school building, or if the
estimated costs exceeds ten thousand
($10,000) dollars. Language moved to
Education Code §15002.2.

f “C’ »

1976

Stats, 1976, c. 1010, §2

‘Bducation Code §39002*

Renumbered statute to Bducation Code
§39002.

Statute reverted to 1972 version.
Operative date is April 30, 1977, the
same operative date as Stats, 1977 C.
36, §141. :

(‘D”

1 1977

Stats: 1977, c. 36, §141
Education Code §39002°

Statute the same as Stats, 1976, c. 557,
§1 above.

Stats. 1976, c. 557, §1 is urgency
legisiation which amended a large
portion of Education statutes. Section
39002 is mcluded m c¢. 557. The
change was operative on April 30,

- 1977, the same date as Stats. 1976, c.

1010, §2 which is listed above.

“E“

1984

Stats. 1984, c., 1009, §1
Bducation Code §'_’.’90025

Amendment to statute.

Changed reference of local general
plan  from Government Code
§65302(f) to Government Code
§65302(g).

A true and correct copy of Stats. 1976, c. 1010, §2, Educa.non Code §39002 is attached hereto,
marked as Bxhibit “C" and incorporated fully by reference herein.

A true and carrect copy of Stats. 1977, c. 36, §141, Education Code §39002 is attached bereto,
markad as Exhibit “D” and incorperated fully by reference herein.

A true and correct copy of Stats. 1984, c. 1009, §1, Bducation Code §39002 is attached hereto,
marked as Bxhibit “E" and incarporated fully by reference herein.
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Exhibit | Year | .. Title Notes
3l 1994 | Stats. 1§94, c. 840, §10 . Deleted language that a copy of the

[AB 3562) investigation report is required to be
Bducation Code §390027 submittéd to the State Department of
Education. -

®  AB 3562 is a bill that deleted certain
' feports, certifications and submittals |
made by certain state agencies and

local educational entities. A
“G» | 1998 |Stats1996,c.27783  |® Renumbered statute from §39002 to
[SB 1562] _ Bducation Code §17212 without auny
Education Code §172128 substantive changes.

V. DESCRIPTION OF REQUIRED AC’ITVITIES IMMEDIATELY
' PRIOR TO NEWLY MANDATED ACTTVITIES

On December 31, 1996 (the day immediately prior to the effective date of Chapter 509,

statutes of 1996), school districts acquiring agricaltural land for a school site ﬁvere required to do the -

1

. following: ' N

A, Bvahiate Land At Public Heaning Pur suant Ta State Department of Education
Standards

Pnor to commencmg the acqmsmon of real property for a new school s1te or an
addmon, a school district governmg board was requlred to evaluate the property at a pubhc hsanng
. according to the standards set forth by the State Department of Bducation.® Those standards are set

forth in Title 5 of the California Administrative Code §14010,1

A true and carrect copy of Stats. 1994, c, 840, §10, [AB 3562}, Rducation Code §35002 is attached
hereto, marked as Bxhibit “F” and mcurpnrated fully by refm'ence he:em

A true and correct copy of Stats. 1996, c. 277 §3 [SB 1562], Educahon Code §17212 is attacﬁéd
hereto, marked as Exhibit “G" and incc:rpmated fully by reference herein.

A true and correct capy of Education Code §39001 is attached hercto marked as Exhibit ‘“H” and
. incorporated fully by reference herein.

1o A true and correct copy of §14010 of the Califarnia Administrative Code i attached hereto, marked
a5 Exhibit “T” and incarporated fully by reference herein.
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" B. Notice to Plannj:'ng Commission
* Under Public Resources Code §21151.2, pﬁor to acquiring title to reai property, the
school district governing board was required to give written notice of the proposed acqu:;Lsition to the
plannjng commission having jurisdiction. The planning pommission was then required to conduct
an investigation of the proposed site and within thirty (30) days after receipt of the notice, the
commission was required to submit to the governing board a written repoﬁ of the investigation and
its.recommcndations regarding the acquisition of title. (Public Resources Code §2>1 151.2).

The school disﬁ:i.ct governiﬁg board could not at:qui're title to the property until the
report was received. If the report did not favor acquisition éf title, the governing bo ardv could not
acquire title to the property until 30 days after the commission’s report was received. (Public
Re;sonrées Code §21151.2).

C. Site inﬁsﬁgation

As of December 31, 1996, Bducation Code §39002 provided that prior to final site
selection, | school district governing boards were required to have prospective séhool ‘sites
investigated by competent personnel to ensure that the final _site selection was dctermiﬁed by an
evaluation of all fac-tors affectiﬁg the public imeréét and was not limited to selection on the basis of
raw land cost only. (Education Code §39002).

If the prospective site was located within the boundaries of any special studies zone
or within an area designated as geologica]lj hazardous in the safety element of the local genefal plan,
then Education Code §39002 required the investigation to include geological'and soil engineering

stu&iea by competent personnel to assess the nature of the site and potential for earthquake or other
geological hazard dal:'nage.' (Bducation Code §39002).

| If the school district was required to conduct geological and soil engineering studies,

TEST CLAM RHGARDING ACQUISITION OF AGRICULTURAL 110 o ' N
L.AND FCR A SCHOOL SITE -




the studies were required to bé of such nature as to prectude siting a school in any location where -
the geological characteristics were such that the construction effort required to make the site safe
for occupency would be economic'ally unfeasible. (Bducation Code §39002).

The site evalaation was also required to include the location of the site with respect
to population, iransportation, water supply, waste disposal facilities, utilities, n'afﬁc hazards, surface
drainage conditions, and othér factors that 'would affect the opérating costs, as well as the nitial
costs, of the total project. (Education Code §3%002).

. D. Geological and Soil Engineering Study

The Department of General Services may also have required a school district to
‘conduct geological and soil engineering studies for i)roperty located éutside a special studies zone,
(Educ’aﬁoﬁ Code §39002.5). ‘However, no such study wes required if the site hiad been the subject
. of an adequate prior study. ‘(Education Code.§39002.5).

E. Submit Geological and Soil Bngineering Study

‘Copies of any geological and soil engiueering investigation report were required to
be submitted to the Department of General Services and the Department of Bducation. (Bducation

Code §39002.5).

F, Environmental Imnachééoft

A school dlsmct was required to prepare and consider an éhviroﬁmental impact report
(*EBIR”) before aﬁy project was approved or disapproved. (fub]ic Resotirces 'Cocie §21151.8' and -
Education Code §39003). A school district could not approve an environmental impaqt report or
negative declaration for any project involving the purchase of a schoolsite (or the construction of a
new elemeéntary or secondary school) by a school district ﬁnlesS‘ gll of the foﬂowing occurred:

. 1. The environmental impact reéport or negatzve' declaration included
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information needed to determine if the property proposed to be purchased, or

to be constructed upon, was any of the following:

A

Current/Former Hazardous Waste Disposal Site: The site of a current
or former hazardous waste disposal site or solid waste disposal site
and, 1f 50, whether the wast-e,s had- been removed.

Hazardous Substance Release Site: A héza:dous substance release
site identified by the State Department of Health Services m a list
adopted pursuant to §25356 for removal or remedial action pursuant
to Chapter 6.8 (commencing with §25_30d) of Division 20 of the
Health and'Safety' Code.

Site With Pipelines Carrying Hazardous Materisls: A site which
contained one or more pipelines, situated underground or
aboveground, which carried hazardou-s substances, acutely hazardous
materials, or hazardous wastes, unless the pipeline was a natural gas

line used only to supply natural gas to that school or neighborhood.

2. Identification of Nejgl_lboring Hazardous Sites: The school district preparing

the environmental impact report or negative declaration has notified m

writing and consulted with the administering agency, in which the proposed

schoolsite was located, and with any air pollution.control district or air

quality management district having jurisdiction in the area, to identify

facilities within one-fourth of a mile of the proposed schoolsite which might

reasonably be anticipated to emit hazardous ernissions or handle hazardous

or acutely hazardous materials, substances, or waste. The notification by the
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lead agency was required to include a list of the locations for which
mmformation is sought. -

3. School District Governing Béard Written Findings: The governing board of

the school district makes ope of the following written findings:

a. Consultation identified no such facilities specified in parégraph (2),
above. |

b. The facilities specified in paragraph (2), above, exist, but one of the
following conditions applied:

i, The- health -risk's from the fa'ciﬁties do. not and will not
constitute an actual or potential endangerment of public
health to persons who would attend or be employed at the

. proposed school.

' ii. Corrective measures requifed under an existing order by
another agency having jurisdiction over the facilities will,
before the school is 6ecupied, result i the mitigation of all
chronic or accidental hazardous air emissions to levels that do
not constitute an actual or patential endangefment of public
health to pcfsons who would attend or be employed at the
proposed school. |

c. I the governing board makes such a finding, it was required to also

make a subsequent findihg, prior to 6ccﬁpancy of the school, .that the
emissions have been mitigated.

. ' "4, Each administering agency, air poilﬁtion control district, or air quality

. 3
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management district receiving written notification from a school district to
identify facilities pursuant to paragféph (2), above, was required to provide
the requested imformation and provide a written résponse to the lead agency
within 30 days of receiving the notification,

5. The envirénmenta] impact report or negative declaration was Tequired to be
conclusively presumed to comply with this section as to the area of
responsibﬂi@ of any agency which did not respond within thirty (30) days.

6. | If a school district carried out the consultation required by paragraph (2), the
environmental fmpact report or the negative declaration was conclusively
presumed to comply, notwithstanding amy failure of the consultation to
";dent.ify an existing facility specified in paragra;;h (2).

G.-  Acquisition of Contig@'us Real ProEertg

Under Bducation Code §39013, the governing board of a school district counld acquire
a site for a school building contiguous to the boundaries of the district and upon the acquisition of
the site, the site would become a part of the district. A school site is considered contiguous even if
the site is separated from the boundaries of the distfict by é.road, street, stream, or'other natural or
artificial barrier or right-of-way. (Bducation Code §39013).

However, under Education Code §-39013, a school district could not acquire a
contiguous site untll the county committee on school district organization of the county or of each
of the couﬁties concerned received the proposal for acquisition of the site, and thc committee
reported its recommendations to the goveming boards of the districts and each county superintendent
of schools concerned. The report of the county committee was required to be made within sixty (60)

days from the time the propdsal for acquisition of the site was submitted to it. (Bducation Code
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§39013). |
" H Acouition of Property Near An Airport
‘ Under Bducation Code §17215, school district governing boards were required to
follov-v additional procedures prior to the purchase of property located within two miles of an ajrport.
The governing board of each schoo!l district was required to give the Department of
- Trausportation written notice of the propdsed acquisition. The board was also required to subrmit
aﬁy information required by the Department of Transportation if the proposed site was within two
miles, measured by air line, of an airport runway or a potential r'um'nay.
'The Department of Trausportation was required to iﬁvestigate the proposed site.
Within thirty (30) working days after receipt of the notice, the Department was required to submit
to the governing board a written report and its 'recounnenciations' concerning acquisition of the site.
. As part of the investigation, the Department of Transportation V;ifaS required to give notice to the
owner and operator of the airport who would be granted the opportunity to comment upon the
‘proposed schoolsite,
The governing board c‘ould not acquire title to the property until the report of the
Department of Transportation. wag réceive;d If the report did not favor the acquisition of the property
~ for a schoolsite or an addition to a present schoolsite, the governing board could not acquire title to
the property uatil thirty (30) days after the departments report wes 'rBCei;r‘ed and until the
department's report has been read at a public hearing duly called after 10 days notice published once
in a newspaper of general circulation within the school district or, if there was no newspaper of
genéral circulation within the school district, in a DEWSpaper of general circulation ﬁiﬁbjn the county
in which the property was located.

. If the recommendations of the Department‘ of TransportaﬁOn were not favorable, the
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recommendations could not be overruled without the expréss approval of the State Allocation Board.
 Bducation Code §17215 did not apply to sites acquired prior to January 1, 1966, nor
to any additions or extensions to those sites, |

L Public Hearing Regarding Property Acguisition Negatiations

Under »Govcrnmf:nt Code §54956.8, prior to the negotiations to purchase réal
propefty, school d1stnct goveming boards were required to ﬁold an open and public session in which
it identified the real property cor teal properties and the person or persons with whom its negotiator
may neg.otiate. Howew"er, the school district governing board could hold a closed session with its
negotiator to grant authority to its neg-otiator regariiing price and terms of payment for the purchase
of real property. (Government Code §54956.8).

~ V1. DESCRIPTION OF NEWLY MANDATED ACTIVITIES

A. School Districts Newly Mandated Activities

Chapter 509, Statutes of 1996 (which added §39006 to the Bducation Code and took

eﬂ’eét on Jamary 1, 1997) results in school districts incurring costs mandated by the State as defined

-in Govcrnﬁzent Code §17514," by creating new state mandated dﬁties relating to the uniquely
governmental fimction of providing public education to children. The statute applies only to public -

schools and does not apply. generally to all residents and entities in the State.

" The new duties mandated by the State upon school districts by Chapter 509, Statutes ‘

u Government Code §17514 states:

“Costs mandated by the State’ means any increased costs which a local

agency or school district is required to incur after July 1, 1980, as aresult.
of eny statute enacted on or after January 1, 1975, or any executive order

implementing any statute enacted upon or after January 1, 1975, which
mandates a new program’ or higher level of service of any existing
program within the meaning of Section 6 of Article XIUB of the
California Constitution.” ’ '
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of 1996 (Rducation Code §39006) which require state refmbursement are as follows:

1.

Develop and adc-pf policies and procedures in accordance with Bducation

Code §39006 for the acquisition of real property for a school site.

Train school district personnel regarding the requirements ovf acquiring real

prope;rty designated as agricultural land. |

Evaluate the property based upon all factors affecting the public interest, not

limited to selection on the basis of the cost of the land.

Prior to the commencement of purﬁhasing property for any school site:

a. Research ¢ity and/or county general plans to determine if the desired
parcel of 1and is designated in either document for agricultural use;
and

b. - -Research city and/or county zoning requirements to determine if the
desired parcel of land is zoned for agricultural production.

If the lanid sought to be purchased by the school district is designated in a

city, county, or city and county gen_éfai plan for agﬁﬁulhnal use and zoned for

agricultural production: |

a. Notify the city, county, or city aiid county within which the
prospective school site is located. =

b. Cotisult wjth the city, county, or éity and county within which the -
prospective school site is loééted.

Prepare a report for the governing board that will allow the governing board

12

The Legigiative Connsel has determined that Chapta' 309, Statutes of 1996 “imposes additional duties
on the governing boards of school districts” and therefore imposes a state mandated local program.
(See Legislative Counsel’'s Dlgest Chapter 509, Statutes of 1996, altached a8 Ex]:utnt J”}
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to make the following findings:

a.

The school district has notified and consulted with the city, county,
or city and county within which the prospective school site is to be
located.

The fmal site selection has been evaluated by the governing board of
the school district ba_éed on alt fac_:tors affecting the public interest and
not limited to selection on the basis of the cost of the land.

The school district will attempt to minimize any public health and
safety issues remﬂtmg from the ne_ighboﬁng agricultural uses that may

affect the pupﬁs and employees at the school site.

7. Conduct a meeting of the governing board go that the governing board may

make the findings required by Education Code §39006 (i.e., Chapter 509,

Statutes of 1996).

8. Prepare and draft a board resolution with the following findings:

a.

The school distn'ct.has notified and consulted with the city, county,
or city and county within which the prospective school site is to be
located.

The final site selection has been evaluated by the governing board of
the school district based on all factors affecting the public mterest and |
ﬁot limited to selection on the basis of the cost of the land.

The schoo! district will attempt to minimize any public health and

safety issues resulting from the neighboring agricultural uses that may

. affect the pupils and employees at the school site.
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VII. CONSTITUTIONAL PROVISIONS, FEDERAI REQUIREMENTS
AND COURT DECISIONS AFFECTING THE MANDATED ACTIVITIES

There are neither state nor federal constitutional provisions which impact the mandates which
are the subject of this test claim. There are no state or federal statutes or executive orders which
materially impact the mandated activities which are subject to this test claim. There are no court
decisions which impact the mandated activities which are the subject of this test claim. In addition,

none of the Government Code §17556" statutory exemptions to a finding of costs mandated by the

13 Government Code §17556 states, in pertinent part:

“The commission shall not find costs mendated by the state, as defined in
Section 7514, in any claim submitted by a Iocal agency or school district,
if, after a hearing, the commission finds that;

{a) The claim is submitted by a local agency or schoo! district which
requested legislative authority for that local agency or school
district to implernent the program specified int he statute, and

. that statute imposes costs upen that local agency or school
district requesting the legislative autherity. A resolution from
the governing body or a letter from a delegated representative of
the governing body of a lacal agency ar school district which

. requests authorization for that Jocal agency ar schoo! district to
implement a given program shall constitute a request within the
meaning of this paragraph.

fb) The statute or executive order affirmed for the state that which
had been declared existing law or regulation by action of the
courts,

(© The statute or executive order implemented a federal law or
regulation and resulted in costs mandated by the federal
government, unless the statute or executive order mandates costs
which exceed the mandate in that federal law or regulation.

(d) The local agency or school district has the authority to levy
_ service charges, fees, ar assessmoents sufficient to pay for the
mandated program Or increased level of service,

(e) The statute or executive arder provides for offsetting savings to
local agencies or school districts which result in no net costs to
the local agencies or school districts, or includes additicnal
revenue that was specifically intended to fund the costs of the
state mandate in an amount sufficient to fund the cost of the state
mandate.

) The statute or executive order imposed duties which were
expressly included in a ballot measure approved by the voters in
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State apply to these statutes. To the extent that school districts may have previously performed -
functions similar to those mandated by Chai)ter' 509, Statutes of 1996‘,- such efforts did not establish
8 pre-existing duty that would elleviate the State of its constitutional requirement to reimburse school
districts when these activities became mandated.**
VI ESTIMATED COSTS RESULTING FROM THE MANDATE
A, School Districts

It is estimated that the Claimant, Brentwood Union School District, will incur more that
$1,600 in personal services, contracted services, training, supp]tes, (and ctther direct and indirect
costs) in meeting the requirements mm:tdated by Chapter 509, Statutes of 1996 as further set forth
in the ﬁeclarations of Wﬂllam B. Bristow and Denise Wat{eﬁeld attached hereto and fully
incorporated by reference herem.

X. APPROPR_IATIONS

No finds are appropnated by the statutes for feimbursement of these new costs mandated by

the State and there is no other provision of law for recovery of costs for any other services.
XI. CLAIM REQUIREMENTS

The following elements of this claim are provided pursutmt to Section 1183, Title 2, California Code

of Regulations:

a gtatewide election.

(g) The statute créated a new crime ar infraction, eliminated a crime
or infraction, or changed the penalty for a crime or infraction,
but cnly for that portion of the statute relatmg directly to the
enfcrcemmt of the crime or infraction.”

14 Government Code §17565 states as foHOWS'

“Ifa local agency or schoal district, at its option, has been incurring costs
which are subsequently mandated by [he state, the state shall reimburse
the local agency or school district for those costs incurred after the
operative date of the mandate *
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EXHIBITS

Bxhibit “A”

DESCRIPTION

Chapter 509, Statutes of 1996
BExhibit “B” - Stats. 1976, c. 557, §1
Bducation Code §15002.1
Exhibit “C” Stats. 1976, ¢. 1010, §2
' Education Code §39002 -
Exhibit “D" Stats. 1977, c. 36, §141
Bducation Code §39002
Exhibit “B” Stats. 1984, c. 1009, §1
Education Code §39002
Bxhibit “F* Stats. 1994, c. 840, §10 [AB 3562]
- Bducation Code §39002
Exhibit “G” Stats. 1996, ¢. 277 §3 [SB 1562]
decation Code §17212
Bxhibit “H” . Bducation Code §39001
Exhibit “T” California Admunistrative que §14010
Exhibit 3 Legislative Counsel’s Digest, Chapter 509,
Statute of 1996
Exhibit “K” Declaration of William B..- Rristow of Brentwood
. Union School District in Support of Test Claim
Exhibit “L” Declaration of Denise Wakefield of Brentwood Union

Scheol District in Support of Test Claim
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XI. CERTIFICATION

I-certify by my signature below that the statements in this document are true and correct of

my own knowledge, and as to all other matters, I believe them to be true and corrected based upon

mformation and behcf

Executed on / 7//7 g/ 1998 at Walnut Creek, California, by:

GIRARD & VINSON

.

- “PaLZ. Minney, Esa/
Counsel for Claimarnt BRENTWOQOD
UNION SCHOOL DISTRICT on Behalf of

Representative Organization MANDATED
COST SYSTEMS, INC.
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AUTHORIZATION TO ACT AS REFRESENTATIVE
. FOR BRENTWOOD UNION SCHOOL DISTRICT'S TEST CLAIM

ACQUISITION OF AGRICULTURAL LAND FOR A SCHOOL SITB
CSM NO.: '

I, J. Douglas Adams, Superintendent of Brentwood Union School District, hereby authorize
Paul C. Minney of the Law Office of GIRARD & VINSON to act as the representative and sole contact
of Brentwood Union School District in the above-referenced test claim. All correspondence and

comumunications regarding this test claim should be forwarded to:

Paul C. Minney, Bsq.
GIRARD & VINSON |
1676 North California Blvd., Suite 450
Walnut Creek, CA 94596
Telephone: {(510) 746-7660
Fax: (510) 935-7995

Dated: {%g% ) [‘?'?aV I\f @U‘:&z&) Gbéh—'
_ UGLA.?ADAMS Superintendent
Brentwood Union School District

C\gandvBumes\irp\ag lend #2 tegl daimwpdluly 22, 1998 (9:06AM)
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Ch. 509' : ; .- STATUTES OF 1996

{1) Under existing law, prier to commencing the acquisition of real property for a new
schoolsite, the govermng board of a school distriet is required to evaluate the property at a
public hearing: using the site selection standarda established by the State Depart;ment of
Education.

This bill would provide that pnor ta commencmg the acquigition’ of real pruperty for a new
schuols:te in an ared desipnated in a city, county, or city and county general plan for
gricultural use and zoned for agricultural production, the governing board of the school
chstnct shall make certain findings, including a finding that the achool district will atiempt to
minimize any public health and safety issues resulting from the agricultural uses that may
affect the puplls and employees at the schoolsita. -

By imposing additional duties on the gmrammg beards of school dwmcts the bill would
impose a state-mandated local program,

(2) The California Constitution requires the state fo 1eunburse local agencies and school
distriets for eeitain costs mandated by the state. Statutory provisions establish procedures
for making that reimbursement, including the creation of a Btate Mandates Claims Fund to
pay the costs of mandaies that do not excaed $1000 000 st.atemde and uther procedures for
claims whose statewide costs exceed $1,000,000.

This bill would provide that, if the Commission on State Mandates debermmes that the bill
contains costs mandated by the state, rennbursement for those costs shall be made pursuant
to these statutory provisiona.

The people of the Stats of California do enact os follows:

CTION 1. Section 39006 is added to the Education Code, to re.ad

006. (a) Prior to commencing the acquisition of real property for a new schoolaite in an
area designated in a city, county, or city and ownty general plan for agrienltural use and
zoned for agiiciltural production, the governing bnard of a school district shall make all of the
following findings:

{1) The school district has notified and consulted with the city, cuunt.y, or city and county
within which the prospective echoolsite is to be located.

(2) The final site selection has been evaluated-ty the governmg board of the school district
based on all factors affecting the public interest end not limited to selection on the basis of
the cost of the land,

(3) The school district will attempt to' minfmize any public heéalth and- safety isaues
resulting from the nelghhonng agricultural uges that may affect the pupils and employees at
the achoolzite,

(b) Subdivision (a) shall not apply to any scho&mte approved by the State Department of
Edication pricr to January 1, 1997,

B8EC. 2. Notwithstanding Section 17610 of the Government Code, if the Commisgion on
State Mandates determines thet this act contains wsts mandated by the state, reimbursement
io local agencies and school districts for these eosts shall be made pmsuant to Part 7
{commencing with Section 17500) of Division 4 of Title 2 of the Government Code. If the
statewide cost of the claim for reimbursement does not exceed one million dollars ($1,000,000),
reimbursement shall be made from the State Mandates Claims Fund;

Notmthstandmg Section 17580 of the Government Code, unless otherwise specified, the
provisions of this act shall become operative on the same date that the act takes effect
pursuant to the California Constitution,
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Ch. .509

receipt of the notice in any case where a petition to declare the minor a dependent child of the
court pursuant to Section 300 was dismissed at or hefore the jurisdictional hearing,

(b) The liability established by this section, when combined with any liability arising under
Sectm ,_9,03 shall not exceed one hundred dollars ($100) for each 24-hour period, beginning
when notice of release was actually received, or beginning 48 hours after notice of release was
actually received in any case where a petition to declare the minor 2 dependent child of the
court pursuant to Section 300 was dismissed at or before the jurisdictional hearing, in which a
notified parent or guardian has failed to make a reasonable effort to take delivery of the
minor; in person or through a responsible relative, in accordance with the reguest and
instructions of the probation officer.

{c) The liability established by this section shall be limited by the ﬁnanma.l ability of the
parents; guardians, or other persons to pay. Any parent, guardian, or other person who is
assessed under this section shall, upon request, be entitled to an evaluation and determination
of ability to pay under the provisions of Section 903.45. Any parent, guardiam, or other

.person who is assessed under this section shall alse be entitled, upon petition, to a hearing

and determination by the juvenile cowrt on the- issues of liability and ability to pay.
SEC. 4. Section 803.3 of the Welfare and Institutions Code is amended to read:

903.3. (a) The father, mother, spouse, or other person liable for the support of a minor
person, the person himself or herself if he or she is an adult, or the estates of those persens
shall, unless indigent, be liable for the cost to the county for any investigation related to the
sealing and for the sealing of any juvenile court or arrest records pursuant to Section 781
pertaining to that person. The Hability of those persons and estates shall be a joint and
several liability. . ’

() In the event a petition-is filed for an order sealing a record, the father, mother, spouse,
or other person liable for the support of a minor, that person if he or she is an adult or the
ostate of Lhat per son, may be required to 1em1hu1~.r= tho county for the actual cont of serviees
rendered, whether or not the petition is granted and the records are sealed or expunged, at a
rate to be determined by the county board of supervisors not to exceed one hundred twenty
doliars ($120). Ability to make this reimbursement shall be determined by the court using
the standards set forth in paragraph (2) of subdivision (g) of Section 987.8 and shall not be a
prerequisite to 4 person ‘s eligibility under this section. The court may order reimbursement
in any case in which the petitioner appears to have the abﬂlty to pay, without undue harclshlp,
all or any portion of the cost for services.

{c) Noththstanchng subdivision (a), the father, mot.he1 gpouse, or other person ligble for
the support. of the niinor, the person himself or herself if he or she is an adult, the estate of
that person, or the estate of the rrunm, shall not be liabie for the costs descnbed in this
section f A petition to declare the minor a dependent child of the court pursuant Lo Sectlon
300 is dismissed at, or before the jurisdictional hearing.

SCHOOLS AND SCHOOL DISTRICTS—AGRICULTURAL
LAND—SCHOOLSITES

CHAPTER 509

AB. No. 1724

AN ACT to add Section 39006 to the Education Cade, relating to scheol facilities.
[Approved by Governor September 14, 1896.],

[Filed with Secretary of State September 16, 1996.)

LEGISLATIVE COUNSEL'S DIGEST -
AB 1724, McPherson. School facilities: areas zoned for agricultural produetion.
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1395 STATUTES OF CALIFORNIA - [ Ch. 555
CHAPTER 555

[

An act to amend Section 35786 of the Food and Agricultural Code,
relating to milk.

(Approved by Governor August 24, 1976. Filed with
Secretary of State August 23, 1976.]

The people of the State of California do enact as follows: !

amended to read: _ ,
35786, Market goat milk may be standardized to a milk fat

i content of not less than 3.0 percent. Market goat milk at the time of
delivery to the consumer shall contain not less than 8.15 percent of
solids not fat.

[ SECTION 1. Section 35786 of the Food and Agricultural Code is
i
[
!

1 ' . CHAPTER 556

v An act to amend Section 41522 of the Food and Agricultural Code,
IR relating to olives.

{Approved by Gevernor August 24, 1976. Filed with
Secretery of State August 25, 1976

SECTION 1. Section 41522 of the Food and Agricultural Cede is
» amended to read:
i 41529. In addition to any other marking or wording on the label,
the label which covers the walls of a container of olives shall bear a
i statement of the net drained weight of the olives contained therein
l and, except for olives which are packed in clear glass, shall show a
1" ’ cut or imprint which represents the approximate size of the fruit.
, :
I

s
1",. K The people of the State of California do enact as follows:

CHAPTER 557

An act to amend Section 15002.1 of, to amend and renumber
Section 15002.2 of, and to add Section 15002.2 to, the Education Code,

relating to school building sites.

[Abproved by Governor August 24, 1976. Filed with
Secretary of State August 25, 1976

The people of the State of California do enact as follows:

03R84 288640 TI2
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SECTION 1. Section 15002.1 of the Education Code is amended
to read: '

15002.1. The governing board of a school district, prior to
acquiring any site on which it proposes to construct any school
building as defined in Section 15452 shall have the site, or sites, under
consideration investigated by competent personnel to ensure that
the final site selection is determined by an evaluation of ell factors
affecting the public interest and is not limited to selection on the
basis of raw land cost only. If the prospective school site is located
within the boundaries of any special studies zone or within an area
designated as geologically hazardous in the seismic safety element of
the locel general plan as provided in subdivision (f) of Section 65302
of the Government Code, the investigation shall include such
geological and soil engineering studies by competent personnel as
are needed to provide an assessment of the nature of the site and
potential for earthquake or other geologic hazard damage.

The geological and soil engineering studies of the site shall be of
such a nature as will preclude siting of a schoal in any location where
the geological and site characteristics are such that the construction
effort required to make the school building safe for occupancy is

onomically unfeasible. No such studies need be made if the site or
q::s under consideration have been the subject of adequate prior

dies. The evaluation shall also include location of the site with
respect to population, transportation, water supply, waste disposal
facilities, utilities, traffic hazards, surface drainage conditions, and
other factors affecting the operating costs, as well as the initial costs,
of the total project. :

For the purposes of this erticle, a special studies zone is defined as
one which is shown on any map, or maps, compiled by the State
Geologist pursuant to the provisions of Chapter 7.5 (commencing
with Section 2621) of Division 2 of the Public Resources Code. A copy
of the report of each investigation conducted pursuant to this section
shall be submitted to the Department of Education.

SEC. 2. Section 15002.2 is added to the Education Code, to read;

15002.2. * Geological and sails engineering studies &s described in -

Section 15002.1 shall be made, within the boundaries of any special
studies zone, for the construction of any school building as defined
in Section 15452 or, if the estimated cost exceeds ten-thousand dollars
{$10,000}, the reconstruction or alteration of or addition to any such
school building for work which alters structural elements. The
Department of General Services may require similar geological and
soils engineering studies for the construction or alteration of any
school building on a site located outside of the boundaries of any
special studies zone. No such studies need be made if the site under
consideration has been the subject of adequate prior studies.

No school building shall be -constructed, reconstructed, or
relocated on the trace of a geological fault along which surface

rupture can reasonably be expected to occur within the life of the
‘al building. _

03884 28815 TS
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A copy of the report of each investigation conducted pursuant to
this section shall be submitted to the Department of General
Services pursuant to Article 4 (commencing with Section 15451) of
Chapter 2 of this division and to the Department of Education. The
cost of geological and soil engineering studies and investigations
conducted pursuant to this section may be lreated as a capital
expenditure.

SEC. 3. Section 15002.2 of the Education Code is amended and
renumbered to read:

15002.3. The reconstruction of any schoo! on all or a portion of a
site which has been used for public school purposes uninterruptedly
since prior to 1890 may be financed through the State School
Building Aid and Earthguake Reconstruction and Replacement
Bond Law of 1972 (Chapter 15.8 (commencing with Section 19946)
of Division 14), if the legal title to such site or a portion thereofis held
either by: (a) a city school district, or (b) a charter city, and a city
school district has obtained or is in the process of cbtaining a lease
of not less than 50 years on such site or portion thereof from the
charter city.

CHAPTER 338

An act to amend Section 31671.0! and Section 31671.6 of the
Government Code, relating to County Employees Retirement Law
of 1837.

[Appraved by Governor August 24, 1976, Filed with
Secretary of State August 23, 1976.)

The people of the State of California do enact as follows:

SECTION 1. Section 23167101 of the Government Code is
amended to read:

31671.01. This section shall apply to any county subject to the
provisions of Section 31676.11, 31676.13, 31676.14, or 31676.15. On

January 1, 1977, every member, who had attained age 65 shall be
retired forthwith. Thereafter, every member shall be retired as of
the Arst day of the calendar month next succeeding that in which he
attains age 65.

This section shall not apply to any officer holding an elective office.

SEC. 2. Section 31671.6 of the Government Code is amended to
read:

31671.6. Inany county subject to the provisions of Section 31676.1,
31676.11, 31676.12, 31676.13, 31676.14, or 31676.15 every officer
holding an elective office shall be retired at the end of the first term
to which he is elected which commences on a date following his 70th
birthday.

04006 28535 779
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Section 41330) of Chapter 3 of Part 24 of this division. In no event,
however, shall the school district receive apportionments in a total
amount in excess of the amount determined pursuant to this article.

37644. Any school district with an average daily attendance of
more than 500 which, prior to July 1, 1979, converts one or more
schools to a continuous school program pursuant to this chapter,
shall, upon the approval of the Superintendent of Public Instruction,
receive from funds appropriated for this purpose, a one-time grant
not to exceed twenty-five thousand dollers ($25,000). School distriets
already operating continuous school programs on effective date of
this section shall be eligible for the grant.

Any school district with an average daily attendance of 500 or less,
which, prior to July 1, 1979, converts one or more schools to a
continuous school program pursuant to this chapter, shall, upon the
approval of the Superintendent of Public Instruction, receive from
funds appropriated for this purpose, a one-time grant not to exceed
five thousand dollars ($5,000).

37645. The Superintendent of Public Instruction may require the
submission of such reports and information as designated by the
Department of Education to properly evaluate all programs
established pursuant to this chapter.

The Superintendentof Public Instruction shall compile and
disserninate evaluation( of the instructional and financial aspects of
these programs.

PART 23. SCHOOL FACILITIES
'CHAPTER 1. ScCHoOL SITES
Article 1. General Provisions

39000. The State Department of Education shall establish
standards for school sites. ' '

39001. The governing board of any schoo! district may, and when
so directed by a vote of the voters within the district shall, purchase
or improve school lands. o

39002. The governing board of a school district, prior to acquiring
any site on which it proposes to construct any school building as
defined in Section 39141 shall have the site, or sites, - under
consideration investigated by competent personnel to ensure that
the final site selection is determined by an evaluation of all factors
affecting the public interest and is not limited to selection on the

basis of raw land cost only. The investigation shall ‘include such

geological and soil engineering studies by competent persopnel as
are needed to provide an assessment of the nature of the site aqd

potential for earthquake damage. Wy

The geological and soil éngineering studies of the s:vt_g_,s.hall be of
such a nature as will preclude siting of a school in any location where
the geological characteristics are such that the construction effort

03100 286615 3%
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required io make the site safe for occupancy is economically

-unfeasibie The evaluation shall also inciude location of the site with

respect tupopulzation, transportation, water supply, waste disposal
facilities, ttilities, traffic hazards, surface drainage conditions, and
other factrs affecting the operating costs, as well as the initial costs,
of the tot project.

No sched building shall be constructed or situated on the trace of
an activegeological fault. For purposes of this section, an active
geologicdfault is defined as one along which surface rupture can be
reasonablyexpected to occur within the life of the building,

Similar geological and soil engineering investigations shall be
made as‘demed necessary by the Department of General Services
for the comiruction of any school building as defined in Section 39141
'or, if the =timated cost exceeds ten thousand dollars ($10,000), the
reconstruMon or alteration of or addition to any such school building

‘for workshich alters structural elements. No such study need be

‘made if tesite or sites under consideration have been the subject
of adequgt prior study.
A copy £the report of each investigation conducted pursuant to

‘this sectim shall be submitted to the Department of General

Services.ad the Department of Education pursuant to Article 3
(commenthg with Section 39140) of Chapter 2 of this part. The cost
of geologinl and scil engineering studies and investigations

-conductedpursuant to this section may be treated as a capital

expenditus=
"38003. e reconstruction of any school on all or a portion of a site
which hasBeen used for public school purposes uninterruptedly

‘since priorfo 1890 may be financed through the State School
‘Building #F and Earthquake Reconstruction and Replacement
‘Bond Law& 1972 (Chapter 19 (commencing with Section 17400) of
sPart 10 ofBvision 1 of Title 1), if the legal fitle to such site or a
“portion thezef is held either by: (a) a city schoo! district, or (b) a
~charter citgand a city school district has obtained or is in the process
- of obtaininga lease of not less than 50 years on such site or portion

‘thereof franthe charter city, , :
35004, b promote the safety of pupils and comprehensive

scomrmunityglanning the governing board of each school district
-before acgriing title to property for a new school site or for an

.addition togpresent school site, shal] give the planning commission
‘having juriffction notice in writing of the proposed acquisition. The
planning comnission shall investigate the proposed site and within
30 days aftemeceipt of the naotice shall submit to the governing board
a written =port of the investization and its recommendations
concerhingEquisition of the site,

"The govesing board shall not acquire title to the property until
the report«fithe planning cornmission has been received. If the
report doesset favor the acquisition of the property for a school site,
or for an addion to a present school site, the governing board of the
school distii# shall not acquire Htle to the property until 30 days
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pupil per week.

Attendance at classes conducted on Saturday or Sunday, or both,
shall be at the election of the pupil er, in the case of a minor pupil,
the parent or guardian of the pupil.

Except as otherwise provided in this code, any class which is
offered on a Saturday or Sunday shall be one offered during the
regular Monday through Friday school week.

The voluntary attendance of pupils in approved programs for
mentally gifted minors, as defined in Section 52200, in special
educational acitivities conducted on Saturday or Sunday shall not be
included in the computation of the average daily attendance of the
district. .

SEC. 141. Section 39002 of the Education Code as enacted by
Chapter 1010 of the Statutes of 1976 is amended to read:

39002. The governing board of a school district, prior to acquiring
any site on which it proposes to construct any school building as
defined in Section 39141 shall have the site, or sites, under
consideration investigated by competent personnel to ensure that
the final site selection is determined by an evaluation of all factors
affecting the public interest end is not limited to selection on the
basis of raw land cost only. If the prospective school site is located
within the boundaries of any special studies zone or within an area
designated as geologically hazardous in the seismic safety element of
the local general plan as provided in subdivision (£} of Section 65302
of the Government Code, the investigation shall include such
geological and soil engineering studies by competent personnel as
are needed to provide an assessment of the nature of the site and
potential for earthquake or other geologic hazard damage.

The geological and soil engineering studies of the site shall be of
such a nature as will preclude siting of a school in any location where
the geological and site characteristics are such that the construction
effort required to make the school building safe for odcupancy is
economically unfeasible. No such studies need be made if the site or
sites under consideration have been the subject of adequate prior
studies. The evaluaton shall also include location of the site with
respect to population, transportation, water supply, waste disposal
facilities, utilities, traffic hazards, surface drainage conditions, and
other factors affecting the operating costs, as well as the initial costs,
of the total project. )

For the piirpases of this drticle, a special studies zone is defined as’
one which is shown 6n_any map, or thaps, compiled by.thé State
Geologist pursuant to the provisiois of ‘Chapter 7.5 {commencing
with Section 2621) of Divisiori 2 of the Public Resources Code. A copy
of the report of each investigition conducted pursuant to this:section
shall be submitted to the Department of Education, - *."% -

SEC. 142. Section 39140 of the Education Code as enacted by
Chapter 1010 of the Statutes of 1976 is amended to read:

39140. The Depa.tment of General Services under the police
power of the state shall supervise the design and construction of any

Ch. 36] §1
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CHAPTER 1009

An act to amend Sections 38002 and 81003 of the Education Code,
to amend Sectons 27720, 51115, 65300, 85301, 65302, 65302.3, 63400,
65403, 65583, 65587, 65854, 63856, 65858, §3867, 65901, 66451.3, 66477,
66479, 656484, and 66484.5 of, to add Sections 63010, 65300.9, 65303, and
65903 to, to add Chapter 2.7 (commencing with Section 63090) to
Division 1 of Title 7, and to add Article 6 {commencing with Section
65350) and Article 8 {commencing with Section 65450) to Chapter
3 of Division 1 of Title 7 of, to repeal Sections 65302.2, 65302.4, 65302.5,
65302.6, 65302.7, 65303, 65304, 65303, 65306, 65801, 65854.5, 65503,
66451 4, and 86451 5 of, to repeal Article 6 (commencing with Section
65350), Article 7.5 {commencing with Section 65420), Article 8
{commencing with Section 65450), Article 9 {commencing with
SecHon 63500), and Article 10 {commencing with Section 65550) of
Chapter 3 of Division 1 of Title 7 of, and to repeal Chapter 5
(commencing with Section 86100) of Division 1 of Title 7 of, the
Government Code, to amend Sections 56032 and 56037 of the Health
and Safety Code, and to amend Sections 21080.7, 21080.10, 30108.55,
and 30500 of the Public Resources Code, relating to planning.

{Approved by Governor September 11, 1984, Filed with
Secretary of State September 11, 1884}

The people of the State of California do enact as follows:

SECTICN 1. Section 35002 of the Education Code is amended to
read:

39002. The governing board of a school district, prior to acquiring
any site on which it proposes to construct any school building as
defined in Section 39141 shall have the site, or sites, under
consideration investigated by competent personnel to ensure that
the final site selection is determined by an evaluation of all factors
affecting the public interest and is not limited to selection on the
basis of raw land cost only. If the prospective school site is located
within the boundaries of any special studies zone or within an area
designated as geologically hazardous in the safety element of the
local general plan as provided in subdivision (g) of Section 63302 of
the Governmment Code, the investigation shall include any geological
and soil engineering studies by competent personnel needed to
provide an assessment of the nature of the site and potential for
earthquake or other geclogic hazard damage.

The geological and soil engineering studies of the site shall be of
such a nature as will preclude siting of a school in any location where
the geological and site characteristics are such that the construction
effort required to make the school building safe for occupancy is
economically unfeasible. No studies are required to be made if the
site or sites under consideration have been the subject of adequate
prior studies. The evaluation shall also include location of the site




Ch. 1009 ] " STATUTES OF 1984 ~ 3479

with respect to population, transportation, water supply, waste
disposal facilities, utilities, traffic hazards, surface drainage
conditions, and ¢ther factors affecting the operating costs, as well as
the inital costs, of the total project, '

For‘the purposes of this article, a special studies zone is an area
which is identified as a special studies zone ori any map, or maps,
compiled by the State Géologist - pursuant to Chapter 7.5
(commencing with Section 2621) of Division 2 of the Public
Resources Code. A copy of the report of each investigdtion
conducted pursuant to this section shall be submittéd to the State
Departrnent of Education. - i
SSIC. 1.1. Section 81033 of the Education Code is amended to
read: '

81033. The governing board of a comriunity college district,
prior to.acguiring any site on which it proposes to construct any
school building as defined in Section 81131 shall have the site, or sites,
under consideraton investigated by competent personnel to ensure
that the final site selection is determined by an evaliation of all
factors affecting the public interest and is not limited to selection on
the basis of raw land cost only. If the prospective college site is
located within the boundaries of any special studies zone or within
an area designated as geologically hazardous in the safety element of
the local general plan‘as provided in subdivision (g} of Section 65302
of the Government Code, the investigation shall include any
geological and soil engineering studies by competent personnel
needed to provide an assessment of the nature of the site and
potential for earthquake or other geological hazard damage.

The geological and soil engineering studies of the site shall be.of -
such a nature as will preclude siting of a college in any location where
the geological and site characteristics are such that the construction
effort required to make the school building safe for occupancy is
econornically unfeasible. No studies are required: to be made if the
site or sités under consideration have been the subject of adequate
prior studies. The evaluation shall also include location of the site
with respect to population, transportation, water supply, waste
disposal facilities, utilities, traffic hazards, surface - drainage
conditions, and other factors affecting the operating costs, as well as
the initial costs, of the total project.

For the purposes of this article, a specia! studies zone is an area
which is identified as a special studies zone on any map, or maps,
compiled by the State Geologist pursuant to. Chapter 7.5
(commencing with Section 2621) of Division 2 of the Public
Resources . Code. A copy of the report of each investigation
conducted pursuant to this section shall be submitted te the board:

of governors. ' . . :
SEC..12. Section 27720 of the Government Code is amended to
read: - . o o .
977920. The board of supervisors of any county may establish the -
office of county.hearing officer: The duties of the office are to
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commission chairpersen to the Superintendent of Pub‘h'(.‘:_Inst.ruct.ion, the Governor, and to
appropriate Members of the Legisiature, S,

SEC. 9. Section 35276 of the Education Code is amehdgd to read:

85276, The governing board of any school district shall meet with appropriate loc;a]
government recreation and park authorities to review all possible methods of coordinating
planning, design, and construction of mew school facilities and * * * schoolsites or major

additions to existing school facilities and recreation and park facilities in the community.
® x &k .

SEC. 10. Section 39002 of the Education Code is amended to read:

39002. The governing board of a school distriet, prier to acquiring any site on which it
proposes to construet any school building as defined in Section 39141 shall have the site, or
sites, under consideration investigated by competent personnel to ensure that the final site
selection is determined by an evaluation of all factors affecting the public interest and is not
limited to selection on the basis of raw land cost only. If the prospective * * * schoolsite is -

- located within the boundaries of any speclal studies zone or within en area designated as

geologically hazardous in the safety element of the local general plan as provided in
subdivision (g) of Section 65302 of the Government Code, the investigation shall include any
geological and soil engineering studies by competent personnel needed to provide an
assessment of the nature of the site and potential for earthquake or other geologic hazard
damage, :

The geological and soil engineering studies of the site shall be of such a nature as will
preclude siting of & school in any location where the geclogical and site characteristics are
such that the construction effort required to make the school building safe for oceupancy is
economically unfeasible. No studies ere required to be made if the site or sites under
consideration have been the subject of adequate prior studies. The evaluation shall also
include location of the site with respect to population, transpertation, water supply, wasta
disposal facilities, utilities, traffic hazards, surface drainage conditions, and other factors
affecting the operating costs, as well as the initial costs, of the total project.

For the purposes of this article, a special studies zone is an area which iz identified as a

‘special studies zone on any map, or maps, compiled by the State Geologist pursuant to

Chapter 7.5 (commencing with Section 2621) of Division 2 of the Public Resources Code.
& ¥ %

8EC. 11. Section 41375 of the Educetion Code iz amended to read:

41376. It is the intent and purpose of the Legislature to encourage, by every means
possible, the reduction of class sizes and the ratio of puplls to teachers in all prade levela'in
the public achools, and to urge every effort to this end to be undertaken by the loeal school
administrative anthorities. * * * '

SEC. 12. Section 41380 of the Education Code iz amended to read:

41380, The Covina Valley Unified School District may conduct an experimental kindergar-
ten program pursuant to this seetion, )
- The provisions of Section 46342, of subdivision (a} of Section 45347, and of Sections 1 41378
* * % are not applicable to the experimental kindergarten program which may be conducted
by the Covina Valley Unified School District in three schools which has been approved by the
Superintendent of Public Instruction. . , .

® & W - K

SEC. 18. Section 42127.8 of the Education Code is amended to read:

42121.8. (a) The governing board provided for insubdivision (b) shall establish & unit to
be known as the County Office Fiscal Crisis and Management Assistance Team. The team
shall consist of persons having extensive experience in school district budgetm_g. accounting,
data processing, risk management, food services, pupll transpo::tqtion. Jpurchasing aqd ware-
housing, facilities maintenance and operation, persennel adn}mmtratmn, organization, and
staffing. The Superintendent of Public Instruction mey appoint one employee of the State
Department of Education to serve on the unit. The unit shall be operated under the

150 in enrollzd bill. , )
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17199.2. An action may be commenced uncder Chapter 3 (commencing with Section 860) of
Title 10 of Part 2 of the Code of Civil Procechure to determine the validity of any issuance or
proposed issuance of revenue bonds, the loan of the proceeds thereof, the sale, purchase, or
lease of facilities under this chapter, or the legality and validity of any proceedings previously
taken o1 propesed in a resolution of the authority to be taken for the authorization, issuance,
sale, and delivery of the bonds, for the use of the proceeds thereof, or for the payment of the
principal and interest thereon. '

17199.3. (a) The total amount of revenue bonds which may be issued and outstanding at
any time under this chapter shall not exceed four hundred million dollars ($400,000,000).

{(b) For purposes of subdivision (a), bonds which meet any of the following conditions shall

not be deemed to be outstanding;
(1) Bonds which have been refunded pursuant to Section 17188.

(2) Bonds for which money or securities in amounts necessary to pay or redeem the
principal; interest, o any redemption premium on the bonds have been deposited in trust.

{3) Bonds which have been issued to provide working capital.

SEC. 3. Part 10.5 (commeneing with Section 17211} is added to the Education Code, to
read: :

PART 10,5. SCHOOQL FACILITIES
CHAPTER 1. SCHOOLSITES

Article 1. General Provisions

17211, Priew to enmmencing the acquisition af veal jproperty for n noew schanlsite o an
wddition Lo an existing schuolsite, the governing board of a school district shall evaluale the
property at a public hearing using the site selection standards estoblished by the State
Department of Education pursuant to subdivision (b} of Section 17251, The governing boar
may direct the distriet's advisory committee established pursuant to Section 17338 to evaluate
the property pursuant to those site selection standards and to report its findings to the
governing board at the public hearing.

17212, The governing board of a school district, prior to acguiring any site on which it
proposes to construct any school building as defined in Section 17283 shall have the site, o
sites, under consideration investigated by competent personnel to ensure that the final site
selection is determined by an evaluation of all faetors affecting the public interest and s not
limited to selection on the basis of raw land cost only. If the prospective schoolsite is located
within the boundaries of any special studies zone or within an area designated as geclogically
hazardous in the safety element of the local general plan as provided in subdivision (g) of
Section 65302 of the Government Cade, the investigation shall include any geological and soil
engineering studies by competant personnel needed to provide an assessment of the natwre of
the site and potential for earthquake or other geclogic hazard damage.

The geological and soil engineering studies of the site shall be of such a nature as will
preclude siting of a school in any location where the geological and site characteristics are
such that the construction effort required to make the school building safe for ocenpancy is
econcinically unfeasible. No studies are required to be made if the site or sites under
consideration have been the subject of adequate prior studies. The evaluation shall aiso
inelude location of the site with respect to population, transportation, water supply, waste
disposal facilities, utilities, traffic hazards, swface drainage conditions, and other factors
affecting the operating costs, as well as the initial costs, of the total project. .

For the purposes of this article, a special studies zone is an avea which is identified as a
special studies zone on any map, or maps, compiled by the State Geologist pursuant to
Chapter 7.5 (commencing with Section 2621) of Division 2 of the Public Resources Code.

17212.5. Geological and soil engineering studies as described in Section 17212 shall be
made, within the boundaries of any special studies zone, for the construction of any sehool
building as defined in Section 17283, or if the estimated cost exceeds twenty thousand dollars
($20,000}, for the reconstruction or alteration of or addition to any school building for work

1760 Addillons or changes indicated by underline; delellons by asterisks * * *
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CA EDUC s 39001 Page 6
West's Ann.Cal.Educ.Code § 39001 ’
WEST'S ANNOTATED CALIFORNIA CODES
EDUCATION CODE
TITLE 2. ELEMENTARY AND SECONDARY EDUCATION
DIVISION 3. LOCAL ADMINISTRATION
PART 23. SCHOOL FACILITIES
CHAPTER 1, SCHOOL SITES -
ARTICLE 1. GENERAL PROVISIONS

Copr. © West Group 1998. All rights reserved.
Current through 1997 portion of 1997-98 Reg. Sess. and 1st Ex, Sess,
§ 39001. Public hearing for evaluation prior to acquisition in accordance with site selection standards
Prior to commencing the acquisition of real property for A new school site or an addition to an existing school site,
the poverning board of a schoal district shall evaluate the property at a public hearing using the site selection
standards estublished by the State Department of Education pursuant to subdivision (b) of Section 39101. The
governing board may direct the district's advisory committes established pursuant to Section 39296 to evaluate the

property pursuant to those site selection standards and to report its findings to the governing board at the public
hearing.

CREDIT(S)
1993 Main Volume
(Added by Stats. 1991, ¢. 846 (A.B.1603), § 12.)
< <PART 23, SCHOOL FACILITIES > »
< <REPEAL> >
< Part 23 is repealed by Stats. 1996, c. 2'77- (5.B.1562), § 6, operative Jan. 1, 1998.>

<For another Past 23, Supplemental Services, added by Stats,1996, c. 277 (8.B.1562), § 5, operative Jan. 1, 1998, -
see Education Code § 38000 et seq. >

REPEAL

<Part 23 is repenled by Stats. 1996, c. 277 (8.B.1562), § 6, operahve Jan. 1, 1998. See Disposition Table
preceding § 39000, > )

West's Ann. Cal. Educ. Code § 39001
CA EDUC § 39001

END OF DOCUMENT
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5 CA ADC s 14010 Page 3
5 CCR s 14010 '
Cal. Admin. Code tit. 5, s 14010

BARCLAYS OFFICIAL CALIFORNIA CODE OF REGULATIONS
_ Title 5. Education’
Division 1. State Department of Education
Chapter 13, Schoot Facilities and Equipment
Subchapter 1. School Housing
Article 2. School Sites

s 14010, Standards for School Site Selection,

All districts shall select a school site that provides safety and that supports learning. The following standards shall
apply: :

() The acreage and enrollment for A new school site shall be consistent with the numbers of acres and enroliment
established on pages 14-20 of the 1966 Edition, "School Site Analysis and Development” published by the California
State Department of Education as last ammended in 1987 and incorporated into this section by reference, in toto, unless
sufficient land iz not available or circumstances exist due to any of the following:

(1} Urban or suburban development results in insufficient available land even after considering the option of eminent
comain.

{2) Sufficient acreage is available but it would not be economically feasible to mitigate geological or environmental
hezards or other site comiplications which pose a threat to the health and/or safety of students and staff.

(3) Sufficient acreage is available but not within the attendance area of the unhoused students or there is an extreme
density of population within a given attendance area requiring & school to serve more students on & single site.
Choosing an alternate site would result in extensive long-term bussing of students that would cause extreme financial
hardship to the district to transport students to the proposed school site.

{4) Geographic barriers, traffic congestion, or other constraints would cause extreme financial hardship for the
district to transport students to the proposed school site.

(b) If a school site s less than the recommended ncreage required in subsection (a) of this section, the district shall
demonstrate how the students will be provided an adequate ecducational program including physical education as

. deseribed in the district's adopted course of study,

(c) The property line of the site even if it is a joint use agreement as described in subsection (0) of this section shall
be at least the following distrnes from the edge of respective power line easements:

(1) 100 feet for 50-133 KV line.

(2) 150 feet for 220-230 KV line.

{3) 350 feet for 500-550 K\;V line.

(d) The site shall be a sufficient distance from a raiiroad track easement, as ascertained by an analysis of the cargo,
spoed, grade, curves, and/or typé of ‘track (mainline or spur) t6 determine that it poses rio parsonf\l injury or property

damnage risk on the school site in the event of a derailment or other disaster,

(e) The sits shall not be adjacent to a toad or freeway that_any - site-related treffic and sound level studies have
determined will have safety problems or sound levels which adversely affect the echicational program.

() The site shail not contain an active earthquake fault or fault trace.
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3] The site is not within sn area of flood or dam flocd inundation unJess the cost of mitigating the flood or

- mundation impact is reasonable.

(h) The site shall not be located near an sbove- ground water or fuel storage tank that can pose a safety hazard as

: datemnned by a risk analysis study.

{i) The site is not subject to moderate to high liqllafnction or landslides.

() The shape of the site shall have s proportionate length to width ratio to accommodats the building layout, parking
and playfields that can be safely supervised and does not exceed the allowed passing time to classes for the district.

{k) The site shall be easily accessible from arterial roads and shall allow mintmum peripheral visibility from the
planned driveways in accordance with the Sight Distance Standards established in the "Highway Design Maoual,”
Table 201.1, published by the Depa.rtment of Transportation, July 1, 1990 edition, and incorporated into this section
by reference, in toto.

(1) The site shall not be on mnjor arterial strests with a heavy traffic pattern as determined by site-related traffic
studies inchuiling those that require student crossings unless mitigation of traffic hazards and a plan for the safe arrival
and departurs of students appropriate to the grade level has been provided by city, county or other public agency in
accordance with the "School Area Pedestrian Safety” manual published by the California Department of
Transportation, 1987 edition, incorpiorated into this section by reference, in-toto. '

(m) Existing or proposed zoning of the surrounding properties shall be compatible with schools in that it would not
pose a potential health or safety risk to students or staff in accordance with Education Code Section 39003 and

Government Code Section 65402 and available studies of traffic surrounding the site.

{n) The site shall be located within the propesed attenclance area to encourage student walking and avoid extensive
bussing unless bussing is used to promote ethuic diversity.

(o) The site shall be selected to promaots joint use of parks, libraries, museums and other public services, the acreage
of which may be inctuded as part of the recommended acreage as stated in subsection (a) of this section.

(p} The site shall be conveniently located for public services including but not fumited to fire protection, police
protection, public transit and trash disposal whenever feasible.

(@) The district shall consider environmental factors of light, wind, noise, aesthetics, and air pollution in its site
selection process.

(r) Easemnents on or adjacent to the site shall not restrict access or building placement,

{s) The cost and complications of the following shall be considered in the site selection process and should not
result in undue delays or unreasonable costs consistent with State Allocation Board standards:

(1) Distance of utilities to the site, availability anc-affordability of bringing utilities to the site,

(2) Site preparation including grading, drainage, demolition, hazardous cleanup, including cleanup of indigenous
material such as serpentine rock, and off-site development of streets, curbs, gutrers and lights.

&) Eminent domain, relocation costs, severance damags, title clearance and legal fees.

{4) Long-term high landscaping or maintenance costs.

(5) Existence of any wildlife habitat that is on a protected or endangered species list maintained by any state or

federal ngency, existence of any wetlands, natural waterways, or areas that may suppert migratory species, or
evidence of any environmentally sensitive vegetation.

Copr. © West 1998 No Claim to Orig. U.8. Govt, Works
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(t) At the request of the governing board of a schoal district, the State Superintendent of Public Instruction may

grant exemptions to any of the standards in this section if the district can demonstrate that mitigation of specific
circumstances cverrides a standard without compromising & safe dnd supportive school environment,

Note:  Authority Gitéd: Section 39101(b), Education Codo, Reference: Sections 39002, 39003, 39101(a),. and

39101(f), Education Code; Section 65402, Government Code; Sections 21372, 22350, 22352, 22358.4, and 22358.5,

Vehicle Code, . : :
History

1. Renumbering of former section 14010 to'se'ciion 14011 and cew section filed 11;12-93; operative 12-13-93
(Register 93, No. 46). For prior history, see Register 77, No. 39.

5 CA ADC s 14010
END OF DOCUMENT
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CA LEGIS 509 (1996) . ’ CA-LEGIS-0L
1996 Cal. Legis. Serv. Ch. 509 (A.B. 1724) (WEST)

CALIFORNIA 1996 LEGISLATIVE SERVICE
1996 Portion of 1995-96 Regular Session
Copr. ® West 1996. All rights reserved.

Additions are indicated by <<+ Text +>>; deletions by
<L~ * * * 3>, Changes in tables are made but not highlighted.

CHAPTER 509
A.B. No. 1724 .
SCHOOLS AND SCHOQL DISTRICTS--AGRICULTURAL LAND--SCHOOLSITES

h. 509

AN ACT to add Secticon 39006 to the Education Code,

relating to school
facilities. :

[Approved by Governor September 14, 1996.)
[Filed with Secretary of State September 16, 1996.)
LEGISLATIVE COUNSEL'S DIGEST ) o

AB 1724, McPherson. School facilities: areas zoned for agricultural
production.

(1) Under existing law, prior to commencing the acquisition of real property
for a new schoolsite, the governing bcard of a school district is required to
evaluate the property at a public hearing using the site selection standards
established by the State Department of Education.

This bill would provide that prior to commencing the acquisition of real
property for a new schoolsite in an area designated in a city, county, or city
and county general plan for agricultural use and zoned for agricultural
production, the governing board of the school district shall make certain
findings, including a finding that the school district will attempt to minimize
any public health and safety issues resulting from the agricultural uses that
may affect the .pupils and employees at the schoolsite.

By imposing additional duties on the governing boards of school districts,
the bill would impose a_state—mandated logal program.

(2) The California Constitution requires the state to reimburse local
agencies and school districts for certain -costs mandatéd by the state: Statutory
provisions establish procedures for making that reimbursement, including the
creation of a State Mandates Claims Fund to pay the costs of mandates that do .
not exceed $1,000,000 statewide and other procedures for claims whose statewide
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gsog
rs exceed $1,000,000.

" This bill would provide that, if the Commission on State Mandates determines
that the bill contains costs mandated by the state, reimbursement for those
costs shall be made pursuant to these statutory provisions.

The people of the State of California do enact as follows:

Ch. 509 § 1
1.

! X .
SECTION Section 39006 is added to the Education Code, to read:

<< CA EDUC § 39006 >>

39006. (a) Prior to commencing the acquisition of real property for a new
schoolsite in an area designated in a city, county, or city and county general
plan for agricultural use and zoned for agricultural production, the governing
board of a school district shall make all of the following findings:

(1) The school district has notified and consulted with the city, county, or
city and county within which the prospective schoolsite is to be located.

(2) The final site selection has been evaluated by the governing board cf the
school district based on all factors affecting the public interest and not
limited to selection on the basis of the cost of the land.

{3) The school district will attempt to minimize any public health and safety -
i s resulting from the neighboring agricultural uses that may affect the
P s and employees at the schoolsite.

{(b) Subdivision (a) shall not apply to any schoolsite approved by the State
Department of Education prior to January 1, 1997.

Ch. 508 , § 2 ‘ :

SEC. 2..Notwithstanding Section 17610 of the Government Code, if the :
Commission on State Mandates determines that this act contains costs mandated by
the state, reimbursement to local agencies and school districts for those costs
shall be made pursuant to Part 7 {commencing with Section 17500} of Division 4
>f Title 2 of the Government Code.  If the statewide cost of the claim for

reimbursement does not exceed one million dollars ($1,000,000), reimbursement
shall be made from the State Mandates Claims Fund.

Notwithstanding Section 17580 of the Government Code, unless otherwise
pecified, the provisions of this act shall become operative on the same date

hat the act takes effect pursuant to the California.Constitution.
A LEGIS 509 (1996) : .
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‘BEFORE THE COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

Test Claim Of

BRENTWOOD UNION SCHOOL
DISTRICT

)
)
)
)
)
)
)
)
)
)

CSM NO.

DECLARATION OF WILLIAM B. BRISTOW OF
BRENTWOOD UNION SCHOOL DISTRICT IN
SUPPORT OF TEST CLAM CsMNoO.

| (ACQUISITION OF AGRICULTURAL LAND

FOR A SCHOOL SITE)

1, William B. Bristow, Constraction and Facilities Consultant to the Brentwood Union School

District, make the following declexation and statement.

1. In my capacity as a consultant to the Brentwood Union School District for

construction and facilities, I am responsible for land acquisition. I am familiar with the new

requirements of Education Code §39006, as added to the Bducation Code by Chapter 509, Statutes

of 1996 (effective Jamuary 1, 1997). Education Code §39006 requires the Brentwood Union School

District to perform additional duties prior to the commmencement of purchasing land for use as.a

school site. These duties are:

1. Develop and adopt policies and procedures in accordance with Bducation

Code §39006 for the acquisition of real property for a school site.

2. Train school district personnel regarding the requirements of acquiring real

property designated as agricultural land.

3. Bvaluate the property based upon all factors affecting the public interest, not

hmited to selection on the basis of the cost of the land.

0 4 Prior to theeommencement of purchasing property for any school site:
DECLARATION IN SUPPORT OF
Test CLamM, CSM No : Piciions
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Research city and/or county general plans to determine if the desired
parcel of land is designated in either document for agricultural use;
and |

Research city and/or county zonjng. requirements to determine if the

desired parcel of land is zoned for agricultural production.

3. If the land sought to be purchased by the school district is designated in a

city, county, or city and county general plan for agricultural use and zoned for

agricultural production:

a,

Notify the city, county, or city and county within which the
prospective school site is Jocated.
Comnsult with the city, county, or city and county within which the

prospective school site is located,

6. Prepare a report for the governing board that will allow the governing board
to make the following findings: o

a.

The school district has notified and consulted with the city, county,
or 'city and county within which the prospective school site is to be

located. .

" The final site selection has been evaluated by the governing board of

the school district based on all factors affecting the public interest and
not limited to selection on the basis of the cost of the land,

The school district will attemmpt to minimize any public health and
safety 1ssues resulting from the neighboring agricultural uses that may
affect the pupils and empldyees at the school site.

7. Conduct & meeting of the governing board so that the governing board may

make the findings required by Bducation Code §39006 (ie., Chapter 509,

Statutés of 1996).

8. Prepare and draft a board resolution with the following findings:

a.

The school district has notified and consulted with the city, county,

DRCLARATION 1IN BUPPORT OF
TasT CLAMM, CSMNO
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v ~ or city and county within which the prospective school site is to be
. - located.

b. The final site selection has been evaluated by the governing board of
the school district based on all factors affecting the public interest aﬁd
not limited to selection on the basis of the cost of the land.

c. The school district will attempt to minimize any public health and

- safety issues resulting from the neighboring agricultural uses that may
affect the pupils and employees at the school site.

3. It is estimated that the Breatwood Union School District incurred more in $1,600 in
staffing, contracting costs, training and notice requirements for the fiscal year 1996/97, i meeting
the duties mandated by Chapter 509, Statvtes of 1996. The District has not been reimbursed for
these costs, nor is it -.eljgible for reimbursement by any federal, state or local governmental agency.

The foregoing facts are kn_owx; to me personally and if so required; I could testify to the
. staternents made herein. I hereby deciare under penalty of perjury under the laws of the State of
California that the foregoing is true amd correct except where stated upon information and belief and
where so stated I declare that I believe them to be true.

Executed this _2 A day of July, 1998, m Brentwood, California.

%ﬂ% antow, G’ nsultant

DECLARATION IN SUPPORT OF
TesT CLAIM, CSM No
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BEFORE THE COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

Test Claim Of:

BRENTWOOD UNION SCHOOL
DISTRICT

Lvuuvuvvvv

CSM NO.

DECLARATION GF DENISE WAKEFIELD OF -
BRENTWOOD UNION SCHOOL DISTRICT IN
SUPPORT OF TEST CLADM CsM NoO.

(ACQUISITION OF AGRICULTURAL LAND
FOR A SCHOOL SITE)

1, Denise Wakefield, Finance and Facilities Analyst, Brentwéod Union School District, make

. the following declaration and stateinent,

1. . In my capacity as Finance and Facilities Analyst, I am responsible for the site

acquisition process and obtaining approvals by the appropriate state and local agencies. I am familiar

with the new requirements of Education Code §39006, as added to the Education Code by Chapter

509, Statutes of 1996 (effective January 1, 1997). Education Codé §39006 requires the Brentwood

Union School District to perform additional duties prior to the commencement of purchasing land

for use as a school site. These duties are;

1. Develop and adopt policies and procedures in accordance with Education

.Code §39006 for the acquisition of real property for a school site.

2. Train school district personne] regarding the requirements of acquiring real

property designated as agricuitural land.

3. Bvaluate the propény based upon all factors affecting the public interest, not
limited to selection on the basis of the cost of the land.
. 4. Prior to the commencement of purchasing property for any school site:
157
DECLARATION IN SUFPORT OF

Test CLAM, CSM No _
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a Research city and/or county general plans to determine if the desired
parcel of land is designated in either document.for agricultural use;
and

b. Research city and/or county zoning requirements to determine if the
desired parcel of land is zoned for agricultural production.

If the land sought to be purchased by the school district is designated in a

city, county, or city and county general plan for agricultural use and zoned for

. agricultural production:

a. Notify the city, county, or city and county within which the
prospective school site is located. '

b. Consult with the city, countf/, or city and county within which the
prospective school site is located.

Prepare a report for the governing board that will allow the governing board

to make the following findings: |

a. The school district has notified and consulted with the city, county,
or city and county within which the prospective school site is to be

* located.

b. The fmal site selection has been evaluated by the governing board of
the school district based on all factors affecting the public interest and
not limited to selection on the basis of the cost of the land.

c. - The school district will attempt to minimize any public health and

' safety issues resulting from the neighboring agricultural uses that may
affect the pupils and employees at the school site.
Conduct a meeting of the governing board so that the governing board may
meke the findings required by Bducation Code §39006 (ie., Chapter 509,
Statutes of 1996).
Prepare and draft a board resolution with the following findings:
. The school district has notified and consulted with the city, county,

DECLARATION IN SUPPORT OF

cs
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or city and county within which the prospective school site is to be
located.

b. The final site selection has been evaluated by the governing board of
the school district based on &ll factors affecting the public interest and
pot limited to sélection oﬁ the basis of the cost of the land.

T e The school district will attempt to minimize any pub]ic health and
sefety issues resulting from the neighboﬂng agricultural uses that may
affect the pupils and employees at the school site. _

3. It is estimated that the Brentwood Union School Disu;ict meurred more m $1,6{)0. m
staffing, contracting costs, training and notice requiremeﬁts for the fiscal year 1996/97, i meeting
the duties mandated by Chapter 509, Statutes of 1996. The District has not been reimbursed for
these costs, nor is it eligible for réimbursemﬂnt by any ‘federal, state or local governmental agency.

The foregoing facts are known to me personally and if so required, T could testify to the
. statements made herein. I hereby declare under penalty of perjury under the laws of the State of
California that the foregoing is true and correct except where stated upon mformation and belief and
where so stated I declare tilat I believe them to be true. |

Executed this 5[ day of July, 1998, in Brentwood, California.

L8

)

Denise Wakefield, Finance hgd Facilities
Analyst
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TATE OF CALIFORNIA S Y
MMISSION ON STATE MANDATES ﬁ‘é’t‘fﬁ W gb
NINTH STREET, SUITE 300
SACRAMENTO, CA 95814 ' ' - S

(916) 323-3562 ' SEP 18 2001

COMMISSION ON
TesT CLAIM FORM | TEST CLAIM NUMBER:
98-TC-04

L.OCAL AGENCY OR SCHOOL DISTRICT SUBMITTING CLAIM -
Brentwood Union School District

CONTACT PERSON : TELEFHONE NO.

Paul C. Minney, Esq. | (916) 646-1400
Attomney for Mandated Cost Systems, Inc.

ADDRESS

SPECTOR, MIDDLETON, YOUNG & MINNEY, LLP
7 Park Center Drive
Sacramento, California 95825

REPRESENTATIVE ORGANIZATION TO BE NOTIFIED

ated Cost Systems, Inc.
Steve Smith
2275 Watt Avenue, Suite C
Sacramento, California 95825

THIS TEST CLAIM ALLEGES THE EXISTENCE OF A REIMBURSABLE STATE MANDATED PROGRAM WITHIN THE MEANING OF SECTION
17514 OF THE GOVERNMENT CODE AND SECTION 6, ARTICLE XITI B OF THE CALIFORNIA CONSTITUTION. THIS TEST CLAIM 1§
FILED PURSUANT TO SECTION 17551(A) OF THE GOVERNMRNT CODE.

IDENTIFY SPECIFIC SECTION(S) OF THE CHAI’TER.ED BILL OR EXECUTIVE ORDER A.LLEGED TO CONTAIN A MANDATE, INCLUDING
THE PARTICULAR STATUTORY CODE SECTION(S) WITHIN THE CHAPTERED BILL, [F APPLICABLE.

Statutes of 1996, Chapter 509 (AB 1724) . Education Code Sections 17213.7, 17215.5, and 39006
Statutes of 1999, Chapter 1602 (5B 162)
Statues af 2000, Chapters 135 (AB 2539) and 443 (AR 2644)

IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING A TEST CLAIM ON THE REVERSE SIDE.

NAME AND TITLE OF AUTHORIZED REPRESENTATIVE ’ TELEPHONE NO.
Paul C. Minney, Attorney (916) 646-1400 -
SIG}U‘RE OF AUTHORIZED REPRESENTATIVE DAYE

f// /,W i J% : | September 18, 2001
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Brentwood Union School District
255 Guthrie Lane

Brentwood, California 94513
Telephone: (925) 634-1168
Facsimile: (925) 634-8583

Paul C. Minney, Esq.

SPECTOR, MIDDLETON, YOUNG & MINNEY, LLP
7 Park Center Drive.

Sacramento, California 95825

Telephone: (916) 646-1400

Facsimile: (916) 646-1300

Attomney for Mandated Cost Systems, Inc. and
Authorized Representative of Claimant,
Brentwood Union School District

BEFORE THE

COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA

IN RE AMENDED TEST CLAIM:

Brentwood Union School District

CSM No. 98-TC-04

Statutes of 1996, Chapter 509 (AB 1724)
Statutes of 1999, Chapter 1002 (SB 162)
Statutes of 2000, Chapters 135 (AB 2539) and
443 (AB.2644) '

Bducation Code Sections 17213.1, 17215.5,
and 39006

Acquisition of Agricultural Land for a School
Site
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() TEST CLAIM EXECUTIVE SUMMARY

TR
ah

SUMMARY OF THE ORIGINAL TEST CLAJM FIL]NG

On August 14, 1998 Brentwood Unified Schoot Dlstnct filed the Acquzsmon of
Agricultural Land for a School Site Test CIalm (CSM 98-TC-04). The original test claim filing
alleged that Statutes of 199"6, Chapter 509 imposed a reimbursabl;a state-mandated program upén
school districts. On January.ZG, 199l9, the Department of Finance (DOF) filed a letter outlining
its position on the ciaimed activities. DOF agfeed that several activities were state-mandated.
However, DOF contended that somé of the activities clai_med were either required under prior
law or where not required under thg' test c‘i_'aim legislation and therefore did not constitute
rclmbursable state-mandated actlvmes | o

. _ OVBRVIE'.W OF THE NEW TEST CLATM LEGISLATION

Statutes of 1999, Chépter 1002 and Statutes of 2000, Chapter 443 added and amended
Education Code section 17213.1, which requires the govemiﬂg board of a school district to
engage in one of the following activities before acquiring a school site:

a. Contract with an environmental assessor to supervise the preparation of and

sign a Phase I environmental assessment of the proposed school site unless the

governing board decides to proceed direcily to a preliminary endangerment
assessment; or

b. If the governing board of the school district decides to proceed directly to a
preliminary endangerment assessment, the school district shall contract with
an environmental assessor to supervise the preparation of and sign a
prelu'nmary endangerment agsessment of the proposed school site and enter
into an agreement with the Department of Toxic Substances Control to
oversee the preparation . of the prehmmary endangerient assessment

Statutes of 2000, Chapter 135, section 39 (AB' 2539) renumbered EdUGation Code section 39006

to section 17215.5.
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OVERVIEW OF MANDATES LAW
For the Commission on State Mandates (Commission) to find that the test claim
legislation imposes a reimbursable state mandated ﬁrogram, the legislation:‘ ¢)) must be subjéct
to article XIII B, section 6 of the California Constitution, or iﬁ other words, the legislation must
impose a “program” upon local gove_mmental enﬁﬁeé; (2) the “pfogram” must be new; thus
constituting a “new program,” or it must create an increased or “higher level of servfce” over the
former reqpired level of service; and (3) the n_ewly required program or increased level of se_rviéc
must be state mandated within the meaning of Government Code section 17514,
QUESTIONS PRESENTED
1. Does the Test Claim Legislation Impose a “i‘fogram” Upon School Districts Within
the Meaning of the Article XIII B, Section 6 of the California Constitution by
lgitzgriring Additional Activities Before Acqulrmg Agricultural Land for a School
Short Aqswer: YES. The test claim legislation requires s;hodl districts to perform
numerous activities when acquiring agricuitural land for a school site. Public education
in California is a peculiarly -govermncntal function administered by local agencies as a
service to the public. Furthermore the. test claim Ieglslatmn only applies to public
schools and as such i nnposes unique requu‘ements upon school districts that do not apply
generally to all residents and entities of the state. Therefore, these activines constltutg a
“program” within the meaning of articlé XIII B, section 6 of the California Constitution.
2, Does the Test Claim Legislation’s “Program” Represent a “New Program” -or a
“Higher Level of Service” Imposed Upon ‘School Districts Within the Meaning of
Article XIII B, Section 6 of the California Constitution by Requiring Additional
Activities Before Acquiring Agricultural Land for a School Site?

Short Answer: YES. The test claim legislation activities are in excess of the

requirements_outlined in prior law, which required school districts to perform several
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. E activities before a governing board of a school district could acquire agricultural land for
a school site. However, the test claim legislation ‘imposed additional activities upon
school districts not reciuired under prior law. Therefore, the activities associated with
acquiring agricultural land for a school site imposed upon school districts by the test

_claim legislation represents a “new program” or “higher level of service"’ within the
.méaning of article ){[ﬁ‘B,:'secﬁon 6 of the California Constitution,

3. Does the Test Claim Legislation’s “Program,” Which Represents a “New Program”
or “Higher Level of Service,” Impose “Costs Mandated by the State” Upon School
Districts Within the Meaning of Government Code Section 17514?

Short Answer: YES. ﬁone of the “exceptions™ listed in Government Code section

17556 apply and state law was not enacted in response to any federal requirement.

Therefore, the test claim legislation does impose costs mandated by the state upon school

. districts,.

CONCLUSION

The following acti\}ities represent reimBﬁrsable state-mandated activities imposed upon
school districts within the meaniﬁg of article XIIT B, section 6 of the California Constitution and
Government Code section 17514.

1. Developing and adopting policies and procedures in accordance with Education Code
section 17215.5 (formerly § 39006) for the acquisition of real property for a school
sité; |

2. Training of school district personnel regarding the requirements of acquiring real
property for a school site designated as agricultiral land;

3. Before acquiring a school site:
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a. Coniracting with an environmental assessor to supervise the preparation of and

sign. a Phase I environmental assessment of the proposed school site unless the
governing board decides to proceed directly to a preliminary endangerment
assessment; (Ed. Code, § 17213.1, subd. (a).) or

b. If the governing board of the school district a'ecz'de_s_t_g proceed directly to a
preliminary endangerment assessment, thé school district shall contract with an
environmental assessor to supervise _zft_e prepgran’or_: of and sign a prelimir_;ary
endangerment assessment of the proﬁo&’éd school  site and enter -z"nto'l an
agreement with the Department of Toxic Substénces Control to oversee‘the
preparation of the preliminary endangerment assessment; (Ed. Code, § 17213.1,
subd. (a)(4).)

4. Preparing a report for the governing board that will allow the governing board to

make the following findings:

a. The school district has notified and consulted with the city, county, or city and
county within which the prospective school site is to be located;

b. The final site selection has been evaluatéd by the governing board of the school

- district based on all factors affecting the public interest and not limited to

selection on the basis of the cost of the land; and |

¢. The school district will attempt to minimize any public health and safety issues
from the neighboring agricultural uses that may é.ffect the pupils and employees at

the school site; (Ed. Code, § 17215.5.)
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. 5. Conducting a meeting of the governing board so that the governing board may make
| the findings required by Education Code section 17215.5 (formerly § 39006); (Ed.

Code, § 17215.5))

6. Preparing and drafting a board resolution with the following findings:

a, The schodl ’district has notified and consisted with the city, county, or c.ity and
clounty within which the prospective school site is to be located;

b. The final site selection has been evaluated by the governing board of the school
district based on all factors affecting the public interest and not limited to
selection on the basis éf the cost of the land; and

¢. The school district will attempt to minimize any public health and safety issues
resulting from the neighboring agricultural ﬁées that may affect the pupils and

. employees at the school site; (Ed. Code, § 17215.5)) and
7. Any additional activities identified as reimbursable during the Parameters and

Guidelines phase.
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TEST CLAIM ANALYSIS

SUMMARY OF THE ORIGINAL TEST CLAIM FILING
On August 14, 1998, Brentwood Unified School District filed the Acquisition of
Agricultural Land for a School Site Test Claim (CSM 98-TC-04). The original test claim filing

alleged that Statutes of 1996, Chapter 509 imposed a reimbursable state-mandated program upon

school districts for the following activities:

1. Developing and adopting policies and procedures in accordance with
Education Code section 39006 for the acquisition of real property for a school
site;

2. Training school district personnel regarding the requirements of acquiring real
property designated as agricultural land;

3. Evaluating the property based upon all factors affecting the public interest, not
limited to selection on the basis of the cost of the land;

4. Before the commencément of i:uurchasing property for any school site:

a. Research city and/or county general plans to determine if the desired
parcel of land is designated in either document for agricultural use;
" and

b. Research city and/or county zoning requirements to determine if the
desired parcel of land is zoned for agricultural production;

5. If the land sought to be purchased by the school district is designated in a city,

county, or city and county genmeral plan for agricultural use and zoned for
agricultural production:

a. Notify the city, county, or city and county within which the
prospective school site is located: and

b. Consult with the city, county, or city and county within which the
prospective school site is located;

6. Preparing a report for the governing board that will allow the governing board
to make the following findings:

a. The school district has notified and consulted with the city, county, or
city and county within which the prospective school site is to be
located;

b. The final site selection has been evaluated by the governing board of
the school district based on all factors affecting the public interest and
not limited to selection on the basis of the cost of the land; and .
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. “"&"'The school district will atternpt to minimize any public bealth and
safety issues from the neighboring agricultural uses that may affect the
..pupils and employees at the school site;

7. Conducting a meeting of the governing board so that the governing board may
make the findings required by Education Code section 39006; and -

8. Preparing and drafting a board resolution with the following ﬁpdings:

a. The school district has notified and consisted with the city, county, or
city and county within which the prospective school site is to be
located,;

'b. The final site selection has been evaluated by the governing board of
the school district based on all factors affecting the public interest and
not limited to selection on the basis of the cost of the land; and

c. The school district will attempt to minimize any public health and
safety issues resulting from the neighboring agricultural uses that may
affect the pupils and employees at the school site.

On January 26, 1999, the Department of finance (DQF) filed a letter outlining its
position on the claimed activities. DOF agrees that activities [1] and [2] constitute reimbursable
. state-mandated activities. Héwever, DOF coﬁtend; that éctivities [3], [4], and [5] were reqﬂifcd
under prior law and therefore do ;not constitute féimbursable s;tate-mandated activities.
Furtherm:ci)re, DbF contends that activities [6], [7]; and [8] are not required under Educétion
Code--scction 39006. The Claimant finds that activities [3], [4], and [5] were part of prior law.
and therefore removes them from this amended Test Claﬁn filing. However, legislation enacted
since the original Tcs’é Claim filing requires school districts to engége in additional activities

when acquiring agricultural land for a school site.

OVERVIEW OF THE NEW TEST CLAIM LEGISLATION

Statutes of 1999, Chapter 1002 and Statutes of 2C00, Chapter 443 added and amended
Education Code section 17213.1, which~ requires the governing board of a school district to
engage in one of the following activities before acquiring a school site:

. a. Contract with an environmental assessor to supervise the preparation of and
sign a Phase I environmental assessment of the proposed schoot site unless the
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governing board decides to proceed directly to a preliminary endangerment
assessment; or : :

b. If the governing board of the school district decides to proceed directly to a
preliminary endangerment assessment; the-school district shall contract with
an environmental assessor to supervise the preparation of and sign a
preliminary endangerment assessment of the proposed school site and enter
into an agreement with the Department of Toxic Substances Control to
oversee the preparation of the preliminary endangerment assessment.
Statutes of 2000, Chapter 135, section 39 (AB 2539) renumbered Education Code section 39006
to section 17215.5.

-ANALYSIS
In order for a statute or executive order, which is the subject of a test claim, to impose a
reimbursable state maﬁdated ﬁrogram, the language: (1) must impose a-program upon local
- governmental en;cities; (2) the program must be new, thus cqnstituting a “new program,” or it

must create an increased or “higher level of service” over the former required level of service;

and (3) the newly required program or increased level of service must be state mandated.

The court has defined the term “program” to meaﬁ programs that carry out the
governmental function of providing services to the public, or a la:w, which t;o implement a state
policy, imposes unique requireménts on local agencies or school districts that do not apply
generally to all residents and entities in the state. To determine if a required program is “new” or_
imposes a “higher level of service,” a comparison must Se undertaken be‘:cwcen the test claim
legislation and the legal requirements in effect immediately before the enactment of the test
claim legislation.' To determine if the new program or higher léve] of service is state mandated,

a review of state and federal statutes, regulations, and case law must bq undertaken.

' County of Los Angeles v. State of California (1587) 43 Cal.3d 46, 56; Carmel Valley Fire Protection Dist. v, State
of California (1987) 190 Cal.App.3d 521, 537, Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830, 835. .

2 City of Sacramento v. State of California (1990) 50 Cal.3d 51, 76; Hayes v. Commission on ‘State Mandares (1992)
11 Cal. App.4th 1564, 1594; Government Code sections 17513, 17556.
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. 1. Does the Test Claim Legislation Impose a “Program” Upon School Districts Within
. the Meaning of the Article XIII B, Section 6 of the California Constitution by
Requiring Additional Activities Before Acquiring Agricultural Land for a School

Site?

The test claim legislation added and amended sections to the Education Code, which
require school districts to perform the folIowing activities before acqﬁiring agricultural land for a

school site:

1. Develop and adopt policies and procedures in accordance with Education
Code section 17215.5 (formerly § 39006) for the acquisition of real property
for a school site;

2, Train school district persofinel regarding the requlrements of acqulrmg real
property designated as agricultural land;

3. Contract with an environmental assessor to supervise the preparation of and
sign a Phase I environmental assessment of the proposed school site unless
the governing board decides to proceed directly to a preliminary
endangerment assessment; (Ed. Code, § 17213.1, subd. (a).) or

4. If the governing board of the school district decides to proceed dzrecrly to a
. preliminary endangerment assessment, the school district shall contract with
an environmental assessor. t0 supervise the preparation of and sign a
preliminary endangerment assessment of the proposed school site and enter
into an agreement with the Depariment. of Toxic Substances Control to
oversee the preparation of the preliminary endangerment assessment; (Ed.
Code, § 17213.1, subd. (a)(4).)

5. Prepare a report for the governing board that will allow the goveming boa_rd
to make the following findings:

a. The school district has notified and consulted with the city, county, or city
and county within which the prospective school site is to be located;

b. The final site selection has been evaluated by the governing board of the
school district based on all factors affecting the public interest and not -
limited to selection on the basis of the cost of the land; and

c. The school district will attempt to minimize any public health and safety
issues from the neighboring agricultural uses that may affect the pupils
and employees at the school site; (Ed. Code, § 17215.5.)

6. Conduct a meeting of the governing board so that the governing board may
make the findings required by Education Code section 17215.5 (formerly §
39006); (Ed. Code, § 17215.5.) and

. 7. Prepare and draft a board resolution with the following fmdings:
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a. The school district has notified and consisted with the city, county, or city
and county within which the prospective school site is to be located;

b. The final site selection has been evaluated by the governing board of ihe
schoo] district based on all factors affecting the public interest and not
limited to selection on the basis of the cost of the land; and

c. The school district will attempt to minimize any public health and safety
issues resulting from the neighboring agricultural uses that may affect the
pupils and employees at the school site. (Ed. Code, § 17215.5.)

The California Supreme Court in County of Los Angeles v. State of California, defined
“program” as;

" “Programs that carry out the governmental function of providing services to the
public, or laws which, to implement a state policy, impose unique requirements

on local governments and do not apply generally to all residents and entities in the
state,”

The California Appellate Court in Carmel Valley Fire Protection District v. State of California,
found the followipg regarding the County of Los Angeles “program” holding;

“The [Supreme] Court concluded that the term ‘program’ has two alternative
meanings: ‘programs that carry out the governmental function of* providing
services to the public, or laws which, to implement a state policy, impose unique
requiremnents on local governments and do not apply generally to all residents and
entities in the state.” (Citation omitted.) [OFnly one of these findings is necessary
to trigger reimbursement.”” (Emphasis added.)

The test claim legislation cleérly passes both tests outlined by_County of Los Angeles and
reiterated in Carmel Valley. First, the test claim legislation requires school districts to perform
certain activities before acquiring agricultural land for a public school site. Public education in
California is a peculiarly governmental function adrrﬁﬁis’tered by local agencies as a service to

the public.” Second, the test claim legislation only’applies to public schools and as such imposes

3 County of Los Angeles, supra (1987) 43 Cel.3d 46, 56.
4 Carmel Valley Fire Protection Dist., supra (1987) 190 Cal.App.3d 521, 537.

5 Long Beach Unified School Dist, supra (1990) 225 Cal.App.3d 153, 172 (The court fuum':l that although numerous
private schools exists, education in the state is considered a peculiarly governmental function and public education is
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. unigue requirements upon school districts that do not apply generally to all residents and entities
of the state. Therefore, performing these activities before acqiiiring agricultural land for a school
site constitufes a “program” within the meaning of article XIII B, section 6 of the California
Constitution.

2. Does the Test Claim Legislation’s “Program” Represent 2 “New Program” or a

“Higher Level of Service” Imposed Upon School Districts Within the Meaning of

Article XXII B, Section 6 of the California Constitution by Requiring Additional

Activities Before Acquiring Agricultural Land for a Schqol Site?

To determine if a ;equired program is “new” or imposes a “higher level of service,” a
comparison must be undertaken between the test claim legislation and the legal requirements in
effect immediately before the enactment of the test claim legislation.®
Prior Law: Acquisition of Agricultural Land

Before acquiring agricultura! land for -a school site, a school district governing board was

. required to engage in the following activities under prior law: (1) evaluate the property at a
public hearing; (2) give written notice of the proposed acquisition fo the planning commission
having jurisdiction over the property. The planning commission then prepared and submitted a
report to the governing board. The governing board could not acqulire title to the property until

the report was received; (3) investigate the proposed site to ensure that the selection was
determined by an evaluation of all factors affecting the public interest and was not limited to
selection based on land cost only; (4) have vgeo-grap‘hical and soil engineering studies prepared if

the land was within certain areas. Copies of all geographical and soil engineering studies must

administered by local agencies to provide a service to the public. Based on these findings, the court held that public
education constitutes a “program” within the meaning of article XIII B, section 6 of the California Constitution.)

§ Lucia Mar Unified School Dist, supra (1988) 44 Cal.3d 830, 835 (The court found legislation that shifts activities

. from the state to & local entity represents & new program especially when the local entity was not required to perform
that activity at the time the legislation was enacted. The court concluded that under these circumstances the activity
is “new" insofar as the local entity is concerned.)
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be filed with the Department of Gené_ral Services and Department of Education;(5) prepare and
consider an environmental impact.report before the project was approved or denied; and (6)
consult with the administering agf-:ncl-y in which the proposed school site was located that might
reasonab_ly be contaminated.

Although prior law 'Irequires school districts to engage in certain activities before
acquiring agricultural land for a scﬁéol site, the test clé{im legislation added additional activities
that districts must engage in :before acquin'ng.agricul_tural land.

Current Requirements: The Test Claim Legislation

The test claim legislation added and amended several sections of the Education Codé
related to the activities school districts must engage in before acquiring agricultural land for 2
‘'school site. The following activities are new or impose a higher level of service when compared'
to prior law. |

Test Claim Legislation Activity: Before acquiring a school site the governing board

shall:

a. Contract with an environmental assessor to supervise.the preparation of and
sign a Phase I environmental assessment of the proposed school site; (Ed.
Code, § 17213.1, subd. (a).) or

b. If the governing board of the school district decides to proceed directly to a
preliminary endangerment assessment, the school district shall contract with
an environmental assessor to supervise the preparation of and sign a
preliminary endangerment assessment of the proposed school site and enter
into an agreement with the Department of Toxic Substances Control to
oversee the preparation of the preliminary endangerment assessment. (Ed.
Code, §17213.1, subd..(a)(4).) » -

Although prior law required school districts to have an environmental impact report
prepared before acquiring agricultural land for a school site, the activities listed above are in
addition to preparing such a report since the test claim legislation has not remqved the

environmental impact report requirement. Under current law, school district must complete the
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. envz‘reﬁmeri?éil zmpact rep"eft and contract with an environmental ds_ls'esser to supervise and sign
a Phase I envirbﬁr;zenttzf asseesme'nt or prepare the énvironiental impact repott and preparé a
preliminary endangerment assessment. Based on the foregomg, these activities represent a new
program zmposed upon school dzstncts wzthm thé meanirg of artzc:le XUI B, sectzon 6 of the
California Constitution.

Test Claxm Leglslatlon Activity: Prepare a report for the govemmg board that will
allow the board to make the following ﬁndmgs |

a. The school d1stnct has notlﬁed a.nd consulted w1t.h the city, county, or city and county
w1thm Wthh the prospective school site is to be located;

b. The final site selection has been evaluated by the govemmg board of the school
district-based on all factors affecting the public interest and not hnnted to selection on
the basis of the cost of the land; and- : = :

c. The school district will attempt to minimize aﬁ&'iﬁublie health and sa'fefy"issues from
: ~ the neighboring agricultural uses that may affect the pupils and employees at the
. " school site: (Ed. Code, § 17215.5.)

While Ediication Code seei.:i'bﬁr.vl’/'ZIS.S does not specifically t’-equ'ife the govemiing board
to preﬁﬁfe'e reﬁerf of thé'preééding ﬁn:&ings, district staff involved in the consultation withi the
city, cotinty, of ity and county would need to ei:implete the report for the governing boatd to
review. Without 4 report prepared for the govérning boatd to review ahd act upon, the board
could riot méet thé ‘requiréments' outlined in section 17215.5. Thérefore, thé activitiés associdted
with preparing a report outlining the findings detailed in section 17215.5 represents a neﬁr
program ifipdséd upon school districts within thé meaning of atticle XIII Bi“section 6 of the
California Constitution.

Test (::'l'aiﬁi'Legis'lﬂﬁoh‘ Aetiirit'y: .’Condii’et' a iﬁéet'i'n’g":of "t‘he ‘ g'ﬁviérﬁiiié b'bair"d'so.that the
govemmg board may ma.ke the ﬁndmgs requued by Education. Code sectlon 17215 5 Sectlon

. 17215.5 requires the governmg board to make specxﬁc ﬁndmgs but it does not expressly provide
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that the board hold a spécific meeting relative to this issue. The claimant contends that the .
governing board must meet to make the findings required by the test claim legislation,

Education Code section 35145 provides:

“All meetings of the governing board of any school district shall be open to the

public and shall be conducted in accordance with [the Ralph M. Brown Act]. Al

actions authorized or required by law of the governing board shall be taken at the
" meetings and shall be subject to the following requirements:

“(a) Minutes shall be taken at all those meetings, recording all actions taken
by the governing board. The mmutes are pubhc records and shall be
available to the public.

“(b) An agenda shall be posted by the governing board, or its designee, in
accordance with the rcqulrements of Secuon 54954 2 of the Govemment
Code. Any interested person may comimence an action by mahdamus or
injunction pursuant to Section 54960.1 of the Government Code for the
purpose of obtaining judicial determination that any action: taken by the
governing board in violation of this subdivision or Section 35144 is null
and void.” (Emphasis added.)

As required by Education Code section 15145, the .govefnifxg ‘l;oé_ifd'of a school district must

meet in apcord_gnce with fhe requirements outlined in th;: Brown Act, ta}ce minutes of the
meeting, and prepare and post an agenda of the meeting in order to m_ake the ﬁndiggs'rquired
by the test claim legislation. Therefore, the activities a_s_sociated with board meetings to make
the findings requiired by the test claim legislation represent a higher level of service imposed
upon school districts within the meaning of Varticle XII1 B, section 6 of the Califqrnia
Constitution.

Test Claim Legislation Activity: Prepare and draft a board resolution with the following
findings:

a. The school district has notified and consisted with the city, county, or city and county
within which the prospective school site is to be located;

b. The final site selection has been evaluated by the governing board of the gchool
district based on all factors affecting the public interest and not limited to selection on _ .
the basis of the cost of the land; and
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. c. The school district will attempt to minimize any public health and safety. issues
resulting from the neighboring agricultural uses that may affect the pupils and
employees at the school site. (Ed. Code, § 17215.5.)
Although section 17215.5 does not specifically require a board resolution of the
information outlined above, the claimant finds that a board resolution is a necessity to fulfill the
intent of the test claim legislation. As previously discussed, Education Code section 35145
requires governing boards to meet to make the findings mandated by section 17215.5. The
claimant contends that the board’s findings must be memorialized in some fashion. A resolution
is the most effective wéy to ensure that the govemning board has met the requirements outlined in
section 17215.5, Therefore, these activities represent a new program imposed uplon school
districts within the meaning of article XIII B, section 6 of the California Constitution.
3. Does the Test Claim Legislation’s “Program,” Which Represents a “New Program”
. or “Higher Level of Service,” Impose “Costs Mandated by the State” Upon School
Districts Within the Meaning of Government Code Section 175147
None of the “exceptions” listed in Government Code section 17556 apply’ and state law
was not enacted in response to any federal requirement, Therefore, the test claim legislation

does impose costs mandated by the state upon school districts.

CONCLUSION

The following activities represent reimbursable state-mandated activities imposed upon
school districts within the meaning of article XIII B, section 6 of the California Constitution and

Government Code section 17514.

7 Government Code section 17556 provides several exceptions to reimbursement. Specifically, section 17556
provides that the Commission shall not find costs mandated by the state if it concludes that the test claim legislation:
(1) is issued in response to a specific request by a local governmental entity; (2) implements a court mandate; (3)
implements federal law; (4) can be financed through a fee or assessment charged by a local governmental entity; (5)
provides for offsetting savings that result in no net costs to local governmental entities or includes additional revenue

. specifically intended to fund the costs of the mandate in an emount sufficient to fund the mandate; (6) implements a
ballot proposition; or (7) creates a new crime or infraction, eliminates a crime or infraction, or changed the penalty
for a crime or infraction related to the enforcement of the crime or infraction.
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1. Developing and adopting policies and procedures in accordance with Education Code

section 17215.5 (formerly § 39006) for the acquisition of real property for a'scho_ol
site; | |

2. Training of school district personnel regarding the requirements of acquiring real
property for a school site designated as agricultural land,

3. Before acquiring a school site:

a. Contracting with an environmental assessor to supervise the preparation of and
sign a Phase I environmental assessment of the proposed school site unless the
governing board decides to proc_éed directly to a preliminary endangerment
assessment, (Ed. Code, § 17213.1, subd. (a).) or

b. If the governing board of the school district decides to proceed directly to a

preliminary endangerment assessment, the school district shall contract with an
environmental assessor to supervise thg preparation of and sign a preliminary
endangerment assessment of the proposed school site and enter into an
agreement with the Department of Toxic Sub.s‘;ancés éontrol to oversee the
préparation_of the preliminary endangerment assessment; (Ed. Code, § 17213.1,
subd. (a)(4).)
4, Pfeparing a report for the governing board that will allow the governing beard to
make the following findings:
a. The school district has notified and consulted with the city, county, or city and

county within which the prospective school site is to be located;
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. b, The final site selection has been evaluated by the governing board of the school
district based’onall factors affecting the public interest and not limited to
selection on the basis of the cost of the land; and

‘¢. The school district will attenipt to minimize any public health and safety issues
from the neighboring agriculturai uses that may affect the pupils and employees at

the school site; (Ed. Code, § 17215.5.)
5. Conducting a meeting of the governing board so that the governing board may make
the findings required by Education Code section 17215.5 (formerly § 39006); (Ed.

Code, § 17215.5.)

6. Preparing and drafting a board resolution with the following findings:
a. The school district has notified and consisted with the city, county, or city and
. county within which the prospective school site is to be located,

b. The final site selection has been evaluated by the governing board of the school
district based on all factors affecting the public interest and not limited to
selection on the basis of the cost of the land; and

c. The school district will attempt to minimize any public health and safety issues
resulting frb';n the neighboring agricuitural uses that may affect the pupils and
employees at the school site; (Ed. Code, § 17215.5.) and

7. Any additional activities identified as reimbursable during the Parameters and

Guidelines phase.
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AUTHORITY FOR THE TEST CLAIM

The Commission on State Mandates has the authority pursuant to Government Code
Section 17551, subdivision (a), to hear and decide a claim by a local agency or school district
that the local agency or school disirict is entitlled to reimbursement by the staie for costs
malindated by the state as required by article XIII B, section 6 of the California Constitution.
Brentwood Union School District is a “school district” as defined in Government Code section
17519. This test claim is filed pursuant to Title 2, California Colde of Regulations, section 1183.
ESTIMATED COSTS RESULTING FROM THIS MANDATE

It is estimated that Brentwood Union School District will incur costs in excess of $200.00
te comply with the requirements outlined in the amended Acquisition of Agricultural Land for a
School Site Test Claim.

APPROPRIATIONS

Any funds appropriated by the test claim legislation will be identified as offsetting
savings against claimed costs at the Parameters and Guidelines phase.

CERTIFICATION
I certify by my signature below that the statements made in this document are true and
correct of my knowledge, and as to all other matters, I believe them to be true and correct based

on information or belief,
Executed on September 18, 2001 at Sacramento, California, by:

;ZEEOR, MIDDLETON, YOUNG & MINNEY, LLP

e ’ // 1/ e
aut [ Wb,
QUL C.MINNEY, ESQ.
Attorney for Mandated Cost Systems, Inc. and
Authorized Representative of Brentwood Union
School District o

. . oprin e . d Sehool Sit
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. Brentwood Union School District
255 Guthrie Lane

Brentwood, California 94513
Telephone; (925) 634-1168
Facsimile: (925) 634-8583

Paul C. Minney, Esq.

SPECTOR, MIDDLETON, YOUNG & MINNEY, LLP
7 Park Center Drive

Sacramento, California, 95825

Telephone: (916) 646-1400

Facsimile: (916) 646-1300

Attorney for Mandated Cost Systems, Inc. and

Authorized Representative of Claimant,
Trinity Union High School District

BEFORE THE
'COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA

CSM No. 98-TC-04

In Re Amended Test Claim: . DECLARATION OF DENISE WAKEFIELD
Brentwood Union School Disfrict Acquisition of Agricultural Land for a School
Site , .

I, Denise Wakefield, make the following declération and statement. As Finance and
Facilities Analyst, I have knowledge of Brentwood Union School District’s (claimant’s) school
site acquisition procedﬁes and requirements .l 1 aﬁ;l familiar with the provisions and requirements
of Statutes of 1996, Chéiatér 509, Stz;tutes of 1999, Chal;ter 1002, and Statutes of 2000, Chapters

. 135 and 443, which require school districts to perform the following activities:
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1.- Develop and adopt policies and procedures in accordance with Education Code

section 17215.5 (formerly § 39006) for the acquisition of real property for a sch,é,ol

site;

2. Train school district personnel regarding the requirements of acquiring real property
designated as agricultural land,
3. Before acquiring a school site:

a. Contract with aﬁ environmental assessor to supervise the preparation of and sign a
Phase I environmental assessment of the proposed school site unless the
governing board decides to proceed direc‘:tly to a preliminary endangerment
assessment; (Ed. Code, § 17213.1, subd. (a).) or

b. If the governing_board of the school district decides to proceed directly to a

preliminary endangerment assessment, the school district shall contract with an

environment.al assessor to supervise the preparation of and sign a preliminary
endangerment assessment of the proposed school site and enter into an agreement
with thé Department of Toxic Substances Control tc; oversee the preparétion of
the preliminary endangerment assessment; (Ed. Code, § 17213.1, subd. (a)(4).)
4, Prepare a report for the governing board that will allow the governing board to make

the following findings:

a. The school district has notified and consulted with the city, county, ot Eity and
county. within wﬁich the pll'ospec’give school site is to be located;

b. The- final site selt.acti;'m has been evaluated by the governing board of the school
district based oﬁ all factors affectiﬁg the public interest and not limited to

selection on the basis of the cost of the land; and 0
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. c. The school district will attempt to minimize any public‘heélth- and safety issues
from the nieighboring agricultural uses that may affect the pupils and employees at
the school site; (Ed. Code, § 17215.5.)
5. Condupt a m;:eting of the governing board so that the governing board may make the
findings required by Education Code section 17213.5 _(formerly § 39006); (Ed. Code,
§ 17215.5.) and'
6. Prepare and draft a board resolution with the following findings: |
a. The school district has notified and consisted with the city, county, or city and
county within which the prospective school site is to be located;
b. The final site selection has been evaluated by the governing board of the school
district based on all factors affecting the public interest and not limited to
. selection on the basis of the cost of the land; and
c. The school district will aFtempt to minimize any pub]ic_: health and safety issues _
resulting from the neighboring‘agric':ultural uses that may affect the pupils and
employees at the school site. (Ed. Code, § 17215.5.)

I am informed and believe that before the test claim legislation, there was no
responsibility for the claimant to engage in the activities set forth above. It is estimated that the
claimant will/has incurred significantly more than $200.00 to implement these new activities
mandated by the state for which the claimant has not been reimbursed by any federal, state, or
local agency, and for which it cannot otherwise obtain reimf)ursement. |

I know the foregoing facts personally and if so required, I could testi'fy to the statements
made herein. I hereby declare under penalty of perjury under the laws of the State of California

. that the foregoing is true and correct except where stated upon information and belief and where
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so stated I declare that I belieye them fo be frue, _ 0
Executed on Septemberfg, 2001 in Brentwood, Californie. -
| WLPM\JM
' DENISE WAKEFIELD
Finance and Facilities Analyst
Brentvwood Union School District

Amended Test Claim of Breatwood Unien School District Acquisition of Agricultural Land for a School Site
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Senate Bill No. 162

CHAPTER 1002

An act to add Secticns 17210, 17210.1, and 17213.1 to, the Education
Code, relating to schootl facilities.

[Approved by Govemor October 10, 1999. Filed
with Secrclary of State Octaber 10, 1999.]

R LEGISLATIVE COUNSEL'S DIGEST

SB 162, Escutia.  Schocl facilities: contamination,

Under the Leroy F. Greene School Facilities Act of 1998, an eligible
school district may receive funding for mew construction of school
facilities.

Existing law prohibits the governing board of a school district from
approving a project involving the acquisiion of a schoolsite or the
construction of a school by the schoo! district unless specified actions
are taken with regard to potential contamination of the site,
including @ determination by the lead agency, as defined, that the
property purchased or to be built upon is not the site of a current or
former hazardous waste disposal site or solid wasts disposal site, or a
hazardous substance release site,

This bill would provide that, as a condition of receiving funding
under the Leroy F. Greene School Facilities Act of 1998, the
governing board of a school district is prohibited from epproving the
acquisition of a schoolsite, or if the school district owns or leases a
schoolsite, from proceeding with the construction of a project, unless
the governing board causes certain environmental assessments to be
conducted that are reviewed and approved by the Department of
Toxic Substances Control.

This bill would require the school district to reimburse the
Department of Toxic Substences Control for all of its response costs
and would provide thet thess costs may be reimbursed under the
Leroy F. Greene School Facilities Act of 1998,

This bill would provide that a school district is not hable in any
action filed against the district for meking & preliminary
endangerment assessment available for public review.

This bill would provide that the Carpenter-Presley-Tanner
Hazardous Substance Account Act applies to schoolsites of school
districts electing to receive state funds where naturally occurring
hazardous materials are present, regardless of whether there has
been a release of a hazardous material.

This bill would provide that it would not become operative unless
and until AB 387 is chaptered and becomes operative.
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The people of the State of California do enact as fal't‘aw.s':

SECTION 1. Section 17210 is" added to Chapter 1 (commencing
with Section 17210) of Part 10.5 of the Education Code, to read:

17210. As used in this article, the following terms have the
following meanings:

(a) “Administering agency'’ means eny agency designated
pursuant to Section 25502 of the Health and Safety Code.

(b) “Environmental assessor” means a class II  environmental
assessor registered by the Office of Environmental Health Hazard
Assessment pursuant to Chapter 6.98 (commencing with Section
25570) of Division 20 of the Health and Safety Code or a licensed
hazardous substance contractor certified pursuent to Chapter 9
(commencing with Section 7000} of Division 3. of the Business and
Professions Code. A licensed hazardous substance contractor’ shall
bold the equivalent of a degres from an accredited public or private
college or university or from a private posisécondary educational
institution approved by -the Bureau for Private Postsecondary and
Vocational Education with ot least 60 units,  in environmental,
biological, chemical, physicel, or soil science; engineering; geology;
environmental or public health; or a directly related science field. In
addition, a contractor who conducts Phase I environmental
assessments shall have a leest two years experience in the preparation
of those assessments and a contractor who conducts a prahmmary
::ndangcrment assessment shall have at least ﬁu_'pe years experience
in conducting those assessments,

{c) “Handle” has the meaning the term is glven in" Article 1
(commencing with Section 25500) of Chapter 6.95 of Division 20 of
the Health and Safety Code.

(d) “‘Hazardous air emissions’’ means enussmns into the ambient
air of air contaminents that have been identified as a toxic air
contamninant by the State Air Resources Board or by the air pollution
control officer for the _]urlsd.l(:tlol‘l in which the project is located. As
' determined by the air poliution control officer, hazardous air
cmissions also means emissions into the ambient aif from any
substance identified in subdivisions (e) to (f), inclusive, of Section
44321 of the Heelth and Safety Code.

(e} "“Hazardeus material” has the meaning the term is given in
subdivision (d) of Section 25260 of the Health and Safety Code.

) “Operation and maintcnﬂncc." “removal action work plan,”
“respond,”  “'response,” “response action™ and  “site™ have the
meanings those terms are given in Article 2 (commencmg with
Section 25310) of the state act.

(g) "“Phase 1 environmental assessment” means & preliminary
agsessment of a property to determine whether there Las been or
tnay have been & release of @ hazardous material, or whether s
naturally  occurring  hazardous materiel is present, based on
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reasonably available information about the property and the area in
its viginity, A Phase I environmental assessment may includs, but is
not limited to, @ review of public and private records of current and
historical land uses, prior releases of 8 hazardous material, data base
searches, review of relevant files of federal, state, and local agencies,
visual end other surveys of the property, review of historical aerial
photographs of the property and the area in its vicinity, interviews
with current and previous owners and operators, end review of
regulstory comespondence and environmental reports.  Sampling or
testing is not required as part of the Phase I edvironmentsl
assessment. )

(h) "Preliminary endangerment assessment” 1means &n  activity
that is performed to determine whether current or past hazardous
material management practices’ or waste management practices
have resulted in & release or threatened reléase of haz&rdous
materials, or whether naturally occurring hazardous matenals
present, which pose a threat to children’s health, children’s ]eammg
abilities, public health or the environment. A  préliminary
endangerment assessment requires sampling and anelysis of e site, a
preliminary determination of the type and extent of hazardous
material contamination of the site, end a pralﬁmnary evaluatmn of
the risks that the hazardous material contamination of 8 site, tay
pose to children’s health, public health, or the environment, and shall
be conducted in & menner that complies with the gmdehnes
published by the Department of Toxic Substancés Control entltlcd
“Preliminary  Endangerment  Assessment:  Guidance Mahilal,’
including -any amendments that are determined by the Department
of Tq:u'c Substances Control to be appropriate to address issues that
are unique o schoolsites.

{i) “Proposed -schoolsite” meens real property acquired or to be
acquired cor propesed for use as a schoolsite, prior to its ocoupancy ‘as
a school.

(j% “Regulated substance” means any material defined in
subdivision (g) of Section 25532 of the Health and Safcty Caode.

(k) “Release™ has the same meaning the term is given in Article
2 {commencing with Section 25310) of Chapter 6.8 ¢f Division 20 of
the Health and Safety Code, and includes a release described in
subdivision (d) of Section 25321 of the Health and Safety Code.

() “Remedial action plan™ means a plan approved by the
Department of Toxic Substances Control pursuant to Section '—'53561
of the Health and Safety Code.

(m) “State ect” means the Carpenter—Presley-Tanner ‘Hazardous
Substance Account Act (Chapter 6.8 (commencing with Section
25300) of Division 20 of the Health and Safety Cods).

SEC.2. Section 17210.1 is added to the Education Code, to read:

17210.1. (a) Notwithstanding any other provision of law:
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(1) For sites addressed by this article for which school districts
elect to receive state funds pursuant to Chapter 12.5 (commencing
with Section 17070.10), the state act applies to schoolsites where
naturally occurring hazardous ‘materials ore present, rogardless of
whether there has been 2 releasc or there iz a threatened release of
a hazardous material,

(2) For sites addressed by this article for which school districts
elect ‘to receive state funds pursuvant to Chapter 12.5 (commencing
with Section 17070.10), &Il references in the state act to hazardous
substances shall be deemed to include hazardous materials &nd all.
references in the state act to public health shall be deemed to include
children's health.

3) All risk assessments conducted by schoal districts that elect to
receive stete funds pursuant to Chapter 12.5 (commencing with
Section 17070.10} at sites addressed by this article shall include a focus
on the riske to children’s health posed by & hezardous materials
release or threatened release, or the presence of naturally occurring
hazardous materials, on the schoolsite.

(4) The response actions selected under this article shall, &t a
minimum, be protective of children's health, with an ample ma.rgm
of safety.

(b) In implementing this article, the Department of Toxic
Substances Control shall comply with Sections 25358,7 and 25358.7.1
of the Health and Safety Code.

(c) Nothing in this article shall be construed to limit the authority
of the Department  of Toxic Substances Control or the State
Department of Education to take any action otherwise authonzed
under any other provision of law.

(d) The Department of Toxic Substances Control shall comply
with Chapter 6.66 (commencing with Section 25269) of Division 20
of the Health and Safety Code when recovering its costs mcurred
carrying out its duties pursuant to this article.

(e) Article 11 {commencing with Section 25220) of Chapter 6.5 of
Division 20 of the Health and Safety Code does not apply to
schoolsites at which &ll necessary response actions havé been
completed.

SEC.3. Section 17213.1 is added te the Education Code, to read:

17213.1. As 8 condition of receiving staté funding pursuant to
Chapter " 12.5 (commencing with Section 17070.10) the govcmmg
board of a school district shall comply with subdivision (a), and is not
required to comply with subdivision (a) of Section 17213, prior to the
acquisition of a schoolsite, or if the school district owns ot ‘leases a
schoolsite, prior to the construction of a project,

(a) Prior to acquiring a schoolsite the pgoveining bosid shall -
contract with an environmental assessor to conduct a Phase I
environmental assessment of the proposed schoalsite,
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(1) The Phass I environmental assessment shall contein one of the
following recommendations;

(A) A further investigation of the site is not required,

(BY A preliminary endanperment assessment is needed, including
sampling or testing, to determine the following:

(i) If a release of hazerdous material has occurred end, if so, the
extent of the release.

(i) Ifthere is the threat of a release of hazardous materials.

{iii) Ifa naturally occurring hezardous material is present.

{2) If the Phase I environmenta]l assessment concludes that
further investigation of the site is not required, the assessment
together with all documentation related to the proposed acquisition
or use of the proposed schoolsite shall be submitted to the State
Departrment of Educstion. A school district may submit & Phase I
environmental assessment to the State Department of Education
prior to its Submission of other documentstion related to the
proposed schoolsite acquisition or use. Within 10 calendar days of .
receipt of the Phase I environmental asgessment, the State
Department of Education shall transmit the Phase 1 environmental
assessment to the Department of Toxic Substances Control for its
review and approval, which shall be conducied by the Depertment
of Teoxic Substances Control within 30 calendar. days- of its receipt of
the assessment. If the Department of Toxic Substances Control
concurs with the conclugion of the Phase I environmental assessment
that a further investigation of the sgita is. not required,. the
Departiment of Toxic Substances Control shall approve the Phase I
environmemnts] assessment and shall notify the State Department of
Education and the governing board of the school district of the
approval. .

(3) If the Phase I environmental assessment concludes that 2
preliminary  endangerment  assessment is  needed, or if the

Department of Toxic Substances Control concludes that a
" preliminary endangerment assessmemt 8 needed, the. school district
shall either contract with an environmental assessor to prepare &
preliminaty  endangerment assessment of the proposed schoolsite
and enter into an agreement with the Depariment of Toxic
Substances Control to oversee the preperstion of the preliminary
endangerment assessment or elect not to pursue the acquisition’ or
construction  project. The preliminary endangerment assessment
shall contain one of the following conclusions:

(A) A further investigation of the site is not required.

(B) A release of hazardous materials has occurred, and if so, the
extent of the release, that there is the threat of a release of hazardous
materials, or that & naturally occurring hazardous material is present,
or any combination thereof, .

(4) The school district shall subnit the preliminary
endangerment assessment to the Department of Toxic Substances
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Control for its review and approvel, The school district shall also
make the preliminary endangerment assessment available to the
public for review for not less than 30 calendar days.

{5) The Department of Toxic Substances Control shall complete
its Teview within 60 calendar days of receipt of the preliminary
endangerment sssessment and shall either approve or disapprove
the preliminary endangerment assessment. :

(6) If the Department of Toxic Substances Contro]l disapproves
the preliminary endangerment assessment, it shall inform the district
of the decision, the basis for the decision, and actions necessary to
secure the Department of Toxic Substances Control approval of the
preliminary endangerment assessment. The school district shall take
actions necessary to secure the approval of the Department of Toxic
Substances Contrel of the preliminary endangerment assessmenmt or
elect not to pursue the acquisition or construction project.

(7) If the preliminary endangemment assessment determines that
a further investigation of the site is not required and the Depariment
of Toxic Substances Control approves this determination, it shall
notify the State Department of Education and the school district of
its approvel. The school district may then proceed with the
acquisition or construction project, -

(8) If the preliminary endangerment assessment determines that
a release of hazardous material has occurred, that there is the threat
of 8 release of hazardous materials, that a naturally occurring
hazardous material is present, or any combination thereof, that
requires  further investigation, and the Department of Toxic
Substances Control approves this determination, the school district
may elect not to pursue the acquisition or construction project, If the
school district elects to pursue the acquisition er construction project,
it shall do all of the following:

(A) Prepare & financial analysis that estimates the cost of response
action that will be required at the proposed schoolsite.

(B) Assess the benefits that accrue from using the proposed
schoaolsite when compared to the use of alternative schoolsites, if any.

(C) Obtain the approval of the State Department of Education
that the proposed schoolsite meets the schoolsite selection standards
adopted by the State Department of Education pursuant to
subdivision (b) of Section 17251.

(D) Evaluate the suitability of the proposed schoolsite in light of
the recommended alternative schoolsite locations in order of merit
if the school district has requested the assistance of the State
Department of Education, based upon the standards of the State
Department of Education, pursuant to subdivision (a) of Section
17251,

(9) The school district shall reimburse the Department of Toxic
Substances Contro! for all of the department's response costs.
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(b) The costs incurred by the' school districts when complying
with this section are allowable costs for purposes of an applicant
under Chapter 12.5 (commencing with Section 17070.10) of Part 10
and may be reimbursed in accordance with Section 17072.13.

(c) A school "district that releases a preliminary endengerment
assessment, or information concerning a preliminary endangemment .
agsessment, required by this section, may not be held liable in eny
action filed against the school district for making the preliminsry
endangerment assessment available for public review.

SEC.-4. Sections | to 3, inclugive, of this act shall not become
operative unless and until Assembly Bill 387 of the 1999-2000 Regular
Session is chaptered and becomes operative.
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Assembly Bill No, 2539

CHAPTER 135

An act to amend Sections 651, 680, 4112, 4982, 4998, 4998.2, 4998 5,
4998.6, 6086.65, and 17537.11 of the Business and Professions Code, to
amend Sections 1102.2, 1103, and 2924c of the Civil Code, to amend
Sections 131.4, 703.140, and 704.115 of the Code of Civil Procedure,
amend Sections 1201, 2210, 2502, 9528, and %706 of the Commercial
Code, to smend Sections 5222, 7236, 14000, 14030, 14030.1, 14035,
14036, and 25207 of the Corporations Code, to amend Sections 1209,
17210, 17284.5, 17620, 23812, 24255, 35012, 35160.5, 37252, 44225.6,
44127, 44259, 44275.3, 44424, 47611.5,47612.5, 51871.5, 54685.2, 54685.3,
60200.2, 60855, 66293, and 81149 of, to amend and renumber Section
39006 of, and to amend and reoumber the heeding of Chapter 8
(commencing with Section 60850) of Part 33 of Division 4 of Title 2
of, the Education Code, to amend Section 8040 of the Elections Code,
to amend Sections 243, 2040, 3021, 4065, and 5002 of the Family Code,
to amend Section 18210 of the Financial Code, to amend Section
55702 of the Food and Agricultural Code, to amend Sections 3540.1,
7222, 15346.9, 18935, 19827.3, 20395, 20397, 20677, 21070.5, 21071,
21073.7, 21370, 21572, 22825.01, 22875, 31469.5, 51298, 53601, 53635,
54985, 69915, 721314.2, and 91007 of the Government Code, to amend
Sections 1357.50, 1368, 1368.04, 1370.4, 1374.32, 1386, 1507.3, 1596.7927,
25390.4, 321217, 33333.6, 3333417, 44287, 51451, 104550, 104556,
104557, 112040, 115813, and 128375 of, and to amend and renumber
Section 13933 of, the Health and Safety Code, to amend Scctions 384,
791.02, 1035, 1765.1, 1874.81, 10123.68, 101453, 10169, 10165.2,
10176.61, 11629.92, and 12967 of, and to amend and renumber Sections
1785.89, 10140, 10141, and 12698 of, the Insurance Code, to amend
Sections 1174.5, 1777.5, 1777.7, 3762, 6394.5, 6429, 6434, and 6650 of the
Labor Code, to amend Sections 273.84, 296.1, 487c, 666, 83032, 1443,
2062, 6129, 11166.3, 11170.6, 12000, end 13510 of the Penal Code, to
amend Section 2357 of the Probate Code, to amend Section 12102 of
the Public Contract Code, to amend Sections 2715.5, 31164, and 42923
of the Public Resources Code, to amend Sections 237, 2512, 2613, 6471,
and 6472 of the Revenue and Taxation Code, to amend Sections 426,
1666, 5204, 9980, 12808, 12815, 13377, 16020.1, 21051, 22511.56, 34505.9,
and 35790.1 of the Vehicle Code, to amend Sections 361.5, 727.3,
727.31, 827, 1788, 17B9.5, 9564, 14105.26, and 25002 of the Welfare and
Institutions Code, and to amend Section 1 of Chapter B68 of the
Statutes of 1998, and Section 7 of Chapter B4 of the Statuies of 1999,
relating to maintenance of the codes,

{Approved by Govemor uly 19, 2000, Filed with
Secretary of State July 19, 2000.]
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LEGISLATIVE COUNSEL'S DIGEST

AB 2539, .Committee on Judiciary, Maintenance of the codes.

Existing law directs the Legislative Counsel to advise the
Legislature from tme to time ag to legislation necessary to maintain
the codes.

This bill would restate existing provisions of law to effectuate the
recommendations made by the Legislative " Cownsel to the
Legislature for consideration during 2000, and would not make any
substantive change in the law. '

The people of the State of California do enact as follows:

SECTION 1. Section 651 of the Business and Professions Code is
amended to read:

651. (a) It is unlawful for any person licensed under this division
or under any injtiative act referred to in this division to disseminate
or cause to be disserninated any form of public communication
containing a false, fraudulent, misleading, or deceptive statement,
claim, or image for the purpose of or likely to induce, directly or
indirectly, the rendering of professional services or fumishing of
products in connection with the professional practice or businéss for
which he or she is licensed. A “public communication” as used in this
section includes, but is not limited to, communication by means of
mail, television, radio, motion picture, newspaper, book, list or
directory of healing arts practitioners, Intemet, or othér electronic
communication,

(b) A false, fraudulent, misleadmg. or deceptive statement, claim,
or image includes a statement or claim that does any of the following:

(1) Contains a misrepresentation of fact.

(2) Is likely to mislead or deceive because of a failure to disclose
material facts. ,

(3) (A) Is intendad or is likely to create false or unjustified
expectations of favorable results, including the use of any photograph
or other image that does not accurately depict the results of the
procedure bcmg advertised or that has been altered in any manner
from the image of the actual subject depicted in the photograph or
image.

(B) Use of any photograph or other image of a mode! without
clearly stating in a prominent location in easily readable type the fact
that the photograph or image is of & model is a vidlation of subdivision
(). For purposes of this paragraph, a model is anyone other than an
actual patient, who has undergone the procedure being advertised,
of the licensee who is advertising for his or her services.

(C) Use of any photograph or other image of an actusl patient that
depicts or purports to depict the results of any procedure, or presents
“before and “after” views of a patient, without specifying in a
prominent location i easily readable type size what procedures
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school are currently, or are likely to be, et capacity and, therefare,
those schools or grade levels sre uneble to accommodate any new
pupils ubder the open enrollment policy,

(4) It is the intent of the Legislature that, upon the request of the
pupil’s parent or guardian and demonsiration of financial need, each
school district provide transportation assistance to the .pupil to the
extent that the district otherwise provides ftransportation assistance
to pupils.

SEC. 38. Section 37252 of the Education Code is amended to read:

37252, (a) The goveming board of each district maintaining any
or all of grades 7 to 12, inclusive, shall offer and a charter school that
maintains any or all of grades 7 to 12, inclusive, may offer summer
school instructicnal programs, using the amount computed pursuant
to Section 42239, for pupils enrolled in grades 7 to 12, inclusive, who
do not demonstrate sufficient progress toward passing the exit
exmmnatlon required for high school gradustion pursuant to Chapter

8 (commencing with Section 60850) of Part 33. Sufficient progress
shall be determined on the basis of either of the following:

(1) The results of the assessments administered pursuant -to
Article 4 (commencing with Section 60640) of Chapter 5 of Part 33
and the minimum levels of proficiency recommended by the State
Board of Education pursuant to Section 60648.

(2) The pupils" grades and other indicators of academic
achievernent designated by the district.

(b) The summer school programs shall also be offered to pupils
who were enrolled in grade 12 during the prior school year after the
completion of grade 12,

{c) (1) For purposes of this section a pupil shall be considered to
be entolled in a prade immediately upon completion of the
preceding grade.

(2) For the purposes of this section, pupils who do not possess
sufficient English language skills to be asssessed as set forth in Sections
60850 and 60853, shall be considered pupils who do not demonstrate
sufficient progress towards passing the exit examination réquired for
high school graduation and shall receive supplemental instruction
designed to assist pupils to succeed on the high school exit
examination, '

(d) Instructional programs may be offered purswant to this section
during the summer, after school, Saturday, or during intersession, or
in any combination of summer, after scheol, Saturday, or interSession
instruction, but shall be in addition to the regular schoolday.

{e) This scction shall become operstive January 1, 2000.

SEC. 39, Section 39006 of the Education ‘Code is amended and
renumbered to read:

17215.5. (a) Pror to cummenci.ng the . acquisition of real
property for a new schoolsite in an area designated in a city, county,
or city and county gemeral plan for agricultural use and zoned for
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agricultural preduction, the povemning board of a school district shall
make all of the following findings:

"7 (1) The school district hes hotified and consulted with the city,

county, or city and county within which the prospective scheolsite is

to be located. ’

(2) The final site selection has been evaluated by the govemning
board of the school district based on all fectors affecting the public
interest and not limited to selection on the basis of the cost of the land.

(3) The school district will attenipt to minimnize any public hesith
and safety issues resulting from the neighboring agricultural uses that
may affect the pupils and employees at the schoolsite,

(b) Subdivision (2) shall not apply to any schoolsite approved by
the State Department of Education prior to January 1, 1997,

SEC. 40. Section 44225.6 of the Education Code is amended to
read: ‘

44225.6. (a) By January 10 of each year, the commission shall
report to the Legislature and the Govemor on the number of
‘classroom  teachers who teccived credentials, internships, and
emergency permits in the previous fiscal year _This report shall
include the fellowing information:

{1) The number of individuals recommended  for credentials by
institutions of higher education.

(2) The number of individuals recommended by school districts
operating district internship programs. )

{3} The number of individuals receiving apn initial credential
based on 8 program completed outside of Califomia,

{(4) The number of individuals serving in the following capacmes
by subject matter, county, and school district:

{A} University internship.

(B) District internship.

{C) Pre-Intemship,

(D) Emergency permit,

(E) Credential waiver,

(5) The specific subjects and tcaching areas in which there are a
sufficient number of new holders of credentials to fill the positions
currently held by individusals with emergency permits.

(b} The commission shell make this report available to school
districts and county offices of education to assist them in the
recruitment of credentialied teachers.

(c) A common measure of whether teacher preparation programs
are meeting the challenge of preparing increasing numbers of new
teachers is the number of teaching credentials ewarded. The number
of fteaching credentials recommended by these programs end
awarded by the commission are indicators of the productivity of
teacher preperation programs, The commission shall include in the
- report prepared for the Legislatere and Governor pursuant to
subdivision (a) the total number of teaching credentials
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this discussion occurs, provided that it is broadly inclusive of all
groups with an interest in universal health coverage.

{d) Interagency participation including, but not limited to, the
State Department of Heslth Services, the State Department of
Mental Health, the Department of Fipance, the Managed Risk
Medical Insurance Board, the Department of Consumer Affairs, the
Public Employees’ Retirement System, the State Department of
Social BServices, the Departmenmt of Corporations, the Department of
Insurance, and any other appropriate agencies which the secretary
determines can contribute to the effort to provide univefsal health
coverage. .

{e) Obtaining information from the United States Health Care
Financing Administration regarding whether federal waivers or
other forms of federal participation are necessary.

SEC. 174, Section 1 of Chapter 868 of the Statutes of 1998, ss
amended by Section 1 of Chapter 153 of the Statutes of 1999, is
amended to read; ,

Section 1, (a) Commencing with the 1999-2000 school year, the
arca of Eastview as delineated in subdivision (c) is an optional
attendance area. Parents and legal guardians residing in the area of
Eastview may meke mn election for eech pupil as to whether that
pupil will attend schools in the Palos Verdes Peninsula Unified School
District or the Los Angeles Unified School District. For the 1999-2000
school year, the parents or legal guardians of all pupils who reside in
the area of Eastview may make zn election by March 1, 1999, as to the
school district their child or children will attend. For the 2000-01
school year and each subsequent school year, the. parents or legal
guardians regiding in the area of Eastview shall make their initial
election as to the school district their child or children will atiend by
March 1 of the school year in which the pupil first enters elementary
school, and shall make a second election by March 1 of the school year
in which the pupil enters middle school, Perents and legal guardians
residing in the drea of Eastview may elect, for each of their children,
whether to attend schools in the Palos Verdes Peninsula Unified
School District or the Los Angeles Unified School District twice
during the time thet their child attends school. This election may be
made once during any time the child attends kindergarten or any of
grades 1 to &, inclusive, and be made once during the time the child
attends any of grades 9 to 12, inclusive, Parents or legal guardians who
newly move into the area of Eastview shall make their initial election
as to the school district their child or children will attend when the
parents or legal guardians first enroll their child or children in public
school. This section is applicable to all pupils who reside within the
erea of Eastview of Los Angeles County regardiess of whether the
pupil previously attended a private school,

{b) Any school facility belonging to the Los Anpeles Unified
School District that is located in the area delineated in subdivision (¢)
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shall remain the property of the Los Angeles Unified School District. -

The status of an employee as an employee of the Los Angeles Umﬁed' :

School District shall not be affected by this act.

{c) For the purposes of this gection, the fouowmg are t.he
bounderies of the area in Eastview in Los Angeles County: begin at
the southeast comer of Tract #19028 as shown on map filed in book
587, pages 83 and 84, of maps in the coffice of the Recorder of the -
County of Los Angeles, said comer being engle point in the boundary’
of the City of Rancho Palos Verdes as same existed on November I,
1978; thence northerly along the boundary of the City of Rolling Hilis
Estates ss same existed on seid date to its first intersection with the
boundary of the City of Lomite as same existed on sajd date; thenes
casterly along said less mentioned boundary and following the same
in all its various courses to the intersection of the northerly line of Lot
| of Tract #3192 as shown on map filed in book 44, pages 91 to 94,
inclusive; of said maps and the centerline of Western Avenue as
shown on map filed in book 77, page 88, of record of surveys, in the
office of said recorder; thence southerly along seid centerline and
continuing  southerly along the centerline of Weste.rn Avenue as
shown on map of Tract #24436 filed in book 653, ‘pages 96 to 100,
inclusive, of said maps to the centerline of Westmont Drive as shown
on map of parcel map #5375 filed in book 63, pages 92 and 93, of
parcel maps in the office of said recorder; themnce continuing
southerly along the centerline of Western Avenue as shown on said
last mentioned map a distance of 67 feet; thence easterly at right
angles from seid last mentioned centerline a distance of 50 feet to the
northerly terminus of that certain course having a bearing and length
of N1343 feet 42 inches East along that certain 27 foot radius curve
in said last mentioned boundary of the City of Ranche Palos Verdes,
thence northerly along said last mentioned boundary to the point of
beginning. .

SEC. 175. Section 7 of Chapter 84 of the Statutes of 1999, as
amended by Section 7 of Chapter 86 of the Statutes of 1999, is
amended to read:

Sec. 7. For purposes of allocating one-half of the moneys
sppropriated by Iem $210-118-0001 of the Budget Act of 1999, ail of
the following apply:

(a) A county is prohibited from receiving any portion of the
moneys unless the county complies with all of the following;

(1) No later than October 1, 1999, the county auditor reports to the
Controller and the Director of Finance the total amount of ad
valorem property tax revenue allocated  from  the coimty's
Educational Revenue Augmentation Fund to school districts,
community college districts, and county superintendents of schools
for the 1998-99 fiscal year.

(2) The county board of supervisors adopts an ordinance’ or
resolution that specifies each amount of ad valorem property tax
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revenue shifted from 2 Jocal agency within the county to the county's
Educational Revenue Augmentation Fund for the 1998-99 fiscal year,
and the chairperson of the county board of supervisors reperts those
revenue shift amounts’ to the ‘Controfler and the Director of Finance
in a manner that identifies the revenue shift emount for each local
agency in the county.

(3) The county board of supervisors adopts an ordinance or
resolution pursuant to which the county agrees to both of the
following:

(A) The county will allocate its share of the appropriated moneys
subject to this section in accordance with subdivision (c).

{B) The county will not, in connection with either parsgraphs (1)
or (2) of this subdivision or subdivision (c), make any claim for
reimbursement of state-mandated local costs.

No later than December 1, 1999, the county board of supervisors
shall transmit the ordinance or resolution adopted pursusint to this
paragraph  to  the Director of Finance. The Controller shall
promulgate guidelines for the meking of reports as required by this
subdivision,

(b) For each county that complies with all of the condntwns set
forth in subdivision (a), the Controller shall do both of the followmg

(1) Performn the following calculations:

(A) Divide the amount reported by the county sauditor in
accordance with paragraph (1) of subdivision (a) by the total of all
of the amounts reported by all county auditors in accordance with
paragraph (1) of subdivision (a),

(B) Divide the amount appropriated by ltem 9210-118.0001 of the
Budget Act of 1599 by two.

{C} Multiply the amount determined in eccordance  with
subparagraph (A) by the amount determined in accordance with
subparagraph (B).

For purposes of performing these calculations, the Controller shall
review the information submitted by the county.. If, consistent with
information available from any other reliable source, the Controller
-determines that the information may be inaccurate, the Controller
may request the Director of Finance to review the amount repoited
by the county in accordance with paragraph (1) of subdivision (a).
The Director of Finance may direct the Controller to edjust the
gmount reported to the Controller by the county in accordance with

paragraph (1) of subdivision (a). The Controller shall inforrh the *

county of any adjustment that is so made.

{2) No later than February 1, 2000, the Contmller shall, frém the
appropriated revenues subject to this section, allocate to the county
the amount determined for that county pursuant 10 paragraph (1),

(¢) In each county that receives revenue 1in accordance with
subdivision (b), the county auditor shall allocate that revenue to
those local agencies among the county, and cities and special districts
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in the county, that contributed a positive amount to the county’s
Educational Revenue Augmentation Fund for the 1998-99 fiscal year
The sallocation share for each recipient local agency shall be
determined pursuant to the following calculations:

(1) Divide the amount of revenue shifted for the 1998-9% fiscal
year from the local agency to the county's Educetional Revenue
Augmentation Fund by the total amount of revenue shifted for the
1998-99  fiscal year to the county's Educational Rsvenue
Augmentation Fund by =ll local agencies in the county contributing
a positive amount to that fund. _

(2) Multiply the ratio determined pursuant to paragraph (1) by
the amount of tevenues allocated to the county pursuant to
paragraph (2) of subdivision (b},

SEC. 176. Any section of any act enacted by the Legislature
during the 2000 calendar year that takes effect on or before January
1, 2001, and that amends, amends and renumbers, adds, repeals and
adds, or repeals a sectdon that is emended, amended and
renumbered, added, repealed and added, or repealed by this act,
shall prevail over thizs act, whether that act is enacted prior to, or
subsequent to, the enectment of this act. The repeal, or repeal and
addition, of any article, chapter, part, title, or division of any code by
this act shall not become operative if any section of any other act that
is enacted by the Legislature during the 2000 calendar year and takes
effect on or before January 1, 2001, amends, smends and renumbers,
adds, repeals and adds, or repeals any section contained in that
article, chapter, part, title, or division.
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to eddress the release or threatened release of hazardous materals,
or presence of any naturaily occurring hazardous materials,

(3) The site conditions will not pose & significant threat to the
health and safety of workers involved with construction.

{g) The Department of Toxic Substances Contro! shall notify the
State Department of Education, the Division of the State Architect,
and the Office of Public School Construction when the Department
of Toxic Substances Control certifies that all necessary response
actions have been completed at a schoolsite. The Department of
Toxic Substances Control shall also notify the Division of the State
Architect whenever a response action has an impact on the design of
a school facility and shall specify the conditions that must be met in
the design of the school facility in order to protect the integrity of the
response action.

(h) The school district shall reimburse the Department of Toxic
Substances Contro! for all response costs incurred by the department.

(i) The costs incurred by the school districts when complying with
this section are allowable costs for purposes of an applicant under
Chapter 12.5 (commencing with Section 17070.10) of Part 10 and may
be reimbursed in accordance with Section 17072.13.

SEC. 6. Notwithstanding Section 17610 of the Govemment Code,
if the Commission on State Mandates determines that this act
contains costs mandated by the state, reimbursement to local
agencies and school districts for those costs shall be made pursuant
tc Part 7 (commencing with Section 17500) of Division 4 of Title 2 of
the Government Code. If the statewide cost of the claim for
reimbursement does noat exceed one million dollars ($1,000,000),
reimbursement shall be made from the Staie Mandates Claims Fund.

SEC. 7. This act is an urgency statute necessary for the injlmediate
preservation of the public peace, health, or safety within the meaning
of Article IV of the Constitution and shell go into immediate effect.
The facts constituting the necessity are:

In order to ensure that school districts receive state funding by
complying with the Phase I environmental assessment requirement,
it is necessary that this act take effect immediately.
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Assembly Bill No. 2644

CHAPTER 443

An act to amend Sections 17210, 17210.1, 17213.1, and 17213.2 of,
and to add Section 17072.18 to, the Education Code, relating to school -
facilities, and declaring the wurgency thereof, to take effect
immediately.

[Approved by Govemaor September 13, 2000, Filed
with Secretary of State September 14, 2000.)

) LEGISLATIVE COUNSEL'S DIGEST

AB 2644, Calderon. School facilities: contamination.

{1) Existing law defines ‘“‘environmental assessor” for purposes of
assessing proposed schoolsites for environmental hazards as a class IT
environmental assessor registered by the Office of Environmental
Health Hazard Assessment or a2 licensed hazardous substance
contractor.

This bill would include in that definition a registered professional
engineer, a registered geologist, and a registered ceriified engineer
geologist. .

(2) Existing law defines a *‘Phase I environmental assessment."

This bill would provide that a Phase I envircnmental assessment
conducted pursuant to the reguirements adopted -by the American
Society for Testing and Materials for due diligence for commercial
real estate trapsactions satisfies the requirements for condocting =&
Phase 1 environmental assessment unless and until the Department
of Toxic Substances Control adopts final regulations that establish
guidelines for a Phase 1 environmental assessment for purposes of
schoolsites that impose different requirements from those imposed
by the American Society for Testing and Materials.

(3) Existing faw requires the Department of Toxic Substances
Control o comply with provisions of Jaw regarding public
participation in response actions undertaken for certain listed sites
and community advisory groups established to review and comment
- on the response actions conducted in affected communities.

The bill would require a school district to provide a notice to
residents in  the immediate area, approved in form by the
Department of Toxic  Substances Control, prior to  the
commencement of wotk on a  preliminary  endangerment
assessment, thereby imposing a state-mandated jocal program.

(4) Existing law requires the Department of Toxic Substances
Control to comply with certain provisions of law when recovering its
costs incurred in carrying out its duties with regard to schoolsites.
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This bil] would make that requirement contingent on the
Legistature not otherwise funding the department’s costs for
overseeing the actions taken with regard to schoolsites.

(5) Existing law requires the goverming board of a school district,
as a condition of receiving state funding under the Leroy F. Greéne
School Facilities Act (Greene Act) of 1998, to have conducted & Phase
I environmental assessment of a proposed schooisite before acqumng
the site.

This bill would require the Department of Toxic Substances
Control, if it determines that the Phase 1 environmental assessment
is not complete or disapproves the Phase I environmental
assessment, to inform the school district of the decision, the basis for
the decision, and actions necessary to secure department approval of
the Phase I environmental assessment. The bill would require the
school distict to take actions necessary to secure the epproval of the
Phase 1 environmental assessment, elect to conduct a - preliminary
endangerment assessment, or elect not to pursue the acquisition of
the construction project. The bill would permit the State Allocation
Board to provide funding for response costs of the removal of
hezardous *waste or substances at schoolsites in a schocl district that
has not received Greene Act funds for site acquisition, but will
undertake construction on the site in accordance with the Greene
Act,

(6) Existing law immunizes a school district from lability in any
action filed against the school district for making a preliminary
endangerment  asSessment  or  information  concerning  that
assessment available for public review. :

This bill would extend that immunity to cover the aviailabﬁit'y'for
public review of Phase I environmenta assessments and mfonnauon
concerning that assessment.

(7) The California Constitution requires the state to reimburse
local agencies and school distdcts for certain costs mandated by 'the
state. Statutory provisions establish procedures Tfor making that
reimburserent, including the creation of & State Mandates Claims
Fund to pay the costs of mandates that do not exceed $1,000,000
statewide and other procedures for claims whose statewide costs
exceed $1,000,000. ’

This bill would provide that, if the Commission on State’ Mandates
determines that the bill contains costs mandated by the state,
reimbursement for those costs shall be made pursuant o these
statutory provisions.

This bill would declare [hat it is to lake effect immediately as an
urgency statute.
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The people of the State of California do enact as follows:

SECTION 1. Section, 17072.18 is added to the Education Code, to
read:

17072.18, The board may provide funding for response costs of
the removal of hazardous waste or solid waste, the removal of
hazardous substances, or other remedial action in connection with
hazardous substances at a schoolsite, in the same manner as provided
in Section 17072.13, to a schoo] district that has not applied for, or
received, funds from the board for the acquisition of a schoolsite, but
which has incurred, or will incur, response costs necessary for the
development of the site, before it can undertake construction at the
site, in accordance with the requirements of this chapter, and which
is otherwise eligible to receive funds under this chapter.

SEC. 2. Section 17210 of the Education Code is amended to read:

17210. As used in this article, the following terms have the
following meanings: ,

(a) “"Administering agency” 'means any apency designated
pursuant (o Section 25502 of the Health and Safety Code.

(b) “Environmental assessor” means & class II  environmental
assessor registered by the Office of Environmental Health Hazard
Assessment pursuant to  Chapter 698 (commencing with Section
25570) of Division 20 of the Health and Safety Code, a professional
engineer registered in this state, a geologist registered in this state,
a certified engineering geologist registered in this state, or a licensed
"hazardous substance contractor certified pursuant to Chapter 9
(commencing with Section 7000} of Division 3 of the Business and
Professions Code. A licensed hazardous substance contractor shall
hold the equivalent of a degree from an accredited public or private
college or university or from a private postsecondary educational
institution epproved by the Bureau for Private Postsecondary and
Vocational Education with at least 60 units in environmental,
biological, chemical, physical, or soil science; engineering; geology,
environmental or public health; or a directly related science field. In
addition, any person who conducts Phase I  environmental
assessments shall have a least two years experience in the preparation
of those assessments and any person who conducts a preliminary
endangerment assessment shall have at least three years experence
in conducting those assessments.

(¢) “Handle” has the meaning the term is given in Article |
(commencing with Section 25500) of Chapter 6.95 of Division 20 of
the Health and Safety Code, -

(d) “Hazardous air emissions” means emissions into the ambient
air of air contaminants that have been idemiified as & toxic air
contarninant by the State Air Resources Board or by the air poliution
control officer for the jurisdiction in which the project is located. As
determined by the air polintion control officer, hazardous air
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emissions also means emissions into the ambient air from any
substance identified in subdivisions (8) to (f), inclusivé, of "Section
44321 of the Health and Safety Code.

{e) “Hazardous - material” has the meaning th¢ term is given in

. subdivision (d) of Section 25260 of the Health and Safety Code.

€3] “Dpcralion and maintenance' “removal action work plan,”
respond " ‘“response,”  “‘response action” and “site” have the
meanings those terms are given in Aricle 2 {(commencing with
Section 25310) of the state act.

(g) “Phase I environmental assessment’ means a preliminary
assessment of a property to determine whether there has been or
may have been a release of a hazardous material, or whether a
naturally occurring  hazardous material is  present, based on
reasonably available information about the property and the area in
its vicinity, A Phase I environmental assessment may include, but is
not limited to, a review of public and private records of current and
historical land useg, prior releases of a hazardous material, data basg
searches, review of relevant files of federal, state, and local agencies,
visual and other surveys of the property, review of historical aerial
photographs of the property and the area in its vicinity, interviews
with cumrent and previous owners and operators, and review of
regulatory comrespondence and environmental reports. Sampling or
testing is not required as part of the Phase I environmental
assessment, A Phase I environmental assessment conducted pursuant
to the requirements adopted by the American Society for Testing and
Materials for due diligence for commercial real estate transactions
and that includes a review of all reasonably available records and data
bases regarding current and prior gas or oil wells’ and naturally
occurring hazardous materials located on the site or ‘located where
they could potentially effect the site, satisfies the requirements of this
article for conducting a Phase I envircnmental assessment unless and
until the Department of Toxic Substances Control adopts final -
regulations that establish guidelines for a Phase I environmental
assessment for purposes of schoolsites that impose different
requirements from those imposed by the Amencan Society for
Testing and Materials. '

(h) “Preliminary endangerment assessment” means an  activity
that is performed to determine whether current or past heazardous
material manegement prectices or waste management practices
have resulted in a release or threatened release of hazardous
materials, or whether naturally occurring hazirdous matenals are
present, which pose a threat to children’s health, childrén’s learning -
abilities, public .health or the environment. A  preliminary
endangerment assessment requires sampling and analysis of a site, a
preliminary determination of the type and extent of hazardous
materia] contamination of the site, and a preliminary eveluation of
the risks that the hazardous material éontamination of a site may pose
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1o children's health, public bealth, or the environment, and shall be
conducted in a manper that complies with the guidelines published
by the Department of Toxic Substances Control  entitled
“Preliminary  Endangerment  Assessment:  Guidance  Manual,"
including any amendments that are determined by the Department
of Toxic Substances Control to be appropriate to address issues that
are unigue to schoolsites. .

(i) “Proposed schoolsite’” means real property scquired or to be
acquired or proposed for use as a schoolsite, poor to its oc::upancy as
a school.

(j) “Regulated  substance’™ means any material defined in
subdivision (g) of Section 25532 of the Health and Safety Code.

(k) “Release” has the same meaning the term is given in Anicle
2 (commencing with Section 25310) of Chapter 6.8 of Division 20 of
the Health and Safety Code, and includes a release described in
subdivision (d) of Section 25321 of the Health and Safety Code.

(D “Remedial action plan” means a plan approved by the
Department of Toxic Substances Control pursvant to Section 25356.1
of the Health and Safety Code.

(m) "“State act” means the Carpenter-Presley-Tanner Hazardous
Substance  Account Act (Chapter ' 6.8 (commencing with Section
25300) of Division 20 of the Health and Safety Code).

SEC. 3. Section 17210.1 of the Education Code is amended to
read:

17210.1, (a) Notwithstanding any other provision of law:

(1) For sites addressed by this article for which school districts
elect to receive state funds pursuant to Chapter 12.5 (commencing
with Section 17070.10), the state act applies to schoolsites where
naturally occuming hazardous materials are present, regardless of
whether there has been a release or there is a threatened release of
a hazardous material.

(2) For sites addressed by this article for which school districts
elect to receive state funds pursuant to Chapter 12.5 (commencing
with Section 17070.10), all references in the state act to hazardous
substances shall be deemed to include hazardous materials and all
references in the state act to public health shall be deemed to inciude
children’s health.

(3) All risk assessments conducted by school districts lhat elect to
receive state funds pursuant to Chapter 12.5 (commencing' with
Section 17070.10) at sites addressed by this article shall include a focus
on the risks to children's health posed by a hazardous materiels
release or threatened release, or the presence of naturally occumring
hazardous materialg, on the schoolsite.

(4) The response actions selected under this article shall, at a
minimum, be protective of children’s health, with an ample margin
of safety.
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(b) In implementing this article, a school district shall provide a
notice to residents in the immediate area, approved in form by the
Department of Toxic  Substances Control, prior to the
commencement of work on a4  preliminary  endangerment
assessmenl.

(c) Nothing in this article shall be construed to limit the authority
of the Department' of Toxic Substances Control or the State
Department of Education to take any action otherwise authorized
under any other provision cof law.

(d) Unless the Legislature’ otherwise funds its costs for overseeing
actions taken pursvant to this article, the Department of Toxic
Substances Control shall comply with Chapter 6.66 (commencing
with Section 25269) of Division 20 of the Health and Safety Code
when. recovering its costs incurred in carrying out its duties “pursuant
. to this article.

(e} Article 1l (commencing with Section 25220) of Chapter 6.5 of
Division 20 of the Health and Safety Code doss not apply to
schoclsites at which all necessary response actions have been
completed. .

SEC. 4. Section 17213.1 of the Education Code is amended to
" read;

17213.1. As a condition of receiving state funding pursuant to
Chapter 12.5 {commencing with Section 17070.10} the governing
board of a schoq) district shall comply with subdivision (a), and is not
required to comply with subdivision (a} of Section 17213, prior to the
acquisition of a schoolsite, or if the school district owns or leases a
schoolsite, prior to the construction of a project.

{a) Prior to acquiring a schoolsite the povemning board shall
contract with an environmental assessor to supervise the preparation
of and sign a Phase I environmental assessment of the proposed
schoolsite unless the goveming board decides' to proceed directly to
a preliminary endangerment assessment, in’ which ' case it shall
comply with paragraph (4). ' '

(1} The Phase I environmental assessment shall contzin one of the
following recommendations:

(A) A further investigation of the site is not requ:red

(B) A preliminary endangerment assessment is needed, mcludlng
sampling or testing, to determine the fullowmg

(i) If a release of hazardous material has occurred and, if so, the
extent of the release.

(ii) If there is the threat of a release of hazardous materials.

{i1i) If a naturally occurring hazardous material is present.

{2) ¥ the Phase 1 environmental assessment concludes that
further investigation of the site is not reguired, the assessment
together with all documentation related to the proposed acquisition
or use of the proposed schoolsite shall be submitted (o the State
Department of Education. A school district may submit a Phase 1
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environmental assessment to the .State Department of Education
prior to its submission of other documentation related sito the
proposed schoolsite acquisition or use. Within 10 calendar days of
receipt of the Phase 1 environmental assessmént and of the fee to be
forwarded to the Department of Toxic Substances Control for its
review of the Phase 1 environmental assessment,  .the State
Department of Education shall wansmit the Phase I. environmental
agsessment to the Department of Toxic Substances Control for its
review and approval, which shall be conducted by the Department
of Toxic Substances: Control within 30 calendar days of its receipt of
the assessment and of sufficient information to allow the Department
of Toxic Substances Control to confirn. that the environmental
assesscr signing the assessment meets the qualifications set forth in
subdivision (b) of Section 17210. In those instances in which the
Department of Toxic Substances Control requests additional
information after receipt of the Phase I environmental assessment
pursiiant to paragraph (3), the Department of Toxic Substances
Control shall conduct its review and approval within 30 days of its
receipt * of the requested additional information. If the Depariment
of Toxic Substances Control concurs with the conclusion of the Phase
I environmental assessment that a further investigation of the site is
not required, the Department of Toxic Substances Contrel shall
approve the Phase I environmental assessment and shall notify the
State Department of Education and the goveming board of the.
school district of the approval.

(3) If the Department of Toxic Substances Control determines
that the Phase I environmenta] assessment is not complete or
disapproves the Phase 1 environmental assessment, the department
shall inform the school district of the decision, the basis  for the
decision, and eactions necessary to secure department approval of the
Phase I environmental assessment. The school district, shall take
actions necessary to secure the approval of the Phase T environmental
assessment, elect- to conduct a  preliminary  endangerment
assessment, or elect not to pursue the acquisition or the construction
project. To facilitate completion of the Phase I environmental
assessment, the information required by this parasgraph may be
provided by tzlephonic or electronic means.

(4) If the Phase I environmental assessment concludes that a
preliminary  endengerment  assessment is  needed, or if the
Department of Toxic Substances Control concludes after it reviews

" a Phese I environmental assessment pursuant to this section that &

preliminary endangerment - assessment is needed, the school district
shall either contract with an environmental assessor to supervise the
preparation of and sign a prehmmary endangerment assessment of
the proposed schoolsite and enter into an agreement with the
Department of Toxic Substances Control to oversee the preparation
of the preliminary endangerment assessment or elect not to pursue
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the acquisition or construction project. The agresment entered into
with the Department of Toxic Substances Control may be entitled an
“Environmental Oversight Agreement” and shall reference this
paragraph. A school district may, with the concurrence of the
Department of Toxic Substances Control, enter into an agreement
with the Department of Toxic Substances Control to oversee the
preparation of & preliminary endangerment assessment without first
having prepared a Phase 1 environmental assessment. Upon request
from the school district, the Director of the Department of Toxic
Substances Control shall exercise its authority to designate a person
to enter the site and inspect and obltain samples pursuant lo Section
25358.1 of the Health and Safety Code, if the director determines that
the exercise of that authority will assist in expeditiously completing
the  preliminary  endangerment  assessment.  The  preliminary
endangerment assessment shall contain  one of the following
conclusions:

(A) A further investigation of the site is not required. *

(B} A release of hazardous materals has occurred, and if so, the ™
extent of the release, that thers is the threat of a release of hazardous
matenials, or that a naturally ocecurring hazardous material is present,
or any combination thereof. -

{5) The school district shall submit a preliminary draft of the
preliminary endangerment assessment to the Department of Toxic
Substances Contre] for its review and approval and to the State
Department of Education for its files. The school district may entitie
a document that is meant to fulfill the requirements of a preliminary
endangerment assessment a *preliminary environmental
agsessment” and that document shall be deemed to be a preliminary
endangerment assessment if it specifically refers to the statutory
provisions whose requirements it intends to meet and the document
meets the requirements of & preliminary endangerment assessment.

(6) The Department of Toxic Substances Control shall complete
its review within 60 calendar days of receipt of the preliminary
endangerment assessment and shall either remun the preliminary
draft to the school district with comments and requested
modifications or requested further assessment or approve the
preliminary endangerment assessment as a final draft preliminary
endangerment  assessment. If the final draft  preliminary
endangerment assessment is approved and the school district
proposes to proceed with site acquisition or a construction project,
the school district shall make the final draft preliminary
endangerment assessment available to the public on the same basis
and at the same time it makes available the draft envircnmental
impact report of negative declaration pursuant to the California
Environmental Quality Act (Division 13 (commencing with Section
21000) of the Public Resources Code) for the site, onless the
document developed pursuant (o the California Environmental
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Quality Act (Division 13 (commencing with Section 21000) of the
Public Resources Code) will not be made eavailable until more than
90 days after the final draft preliminary endangerment essessment is
approved, in which case the school district shall, within 60 days of the
approval of the final draft of the preliminary endangerment
assessment, ssparately publish a notice of the availability of the final
draft for public review in a local newspaper of general circulation.
The school district shall hold a public hearing on the final draft
preliminary endangerment assessment and the draft environmental
impact report or negative declaration at the same time, pursuant to
the  California  Environmental  Quality  Act  (Division 13
(commencing with Sectien 21000) of the Public Resources Code). All
comments pertaining to the final draft preliminary endangerment
assessment and the draft environmental impact report or negative
declaration shall be forwarded to the Department of Toxic
Substances Control immediately. If the district has complied with the
California Environmental Quality Act (Division 13 (commencing
with Section 21000) of the Public Resources Code) prior to initiating
the  preliminary endangerment assessment, the  district  shall
reconsider the adequacy of its epproved environmental: impact
report or negative declaration in light of the approved final draft of
the preliminary endangerment assessment and determine whether
a further environmental document is necessary, The district shall
hold a public hearing on the final draft preliminary endangerment
assessment and its determination on the adequacy of the existing -
environmental documents at the same time and in the same manner:
as it wouid for a draft environmentel impact report or draft negative
declaration as previously set forth in this section. The Department of
Toxic Substances Control shall approve or disapprove -thefinal
preliminary endangerment assessment within- 30 days of the district’s
approval action on the environmental document prepared--under -the
California Environmental Quality Act (Division. 13 (commencing
with Section 21000) of the Public Resources Code) and shall issue
notice of its determination accompanied by a statement of the:basis
of the determination. The school district shall consider whether any -
changes bDetween the final draft and final preliminary endangerment
assessment require any change in its determination pursuant to- the
California Environmental Quality Act (Division 13 (commencing
with Section 21000) of the Public Resources Code). The school
disirict shall not file its notice of determination runder the Celifornia
Environmental Quality Act (Division 13 (commencing with" Section
21000) of the Public Resources Code) until- after the Department of
Toxic Substances Control has approved the final preliminary
endangerment assessment. The public participation process set forth:
in this section shall be used by the school district and the Despartment
of Toxic Substances Control instead of procedures set forth in
Sections 253587 and 25358.7.1 of the Health end Safety Code with
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respect to  prefliminary  endangerment  assessments. If  further
response actions beyond a preliminary endangerment assessment
are required and the district determines that it will proceed with the
acquisition or construction project, the district shall comply with the
public participalion requirements of Sections 25358.7 and 25358.7.]
of the Health and Safety Code and other applicable provisions of the
state act with respect to those response actions.

(7) If the Department of Toxic Substances Control disapproves
the final draft preliminary endangerment assessment, it shall inform
the district of the decision, the basis for the decision, and actions
necessary fo secure the Department of Toxic Substances Control
approval of the preliminary endangerment assessment. The school
district shall take actions necessary (o securs the approval of the
Department of Toxic Substances Contral of the preliminary
endangerment assessment or elect not to pursue the acquisition or
construction project. '

(8) If the preliminary endangerment assessment determines that
a further investigation of the site is not required and the Department
of Toxic Substances Control approves this determination, it shall
notify the State Department of Education and the school distdet of
its approval. The school district may then procesd with the
acquisition or construction project. .

(9) If the preliminary endangerment assessment determines that
a release of hazardous material has occurred, that there is the threat
of a release of hazardous matedals, that & naturally occurring
hazardous wmaterial is present, or any combination thereof, that
requires  further investigation, and the Department of Toxic
Substances Control approves this determination, the school district
may elect not to pursue the acquisition or construction project. If the
school district elects to pursue the acquisition or construction project,
it shall do all of the fallowing:

(A) Prepare a financial analysis that estimates the cost of response
action that will be required at the proposed schoolsite.

(B) Assess (he benefits that accrue from using the proposed
schoolsite when compared to the use of alternative schoolsites, if any.

(C) Obtain the approval of the State Depariment of Education
that the proposed schoolsite meets the schoolsite selection standards
adopted by the - State Department of Education pursuant to
subdivision (b) of Section 1725].

(D) Evaluate the suitability of the proposed schoolsite in light of
the recommended alternative schoolsite locations in order of merit
if the school district has requested the assistance of the State
Department of Education, based upen the standards of the State
Department of Education, pursuant to subdivision (a) of Section
17251,

(10) The school district shall reimburse the Department of Toxic
Substances Control for all of the department’s response costs.
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{b) The costs incurred by the school districts when complying
with this section are allowable costs for purposes of an applicant
under Chapter 12.5 (commencing with Section 17070.10) of Pant 10
and may be reimbursed in accordance with Section 17072.13.

(c) A school district that releases a Phase I environmental
assessment, & preliminary endangerment assessment, or information
concerning either of these assessments, any of which is required by
this section, may not be held Hable in any action filed against the
school district for making either of these assessments available for
public review,

SEC., 5. Section 17213.2 of the BEducation Code is amended to
read:

17213.2. As a condition of receiving state funds pursuant to
Chepter 12,5 (commencing with Section 17070.10), all of the
following appiy:

(a) If a preliminary endangerment assessment prepared purssant
to Section 17213.1 discloses the presence of a hazardous materials
release, or threatened release, or the presence of naturally occurring
hazardous materials, at a proposed schoolsite at concentrations that
could pose a significant risk to children or adults, and the school
district owns the proposed schoolsite, the school district shall enter
into an agreement with the Department of Toxic Substances Control
to oversee response action at the site and shall take response action
pursuant to the requirements of the state act as may be required by
the Department of Toxic Substances Control.

(b) Notwithstanding subdivision (a), a school district need not
take action in response .to a release of hazardous material to
groundwater underlying the schoolsite if the release occurred at a
site other than the schoolsite and if the following conditions apply:

(1) The school district did not cause or contribute to the release
of a hazardous material to the groundwater,

(2) Upon the request of the Department of Toxic Substances
Control or its authorized representative the school district provides
the Department of Toxic Substances Control or its authorized

- representative with access to the schoolsite.

(3) The schoo! district does not interfere with the response action
activities. '

(c) If at anytime during the response action the school district
determines that there has been a significant increase in the estimated
cost of the response action, the school district shall notify the State
Department of Education. :

(dy A school district that is required by the Department of Toxic
Substances Contro} to take response action at a proposed schoolsite
is subject to both of the following prohibitions:

(1) The school district may not- begin construction of a school
building unti! the Department of Toxic Substances Control
determines all of the following:
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EDUCATION CODE SECTION 17213.1

1721_3. 1. As a condition of receiving state funding pursuant to Chapter 12.5 (commencing with
:Sectxon 17070.10) the governing board of a school district shall comply with subdivision (a), and
is not required to comply with subdivision (a) of Section 17213, prior to the acquisition of a

schoolsite, or if the school district owns or leases a schoolsite, prior to the construction of a
project. '

(a) Prior to acquiring a schoolsite the governing board shall contract with an environmental
assessor to supervise the preparation of and sign a Phase I environmental assessment of
the proposed schoolsite unless the governing board. decides to proceed directly to a
preliminary endangerment assessment, in which case it shall comply with paragraph (4).

(1) The Phase I environmental assessment shall contain one of the following
recommendations:

(A) A further investigation of the site is not required.

(B) A preliminary endangerment assessment is needed, including sampling or testing,
to determine the following:

(i) If a release of hazardous material has occurred and, if so, the extent of the
release.

(ii) If there is the threat of a release of hazardous materials.

(iii) If 2 naturally occurring hazardous material is present.

(2) If the Phase I environmental assessment concludes that further-investigation of the
site i5 not required, the assessment together with all documentation related to the
proposed acquisition or use of the proposed schoolsite shall be submitted to the State
Department of Education. A school district may submit a Phase I environmental
assessment to the State Department of Education prior to its submission of other
documentation related to the proposed schoolsite acquisition or use. Within 10
calendar days of receipt of the Phase I environmental assessment and of the fee to be
forwarded to the Department of Toxic Substances Control for its review of the Phase
I environmental assessment, the State Department of Education shall transmit the
Phase I environmental assessment to the Department of Toxic Substances Control for
its review and appraval, which shall be conducted by the Department of Toxic
Substances Control within 30 calendar days of its receipt of the assessment and of
sufficient information to’ allow the Department of Toxic Substances Control to
confirm that the environmental assessor signing the assessment meets the
qualifications set forth in subdivision (b) of Section 17210. In those instances in
which the Department of Toxic Substances Control requests additional information
after receipt of the Phase I environmental assessment pursuant to paragraph (3), the
Department of Toxic Substances Contre} shall conduct its review and approval within
30 days of its receipt of the requested additional information. If the Department of
Toxic Substances Control concurs with the conclusion of the Phase I environmental
assessment that a further investigation of the site is not required, the Department of
Toxic Substances Control shall approve the Phase I environmental assessment and
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. shall notify the:Stitg Department of Education and the governing board of the school
district of the apprcwal

(3) If the Departitient of Toxic Substances Control determines that the Phase I
environmental assessmént is riot complete or disapproves the Phase I environmental
assessment, the departmént shall inform the school district of the decrsxon, the basis
for the decision,“and actions necessary to secure department’ approval of the Phase I
environmental as§éssment. Thé §choo! district shall take actions necessary to secure
the approval of the Phase I enVironiérital assessment, elect to conduct a prellmmary -
endangerment assessment, or elect not to pursue the acqu1smon of the constructlon
project. To facilitate completxcn of the Phase I environmental assessment, the
information required by this paragraph may be provided by telephonic or electromc
means:

(4) If the Phase I environmental assessment concludes that a prellmmary endangerment
assessment is needed, or if the Department of Toxic Substances Control concludes
after it rewews a Phase I environmental assessment pursuant to. this section that a
prehmtnary endangerment assessment is needed, the school district shall either
contract with an environmental assessor to, supervise the preparation of and sign a
prellmmary endangerment assessment of the proposed schoolsite and enter into an
agreement with the Department of Toxic Substances Control to oversee the
preparation of the preliminary, .endangerment assessment or elect not to pursue the
acqmsmon or.construction project. The agreement entered into with the Department
of Toxic. Substances Contro] may, be entitled an "Environmental Oversight

. ) Agreement" and shall reference this . paragraph. A school district may, with the
~ concurrence. of the Department of Toxic Substances Control, enter into an agreement
with the Department of Toxxc Substances Control to oversee the preparation of 2
prelxmmary endangerment assessment W1thout first havmg prepared -3 Phase I
Department of Toxic Substances Control shall exerctse 1ts authonty to designate a
person to enter the site and inspect and obtain.samples pursuant to Section.25358.1 of
the Heaith and Safety Code, if the director determines that the exercise of that
authority will" assist in expeditiously completmg the preliminary endangerment
assessment, The prellmmary endangerment assessment shall contain one of the
- following conclusmns

(A) A further investigation of the site is not required.

(B) A release of hazardous materials has occurred, and if so, the extent of the
' release that there 18 the threat of a release of hazardous materials, .or that a
naturally occumng hazardous material is present or any combination thereof

(5) The school district shiall submit a preliminary draft of the preliminary- endangerment

. assessment ‘to ‘the Department of Toxic Substances Control for its review and

approval and to the. State. Department of Education for its files. The school district

may entitle a document-that is meant to fulfill the requirements of a preliminary

endangerment ..assessment-.a "preliminary environmental &ssessiiént” and that

o . document ' shall -be deemed to be a preliminary endangerment assessment if it
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specifically refers to the statutory provisions whose requirements it intends to meet
and the document meets the requirements of a preliminary endangerment assessment.

(6) The Department of Toxic Substances Control shall' complete its review within 60
calendar days of receipt of the preliminary. endangerment assessment and shall either
Teturn the preliminary draft to the school district.with comments and requested
modlﬁcatlons or requested further .assessment .or approve the preliminary
endangerment assessment as a fina] draft.preliminary endangerment assessment. If
the final draft preliminary endangerment.assessment is approved and the' school
district proposes to proceed with site acquisition or a construction project, the school
district shall make the final draft preliminary endangerment assessment available to
the public on the same basis and at the same time it makes available the draft
environmental impact report or negative declaration pursuant to the. California
Environmental Quality Act (Division 13 (commencing with Section 21000) of the
Public Resources Code) for the site, unless the document developed pursuant to the
California Environmental Quality Act (Division 13 (commencing with Section
21000) of the Public Resoiirces Code) will not be made available until more than 90
days after the final draft preliminary enddngerment assessment is approved in which
case the school district shall, within 60 days of the approval of the fifidl draft of the
preliminary endangerment dssessment, separately publish a riotice of the availability
of the final draft for public review in a local newspaper of general circulation. The
schoel district shall hold a-public hearing on the final draft preliminary endangerment
assessment and the' drafi environmental impact Teport or-negative declaration at the
same time, pirsuant to the California ‘Environmental Quallty Act (Division 13
(commencing with-Section 21000) of the Public Resources Code). All comments
pertaining to the final draft prehmmary endangerment assessment and the draft
environmental impact repoit or negative declaration shall be- forwiarded to the

- Department of Toxic Substances Control immediately. If the dxstnct has eomphed '
with : the ‘California Efivironmental Qual:ty Act (Dms:on 13 (commencmg with
Section 21000) of the Public Resources Codé) prior to initiating the preliminary
endangerment assessment, thé district shall reconsider the adequacy ‘of its approved

"environmental impact report or negative declaration in light of the approved final
draft of the prelimihary endangerment assessiiént and determine whether a further
environmental document is necessary. The district shall hold'a public hearmg on the
final draft preliminary endangerment assessment and its determination on the
adequacy of the existing environmental documents at the same time and in the same
manner as it would for a draft environmental impact report or draft negative
declaration as previously set forth in’this séction. = The Department of Toxic
Substances Control shall approve or disapprove the ﬁnal prehmmary endangerment
assessment within 30 days of thé disttict's approval action on the environmental
document. prepared under the California Environmental Quality Act’ (Dlwsmn 13
(eommencmg with Section 21000) of the Public Resoiirces Code) and ishall issue

. notice of its determination :accompanied by a statement of ‘the basis of the
determination.- The school district shall consider whether any changes between the
final draft and final preliminary endangerment assessment require any change'in its
determination pursuant to the California Environmental Quality- Act ‘(Division 13
(commencing with Section 21000} of the Public Resources Code). The school district
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. shall not file its notice of determination vnder the California Environmental Quality
Act (Division 13 {(commencing with Section 21000) of the Public Resources Code)
until after the Department of Toxic Substances Control has approved the.final
preliminary endangerment assessment. The public participation process set forth n
this section shall be used by the school district and the Department of Toxic
Substances Control instead of procedures set forth in Sections 25358.7 and 253 58,7.1
of the Health and Safety Code with respect to preliminary eridangerment assessments.
If further response actions beyond a preliminary endangerment assessment are
required and the district determines that it will proceed with the acquisition or
construction project, the district shall comply with the public participation
requirements of Sections 25358.7 and 25358.7.1 of the Health and Safety Code and
other applicable provisions of the state act with respect to those response actions.

(7) If the Department of Toxic Substances Control disapproves the final draft preliminary
endangerment assessment, it shall inform the district of the decision, the basis for the
decision, and actions necessary to secure the Department of Toxic Substances Control
approval of the preliminary endangerment assessment. The school district shall take
actions necessary to secure the approval of the Department of Toxic Substances
Control of the preliminary endangerment assessment or elect not to pursue the
acquisition or construction project.

(8) If the preliminary endangerment assessment determines that a further investigation of
the site is not required and the Department of Toxic Substances Control approves this
. determination, it shall notify the State Department of Education and the school
district of its approval. The school district may then proceed with the acquisition or
construction project.

(5) If the preliminary endangerment assessment determines that a release of hazardous
matetial has occurred, that there is the threat of a release of hazardous materials, that
a naturally occurring hazardous material is present, or any combination thereof, that
requires further investigation, and the Department of Toxic Substances Control
approves this determination, the school district may elect not to pursue the acquisition
or construction project. If the school district elects to pursue the acquisition or
construction project, it shall do all of the following:

(A) Prepare a financial analysis that estimates the cost of response action that
: will be required at the proposed schoolsite.

(B) Assess the benefits that accrue from using the proposed schoolsite when
compared to the use of alternative schoolsites, if any.

(C) Obtain the approval of the State Department of Education that the proposed
schoolsite meets the schoolsite selection standards adopted by the State
Department of Education pursuant to subdivision (b) of Section 17251.

(D) Evaluate the suitability of the proposed schoolsite in light of the
recommended alternative schoolsite locations in order of merit if the school
district has requested the assistance of the State Department of Education,

O based upon the standards of the State Department of Education, pursuant to
subdivision (a) of Section 17251.
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(10) The school district shall reimburse the Department of Toxic Substances Control for
all of the department's response costs. . .

(b) The costs incurred by the school districts when complying with this section are allowable
costs for purposes of an applicant under Chapter 12.5“(commencing with Section
17070.10) of Part 10 and may be reimbursed in accordance with Section 17072.13.

(c) A school district that releases a Phase I environmental assessment, a preliminary
endangerment assessment, or information concerning either of these assessments, any of
which is required by this section, may not be held liable in any action filed against the
school district for making either of these assessments available for public review.
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EDUCATION CODE SECTION 17215.5

17215.5. (a) Prior to 'com‘menciﬁg the acquisition of real property for a new schoolsite in an area
designated in a city, county, or city and county general plan for agricultural use and zoned for
agricultural production, the governing board of a school district shall make all of the following

findings:

(1) The school district has notified and consulted with the city, county, or city and county
within which the prospective schoolsite is to be located.

. (2) The final site selection has been evaluated by the governing board of the school
district based on all factors affecting the public interest and not limited to selection on
the basis of the cost of the land.

(3) The schoo! district will attempt to minimize any public health and safety issues
resulting from the neighboring agricultural uses that may affect the pupils and
employees at the schoolsite. _

(b) Subdivision (a) shall not apply to any schoolsite approved by the State Department of
Education prior to January 1, 1997 '
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STATE OF CALIFORNIA_ ' EXHIBIT B

DEPARTMENT OF FINANCE

915 L STREE

SACRAMENTO, CA 86814-3708 |

@ mvE Y L pEAET

Ms. Paula Higashi ‘ ' " T
Executive Director _ JANZ8 1999 '
Commissionon State Mandates. ) - e
1300 I Street, Suite 950 - - s gﬁ}éi J\Aﬂgﬁ‘_{'ﬁ.‘: . :

Sacramento, CA 95814
Dear Ms. Higashi:

As stated in our letter of January 13, 1999, the Department of Finance has reviewed the test
claim submitted by the Brentwood Union School District (claimant) asking the Commnission
to determine whether specified costs incurred under Chapter No. 509, Statutes of 1996, (AB

. 1724, McPherson), are reimbursable state mandated costs (Claim N&, CSM 98-TC-04
"Acquisition of Agricultural Laiid for a School Site"). Commencing with page 12 of the test
claim, claimant has identified the following new duties, which it asserts are relmbursable
state mandates

1. Develop and adopt policies and procedures in accordance with Education Code
§39006 for the acqu1s1tlon of real property for a school stte

. Development of policies and procedures in accordance w1th the Education Code §39006
appears to be a state reimbursable mandate, and there could -be small, one-time costs
associated with creating policies and procedures associated with the new code. HOWever, we
believe those costs would be minimal, since a school district would Iikely incorporate these
new procedures into the existing school site property procedures.

2. Train school district persomnel regarding the requirements of acquiring real
property designated as agricultural land.

Training school district personnel regarding the requirements 6f acquiring real property
designated as agricultural land appears to be a state reimbursable mandate. However, we

believe these costs' would be minimal, sinice the training could be mcorporated into e:ustmg
school site acquisition trammg :

3. Evaluate the property based upon all factors affectmg the pubhc intérest, not
limited to selectlon oi the'basis of the cost of the land

This task is already required in current law (Education Code §17212) Therefore, this
actmty does not constitute a reunbursable state mandate

225




" 4. Prior to the commencement of purchasing property for any school site: |

a. Research city and/or county general plans to determine if the desired parcel of
land is designated in either document for agricultural use.

b. Research city and/or county zoning requirements to determine if the desired
parcel of land is zoned for agricultural production.

Education Code §17212 requires any potential school site or sites to be “investigated by
competent personnel to ensure that the final site selection is determined by an' evaluation of
all factors affecting the public interest...” which would include researching city or county
zoning requirements to determine whether a parcel of land is zoned for agricultural use or
piroduction.. Therefore, this activity does not constitute a reimbursable state mandate,

S. If the land sought to be plirchased by the school district is designated in a city,

county, or city. and county general plan for agricultural -use and zoned for
agricultural production:

a. Notify the city, county, or city and county within which the prospectlve school
site is located. i

b. Consult with the city, county, or city and county within. which the prospective
school site is located.

Education Code.§17213(b) requires a governing board of a school district to “consult with
the administering agency in which the proposed schoolsite is located...”. .Since the definition
of administering agency could include a city or county, and since consultation could also
serve as notification, this requirement appears to already exist in current law. Therefore, this
activity does not constitute a reimbursable state mandate. '

6. Prepare a report for the governing board that will allow the governing board to
make the following findings: :

a. The school district has notified and consulted with the city and/or county within
which the prospective school site is to be located.. '

b. The final site selection has been evaluated by the governing board of the school
district based on all factors affecting the public interest and not limitedto
selection on the basis of the cost of the land.

c. The school district will attempt to minimize any public health and safety issues
resulting from the neighboring agricultural uses that may affect the pupils and
employees at the school site. :
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Education Code §39006 does not require a governing board to complete a report as the
. " claimant suggests. Therefore, this activity does not constitute a reimbursable state rnandate.

7. Conduct a meeting of the governmg beard to make findmgs required by Education -
code §39006.

Education Code §39006 does not require a governing board to conduct a specific meeting
relative to this issue; it only requires a governing board to make findings. Therefore, this
activity does not constitute a reimbursable state mandate,

8. Prepare and draft a board resolution which contains the following findings':'

a. The school district has notified and consulted with the city and/'or county within
which the prospective school site is to be located.

b. - The final site selection has been evaluated bj? the governing board of the school
district based on all factors affecting the public interest and not limited to selection
on the basis of the cost of the land. ‘

c. The school district will atte‘mpt' to minimize any public health and safety issues
resulting from the neighboring agricultural uses that may affect the pupils and
. employees at the school site.

Education Code §39006 does not mandate the creation of a draft board resolution.
Therefore, this activity does not constitute a reimbursable state mandate,

As required by the Commission’s regulations, we are including a “Proof of Service”
indicating that the parties included on the mailing list which accompanied your September 3,
1998 letter have been provided with copies of this letter via either United States Mail or, in
the case of other state agencies; Interagency Mail Service.

If you have any questions regarding this letter, please contact Kimberly Bushard, Principal
Program Budget Analyst at (916) 445.0328 or James Apps, state mandates claims
coordinator for the Department of Finance, at {(916) 445-8913.

Sincerely,
7@( . 7 ,

Kathryn Radtkey-Ghither

Program Budget Manager

O Attachments
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Attachment A

- DECLARATION OF KIMBERLY: D. BUSHARD .
DEPARTMENT OF FINANCE .
CLAIM NO. C8M 98-TC-04

1. I am currently employed Ey the State of Califonﬁa, Department of Finance (Finance),
am familiar with the duties of Finance, and am authorized to make this declaration on
behalf of Finance.

2. We concur that Education Code §39006 is.accurately quoted in the test claim
submitted by claimants and, therefore, we do not restate it in this declaration. .

3. Attachment B is a true copy of Finance's analysis of AB 1724 prior to its enactment as
Chapter 509, Statutes of 1996. ‘.

I certify under penalty of perjury that the facts set forth in the foregoing are true and correct

of my own knowledge except as to the matters therein stated as information or belief and; as
to those matters, I believe them to be true.

Al o

January 26, 1999 at Sacramente, CA | # ’W D. Bushard
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PROOF OF SERVICE

Test Claim Name:  Acquisition of Agriculture Land for School Site
Test Claim Number: CSM 98-TC-04

I, the undersigned, declare as follows

I am employed in the County of Sacramento, State of Callforma, I am 18 years of age or
older and not a party to the within entitled cause; my business address is 915 L Street,
7th Floor, Sacramento, CA 95814. - :

On January 26, 1999, I served the attached recommendation of the Department of Finance in
said cause, by facsimile to the Commission on State Mandates and by placing a true copy
thereof: (1) to claimants and nonstate agencies enclosed in & sealed envelope with postage
thereon fully prepaid in the United States Mail at Sacramento, California; and (2) to state
agencies in the normal pickup location at 915 L Street, 7th Floor, for Interagency Mail
Service, addressed as follows: ’

A-16 B-8

Ms. Paula Higashi, Executive Director State Controller's Office
Commission on State Mandates - Division of Accounting & Reporting
1300 I Street, Suite 950 Attention: William Ashby
Sacramento, CA 95814 3301 C Street, Room 500

Facsimile No. 445-0278 Sacramento, CA 95816

B-29 . Education Mandated Cost Network
- Legislative Analyst's Office C/0 School Services of California
Attention Marianne O'Malley Attention: Dr. Carol Berg, PhD

925 L Street, Suite 1000
Sacramento, CA 95814

* Sixten & Associates

. Attention: Keith Petersen
5252 Balboa Avenue, Suite 807
San Diego, CA 92117

Mandated Cost Systems, Inc.
Attention: Steve Smith
2275 Watt Avenue, Suite C
Sacramento, CA 95825

1121 L Street, Suite 1060
Sacramento, CA 95814

- E-8

Department of Education
School Business Services
Attention: Marie Johnson
560 J Street, Suite 170
Sacramento, CA 95814

San Diego Unified School District
Attention: James Cunningham
4100 Normal Street, Room 3159
San Diego, CA 92103-2682
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E-8 . : Californié Teachers Association

' State Board of Education "~ Attention: Steve DePue
Aftention: Bill Lucia, Executjve Director 2921 Greenwood Road .
721 Capitol Mall, Room 532 ' Greenwood,; CA 95635
‘Sacramento, CA 95814 '
Girard & Vinson Brentwood Union School District
Attention: Paul Minney Mr. Paul C. Minney, Esqg.
1676 N. California Blvd., Suite 450 : Girard & Vinson
Walnut Creek, CA 95496 : 1676 North California Blvd., Ste. 450
' Walnut Creek, CA 94596

I declare under penalty of'perjury under the laws of the State of California that the foregoing
is trué and correct, and that this declaration was executed on January 26, 1998, at

Sacramento, California. d! :
U

Amy Cooper
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' DEPARTMENT: OF T Ea g DAVIE GovERNOR
.Q"t./rnn"‘""F'l N AN B , 7 915 L s-rm:a-r l Baummeu-rn CA N .9551‘: 3705 B www.DOF.CA. Efv
December 5,2001 o o RECEIVED
DEC 11 200
COMM!SSIDN ON’
STATE MAND
Ms. Paula Higashi ATES |

Exscutive Director

Commission on State Mandates
1300 1 Street, Suite 950
Sacramento, CA 85814

Dear Ms. Higashi:

The Department of Finance has reviewed the test claim for Claim Number CSM o1 TC-OS
Acquisition of Agricultural Land for a School Site. As a result of our review, we find that the .
Commission on Staté Mandates test claim does not appear to be entirely accurate in identifying
potential raimbursable state—mandated programs upor'local entities contained W|th|n

Chapter 508, Statutes of 1996, Chapter 1002 Statutes of 1999 and Chapters 135 and 443,
Statutes of 2000

Commencing with page 15 of the test clalm the following activities, along W|th our conclusnons
have been |denﬂﬂed as ralmbursabie state—mandated actiwtlea |mposed upon school dlstncts

1. Develop and adopt policies and procedures in accordance with Education Code
Sectlon §17215.5 for the acqulsitlon of real property for a school sita

Developmerit of policiés and proéedures-in accordance with the: Educatlon Code §1721 55
appear to be a state reimbursable mandate; and thére could be sonie ona-tlme costs assocnatad
with creating policies and-procedures associated with the hew code. However, we be!leve_ N
those costs would be minimal, since a school district would likely incorporate these new
procedures lnto the exlstlng schooi site property procadures

2. Train school district personnel regarding the requirements of acqmring real
property designated as agrlcultural land.

Training achool dIStrICt personnal regardmg the reqmrements of acqumng raal property

believe these costs would be minimil, since the tralnmg could bé mcorporated mto ax:stlng
school site acquisition training. -

3. Before acquiring a school site, contract with an environmental assessor to
supervise the preparation of and sign a Phase | environmental assessment of the
proposed school site, or if the governing board of the school district decides to
proceed directly to a preliminary endangerment assessment, contract with an
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environmental assessor to supervise the preparation of and sign a preliminary -
endangerment assessment of the proposed school site and enter in an agreement
with the Department of Toxic Substances to oversee the preparation of the
preliminary endangerment assessment.

These requirements under Education Code §17213 1 only apply {o parttctpants in the School
districts nnvolved i the constructlon of school facilities may choose whether or not they
participate i in this state matching fund program. Currently approximately 438 of 1054 school
districts in California (42 percent) have received funding pursuant to the State School Facility
Program althorized by this chapter Finance notes that the first sentence in Education Code
8172131 speoxfcally states in part:

‘As’a condltxon of recelwng fundlng pursuant to Chapter 12.5 (oommenolng with
Section 17070.10).the governing board of a school district shalf

. Since the very premise of the requirement is that districts comply with this sectlon as.a condition
of receipt of funds in this optional school faollltles program these activities do not constitute
reimbursable state mandates.

4, Prepare a report for the gover_ning board that will aliow the governing board to
make the following ﬂndings

a. -Tho school distnct has. notif' ed and consulted with the city and/or county
within which the prospectlve school slte is 'to be located. ,
b. The final site selection has been evaluated by the governing board- of the

school district based on all factors affecting the public interest and not
limited to selection on the basis of:the cost of the land...

c. The school dlstrlct wIII attempt to. minimlze -any- public: health: and safety
issues reeultlng from the nelghboring agncultural uses that may affeot the
pupils and employees at the school site. “

Education Code §17215 5 does not spéctt"cally reqmre a governing board to complete a report
as the claimant suggests. However, glven that some leve! of documentation and reporting:
would likely be required to allow a governing board fo make a finding as prescribed in the
statute, we balieve this proposed relmbursable activity is reasonable and consistent with the
intent of the statute.

5. Conduct a meeting of the governing board to niake findings required by Education

Code§172155 b e : .
Education Code §17215.5 does not require a govemmg board to conduot a spectﬂc meetmg
relative to this issue; it only reguires a governing board to make findings. indeed we believe it
would be Highly unllkely that a governlng board would hold a separate meeting simply.to make
the findings as presortbed in Educatlon Code § '17215.5, and note that the board couid make
such findings as part cf a ‘ragtilarly scheduied board meeting. Therefore, we do not beheve this
activity would constitute a reimbursable state mandate.
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6. Prepare and draft a board resolution that contains the following findings:
a. The school district has notified and consulted with the city andipr cbunty
within which the prospective school site is to be located. : :
b. The final site selection has been evaluated by the governing board of the

school district based on all factors affecting the public interest and not
limited to selection on the basls of the cost of the land. :

c. The school district will attempt to minimize any public healthand: safety
issues resulting from the nefghboring agricultural uses that may affect the
pupils and employees at the school site. '

Education Code §17215.5 does not mandate the creation of a draft board resolution. Howeaver,
given that some level of documentation and reporting would likely be required to document that
a governing board made a finding as prescribed in the statute, we believe this proposed
reimbursable activity is reasonable and consistent with the intent of the statute.

7. Any af.l(;iitiorial activities identified as reimbursable during the Parameters and
Guidelines phase. .

The appropriate period in the State Mandates process for identifying reimbursable activities is
the Test Claim phase; the purpose of the Parameters and Guidelines phase is to specify which
activities the Commission identifled as reimbursable in the Test Claim phase, to identify eligible
claimants, to specify the date upon which the identified activities became reimbursable, and {o
provide guidance on preparing and submitting reimbursable claims.

It is inappropriate to transform the Parameters and Guidelines phase of the State Mandates
process into a vehus for Claimants to seek reimbursement for activities they failed to identify in
their test claims. If an activity is not identified as reimbursable by the Commission during the
Test Claim phase, the costs assoclated with that activity should not be deciared reimbursable at
some later date. .

As required by the Commission's regulations, we are including a "Proof of Service" indicating
that the parties included on the mailing list have been provided with copies of this letter via
either United States Mai! or, in the case of other state agencies, Interagency Mail Service.

If you have any questions regarding this letter, please contact, Jeff Bell, Principal Program
Budgst Analyst at {(916) 445-0328 or Tom Lutzenberger, state mandates claims coordinator for
the Department of Finance, at (916) 445-8913,

Sincerely,

{M/Mﬁé_\_

Randal H. Baker
Program Budget Manager

Attachment.
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Attachment A

DECLARATION OF JEFF BELL
DEPARTMENT OF FINANCE
CLAIM NO. CSM 01-TC-03 -

1. | am currently employad By the State of California, Department of Finance (Finance) as
a Principal Program Budget Analyst, am familiar with thie duties of Finance, and am
authorized te make this declaration:on behalf of Finance.

2. We concur that Chapter 1002, Statutes of 1899, (SB 162), Chapter 135, Statutes
of 2000, (AB 2539), and Chapter 443, Statutes of 2000, (AB 2644) and sections relevant
to this claim are accurately quoted in 1he test claim submitted by claimants and,
therefore, we do not restate them in this daclaratlon

| certify under penalty of perjury that the facts set forth in the foregoing are true and correct of
my own knowledge except as to the mattérs therein stated as information or belief and asto
those matters, | believe them to be true,

zL/Ob /o]

at Sadramento, CA
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PROOF OF SERVICE

Test Claim Name: Acquisition of Agricultural Land for a School Site
Test Claim Number: CSM 01-TC-03

|, the undersigned, declare as follows:

| am employed in the County of Sacramento, State of California, | am 18 years of age or older
and not a party to the within entitied cause; my business address is 915 L Street, 7th Floor,
Sacramento, CA 85814, : _ =

On December 5, 2001, | served the attached recommendation of the Department of Finance in
said cause, by facsimile to the Commission on State Mandates and by placing a true copy
thereof. (1) to claimants and nonstate agencies enclosed in a sealed envelops with postage
thereon fully prepaid in the United States Mail at Sacramento, California; and (2) to state
agencies in the normal pickup location at 915 L Street, 7th Floor, for Interagency Mail Servica,
addressed as follows:
A-16 : B-8
Ms. Paula Higashi, Executive Director State Controller's Office
Commission on State Mandates . Division of Accounting & Reporting
&80 Ninth Street, Suite 300 Attention: Glann Haas
Sacramento, CA 95814 3301 C Street, Room 500

-Sacramento, CA 95816

B-29 Education Mandated Cost Network
Legislative Analyst's Office C/0O School Services of California
Attentioh Marianne O'Maliey Attention: Dr. Carol Berg, PhD

825 L Street, Suite 1000
Sacramento, CA 95814

Sixten & Associates

Attention: Keith Petersan
5252 Balboa Avenue, Suite 807
San Diego, CA 92117

Mandated Cost Systems, Inc.
Attention: Steve Smith

2275 Watt Avenue, Suite C
Sacramento, CA 95825

E-8

State Board of Education
Attention: John Mockler
721 Capitol Mall, Room 558
Sacramentc, CA 95814

1121 L Straeet, Suite 1060
Sacramento, CA 25814

E-8

Department of Education
School Fiscal Services
Attention: Gerry Shelton
560 J Street, Suite 150
Sacramento, CA 95814

B-8

State Controller's Office
Division of Audits
Attention: Jim Spano

300 Capitol Mall, Suite 518
Sacramento, CA 95814

Harmest Barkschat
Mandate Resourcs Services
B254 Heath Peak Place
Antelope, CA 95843
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Spector, Middleton, Young, Minney, LLP
Attention: Paul Minney

7 Park Center Drive

Sacramento, CA 95825

Centration, Inc.

Attention: Andy Nlcho¥s
12150 Tributary Point Drive
Gold River, CA 85670

DMG-MAXIMUS
Attention: Laurie McVay
4320 Auburn Blvd., Suite 2000 -
Sacramento, CA 95841

Loeb & Loeb

Attention: Anthony Murray

41000 Wilshire Boulevard, 18" Floor
Los Angeles, CA 90017

Brentwood Union School District
Attention: Mr. Dennis Wakefiald
255 Guthrie Lane

Brentwood, CA 94513

Mr. William A. Doyla

Mandated Cost Administrator
San Jose 'Unified School District
1153 El Prado Drive

San Jose, CA‘_ ©5120

Mr. Joseph D. Mullender Jr.
Attorney at Law, _
89 Rivo Alto Canal

{.ong Beach, CA 50803

| declare under penalty of perjufy under the laws of the State of California that the foregoing is
true and correct, and that this declaration was executed on December 5, 2001, at Sacramento,

California.

ICC. OROPEZA BELL, DEL CASTILLO, TAYLOR, LUTZENBERGER, SHIMOMURA,

 GEANACOU, FILE

[:\\Wp\Mandate.01\01-TC-03 Ag Land Schoaol sitez;g?.sion.doc




Spector, Middleton, Young, Minney, LLP
Attention: Paul Minney

7 Park Center Drive

Sacramento, CA 95825

Centration, Inc.

Attention: Andy Nichols .
12150 Tributary Point Drive
Gold River, CA 95670

DMG-MAXIMUS

Atftention: Laurie McVay -
4320 Auburn Bivd., Suite 2000
Sacrameanta, CA 95841

Losb & Loeb

Attention: Anthony Murray

1000 Wilshire Boulevard, 18" Floor
Los Angeles, CA 90017

Brentwood Union School District
Attention: Mr. Dennis Wakefield
255 Guthrie Lane

Brentwood, CA 94513

Mr. William A Doyle

Mandated Cost"Administrator
San Jose Unified School District
1153 El Prado Drive

San Jose, CA 95120

Mr. Joseph D. Mullender, Jr.
Attorney at Law

89 Rivo Alto Canal

Long Beach, CA 90803

| declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct, and that this declaration was executed on December §, 2001, at Sacramento,

California.

RIINY

JenniféNNelson !
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EXHIBIT C

STATE OF GALIFORNIA : .-ARNOLD S.CHWAHZENEGG'EH. Gavarnor

COMMISSION ON STATE MANDATES
p8p NINTH STREET, SWTE 300
CRAMENTC, CA B5B14
E: (916) 923-3582
! (816) 445-0278
E-mall: caminfo@csm.ca.gov

July 28, 2004

Ms. Denise Wakefield

Finance and Facilities Analyst
Brentwood Union School District
255 Guthrie Lane

Brentwood, CA 94513

And Affected State Agencies and Interested Parties (See Enclosed Mailing List)

Re:  Draft Staff Analysis and Hearing Date
Acquisition of Agricultural Land for a School Site, 98-TC-04
Brentwood Union School District, Claimant _
Education Code sections 17213.1, 17215.5 and 39006
Statutes 1996, chapter 509, Statutes 1999, chapter 1002 and
Statutes 2000, chapter 135 and 443

Dear Ms. Wakefield:

. _ The draft staff analysis for this test claim is enclosed for your review and comment.
Written Comments - '

Any party or interested person may file written comments on the draft staff analysis by

. _ August 18, 2004. You are advised that the Commission’s regulations require comments
filed with the Commission to be simultaneously served on other interested parties on the
mailing list, and to be accompanied by a proof of service on those parties. If you would
like to request an extension of time to file comments, please refer to section 1183.01,
subdivision (¢)(1), of the Commission’s regulations.

Hearing

This test claim is tentatively set for hearing on Thursday, September 30, 2004 at 9:30 am
in Room 126 of the State Capitol, Sacramento, California. The final staff analysis will be
issued on or about September 9, 2004. Please let us know in advance if you or a.
representative of your agency will testify at the hearing, and if other witnesses will
appear. If you would like to request postponement of the hearing, please refer to section
1183.01, subdivision (c)(2), of the Commission’s regulations.

Special Accommodations

For any special accommodations such as a sign language interpreter, an assistive listening
device, materials in an alternative format, or any other accommodations, please contact
the Commission Office at least five to seven working days prior to the mesting,
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- 'Ms. Denise Wakefield
July 28, 2004
Page. 2
If you have any questions on the above, please contact Eric Feller at (916) 323-82‘21.

Sincerely,

PAULA HIGASHI
Executive Director

Enc. Draft Staff Analysis
j'\mandates\1998\c\98ted4\corres\daaitr.doc

JYIAILED: AXED:

DATE: 77 INITIb
“HRON: FILE:
S BINDER 240

WORKING BINDER:




Hearing Date; September 30, 2004
File Location:J AMANDATES\1998\tc\98tc04\dsa.doe

ITEM
TEST CLAIM
DRAFT STAXF ANALYSIS

Education Code Sections 17213.1,'and 17215.5 (former § 39006)
Statutes 1996, Chapter 509 '
Statutes 1999, Chapter 1002
Statutes 2000, Chaptexs 135 and 443

- Acquisition of Agrzcultural Land for a School Site
(98-TC-04, aménded by 01-TC-03) '

" Brentwood Union School District, Claimaﬂt.

EXECUTIVE SUMM.ARY

STAFF WILL INSERT THE EXECUTIVE SUMMARY IN THE FINAL ANALYSIS.

241




STAFF ANALYSIS

Claimant

Brentwood Union School District

Chronology ‘

7/22/98 Claimant Brentwood Union School District files ori ginal test claim with
the Commission on. State Mandates (Commission).

1/26/99 Department of Finante (DOF) files commiénts on the test claim.

9/18/01 Claimant Brentwood Union School District files amendment to test claim
to add Education Code section 17215.5 (formerly section 39006,
renumbered by Statutes 2000, chapter 135) and section 17213.1, as added
by Statutes 1999, chapte1 1002, -

12/5/01 Department of Finance files comments on amendment to test claim,

7/28/04 Commission issues draft staff analysis.

Background

Test claim legzslatlo The amendad test claim mcludes claims made under two separate
sections of the Education Code. '

' Educatlon Code section 172185. 5' requires that prior to acquiring property for “a new
schoolsite'in ari &rea desxgnated . for agricultural use and zoned for agricultural
productlon, the governing board of a school district shall make all of the following
findings:”

1) That the district has “notified and consulted” with the local zoning agency (city
and/or county) which has jurisdiction over the proposed school site; and,

2) That the final selection has been evaluated “based on all factors affecting the
public interest and not limited to selection on the basis of the cost of the land,”
and, :

* 3) That the district will “attempt to minimize any pubhc health and safety issue
resulting from the neéighboring agricultural uses..

The California Farm Bureau sponsored the test claim leg1slat10n because restrictions
imposed on pesticide use on agricultural land bordering schools resulted in a net loss of
profitable land from the neighboring parcel. The sponsor argued that school districts
locate schools in agricultural areas often, and that the intent of the legislation is not to
stop siting schools in these areas, but rather to, “... require dialogue and exchange of

| Former Education Code section 39006 enacted by Statutes 1996, chapter SO?,_was
renumbered to section 17215.5 by Statutes 2000, chapter 135, between the original and .
amended test claim filings.

98-TC-04 & 01-TC-03- Acquisition of Agncultural Land for a School Site
242 , Draft Staff Analysis




information between the school district and the city or county when a sehool 18 proposed
for an agricultural area.” _

Education Code section 17213.1° requires that if'a school district wishes to apply for-state
funds under the Leroy F.-Greene School Facilities Act of 1998, it must perform a mumber
of activities, The Leroy F. Greene School Facilities Act established a new.state program
in which the State Allocation Board would provide state per pupil funding for new school”
facilities construction and school facilities modemlzatlon The act mcluded Proposition
1A, passed by voters in November 1998, that authorized the salé of

$9.2 billion in general obligation bonds for-K-12 schools ($6.7-billion) and higher
educational facilities ($2.5:billion.) The proposition also lirhited; with some exceptions,
the fees schoot districts could levy on developers and homeowners to finance school
facilities.* The activities required by section 17213.1 include the followmg

1) Prior to acquiring the site, the school district must contract with an environmental
8s5ess0r (assessor) to supervise the preparation of, and'sign, a Phase I environmental
assessment® or the school district may choose to forgo a Phase 1 agsessment and
proceed directly tp a preliminary endangerment assessment,’

2) If the district chiooses to complete a Phase I erivironimental assessﬁaent and the
assessment concludes that further investigation of the site i§ ndt necessary the district
must then submit the assessment to the Department of Toxic Substances Control
(DTSC).

a) If the DTSC finds the assessment sufficient, it will notjfy the Cahforma
Department of Education (CDE) that the assésément has been approved

b) Ifthe DTSC does not find the assessment sufficient, it will instruct the dlstnct on
what steps need to be taken to complete the assessment

2 Senate Committee on Educaﬁon, A.ﬁalysis of "Assembly Bill No. 1724 (1995-96 Reg.
Sess.) as amended June 12, 1996, page 2.

* Education Code section 17213.] was amended by Statutes 2001, chapter 865 and
Statutes 2002, chapter 935 subsequent to the amended-test claim filing to'make public
review voluntary under subdivisions (a)(6)(A)- (a)(?)'

*Officé of the Legislative Analyst, analysis of Prop051t10n 1A, Class Size Reductioni
Kindergatten-University Public Bducetion Facilities Bond Act of 1998, pages 3-4.
<http: //www lao.ca.gov/ballot/1998/1A_11 1998 htm> [as of July 19, 2004]

5 Deﬁned by Education Code section 17210, subdivision (b).
§ Defined by Bducation Code section 17210, subdivision (g).

? Defined by Education Code section 17210, subdivision (h), as an “activity that is
perforttied to determiné whether current or past hazardous material management practices
or waste management practices have resulted in a release or threatened releage of
hazardous materials, or whethér naturally occurring hazardous materials are present,

which pose & threat to children’s’ health, children’s learning ability, pubhc heath or the
environment.”

98-TC-04 & 01-TC-03- Acqt;isition af. Agt-icultural Land for a School Site
. 243 Draft Staff Analysis




c) The DTSE may also conclude that a preliminary endaﬁéémnent assessmetit is
required based on the findings of the Phase I environmental assessment, .

3) If the Phase I environmeéntal sssessment concludes that further investigation 6f the
site is necessary or-if thé district chooses to forgo a Phase T assessment and to move
directly"to a preliminary endangerment. assess"ment tlie diStric't' has two options:-

a) it must éither contract with an assessor to superwse the preparatlon of, and sngn,
preliminary endangermant assessment or, .

b) it must enter intp an agreement with the DTSC to prepare this assessment
(including an agreement to compensate DTSC for their costs for this assessment).

4) The prellmmary endangermeént assessmient shsll conclude EITHER:
a) further investigation is not requu-ed or,

b) that a release of hazardous materials hes occurred or there. isa th:eat of a-tclease
of hazardous matemals at the site,

5) The school district must publish notice that the piéliminary- endangermsnt assessment
has been submitted-and shall make the assessment avallable for public review
according to guidelines provided by subdivision (a)(G)

6) The DTSC shall then eithier find: -
a) that no further study of the site is required; or,

b) that the pfeliiiliué,fy é_:ndéngennent assessment is not satisfactory and.further
action is necessary; or,

¢) if arelease of hazardous materials has been found to have, occurred and the
district wishes to go forward w1th the project the district must:

i) prepare a financia] analysis of the costs of response action required at the
school site; and,

ii) assess the benefits of the site; and,
iii) obtain approval from the CDE for the site.

Further, section 17213.1°, subdivision (1 1) states that “costs incurred by the district” may
be relmbursed. in accordance with section 17072.13. Section 17072,13, which is also patt
of the Leroy . Greene School Facilities Act of 1998, allows for 50% of cdsts incurred by _
the district during the proposal and siting process to be reimbursed under the act, Section
17213.1 was enacted in response to Joint Legislative Audit Committee (JLAC) hearings
held in 1992. JLAC concluded tht the existing procediites for approval of school site
acquisition must be “unmedlately reconfigure[d]... to ensure local compliance with the
laws.” Specifically the bill was in response to the actions of the Los Angeles Unified
School Dlstnct which a legislative connmttee report alleged requésted state approval for

g Smce the ﬁhng of the amended test claim, Statutes 2001, chapter 865 amended thls to
meake pubhc review voluntary under section, 17213.1, subdivisions (a)(6)(A)- (a)(’?)

Al statutory references are to the Educr*~~ 742 unless otherwise indicated..

.98-TC-04 & 01-TC-03- Acquisition of Agriculturdl Land for a School Site
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at least nine schools with knowledge that the sites may have contained toxic
contamination.'® . i

School District Famhtles Under cutrent Ealifornia law, school facﬂltles can be
constructed with'of w1th0utr's ite’ financial’assistance. The School Facility Program
(SEP) was created-in"1998 inder-the. Léroy FGreene School Facilities Act' to .
administer state funds for schoo! facility construction, The SFP was created to strearline
the process for, receiving state; bond money for public school facilities construction. The
program, \gvlnch involves the State Allocatlon Board (SAB), Office of Public Sc¢hool
Construcfion (OPSC), the ‘School Facilities Planning Division (SFPD) of the GDE and
the Division of the State Architect (SA), allocates funding to local school districts from
statewide gefieral abligation bonds passed by the voters of Cahforma

The first funding for the SFP came from Proposition 1A, approved in 1998, whlch
provided $6.7 billion for K-12 facilitiés. Thé second fundmg cameg from Proposition 47,

- which included $11.4 billion for K-12 facilities. An additional $12.3 billion was added to
this fund with the passage of PlOpOSltan 35 in Marcli of 2004.

A school district wishing to receive state funding submits a funding apphcatlon package
to the SFP.. The OPSC then reviews thé package, and evaluates it under its regulations

- and policies. Approval of the plans by both the SA and the SFPD are required before the
SAB approves the apportionment, "2 The money is then released to the district, winch is
required to submlt expendlture reports to the OPSC, which audlts all allocations."

In order to recewe the required approval of the CDE, the school district must follow the
appropnate guldelmes under Callforma Code of Regulauons tltle 5, d1v1smn 1,.

chapter 13, sibchapter 1.' These regulatmns include guxdehnes on.site selectlon,
design of educatlon facllmes ‘and procedures for plan apploval i

B )

'® Conference Report on Senate Bill No. 162 (1999 2000 Reg Segs.) ‘s amended
July 12, 1999, page 4.

'! This statute (Stats. 1998, ch. 407), among others, is the subject of test claim 02-TC-30,
School Facilities Funding Requirements.

'2 The New. Construction Program provides state funds on a 50/50 state and local basis

for public school projects while the Modernization Program prov:des funds on a
60/40 basis.

13 See School Eacility Program Guidebook. <http://www.documents.dgs.ca.gov/OPSC/
PDF-Handbooks/SFP_GdBk.pdf> [as of July 19, 2004]. This document is also part of
test claim 02-TC-30,School Facilities Funding Requzrements

4 See SchoolSite Selection and Approval Cnude <http: //www cde.ca.gov/ls/fa/st/
schoolsiteguide.asp> [as of-July 19; 2004]

13 California Code of‘Regu]atlons title 5, sectlon 14010.
16 Califotnia Code of Régulations, fitle 5, sectmn 14030.
' California Code of Regulations, title 5 sections 14011 and 14012
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Claimant’s Position. .

Claimant contends that the test claim legislétion constitutes a reimbursable
state-mandated program:pursuant to article XIII B, section 6 of the California™ ... ..,
Constitution and Gévernment Code 17514 In thc ongmal claim, claimant alleges that

the test claim Iegrslatlon requires school districts- to engage in the following relmbursable
state-mandated activities: _

-.1..Develop and adopt policies and procedureés i i accordance with Bducatiori’
Code sectron 39006 (now § 17215 5) for the acqursltlon of real property for a
schook site.

2. Train school district personnel regarding the requirements of acquir'mg real
property desrgnated as agricultural land.

3, “Evaluate the property based on all factors affectmg the public interest, not
limited to select:on basecl on the cost of the land.

"4, Prior to the commencement of purchasing property for any school site:

-a. research city and/or county general plans to determine if the desired
parcel of land is designated in either document for agricultural use;
and

desired parcel of larid i is zoned for agncu]tural productlon

5. Ifthe land sought to be purchased by the schooi chstrrct is designatedin a cxty,
county, of ‘¢ity and county general plan for agncultural use and zoned for
agncultural production:

a. notify the crty, county, or crty and county within whlch the prospectlve
school site is located; and,

b. consult with the city, county ot city and county within. whlch the
prospective school site is located.

6. Prepare a report for the governing board that wrll allow: the govermng board to
make the following findings: o

a. the school district has notified and consulted with the crty, county; or
 oity and.county within which the prospective school site is to'be -~
located, and,

b. the final site selection has been evaluated by the governing board of o
the.school district based on all factors affecting the public J.nterest and
nat limited to selection of the basis of the cost of the land; and, -

c. the school district will attempt to minitnize any public-health and--
safety issues resulting from the neigliboring agricultural uses that may '
affect the pupils and employees at the school site,

7. Conduct a meeting of the govermng board to make the findings requlred by
Education Code section 39006 (now § 17215 5).
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. 8. Prepare and draft a board resolution with‘the follow findings:

" a the school district has notified and consulted with the cify, county, or-
- - city and county within whlch the prospective school site is to be
located; and,

b. the final site selectlon has been evaluated by the governing board of
the school district based on all factors affecting the public interest and
not limited to selection on the basis of the cost of the land; and,’

c. the school district will attempt to minimize an},-' public health and
safety issues resulting from the neighbaring agrlcultural uses that may
affect the pupils and employees at the school site.'®

In the amended test claim, claimant states that based on the Department of Finance
(DOF) letter filed on January 26, 1999, the claimant now believes that the followirg
activities “were part of prior law and therefore removes them from [the] amended test
claim ﬁling (3) evaluating the property based on all factors, (4) researching city-and/or
county zoning requlrements and current use dnd (5) notifyig the city and/or county
within which the site is located.?’ Further claimant amended the test claim to included
new alleged state-mandated activities, as follows:

1). contract with an envirorimental assessor to supervise the preparation of and sign a
Phase I environmental assesstment of the proposed school site unless the

. goveming board-decides fo proceed dxrect]y to a preliminary endangerment
. assessment: (§-17231.1, subd. (a));

2) if the gdverning board of the school dlstnct decides to proceed du‘ectly toa
' preliminary endangerment assessment, the school disttict shall contract with'an -
environmental assessor to supervise the'preparation of and sign & preliminary
endangerment assessment of the proposed school site arid enter into an Agreement
- with the DTSC to:oversee the preparatlon of the preliminary endangerment
assessment (§ 17213.1, subd (a)(4)).”

State Agency Position
In its January 1999 comments on the original test claim (fn*regafds to § 39006,

now §-17215.5);- DOF states that the alleged state-mandated activities of developing
policies and procedures and training staff both appeared to be state-mandated activities of

'® Original test claim (98-TC-04), pages 13-14.

"% In a letter dated January 26, 1999 the DOF advised that activities [1] and [2] were
reimbursable mandates, that activities {3), [4] and [5] were activities already reunred by
state law and therefore nét reimbursable mandates and that activities [6]; (7] and [8]
where not required-by section 17215.5 and therefore also not réimbursable mandates,

% Amended test claim (01-TC-03), page 7.
*' Amended test'claim (01-TC-03) page 16. A different numbering scheme is assigned to

these activities on pagies 9-10 dof the amended test claim, but for this analysm the _
numbéring scheme on page 6 will be used,
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minimal cost. DOF states that the alleged state-mandated activities of evaluating the gite
on all factors and determining if the site is zoned for agriculture are already incorporated
into state law under BEducation Code section 17212, And the requirement that the district
* notifies and consults with a city and/or county.is also 1ncorporated into state law under
Education Code section 17213, subdivision (b). DOF states that since all three are
required activities they are not new programs or higher levels of service. DOF also states
that alleged state-mandated activities, preparing a report, holding & meeting, and, passing
a resolution, were not requxred by-Education Code section 17215.5. DOF states that
section 17215.5 only requires the governing board to make a finding; it does not require
staff to prepare a report, conduct a specific meeting or prepare-and pass a resolution.”

In its December 2002 cornments on the amended test claim statutes (ir regards to both

§ 17215.5 and § 17213.1), DOF reiterates its prior statements on policy development and
training, stating that both appear to be state-mandated activities that impose minimal cost,
DOF argues that the newly alleged state-mandated activities, such as contracting fora
Phase I environmental assessment, and contracting for a preliminary endangerment
assessment are not state-mandated. DOF points out that the entire section 17213.1 begins
with “A¢ a-condition of receiving funding pursuant to Chapter 12.5..."* Therefore, DOF

argues that section 17213.1 sets out the requirements for an optlonal ﬁmdmg source and
does not constitute state-mandated activities.

However, DOF reverses its posmon on the alleged state-mandated activities of preparing
a repott and a resolution, arguing that although they are not specifically required by the
section 172135.5, these activities are “reasonable and consistent.with-the intent of the
statute.”** However, DOF states that in accordance with its previous comments, holding
a meeting is not specxﬁcally required by section 17215.5 and the board could make the
required ﬁndlng at “a regularly scheduled board meetmg n23 :

' Fmally, DOF points out that, “[t]he appxopnate period-in the State Mandates process for
ldentlfymg reimbursable activitiesis the Test Claim phase ... [i]t is inappropriate to
transform the Parameters and Guidelines phase ... into a venue for Clalmants to seek
reimbursement for activities they failed to identify in their test claims.™

Discussion

The courts have found that article XIII B, section 6 of the California- -Constitution?’
recognizes the stdte constltutional restnctton on the pewers -of local goveérnment to tax

2 DOF comments on test claim 98-TC-04, dated January 26 1999, pages 1-3.
2} Education Code section 17213.1. ‘
X DOF commeits on test claim 01{1‘0-03, dated December 5, 2001, page 3.
% DOF comments on test claim OI-TC-OB, dated Dec_embér 5, 2001, psgf:. 2.
% DOF comiinents on test claim 01-TC-03, dated December 5, 2001, page 3.

77 Article XTI B, section 6 provides: “Whenever the Legislature or @ny state agency
mandates a new program or higher level of service on any local government, the state
shall provide & subvention of funds to reimburse such local government for the costs of
such program or increased level of servic. .that the Legislature may, but need not,

98 TC-04 & 01 TC-03- Acquisition of Agr icultural Land for a School Site
Draft Staff Analysis

248




and spend.?® - “Its purpose is to preclude-the state from shifting financial responsibility for
carrying out governmental functions to local agencies, which are.ill-equipped’ to assume
increased financial responsibilities because of the taxing and § e.rrdmg limitations that
articles XIII A and X]III B impost 29‘T.-"A test claim statute or.executive order may impose

a reimbursable state program if it rders or commands a local g2 ency or schoo! district to
engage in an activity or task. Wiy addrtron, the required activity or task must be new,
constitufing & “new’ program M OF 1 1t mu st create a “hlgher levél of servrce " gver the
prevrously required level of service: 2

The courts havé defined a “program sub_]ect to article X111 B, sectlon 6, of the' Cahforma
Constltutlon Aas one that carries out the govemmental fuiction of prov1d1ng public
services, oF a lhw that imposes umque requirements on local agencies or school districts
to 1mplcment a state pohcy, but does not apply generally to all residents and entities in
the state:*? To determine if the program is new or imposes a hi gher level of service; the
test claim legislation must be compared with the Iegal requirement in effect immediately
before the enactment of the test claim législation®® Finally, the newly required: act1V1ty
or increased level of service must 1mpose costs mandated by the state.*

provide such subjection of funds for the following mandates: (a) Legislative mandates
requested by the local agency affected; (b) Legislation defining a new crime or changing
-an existing definition of a crime; or (¢) Legislative mandates enacted prior to Jaﬁuary 1,
1973, or executive orders of regulations mltza]ly 1mp1ementmg legrslatron enacted pnor
to January 1, 1975."

2 Department of Finance v. Commission on State Mandates (2003} 30 Cal.4thﬂ727, 735.
 County of San Diego v. State of California (1997) 15 Cal.4th 727, 735..

% Léng Beach Unified School District v. State of California (1990) 225 Cal.App.3d 155,
174; In Departmient of Finance v. Commission on Staté ' Mandates, supra, 30 Cal.4th at
page 742, the court agreed that “activities undertaken at the optioii or diséretion of'a local
government entity (that is, actions undertaken without any legal compulsions or threat of
penalty for nonpartrcrpatlon) do not trigger a state mandate and hence do not-require .
reimbursement of funds — even if the local entity is obligated to incur-costs as a result:of
its discretionary decision to participate ina particular program or practice.” The court
left open the question of whether non-legal compuision could result in a reimbursable
state mandate, such as in a case where failure to participate in a program results in severe
penalties or “draconian™ consequences. (/d. at page 754.)

I Lucia Mar Unified School Dist. v. Honig, supra, 44 Cal.3d 830, at pagg 835, -

32 County of Los Angeles v. State of California (1981) 43 Cal. 34 46, 56; Lucza Mar ;
Uny‘"ed School Dist. v. Honig, supra, 44 Cal.3d 803, af page 835, -

B Lucia Mar Unified School Dist. v. Honig, supra, 44 Cal.3d 830, at page 835

¥ County of Fresno v, State of California (1991} 53 Cal.3d 482, 187, C'oumjz of Sonoma
v. Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 Government Code
sectipns 17514 and 17556 .
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The. Comniission is vested with the exc]usrve authority to édjudicate dlsputes over the -

existence of state-fandated programs within the meaning of article XII'B, section'6.** In .
making its'decisions, the:Commission, must stnctly construe erticle XIII B, section 6 and

not-apply itds an “equitable remedy to Gure the perceived urifairness resulting from o

political declsxons on funding priorities. '?f

Issue 1; Do the test claim statutes impose a state—mandated actlvlty on school
districts within the meaning of articie XIII B, section 6?

The Cahfomm Supreme Court gnd the courts of appeal have held that artlcle XIII B
section 6 was not mtended to entltle local agencies and schoo] districts to re1mbursement
for all costs resultmg from leg131at1ve enactments, but only those costs “mandated” by a
new program or higher level of service imposed upon them by the state.*” Thus, the issue
is whethcr the test claim statutes impose & state- mendated activity on school districts,

Education Code section 17215.5: This section requires the governing board of a school
district to make thre¢ findings if the board wishes to acquire and build a new s¢héol on
land zoned for agricultural use. The section states that before acquiring land zoned for
agricultural use the governing board of a school district must find:

1) That the school district has notified and consulted with the city and/or county
within which thc site is located; and,

*2) That thé final site selection has been evaluated by the school governmg board
based-on factors othier than costs; and,

3) 'I"hat the school district will attempt to minimize any public health issue resultmg
- from nelghbonng agncultural uses.

Staff finds that this section is not subject to article XII B, séction 6 because the decision
to construct a new school as well 4s the decision on whers to site that school is &
-discretionary decision made by the local governing board of a school district. Section.
17215.5 does:not require the acquisition of any land for a school, nor does it speclfy the
type of'land to be acquired (including land zoned for agricultural use.). .

Although California léw does express the intent of the le Fsla‘cure that public ediication™
shall be a puonty in the state and provided by the state;*® there ate no statutes or-
regulatlons tequiring a school distritt of county board of educatiori to constriict school
fac111tzes School districts are given the power by sfate law to ]easc Por purchasew land

3 Kmlawv State afCaIy’orma (1991) 54 Cal.3d 326, 331- 334 Government Code:
sections 17551 and 17552,

38 City of San Jose v. State of Caly’orma. supra, 45 Cal. App 4th at page 1817;
County of Sonoma, supra, 84 Cal App 4th at page 1280. L

3 Lucia Mar Unified School Dist., supra, 44 Cal.3d 830, 835 City of San Jose v. State of
California (1996) 45 Cal.App.4th 1802, 1816.

* Edugation Code sections 16001, 16701.and 17001. L
2 Bducation Code section 17244, _ | S .
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for school fac111t1es to construct school Facmtxes and to establish additional schools in
the district.**-However, in al] of these statutes penmsswe language is used when
describing the role of the goveriing board of the school disirict. In sections 17244 and
17245 the board ¥...is authorized:..™ and section 17342 states that the, “governing board
of any school, whcnever in its judgment it is demrable to do so, may establish addltmnal
schoolg in the district.”

California courts have alsc found that the construction of school facilities w1thm a school
district is & discretionary decision of the school district. In People v. Oken™ the court
found that, “[w]hete; when or how, if at all, a s¢hool district constructs school bmldmgs
is & matter within the sole competency of its governing board to determine.” “ This
reasoning was reiterated in a state Attorney General opinion in 1988, -

Witli the Gonventional construction of school facilties, the question of
“where, wheil or how, if at all, a school district shall construct [a] a school
building [ ] is a matter within the sole competency of its governing board
to determine .” (People v. Oken (1958) 159 Cal.App:2d 456,460:) The
same is essentially true with the construction of'a school famhty under the
Leroy F. Greene State School Building Lease- Purchase Law.*

constructed and if they are constructed at all; is a decision left to local school boards.

In recent cases the courts have again held that the power to site a school belongs to the
local school district and not ‘the state. In Towii of Atherton v. Superi ior Court of

San Matéo,*" the couit found that “[u]nder the statutes ... the state has expressly granted
the power of location to its agencxes the school dlstrlcts o In City of Santa Clara v.
Santa Clara:Unified School District,*® the court found that “the selection of a school site

“ Education Code éections 17340 and 35162,
* Bducation Code sections 17245 and 17340,
“2 Bducation Gode sections 17342,

4 people v. Oken (1958) 159 Cal App. 2d 456,
“ Id. at page 460. '

%3 Both the California Supleme Court and the Ninth Clrcuzt Court of Appeals have stated
that, “Although Attorney General opinions are not binding, they are entitled to great
weight.” Freedom Newspapers, Inc. v. Orange County Employees Retirement, (1993)

6 Cal. 4th 829, 832. Prescott v. United States, (1984) 731 F.2d 1388, 1393,

% 71 Opinions Attorney General of California 332 (1988) pages 17-18.

47 Town of Atherton v. Superior Court of San Mateo, (1958) 159 Cal.App. 2d 417.

“® Id. at page 428. |

*® City of Santa Clara v. Santa Clara Unifi> School Df;m'c: (1971) 22 Cal.App. 3d 152,
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Additionally, there are no statutes that direct school districts on the placement of schools.

- of schools, but were repealed by Statutes 1989, chapter 1256, Currently, the only section
" that pertains, to state agency jnvolvement in school site selection is section 1752].

by a school dtstrlct mvolves an exercise of legislative and d:scretmnara/ actlon and may
«:not be challenged.as to its wisdom, expediency or reasonableness.. : 0

Former Bducation Code sections 37000 through 37008 did relate to the specific Iocatioh

However, section, 17521 only requires that the CDE create standards for use by schooll
dlstncts in the se]ectlon of school sites and al]ows school districts to request advice-on
the acqulsltlon of a proposed site. :

Therefore, based botl on statutes and case law, the decision to:acquire- land on whlch to
site & school and the decision as to which land to acquire are both degisions that are made
at the discretion of the school district. If 2 district's decision is dlscretmnary, no state-
mandated costs will be found :

In szy of Merced v. State of California,** the court determmed that the city’s- deCISIOIl to
exercise-eminent domain was discretionary. The court found that no state reimbiirsement
was required for loss of goodwill' to businesses over which eminerit domain was
exercised, the court reasoned as follows

* We agree that the Leglslature intended for payment of goodwill to be
: __dlscretlonmy The above authorities reveal that whether a city or county decides
to e.xerclse eminerit domain is, essentially, an optlon of the city or county rather
-ilthan a mandate of the state. The fundamerztal concept, is that the czty or county is
_ not requzred to e.xerczse eminent domain.” [Emphas:s added] S

In Department of F inance v. Commission on State Mandates™; the Cahforma Supreme
Court found that costs associated with notices and agendas requlred by state law were not
entitled to reimbursement if the requirements for notice and agendas were part of a
program in which the school district had chosen to participate. In that case, the
California Supteme Court affirmed the reasoning of the City of Merced case as follows:

[TIhe core point articulated by the court in Czty of Merced is that activities.
undertaken at the option or discretion of a lo¢al government entity (that is, -
actions underteken without any legal compulsion or threat:of penaltyfor
nonparticipation) do not trigger a state mandate and hence do not require
reimbursement of funds ~ even if the local entity is obligated to incur costs
as a result of its discretionary decision to participate in a particular
pregram-or practice,’* :

% Jd. at page 161, footnote 4.

3 City ofMercedv State ofCa!zﬁ:)rma (1984) 153 Cal. App. 3d 777, 783.

* Ibid. -

53 Department of Finance v. Commission on State Mandates, supra, 30 Cel. 4th 727

3 Department of Finance v. Commission o= St Mandates, supra 30 Cal.4th 727, 742.
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The Supreme Court left undecided whether a reimbursable state mandate “might |
be found in circumstances short of legal compulsion—for éxample, if the state

were to impose a substantial penalty (independent of the program funds at issue)-
upon any. local entity that declined to participate in a given program. 55 There is
no,evidence in the record, however, that school districts are “practically .
compelled” to acquire agrlcultural land to build schools., The test claim statute
does not impose a penalty for noncompliance.

The decision of the California Supreme Court mterpretmg state-mandate issues is
televant to this test claim. The Commission is not free to disregard the clear statement of
the California Supreme Court. Thus, pursuant to state law, schoo] districts remain free to
site new schools where they clioose. The statutory duties imposed by section 17215.5
flow from the-decision to site a school on land zoned for agricultural use. Based on the
Department of Finance case, since this decision is a local discretionary activity, any
requirements imposed by the state on the local decision do not constitute a reimbursable
state mandate, A

Therefore, staff finds that section 17215.5 does not impose & state-mandated activity on
school districts within the meaning of article XIII B, section 6,

Education Code section 17213,1: This section, enacted in 1999, lays out the additional
requirements™ that school districts must satisfy in order to receive funding from the
Leroy F. Greene School Facilities Act of 1998.>" It requires school districts to contract
fora Phase environmental assessment or if necessary a preliminary endangerment
assessment if the school district wishes to request state funding for the facility. These
requirements specifically address the study of new sechool sites for natural, previous or
potential releases of hazardous or toxic substances.

When construing a statute, we must ascertain the intent of the Legislature so as to.
effectuate the purpose of the law. In determining such intent, a court must look first to
the words of the statute themselves, giving to the language its usual, ordinary import and
according significance, if possible, to every word, phrase and sentence in pursuance of
the legislative purpose. Af the same time, we do not consider . . .statutory language in
isolation. Instead, we examine the entire substance of the statute in order to determine
the scope and purpose of the provision, construing its words in context and harmonizing
its various parts. Moreover, we read every statute with reference to the entire scheme of
law of which it is part so that the whole may be harmonized and retain effectiveness,”

5 Ibid,

% Basic requirements for school siting can be found in California Code of Regulations,
title 5, sections 14001-14012 and Education Code section 17251,

*7 Section 17072.13 provides that a school district may request up to 50% of the cost of
implementing this section if it chooses to request funding from the State Funding
Program (SFP). If a school district qualifies as eligible for financial hardship under
section 17075.10 or if the site meets the enyironmental hardship criteria in section
17072.13, subdmsnon (c)(1), then up to 100% of this cost can be requested from the SFP.

58 State Farm Mutual Automabile Ins, Co.  “ramendi (2004) 32 Cal.4th 1029, 1043.
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Section 17213.1's first sentence states, “As a condition of recewmg state ﬁmdmg

The plain meaning of this section‘is that the: requireitients in section 17213.1 only apply
to school districts that decide to réquest funding thrdugh the Leroy F. Greene Sehd’c“)l‘_
Facilities Act of 1998, elthough thié séction ihcludés district reguirements that aﬁjﬁly o
regardless of where a school is sited. Thus, the d:stnct’s decision to seek funds under this’
act is discretionary and not-meandatéry, DOF alleges that apgrommste]y 58% of dzstn

do not apply for funding under the 1998 Leroy Greene Act,’

As statse)d above, if'a dlstnct s dee:slon is d1scret1onary, o stste-mandated costs wﬂl be
found, -

Theref'ore the requlrements imposed on the condltlonal funclm g from the Leroy F
Greene.School Facilities Act of 1998 are not state-mandated activities, so section 17213.1.
isnota retmbursable mandate on school districts within the meaning of article XIII B
sectlon 6.0f the Caleomla Coustltutmn g

Conclusion

Staff finds that the test claim statutes, Educatlon Codeé sections 17215.5 and 17213.1, do '
not 1mpose a reimbursable state-mandated programi on school! districts within tHe e
meaning of article XIII B, section 6 of the California Constitution and Government Code
section 17514, Thls conclusion is based on the following findings: ;

1) For Education Code section 17215.5, the specified findings the"schc')ol district
must make if the proposed school site is on:land Zonéd for agricultural use isnot
state-mandated because the decision to build'a school, ds well'as where to locate -

it including the.g&quisition of agriculturalland for a-school, is & dlscretlonary '
“decision left to local schoo! districts:by state law. :

2) ForEducation Codé:section 17213.1,ithe procedures a school district must follow
when'it séeks state funding pursuant to the'Leroy Greene School Facilities Act of
* 1998 (commencing with Education Code § 17070.10) are not state-mandated
.becduse the school district is not 1equ1red to request state fundmg under sectlon
17213. 1 i ;

> DOF comments on test claim OI-TC 03, dated December 5, 2001, page 2.

" Department of Fmance 12 Commzsszon on State Mandates supra, 30 Cal.4th 727, 742.
City of Merced v. State of California, supre <> Tal. App. 3d 777, 783.

-
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'AB 1724, Assembly Bill - Bill Analysis
AASSEIRY .. d Exhibit D

SENATE COMMITTEE ON EDUCATION
Leroy F. Greene, Chairman
1995-946 Regular Session

BILL NO: AB. 1724 v

AUTHOR: McPherson

' AMENDED: June 12, 1896 ¥ _
FISCAL COMM.: Yes - HEARING DATE: June
12, 1996 . :
URGENCY: No CONSULTANT: Diane Kirkham
SUMMARY

This bill requires school districts to make specified findings
prior to acquiring school sites in agricultural areas after
January 1, 1897,

BACKGROUND

.Current law provides that a school district, by a two-thirds
vote of its governing board, may choose not to comply with local
zoning ordinances when locating a new school, However, it must
comply with ordinances related to-drainage, road improvements
and grading for onsite improvements for schoeol proéjects.

Current law also requires school districts to evaluate a
proposad school site at a public hearing using the sgite
selection standards establlshed by ths State Department of
Education.

o

ANALYSIS

Thisg bill requires that school districts make the following -
findings prior to acquiring a school site in .an agricultural
area, for any schocol 'site approved by the Department of
Education after January 1, 1597:

1) The school district has notified and consulted with the

city or county in which the proapective school site is
‘located.

2) The site has been evaluated on factors affecting thebpublic

o : ' AB 1724

Page 2

_ 259
http://www.leginfo.ca.gov/pub/95 -96/bill/asm/ab_1701-1 750/ab_1724_cfa_ 960612_15331... 7/22/2004




AB 1724 Assembly Bill - Bill Analysis . " Pdge2 of 3

interest, not just cost.

3)  The school district will attempt to mitigate any public

health and safety issues resulting from neighboring
agricultural uses,

STAFF COMMENTS

1} Concerns of Farmers
The sponsor (the California Farm Bureau} argues that
farmers effectively lose the uses of the portion of their
land which is adjacent to a new school due to restrictions
imposed con use of agricultural chemicals, They are
proposing through this bill that school districts be

required to address lssues that arise from locating in
agricultural areas.

23 How Big is the Problem?
The sponsor asserts that new schools are "located in
‘agricultural areas more often than one would think.
Representatives of schools indicate that they believe there
are relatively few new schools located in these areas. No
reliable statewlide estimates of the true number of new
schools located in agricultural areas are readily-
available,

3) Can a City or County Stop a School Site from Being Located

o in an Agricultural Area? BAccording to the authoros office;
the bill is not intended to give the city or county the
power to stop the siting of a school in dn dgricultural
area. Rather, it is the intent of the author to require ¥
diglogue and exchange of information between the school 7
dggtrict and the city or county when a school is proposedﬂ
for & agricultural area. # Under the current wording of the
bill, a city or county may have the authority to halt the
siting of a school in an agricultural areéa. Accordingly,
staff recommends that tHe bill be amended to clearly
indicate that a city or county would mot have the authority
£o halt such a school site acgqulsition.

AB 1724
Page 3

SUPPORT
None received
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OPPOSITION

. None received
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Proposition 1A, 1998: Class Size Reduction Kindergarten-University S “ Pagelof5

60 YEARS OF SERVICE

November, 1998

(FacilifissiBondbAcToRI9a8y

Background

Public education in California consists of two distinct systems. One system includes local
school districts that provide elementary and secondary (kindergarten through twelfth grade, or
K-12) education to about 5.7 million students. The other system {commonly referred to as
"higher education") includes local community colleges, the California State Universities, the
University of California, and the Hastings College of the Law. The higher education system

provides a wide range of education programs beyond the twelfth grade to about 1.9 million
students. '

K-12 Schools

School Facllities. The state, through the State School Building Lease-Purchase Program, has

provided much of the money for school districts to buy land and to construct, reconstruct,-or

modernize school buildings in the K-12 system. In order to receive money under this program,

school districts must meet certain requirements. Districts receive a higher priority for state
funding of a project if they provide 50 percent of the project cost with Jocal funds.

Since 1986, the voters have approved $8.8 billion in state general obligation bonds to fund K-
12 school construction and renovation. As of July 1998, there was about $70 million remaining
from these funds. '

In addition to obtaining money from the state, local school districts raise funds for school
buildings in three main ways:

« Local General Obligation Bonds. School districts are authorized to sell bonds to
finance school construction projects, with the approval of two-thirds of the voters in the
district. In these cases, the bonds are paid off by taxes that are levied on property
located within the schoo! district.

« Special Local Bonds (Known as "Mello-Roos” Bonds). School districts are authorized
to form special districts in order to sell these bonds for school const'ructl.on.pro]ects, with
approval of two-thirds of the voters in the special district. (The special districts generally
do not encompass the entire school district.) The bonds are paid off by charges
assessed to.property owners in the special district.
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« Developer Fees. State law authorizes school districts to impose developer fees on new
construction. As of January 1998, the maximum allowable fee under state law is $1.93
per square foot on residential bmldlngs and 31 cents per square foot on commercial or
industrial buildings. These fees may be used only for construction and reconstruction of
school buildings. In addition to these fees imposed by school districts, decisions by the
courts have allowed cities and counties, when approving new residential and commercnal
development, to impose additional developer fees for new school construction.

K-12 School Building Needs. There is no district-by-district estimate on the future demand for
school facilities. The State Department of Finance estimates that the number of students
attending K-12 schools statewide will increase by about 300,000 over the next five years.
Given this projected growth, several billions of dollars will be needed statewide for new schools
over the next five years. Additional billions of dollars will be needed for reconstruction or
modernization of existing schools.

As of July 1998, applications submitted by school districts for state funding of land and new
school buildings totaled approximately $2.9 billion. In addition, applications for state funding to
reconstruct or medernize school buildings also totaled $2.9 billion.

Class Size Reduction. In 1996, the Legislature and the Governor enacted the Class Size
Reduction Program, which made funds available to school districts to reduce kindergarten
through third grade classes throughout the state to no more than 20 students. Districts
implemented this program by purchasing or renting portable classrooms, making use of vacant
space in schools, and converting into classrooms space that had been used for other purposes
(such as libraries, child care faciiities, and teacher lounges).

In 1996 and 1997, the state provided about $530 million for grants to districts to pay for
facilities-related costs associated with reducing class size. A majority of these funds have been
used to purchase portable classrooms. It is estimated that the program could result in added
facilities costs (including the restoration of space that had been displaced to provide additional
classrooms) of between $500 million and $700 mlllion

Higher Education

Cahforma s system of public higher education includes 139 campuses serving about 1.9 million
students:

« The University of Califarnia has nine campuses, with a total enroliment of about 166,000
students. This system offers bachelor, master, and doctoral degrees, and is the primary
state-supported agency for research.

o The California State University system has 22 campuses with an enroliment of about
350,000 students. The system grants bachelor and master degrees.

« The California Community Colleges provide instruction to about 1.4 million students at
107 campuses operated by 71 locally governed districts throughout the state. The

community colleges grant associate degrees and also offer a varnety of vocatlonal skill
courses.

" » The Hastings College of the Law is governed by its own board of directors and has an

enroliment of about 1,300 students.

The state provides money to support these institutions of public higher education. This support
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covers both ongoing operating and capital Improvement. costs In addition:to state: funds these
institutions also receive nonstate. funds for-both operatlons and capltal |mprovements

Since 1986 the voters have approved nearly $3.3 billion in general obllgation bonds for capltal

improvements at public higher education ‘campuses. As of July.1998; there was about: $28

milion remaining from these funds. In addition, since 1986 the:Governor and the Legislature

Eavg provided about $2.4 billion for public higher education facilities from lease-payment.
onds.

Higher Educeﬂon Buﬂdfng Needs Each year the lnstrtutlons of hlgher eduoatlon prepare
five-year capital outlay plans, in which they identify projects that they believe should be funded
over the next five years. The most recent five-year plans identify a total of $6 5 billion in
projects for the period 1998-99 through 2002-03.

Proposal

This measure authorizes the state to sell $9.2 bllllon in general obl|gat|on bonds for K-12
schools ($6.7 billion) and higher education facilities ($2.5 billion).

General obligation bonds are backed by t the state, meanlng that the state Is obllgated to pay
the principal and’ interest costs on thesé bonds. Genetal Fund revenues would be used to pay
these costs. These revenues come primarity from state personal and corporate income taxes
and sales taxes

K-12 School Facilities

réquired to pay for one-half of eligible. project costs.with local resources.:.
« Atleast $2.1 billion for reconstruction or modernization of existing school burldlngs
Districts would be required to pay for 20 percent of eligible project costs with local

resources,
« Up to $700 million for facilities costs related to the Class Size. Reductlon Program.

«'Up to $1 billion for projects whérethe state determings that a district elther (1) is unable
for financtal reasons to provide sufficient local matching funds or (2) will incur excessive
school constmctlon costs that are beyond the control of the district.

o Atleast $2 g billlion to buy. land and construct new school bulldlngs Dlstncts would be

The above distributian of funds could be altered with the approval of two-thlrds of the
Legislature and the Governor. , .

Developer Fees. The leglslation that placed this bond meesure on the ballot also. makes
changes’ related to developer fees. These ohanges would take effect only if this bond measure

is approved by the voters. .

e
i

» School Districts. Districts would still be, authorlzed to charge $1.93 per square foot on
residential buildings and 31 cents per square foot an ‘commercial or.industrial buildings.
They could, however, exceed these limits if they meet certain conditions regardlng
capacity problems and looal bonding efforts. in these cases, districts could increase
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developer feas to fund the 50 percent matching requirement for new school construction.
If there were no state funds available for new school construction, districts could increase
developer fees to fund 100 percent of a school project. If a district subsequently recalves
funds from the state, these funds {up to 50 percent of the prcoject cost) could be

~ reimbursed to the parties that originally paid the fee.

Citles and Counties. in addition, between November 1998 and the prlmary election of
2006, cities and counties could not require additional fees for school construction as a
condition of approving new developments. (Cities and counties could, however,
designate land under their jurisdictions for school sites.) At the end of that period, cities
and counties could require additional developer fees if any statewide school bond
measurae s rejected by the voters. They could continue to assess the fees until a
subsequent statewide school bond measure was approved by the voters. The amount of -
fees that cities or counties could assess would be limited to (1) 50 percent of the cost of
new school projects if state funds are also available for this purpose or (2) 100 percent of
project costs if no state funds are available.

Homebuyer and Renter Assistance. The legislation placing this bond measure on the ballot
also provides state funds to offset all or part of the cost of some developer fees. These funds
would be available to:

o Homebuyers in areas with high unemployment.

- Buyers of homes costing less than $110,000.

+ Low or very low-income first-time homebuyers.

» Developers of rental housing for very low=income tenants.

A total of $160 million in state funds would be available for these programs over a four-year
penod

Higher Education Facilities

The measure includes $2.5 billion to construct new bulidings, alter existing buildings, and
purchase equipment for use in these buildings for California's public higher education system.
Of this total, $165 million would be allocated specifically for (1) new campuses of the University
of California and (2) new campuses, campuses with enroliments of less than 5,000 full-time
equivalent students, and off-campus centers at the California State University and the

California Community Colleges. The Governor and the Legislature would decide the specific
pro;ects to be funded by the bond monies.

Fiscal Effect

Bond Costs. For general obligation bonds, the state makes princlpal and interest payments
from the state's General Fund typically over a period of about 25 years. If the $9.2 billion in
bonds authorized by this proposition are sold at an interest rate of 5 percent, the cost over the
period would be about $15.2 billion to pay off both the principal {($9.2 billion) and interest ($6
billion). The average payment for principal and interest would be about $600 million per year.

Homebuyer and Renter Assistance. There would also be a state cost of $160 million ($40
million a year for four years) for these programs.
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Page 1
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Majority vote
SENATE: _ 23-9 LJune'lo, 1989} ASSEMBLY: (July 15,
1999)
_ (vote not relevant)’
SENATE CONFERENCE VOTE 2=-0

ASSEMBLY CONFERENCE VOTE :2-0
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|Ayes: |Firebaugh, Wildman |Ayes: |Escutia, Hayden |
S N S |
| I | [ |
Original Committee Reference: _ED. -
SUMMARY Requires a scheol district that wants certaln state

bond funding for acquisition eof or construction on a schoolsite
to conduct an environmental review of the site and applies the

. state superfund laws to schoolsites with naturally occurring :
Bazardous materials as well as those released on the site.
Specifically, _the conference committee amendments delete the
Assembly amendments to this bill and 'modify the versien that
passed out of the Senate by narrowing its focus to the site
environmental review process. For school sites seeking Prop 1
funding, the proposed amendments:

.

1)Condition funding eligibility on tha governihg board of school
district ({(district) hiring an environmental assessor to
conduct a Phase I environmental assessment:

a) Site sampling or testing is not part of a Phase I
assegsment;
b) Delineates specific credentials for the assessor that

include both education and. experience;

c) Phase 1 assessments may include review of public and
private records of current and historical land use, visual
surveys of the property and examination of available
information about the.past and present uses of the vicinity

®
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SB 162
Page 2

of the site; and, ' 0

d) - The assegssment shall focus on the risks pesed to
chlldren from the released or naturally occurring hazardous
materials on the schoolsite.

2)Require the Phase 1 assessment to make a specific
recommendation either that no preliminary endangerment
agsessment is necessary or that one 1s necessary to further
determina: a) the extent of a release.that has been found to
have occurred; b) if there is a threat of a release of
hazardous materials; or, ¢} 1f there is a naturally occurring
hazardous material present.

3)Direct the district to send any preliminary assessment that
concludes that further investigation is not necessary to the
Department of Education (DOE). DOE then sends that material
to the Department of Toxic Substances Control {DTSC) within 10
days. DTSC has 30 calendar days te notify DOE and the
district that it concurs in or rejects the conclusion that no
preliminary endangerment assessment is needed.

4)Require the distriet to elect not to proceed with the site
acquisition if either the Phase I assessment cor DTSC sees a
reagson for further study. Else, the district must have a
preliminary endangerment assessment (PEA) prepared and the
district must enter intoc an agreement with DTSC to:oversee its
preparation, This PEA must be made available to the public
for 30 calendar days and certified by DTSC.

aj The PEA must examine site for both hazardous situations
caused by a release or those that are naturally-occurring.
" A PEA must include sampling and testing of the site;

b) When examining the risk, the PEA shall alsc have a
particular focus on the risk posed to children;

c) The district shall not be held liable as a result of :
making the PEA avallable for public review; and, '

- d) If DTSC determines no further action is necessary it
shall inform the distriect and DOE withln 60 calendar days
of receipt of the PEA.

5)Require the district, if DTSC determines that there may be a

SB 162
Page 3

risk of exposure to children on the site, to conduct the
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following studies if it wants to continue to consider the site
and seek Prop 1A funding for the project:

. a} Complete a financial analysis estimating cost of any
necessary response action; .

b) Describe benefits of using this.site over alternatives;

c) Obtain approval from DOE that the site does indeed neet
schoolsite selection standards; . and,

d} Evaluate the suitability of the schoolsite in light of
the recommended alternative sites.

6)Require the district to reimburse DTSC for its response costs.

7)Specify that Carpenter- Presley—Tanner Hazardous Substances
Account Act (state superfund} shall apply to naturally
occurring hazardous materials as well as releasas for these
school sita environmental reviews:

AS PASSED BY THE SENATE , this bill included a similar but less
detailed environmental review process and alsc contained
provisicns regarding steps to be taken in any response action.

The Assembly amendments replaced the Senate version of the bill
with intent language to facilitate a vote of non-concurrence
that sent the measure and three others to conference committee,
The other three measures: AB 137 (Firebaugh), AB 387 (Wildman)
. and AB 993 (Hayden) also address the exposure of children to
hazardous substances at school.

FISCAL EFFECT : Unknown

COMMENTS : The amendments preoposed by the Conference Committee
are substantially similar to the version that passed out of the
Senate, but the provisions of steps to be taken as a response or
remediation action have been removed to eliminate the conflicts
with AB 387. AB 387 handles the steps after the environmental
review process contained in this bill are completed.

The steps required by this measure need only be done by a
district that i1s seeking Prop 1A funds as part of financing for

SB 162
Page 4

acquisition of a school site or construction of a new facility.

The amendments proposed by the conference committee clarify that
DTEC must review any Phase 1 assessment or PEA that is produced.
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DTSC is also clearly placed in an oversight role pursuant to
an agreement that is signed between DTSC and the district. This
approach is designed to make sure that there is adequate review
" of these environmental assessments. The amendments also speclfy
that the credentials of the environmental assessor must“include
certain educational and practical experience. :

RTINS
The other significant amendment is to apply state supe:
provisions to naturally occurring instances of hazardous
materials as well as those resulting from a release.

Brief Background: The Joint Legislative Audit Committee- [JLAC)
conducted hearings in 1998 and concluded that existing practices
and procedures were inadequate to assure due diligence in the
approval process for scheel site acquisition and new
construction. JLAC recommended in its August 1998 report that/
"The state must 1mmed1ately reconfigure its internal approval¢
prot ol so that state cgersight activities‘ensure _'Localu
compllance with the law." .

Proponents assert that there are at least nine scheols in the
Los Angeles Unified School District alone where local agencies
suspected serious toxic contamination before state approval and -
that, even with knowledge that toxins were suspected at these
aites, the state still approved acquisition of these sites.

This bill is double joined to AB 387.

Analysis Prepared by : Michael Endicott / BE.S. & T.M. /
(816)319-3965

FN: 0003249
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SCHOOL FACILITY PROGRAM
Guidebook

Preface

In this preface. ..

» Introduction
¥ Things to Know
» WheretoBegin

INTRODUCTION

‘This guidehook was developad by the Office of Public School Construction (OPSC) to assist school districts In
applying for and obtainlng “grant” funds for the new construction and moderntzatlon of schaols under the provi-
slons of the Leroy F. Greene School Facilities Act of. 1998 (Senate BUL 50). it Is intended to be an averview of the
program for use by school districts, parents, architects, the Legfstature, and other interested partles on how a district
or county superintendent of schools becomes eligible «nd applies for State funding. This gutdebook provides direc-
tlon on accessing the processes leading to project apptovals, Insight to the varfous features of the School FacHity
Program (SFP), and Includes suggestions on how to make the funding system as efficent as possible. However, it is
not meant o be 4 step-by-step discassion of every concelvable application process or project type. For complate peoj-
ect specific Information be sitré 16 review the SFP Regulations (ocated on the OPSC Web slite at www.opsc.dgs.ca.gov
and, most importantly, contact your OPSC project manager. The OPSC project managers are assigned by county,
and a complete listing of project manager assignmanits; including lelephane numbers and B-mail addvesses, are
also included on our Web slte.

THINGS TOKNOW- . - -
This edition of the guldebook contalng additlonal changes frmn Assernbly Bill (AB) 14 that were not fully
implernented before the jamuary 2003 edition and were therefore not Included. AB 14 also called for amendments
to the Critically Overcrowded School Facilities (GOS) program regulalions and made advance fanding avallable
for costs associated with Department of Toxic Substances Gonirol evaluatlon and response actlon it existing schoal
sites {Chapter 5). The amendments to the COS program regulations allow for financial hardship districts to receive
arvanced funding for the site acquisition and design costs associated with their CO5 funding application (Chapter 7).
Some program changes In the regulatory process but not yet effective inchude:

b Modifying the three year SFP new construction eligibtiity lock-in far small school districts to atlow for protection
agalnst a loss of eftgiblity {AB 16),

¥ Postponing the fillng perlod for the Charter Schoal Facillties Program (CSFP) applicatians to prepare for the changes in
Senate BIll {5B) 15.

b Adjusting the current automatlc fire alarm/detection and automatic sprinkler grant allowances to reflect actual costs,

b Allowing districts to file new construction fundlng applications up until the date of occupancy.

As this edition of the Scboo! Facility Program Guidsbook is being written, the OPSC and the State Allocation
Board Implementation Commitize are discussing changes to the CSFP and the Joint-Use Program Lo allow for more
Alzxibility within the existing programs {SB 15). In addition, the fmpleraentation of AB 1008, which allows adjust-
ments for hazardous waste removal costs for new constructlon projects, is being discussed.
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WHERE T0 BEGIN
Chapter 1, School Facility Program Cverview q [hapter 2, The State Aflocation Board, the Office of Public School Construc-

tion, and Cther Involved Agencies will provide géneral information. After reviewlng these chapters, the reader may want

to review Chapter 4, Application for Ellgibliity, becéivise establishing eligibility Is the first step in filing an appllcation for

elther new construction or moderitzation Furidl lng_ The rernalnlng chapters cait be revigwed as the toplcs arlse,
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Chapter 1 School Facility Program Overview

In this chapter. ..

» Introduction
¥ Funding for the School Facllity Program
¥ Implementation of the School Faclity Pragram

INTRODUCTION

‘The School Facllity Progyam (SFF) began in late 1998 and Is 2 significant change over previous Stae facilitles
programs. The State funding is provided Ln the form of per pupl! grants, with supplemental grants for site develop-
menl, site acquisition, and other project specific costs when warranted. This process makes the calculation of the
State participation quicker and less complicated. In most cases, the application can be reviewed, the appropriate
grants calculated, and SAD approvat received In 6090 days regardless of project slze,

In additton to 2 less complicated application pi‘oceas, the SFP provides greater independence and fexibility to
the school district to determine the scope of the new construction or modernizalion project. There Is considerably
less project oversight by State agencles than In previous State programs. In return, the progeam requires the school
district to accept more responsibil ity for the outcome of the project, while allowing the district to receive the rewards
of 2 welt managed project. All Slate grants are considered to be the fufl and final appartionment by the SAB. Cast
overruns, legal disputes, and other unanticipated costs are the responsibility of the distriet, On the ather hand, ll
savings resilting from (e district’s efficlent management of the project acerug 1o the district alone, Interest earmed
on the funds, both State and lacal, also belongs to the distriet. Savings and Interest may be used by the district
for any other capital outlay project in the district. See Chapter 13, Additicnal SFP Requirements and Features for more
information’on project savings. '

The SFP provides a funding source in the form of grants for school districts to acquire school sites, construct new
school facllitles, or modernze existing school facilitles. The two major fundlng types avallable are "new construc-
tion" and “modemzatian‘.! The new construction grant provides funding on 2 50/50 State and local match basls.
The modernization grant provides funding on 2 60/40 basts, Districts that are unable to provide some or all of the

local match requirement and are able to meet the financlal hardship provisions may be eligible for additional State
fundiny {see Chapter 10, Financlal Hardship).

IMPLEMENTATION AND EVOLUTION OF THE SCHOOL FACILITY PROGRAM

Senate Bill 50 (Greene) was chaptered [nta law on August 27, 1998, establishing the SFP. The leglslation required
that regulations be approved and in place for accepting and processing applications as soon as Proposttion 14 was
approved by the voters the following Novemnber. The SEP continues to evolve through leglsative changes. Assembly
Bill (AB) 16 and AB 14 provided for significant changes requiring regulations be approved and in place far accepting
and processing appiications as soon as Proposition 47 was approved by the voters in November 2002. These changes
Included funding for charter school faciltties, critically overcrowded schools, Joint-use projects. Some of the changes
that tmpacted new construction funding include the suspension of Prlorlty Potis, an additional grant forenergy
efficlency, and several changes that Impact the determination of ellgibillty. Some of the chinges that impacted mod-
ernlzation funding Include the change of the funding ratio between the State and the school district from 80 percent
State and 20 percent district to 60 percent State and 40 school district, and addttional grants for energy efficiency
and the modernization of butldings 50 years old or older,

" Education Code Sections 1707210 and 17074.10 estabilshes the new construction grant and modernization grant respectively.
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Heluful Hint:

Alisting of school districrs
who have received SFP
fundinuy is avallable on -
the BPSC Web she ar
ww.opscilgs. a.gov.

Sehool Facility Pragram Overview

qugmm_qurli on each calegory.of !fgndln!g can be found In_tl . l!o\\__rlng chapters;

New Construction 5 . 19

_ Modernization 9 4
Financial Hardship 10 R

FUNDING FOR THE SCHOOL FACILITY PROGRAM, .

Funding for projects appeoved n the SFF comes e'cclus vely fmm stamwlde gcmeral obllgation bonds approved
by the voters of Californid. The first funiding for Ihé p program ‘wis frtim Proposlunn 1A, approved in Novernber 1998,
'That bond for § 9.2 billion oritained $6.7 billion for K—12 public sétiool factltles, Tlie second Funding for the
program i froim Proposition 47, apprové in November 2002, It 15 4 $13.2 billiosi bonid, the Jargest schoot bond in
the history of the Staie. It ontains $11.4 billion for k=12 public school facilltles.

A future bond I5 cuerenily proposed for March 2004,
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The State Allocation Board, the Office of Public
School Construction, and Other Involved Agencies

In this chapter, ..

» State Allocation Board
» Office of Public School Construction
b Other Agencles Involved

STATE ALLOCATION BOARD

Created in 1947 by the State Legislature, the State Allocation Board {SAB) Is responsibile for determining the
allocation of State resourcas including proceeds from General Obligntion Bond lssues and other designated State
funds used for the new construction and modernization of public school facilities. Tha SAD Is also charged with
the responsibility for the admlnistration of the State Relocatable Classtoon) Program), the Deferred Matntenance
Program, and many other facitities relatad programs. Handbooks on these programs may be found on the OPSG
Web site al www.opst.dgs.ca.gov. Printed copies may be obtained by contaeting the OPSC directly.

The SAB meets monthly typically at the Stats Capliol. At cach meeting the SAD reviews and approves applicatlons

for eligibility and fundlog, acts an appeals, and adopts policies and reguiations as they pertain to the programs that
the SAB admnisters.

Members
The SAB is comprised of ten members:

The Director of the Department of Finante or designee (Traditional SAB Chalr)

The Directar of the Department of General Services or designee

The Superlatendent of Public Instruction or designee

One person appointed by the Governor

Three State Senators; appolnted by the Senate Rules Committee {two from the majority party and one from the
minority parly} '

b Three State Assembly Members; appointed by the Speaker of the Assembly {two fram the majority party and one from
the minority party)

v v v v w

The current SAB members are:

» Donna Arduln, Director, Department of Finance

»  Dr. William ). Jefferds, Director, Oepartment of General Services
b Jack O'Connell, Superintendent of Public |nstruction

»  Davld Sickler, Governor Appalntee

» Dede Alpert, Senator

»  Bob Margett, Senator

b Tam Toriakson, Senater

» John Dutra, Assembly Member

b Marco Firebaugh, Assembly Member

¥ TonyStrickland, Assembly Member
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OPSC Mission:
“As Staff to the State
Allocotion Board, the
Offfce of Puibilc Schoal
Construction faclfitates
the processing of school
applicottans and makes
.fun ding avallable o

quallfying sthoo! districts.
These actions enable
schoo! districts to bulld
sofe ond adequote schoo!
faciiities for thetr children
In an expeditious and cost-
effective manner”

Helpful Hint;

The Dlrectory of Services
provides information
reqarding project monoger
Counly assignments,
indluding relephione
numbers, and other contact
informotion.

The State Allocation Board, the Office of Public Schopl Construction, and Other Involved Agencies

The eurrent SAB officers arp:

¥ Lulsa M. Park, Executive Officer
¢ Bruce B. Hancock, Assistant Executive Officer
b KarenMcGagin, Deputy Executive Officer

5AB implementatian Committee

The 348 Implementation Coramittee is an Informal advisory body established by the 3AB to assist the SAB and
the OPSC with policy and legislation Implementdtion, The committes roembership is comprised of organizations
representing the school facllitles community which meets approximately once a month depending upon the work-
lond. The SAB Assistant Execuitive Officer 15 the chalr of the commiltee. Gorrunittee membership as well as the time
and tocation of future meetings can be found on the OP3G Web slte at www.opsc.dgs.ca.gov.

OFFICE OF PUBLIC SCHOOL CONSTRUCTION

The OPSC serves the 1,000 phs K—12 public sehoo! districts In Calfarnia. As staff to the SAB, the OPSG Is
responsible for allocating State funding for eliglble new construction and moderntzation projects to provide safe and
adequate facilities for California public school children. The OFSC Is also responsible for the management of these
funds and the experdinares made with thern. 1t is also incumbent on the OPSC 1o prepare regalations, policies, and
procedures for approval by the SAD that carry out the mandates of the law,

0PSC Responsibilities : _ :

The OPSC Is charped with the responstbility of verifying that all applicant school districts meet specific criterla
based ar: the type of eligihility or funding which is being requested and to work with school districts to assist them
throughout the application process, The OPSC ensures that funds 2re allocated propedy and In accordance with the
law and decislons e by the SAB. Since November of 1988, the OPSG has processed over $25.8 billion dollars in
State apportionments to the SAB. The progearms, funding, and approvals aver that period are shown In Appendix 5,
Summary of Bond and Deferred Maintenance Allocatjons. ,

The OPSG prepares agendas for the SAB meatings. These apendas keep the SAB members, districts, staff, and
other {nterested parties apprised of all actions taken by the SAB. The agenda serves as the underlylng source docu-
ment used by the State Controller's Office for the appropriate release of funds. The ageada further provides a histor!-
cal record of :ll SAB decisions, and is used by school districts, facilitles planners, architects, consultants, and others
wishing to track the progress of specific projects, the avatlability of fands, and SAB regulations.

Management of the Office of Public Sciool Construction

The OPSC is directed by an Executive Officer who is appointed by the Governr. The appolntee also serves a5 the
Executive Officer to the SAB. A Deputy Executive Officer Is selected by the Executive Officer subect to the apptava! of
the Director of General Services. The Deputy oversees the daily operation of the office. An Assistant Executive Officer
Is appolnted by the SAB. Although not echnically 2 member of the OPSC managernent, the Assistant Executive
Officer works directly with the OPSC mansgement tein nd gcts as liaison between the SAR and the OPSC,
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OTHER AGENCIES INVOLVED

Schoal distelcts planning to construct or modernize existing schools require the assistance of several local, State,
and federal agencies, it Is essential that those dealing with the school construction process have an understanding
of the role each agency plays. The thres primary § State agencies l.hatwﬂl be referred to.n this guidebaal, In addi-.
Hon to the SAB and the OPSC, are the Dlvision of the State Archltegg “(_DSA), the Californla Department of Educa-
District representatives may also come into contact wlth many other agencles. A Listing of sorne of the apencies that
might be involved in 1 school project and their tole is provided in Appendi 2, Potential State Agency Involvement.

The agencyir information provided I this chapter Is meap} a5 a 100! for schnol distelet representatives Lo become
famlllar with the prlmm'y State agenctes {nvolved in the school construct[on process. The OPSC encourages district
represenmuves o contact each agency io, nbtaln more information abuut thelr procedures and processes. To contact

. the agences | llsted be]ow piease see Appendlﬂ State Agency (ontactlnfurmaﬂon

Department of Genera! Services, Division of the State Architect

The prinxiry role of the DSA In the school construction process is to review plans and spectfcations Lo ensure
that they comply with Callfornia’s bullding codes with an emphasis on structural and setsmic safety. The review.
commences when the school district's archuect submmi working d.rawings to the DSA. The DSA reviews the working

drawings 10 Assure that the proposed structura meet codes and requlremmns for structure (setsmlc), fire and life
safety and universal design compliance. _'

Caltfornia Department of Education, S¢hoal Facillties Planiing Division . -
The role of the SFPD s to review and approve schoot district sites and construction plans, The SFPD review
begins when 2 school district plans 1o acquire 2 new school construction site, Prior to approving a.site for schnol
purposes, the SFPD reviews many | l'actors, Includlog, but oot llmlled lo, mwlmnmenml hazards, praxlmlty to.
nlrporls fr 'evgays, and puwer transmtsslon lines. Thereviﬂw of conslrucuon plans hy the SFPD focuses mainly on

; and, lmplementalmu ofa mlllg‘lllon plﬁ

Department of industrlal Relations

The Department of Industrial Relatlons (D[R) was established to improve working conditlons for Callfornta’s | ..

r proﬁtnhle emp!oymentin California, The rale of DIR in the school
labor laws rélating to mntraclnm and empluym
The Lnbur Cnde‘ now reguires, pri iving 2 STP fund re]ease, a district fo make a certification thnt T
iabor ccmplkance pmgra.m (DCP). thai tias }ap[:'rwed by the D[R for the prclect appurtloncd wnder the SFP has

beeh Iniumnd and -fmced {F Hoth o[the following condilions exist

Wage earmers, and o ndvanoe Oppm'luul
consh’uclion process s to enforc

» Thedistrict has a project which recelved an apportionment from the funding provided ln Proposition 47%or ﬁq_r_n the
potentlal 2004 State bonds?; and,
» The construction phase of the praject corhmences on or after April 3, 2003 25 signified by the date of the Notice to Proceed.

¥ Refor to the Labor Cade Section 17717
2indergarten-Unlversity Public Education Facilidles Bond Act of 2002
}{indergarten-University Public Education Facllities Bond Act of 2004
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The DIR provides a guidsbook 1o assist dlstricts in developing 4 LCP and has mode] LCP's avallable for view on
its Wb site at www.dir.ca.gov, The DIR also provides public works contract information regarding:

" LCP's and the Labor Code
Classification and S¢ope of Work
Prevalling Wage Determination and Special Determination far a $pecific Project
Verification of the Status of an Individual Apprentice or ai Apprenticeshtp Program

v v v W

Questions regarding these matters and 1.GP approval may be directad to DIR at 415.703 4810,
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Project Development Activities

In this chapter. ..

b Introduction ».Joint-tse Projects
» Establishing Eligibllity ¢ Reusable Plans

b Selecting Professional Services. » Profect Financing
¥ Project Responsihilities » Site Selection

» CostReduction

INTRODUCTION

The School Facility Program (SFP) provides funding lo projects that are essentially through the design phase and
are ready to begin construction. With the exception of certaln advanced planning and sie applications for financlal or
environmental hardship situations, applications for funding require plans approved by the Division of the State Architegl
(DSA) and by the California Department of Education (CDE), Applications for new congtruction funding ray alsa require
CDE approval of the project site. In most eases, 2 great deal of e, money, and eftort has already been expended before
the project ever reaches the Office of Public School Construction (OPSC). Most of the tasks Involved tn this chapler are not
aprtof the SFP and are not under the jurisdiction of the State Allocation Board (SAB). However, It Is important that the
district representative Is aware of the optlons and requirernents that may affect the distriet's project.

ESTABLISHING ELIGIBILITY

One of the first steps a district shauld consider in the schoc) construction process is establishing eligibility
for SFP funding on elther a district-wide or high school attendance areq basts. This will provide the district with
the Information needed to determine the possibility and scope of State funding assistance, Lhe types of facilities

needed, and the appropriate project slte size. See Chapter 4, Appfication far Eliglbility for more information about
establishing eligihility.

SELECTING PROF ESS-IONAI. SERVICES

The SEP grants {include funding for many professional services related to the development of the schoa! project.
Some of the most obvious and conunonly vsed services are provided by architects, civil and structural engineers,
and construction managers. Under law, these professional services are different than the services provided by gen-
eral conteactars, painters, site grading subcontractors, and simifar construction related work. Unlike construction
conteacts, professlonal service conteacts are obtained throngh a qualifieations based sefection process rather than a
compelltive bid process,

Because the deslgn professional or other service provider will be engaged long before the application for project
funding is submitted 1o the OPSC, W Is critlcal district representatives are aware ihat professional services used on
projects funded through the SFP must be obtained by a competitive selection process. Failure to do so can jeopardize
the project funding.

The Competitive Selection Process .

"The STP requires that applicant districts certify that contracls for the services of any archliect, structural engineer,
or ather design professlonal that were entcred inin, on or after November 4, 1998 for work on the project were oblained
through # competitive process. The lerm competitive does not mean (hat the selection has been bid, but rather that 2
formal qualifications based selection process has occurred that lead fo the professional services conlract .

1 hapter 11, commencing with Section 4525of Division 5 of Title 1 of the Government Code.
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CHAPTER2

Profect Develapment Activitles

Helpful Hint;
The SAB publication on tost
reduction Is avaflable on the
OPSC Wel site,

Nejther the SAB nor the OFSG is qi.mllﬁed to Interpret the Governmient Code requirements pertaining to the
selection of professional services. The district Is 2dvised to seek legal counse] assistance to.ensure that the process
used Fully complies with this requirement 4s well as other legal requirements 2 such as Disabled Veterans Buslness
Enterprisa requirements, and the Public Contract Codes.

Eventually, the district will be required fo certify that professlenal design services an the profect were selected
using « compelitive process. This certification is made on the Application for Funding (Form SAB 50-04).

Compliance
The competitive selection requirement appiles to « tew construction ar modernization project if:

> Itis funded under the SFF, and

» professional services of an architect, structural engineer, or other design professional were used to complete the work
In the profect, and

¥ contracts for those services were signed an or after November 4, 1998,

Compliance with this requirement is very important. The law specifically mandates that the SAB shall not
apportion funds to 4 district unless the competitive process for professional services has been used. If, during an
aurhit at the profect completlon, It is determined that the comipetitive process wns not used, the entire project grant
could be found to have been made Ulegally. '

Districts who are unfamillar with the process of hiring an architect should be aware that the Anteriean Institute
of Architects (ATA) Callfornia Council has sample contracts available to assist districts. For more information, please
contact the AIA a1 916.448,9082.

PROJECT RESPONSIBILITIES

During the planning, deslgn, and construction af a school facilittes project, many individuals and firmns come
together to contrlbule to the profect in specific ways. Unless respansibility is assigned by law, the decision about
who should perform a given task generally rests with Uhe district s owner. Frequently, however, the district may not
be aware of the difference between the types of responsibilities, or even of the need to assign responsibilities and
tasks related to the project. Tis back of clarlty may lead to a situatlon where a task Is nssigned to more than one
individual or firm, creating 2 duplication of effurt which can be wasteful and counterproductive,

As aresul of this siuation, 2 small working group was formed by the Jolnt Committee on School Facllities to
sddress the issue, The Services Marix Is the result of the group’s discusstons (see Appendlx 4, Services Matrlx), District
representatives may wish to consult the matrix to determine the sespensibilities ass!gned to 2 project and to avoid
duplication of effort. '

COST REDUCTION :

The SAR has developed cost reduction guldelines to assist school districts In reducing project construction
costs. In April 2000, the SAB niude avadlable the Cast Regirction Gueidelfnes, The guldellnes are o compilation of
bundreds of ideas Introduced nnd discussed at & serles of statewide imeatings. The Input into these guidelines comes
from various sources, such as school district representatives, State apencies, architects, hullding industry represen-
{atives, construction managers, and consultants, The guideliutes provide districts with ideas and new methods to
contain nnd reduce costs and to maxiniize the return on expendttures, Alang with cost reductton guldelines, other
incentives within the progriun, such as the retention of savings, exist to promote efficiency in design and construe-
tion of sehool facility projects. {See Chapter 13, Additignal SFP Requirements and Features for more informatian on
project sivings.)

2{EQA and Planning pet Public Resources Code Section 21151.2.
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JOINT-USE PROJECTS ba

The lnnguage In the law which creates the SFP requires that the applicant school district conslder the joint use
of core facllitles, The SAB's Cos! Rediection Guidetines contains a number of suggestions as to how a district might
investigate such jolnt uge possibilitles. Grants received under the new construction:program mty be used to fand

schoo! facilities refated joint-use projects. Typlcal jotnt-use projects Include multl-purpose rooms, librarles, gymna-

stum, or any other type of facthity that can be used by both the district and the community.
Propesition 47 provides funding for joint-use projects, specific criteria Lo access this funding was Included in
AB16 {Hertzberg) (see Chapter 8, Jolnt-Use Projects for more (nformation).

REUSABLE PLANS

‘The SEPrequires the SAB to develop recommendations regarding lhe use of cost-effective, efficlent, and reus'lhle
factlity plans, Many districts have found that reusing some part of all of 4 school plan previously constructed in the
distrlct or in another district can lead to efficlencies in both the tme required to prepare constructon plans and the
cost of constructing the factlity. Such plan reuse Is not always feastble, and, even when possible, may require consid-
erable redesign work for the new slie; however, in many circurnstances the advantages can be significant.

To nsslst distriets with exploring the Feasibility of ptan reuse for their new construction profect, the SAB and the
0PSC bave developed an Internet-based “catalog™ of plans that can be searched 2nd browsed by anyone. The link on
the OPSC Web site “Prototype School,” contalns floor, plans, renderings, and vital statlstics for 4 number of projects
ranging from complete schools (o single classrooms and support buildings. Districts are encouraged to download
information en any of the projects on the OPSC Web site withoul charge, Disticts may then contact the archilects
responsible for the original projects i pursue adaptation of the factlitles to their individual needs. Arrangements for
use of the plans are made by the district with the deslgn professional. Of course, all plans on the OPSC Web silz are
copyrighted by the designers or firms that subraiited them, The SAB and OPSC do not participate in anyway except
25 a clearinghouse for plans of school facilities.

e F LA

- 7 o B [ERX
v T

PROJECT FIRANCING
A district has several different options available to meel lts 50 percent funding requirement for new censtruc-

tion and 40 percent funding requirement for modernization prolacis Some ﬁnanclng mechanisms the district may
conslder are:

Generg| abligation bond funds
Mello-Raos. .

Developer fees

Proceeds from the sale of surplus property

Federal grants

- v v v W

Once a district has received a SFP apportionment and is ready for funids to be releaséd on a project, they will -
need to certify on the Fund Releasa Awthorization (Form SAB 50-05) that their contribution to the project s
already been expended, is on deposit, orwill be expended prior to-the notice of completion for the project. (See
Chapter 13, Additlona! SFP Requiraments and Features for more nformation on the fund release process.)
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SITE SELECTION

The SFP pravides that in additlon to the baslc grant for a new construction project, the district may also rr:ccive
up to 50 percent of the cost of site acquisttlon (see Chapter 5, New Corstruction Funding or Chapter 10, Finandial Hard -
siip). [n most cases, the district must have completed the process of lde:ntifylng the site and must have approval of
the site hy the CDE prior to applylng for slte acquisition funding. Some séparate site applications for financial or
environmental hardships do not need this approval at the time of application. See further discussion under those
topics in Chapter 5, New Construction Funding. The identification and approval process falls under the Jurisdiction and
responsibility of agencles ather than the 8AB and the OPSC, and is therefore outside the scope of this guidebook.
Hepwever, because the processes required can be o malor factor In 2 timely applicatlon submittal for project funding,
district representatives should be aware of some of the basie requirernents for slte selection as follows:

Identifying a Site : :

Selecting a site for 2 new construct(on project to be funded under the SI‘P Is prima:l y &t local process. The SAB
has guidelines and regulations relating only to the funding fimits related to slte acquisition . The CDE Is given the
autherlty in law to develop standards for school site acquisition relaled to the educational merit and the health and
safety issues of the site. The CDE uses these standards to review 1 stte and 10 determine if the slte s an appropriate
location for a school facility. The CDE apptoval is a requirement before the application for funding can be submited
to the OFSC and subsequently 1o the SAB for funding,

Sita Approval

There are many components that make up the review aind approval of 2 proposed school stte, The CDE publica-
tion, Schoo! Sits Selection and Approval Guide, addresses these components mare completely than this guidebool
¢an. Therefore, the district representative considering an application for 2 site under the SFP should consull the GDE
or thelr publications. Contact information can be found in Appendix 1, State Agency Cantact Informatlon.

4SFP Regutations Sections 1859.74 through 1859.76.
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Chapter4  Application for Eligibility

In tlus chapter

) lnlmducllon
» Hew Construction Eligibility
¥ Modernizatton Eligibility

INTRODHC‘I’ 10N

The School Facllity Program (SFF) provides State Funding assistance for e major types o[ facllitles construc-
tion projects: new construction and modernization, The process for accessing the State assistance for this funding
is divided Into two'steps: an application for eligibility and an"applicatton for unding, Applications for eliglbility are

* approved by the State Allocation Board (SAB) and this appeoval establishes that a schoo! district or county office
of education meets the critecia under law to receive asslstace for new construction or modernlzation. Elglbil-
Ity applications do oot result In State funding, In order to receive the funding for an eligihie project, the district
tepresentative must file a funding application with the Office of Public School Construction (OPSC) for approval by
" the 8AB. See Chapter 5, New Construction Funding and Chapter 9, Modemizatlon Funding for information on submitting

applications for funding.
Helpful Hint: . Applications for eligibility may be filed In advance of an applicatlon for funding; or the eliglbiiity and funding
Appfications for eligbility requests may he filed concurrently at the preference of the district. In elther case, an application for eligibllity Is the
may be filed in acvonce of first step toward funding assistance throtgh the SFP. The ptocess mustbe dorié aidly orice. Thereafier, the district
applications for funding, need onfy update the eliglbllity information if additional new construction and miodernlzation funding applications
are submitied,

After the application for eligibillty Is reviewed by the OPSC, It Is presented to the SAB for approval. The SAB's
‘action establishes that the district has met the criteria set forth In law and regulation (o recelve State funding
assistante for the construction of new factlitles or the modernization of existing facilities. 'I'hruughnut this chapter,
references to the distrlct also include a county office of education unless otherwise noted.

The discussions Io this chapter are intended to descelbe the basic processes a district will encounter and use for
establishing elipibility. Every possible situation cannot be deall with in this overview, When preparing an appli-
cation, the district representative should always contact the OPSC project manager lo be sure that the district’s
approach is correct and will eesult in the most el glliitty posstile for State assistance. To learn more about the SEP
progeam, vislt the OPSG Web site al www.opscdgs.ca.gov.

NEW CONSTRUCTION ELIGIBILITY

" The underlying concept behind ellylbility for new construction Is stealghtforward. A district must denonstrate
that existing seating capaclty is insufficient to house the puplls existing and anticipated in the district using a
five-year projection of enraliment Once the new construction eligibility is determined, 2 “baseline” Is created that
remains In place a5 the basis of all future applications. The baseline Is adjusted for changes Ln earoliment and for
factlitles added, and may he adJusted for ather factors such as errors and omlssions or amendments to the Regula-
tions. For a complete List of adjustments, refer to SFP Regulation Section 1859.51. Except for these updates, the
establishent of the elig(bility baseline Is 2 one-time process.

Establishing Ellgibility on a District-Wide or High School Attendance Area

Districts generally establish eligibllity for new construction funding on a district-wide basis. For most districts this .
is the rmost beneficial method, and the vast majorlty of applications are filed in this manner, However, under certaiin
circumstances, Ure district may bave mare eligibility Uf the applications are made on 2 High School Atendance Area
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(HSAA} basts ustng one or several attend:ince areag: This clroumistance occurs when the building capacity in one
HSAA prevetits another from recetiing maximuiil eligibliity. For exafnple, ane attendarice area may have surplus
classroom capacity while another does not have the needsd seats to meat the current and projected student enroll-
ment. If the district were to file on a district-wide basls, there might be Utle or no averal ellgibility, even though the
students In one attendance are "unhoused” by the dé6iiltions established i the SFP. Tn this case, by filtng on a HSAA,
the eligibility would incrsase o allow construction of adequale facilities for the urihdused students.

‘The disteict may file using one high schaol attenilance aréa, or at the district's option, it may combine two or
more 4djacent HSAAs, commonly clled @ "Super Attéridance Aresi” In elther case, the attendance areas must serve
4n existing, operaling high school, and the disirict nilist demansteate that dt least one HSAA has negative elfgibility
at any grade leve]. Cantlnuation or proposed high schools may not be used for Lhis purpose. Once a district recefves
funding using a high school attendance arext as the basis of its eligibility, It must eontinue to file future new con-
structien applications on thatbasls for five years

Eligtbility Process
The SAB has adopted three forms to assist districts in collecting the information rieeded to establish elipibilily.
The following outlias the threa-slep procéss 3 district uses to establish néw conslruciic'n eligiblity:

T . L

e

Step Documentation _ Puipose

1 Enrollment Certification/Projection {Form SAB 50-01) Used to collact information about the district’s
; - o curent and hisiorical enrellment and to project
- that data five years into the future

2 Exlsting Schoo! Bullding Capadity {Form SAB 50-02) Used to record all the teaching statluns in the
Ve I district that are adequate to house students.

3 Ellgibility Determination'(Form SAB 5003) - Used to compare the information fram the first two
- T forms and to determine if the district is ellglble for
: new constru:t!un of modemlzaﬁon grants.

‘The forms referved to in the table can be downloaded from the OPSC Web site al www.opsc.dgs.ca.gov in a [ormat
that dllows them to be printed as blank forms or completed it the computer and printéd for submission o the
OPSC. A raplica of ttie forms can be Viewed In:Appendix 3, SFP Required Forms, An Excél spreadsheet titled
SAB 50-01, 03, 30 Excal Combmm’ ll"arésbaels Is-alsh available on (e OPSC Web site that will pedorm all the

required ealculs ulons

Step One - Enroliment Projections

It may take several years to take a new construction preject from the initial determination of need to final
campletion of constrizction and eccupincy, Because of this, the SFP provides d projection of enrollment five years
into the future to detérming eligiillty for funiling, The Bvirolimens Cerfificalion/Projection: (Form SAB 50-01) is
used lo make this projection. This Forii asslss the district with détermiriing future needs, planning, arranglng State
and local funding, and eonsiructing the project before the childrin to'be servéd arrlve. The method of projecting
entollment into'the Futtire Involsés using cirrerit and histoticil Califortiia Basic Bducational Data System (GBEDS)
enrollment data for the district. The data callected Is then projected Into the fitidre for five years ustng a method
known d§ & Cohort Survlvil Projection, A dislrictc:m uhtaln CBEDS daita from the California Department of Educa-
tion (CDE):; -

Adistrict mcy file on & HSAA basts itilizing ore or fofe HSAA. If the district chooses to file an application on
this basis the current and three previous pears enroflment data in the HSAA or HSAAs {see section on High Schoo!
Attendance Areas in this chapter) wlll be needed to be included on the Form 3AB 50-01.
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Once the district enters the required current and historleal enrollment Bgures, the projection Is done automati-
. cally o the Excel version of this form, In addition to the five-year projection used in the SFP, the form will also
produce i one-year projection for the State Relocatable Classroom Pragram,

Supptemental Enrollment Figures, -. A district reay supplement the current and bislorical enrollment figures
by the pupils that will eccupy dwelling units Included in approved sulsdivision maps or valicl tentative subdiviston
maps for develepnients to be located Ir the district or HSAA. The entollroent profection form factors these additional
students intp the enrollnient projection. If the district requests this supplement, the following Infermation must be
retained by the district and availzible for review by the OPSC:

» Theapproved tentative subdivision maps.
»  Approval dates of the maps by the ity or county planning commission, -
¥ The number of units to be bulltin the subdivision.

A yield Factor from the varlous types of housing in the subdivision may be used to supplement the enroliment
projection. As an alternative, the district may. accept & state-wide average yield factor for caleulation purposes,
This Faclor [s specified {h the instructlons on the Form SAB 50-01. Should the district wish to use its own student
vield factors, a cupy of the dlstrlct'  that justifies the student yleld factors must be submitted with the Form
SAB50:00.7 - T ’

i3 ot avalible for county superintendent

Small districts: with current enrollment of Jess than 300 should be sware that they have an option for reporting
thelr enroliment differently if It has decreased by more than 50 percent from the previous year enrollment. (For o

more information on using this option please refer to the Form SAB 50-01, PartA.)

Stép Two ~ Existing School Building Capacity

The second past in determining the distrlet's eligibility for new construction assistance is ta document the
capaclty of the school district at the time the first application for eligibllity ts Aled under the SFP. This capacity
calculntion 1s done only once, Districts may file capacity informatlon on a district-wide basls or using a HSAA.

The Calculation of Capadity,  The Bxfsting Schao! Butluing Gapacity (Form SAB 50-02) s used to capture the
Information needed for the calculations, and the accompanying insiructions glve a detailed guide of how to complete
the form. The Form SAB 50-02 is essentially . record of al] the district's factlities, The SFP Regulations provide
. instructons on what spaces are to be Included or excluded n the ealeulation of the distriet capacity®. It Is important
to understand that any project funded with local sources must be counted as existing capaclty §f the contract for
construction of the project is signed before the criginal application for elipibility determination Is made. There is an
exception provided for projects IF the contracts were signed between August 27, 1998 and November 18, 1998, and if the
project did not have eligibility under the Lease-Purchase Prograr {LPP). '

The process of caleulating the districts' exlsting school bullding capacity Is as follows:

1. The district compietes a gross inventory of all spaces constructed or reconstructed to serve as an area ta provide
. pupltnstruction. The grade leve! of each dassroon s 2lse identified.

2. The gross Inventory Is adjusted by excluding certaln spaces that are ot considered avallable teaching stations
under law ot regulation. The classrooms remaining in the Inventory are multiplled by a loading facter of 25 for
elementary, 27 for middie and high school, 13 far non-severe, and 9 for for severe classrooms to determine the
pupll capacity, .,

3. Afin2l calculation s done toIncrease the capadity by a spedified amount f the district does not have a substantial
number of students enrolled In year round education. High schaol districts are not subject to this adjustment. The
district may request a walver from this adjustment from the CDE, School Fadilities Planning Divislon. .

15pp Requlations, Section 185930, *Gross Classroom inventory”.
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Helpful fint:

All of the OPSC worksheets
ore avpllable on the
OPSCWeb site ot
WWW.OpSCOg.co.gov.

4, Alast adjustment occurs for thase districts that recelve Mult!-Track Year Round Education Operational Grants
" from the CDE. Thisincreases the district capacity and reduces the final ellglbliity for the districtin a number
equivalent to the operational grants the district has most recently recelved from the CDE,

On-Site Reviews.  The district must submil records of the teaching stations-existing In the district or HSAA 25
part of the inventory process, These records generally consist of the following

»  Diagrams of the facllittes at each site in the district. These diagrams need not be highly detalled, but must Incfude all
permanent and relocatable classrooms at the site. Many districts use simple “fire-drill” maps for this purpose, The
diagrams must be submitted with the application. '

b Documentation supparting any exctuston claimed from the gross inventary. For instance, if the district clalms that
a portable is excluded because It has been leased-for less than five years, a copy of the lease must be In the district's
possession as supporting documentation. .

The district may wish to use an OPSG Site Analysis Worksheet to assist with recording all the classrooms in the
gross tnventory s well as recording the reasons for exclusions, if any. This document Is not mandatory but may
make the Laventory process easter. It also streamllries the OPSG review of the eligibility application.

Step Three — Determining Eligibllity

The lagt part In the new construction eligibillty determinalion process is done on the Blgibdity Determinalion
(Form SAB 50-03). The existing school building capacity calculated in step two Is subtracted from the enroliment
projection determined in step one, The number of puplls left, If any, are constdered “unhoused” for the purposes of
the SFP. ’l‘hey represent the district's eIIglhlflty for new consmlction grant entitiement. -

EIIgIbiIIty Appllcatlon Approval.  Once the distrlet has cnmmaed steps one through theee, they are ready to
sibmit the eligihility application package. The OPSG will conduct a preliminary review of the package lo ensure
that it ls complete prior to adding the application 1o the workfoad [isL. A more detailed review wlll be cornpleted prior

" to presentation to the SAB that may Include an on-site visit to review the information Included in the site diagrdms.

When the review is complete and the OPSC has validated the eligibiltty calculations, an item is presented to the SAB
for consideration-of approval. .-

In some cases, the OPSC may.find that an 'Lppllcatlon lacks required Information. If this bs the case, the district
15 asked to provide the needed information within a5pecified time, If the district is unable to comply, the application

-+ muy be returned enprocessed: If this accurs, the distrlct may resubmit the: appllcaﬁon at any e afler the needed

Informationls available.-
Districts should review the SFP hppllt:ﬂuon Submittal Requiremeits worlsheet; located on the OPSC Web site, to
ensure all-required information ts Included with their application.

MODERNIZATION ELIGIBILITY

Establishing eligibitity for moderntzation in the SFP Is more stroplified than new construetlon, Applications are
submitted on a site by site basls, rather than district-wide or HSAA, a5 Ls the case for new construction. Ta be eligible,
& peruanent buflding must be at least 25 years old and 2 relocatable building must be at least 20 years old. For
purposes of determining the age of the bullding, the 20 year and the 25 year period shall begin 12 months after the
plans for the bullding were approved by the Divislon of Stale Archltect. In etther case, the facllity must not have been
prevlously modernized with State funding, The district must also show that there are pupils assigned to the site who
will use the facllities to be modernized. If the facility Is eurrently urused, such as a closed school, it may also be
eligible for medernization funding If the distrlet intends (o reapen It and assign students immedtately.
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Application Process &
The SAB has adopled a single fonn to mlculate modernizatlon eligibllity, ihe Form 8AB 50-03. This Is the same

- form used for new construction applications. It may be downloaded from the GPSC Web site In a format that allows

itto be printed as a blank form or completed on & cormpuiter and printed for submissior: to the OPSC. A replica of the
form can be viewed In Appendix 3, SFP Required Forms, ‘

Lo order to cornplete the Form SAB 50-03, the district representative will need n completed site diagram for the
applicable school which contains the following Information:

The number of permanent classtooms.

The number of portable dassrooms,

The 2ges of all permanent:and portable classraoms.

The grade level of each classraom; Le, K=6;7-8, 9-12, non-severe, or severe.

The square foatage for each enclosed facllity on the site may be necessary (see below paragraph and the instructions
on the Form SAB 50-03 for more information).

- v v wv w

The instructichs on the Form SAB 50-03 will guide the district through the process of calculating the ellgibil-
1ty at that site for modernization. 1f all the bulldings are over 25/20 years old for permanent/relocatable butldings
respectively and eligible for modemnization, the grant eligibility Is sitply the number of ehildren that are or cari be
housed at a slte, whichever Is less. Howaver, for cases where there Is 2 mixture of classrooms that are under and over
the modernization age limits, two optlenal caleulation méthods are provided. One optlon is to count those facillttes
Urat are over the age requirernent and the children that can be housed In them. The second option is 10 develop a
ratio based on elther the square footage or tha number of classroaras by eomparing the square footage of overage
to underage buildings or the number of overage to uriderage classrooms on the site. The raiio Is then applied to the
number of children enrolled at the site. JF the'distrlet sélects the optlon using 2 taslo of square footage, it will be ’
necessary (o provide the square foolage information on the site diagrams as well.

Eligibllity Application Approval

Once the distrlét has completed part three of the:Form SAB 50% 05 they are ready to submit the moderniza-
tion eligibility applicatton package. The OPSC will conduct a prellminary review of the package to ensure that it is
complete before adding it to the workloed )lst. A more detafled review will then be completed that may inchude an
on-shte vistt to teview the Information Inciuded on the site diagraims, When Lhe review 15 coniplete and the OPSC has
validated the eliglbility caleulations, an itern is presentéd to the SAB for consideration of approval.

In sorme cases, the OPSC may find that an application lacks required Information. I this Is the case, the district
Is asked to provide the needed information within a specified time. If the district Is unable to comply, the application
may be returned unprocessed. 1F this oceurs, the district may resubmit the application at any time after the needed
information Is avallable. When the application is resubmitted 1t-will be added to the workload st with the new
recelpt tate,

Distrcts should review the SFP Application Submittal Reguirements worlsheet, located on the OPSC Web site, to
ensure all required Information Is Included with their application.
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A. Site Selactio 55

e Part 1. Site Selaction Criteria
s Part 2. Site Selections Evaluation
¢ Part 3, Comparative Evaluation of Candidate Sites

B, Evaluation Checklist for School Bus Driveways
C. SFPD 4.0, Schogl Site Field Review

D. SFPD 4.01, School Site Approval Procedures
E. SEPD 4.02, Schoo} Site Report

F. SFPD 4.03, Scheol St Certification

G. Factors to Be Included In & Geologlical and Environmental Hazaerds Report

H. Referencas to Codes

I bllity Checklist

Introduction

Selecting the most appropriate site for & schoal is an Important consideration for a school
district and the school community. The location, size, and shaps of a school site can
materially affect the educational program and opportunities for students. Because program
neads differ, school districts must carefully develop selection criteria with the requirements
of the local school program In mind. The selection must be based not only on current needs
but also on projectad nesds. It Is not a simple task. The primary purposa of this quide is to
halp schoal districts make the wisast aelection possible. :

1

Purpose

This document has been designed to help schoo! districts (1) select school slies that provide
both a safe and a supportive envircnment for the instructional program and the lsamning
process; and {2} gain state approval for the selactad sites. To help In the selection procass,
the guide includes a set of selection criteria that have provan helpful to site selection teams.
The gulde also contalns Informatlon about safsty factors that should be considered when
evaluating potential school sites and about the procedures school districts must follow to

gain approval from the Department for new sites and for additions of land areas to existing
sites. .

The Role of tha Callfornia Department of Education

Education Cods Saction 17521 and the California Code of Regulations (CCR), Title 5,
sections 14001 through 14012, outlina the powers and duties of the Department regarding
school sites and the construction of school bulldings. Districts seeking state funding must
comply with the Education Code and Title 5 sections clted above. Site approval from the
Department must be granted before the State Allocation Board will apportion funds. Districts
using ‘local funds are encouraged to seek the Depariment's approval for the benefits that
such outside, objective reviews provide to the school district and-the community.

Selecting the Proper Site

When a school district decides to selact a new school site, two basic questions must be
addressed: (1) Who wiil be responsible for the school site selection process? (2) What
criteria will be considered in selacting the site? This guide contains information that school
districts can use to answer those guestions.
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Determining Who Will Select the Site

A key decision the school district must make is whather the slte will be selacted by district
staff or through a selaction team process. The Department suggests that a selection tsam
recommend a slte or sites to the local board of education. Fer that reason, the information
provided in this guide Is directed to team members but is equally applicabls to district staff. If
the school district establishes a site selection team, the team should include community
membaers, teachers, administratars, public officlals, and the architect selected by the school
district to dasign the project. The community members should Include people with and
without children in the district. A consuftant from the Department is available o advise the
district on the formation of the team. Some schoal districts Include a school board membar
as part of the team. By following this selection process, the commititee may become
somewhat large but should produce a better school site as a result. Once the composition of
the selection team Is determined, one of its first tasks will be to establish site selection
criteria.

Developing Site Selactlon Criteria

School site salection Is affected by many factors, including health and safely, location, size,
and cost. Those parsons responsible for the schoal slte selection will have to evaluate both
the present characteristics and the possible future characteristics of a site and its
surrounding property. Because the site salection team often is unable to locate a sits that
meets all the critaria agreed on, It should set prioritles and be prapared to make certaln -
compromises. In addition, the team must weigh those site characteristics that may adversely
affect the cholce. Caraful assessment takes time, but the imporiance of each decision
Justifies the attention, A public comment period should be incorporated into the process to
recelve [hformation and support from the broader community for both the primary
alternatives and the recommended site or sitas.

Screening and Ranking Criteria

To hefp focus and manage the slte selection process, the Department developed screaning
and ranking procedures. The procedures were created on the hasis of the following criteria,
"which are listed in the general order of importance:

Safety

Location
Environment
Solls
Topography
Size and Shape
Accassibility
Public Services
Litilitias

Cost
Avallabllity
Public Acceptance

O DNOGSMR BN

- -
M=o

An explanation of these critera is in Appeﬁdix A, Sita Selectlon Process. Appendix A also
contains three work shests created on the basls of a screening and ranking procedure
developed by School Facllities Planning Division (SFPD) staff.

The first work sheet, Slte Selection Criterla, outlines tha 12 major criteria listed above, with
several secondary criteria Histed as subtopics. The secondary criterla have been dasigned to
help the selaction team define more clearly the factors that must be considered and
understand bettar the types of data needed in the selection and acquisition of the school
site. After considaring both the primary and secondary criferia, the site sslection team
should be able to rank the sites in order of acceptablilty by compisting the next two work
.sheets, Site Salection Evaluation and the Comparative Evaluation of Candldate Sites.
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Although the criteria contained in Site Seisction Criteria are not the only ones a slte selection
tearn should consider, the team might find those criteria useful when explaining to schoof
boards and other interested entities how the selection process was accomplishad, School
districts -purchasing the site with'state funds will find the criteria helpful when screening
available 'sites and in identifying”at least three acceptable ‘sites. Districts not applying for
state funds &re not required by Education Code Section 17251 to review a specific number
| of sites. However, the California Environmental Quality Act requires that alternative sites be
reviewed in the Environmental Impact Report {EIR).” Prudenca suggests that identifying
alternative sites Is a desirabié procadire, and the Department racommends It.

Recommended Resources
School .administrators, members of school boards, slte sélection teems, and other persons
Involved In facilitlss planning may find the following documents useful: * :

School Sita Analysis and Development (2000). Avaliable from the California
Dapartment of Education, School Facilities Planning Division, 1430 N Strest,
Suite 1201, Sacramento, CA 95814,

v . - ' i
The -Gulde for Planning Educational Facilities (1995).: Avallable from the

Council: of Education Facliity Planners International, 9180 E. Desert Cove
Drive, Suite 104, Scottsdale, AZ 85260, - )

School Site Analysis and Deveiopment contains information the school site selection team
can use 1o esvaluate a potential site and determine whether it meets the nseds of the
particiilar school, The sité standards In the book are based on historical school facilities
funding programs. School planners should modify the -requirements to fit current local
aducational program requiraments.

The Department ‘also recommends-that the team select a site on the basls of the school
district's facllity master plan that reflects the district's demographics, potential growth rates,
and capacities at existing school sltes. In.addition, many cities and countiés have designated
future school sites on general plan land use mapsthat tha team should review.

Impacted Sites

The Depariment’s recommendations for site size can be found in School Slte Analysis and
Davelopment. A ratio of 1:2 bstween buildings and developed.grounds is incorporaled in all
the tables. Unfortunately, in many cases, primarily in urban settings, sites must be smaller
than the acresage that appears in the charis. Aithough open space on a school campus is
desirable for athletic fields, free play, parking, emergency access, foot traffic circulation,
suparvision, and aesthetics, the district often cannot feasibly acduire encugh land. Using
eminent domain to condemn property is possible; however, displacing families fo gain land
for a school is a difficult decision for many school districts fo, make, In such cases the
Depariment may approve an amount of acreage less than the recommended site size.
Policles related to urban impacted areas are being developed. Ali other site selection
procedures outlined In this book should be foliowed for these sites: -

Careful planning on undersized sites must take place ta provide the students at that schoal
an appropriate educational program. Educational specifications must be examined carafully
to snsure that all aspects of the program can take place within the bounds of a small site,
The schoo! district-may consider buiiding multiléve! complexes with underground parking to
maximize the.uséable acreagé ontHié site. Off-sits issues, such as traffic congestion, should
also be addressed In the planhing process:t 7™ :

Evaluating Safety Factors SR T

. I } . B i 7t
Safety is the first cansideration in the selection of school sites. Certalp, health and safsty
rediirements are govered by stats regulaiions and the policies of the Dspariment. in .
salecting a'schoo! site, the selection team shold consider the following factors: (1) proximity

to alrports; (2) proximity to.high-voltage power transmission, lines; (3) presence of toxic and
hazardous substances; (4) hazardous air emissions and faciliies within a quarter mila; ()
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other health hazards. (5] proximlty to’ raIlroads (7 proximity to, high pressure natural gas

lines, gasoline lines, pressurized Sewer lines, o high-pfessure water plpaiines; (8) proximity

to propane tanks; (9) nolse; (10) proximity to major roadways; (11) results of geological

. | studies and solls.analyses; (12) condition of trafflc and schcol biis safety, (1 3) safe routes to
school snd (14) safsty lssuss for jolnt-use projects . -

Proxlm]ty fo Alrpnrts

The responsiblllﬂss of the school district, the Califomia Departi t o_, Educatlon and the
Department of Transporation (DOT), AerGhatitics Program, Office of Airports, concaming
the school site's proximity to runways are contained In Education Code Section 17215 (as
-] ameanded by.Assembly.Bifl (AB) 747, Chaptarvaa'l Statutes uf 1999) (Ses CCR, Title 5,
Section 14011(k).) .

Asa p,’skrt"t':fjhe_ sli‘q selection-prascreening process, the school district should determine the
proximity of the sita to runways. Both the Department and -DOT: have maps identifying
alrport locations. If the site Is within. two nautical miles of.an exfsting .alrport runway or a
potentlal runway includad in an alrport master plan, as measured by direct alr line from the
part of the runway that is nearest to the school site, the followlng procedures must be
+ | followed-before the site can'ba approved ; . :

1. The goveming board of tha school district, Including any district governed by a city
-board~of “education; shall give thé Dapariment written notice of the proposed
acquisition and shall submit any informatlon that is required by the Department. The
Department will notify the, DOT.Aeronautics Program, Office:of Airports.

.2, -The;'Divislon of Asronauticsshall invastfgate ‘the propossd site and, within 30
wurking days- after recéipt of the notide, shall stibiit ta*the"local governing board a
wriiten report and its recommendations concerning acijuisition of the site. As a part

. of the investigation, the Aarcnaufics Program shali glve nofice to the owner and

) operator of the airpert,, who,.shall-bg.granted. the.opportunity to comment an the

' proposad school site. N

: ~ ). the report of the DOT.Aeron "Program-has bsen recaived. If the report favars
' ' school site or.an. addltlon to a present school

! ] any
&ite, tha‘gaveming board' shall hold a public hearing:on the mattar before acquiring
the slite.

4. If the Feport does not favor the acquisition of {he prcperty f"" 8 school site or an
. i 1y I 1

ct::shail'.riot aI(;([.'[I‘J.iFB;ﬂHB- to the property until

n .
' 1966 orto any & sddltlons or. sxtensions to thos‘ §

e RS A R Y] B o

Proxlmity to High—\/ortags Power Transmission Lines

Bt LU

Electric power transmission lines malmalnsd by power companies may or may not be
_hazarc{t_)us to_human health, Rssearch continues .on the affects, of; elsctromagnetlc fields
(EMF). man be' gs Howevs che 5

. , , tste Dspanmant of Health. Sarvlces (DHS) and elaclric power
companles the Deparlmsnt has. establishad tha followlng limits for.locating any part of a

' .. . |sthool’site. proparty iine near the edge of easemants for high-voltage power transmisslon

iines JEEN

. . 1 100 fast from the-edge of an easemeant for a 50-1 33kv (kflo vons) line
. : : 150 feot from the’ &dge of an easemeant for a 220-230!:\/ ling -
3 350 feet from thé adge of an gasoment for a 500-550KV liné
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These figures represent kV strengths of transmisslon lines used by utllity companies in
January 1993. Utiitty companids repor _\‘that strangths for distribution lines are balow 50kV.

The Department of Health Servicea xcomplated a multlyear study of EMFs In schools, .
Results of the study were published:at the end of 2000. The limits noted sbove for locating

- stchc?ol sltes near EMF—produclng Ilnes may be amended on the basls of the findings of the
_ study ;

| When evaluatlng a potential slte situated near a power line easement, the site selaction
'team should ask the following questions: .

R

1. Isk necassary for. the school distrlct te acquire a slte near the easemant?
2. Are other optlons avallabla?

3. Has the school district contacted and discussed with the utility company any pians to
(8) increase the voltage: of the trarismission’‘lines; or (b) build other towers on the
easément?

74, Isthelinea transrnie_alon cr,dist_r!butien Ii_na?

'Each sit'a‘ur'l‘li:‘t':a aualuatad'accordlng to its evrn«pctantial hazards- ’by the Department
consultant. (See CCR, Title5, Section 14010(c).)

vee, eyt
S0 N

Presence ef Toxlc and Hazardous Substances

. . i
Ty . ]
v [

The presence of potantlally t6ic ‘or hazardous substsnces on or In the vicinity of a
. prospective .school site is-ancther.concern relating to the safety of students, staif, and the
public, .Persons responsible Afor slte evaluatlon should glve spacial consideration to the
fellowing hazards - )

IS . i
1. . Landfill:areas on of adjacent td'the &ite”

2, Proximity of the site to current or forrner dump ereas chemlcal plants, oll fields,
C refineried, fue{ storagesfacllities, nuclear generating p1ants abandoned farms and
dairias ‘and agrtcultura Greas where' p_estlcidas and; fertillzer have been heavlly used

"3 Naturaliir cccurrlng hazardcus matarals, such as asbestos, oII and gas

Education Code sections 17071 13, 17072:13, 17210, 172101 17213.1-3, and 17268
, became effactlve January 1 2000, Tcgather they established requirements for assessments
and "pp' vals regarding toxlc and hazardous. ‘materials that .school districts must follow
befo recelvlng final slte ‘approval , from the -Department. and .funds under the School
. ‘Facilltaes F'rogram (A summary of those requirements; is noted- below) The schoo| district
" 7| may submii materials documenting compliance with.the toxic. and-hazardous substances
requirements befors submitting the, balance, of the sita _approval package documents
réquirad by thé’ Department A lecaI educaticnal agency (LEA) ‘may elect not to pursue a
proposed slte at*any tima’ during the process. Refar to' SFPD Advisory 00-01 and SFPD
Form 4.01* for further Infcrmatlcn (Sea CCR Titla 5, Section 14011(]}.)

1eus

A summary ot the requlrements Is as foilcws

et

T K Current ang histo ric isds on and near the propesed sch001 s hall be investigated
oo By quallﬂe c_ena' tant who'prepares & Phase. | Envlrenmantal Site Assessment
(paperldatahase. site r'aview. and Interview’ Inve g_aticn) ccnducted according to the
-American Soclaty of Testing ‘and Materials standards (ASTM E-1527 =2000}.

e if the Phase | raview concludes that no further investigation Is requlred two capies

of the Phasa | assessment and payment for. review by the Department of Toxic

: SuBstancee'Ccntrol (DTSC) shall be submltted to ‘the Department The Department
A will transmit the payment and the Phase |’ aseesament to DTSC fcr its review and
‘ determiriation. If DTSC concirs with the Phase™)’ ‘assessinent, .1t will issue a
determination letter stating that "no actlon" is required related to hazardous

matarials.
" e if the Phasa’l review conciudes that fuither Investigation is fheeded or DTSC requires

it, the LEA shall entar into an agreement with DTSC and hire a.qualified consultant
o cemplete a Preliminary Endangarment Assessmant. {PEA) under DTSC oversight
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and revisw. The PEA includes the sampllng of solls and risk mssessment to
detarnilne whether a teleasi of hazardous materfal has occurred, there is a threat of
release, of a naturally sccuming hazardods material poses a significant health risk.

The.LEA will then submit the PEA to DTSC. If no hazardous materials are identified,

or If thay do not pose a signlficant health risk, DTSC will approve the PEA and issue
a detarmination letter stating that "no further-action” Is reguired.

e | required by DTSC because of haalth risks assoclated with hazardous materials are
identified in the approved PEA, the LEA shall prepare and implement a Response
Action (cleanup, . removal, or remediation of hazardous materials) under DTSC -
oversight and approval. DTSC will issue a certification letter when the Response
Action is compieted. When a Response Action is raqu!red for a slte, the LEA must
obtaln a Contingent Site Approva! from the Departmant before the acquisition and
implementation’ of tha Responsa Actién to enswé that the site meets all other
requirements for Department approval.

Hazardous Alr Emissions and Facliitles Within A Quarter Mile
. (See Educalion Code Section:17213(b) and Public Resourzes Cods Secilon 21151 8{a)(2).)

The LEA shall consult with the admilnistering agency and the local alr poliution control
district or air quality management district-to identify facllities within a quarter mile of tha
proposed site that might reasonably, be enticipated to emit.hazardous alr emissions or
handle hazardous materals, substances, or wastes and shall provide written notification of
those findings.

The LEA shall make the finding either that no such facilities wera identified or that they do
exist but that the health risks do not or will not constitute an actual or potential
andangerment of public héalth at'tha’slté of that corrective maasures will be taken that will
result In emissicns mitigation to’ lévels that ‘will' not constttute endangan'nent In the final
instance the LEA sholild maks an additichal finding that emisslons Will have' been mitigated
. before occupancy of the school,

These written ﬁnd!ngs as adopted by the'LEA govamlng boaid, must be submitted to the

Phass |'site assassment and'In the adopted Callfornla Ervirohimental Quality Act (CEQA)
'| dacument. (See CCR Tille 5, Sectlon 14011(I)) '

Othar Health Hazards

(See Education Cods Section 1?213(&) and Publt'c Resources Coda Section 21151.8(a){1);
see also CCR, Tltle 5, Section 14011(h) ) - .

The LEA shall include In an anvlronmental impact réport or ‘a ‘negative declaration the
.Information needed to determine that-the proposed site is not any of the following type:

1. The site of a cument or former ‘hazardous waste disposal site or a solid waste
disposal sfte unless, If the sits was a former solid waste disposal site, the LEA
govaming board concludes that the wastes have been removed.

2, A'hazardous substance release site dentifiad by the Departrment of Health Services
{now malintained by DTSC)

3. The site of one or more pipalines, situated underground ar aboveground, which carry
hazardous substances, materials, or wastes; unjess tha pipaline is used only to
supply natural gas to that schoo! or neighborhood oo

These written determinations, as adopted by the LEA governing beard, must be submittad
to the Department as a part of the site approval package. Often this information is included
In the Phase | slta assessment and in the adopted CEQA dociimant.

. Other factors to consider are as follows: -

o Ifthe proposed land has been designated a border zone property by the Depariment
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of Toxic Substances Control {DTSC), then a schoo! may not be located on the site

without a speciﬂc variance in writing by DTSC. Contact DTSC, Site Mitigation, (916)
255-3745, Seeé Health and Safely Code Section 25220.

¢ From-a nulsance standpoint the site selection committee should also consider
whether a slte Is -located ‘near or. downwind from .a stockyard, fertllizar plant, sall-

- processing operation, auto dismantling facllity, sewage treatmant plant, or other
potentially. hazardous facllity,

F_‘rux.irnlty to Railroeds

When' evaluatlng a site near. rallroad tracks, a study should be conducted to answer the
following questiors’ (See CCR Tile'5, Sectlon 14010(d))

1. Whatis the distance from the track easernent 1o the site?

2, Are the tracks mainline or spur?, -

3. What kinds of cargo are carrled?

4. What Is the frequency of rall traffic, and how does the rall traffic schedule relate to
the school time schedula?

5. ls the proposed sita near a grads, curve; bridge, signal, or other track feature?

8. What Is the need for sound and safety barriers? ) '

[ I pedestrians or vehlcles must cross ‘the tracks, are there adequate safeguards at

“'the crossing?

8. Are there high-pressure gas lines near the iracks that might rupture in the evant of
derailment?

While most rallroads have detailed instruetnons for: handlmg hazardous matarials, no dethack
dlslance between rallroad tracks and schools is defined in-law. However;-the California Code

.of; Regulatmns. Title. 5; Section 14010(dj, establlshed the following regulatlons partaining to
proximity to raliroads: .

If the proposed site Is within 1,500 feet.of a railroad track easament, a safety

. study shali_be done by a competent professional trained In assessing cargo
manifests, frequsncy, speed, and -schedule of raiiroad traffic; grade, curves,
type and condition of track; need fur sound or safety barmiers; need for
padestrian and vehicle safeguards ‘at raliroad crossing, presence of high
pressura gas lines near the tracks that could rupture in the event of a
derailment, preparation of an evacuation plan. In addition to the analysis,
posslble ancl reasonable mltlgatlon measures must be identified.

g

The National Transportatlon Safety Board has called fora unlform standard separation of at
least 100 fest between hazardous materials storage and production facillties and mainline
rallroad tracks. -Hazardous materials: euthorities have evacuated homes within a radius of
1,500 fest to 2,500 feet of raliroad aecldents when toxlc gas and explosives-ware Involved.

Additional Information may.be obtalned from the following organizations:

1. Callfornla’Public Utllitlés'Cammission (CPUC) (Web site www.cpuc.ca.gov) has three
reglona! offices providing raliroad information,~

Sacramento (Fresno and counties-north)
Contact: Robart (Buzz) Webb
{918) 327-3131"

San Francisco’(bay and coastal counties)
Contact: George Elsmore
(415) 703-2685 :

Los Angeles (counties south of Fresno)
Contact: Tom Hunt
(213) 576-7089
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S informatlon

. : " Contact; Eric Jacobsen

(530) 367-3818 (telephone)
(530) 367-3053 (fax) : | K

- 2. Operation Life Savars, whlch provndas educa'uonai materials regarding railroad safsty

3. The US. Gavemmert has statutory authority regardlng railroads and wcrks
collaboratively with the CPUC.

Fedetal Rallroed Admlhistration
- 650 Capltol Mall, Room 7007

Sacramento,; CA

Contact: Al Settje

(91 6) 488-68540

4, Refer to Publlc Uti!mes Commlssion General Drdar No. 161, Rule 4, regarding the
ability of local emergency response agencies (fire dapartment or other public agency
with_respensibility for responding to. an emergency) to, obtain -a list of hazardous
materlals transported on,the rall line in- questlon for. the. most recent prior twelve-

.......

I

Union Paolﬁc (St. Louls)
- (800).882-1283

Burlington Northern Santa Fe (Fort Worth)
(817) 234-2350

- Amtrak. (Oakland) « -

. {800)-683-4114

Caltraih (San Jose)
(408) 291-5660

Metrolink {Los Angeies)
(909) 593-6973

.Emergancy Rasponse Plan «There are approximately thfrty-three short fine rallroads not
mainline, around the state. Schoo! districts should have information about them (e.g. name
of rails, owner, operation, location, and dispatch office). In addition, school districts should
identify. the mile post crossing nearest the scheol and keep on file with the school's
»emargancy reSponsa plan ’

Proximity to Préssurized Gas, Gasoline, or Sewer Pipaline

Education Code Saction 17213 prohibits the acquisition of a school site by a school district if
the site "contains one or -more pipelines, situated underground or aboveground, which
carries hazardous substances, acutely hazardous materials, or hazardous wastes, unless
the pipeling is a natural gas line which is used only to supply hatural gas to that scheol or
naighborhood" ‘Public Resourcss Code Section 21151.8 uses the same language with

raference to approval of envirpnmantal impact reports or nagaﬁve dec!araﬂc-ns (See GCR,
Title 5 Sectlon 14010(h)) i e

1

 Proxirlty to High-Pfes'Sﬁré W,at_gl" Pipalfnesl. I-‘\!'Eél'sqrvolrs, Water Storage Tanks

Large, buried plpelines are commonly used for defivery of water. The ground surfacas over
ihese buried plpehnes are coverad with, roadways or.green belts ¢r remain undeveloped, and

the general pubilic is. unaware of thalr ‘existence, Designs of such pipelines include a wide

margln of safaly for the Opel'atmg water pressures within the prpe -but a severs sarthquake,

damaga by an adjacent construction activity, or highly corrosive conditions surrounding soils
can contribute fo lsakage or even faliure of tha plpe. A sudden rupturing of a high-pressure
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pipeline can result in the release of a large-volume of water at the point of fallure and
fragments of concrete pipe being hurled throughout the -immediate area. Subsequent

flooding of the Immediate area and along the path of drainage to lower ground laveals might
Qceur.,

Y,

To ensure the protection of students, faculty, andscﬁnol p}obéﬁﬁ‘if the proposed schoal site
is within 1,500 feet of the easemant of an aboveground or underground plpeline that can
pose a safety hazard, the school district should obtaln the following information from the
pipeline ewnar or operator; Cah e

1. The pipeline alignment, size, type of plpe, depth of goye,r'
2. Operating water pressuras In pipelines near the proposed school slite

3. Estimated volume of water that might be releasad frem the pipeline should a rupture .
oceur on the site - -

4. Owners assessment of the stuctural condiion of the blpeline (Periodic

reassessment would be appropriate as leng as both the pipeline and the scheol
remafn operational:) T :

v =

oL

School’ districts- should determine fofin ' topographic maps. and in consultation with
appropriata“local officlals ths general direction that water released from the pipeline would
drain. - site” salection must Involve such pipelines, districts should seek to (1) avoid or
minimize sfudents use of ground surfaces above or in close proximity to the buried pipeline;
(2) locate facllities safely or provide safeguards to preclude flecding'in the event of a pipeline
fallure; and {3) prapare and impiement emergency response plans for the safety of students
and faculty in the event of pipeline fallure and flooding.

Proximity to Propane Tanks

A propane tank explosion Is known as a belling liquid evaporative expiosion (BLEVE). The
school district should address the safety issuas of locating 'a propane tank on or near a
school site by answaring tha following questions:

1. How many tanks are on the slte now and how ‘mahy' might tl;are ba in the futura?
2. How far away would the tanks be stored from the school boundaries?
3. Whatis the capacity of the tanks? ‘

Once the answars to these questions are established, the district should contact the
followlng state agencies for assistance In evaluating‘tha sthool's-1ével of safety in the event
of explosions and nonaxplosive firas: - e o

State Fire Marshal, (916) 445-8200; Fi'azafﬂgp;s"Matéiilé_ls Division, (918) 445-8477
Public Utlitles Commisslon, Natural Gas Safely Branch, (415) 703-1353

. California Department of Industrial Relations, (510) 622-3052

" Local Fire Marshal

Nolsa
Noise Is unwanted or harmfui sound; souind thiat i§ too loud is distracting or, worss, injurious.

The loudness of sound is measured in decibels. Each decibel lavel equates to the.amount of
acoustical energy necessary to produce that level of sound. The decibel scale is exponential.
A person's whisper may be measure at 20 decibels. The sound measured at 30 decibels is
ten times as loiid as thie 20 decibel whisper,” '

The nofmal range of conversation is betwgen 34 and 66 decibéls, Between 70 and 80
dacibels, sound is distracting and presents &n obstacle to conversation, thinking, or leaming.
Above S0 declbels, soiind can cause pefmanent hearing loss, The California Department of
Transportation &ansiders sound at 50 decibéls in the vicinity of schools to be the point at
which It ‘Wwill take corrective actlon for noise generated by freeways. {Sea Strests and
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Hrghwey Code secttons 216 and’ 216 1.)

. If the school dIstnct is considering a potential school site near a freeway or other source of

nolse, it should hire an acoustical.enginser to determine the level of sound that location Is
subjected 16 ‘ahd {o-asslst in deslgnlng the echcol shouid that site be chogeén. The American
‘Spééch-Langlagé-Hearing Associalio n (ASLHA)' guldel nes recommend that in classrooms
‘sounds disslpate In 0.4 second!
: rise above 30 declbe[s

Proximity to Major Roadways

The California Code.of Regulations; Title 5, Section 14010(s), states: "The site shali not ba
edjacent to a.road, or fresway that any slte-related traffic and sound level studies have
determmed will have sefety problems or sound Ievels which adverssly.affact the educational
program s SR

Trucks travelfng on public roads - including interetate freeways, state highways, and locai

. | roads.,= often,contain,.the same hazardous.materials that-railcars.:on-railroads contain.

- Atthough the. quantlttes of materials being camied on trucks.are smaller for a double trailer or

tanker in comparison to @ railcar, trucks have a greater incidence of accidents, spills, end

explosicns than do rallcars. Moreover, the pratective enclosures of a truck are not as strong
as are those ofa reilcar.

When evaluating a sfte near a major roadway, a school district needs »to ask guestions
simiiar to those used in evaluatmg risk from rall lines:

1. What Is the distance-from the.near edge of the roadway right—of-wey to the sita?
© 2 How heavy Is the trafﬁc ﬂow? - aw .

,,,,,

B.¢ How wIII students comtng across the hlghwey get to schoot safety?

AN

The Cahfomll nghway Patrol (CHP) maintains records of trafﬁc flow, trefﬂc accldents, and
‘|'foadway dccidents invoiving' hazardous ‘materals. The’ CHP Commercial Vehicles Section
(916-445-1855) maintains records on traffic’ flow and. accidents” involving hazardous
materials The CHP Safety Net Sectlon (916—375-2838) malntalns reoords on aII accldents,

Aot W R

'~County road’ depertrnsnts"
the'local area. The “schaol
Element" to .

e atso a good_source'for trafﬁc ﬂow and accident information [n
strict may wish tg co sult the’ city er county” generai plan "Noise
evaouete school'sites neer major ¢

Lnke rallroad setbacks. highway setbacks from schools are not estebhshed in law. However,
experience and practice indicate that distances of at least 2,500 feet are advisable when
exploswes are carried and at least 1,500 feet when gasoline diesel, propana, chlorine,
oxygen, “pesticides, ‘and other combustible or poisohous gases are_ transported. In the

absence of spedific, legally defined setback d:stances for. schools the Depertment reviews
each case individually,

" Resits of Geoldgical Studies and Sélis Analysls

Education”: Code sections 17212 and 172125 réquire that a geoclogical study and a solls
analyses provide an assessment of the potential for earthquake or other gsological hazard
damage If-the prospective school site Is located (1) within'the boundaries of any Alquist-
Priolo speclal studies zone; or(2) within anarea designated as gsologically hazardous In the
safety elament of the local general plan, as provided In Government Code Section 65302(g).
. Because Callfornia i3 seismically ‘active and hew faults are being discovered, Department
. policy is that all proposed school sites have: geoiogical studles end solls anatyses compieted.

Any geologlcal study must be conducted according to provisions contained In Education
Cods Section 172125, which states that “no school bullding shall be constructed,

. _ 303 :
http://www.cde.ca.gov/ls/fa/sf/schoolsiteguide.asp?print=yes. 7/22/2004




School Site Selection and Approval Guide - School Facility (CA Dept of Education) Page 12 of 20

reconstruoted or relocated on the trace of a geclogical fauit along which surfacs rupture can
be reeeonably sxpected to occur within the life of the school buliding.” (See CCR, Title 5,
Section 14011(9)) _

Department of Conservation (CDC), Division of Mines and Geology (DMG) at (916) 323-
9672 or see the Web site at www.consrv.ca.govicgs. These maps are Important becauss
the Callfornla Code of Reguiations, Titie 5, Saction 14010(f), specifies that new school sites
may not contain an active éarthquake fault or fault trace.

School districts ‘may also’wish fo referito Selsmic Hazard Zone maps, also prepared by
CDC,:which address the“hazards -6f liquafaction” and earthqueke Induced landslides, For
further -Information;- contacts DMG at (916) 323-8569 or. .consivica.gov/cgs. These
maps are important because the Californ/a Code of Ragulations, Title"5, Saction 14010(1),
raquires that new school sites not be subject to moderete-to-hlgh Ilquefection or landslides.

:

Coples of elther of these types :of hazard maps for epeciﬁc communltles may be purchased

from BPS Reprogrephlo Servlcee 149 Second Street -San Franclsco. CA 94105 {415) 512-
6550

Se

The Calfifernia Bullding Code contains dascriptions of areas In the state that are divided Into
seismic zones Il or IV, These zone designations wili affect the structural safety design
requirements of the Divislon of the State Architect Eventually, these zone designations may
be affected if a new code is adopted.

Areas Subject to‘Flooding-and Inundation. The Califoriila Code of Regulations (CCR),
Title 5, Sectlon 14010(g), requires that new school sites-are.not to be within an arsa of flood
or dam Inundation, unisss the cost of mitigating the impact | Is reasonable; The overflowing or
faliure' of nearby rivers, streams, dams, levess, detentton!retentlon baslns, flood control
channels, water supply aqueducts, irrigation canals, and ereas subjact to fiash flooding and
surface runoff is cause for concern, Potantial damage maybe mltlgated by elevating the site
above flood levels;:creating-or-improving:-the “levess :and -dralnage infrastructure, and
establishing emergency notification and evacuation procedures. As a condition of final site
_| epproval,, the, .Department cansultant may require. a ‘hydrologlc study -or. other means of
' nﬂrrnatlon that the slte wIIt not be subject to‘ vﬁooding ora report of proposed mitigation

The dtetrict ehould consult the locel clty or county general plan responsible fiood control
.agencles, and Floed, Insurance Rate Maps (FIRM), which,are avallable from the Federal
Emer e_'ncy Manegement Agenoy (FEMA),, : ofﬂcfal maps del]neate flood hazard
areas, such as the 100-yeer flood. plan. Co flood maps are avallable for a nominal
fae. Contact the foliowing agency for a copy of the current flood map for a specific
community: Map Service Center (MSC), P.C. Box 1038, Jeesup. MD 20794-1038 (800)
358—9616 Web sltemfem_@ggdnﬂ' d, &g htm.

The Govemor's Ofﬂoe of Emergency Servlces (OES) publlshee mepe thet provide the best
eetlmate of whefe watar would ﬂow If daims wars, to experience fallure. Contact OES at
Www.0as,08.dov for further irformation. .

See Appendix H for factors tg be Inciuded In geologlcal hazard reports.

Traffic and School Bus Safety Conditions . ..
The schoot faclilty should be eituated S0 that students can enter and depart the buildings
and grounds safely. As the number of schools providing chlld care and extended day
classas Increases; schools nead to ensure the safe flow of buses and other traffic through
designated areas of: the.school grounds. When' -analyzing ' potential school sites, the
salection team should consider a.number of safety factors. The size'and shape of the site
will affect the traffic fiow and the placemant of ptckup and drop-off points for parents,
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When designing pickup and drop-off points, the team should remember that the separation

of bus traffic from all ofher traffic Is of paramount importance. Roads servicing the area must

' be of sufficient paved width when the point at which the bus loads and unloads pupils s off

: the main thoroughfare. The need for laft tum lanes must be determined. Driveway openings

must conform to local ordinances or regulations. When analyzing potential school sltes for

traffic and bus safety, site selection teams should use tha eveluation chackllst contained in
Appendix B. Department consultants can help in evaluating issues of ingress and egress.

Safs Routes to School

The natlonal Walk Our Children to School Day was established In 1997 by the Partnership
for a Walkable America, a national alliance of public and private organizations committed to
making walking safer. Bacause the physical environment greatly affects how many residents
can and will walk, a Walkabllity Checklist Is provided In Appandix J. It is an excerpt from the
National Safety Council's checkiist, which can be accessed at www .nsc.orgfwalkable.htm. A -
growing number of communitles are Implementing measures to make their environments
safer for walking. :

The Department recommends that the site selection committee walk tha area surrocunding
each proposed school site. If there are unsatisfactory walking routes for a proposed slte, the
school district should consider another site or work with tha city or county to have safe
walking routes installed befora opening the schoal.

Federal Highway Adminisiration (FHWA) funds may be avallable to help make school
access safer for pedestrians and cyclists. Assembly Bill 1475 (Chapter 663, Statutes of
1999) directs FHWA safety funds to a new program sntitied Safe Routes to Schools, This
program will sunset January 1, 2005,

The California Départment of Transportation (DOT) has the responsibliity to distribute the
Safs Routes to Schools program guidelines. Additional Information may be obtained at the

. following Internet addrasses:

DOT Home Page: www.dot.ca.gov

Local Programs: www.dot.ca.gov/ha/l ocalPrograms
Traffic Operations; www.dot.ca.gov/hg/traffops

Safety Studies for Joint-Use Sites

Many school districts plan schools for use in conjunction with park districts, library districts,
or other governmental entitias, Such cooperative planning is encouraged and may resuit in
recreational and educational areas sultabla for use by both students and community
members. Special care must ba taken to ensurae that bath the students and the community
members can use the site without compromising the safety and security of the school.

Particular attention should be given to placing public parking areas and toilets away from
classrooms and student play areas,

Choosing Appropriate Sites for Joint-Use Facllities

Frequently, school districts agree to cooperate with a local governmental antity, recraation
district, or posslbly an adjacent schoal district when planning a new facility, such as a new
library, technology center, performing arts center, swimming pool, gymnasium, multipurpose
room, or sports complex. Likewise, a commercial or Industrial complex may be jointly
planned to include a school,

More effarts at saving dollars and acreage will oceur as funding and space become scarce
resources, The construction and land costs savad may be significant. in some cases, the
costs may Increase because of joint use, but the benefits to communities may offset the

increased expenses. By providing combined and expanded resources and services within a
. . single facility, the achool district fosters enhanced community activities.

Agreerpents must be crafted betwsen the school districts and other appropriate antities
regarding site acquisition, mutually acceptabls arrangements for space, staffing,
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malntanance, materials acquisition, and othar matters. related to the administration and

operation of the' }uint—use facility. In some casas the shared community facility is elso shared

between school gites, such as & middle and a high school In those cases, careful planning

must take placé about what can and what cannot be shared In many, school districts, more

| than one faclllty is usad Jeintly with the communlty The fields, theaters, classrooms and
wr‘tually the enﬂre campus. bec:nme availgble for Jairit use, Tha school Is no longer seen as a -

: 'separate stand- alona entlty

Examples of Succassful Joint-Use or Strategic Alliance Projects in California

[, Fa:lllty PRSP .o Locatlen” |

= mUmﬂad School District,
, cOmmunIty Performing Arts Comple" “||Sacramento Clty/County’ lerary

o Clovis.Unified School District,
Cvns . |lCity'of Clovis ... e

Roseviile Joint'Union High School District,
City of Roseville

B # Woodland Jaint Unlﬂed School District,
{|City'of Woadland

Poway Uniflad.Schoal: Dlstrlct
Citles of Poway and San Diego

Lodi. Uniﬁad School Dlstrlct

Soﬂbalf-Complex _

Park and Aquatics Centar

||Fisia Argas

Tﬁeaiar and Gymnaslums -

Gy_wn;s.lum»lFlmqs.s Capter . _ o Ctty of Lodl,... o
Technoloﬁ Center. - is&n Diego'County Ofﬂce of Education
|ILos Angsiés Uniflad Scheol District and
Medical Magnet School/Hospital _ {|Compton Unified School District,
gegits Tt King Drew Medigal Maghat High Schacl

e

"I[San.Diego City.Unifled.School District,
San Diego Clty Collage

.. .||Santa.Rosa, Elsmentary School District,
" liHawisttPackard. ... e

1[Carsbad Unifisd ‘Schooi District,
Carlsbad Senior Center -

Pauma Elementary School District,
Mon-profit Foundation, HUD

| ISwaetwatar Union High Schnol District,
Clty of Chdla Vlsta

ngh Scﬁc;éifbbmmu_nlty Collega Cafnpué

On.site School/Business Entity

Senlor Centar/District Office
——

Multipurpose Roomi, Kl't'd:ffé'n. Platform

Uibrry/Madia Carter, Eastlake High

Dt o,

- When plannlng the acqulsl'don of a s}te for a ]oint—use facﬂlty, the schno! district must
consider many Issues as follows: ‘

Safety and security _
Access, day and ‘ight year-round, including access by public transportation
Location asa promlnant 1andmark that encourages community use

_____ for buildi""' _grounds and convenient,
plentlful parkmg e .y L e

Obsefvlng Callfomia- Envil;onmentsl Quéilﬁr Act,{CEdA) Regqulrements .

The California Enviranmental Quality. Act (CEQA) is lacated In the Public Resources Code
Section 21000 et seq.; the CEQA. gu'.de!Ines are found in the Calfifornla Code of Regulations,
Title 14, Section 15000 et seq. Enacted in 15870, CEQA was:primarlly intended for use by
pubﬂc agenc.las in considerlng the, potential environmental implications of thelr actions when
approving projects..The Act establlshss a duty for public agencies, including school districts,
to analyze, avold, mitigate, or where feasible, minimize foresesable environmental damage.

15
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Lead Agency

analysis CEQA requires and for approving and camying out the project. The local
sducational agency (LEA) (L.e., school district or county office of education) is the lsad
agency under CEQA for school faclllty construction projects and land acquisition.

. Tha lead agency Is the slngla agency responsnble for datermlmng the type: of environmantal

One of the raqunrements for the final site approval by the Department is the LEA's
completion of the CEQA process before site acquisition, Although the Department will review
adopted CEQA documents as a part of its site approval process, the Department is not
responsible for ensuring that the 'LEA properiy followed all CEQA requirements or for
challenging LEA decisions under CEQA. in most cases the LEA will be required to produca
and adopt a negative.declaration or an -environmental impact report (EIR} for site
. | acquisitions. This CEQA dccument wlll also usually encompass the proposed school
constructlon pro]ect

"1
'

CEQA Documeﬁts Needed for Final Dapartmant Approval

As a part of the Department's final site approval process, the LEA must submit a copy of the -
following documents to the School Facilttles Planning Division in its site approval package
(see Appendlx D, SFPD 4.01"): >

o LEA-certified final EIR or ‘adopted negative declaration (including the Inifial
Study/Environmental Checklist)

e Stamped Notice of Complsltion (NOC) or comment-period closure letter from the
Governor's Office of Planning and Resaarch (OFR), State Clearinghousa (SCH)

e Stamped-Notica of Determination (NOD) filed with the County. Clark

. The Department recommends-that the DTSC review -and-approval process be completed
- |-before completing the: GEQA process. However, if a Preliminary Endangerment Assessment
. . | is requiredthe.LEA should coordinate: with DTSC when completlng the- CEQA and public
particlpation process. .

:For further .information on.CEQA, contact the Govemor's Office of Planning and Research,
State Clearinghouse, -at 1400 Tenth Strest, Roem 222, Sacramento, :CA $5814; malling
address: P.O: Box 3044, Sacramento, CA 95812-3044; telophone: {916) 445-0613; Web
site: www.oprca.govl. To view or download CEQA or -its guldelines, go to
httg:l/ceres.ca.gov[cega[. .

B

Recognlzlng Land Usa Issues

I
T 5

Several local, reglonal, and statewlde Iand-usa issueés:; must be considerad when evaluating
and selecting a school site?"Many of these issles are” consldered a part of the school
dlstrlct’s compllance with CEQA,

'Citles and ‘counties have the responslblllty to adopt lccal ordfnances. policies, plans, and
"| Zoning 'maps regarding allowed and prohibited jand uses. Genaral plans may also contain
the jurisdiction’s preferrad approxfmate Iocation of future “school sites. While plan
coordination is advisable and notification is required before acquisition, school districts retain
|the .authority to overrule-local zening and general plan land-use designations for schools If

spacified procedures are followed. (Ses Government Cade sections 53094 65402(a), and
65403 and Publlc Resources Code Secﬁon 21151.2.)

The California Coastal Commiselen Is a statewide iand-use planning agency that a school
district may have to consult when selacting school sltes. This agency is responsible for
planning and regulating development along California’s coastal zone, which may extend up
to five miles inland. (See Public Resources Code Saction 30000 et'seq. and Califomia Code
. of Reguiations, Title 14, sections 13001-13666.4.)

State law alsg ¢ encourages public agsncies mcluding ‘'school dlstrlcts fo avoid acqulnng land
that ls deslgnated in the genaral plan and zoned for agricultural use or sites that fall under
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Williamseon Act agricultural preserves and contracts. Should agricultural fand acquisition be
nacassary, howaver, districts will rieed to follow the procedures described in Education Code

Sect)ion 39006 (repealed In 18986, replaced in 1988) and Govemment Cods Section 51290 et
884 - B

‘o

Obtaining Site Approy

After deciding on a site or sltes, the.school district mte selectien team should proceed as
follows

So:hedule a slte vlsit with the Department censultent e

P
" I Y

If the site‘is to ba purchased with state funds. Department approvel is required before state
funds can be apportioned. Provide the Departriient consultant with maps of three approvable
sites for review purposed. The consultant will view the sites and provide the district a written
evaluation of the site{s) on SFPD Form 4.0, Initial Schoo! Site Evaluation (Appendix C). The
consultant will indicate which sites are approvable and will rank the sites relative to each

mher. The consultant will alse provide the district three forms required for final approval of
the site: .

SFPD 4,01, s_c'neéill ‘Site Approval Procsdures (Appendix D)

SFPD 4.02, Schooel Site Report (Appendix E)

SFPD 4.03, School Site Certification (Appendix F) - ‘- : "

The Department will Issus a Final Site Atpproval Letter {Appendix G} valid for five ysars.

If tha site is:to:be purchasad with funds other-than'state funds and the school district will not
-seek staté reimbursemiant at a future date; the- district-can-voluntarily ‘aék-the Department to
‘review.the site to confim its sultabliity as a-schoo! site. The dlstnct should follow the same
procedures outlined above. A

Reguest that 'the Department 'arrange an. lnvestlgatxon of the site’ in accordance with
+| Education Code Section 17215 (amended in:1999 by Assembly Bill 747) by the Department

:} of Transpertation, Aeronautics Program, Oft‘ce of Airports if the slte Is within two nautical
-miles of an airport runway:

For further Information on requirements for purchasing sites with state funds or with funds
other than state funds, sea Education Code sections 17211 and:17251{a) and (b} and
Califomia Code of Regulations, Title 5, Section 14012. Refer to the section Presence of
Toxlc and Hazerdous Substances, under, Evaluating Safety Factors,.for what must be done
regardlng a Phase I Envtronmental Site Aseesement

yit

Many statutes and regulations other than these of the Department and the State Allocation
Board, Office, of Public School Canstruction, apply to the purchase and-use of land for a
schoal. School districts . shoutd confar with legal counsel or their cuunty .office of education
superintendent or both, before acquiring property

For additional information: regardlng any changes in Iseuee relating 10 school site saiection,
schoot districts should contact the School-Faclilies Planning Division (SFPD) at (916) 322-
2470 or refer to the SFPD Web site at wwwicde.ca.govfis/fa/index.asp.

Appandt:éi'

; Ap‘penalx'A
Site Selectlon Process

When a school district is planning to acquire a site for a school, it must take various factors
into consideration, Tha School Facilities P'.annlng Division has devetoped three work shests
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to assist the district in dssassing potential sitss and making preliminary selections. The work
shasts, which are inciuded in this appendix, outline a set of 12 primary criteria governing
school site selection and consists of three componants: Site Selection Criteria, Site Selaction
Evaluation, and a Comparative-Evaluation of Candidate Sites. These compconents aliow for a
comprehensive examination of sites to delarmine strengths and weaknesses (She Selection
Criteria); a ranking of each site {Site Sslection Evaluation); and finally, a comparison of sitas
by the rating factors and total scoring (Comparative Evaluation of Candidate Sites), The
criteria are consistent with the California Education Cods, California Code of Regulations,
Title 5, Californla Public Resources Code, and the Callfornia Department of Education
policles and guidslines.

Although these standards are not the sole crileria to be considered by a school district's site
selaction commitiee, the commitiee may find them useful in evaluating various sites,
identifying &t least three acceptable sites from which a final chalce can be made, and,
eventually, explaining the slte selection process to interested entitias.

Each primary element listed on the Site Selection Criteria work sheet contains secondary
measures that provide the committee the opportunity to apply a specific set of guidelines to
each potential site and sid in the analysis of a site. The secandary criferia may also be used
by the committae to understand better the types of data needed in identificaticns, selection,
and final acquisifion of a school site. After considering both primary and secondary
standards on the wark sheet, the commitiee should rank the sites in order of acceptability by
complsting the second and third work sheets,

Part 1. Slie Selection Criteria (PDF; 19.5KB; 3pp.)
Part 2. Site Selections Evaluation (PDF; 13.8KB; 1p.)

Part 3. Comparative Evaluation of Candidate Sites (PDF; 11.3KB; 1pp.)

Appeandix B '
Evaluation Checklist for School Bus Driveways (PDF; 21.6KB; 1p.)

Appendix C '

SFPD 4.0 Initial Schoo! Site Evaluation PDF (71KB; 3pp.) | BOC (284KB; 3pp.)

Appendix D
SFPD 4.01 School Site Approval Procedures PDF (39KB; 3pp.) | DOC (224KB; 3pp.)

Appendix E -
SFPD 4.02 School Site Report PDFE (82KB; 4pp.) | DOC (256KB; 4pp.)

Appendix F
SFPD 4.03 School Site Certification PDF (41KB; 1p.) | DOC (216KB; 1p.)

Appendix G
Factors to Be Included in a Geological and Environmental Hazards Report

f. Site Description
A. Location of site identifled by strest nams, lot number(s), or other descriptors
that are site spacific.
B. Description of slte reconnaissance, including the vegetation {describe type),
and previous site usage.
Il Geolegical
A. Seismic and Fault Hazard
1. Whether the site Is in Alqulst-Priolo zone; whether It is situated on or
near a pressure ridge, geological fauit, or fault trace that may rupture
'during tha life of the schoal building; and what the student risk factor
S.

- 2. Locations and potential for ground shaking of nearby faults or fault
traces. Discusslon of field inspection and reconnalssance.
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3. Subsurface condltions determined by exploration and literature review,

Ligusfaction Subsidence or Expansive Potential
1. Discusslon of subsoll condition relative to ground water and the
potantial for Ilquefadtlun
2" Mltlgaﬂng factors

G, Dam or Flond_ unﬂstlon and Street Flooding

v 1, Loca n of the site In relation to flood zohes and dam inundation
© arsas, g

2. Ifthe sits is Ina ﬂood zone, give year, type, and pcdentla! hazard.

3. Potential for sheet ﬁoodlng. street flooding, and dam or fiood
inundation. - : )

D. Slope Stabllity: S

s 1. If locatad on'or near a'slope. -

2. Discuss potentlal for instabl!ity and [andslldas

E. Mitigations
1/ Discuss rnltigatluns and putentlal devslnpment of the sita as It relatas
o to-stiident safety and staff use. -
N il Envlronmantal (Whare applicable)
A, Health Hazards ™ .
1. Dascrlba Jtha mltlgation. if .on, or near a hazardous or solid waste

disposdl, to ensure that the wastas have . been removed bafore
acqulsition '

2. Discuss solls sample and undarground water sample test results and,
if toxics are present, the cleanlp procedures,

3.  Address the presenca of asbestos If serpentine rack Is presant.

4.” ldentify facllities” within one-quarter mile of the sits that may emil

hazardous air emissions. Provide air emissions test rasults and an

* analysis of the potential*hazard to students and staff {written findings
-required).

B. ngh Pressure Pipelines and Electric Transmission Lines-’
. Idsntify proximity to all high-pressure gag linés; fusl transmission lines,
pressurized sewer lines, and high-pressure water pipelines within
1,500 feat of the proposed site; and identify supply lines other than
gas lines to the sits or neighborhood.

2. Identify all utillty easaments on or adjacent to the site and the kV
capaclty of the easement.

W

'Appendlx H
References to Codas

Code sectlons may be found on the Wab atwww leginfo g gcw‘calaw htmi. Click on the cede
.yuu want and enter the sactlon number.

1

'Education Code

-Education Code raferences -pertaining to site selaction can also be found at the School
Facilittes Planning Division Web sita: www.cde.ca.qov/ls/falsficodes.asp.

[code Section][subject N ' |

17072.42  ||Assisténce In site devalopment and acquighion

1707213  ||Evaluation of hazardr_:fﬁs_}haiarla!s atasits

o

17210 ' Seﬂnlﬂons in environmeantal assessment of school sltes

v
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17240.1 Application of state act; hazardeus materiéis; risk assessments; compliance
) with other laws
17211 Public hearing for evaluation before acguisition in accordance with site
selaction standards
Investigation of prospective school site; Inclusion of geological engineering
17212
studles
17212.5 Geologlcal and solls anginaaring studies
17213 Approval of site acquisition; hazardous air ernissions; findings
(See alsc Public Resources Code Section 21151.8.)
17213.1 Environmental assessment of proposed school site; preliminary
) endangerment assassment; costs; llabllity
17213.2 Hazardous materials present at school slte; response action
172133 Education Department; monitoring barformance of Toxlc Substance Control
' Department; reparts on amount of fees and charges
17215 Site near ajrport; requirements as amanded by Assembly Bill 727
17217 Manner of acquisition; school site on property contiguous to district
17251 Power and duties conceming buildings and sites
35275 New school planning and design

and plans are set forth In the Californla Code of Regulations, Titfe &.

Public Resources Code

Code Section

[subject

21151.2

School site proposad acqulsition or addition; nohce to planning commission;
investigation; raport

21151.4

Construction or alteration of facllity within one-quarter mite of school;
reasonable anticlpation of air emission or handling of hazardous or acutaly

hazardous material; approval of environmental impact report or negative
declaration

21151.8

Schoal site acquisition or construction; approval or environmental Impact
report or negative declaration; conditions {Note: Public Resources Code
Section 21151.8 is similar to Education Code Section 17213. School districts
must comply with beth,)

http://www.cde.ca. gov/ls/fa/sﬂschoolmtegulde asp?print=yes

Health and Safety Code
311
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[Code Section ||Subject |

25220 - 25240y Land use

Appendix |
Walkabllity Checklist (PFDF; 11.9KB; 2pp.}

Questions: Frad Yeager | fyeage_sr@cde.ca.gov | 916-327-7148

| 312
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THE PEOPLE, Plaintiff, v. HARRY OKEN et al, Defendants #r,:gpggg ALARCON, Appellant; EL MONTE"

FANH

SCHOOL D]STRICT et: al Respondcn §
Civ. No. 22496 B
* Court of Appeal of California, Sécond Appellate District,

'Division Three

159 Cal. App. 2d 456; 324 P.2d 58; 1958 Cal. ‘App. LEXIS 2020

April 17, 1958”

SUBSEQUENT HISTORY: [***1]

A Petition for a Rehearing was Denied May 7, 1958,
and Appellant's Petition for a Hearing by the;Supreme
Court was Denied June 11, 1958. Carter, J., was of the
Opinion that the Petition Should be Granted.

PRIOR HISTORY: APPEAL from an order of the
Superior Court of Los Angeles County striking a third
amended cross-complamt. Aubrey N. Irwin, Judge.

DISPOSITION Affirmed.
‘CASE SUMMARY

PROCEDURAL POSTURE: Appellant titizen
challenged the order of the Superior Court of Los

Angeles ‘County (Cahfor:ua) stnk:mg his th1rd amended :

cross complamt agamst respondents school and

......

California, against the school, ‘the county, and othiers fo
abate a public nuisance. - :

OVERVIEW: ‘The state filed” an action’ agamst the
school; the “colnty, and others to abate a pubhc
nuisance alleged to exist on propernes located in the

cotlrity" due 0~ ddap1dated buildings on the" propertnes '

The citizen filed & cross-complamt agamst the school
and the’ county that sought a judgment declaring’ that
the public intérest and necessxty requued the school to
construct a school bulldmg and to acquuc a sxtc upon

which'the school buxldmg could be erdcied. The tr1al"

court struck ' the citizen's ' third - amended ‘cross-
complaint against the school.and the county: The court:

affirmed on-appeal and held that the third amended-

cross-complaint wholly failed to state a cause:of-action

and was patently frivolous. and a sham.. The court:

reasoned that it knew of no law that authorized a
private citizen to maintain such an action and that the
constructxon of school bulldmgs was ) matter w1thm
the sole’ competency of a school's govemmg body The
court “concluded that’ the trial court had Junsdwmn hy
its inherent power to prcvent frustratmn, abuse, or
disregard of its processes to strike ‘the cmzens cross-
complaint,

OUTCOME' The court afﬁnned the trial court's order
striking the citizen's third amended. cross-complaint
against the school and the county in the state's action

agamst the school and colinty to abate & public
nuxsance

CORE TERMS: cross-complaint; school district,
causes of action, public interest, cross-defendant,
necessity require, person in charge, frivolous,
demurrer, sham, set forth, devote, cause of action,
order striking, scquire, public use, dwellings, public
nuisance; governing board, school building, real
property, certain tract,- appropriation, acquisition,
delegated, stricken, -erected, - abate, site, 'right of

* eminent domsin

LexiSNexis(TM) Hgad notes

Civit Procedure > Pleading & Practice > Pleadings >
C‘aunterc[aims & Cross-Claims

Civil Pracedure > Pleading & Practice > Defenses,
Objections & Demurrers > Monans to Strike

Civil Procedure > Appeals > Appellate Jurisdiction >
Interlocutory Orders

[(HN1]While -an order - stnkmg a pleadmg :is not
ordinarily appealable, the rule is otherwise where a
cross-complaint is directed against cross-defendants
not otherwise parties to an action.

Edur:atmn Law > Admmistmtton & Operation >

Aur]aamy

[HNZ]Where when or how, if at all, & schoal district
shall construct school bmldmgs is a matter within the
sole competcncy of its govermng board to determine.

Civil Procedure > Eminent Domain Proceedings

Real & Personral LProperty Law > Eminent Domain
Proceedmgs L

[HN3)A private pcrson secking to exercise the right of
eminent domain must nct only allege that he proposes

to devote the property sought to be acquired to:one of
the public uses provided in Cal, Civ. Proc, Code §

1238, but it must likewise be made to appear that he'is

authorized to devote the propcrty to the pubhc use in -
question, of otherwise stated, that he is a person

authorized to adwinister or have "charge of such use.”
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Education Law > Departments of Education > State
Departments of Education > Authority

(HN4]Cal. Const. art. IX, §§ 5-6, declare that the
legislature shall provide for a system of common
schools, or a public school system. By these sections,
the constitution makes the school system. a matter of
state care and supervision. The term "system" itself
imports & unity of purpose as well as aii entirety of
operation, and the direction to the legisiature to
provide a system of common_schools means one,
systemi which shall be apphcable to all the commou
schools, This duty to provide for the education of the
children of the State of California, so far as the!state
has, by the adoption of the constitution, undertaken it,-
cannot -be delegated to any-agency. It is in a sense’
exclusively the function of the state that cannot-be
delegated 'to any other agency. The education: of -the
children of the state is an obligation which the state
took over to itself by the adoption. of the ‘constitution;
To accomplish the purposes therein expressed the
people must keep under their exclusive control,

through their representatives, the education of those
whom it permits to take part in directing the affairs of
the state.

Civil Procedure > Pleadmg & Practice > Pz‘eadmgs >
Amended Pleadings -

Civil Procedure > Pleailr'ng & Practice > Defenses,
Objections & Demurrers > Motions to Strike

[HN5]There is no statutory provrsmn for stnkmg
complaints from the files, as there is in respect t0 sham
or frivolous answers. Cal. Ciy. Proc.:Code §453.
However, courts have inherent power, by summary
means, to prevent frustration, abuse, or disregatd of
their processes. A court is not required to tolerate a.
purported amended complamt whreh fails to amend the
previous pleading, is not filed in 'zood faith, i8 ﬁled in
disregard of established procedural requuements or is
otherwise violative of orderly judicial administration. -

H.EADNOTES. CALIFORNIA OFFICIAL
REPORTS HEADNOTES

1 Appeal-Declslons Appealable—-Orders ‘on
Motion to Strike. --While an order striking a pleadmg
is not ordinarily appealable, the rule is otherwise where
a cross-complaint is directed against cross-defendants
not otherwise parties to the action, - i

(2) Pleading-Amiendment—Oii Leave of Cout, -

An attempted incorporation of .counts or causes of
action in an ‘Amefided cross-complamt without leave ef
court is me_ffeetwe afid may not be treated as a part of
the pleading in the case.

{3) Schoois—Buildings and Construction. —A
private citizen may not maintain an action for a
judgment .declaring that the public interest and
necessity require the construction by a schoo! district
of a school building and "the acquisition and
approptiation by said school district of a site upon
which said building may be erected within that certain

. tract of land" described in the pleading; where, when

or how, if at all, a school district shall construct school
buildings is w1th1n the sele competency of its
governing board to determing.

(4) Eminent Doriiain — Who May Exercise Right —
Individuals; Plendings. -A private person-#éeking to
exercise the right of eminent domaih must not only
allege that he proposes to devoté the property sought to
be acquired to one of the public uses provided in Code

Civ. Proc., § 1238, but must also make it appear that he
is authonzed to devote the property to. the public use in

question or that he is a person authonzed to administer
or have "charge of such use.”

(5) Pleading — Subject Matter — Facts Judicially
Noticed. -- An ellegetron by way of conclusion, that
the pleader "is a person, competent and qualrﬁed to
acquire the real property" desenbed in hre pleadmg ras.
therein, set forth should be drsregarded where “the
appellate court Judxcxally knows it is untrue,

(6) Schools—-Legislative Power and Duty. '—Const.,
art. IX, §§.5, 6, declanng that, the Legislature . shall
provrde for “a system _of common schools”. and "a
matter of state care and snpervwlon, the term. "system"
1tself meorts a, unity of purpose as well as entirety of
operatlon, and he dlreetron to. the Leglslature to
provrde "a" eystem of eomrnon schools  means. one
system apphcable to all common schools; tlns duty, 50
far ‘a5 the state has hy the adopnon of the Constitution
undertaken it, cannot be delegated to any agency.

(7). - Pleading--Motion~ to Stilke—Amended
Pleading. - “-An amended cross-omplaint ‘Was
properly stricken by the trial court where it wholly
failed to state a.cause of ectmn and was patently
fnvolous and:sham,

(8) Id —Motion to, Stnke-Amended Pleading
Though tbere is no_ stetutory provrsmn for stnlung
complamts from the files as there is with respect to
sham or, fnvolous ‘answers, Code Civ Proe. 453),
court may, by virtue_of its inherent power to prevent
frustration or abuse of its processes, strike a purported
complaint that fails to amend the previous pleading, is
not- filed in good faith, is- filed in dlsregard of
established procedural requirements, or is otherwise
violative of orderly judicial administration, -
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COUNSEL: Alexander Ruiz and Manuel Ruiz, Ir., for
Appellant, ‘

Harold W. Kennedy, County Counsel (Los Angeles),
and Edwin P. Martin, Deputy County Counsel, for
Respondents, :

JUDGES: Patrosso, J..“;‘Jro tem, * Shinn, P. I, and
Wood (Parker), J., concurred.

“ Assigned by Chairman of Judicial

Council.
OPINIONBY: PATROSSO
OPINION: [*457) [**59] This is an appeal by

cross-complainant Tony Alarcon from an order
striking his third emended cross-complaint as against

the cross-defendants El Monte School District and -

county of Los Angeles, (1) [HNI1]While an order

striking a pleading is not ordinarily appealable, the rule

is otherwise where, as here, the cross-complaint is
directed against cross-defendants not otherwise parties
to the action. { Trask v. Moore {1944), 24 Cal 2d 365,
373149 P.2d 8541) -

The action in which the cross-complaint [***2] was
filed is one instituted on behalf of the People of the
State of California by [*458) the district attomey of
Los Angeies County ageinst numerous defendants,
including cross-defendant, alleged to be the owners or
occupants of properties within an area comprising
some 24 acres located in the county of Los Angeles
and commonly known as "Hick's Camp,” to abate a
public nuisance alleped to exist upon the properties
located therein by reason of the maintenance thereon
of dilapidated buildings and unsanitary conditions
therein more particularly described.

J**60] A demurrer having been sustained with leave
to amend to the original cross-complaint, appellant
filed a second amended cross-complaint containing
four separate causes of action. Demurrers interposed
by the respondents to the latter complaint were
sustained without leave to amend as to the first, second
and fourth cause of action thereof  Thereafter
appellant filed a third amended cross-complaint which
was stricken upon motion of the respondents as
hereinbefore stated.

The third amended cross-complaint, as is likewise true
of its predecessors, is in many respects a remarkable
document. It purports to incorporate [***3] therein by
reference, the first, second and fourth caunses of action
of the second amended cross-complsint to which, as
previously stated, demurrers had been sustained
without leave to amend. It then alleges that the action
is brought by the appellant "on behalf of apprximately

315

[sic] 35 persons similarly situated, named defendants,
in the second amended complaint of nuisance on file
herein, and also as agent for. the State of California,
and the person in charge of the public uses hereinafter
set forth and requested." It then alleges that the E!
Monte Schoo! District and numerous individually
named cross-defendants claim an interest in the
property described in Exhibit "A," attached to the
cross-complaint, which apparently comprises a portion
of the property described in plaintiffs complaint,
whereon are located the conditions which are sought to
be abated as a public nuisance. It further alleges "that
the public interest and necessity require that the said
property be acquired by cross complainant as agent of
the Statz of California, as provided in section 1001 of
the Californiz Civil Code. That cross complainant,

- Tony Alarcon, is a person, competent and qualified to

acquire the [***4] real property and improvements

thereon, described herein, as agent of the State and/or

person in charge of the uses hereinafter set forth. That

cross complainant seeks to take and condemn private

property, to wit: Real Estate and improvements, for the

public uses hereinafter [*459] set forth. That the:
plaintiff and cross defendants, El Monte Scheol

District, Ernest Roll, District Attorney for Los Angeles

County and the County of Los Angeles, are public

bodies within the purview of subsection 21 of the

section 1238 of the California Code of Civil Procedure,

. . . 1o witt To demolish, clear, abate or remove

bujldings from the area known as 'Hicks Camp' and

berein described in exhibit ‘A, for the reason that the

same are detrimental to the health, safety and morals of
the people, and because of dilapidation, overcrowding,

faulty arrangement or design, or lack of ventilation or

sanitary facilities of the dwellings predominating in

said area. That the public interest and necessity

require the construction by the El Monte School

District of a school building and also the acquisition

and appropriation by said school district of a site upon

which said building may be erected within [***5] that

certain tract of land hereinabove described. In

conjunction therewith, said public interest and

necessity require, that buildings, dwellings and

structures within said tract of land be demolished,

cleared, abated and/or removed, in the interest of the

health, safety and morals of the people, because of

dilapidation, overcrowding, faulty arrangement or

design, or lack of ventilation or sanitary facilities of

the dwellings therein, in a manner that will be most

compatible with the preatest public good and the least

private injury., ... That there iz grave danger of the -
creation of a public nuisance, unless the public uses
herein referred to are provided for and the public
interest and necessity stated above be adjuticated
[sic]."
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The cross-complaint closes with a prayer that the
cross~defendants be required to set forth the nature,
character, extent and value of their several estatés or
iriterest in the parcels of real property sought to’ be
cofidéiined and the severance damage if eny, accruing
therem, that thé value of each Separate interest or estaté
sought to be coridemned arid the severance damages, if
ahy, be ascertainéd, and that upon payment to the
deferidants entitied [***6] to compensanon [**61] of
the several amotnts so ascertained, the court make and
entét ‘a final order of condemnation, conveymg to
Cross cumplamant, as agent for the state, the properhes
for the puiblic use above set ‘forth," *

We have ignored. the allegations contamed iny the ﬁrst
second and fourth causes of action, contained in the
second amended cross-complaint, which.  were
attempted to be incorporated [*460] by reference in
the third amended cross-complaint in view of:the fact
that the demurrers interposed to these causes:of action:
had, as:noted, been.sustained without leave to amend.
(2) The attempted ingcorporation of these counts in the -
third amended cross-complaint without leave of .the
court. is ineffective and :they may not be-treated as a
part of the pleading in the case: (39 Cal.Jur:2d p. 339.)
Moreover, without here. undertaking .to.set :forth in
detail the voluminous allegations of said counts, we are
completely satisfied ..that the. trial. court properly
sustained ..the . demurrers thereto without “leave to
amend. . Each of these three causes of action seemmgly
undertal;es to state a cause of action for monetary and
injunctive relief .against the respondents ‘upon some
undiscernible [***7] itheory for damages which the
cross-complainant -and . others. similarly situated
allegedly will sustain if the-plaintiff-prevails -in its
action to abate the nuisances alleged to exrst upon the
properties owned by them. v

(3) From the allegations of appellant‘s pleadmgs
which we have above’ summarized in” some detail, it
would appear that the relief which he seeks thereby as"
against the respondents isa Judgment declaring that the
public interest-and neécessity require the construcuon'
by the respondent El' Monte School District of ‘2 schivol
building and "the acqmsmon and approptidtion by said
school disttict of a site upon which said- buﬂdmg may
be crected 'within that certain tract of land® in the"
cross-complaint déscribed. We Know of o law, and
none has been called to our aﬂenhon, whrch authorizés
a’ private citizen to- maintain such an, actron
[EN2]Whétg. when or how, if at all, a’ sclmol dlstnct'
shall: construct s¢hool 55 i§'a matter within e“é
sole competency of its gov board fo determme (
Manlebe!io Unij ted Schoo! Dist. v. Ké" 1 42). 55
Cal.App.2d 839, 843-844 [13] P.2d 384).

const‘ued as one’ whereby appellant [**"'8]

private citizen seeks to acquire property for the
purpose of constructing -and operating a public school,
it is likewise unauthorized:by law:* Section 1001 of the
Civil Code, upon which appellant assertedly seeks to-
predlcate his action, while authonzmg any person, as
"ari agent of the State” or eg "a person in_charge of
such use” to acquire privite property under the power
of eminent domain for any of the public uses pro\rlded

section 1238 of thé Code of Civil Procedurs is

wholly without application.  (4) [I-lNS]A private

person seeking to exercise the right of eminent domain
must not only allege that he proposes -to' deviote!the
[*461] property sought to be acquired to one of; the
public " uses provrded in section 1238, but it must
hkewrse be made to appear that he 1s authonzed to

Whlle appellant alleges by way of conclus:on that be
"is 'a person, competent ‘and quallﬁed to acquu‘e the
real property" described in his pleading [***9] "as
agent of the State and/or person'in charge of the uses"
therein set-forth; the allegatmn must be . disregarded,
because We judxcrally lmowalt is untrue. (- er.mn v;

P.2d- 152| ) (6) [I-IN4]"The const:tution declares that-
the -législature shall provide 'for a systern of commeon
schools;' or, as expressed elsewhere-in the organic law,:
‘a public school -System.' (23 ~CalJur:- p:-18; Cal.
Const; art. [X, §§.:5-6.) "By these two -sections; the
constitution-makes :the school-system-a [**62] matter
of state care and supervision., The term.'system' itself
imports a unity of purpose .as well as-en entirety of
operanon, and the drrecnon to the legrslarure to

226 P 926

"It is in & sense excluswely the function of the state
which cannot be del