STATE OF CALIFORNIA EDMUND G. BROWN JR., Governor

COMMISSION ON STATE MANDATES
980 NINTH STREET, SUITE 300

SACRAMENTO, CA 95814

PHONE: (916) 323-3562

FAX: (916) 445-0278

E-mail: csminfo@csm.ca.gov

May 16, 2014

Mr. Tom Dyer
Department of Finance
915 L Street
Sacramento, CA 95814

And Parties, Interested Parties, and Interested Persons (See Mailing List)

Re:  Revised Proposed Statement of Decision and Amended Parameters and Guidelines
Sexually Violent Predators, CSM-4509 (12-MR-01)
Welfare and Institutions Code Sections 6602;
Statutes 1995, Chapter 762; Statutes 1995, Chapter 763; Statutes 1996, Chapter 4
California Department of Finance, Requester

Dear Mr. Dyer:

The revised proposed statement of decision and amended parameters and guidelines for the
above-named matter are enclosed for your review.

Hearing

This matter is set for hearing on Friday, May 30, 2014, at 10:00 a.m., State Capitol,

Room 447, Sacramento, California. Please let us know in advance if you or a representative of
your agency will testify at the hearing, and if other witnesses will appear. If you would like to
‘request postponement of the hearing, please refer to section 1183.01(c)(2) of the Commission’s

regulations.

Special Accommodations

For any special accommodations such as a sign language interpreter, an assistive listening
device, materials in an alternative format, or any other accommodations, please contact the
Commission Office at least five to seven working days prior to the meeting.

Please contact Heidi Palchik at (916) 323-3562 if you have any questions.

Sincerely, %

Heather Halsey
Executive Director
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REVISED PROPOSED PARAMETERS AND GUIDELINES AMENDMENT
AND

STATEMENT OF DECISION

Welfare and Institutions Code Sections-6250-ard-6600-through-6608 6602

Statutes 1995, Chapter 762
Statutes 1995, Chapter 763
Statutes 1996, Chapter 4

As Modified by:
Proposition 83, General Election, November 7, 2006

Sexually Violent Predators

CSM-4509
(amended by 05-PGA-43, 12-MR-01)

Department of Finance, Requester

EXECUTIVE SUMMARY

The following is the revised proposed statement of decision for this matter prepared pursuant to
section 1188.1 of the Commission on State Mandates’ (Commission’s) regulations. As of
January 1, 2011, Commission hearings on the adoption of proposed parameters and guidelines
are conducted under article 7 of the Commission’s regulations.® Article 7 hearings are quasi-
judicial hearings. The Commission is required to adopt a decision that is correct as a matter of
law and based on substantial evidence in the record.? Oral or written testimony is offered under
oath or affirmation in article 7 hearings.>

l. SUMMARY OF THE MANDATE

These proposed amended parameters and guidelines pertain to the Sexually Violent Predators
test claim, CSM-4509, as modified by the Commission’s new test claim decision, 12-MR-02,
adopted December 6, 2013. Based on the filing date of the redetermination request, the period of
reimbursement for these amended parameters and guidelines begins on July 1, 2011.

Statutes 1995, chapters 762 and 763, and Statutes 1996, chapter 4, established civil commitment
procedures for the continued detention and treatment of sexually violent offenders following
their completion of a prison term for certain sexual offenses. Before detention and treatment are
imposed, a designated county attorney is required to file a petition for civil commitment. A trial
is then conducted to determine beyond a reasonable doubt if the inmate is a sexually violent
predator, as defined in the test claim statutes. If the inmate accused of being a sexually violent

! California Code of Regulations, Title 2, section 1187.
2 Government Code section 17559(b); California Code of Regulations, Title 2, 1187.5.
3 -
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predator is indigent, the test claim statutes require counties to provide the indigent person with
assistance of counsel and experts necessary to prepare the defense.

On June 25, 1998, the Commission adopted a statement of decision on the test claim, approving
reimbursement for preparation and attendance by the county’s designated counsel at the
probable cause hearing, trial, and further hearings; and related activities, including housing and
transportation of potential sexually violent predator while awaiting trial.*

The new test claim decision, adopted December 6, 2013, provides continuing reimbursement
only for preparation and attendance by the county’s designated counsel and indigent defense
counsel at the probable cause hearing, and for transportation between a courthouse and a secure
facility for purposes of the probable cause hearing.> The Commission, pursuant to the
redetermination decision authorized by Government Code section 17570, found that both of
these activities were mandated by the state, but that all remaining activities previously approved
were now required by an intervening voter-enacted ballot measure, and therefore no longer
reimbursable pursuant to Government Code section 17556(f).°

1. PROCEDURAL HISTORY

On June 25, 1998, the Commission adopted a statement of decision on the test claim. On
September 24, 1998, the Commission adopted parameters and guidelines, identifying the
activities for reimbursement as stated above.” On October 30, 2009, the parameters and
guidelines were amended pursuant to a boilerplate language amendment request brought by the
State Controller’s Office.®

On January 15, 2013, the Department of Finance (Finance) filed a request for redetermination of
the CSM-4509 decision pursuant to Government Code section 17570, alleging that Proposition
83, approved by the voters on November 8, 2006, constitutes a subsequent change in law, as
defined, which modifies the state’s liability under the test claim statute.” On December 6, 2013,
the Commission adopted a new test claim decision to reflect the state’s modified liability under
the test claim statutes.’® On December 13, 2013, Commission staff issued a draft expedited
amendment to parameters and guidelines, pursuant to sections 17570(i) and 17557.** On
December 27, 2013 the County of San Diego submitted written comments on the draft expedited

* Exhibit A, Test Claim Statement of Decision, at p. 13.

® Exhibit E, New Test Claim Statement of Decision, at pp. 54-55.

® Ibid.

" Exhibit B, Parameters and Guidelines, adopted September 24, 1998, at pp. 3-5.
8 Exhibit C, Amended Parameters and Guidelines, adopted October 30, 2009.

% Exhibit D, Redetermination Request, dated January 15, 2013.

19 Exhibit E, New Test Claim Decision, adopted December 6, 2013.

1 Exhibit F, Draft Expedited Amendment to Parameters and Guidelines.
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amendment to parameters and guidelines.’> On January 2, 2014, the State Controller’s Office
submitted written comments on the draft expedited amendment to parameters and guidelines.™

At the March 28, 2014 Commission hearing on these parameters and guidelines, representatives
from the County of San Diego and the County of Los Angeles introduced oral evidence that they
assert supports a finding that the housing of potential sexually violent predators pending the
probable cause hearing is a reimbursable reasonably necessary activity. Since this was not
analyzed in any detail in the proposed parameters and guidelines and statement of decision, staff
recommended, and the Commission decided, that the decision on these parameters and
guidelines should be continued to the following hearing, and a revised decision issued, reflecting
the new information obtained at the hearing and any additional briefing or information submitted
by parties and interested parties following the hearing.

On April 4, 2014, Commission staff issued a Request for Additional Briefing and Evidence on
Costs Pertaining to Housing Potential Sexually Violent Predators.** On April 21, 2014,
Commission staff received the transcript of the March 28, 2014 Commission hearing.® On
April 25, 2014, the County of San Diego submitted additional comments in response to
Commission staff’s request.'® On April 28, 2014, the County of Los Angeles submitted late
comments in response to Commission staff’s request.*’

I11.  DISCUSSION
A. Period of Reimbursement (Section I11. of Proposed Parameters and Guidelines)

Government Code section 17570(f) provides that a redetermination request “shall be filed on or
before June 30 following a fiscal year in order to establish eligibility for reimbursement or loss
of reimbursement for that fiscal year.'® Based on the January 15, 2013 filing date for the
redetermination request, “®eligibility for reimbursement or loss of reimbursement under the new
test claim decision adopted pursuant to that request is established beginning July 1, 2011.

B. Reimbursable Activities (Section V. of Proposed Parameters and Guidelines)

The new test claim decision adopted by the Commission on redetermination provided for
ongoing reimbursement only for two activities related to the state-mandated probable cause
hearings: preparation and attendance by the county’s designated counsel and indigent defense

12 Exhibit G, County of San Diego Comments on the Draft Expedited Amendment to Parameters
and Guidelines.

13 Exhibit H, Controller’s Comments.

4 Exhibit J, Commission Request for Additional Briefing.

15 Exhibit K, Items 6, Excerpt From Transcript of Commission Hearing, March 28, 2014.
18 Exhibit L, County of San Diego Response to Commission Request.

7 Exhibit M, County of Los Angeles Response to Commission Request.

'8 Government Code section 17570(f) (Stats. 2010, ch. 719 (SB 856)).

19 Exhibit D, Redetermination Request.
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counsel; and transportation for each potential sexually violent predator to and from a secured
facility only to the probable cause hearing on the issue of whether he or she is a sexually violent
predator.”® The new test claim decision further stated that reimbursement would end, beginning
July 1, 2011, for activities necessary to implement the SVP program under Proposition 83,
including “[t]ransportation and housing for each potential sexually violent predator at a secured
facility while the individual awaits trial...”

Draft expedited amended parameters and guidelines were subsequently issued for comment,
which identified the two activities for reimbursement and further stated that housing costs
pending the probable cause hearing and trial were not reimbursable, as follows:

a. Preparation and attendance by the county’s designated counsel and indigent
defense counsel at the probable cause hearing. Preparation for the probable cause
hearing includes the following:

a. Secretarial, paralegal and investigator services;
b. Copying and making long distance telephone calls; and
c. Travel.

b. Transportation for each potential sexually violent predator between the designated
secured housing facility and the court only for purposes of a probable cause hearing.
Counties shall be entitled to reimbursement for such transportation ane-heusing costs,
regardless of whether the secured facility is a state facility or county facility, except in
those circumstances when the State has directly borne the costs of heusing-and
transportation, in which case no reimbursement of such costs shall be permitted.

This activity does not include transportation for purposes other than the probable cause hearing
for potential sexually violent predators awaiting trial, and does not include housing potential
sexually violent predators pending the probable cause hearing or trial. %

In comments submitted on the draft expedited amended parameters and guidelines, the County of
San Diego urged the Commission to consider additional “reasonably necessary” activities related
to the two activities identified above. Specifically, the County asserted that preparation for a
probable cause hearing by indigent defense counsel also requires the “retention of qualified
experts, investigators and professionals,” and that costs related to housing potential sexually
violent predators pending a probable cause hearing should continue to be reimbursable.? In
addition, the County of Los Angeles entered testimony at the March 28, 2014 hearing, and both
the County of Los Angeles and the County of San Diego submitted additional comments in
response to the Commission’s request for comment, in which the counties seek to show that
housing costs pending or during the state-mandated probable cause hearing are reasonably
necessary to perform the mandate and so continue to be reimbursable.

20 Exhibit E, New Test Claim Decision, at p. 57.
21 Exhibit F, Draft Expedited Parameters and Guidelines Amendment, at pp. 6-7.
22 Exhibit G, County of San Diego Comments, at pp. 2-3.
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1) Activities and costs related to housing potential sexually violent predators pending
trial are expressly denied in the test claim decision, but activities and costs related
to housing potential sexually violent predators pending a probable cause hearing
are reasonably necessary to comply with the mandate and should remain
reimbursable.

In the new test claim decision, the Commission found that costs to house a potential sexually
violent predator at a secure facility pending trial were not reimbursable, because the “purpose
and intent of Proposition 83 is to protect the public from dangerous felony offenders...” and the
proper operation of the program “requires therefore that persons must be held in custody while
awaiting trial to determine whether long-term (or permanent) commitment is appropriate.”%
Therefore, the Commission found that holding potential sexually violent predators in custody
pending trial was an essential function of the program as enacted by the voters, and thus the
attendant housing costs are no longer reimbursable pursuant to Government Code section
17556(f). However, the Commission also found that conducting a probable cause hearing was
not necessary to implement the voter-enacted ballot measure (Proposition 83), and therefore
costs relating to a probable cause hearing were held to be reimbursable on an ongoing basis.

Accordingly, the central issue in determining whether the costs of housing pending and during a
potential SVP’s state-mandated probable cause hearing are necessary to carry out the mandated
program,®* is whether those costs are severable from housing costs pending and during that
person’s non-reimbursable SVP trial. The Counties of San Diego and Los Angeles assert that
housing costs pending and during an SVP probable cause hearing are severable, for purposes of
mandate reimbursement, from housing costs pending and during an SVP trial and are necessary
for the state-mandated probable cause hearing. ©°

The County of San Diego submitted comments on the draft expedited parameters and guidelines
describing the costs experienced by the San Diego County Sheriff to intake and house potential
SVPs. The Counties of San Diego and Los Angeles also introduced oral evidence at the March
28, 2014 hearing, further asserting and clarifying that housing costs pending a probable cause
hearing are reasonably necessary to comply with the state-mandated probable cause hearing and
are severable from housing costs pending trial. Then, both counties also submitted further
written comments, clarifying that “[g]enerally, the alleged SVP is returned to Coalinga State
Hospital after the probable cause determination, but often there are occasions when the alleged
SVP will remain in the custody of the Sheriff, pending trial,”%® and that “In Los Angeles County,
the general practice of the Court is to transfer the alleged SVP to Coalinga State Hospital after
the probable cause determination (pursuant to Welfare and Institutions Code Section 6602.5 and
the Ciancio decision).” The County of Los Angeles clarified: “Rarely does an individual remain

23 Exhibit E, New Test Claim Statement of Decision, at p. 37.

24 Code of Regulations, Title 2, section 1183.1(a)(4) (Register 96, No. 30; Register 2005, No.
36).
2 gee Exhibit K, Transcript of Commission Hearing, March 28, 2014.

26 Exhibit L, County of San Diego Response to Commission Request for Additional Briefing, at
pp. 5-6.

Sexually Violent Predators, CSM-4509 (12-MR-01)
Proposed Statement of Decision and
Parameters and Guidelines Amendment



in County jail until trial.”?" This is consistent with the court’s interpretation of section 6602.5 in
People v. Ciancio, which provides authority for a trial court to order a potential SVP to be
transferred to a state hospital for treatment after a probable cause hearing,?® and with the plain
language of section 6600.05, which requires that Coalinga State Hospital be used whenever a
person is committed to a secure facility for mental health treatment.?®

The weight of the evidence submitted, and the statutes and case law of which the Commission
takes official notice, demonstrate that housing is required prior to the state-mandated probable
cause hearing and that the period of time that a potential SVP is housed pending and during the
individual’s probable cause hearing is logically and legally distinct from the period of time that
the person is housed pending trial. Welfare and Institutions Code section 6601.5 provides that if
a judge reviewing the SVP petition determines that the petition would support a finding of
probable cause, the judge “shall order that the person be detained in a secure facility” pending
the probable cause hearing under section 6602.%° Thus, the requirement to house the potential
SVP begins upon the court’s order that the person be detained in a secure facility until a probable
cause hearing can be completed pursuant to Section 6602. The evidence and case law also
indicates that, in the usual case, an individual is either released (sometimes paroled) or
transferred back to the state hospital for treatment, or back to the state facility where they were
incarcerated after a probable cause hearing.* After the probable cause hearing, the individual is
being held pending trial, and no further reimbursement is warranted, pursuant to Government
Code section 17556(f).3* No other contradictory evidence has been introduced, and therefore the
proposed amendment to the parameters and guidelines to include housing costs related to the
state-mandated probable cause hearing is supported by substantial evidence.

Based on the foregoing, staff recommends amending the parameters and guidelines as follows:

1. Transportation for each potential sexually violent predator between the

designated secured housing facility and the court only for purposes of a
probable cause hearing. Counties shall be entitled to reimbursement for
such transportation ane-heusing-costs, regardless of whether the secured
facility is a state facility or county facility, except in those circumstances

2T Exhibit M, County of Los Angeles Response to Commission Request for Additional Briefing
and Evidence, at p. 3.

8 people v. Ciancio (2003) 109 Cal.App.4th at p. 184.
29 Welfare and Institutions Code section 6600.05 (as amended, Stats. 2012, ch. 24).
30 Welfare and Institutions Code section 6601.5 (as amended, Stats. 2000, ch. 41).

31 see Exhibit L, County of San Diego Response to Commission Request for Additional
Briefing, at p. 7; People v. Ciancio (2003) 109 Cal.App.4th 175, at p. 184

%2 See Exhibit E, New Test Claim Decision, at p. 57.
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when the State has directly borne the costs of heusing-and transportation,
in which case no reimbursement of such costs shall be permitted.

This activity does not include transportation for purposes other than the
probable cause hearing or for potential sexually violent predators
awaiting trialand-dees-notinclude housingpotential sexualyviolent

I TR bab] heari ial

2. Housing for each potential sexually violent predator from the time of the
court’s order that the person be detained in a secure facility pending a
probable cause hearing pursuant to Section 6602, until the probable cause
hearing is complete.

2) Housing costs are not reimbursable after the completion of the probable cause
hearing, including the costs incurred pending trial on the issue of whether an
individual is a sexually violent predator. Housing costs are not reimbursable if the
secured facility is a state facility, except in those circumstances when the state has
charged the county for the state facility housing costs. Activities and costs related to
retention of necessary experts, investigators, and professionals for preparation for
a probable cause hearing are reasonably necessary to comply with the mandate and
should remain reimbursable.

The County also urges the Commission to consider providing reimbursement in the parameters
and guidelines for “costs the county’s designated counsel and indigent defense counsel incur for
retention of necessary experts, investigators, and professionals for preparation and appearance at
the probable cause hearing.” The County asserts that “[e]ven though these costs are not
expressly identified as reimbursable costs in the original test claim decision, these costs have
been and should continue to be reimbursed to claimants by the state.” The County “requests that
the [C]lommission specifically find that these costs continue to be reimbursable to local agencies
pursuant to the SVP mandate,” because, the County asserts, “retention of qualified experts,
investigators and professionals for probable cause hearings is critical to the prosecution and
defense of individuals at the probable cause hearing.”*

Reasonably necessary activities proposed must be supported by substantial evidence in order to
withstand judicial review, and that evidence must include something other than hearsay
evidence. ** Here, the County submits the declaration of Mr. Michael Ruiz, a Deputy Public
Defender for the County of San Diego. Mr. Ruiz states that “retention of necessary experts,
investigators and professionals for purposes of preparing for a probable cause hearing can be
critical to the defense of individual [sic].”*® In addition, Mr. Ruiz states that “[t]he probable
cause hearing is a critical stage of any SVP civil commitment proceeding, and that “SVP
litigation is a high-end forensic practice...and the assistance of qualified professionals is critical

%3 Exhibit G, County of San Diego Comments, at p. 2.

% Government Code section 17559(b) (Stats. 1999, ch. 643 (Ab 1679)) [citing Code of Civil
Procedure section 1094.5].

% Exhibit G, County of San Diego Comments, at pp. 6-7.
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to the preparation of these cases.”*® Mr. Ruiz also states that “[a]t the probable cause stage of
SVP proceedings, practitioners for both sides must be able to independently assess both the
diagnostic and the relative risk conclusions reached by the designated DSH evaluators.”*” In
addition, no evidence has been filed to rebut these facts.

Based on the foregoing, staff finds that the activity of “Preparation and attendance by the
county’s designated counsel and indigent defense counsel at the probable cause hearing” should
be modified to include the retention of necessary experts, investigators, and professionals for
preparation. However, the amended activity may not be interpreted to provide reimbursement
for preparation for trial; the amended activity shall provide as follows:

1. Preparation and attendance by the county’s designated counsel and indigent
defense counsel at the probable cause hearing. Preparation for the probable cause
hearing includes the following:

a. Secretarial, paralegal and investigator services;
b. Copying and making long distance telephone calls; and
c. Travel.
d

Retention of necessary experts, investigators, and professionals for
preparation for the probable cause hearing ONLY.

This activity does not include retention of experts, investigators, and professionals
for preparation for trial on the issue of whether an individual is a sexually violent

predator.
V. STAFF RECOMMENDATION

Staff recommends that the Commission adopt the attached proposed statement of decision
amended parameters and guidelines. Staff further recommends that the Commission authorize
staff to make any non-substantive, technical corrections to the proposed statement of decision
and amended parameters and guidelines following the Commission hearing on this matter.

% Exhibit G, County of San Diego Comments, at p. 7.
37 Exhibit G, County of San Diego Comments, at p. 7.
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BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE AMENDED PARAMETERS AND
GUIDELINES:

Welfare and Institutions Code section 6602;

Statutes 1995, Chapter 762 (SB 1143); Statutes
1995, Chapter 763 (AB 888); Statutes 1996,
Chapter 4 (AB 1496);

Case No.: CSM-4509 (12-MR-01)
Sexually Violent Predators

STATEMENT OF DECISION PURSUANT
TO GOVERNMENT CODE SECTION 17500
ET SEQ.; CALIFORNIA CODE OF
REGULATIONS, TITLE 2, DIVISION 2,

CHAPTER 2.5, ARTICLE 7
(Adopted May 30, 2014)

Sexually Violent Predators (CSM-4509), As
Modified by:

Proposition 83, General Election,
November 7, 2006

Period of reimbursement begins on July 1, 2011.

STATEMENT OF DECISION

The Commission on State Mandates (Commission) adopted this statement of decision and
parameters and guidelines during a regularly scheduled hearing on May 30, 2014. [Witness list
will be included in the final statement of decision.]

The law applicable to the Commission’s determination of a reimbursable state-mandated
program is article XII1 B, section 6 of the California Constitution, Government Code
section 17500 et seq., and related case law.

The Commission adopted the amended parameters and guidelines and statement of decision by a
vote of [Vote count will be included in the final statement of decision].

l. SUMMARY OF THE MANDATE

These proposed amended parameters and guidelines pertain to the Sexually Violent Predators
test claim, CSM-4509, as modified by the Commission’s new test claim decision adopted
December 6, 2013, pursuant to a redetermination request (12-MR-02) filed by the Department of
Finance (Finance). Based on the filing date of the redetermination request, the period of
reimbursement for these amended parameters and guidelines begins on July 1, 2011.%

Statutes 1995, chapters 762 and 763, and Statutes 1996, chapter 4, established civil commitment
procedures for the continued detention and treatment of sexually violent offenders following
their completion of a prison term for certain sex offenses. Before detention and treatment are
imposed, the county attorney is required to file a petition for civil commitment. A trial is then

%8 Government Code section 17570(f) (Stats. 2010, ch. 719 (SB 856)).
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conducted to determine beyond a reasonable doubt if the inmate is a sexually violent predator, as
defined in the statutes. If the inmate accused of being a sexually violent predator is indigent, the
test claim statutes require counties to provide the indigent with assistance of counsel and experts
necessary to prepare the defense.

On June 25, 1998, the Commission adopted a statement of decision on the test claim, approving
reimbursement for preparation and attendance by the county’s designated counsel at the probable
cause hearing, trial, and further hearings; and related activities, including housing and
transportation of potential sexually violent predator while awaiting trial.*®

The new test claim decision, adopted December 6, 2013, provides continuing reimbursement
only for preparation and attendance by the county’s designated counsel and indigent defense
counsel at the probable cause hearing, and for transportation between a courthouse and a secure
facility for purposes of the probable cause hearing.“> The Commission, pursuant to the
redetermination decision authorized by Government Code section 17570, found that both of
these activities were imposed by the Legislature, but that all other activities previously approved
were now required by an intervening voter-enacted ballot measure, and therefore no longer
reimbursable pursuant to Government Code section 17556(f).**

1. PROCEDURAL HISTORY

On June 25, 1998, the Commission adopted a test claim statement of decision approving
reimbursement for certain activities of the Sexually Violent Predators program.** On September
24,1998, the Commission adopted parameters and guidelines.** On October 30, 2009, the
parameters and guidelines were amended pursuant to a boilerplate language amendment request
brought by the State Controller’s Office.*

On January 15, 2013, Finance filed a request for redetermination of the Sexually Violent
Predators mandate, CSM-4509.* On December 6, 2013, the Commission adopted a new test
claim decision to reflect the state’s modified liability.*® On December 13, 2013, Commission
staff issued a draft expedited amendment to parameters and guidelines, in accordance with the
Commission’s new test claim decision.*” On December 27, 2013, the County of San Diego
submitted written comments on the draft expedited amendment to parameters and guidelines.*®

%9 Exhibit A, Test Claim Statement of Decision, adopted June 25, 1998, at p. 13.
40 Exhibit E, New Test Claim Statement of Decision, at pp. 54-55.

! Ibid.

“2 Exhibit A, Test Claim Statement of Decision.

3 Exhibit B, Parameters and Guidelines, adopted September 24, 1998, at pp. 3-5.
* Exhibit C, Amended Parameters and Guidelines, adopted October 30, 2009.

> Exhibit D, Redetermination Request, dated January 15, 2013.

“® Exhibit E, New Test Claim Statement of Decision.

" Exhibit F, Draft Expedited Amendment to Parameters and Guidelines.
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On January 2, 2014, the State Controller’s Office submitted written comments on the draft
expedited amendment to parameters and guidelines.*®

At the March 28, 2014 Commission hearing on these parameters and guidelines, representatives
from the County of San Diego and the County of Los Angeles introduced oral evidence that they
assert supports a finding that the housing of potential sexually violent predators pending the
probable cause hearing is a reimbursable reasonably necessary activity. Since this was not
analyzed in any detail in the proposed parameters and guidelines and statement of decision, staff
recommended, and the Commission decided, that the decision on these parameters and
guidelines should be continued to the following hearing, and a revised decision issued, reflecting
the new information obtained at the hearing and any additional briefing or information submitted
by parties and interested parties following the hearing.

Accordingly, on April 4, 2014, Commission staff issued a Request for Additional Briefing and
Evidence on Costs Pertaining to Housing Potential Sexually Violent Predators.”® On

April 21, 2014, the transcript of the March 28, 2014 Commission hearing was received.® On
April 25, 2014, the County of San Diego submitted additional comments in response to
Commission staff’s request.”> On April 28, 2014, the County of Los Angeles submitted late
comments in response to Commission staff’s request.™

1.  COMMISSION FINDINGS
A. Period of Reimbursement (Section I11. of Parameters and Guidelines)

Government Code section 17570(f) provides that redetermination request “shall be filed on or
before June 30 following a fiscal year in order to establish eligibility for reimbursement or loss
of reimbursement for that fiscal year.>* Based on the January 15, 2013 filing date, eligibility
for reimbursement or loss of reimbursement under the new test claim decision adopted pursuant
to that request is established beginning July 1, 2011.

B. Reimbursable Activities (Section V. of Parameters and Guidelines)

The new test claim decision adopted by the Commission on redetermination states that only the
following two activities remain eligible for reimbursement:

*8 Exhibit G, County of San Diego Comments.
49 Exhibit H, Controller’s Comments.
%0 Exhibit J, Commission Request for Additional Briefing.

%1 Exhibit K, Transcript of Commission Hearing, March 28, 2014. Note that this transcript will
not be reviewed or adopted by the Commission until the May 30, 2014 Commission meeting.

%2 Exhibit L, County of San Diego Response to Commission Request.

>3 Exhibit M, County of Los Angeles Response to Commission Request.
> Government Code section 17570(f) (Stats. 2010, ch. 719 (SB 856)).
% Exhibit D, Redetermination Request.
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e Preparation and attendance by the county’s designated counsel and indigent defense
counsel at the probable cause hearing. (Welf. & Inst. Code, § 6602.)

e Transportation for each potential sexually violent predator to and from a secured facility
only to the probable cause hearing on the issue of whether he or she is a sexually violent
predator. (Welf. & Inst. Code, § 6602.)

This activity does not include transportation for purposes other than the probable cause
hearing for potential sexually violent predators awaiting trial.*

The test claim decision further states that “the following activities do not
constitute reimbursable state-mandated activities within the meaning of article
XI1I B, section 6 of the California Constitution and Government Code section
17556(f), beginning July 1, 2011:”Transportation and housing for each potential
sexually violent predator at a secured facility while the individual awaits trial on
the issue5(7)f whether he or she is a sexually violent predator. (Welf. & Inst. Code,
8 6602.)

These findings were based on the Commission’s analysis in the new test claim decision®® of
transportation and housing activities approved in the original test claim decision.>® The
Commission found that the purpose and intent of Proposition 83 is “to protect the public from
dangerous felony offenders with mental disorders and to provide mental health treatment for
their disorders.”®® The proper operation of the SVP program requires that “persons must be held
in custody while awaiting trial to determine whether long-term (or permanent) commitment is
appropriate.” Therefore, “there is ample reason to hold individuals awaiting trial, rather than
releasing those individuals to parole.” However, the Commission further found that “holding a
probable cause hearing for each alleged SVP is a requirement mandated by the Legislature, and
not necessary to implement Proposition 83,” and therefore “transportation to and from the court
for a state-mandated probable cause hearing is not necessary to implement the ballot measure
approved by the voters, and must remain a reimbursable state-mandated cost.” The Commission
did not expressly address whether housing pending a probable cause hearing was severable from
housing pending trial, but expressly denied housing pending trial, as shown above.®*

Draft expedited amended parameters and guidelines were subsequently issued for comment,
which identified the two activities for reimbursement and further stated that housing costs
pending the probable cause hearing and trial were not reimbursable, as follows:

% Exhibit E, New Test Claim Decision, at p. 57.

> Exhibit E, New Test Claim Decision, at p. 57.

%8 Exhibit E, New Test Claim Decision, at p. 39.

%% Exhibit A, Test Claim Decision.

% people v. McKee (2010) 47 Cal.4th 1172, at p. 1203.
%1 Exhibit E, New Test Claim Decision, at p. 39.
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c. Preparation and attendance by the county’s designated counsel and indigent
defense counsel at the probable cause hearing. Preparation for the probable cause
hearing includes the following:

d. Secretarial, paralegal and investigator services;
e. Copying and making long distance telephone calls; and
f. Travel.

d. Transportation for each potential sexually violent predator between the designated
secured housing facility and the court only for purposes of a probable cause hearing.
Counties shall be entitled to reimbursement for such transportation anre-heusing costs,
regardless of whether the secured facility is a state facility or county facility, except in
those circumstances when the State has directly borne the costs of heusing-and
transportation, in which case no reimbursement of such costs shall be permitted.

This activity does not include transportation for purposes other than the probable
cause hearing for potential sexually violent predators awaiting trial, and does not
include housing potential sexually violent predators pending the probable cause
hearing or trial.®?

In comments submitted on the draft expedited amended parameters and guidelines, the County of
San Diego urged the Commission to consider additional “reasonably necessary” activities related
to the two activities identified above. Specifically, the County asserted that preparation for a
probable cause hearing by indigent defense counsel also requires the “retention of qualified
experts, investigators and professionals,” and that costs related to housing potential sexually
violent predators pending a probable cause hearing should continue to be reimbursable.®® In
addition, the County of Los Angeles entered testimony at the March 28, 2014 hearing, and both
the County of Los Angeles and the County of San Diego submitted additional comments in
response to the Commission’s request for comment, in which the counties seek to show that
housing pending or during the state-mandated probable cause hearing is reasonably necessary to
implement the state mandated program and continues to be reimbursable.

Government Code section 17557 provides that “[t]he proposed parameters and guidelines may
include proposed reimbursable activities that are reasonably necessary for the performance of the
state-mandated program.”® The Commission’s regulations provide that parameters and
guidelines shall include “a description of the most reasonable methods of complying with the
mandate.” “*The most reasonable methods of complying with the mandate’ are those methods

82 Exhibit F, Draft Expedited Parameters and Guidelines Amendment, at pp. 6-7.
%% Exhibit G, County of San Diego Comments, at pp. 2-3.

64 Government Code section 17557 (as amended by Stats. 2010, ch. 719 § 32 (SB 856) effective
October 19, 2010; Stats. 2011, ch. 144 (SB 112)).
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not specified in statute or executive order that are necessary to carry out the mandated
program.”®

Government Code section 17559 provides that a claimant or the state may petition to set aside a
Commission decision not supported by substantial evidence.®® Substantial evidence has been
defined in two ways: first, as evidence of ponderable legal significance...reasonable in nature,
credible, and of solid value;®” and second, as relevant evidence that a reasonable mind might
accept as adequate to support a conclusion.®® The California Supreme Court has stated that
“[o]bviously the word [substantial] cannot be deemed synonymous with ‘any” evidence.”®®
Moreover, substantial evidence is not submitted by a party; it is a standard of review, which
requires a reviewing court to uphold the determinations of a lower court, or in this context, the
Commission, if they are supported by substantial evidence. A court will not reweigh the
evidence of a lower court, or of an agency exercising its adjudicative functions; rather a court is
“obliged to consider the evidence in the light most favorable to the [agency], giving to it the
benefit of every reasonable inference and resolving all conflicts in its favor.””

The Commission’s regulations provide that hearings need not be conducted according to strict
and technical rules of evidence, but that evidence must be “the sort of evidence on which
responsible persons are accustomed to rely in the conduct of serious affairs,” and that hearsay
evidence will usually not be sufficient to support a finding unless admissible over objection in a
civil action. The regulations also provide for admission of oral or written testimony, the
introduction of exhibits, and taking official notice “in the manner and of such information as is
described in Government Code section 11515.”"* Therefore, reasonably necessary activities, in
order to be adopted by the Commission, must be supported by substantial evidence, and that
evidence must include something other than hearsay evidence.

1) Activities and costs related to housing potential sexually violent predators
pending trial are expressly denied in the test claim decision, but activities and
costs related to housing potential sexually violent predators pending a probable
cause hearing are reasonably necessary to comply with the mandate and
remain reimbursable.

% Code of Regulations, Title 2, section 1183.1(a)(4) (Register 96, No. 30: Register 2005, No.
36).

% Government Code section 17559(b) (Stats. 1984, ch. 1469, § 1: Stats. 1999, ch. 643 (AB
1679)).

67 County of Mariposa v. Yosemite West Associates (Cal. Ct. App. 5" Dist. 1998) 202 Cal.App.3d
791, at p. 805.

%8 Desmond v. County of Contra Costa (1993) 21 Cal.App.4™ 330, 335.
* People v. Bassett (1968) 69 Cal.2d 122, at p. 139.
" Martin v. State Personnel Board (Cal. Ct. App. 3d Dist. 1972) 26 Cal.App.3d 573, at p. 577.
™ Code of Regulations, title 2, section 1187.5.
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In the new test claim decision, the Commission found that costs to house a potential sexually
violent predator at a secure facility pending trial were not reimbursable, because the “purpose
and intent of Proposition 83 is to protect the public from dangerous felony offenders...” and the
proper operation of the program “requires therefore that persons must be held in custody while
awaiting trial to determine whether long-term (or permanent) commitment is appropriate.” "2
Therefore, the Commission found that holding potential sexually violent predators in custody
pending trial was an essential function of the program as enacted by the voters, and thus the
attendant housing costs are no longer reimbursable pursuant to Government Code section
17556(f). However, the Commission also found that conducting a probable cause hearing was
not necessary to implement the voter-enacted ballot measure (Proposition 83), and therefore
costs relating to a probable cause hearing were mandated by the state and remained reimbursable
on an ongoing basis.

Accordingly, the central issue for determining whether the costs of housing pending and during a
potential SVP’s state-mandated probable cause hearing are necessary to carry out the mandated
program® is whether such costs are severable from housing costs pending and during that
person’s non-reimbursable SVP trial. The Counties of San Diego and Los Angeles assert that
housing costs pending and during an SVP probable cause hearing are severable, for purposes of
mandate reimbursement, from housing costs pending and during an SVP trial and are necessary
for the state-mandated probable cause hearing. ™*

The County of San Diego, in its comments on the draft expedited parameters and guidelines,
argues that costs related to housing each potential sexually violent predator during the probable
cause hearing should continue to be reimbursable. The County states that “inmates that are the
subject of the SVP proceedings are housed by the California Department of Corrections and
Rehabilitation at facilities throughout the state as far east as Calipatria and as far north as
Coalinga.” When an inmate is brought back to San Diego the County for trial on the issue of
whether he or she is a sexually violent predator, the inmate is “generally brought to the San
Diego Central Jail, processed and then transferred to and housed at the George Bailey Detention
Facility in Otay Mesa.”” The County asserts that its “Sheriff is responsible for housing these
inmates for the duration of their stay in San Diego County, which often lasts several months.”"®

On April 25, 2014, the County of San Diego filed additional comments and further clarified and
explained these assertions, by submitting a new declaration from a member of the San Diego
County Public Defender’s Office. The declaration of Mr. Michael Ruiz states that “[g]enerally,
the alleged SVP is returned to Coalinga State Hospital after the probable cause determination,
but often there are occasions when the alleged SVP will remain in the custody of the Sheriff,

"2 Exhibit E, New Test Claim Statement of Decision, at p. 37.

3 Code of Requlations, Title 2, section 1183.1(a)(4) (Register 96, No. 30; Register 2005, No.
36).
4 See Exhibit K, Transcript of Commission Hearing, March 28, 2014.

> Exhibit G, County of San Diego Comments, at p. 3.
’® Exhibit G, County of San Diego Comments, at p. 9.
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pending trial.” The declaration further asserts that “[a]s a result of the provisions of [Welfare
and Institutions] Code section 6602 requiring a probable cause hearing, alleged SVPs are either
required to be transported and housed by the Sheriff two different times, once for the Probable
Cause hearing and once for the actual trial, or the alleged SVP remains in the custody of the
Sheriff for an extended period of time that would not have been necessary but for the probable
cause hearing requirement.”’” San Diego thus concludes that “[h]ousing inmates for their
probable cause hearings is a vital and necessary component to carrying out the balance of the
mandated activities...and should continue to be reimbursable.”

The County of Los Angeles also filed a declaration from its Public Defender’s Office, on
April 28, 2014. The declaration of Mr. Craig Osaki states directly as follows:

4. | presented arguments on behalf of the Los Angeles County Public Defender's
Office at the March 28, 2014 Commission on State Mandates hearing
regarding the proposed Parameters and Guidelines for the Sexually Violent
Predator Program.

5. During the course of the Hearing, the Commission staff appeared to base its
recommendation on the assumption that the potential S.V.P. is held in the
local county jail from the time the person is transferred from state prison until
he is committed to the State Hospital at trial.

6. This assumption is not correct in all cases.

7. Welfare and Institutions Code Section 6602.5(a) provides that “No person
may be placed in a state hospital pursuant to the provisions of this article until
there has been a probable cause determination pursuant to Section 6601.3 or
6602 that there is probable cause to believe that the individual named in the
petition is likely to engage in sexually violent predatory criminal behavior.”

8. Further, Welfare and Institutions Code Section 6600.05(a) states that
“Coalinga State Hospital shall be used whenever a person is committed to a
secure facility for mental health treatment pursuant to this article ...”

9. Also, in the case of People v. Ciancio (2003) 109 Cal.App.41h 175, the Court
construed Section 6602.5 to permit an alleged SVP to be placed in the State
Hospital after the probable cause hearing determination.

10. In Los Angeles County, the general practice of the Court is to transfer the
alleged SVP to Coalinga State Hospital after the probable cause determination
(pursuant to Welfare and Institutions Code Section 6602.5 and the Ciancio
decision.) Rarely does an