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Commission on State Mandates 
980 9th Street, Suite 300 Sacramento, CA 95814 | www.csm.ca.gov | tel (916) 323-3562 | email: csminfo@csm.ca.gov 

July 18, 2024 
Ms. Nora Frimann 
City of San Jose 
200 E. Santa Clara Street, 16th Floor 
San Jose, CA 95113 

Ms. Colleen Winchester 
City of San Jose 
200 E. Santa Clara Street, 16th Floor 
San Jose, CA 95113 

And Parties, Interested Parties, and Interested Persons (See Mailing List) 
Re: Draft Proposed Appeal of Executive Director Decision, Schedule for 

Comments, and Notice of Hearing 
Rejection of Duplicate Test Claim Filing, 23-AEDD-01 
City of San Jose, Appellant 

Dear Ms. Frimann and Ms. Winchester: 
The Draft Proposed Decision for the above-captioned matter is enclosed for your review 
and comment.   
Written Comments 
Written comments may be filed on the Draft Proposed Decision no later than 5:00 pm 
on August 8, 2024.  Please note that all representations of fact submitted to the 
Commission must be signed under penalty of perjury by persons who are authorized 
and competent to do so and must be based upon the declarant’s personal knowledge, 
information, or belief.  (Cal. Code Regs., tit. 2, § 1187.5.)  Hearsay evidence may be 
used for the purpose of supplementing or explaining other evidence but shall not be 
sufficient in itself to support a finding unless it would be admissible over an objection in 
civil actions.  (Cal. Code Regs., tit. 2, § 1187.5.)  The Commission’s ultimate findings of 
fact must be supported by substantial evidence in the record.1 
You are advised that comments filed with the Commission are required to be 
electronically filed (e-filed) in an unlocked legible and searchable PDF file, using the 
Commission’s Dropbox.  (Cal. Code Regs., tit. 2, § 1181.3(c)(1).)  Refer to 
https://www.csm.ca.gov/dropbox.shtml on the Commission’s website for electronic filing 
instructions.  If e-filing would cause the filer undue hardship or significant prejudice, 
filing may occur by first class mail, overnight delivery or personal service only upon 
approval of a written request to the executive director.  (Cal. Code Regs., tit. 2, § 
1181.3(c)(2).) 
If you would like to request an extension of time to file comments, please refer to 
section 1187.9(a) of the Commission’s regulations.  

 
1 Government Code section 17559(b), which provides that a claimant or the state may 
commence a proceeding in accordance with the provisions of section 1094.5 of the 
Code of Civil Procedure to set aside a decision of the Commission on the ground that 
the Commission’s decision is not supported by substantial evidence in the record. 
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Hearing 
This matter is set for hearing on Friday, September 27, 2024, at 10:00 a.m.  The 
Proposed Decision will be issued on or about September 13, 2024.   
Please notify Commission staff not later than the Wednesday prior to the hearing that 
you or a witness you are bringing plan to testify and please specify the names of the 
people who will be speaking for inclusion on the witness list.  When calling or emailing, 
please identify the item you want to testify on and the entity you represent.  The 
Commission Chairperson reserves the right to impose time limits on presentations as 
may be necessary to complete the agenda. 
If you would like to request postponement of the hearing, please refer to section 
1187.9(b) of the Commission’s regulations. 
Sincerely, 
 
 
 
Heather Halsey 
Executive Director 
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J:\MANDATES\2023\AEDD\23-AEDD-01\AEDD\Draft PD.docx 
 

ITEM ___ 
APPEAL OF EXECUTIVE DIRECTOR DECISION 

DRAFT PROPOSED DECISION 
Rejection of Duplicate Test Claim Filing 

23-AEDD-01 
City of San Jose, Appellant 

 

EXECUTIVE SUMMARY 
Overview 
This is an appeal of the Executive Director’s decision to reject a test claim filing by the 
City of San Jose (appellant) on California Regional Water Quality Control Board, San 
Francisco Bay Region, Order No. R2-2022-0018 (test claim permit) because it 
duplicated the Test Claim first filed by Union City on that permit (22-TC-07).   
The City of San Jose (appellant) contends its filing should be accepted and 
consolidated with Union City’s Test Claim because Union City did not plead Provision 
C.17.a.ii.3., requiring permittees to implement best management practices related to the 
unsheltered and homeless, and its homeless population and costs to comply with 
Provision C.17.a. are much higher.1 
Staff recommends the Commission adopt the Proposed Decision to uphold the 
Executive Director’s decision to reject the appellant’s test claim filing as duplicative and 
to deny the appeal. 
Procedural History 
On June 30, 2023, Union City filed a test claim on the test claim permit, which was 
deemed incomplete.  Later the same day, the appellant submitted a filing on the same 
permit, which was also deemed incomplete on October 11, 2023.2  The Commission 
served appellant a notice of “Duplicate and Incomplete Test Claim,” which indicated if 
Union City did not timely cure its test claim filing, then the appellant’s test claim filing 
could be accepted if it was timely cured.3  On May 22, 2024, Union City cured its Test 
Claim, which pled Provision C.17.a. of the test claim permit4 and was deemed complete, 

 
1 Exhibit A, Appeal of Executive Director Decision, filed June 28, 2024, pages 3, 7. 
2 Exhibit B, Notice of Duplicate and Incomplete Test Claim, issued October 11, 2023. 
3 Exhibit B, Notice of Duplicate and Incomplete Test Claim, issued October 11, 2023. 
4 Exhibit D, Excerpt from Test Claim, California Regional Water Quality Control Board, 
San Francisco Bay Region, Order No. R2-2022-0018, 22-TC-07. 
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and the Test Claim was issued for comment.5  On May 24, 2024, the appellant 
submitted a filing to cure its test claim, which also pled Provision C.17.a. of the test 
claim permit.6  On June 18, 2024, the Executive Director notified the appellant in writing 
that its filing was duplicative of the Test Claim filed by Union City (22-TC-07) and 
rejected its duplicate test claim filing.7  On June 28, 2024, the appellant filed its appeal.8  
Commission staff issued the Draft Proposed Decision on July 18, 2024.9 
Commission Responsibilities 
Section 1181.1(c) of the Commission’s regulations allows any real party in interest to 
appeal to the Commission for review of the actions and decisions of the executive 
director.  The Commission shall determine whether to uphold the executive director’s 
decision by a majority vote of the members present at the hearing.  The Commission’s 
decision shall be final and not subject to reconsideration.  Within ten days of the 
Commission’s decision, the executive director shall notify the appellant in writing of the 
decision.10 
Claims 
The following chart provides a brief summary of the claims and issues raised and staff’s 
recommendation. 

Issue Description Staff Recommendation 
Was the appeal timely filed? Section 1181.1(c)(1) of the 

Commission’s regulations 
requires the appellant to file 
a written appeal “within 10 
days of first being served 
written notice of the 
executive director's action or 
decision.”11   

Timely filed - the Executive 
Director rejected the 
appellant’s test claim filing 
on June 18, 2024, which 
was served that same day.12  
The appellant filed this 
appeal ten days later, on 
June 28, 2024.13  Thus, the 

 
5 Exhibit E, Notice of Complete Test Claim, Schedule for Comments, and Notice of 
Tentative Hearing Date, California Regional Water Quality Control Board, San 
Francisco Bay Region, Order No. R2-2022-0018, 22-TC-07, issued June 18, 2024. 
6 Exhibit F, Appellant's Response to the Second Notice of Duplicate and Incomplete 
Test Claim Filing, filed May 24, 2024. 
7 Exhibit G, Notice of Rejection of Duplicate Test Claim, issued June 18, 2024. 
8 Exhibit A, Appeal of Executive Director Decision, filed June 28, 2024. 
9 Exhibit H, Draft Proposed Decision, issued July 18, 2024. 
10 California Code of Regulations, title 2, section 1181.1(c). 
11 California Code of Regulations, title 2, section 1181.1(c)(1). 
12 Exhibit G, Notice of Rejection of Duplicate Test Claim, issued June 18, 2024. 
13 Exhibit A, Appeal of the Executive Director Decision, filed June 28, 2024. 
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Issue Description Staff Recommendation 
appellant filed its appeal 
within 10 days of the 
Executive Director’s 
rejection and this appeal 
was timely filed. 

Should the Commission 
Uphold Executive Director’s 
Decision? 

The appellant alleges the 
Commission should accept 
its test claim filing because 
Union City’s Test Claim 
does not plead Provision 
C.17.a.ii.3., which requires 
the implementation of best 
management practices to 
control or reduce the 
discharge of pollutants 
related to the homeless and 
unsheltered; and its 
homeless population and 
costs to implement the 
BMPs are much higher than 
Union City’s. 

Yes – the Executive 
Director’s decision to reject 
the appellant’s test claim 
filing is correct as matter of 
law.   
The governing statutes 
“establish[] procedures 
which exist for the express 
purpose of avoiding multiple 
proceedings, judicial and 
administrative, addressing 
the same claim that a 
reimbursable state mandate 
has been created.”14  Thus, 
Government Code section 
17521 defines a “test claim” 
as the first claim filed with 
the Commission alleging 
that a particular legislative 
enactment or executive 
order imposes costs 
mandated by the state.  The 
Commission’s regulations 
further provide “no duplicate 
test claims will be accepted 
by the Commission.”15  If, 
however, a local agency or 
school district contends the 
test claim filing affects them 
differently than the test 
claimant — meaning their 

 
14 Kinlaw v. State of California (1991) 54 Cal.3d 326, 333.  See also, County of San 
Diego v. Commission on State Mandates (2023) 91 Cal.App.5th 625, 630-631; City of 
San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1817; County of San Diego 
v. State of California (1997)15 Cal.4th 68, 86; San Diego Unified School Dist. v. 
Commission on State Mandates (2004) 33 Cal.4th 859, 872, footnote 10.  
15 California Code of Regulations, title 2, section 1183.1(b). 
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Issue Description Staff Recommendation 
legal rights and interests are 
not protected by the test 
claim filing — then that local 
agency or school district 
may file a duplicate test 
claim on the same statutes 
or executive orders, “but 
must demonstrate how and 
why they are affected 
differently.”16   
Union City’s Test Claim was 
the first claim filed on the 
test claim permit, and it has 
been deemed complete and 
properly pleads all of 
Provision C.17.a.  The 
appellant’s legal rights and 
interests are protected by 
Union City’s Test Claim, 
which must be determined 
as a matter of law.17   
Finally, the Commission’s 
regulations provide ample 
opportunity for the appellant, 
as a similarly situated 
affected agency, to 
participate in the 
Commission’s determination 
of Test Claim 22-TC-07 
without accepting and 
consolidating its filing with 
Union City’s Test Claim.18   

 
16 California Code of Regulations, title 2, section 1183.1(b). 
17 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 206; 
City of Sacramento v. State of California (1990) 50 Cal.3d 51, 64, 71, footnote 15; 
County of San Diego v. State of California (1997) 15 Cal.4th 68, 109.   
18 California Code of Regulations, title 2, section 1183.1(b). 
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Staff Analysis 
A. This Appeal was Timely Filed. 

Section 1181.1(c)(1) of the Commission’s regulations requires the appellant to file a 
written appeal “within 10 days of first being served written notice of the Executive 
Director's action or decision.”19  Here, the Executive Director rejected the appellant’s 
test claim filing on June 18, 2024, which was served that same day.20  The appellant 
filed this appeal ten days later, on June 28, 2024.21  Thus, the appellant filed its appeal 
within 10 days of the Executive Director’s rejection.  Accordingly, this appeal was timely 
filed. 

B. The Executive Director’s Rejection of Appellant’s Duplicate Test Claim 
Filing Is Consistent with the Statutes and Regulations Governing the 
Mandates Process and Is Correct as a Matter of Law. 

The City of San Jose (appellant) contends its filing should be accepted and 
consolidated with Union City’s Test Claim because Union City did not plead Provision 
C.17.a.ii.3. of the test claim permit, requiring permittees to implement best management 
practices related to the unsheltered and homeless, and its homeless population and 
costs to comply with Provision C.17.a. are much higher and will make it more difficult to 
levy fees sufficient to pay for the mandate.22 
Staff recommends the Commission deny the appeal and find the Executive Director’s 
decision to reject appellant’s test claim filing is correct as a matter of law.   
The process for seeking reimbursement under article XIII B, section 6 of the California 
Constitution is identified in Government Code sections 17500, et seq.  The governing 
statutes “establish[] procedures which exist for the express purpose of avoiding multiple 
proceedings, judicial and administrative, addressing the same claim that a reimbursable 
state mandate has been created.”23  The determination whether a statute or executive 
order imposes a reimbursable state-mandated program within the meaning of article  
XIII B, section 6 is a question of law that applies to all eligible local government 
claimants, and the test claim process, providing for the filing of a single test claim, is 
intended to protect the legal rights and interests of all eligible local government 

 
19 California Code of Regulations, title 2, section 1181.1(c)(1). 
20 Exhibit G, Notice of Rejection of Duplicate Test Claim, issued June 18, 2024. 
21 Exhibit A, Appeal of Executive Director, filed June 28, 2024. 
22 Exhibit A, Appeal of Executive Director, filed June 28, 2024, pages 3, 7. 
23 Kinlaw v. State of California (1991) 54 Cal.3d 326, 333.  See also, County of San 
Diego v. Commission on State Mandates (2023) 91 Cal.App.5th 625, 630-631; City of 
San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1817; County of San Diego 
v. State of California (1997)15 Cal.4th 68, 86; San Diego Unified School Dist. v. 
Commission on State Mandates (2004) 33 Cal.4th 859, 872, footnote 10.  
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claimants to the claim.24  Thus, Government Code section 17521 defines a “test claim” 
as the first claim filed with the Commission alleging that a particular legislative 
enactment or executive order imposes costs mandated by the state.  The Commission’s 
regulations further provide “no duplicate test claims will be accepted by the 
Commission.”25  If, however, a local agency or school district contends the test claim 
statute affects them differently than the test claimant — meaning their legal rights and 
interests are not protected by the test claim filing — then local agency or school district 
may file a duplicate test claim on the same statutes or executive orders, “but must 
demonstrate how and why they are affected differently.”26   
Union City’s Test Claim (22-TC-07) was the first claim filed on the test claim permit.  
Test Claim 22-TC-07 was deemed complete and pleads all of Provision C.17.a., as 
noted on the Test Claim form (which expressly identifies Provision C.17.a.), in the 
narrative, and in the declarations supporting the claim.27  Provision C.17.a.ii.3. requires 
“Each Permittee shall identify and implement appropriate best management practices to 
address MS4 discharges associated with homelessness that impact water quality, 
including those impacts that can lead to public health impacts.”28  And the Declarations 
filed by Union City expressly state “The Permittees will incur additional costs throughout 
the MRP3 term to implement the best management practices.”29  Thus, Union City’s 
Test Claim (22-TC-07) pleads Provision C.17.a., including Provision C.17.a.ii.3., and the 
appellant’s test claim filing on the same provision is duplicative of Test Claim 22-TC-07.   
Moreover, the appellant’s legal rights and interests are protected by Union City’s Test 
Claim, even if its costs to comply with Provision C.17.a. are higher.  Increased costs 
alone do not establish the right to reimbursement under article XIII B, section 6 of the 
California Constitution.30  Rather, the Commission is required to determine as a matter 
of law if Provision C.17.a. imposes new requirements mandated by the state, constitute 

 
24 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 206; 
City of Sacramento v. State of California (1990) 50 Cal.3d 51, 64, 71, footnote 15; 
County of San Diego v. State of California (1997) 15 Cal.4th 68, 109.   
25 California Code of Regulations, title 2, section 1183.1(b). 
26 California Code of Regulations, title 2, section 1183.1(b). 
27 Exhibit D, Excerpt from Test Claim, California Regional Water Quality Control Board, 
San Francisco Bay Region, Order No. R2-2022-0018, 22-TC-07, pages 2, 34, 58, 111. 
28 Exhibit D, Excerpt from Test Claim, California Regional Water Quality Control Board, 
San Francisco Bay Region, Order No. R2-2022-0018, 22-TC-07, pages 757-759. 
29 Exhibit D, Excerpt from Test Claim, California Regional Water Quality Control Board, 
San Francisco Bay Region, Order No. R2-2022-0018, 22-TC-07, pages 111, 58 
(Declarations of Sandra Mathews and Farooq Azim, emphasis added). 
30 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 54; Department of 
Finance v. Commission on State Mandates (Kern High School Dist.) (2003) 30 Cal.4th 
727, 735; San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 
Cal.4th 859, 876-877. 
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a new program or higher level of service, and result in increased costs mandated by the 
state of at least $1,000 in accordance with Government Code sections 17514, 17556, 
and 17564.  Government Code section 17556(d) provides the Commission “shall not 
find costs mandated by the state, as defined in Section 17514” if “the local agency or 
school district has the authority to levy service charges, fees, or assessments sufficient 
to pay for the mandated program or increased level of service.”  The fee authority issue 
is one of law, and not one of fact, and depends only on whether local government has 
“authority, i.e., the right or power, to levy fees,” and other factors such as economic 
evidence that may make the exercise of that authority impractical or undesirable are not 
relevant.31   
Finally, the Commission’s regulations provide ample opportunity for the appellant, as a 
similarly situated affected agency, to participate in the Commission’s determination of 
Test Claim 22-TC-07 without accepting and consolidating its filing with Union City’s Test 
Claim.  Section 1183.1(b) of the Commission’s regulations expressly provides: 

Other similarly situated affected agencies may participate in the process 
by filing comments in writing on any agenda item as provided in section 
1181.10 of these regulations, and may attend any Commission hearing on 
the test claim and provide written or oral comments to the Commission.32  

Thus, the appellant is not prevented from providing the Commission with written 
comments, evidence, and testimony of a larger homeless population and the higher 
costs it has incurred and can inform the Commission’s decision through the test claim 
hearing process. 
If Union City’s Test Claim (22-TC-07) is approved, the appellant and other eligible local 
government permittees identified in the permit may file reimbursement claims with the 
State Controller’s Office, in accordance with parameters and guidelines, for the actual 
costs incurred.33  
Conclusion 
Staff concludes the appellant’s test claim filing is duplicative of Union City’s Test Claim 
22-TC-07; the appellant is not affected differently than any other local government 
permittee who may file reimbursement claims with the State Controller’s Office if the 
Commission approves the Test Claim; and its legal rights and interests are protected by 
Union City’s Test Claim.  Thus, the Executive Director’s rejection of appellant’s test 
claim filing was correct as a matter of law.   

 
31 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; Connell v. Superior 
Court (1997) 59 Cal.App.4th 382; Paradise Irrigation District v. Commission on State 
Mandates (2019) 33 Cal.App.5th 174, 195; Department of Finance v. Commission on 
State Mandates (2021) 59 Cal.App.5th 546, 564.  
32 California Code of Regulations, title 2, section 1183.1(b). 
33 Government Code sections 17557, 17560, 17561. 
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Staff Recommendation 
Staff recommends the Commission adopt the Proposed Decision to uphold the 
Executive Director’s decision to reject the appellant’s test claim filing as duplicative and 
authorize staff to make any technical, non-substantive changes to the Proposed 
Decision following the hearing. 
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BEFORE THE 
COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 
IN RE APPEAL OF EXECUTIVE 
DIRECTOR DECISION: 
Rejection of Duplicate Test Claim Filing 
Filed on June 28, 2024 
City of San Jose, Appellant 

Case No.:  23-AEDD-01 
Appeal of Executive Director Decision 
DECISION PURSUANT TO  
GOVERNMENT CODE SECTION 17500 
ET SEQ.; CALIFORNIA CODE OF 
REGULATIONS, TITLE 2, DIVISION 2, 
CHAPTER 2.5, ARTICLE 7. 
(Adopted September 27, 2024) 
 

DECISION 
The Commission on State Mandates (Commission) heard and decided this appeal of 
executive director decision (AEDD) during a regularly scheduled hearing on  
September 27, 2024.  [Witness list will be included in the adopted Decision.] 
The law applicable to the Commission’s determination of a reimbursable state-
mandated program is article XIII B, section 6 of the California Constitution, Government 
Code sections 17500 et seq., and related case law. 
The Commission [adopted/modified] the Proposed Decision to [approve/deny] the 
AEDD by a vote of [vote will be included in the adopted Decision], as follows: 

Member Vote 
Lee Adams, County Supervisor  

Shannon Clark, Representative of the Director of the Office of Planning and 
Research 

 

Deborah Gallegos, Representative of the State Controller  

Renee Nash, School District Board Member  

William Pahland, Representative of the State Treasurer, Vice Chairperson  

Michelle Perrault, Representative of the Director of the Department of Finance, 
Chairperson 

 

Summary of the Findings 
This is an appeal of the Executive Director’s decision to reject a test claim filing by City 
of San Jose (appellant) on California Regional Water Quality Control Board, San 
Francisco Bay Region, Order No. R2-2022-0018 because it duplicated the Test Claim 



10 
Rejection of Duplicate Test Claim Filing, 23-AEDD-01 
Draft Proposed Appeal of Executive Director Decision 

first filed and deemed complete by Union City (California Regional Water Quality 
Control Board, San Francisco Bay Region, Order No. R2-2022-0018, 22-TC-07).   
The City of San Jose (appellant) contends its filing should be accepted and 
consolidated with Union City’s Test Claim because Union City did not plead Provision 
C.17.a.ii.3. of the test claim permit, requiring permittees to implement best management 
practices related to the unsheltered and homeless, and its homeless population and 
costs to comply with Provision C.17.a. are much higher and will make it more difficult to 
levy fees sufficient to pay for the mandate.34 
The Commission denies the appeal and finds the Executive Director’s decision to reject 
appellant’s test claim filing is correct as a matter of law.   
The process for seeking reimbursement under article XIII B, section 6 of the California 
Constitution is identified in Government Code sections 17500, et seq.  The governing 
statutes “establish[] procedures which exist for the express purpose of avoiding multiple 
proceedings, judicial and administrative, addressing the same claim that a reimbursable 
state mandate has been created.”35  The determination whether a statute or executive 
order imposes a reimbursable state-mandated program within the meaning of article  
XIII B, section 6 is a question of law that applies to all eligible local government 
claimants, and the test claim process, providing for the filing of a single test claim, is 
intended to protect the legal rights and interests of all eligible local government 
claimants to the claim.36  Thus, Government Code section 17521 defines a “test claim” 
as the first claim filed with the Commission alleging that a particular legislative 
enactment or executive order imposes costs mandated by the state.  The Commission’s 
regulations further provide “no duplicate test claims will be accepted by the 
Commission.”37  If, however, a local agency or school district contends the test claim 
filing affects them differently than the test claimant — meaning their legal rights and 
interests are not protected by the test claim filing — then that local agency or school 
district may file a duplicate test claim on the same statutes or executive orders, “but 
must demonstrate how and why they are affected differently.”38   
Union City’s Test Claim (22-TC-07) was the first claim filed on the test claim permit.  
Test Claim 22-TC-07 was deemed complete and pleads all of Provision C.17.a., as 

 
34 Exhibit A, Appeal of Executive Director Decision, filed June 28, 2024, pages 3, 7. 
35 Kinlaw v. State of California (1991) 54 Cal.3d 326, 333.  See also, County of San 
Diego v. Commission on State Mandates (2023) 91 Cal.App.5th 625, 630-631; City of 
San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1817; County of San Diego 
v. State of California (1997)15 Cal.4th 68, 86; San Diego Unified School Dist. v. 
Commission on State Mandates (2004) 33 Cal.4th 859, 872, footnote 10.  
36 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 206; 
City of Sacramento v. State of California (1990) 50 Cal.3d 51, 64, 71, footnote 15; 
County of San Diego v. State of California (1997) 15 Cal.4th 68, 109.   
37 California Code of Regulations, title 2, section 1183.1(b). 
38 California Code of Regulations, title 2, section 1183.1(b). 
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noted on the Test Claim form (which expressly identifies Provision C.17.a.), in the 
narrative, and in the declarations supporting the claim.39  Provision C.17.a.ii.3. requires 
“Each Permittee shall identify and implement appropriate best management practices to 
address MS4 discharges associated with homelessness that impact water quality, 
including those impacts that can lead to public health impacts.”40  And the Declarations 
filed by Union City expressly state ““The Permittees will incur additional costs 
throughout the MRP3 term to implement the best management practices.”41  Thus, 
Union City’s Test Claim (22-TC-07) pleads Provision C.17.a., including Provision 
C.17.a.ii.3., and the appellant’s test claim filing on the same provision is duplicative of 
Test Claim 22-TC-07.   
Moreover, the appellant’s legal rights and interests are protected by Union City’s Test 
Claim, even if its costs to comply with Provision C.17.a. are higher.  Increased costs 
alone do not establish the right to reimbursement under article XIII B, section 6 of the 
California Constitution.42  Rather, the Commission is required to determine as a matter 
of law if Provision C.17.a. imposes new requirements mandated by the state, constitute 
a new program or higher level of service, and result in increased costs mandated by the 
state of at least $1,000 in accordance with Government Code sections 17514, 17556, 
and 17564.  Government Code section 17556(d) provides the Commission “shall not 
find costs mandated by the state, as defined in Section 17514” if “the local agency or 
school district has the authority to levy service charges, fees, or assessments sufficient 
to pay for the mandated program or increased level of service.”  The fee authority issue 
is one of law, and not one of fact, and depends only on whether local government has 
“authority, i.e., the right or power, to levy fees,” and other factors such as economic 
evidence that may make the exercise of that authority impractical or undesirable are not 
relevant.43   
Finally, the Commission’s regulations provide ample opportunity for the appellant, as a 
similarly situated affected agency, to participate in the Commission’s determination of 

 
39 Exhibit D, Excerpt from Test Claim, California Regional Water Quality Control Board, 
San Francisco Bay Region, Order No. R2-2022-0018, 22-TC-07, pages 2, 34, 58, 111. 
40 Exhibit D, Excerpt from Test Claim, California Regional Water Quality Control Board, 
San Francisco Bay Region, Order No. R2-2022-0018, 22-TC-07, pages 757-759. 
41 Exhibit D, Excerpt from Test Claim, California Regional Water Quality Control Board, 
San Francisco Bay Region, Order No. R2-2022-0018, 22-TC-07, pages 111, 58 
(Declarations of Sandra Mathews and Farooq Azim, emphasis added). 
42 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 54; Department of 
Finance v. Commission on State Mandates (Kern High School Dist.) (2003) 30 Cal.4th 
727, 735; San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 
Cal.4th 859, 876-877. 
43 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; Connell v. Superior 
Court (1997) 59 Cal.App.4th 382; Paradise Irrigation District v. Commission on State 
Mandates (2019) 33 Cal.App.5th 174, 195; Department of Finance v. Commission on 
State Mandates (2021) 59 Cal.App.5th 546, 564.  
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Test Claim 22-TC-07 without accepting and consolidating its filing with Union City’s Test 
Claim.  Section 1183.1(b) of the Commission’s regulations expressly provides: 

Other similarly situated affected agencies may participate in the process 
by filing comments in writing on any agenda item as provided in section 
1181.10 of these regulations, and may attend any Commission hearing on 
the test claim and provide written or oral comments to the Commission.44  

Thus, the appellant is not prevented from providing the Commission with written 
comments, evidence, and testimony of a larger homeless population and the higher 
costs it has incurred and can inform the Commission’s decision through the test claim 
hearing process. 
If Union City’s Test Claim (22-TC-07) is approved, the appellant and other eligible local 
government permittees identified in the permit may file reimbursement claims with the 
State Controller’s Office, in accordance with parameters and guidelines, for the actual 
costs incurred.45 
Accordingly, the Commission denies this appeal. 

COMMISSION FINDINGS 
I. Chronology 

06/30/2023 Union City filed a test claim on California Regional Water Quality 
Control Board, San Francisco Bay Region, Order No. R2-2022-
0018,46 which was deemed incomplete. 

06/30/2023 The appellant filed a test claim on California Regional Water Quality 
Control Board, San Francisco Bay Region, Order No. R2-2022-
0018, which was deemed duplicative and incomplete. 

10/11/2023 Commission staff sent a notice to the appellant advising the test 
claim filing was duplicative and incomplete, but if Union City did not 
timely cure its test claim filing, then the appellant’s test claim could 
be accepted if it was timely cured.47 

10/24/2023 The appellant filed a request for extension of time to file documents 
to cure its test claim filing, which was partially granted. 

01/09/2024 The appellant filed documents to cure its test claim filing. 

 
44 California Code of Regulations, title 2, section 1183.1(b). 
45 Government Code sections 17557, 17560, 17561. 
46 Also referred to as MRP3. 
47 Exhibit B, Notice of Duplicate and Incomplete Test Claim, issued October 11, 2023. 
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02/23/2024 Commission staff sent a second notice to the appellant advising the 
test claim filing was duplicative and incomplete.48 

03/07/2024 The appellant filed a request for extension of time to file documents 
to cure its test claim filing, which was granted. 

05/22/2024 Union City filed documents to cure its filing.49  Commission staff 
deemed the Test Claim complete and issued Test Claim California 
Regional Water Quality Control Board, San Francisco Bay Region, 
Order No. R2-2022-0018, 22-TC-07 for comment.50 

05/24/2024 The appellant filed documents to cure its test claim filing.51 
06/18/2024 The Executive Director sent a notice to the appellant rejecting the 

duplicate test claim filing.52 
06/28/2024 The appellant filed its Appeal of Executive Director Decision.53 
07/18/2024 Commission staff issued the Draft Proposed Decision on the 

Appeal.54 
II. Background 

The underlying facts are not in dispute.  On June 30, 2023, Union City filed a test claim 
on California Regional Water Quality Control Board, San Francisco Bay Region, Order 
No. R2-2022-0018 (test claim permit), which was deemed incomplete.  Later the same 
day, the appellant filed a test claim on the same permit, which was deemed duplicate 
and incomplete on October 11, 2023.55  The notice informed the appellant it’s filing was 
duplicative, but if Union City did not timely cure its test claim filing, then the appellant’s 
test claim filing could be accepted if it was timely cured.56  On May 22, 2024, Union City 

 
48 Exhibit C, Second Notice of Duplicate and Incomplete Test Claim, issued  
February 23, 2024. 
49 Exhibit D, Excerpt from Test Claim, California Regional Water Quality Control Board, 
San Francisco Bay Region, Order No. R2-2022-0018, 22-TC-07. 
50 Exhibit E, Notice of Complete Test Claim, Schedule for Comments, and Notice of 
Tentative Hearing Date, California Regional Water Quality Control Board, San 
Francisco Bay Region, Order No. R2-2022-0018, 22-TC-07, issued June 18, 2024. 
51 Exhibit F, Appellant's Response to the Second Notice of Duplicate and Incomplete 
Test Claim Filing, filed May 24, 2024. 
52 Exhibit G, Notice of Rejection of Duplicate Test Claim, issued June 18, 2024. 
53 Exhibit A, Appeal of Executive Director Decision, filed June 28, 2024. 
54 Exhibit H, Draft Proposed Decision, issued July 18, 2024. 
55 Exhibit B, Notice of Duplicate and Incomplete Test Claim, issued October 11, 2023. 
56 Exhibit B, Notice of Duplicate and Incomplete Test Claim, issued October 11, 2023. 
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cured its Test Claim, which pled Provision C.17.a. of the test claim permit,57 it was 
deemed complete, and the Test Claim was issued for comment.58  On May 24, 2024, 
the appellant filed documents to cure its test claim filing, which also pled Provision 
C.17.a. of the test claim permit.59  On June 18, 2024, the Executive Director notified the 
appellant in writing that its test claim was duplicative of the Test Claim filed by Union 
City (22-TC-07) and rejected the test claim filing.60   
The appellant appeals the Executive Director’s June 18, 2024 decision.61  The basis for 
this appeal is limited to one section of the test claim permit (Provision C.17.a.) and 
whether Union City’s test claim sufficiently pleads this provision or whether the provision 
impacts the appellant differently and thus, the appellant’s test claim filing should be 
accepted and consolidated with Union City’s Test Claim, 22-TC-07.   
III. Appellant’s Position 

The appellant contends California Code of Regulations, title 2, section 1183.1 sets forth 
a two-step process for the receipt of test claim filings.  “First, is the claim duplicative; 
and second, if so, whether the affected agencies are similarly situated.  Neither of these 
factors are present here.”62   
The appellant alleges its test claim filing does not duplicate Union City’s Test Claim 
because the costs incurred by the appellant to comply with Provision C.17. Discharges 
Associated with Unsheltered Homeless Populations are much higher than those 
incurred by Union City: 

San Jose’s proposed Test Claim raises important issues related to the 
unhoused, the requirements of the Municipal Regional Stormwater Permit, 
and the permittees inability to fund this mandate. In support of the 
rejection, the Director cites to Union City’s Test Claim for Provision C.17, 
seeking $2,455.00. In sharp contrast, San Jose’s claim for Provision 
C.17a.ii.(3) alone is $19,022,757 for Fiscal Year 22-23. The dramatic 
difference in the magnitude of the claims make it apparent that San Jose’s 
test claim does not duplicate Union City’s and, in fact, Provision C.17 

 
57 Exhibit D, Excerpt from Test Claim, California Regional Water Quality Control Board, 
San Francisco Bay Region, Order No. R2-2022-0018, 22-TC-07. 
58 Exhibit E, Notice of Complete Test Claim, Schedule for Comments, and Notice of 
Tentative Hearing Date, California Regional Water Quality Control Board, San 
Francisco Bay Region, Order No. R2-2022-0018, 22-TC-07, issued June 18, 2024. 
59 Exhibit F, Appellant's Response to the Second Notice of Duplicate and Incomplete 
Test Claim Filing, filed May 24, 2024. 
60 Exhibit G, Notice of Rejection of Duplicate Test Claim, issued June 18, 2024. 
61 Exhibit A, Appeal of Executive Director Decision, filed June 28, 2024. 
62 Exhibit A, Appeal of Executive Director Decision, filed June 28, 2024, page 5. 
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impacts San José differently. San Jose’s claim should proceed and be 
consolidated with Union City’s for the Commission’s efficiency.63 

In addition to this financial disparity, the appellant asserts Union City’s test claim does 
not address the mandate to implement best management practices related to the 
unsheltered under Provision C.17.a.ii.3, “which Union City has yet to incur or calculate” 
and, thus, it’s Test Claim is more comprehensive than Union City’s Test Claim.64    
The appellant contends even if its filing is duplicative of Union City’s test claim, it is not 
similarly situated to Union City because the order affects the appellant differently.  First, 
the analysis of whether a local agency has the authority to levy service charges, fees, or 
assessments sufficient to pay for the mandated program or increased level of service 
“can differ when considering costs less than $3,000.00 as compared to over 
$19,000,00.00.”65  Second, the appellant argues it faces different challenges with its 
unsheltered homeless population:  Union City’s estimated homeless population is 489, 
while appellant’s homeless population is “6,200 individuals – over twelve times that of 
Union City’s -- approximately 70% of which are unsheltered.”66  Finally, the appellant’s 
“work on implementation of best management practices demonstrates the difference in 
the two claims.”67  The appellant has budgeted for and provided services referenced in 
the order including safe parking areas, mobile pump-out services, vouchers for RV 
sanitary sewage disposal, and cleaning of human waste or pickup programs.68  In 
addition, the appellant provides Services, Outreach, Assistance and Resources (SOAR) 
programs and emergency interim shelter beds.69  “In sharp contrast, Union City’s claim 
for the entire C.17a is $2,455.00, less than three thousand dollars.  Union City’s 
declarations demonstrate that the ‘The Permittees will incur additional costs throughout 
the MRP3 term to implement the best management practices.’”70  
The appellant concludes the “Commission should be informed by San Jose’s 
experience on this very important issue and its claim should proceed and be 
consolidated with Union City’s.”71 

 
63 Exhibit A, Appeal of Executive Director Decision, filed June 28, 2024, page 2. 
64 Exhibit A, Appeal of Executive Director Decision, filed June 28, 2024, pages 3, 5. 
65 Exhibit A, Appeal of Executive Director Decision, filed June 28, 2024, page 7. 
66 Exhibit A, Appeal of Executive Director Decision, filed June 28, 2024, page 7. 
67 Exhibit A, Appeal of Executive Director Decision, filed June 28, 2024, page 7, 
emphasis in original. 
68 Exhibit A, Appeal of Executive Director Decision, filed June 28, 2024, page 7. 
69 Exhibit A, Appeal of Executive Director Decision, filed June 28, 2024, page 7. 
70 Exhibit A, Appeal of Executive Director, filed June 28, 2024, page 7. 
71 Exhibit A, Appeal of Executive Director, filed June 28, 2024, page 8. 
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IV. Discussion  
Section 1181.1(c) of the Commission’s regulations allows any real party in interest to 
appeal to the Commission for review of the actions and decisions of the executive 
director.  The Commission shall determine whether to uphold the executive director’s 
decision by a majority vote of the members present at the hearing.  The Commission’s 
decision shall be final and not subject to reconsideration.  Within ten days of the 
Commission’s decision, the executive director shall notify the appellant in writing of the 
decision.72 

A. This Appeal Was Timely Filed. 
Commission regulation section 1181.1(c)(1) addresses executive director appeals and 
provides:  “The appellant shall file the appeal in writing within 10 days of first being 
served written notice of the executive director's action or decision.”73  Here, the 
Executive Director rejected the appellant’s test claim filing on June 18, 2024, and 
provided the appellant with written notice that same day.74  The appellant filed this 
appeal on June 28, 2024.75  Thus, the appellant filed its appeal within 10 days of the 
Executive Director’s rejection.  Accordingly, this appeal was timely filed. 

B. The Executive Director’s Rejection of the Appellant’s Duplicate Test Claim 
Filing Is Consistent with the Statutes and Regulations Governing the 
Mandates Process and Is Correct as a Matter of Law. 
1. The Statutes that Govern the Mandates Process Are Designed to Avoid 

Multiple Proceedings Addressing the Same Claim and Protect the Legal 
Rights and Interests of All Eligible Claimants. 

The process for seeking reimbursement under article XIII B, section 6 of the California 
Constitution is identified in Government Code sections 17500, et seq.  The governing 
statutes “establish[] procedures which exist for the express purpose of avoiding multiple 
proceedings, judicial and administrative, addressing the same claim that a reimbursable 
state mandate has been created.”76  Government Code section 17521 defines a “test 
claim” as the first claim filed with the Commission alleging that a particular legislative 
enactment or executive order imposes costs mandated by the state.  The test claim is 
required to identify the specific sections of statutes or executive orders alleged to 
contain a mandate, include a detailed description of the new activities and costs that 
arise from the mandate, any actual increased costs incurred by the claimant, and a 
statewide cost estimate of increased costs that all local agencies or school districts will 
incur to implement the alleged mandate during the fiscal year immediately following the 

 
72 California Code of Regulations, title 2, section 1181.1(c). 
73 California Code of Regulations, title 2, section 1181.1(c)(1). 
74 Exhibit G, Notice of Rejection of Duplicate Test Claim, issued June 18, 2024. 
75 Exhibit A, Appeal of Executive Director Decision, filed June 28, 2024. 
76 Kinlaw v. State of California (1991) 54 Cal.3d 326, 333. 
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fiscal year for which the claim was filed.77  A test claim is only required to allege 
reimbursable costs exceeding $1,000 for the Commission to take jurisdiction of the test 
claim.78  Following the receipt of a test claim, the process is required to “[p]rovide for 
presentation of evidence by the claimant, the Department of Finance, and any other 
affected department or agency, and any other interested person.”79  If the Commission 
approves the test claim, the Commission adopts parameters and guidelines “for 
reimbursement of any claims relating to the statute or executive order.”80  “The 
parameters and guidelines adopted by the commission shall specify the fiscal years for 
which local agencies and school districts shall be reimbursed for costs incurred.”81  The 
adopted parameters and guidelines are sent to the State Controller’s Office, which then 
issues claiming instructions to assist all eligible local agencies and school districts in 
claiming costs to be reimbursed for the program.82  “Issuance of the claiming 
instructions shall constitute a notice of the right of the local agencies and school districts 
to file reimbursement claims, based upon parameters and guidelines adopted by the 
commission.”83  Each eligible claimant may thereafter file initial and annual claims for 
reimbursement with the State Controller’s Office for all costs mandated by the state, as 
provided in the parameters and guidelines, which are subject to the Controller’s review 
and audit.84 
Thus, the test claim process functions as a class action, where the Commission’s 
decision on the test claim “applies to all local governments and school districts in the 
state.” 

An initial reimbursement claim filed by a local government or school 
district is known as a test claim. (Gov. Code, § 17521.) “The test claim 
process allows the claimant and other interested parties to present written 
evidence and testimony at a public hearing. [Citations.] Based on that 
evidence, the Commission must decide whether the challenged statute or 
executive order mandates a new program or increased level of service.” 
(Coast Community College Dist. v. Commission on State Mandates (2022) 
13 Cal.5th 800, 808, 297 Cal.Rptr.3d 67, 514 P.3d 854 (CCCD).) “The 
Commission's adjudication of the test claim ‘governs all subsequent claims 
based on the same statute.’ ” (Department of Finance v. Commission on 
State Mandates (2021) 59 Cal.App.5th 546, 553, fn. 4, 273 Cal.Rptr.3d 
619; see also SDUSD, at p. 872, fn. 10, 16 Cal.Rptr.3d 466, 94 P.3d 589 

 
77 Government Code section 17553. 
78 Government Code section 17564. 
79 Government Code section 17553(a)(1). 
80 Government Code section 17557(a). 
81 Government Code section 17557(c). 
82 Government Code section 17558. 
83 Government Code section 17561(d)(1). 
84 Government Code sections 17560, 17561(d)(1). 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS17521&originatingDoc=Iff99c490f42811eda29fe28f87a85bfb&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=cbae65c1ee614cdbac02d205c0ae61ec&contextData=(sc.History*oc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2056778120&pubNum=0007052&originatingDoc=Iff99c490f42811eda29fe28f87a85bfb&refType=RP&fi=co_pp_sp_7052_808&originationContext=document&transitionType=DocumentItem&ppcid=0c0c78d08c574356b853ccd3bd993229&contextData=(sc.Search)#co_pp_sp_7052_808
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2056778120&pubNum=0007052&originatingDoc=Iff99c490f42811eda29fe28f87a85bfb&refType=RP&fi=co_pp_sp_7052_808&originationContext=document&transitionType=DocumentItem&ppcid=0c0c78d08c574356b853ccd3bd993229&contextData=(sc.Search)#co_pp_sp_7052_808
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2056778120&originatingDoc=Iff99c490f42811eda29fe28f87a85bfb&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=0c0c78d08c574356b853ccd3bd993229&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2052703772&pubNum=0007053&originatingDoc=Iff99c490f42811eda29fe28f87a85bfb&refType=RP&fi=co_pp_sp_7053_553&originationContext=document&transitionType=DocumentItem&ppcid=0c0c78d08c574356b853ccd3bd993229&contextData=(sc.Search)#co_pp_sp_7053_553
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2052703772&pubNum=0007053&originatingDoc=Iff99c490f42811eda29fe28f87a85bfb&refType=RP&fi=co_pp_sp_7053_553&originationContext=document&transitionType=DocumentItem&ppcid=0c0c78d08c574356b853ccd3bd993229&contextData=(sc.Search)#co_pp_sp_7053_553
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2052703772&pubNum=0007053&originatingDoc=Iff99c490f42811eda29fe28f87a85bfb&refType=RP&fi=co_pp_sp_7053_553&originationContext=document&transitionType=DocumentItem&ppcid=0c0c78d08c574356b853ccd3bd993229&contextData=(sc.Search)#co_pp_sp_7053_553
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004798599&pubNum=0004645&originatingDoc=Iff99c490f42811eda29fe28f87a85bfb&refType=RP&fi=co_pp_sp_4645_872&originationContext=document&transitionType=DocumentItem&ppcid=0c0c78d08c574356b853ccd3bd993229&contextData=(sc.Search)#co_pp_sp_4645_872
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[“a ‘test claim is like a class action — the Commission’s decision applies to 
all [local governments and] school districts in the state’ ”].)85 

The determination whether a statute or executive order imposes a reimbursable state-
mandated program within the meaning of article XIII B, section 6 is a question of law, 
and the test claim process, providing for the filing of a single test claim, is intended to 
protect the legal rights and interests of all eligible local government claimants to the 
claim.86   
Consistent with the governing statutes, section 1183.1(b) of the Commission’s 
regulations provides “the first claim filed on a statute or executive order by a similarly 
situated claimant is the test claim and no duplicate test claims will be accepted by the 
Commission.”  The regulation further explains other similarly situated affected agencies 
may participate in the process by filing comments on the test claim and participating in 
the hearing on the matter: 

[T]he first claim filed on a statute or executive order by a similarly situated 
claimant is the test claim and no duplicate test claims will be accepted by 
the Commission. Other similarly situated affected agencies may 
participate in the process by filing comments in writing on any agenda item 
as provided in section 1181.10 of these regulations, and may attend any 
Commission hearing on the test claim and provide written or oral 
comments to the Commission.87  

The regulations also provide a test claim may be prepared as a joint effort between two 
or more claimants and filed with the Commission if the claimants attest to all of the 
following in the test claim filing: 

• The claimants allege state-mandated costs result from the same statute or 
executive order; 

• The claimants agree on all issues of the test claim; and, 

• The claimants have designated one contact person to act as the sole 
representative for all claimants.88   

The Executive Director has the authority to reject a duplicate test claim filing because 
the Commission does not have jurisdiction to hear it:  “Any test claim, or portion of a test 

 
85 County of San Diego v. Commission on State Mandates (2023) 91 Cal.App.5th 625, 
630-631; see also, Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-333; City of 
San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1817; County of San Diego 
v. State of California (1997)15 Cal.4th 68, 86; San Diego Unified School Dist. v. 
Commission on State Mandates (2004) 33 Cal.4th 859, 872, footnote 10. 
86 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 206; 
City of Sacramento v. State of California (1990) 50 Cal.3d 51, 64, 71, footnote 15; 
County of San Diego v. State of California (1997) 15 Cal.4th 68, 109.   
87 California Code of Regulations, title 2, section 1183.1(b), emphasis added. 
88 California Code of Regulations, title 2, section 1183.1(b). 
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claim, that the Commission lacks jurisdiction to hear for any reason, including that the 
test claim was not filed within the period of limitation required by subdivision (c) of this 
section, may be rejected or dismissed by the executive director with a written notice 
stating the reason therefor.”89 
If, however, a local agency or school district contends the test claim filing affects them 
differently than the test claimant – meaning their legal rights and interests are not 
protected by the test claim filing – then that local agency or school district may file a 
duplicate test claim on the same statutes or executive orders, “but must demonstrate 
how and why they are affected differently.”90   

2. The Appellant’s Filing Is Duplicative of Union City’s Test Claim (22-TC-
07); the Appellant Is Not Affected Differently Than Any Other Local 
Government Permittee Who May File Reimbursement Claims with the 
State Controller’s Office if the Commission Approves Test Claim 22-TC-
07; and the Appellant’s Legal Rights and Interests Are Fully Protected 
by the Processing of Test Claim 22-TC-07.  Therefore, Rejection of the 
Appellant’s Filing Was Correct as a Matter of Law. 

The appellant contends its filing on California Regional Water Quality Control Board, 
San Francisco Bay Region, Order No. R2-2022-0018 is not duplicative of Union City’s 
test claim filing on the same executive order because: 

• Union City’s Test Claim (22-TC-07) does not address the mandate to implement 
best management practices related to the unsheltered under Provision 
C.17.a.ii.3.91 

• The costs incurred by the appellant are much higher than the costs alleged by 
Union City.92   

The appellant further contends even if its filing is duplicative of Union City’s Test Claim, 
the appellant is not similarly situated to Union City because Provision C.17.a. of Order 
No. R2-2022-0018 affects the appellant differently as follows: 

• The analysis of whether a local agency has the authority to levy service charges, 
fees, or assessments sufficient to pay for the mandated program or increased 
level of service “can differ when considering costs less than $3,000.00 as 
compared to over $19,000,00.00.”93   

• The appellant faces different challenges with its unsheltered population:  Union 
City’s estimated homeless population is 489, while appellant’s homeless 

 
89 California Code of Regulations, title 2, section 1183.1(g). 
90 California Code of Regulations, title 2, section 1183.1(b). 
91 Exhibit A, Appeal of Executive Director Decision, filed June 28, 2024, pages 7-8. 
92 Exhibit A, Appeal of Executive Director Decision, filed June 28, 2024, pages 3, 7. 
93 Exhibit A, Appeal of Executive Director Decision, filed June 28, 2024, page 7. 
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population is “6,200 individuals – over twelve times that of Union City’s -- 
approximately 70% of which are unsheltered.”94   

• Appellant’s “work on implementation of best management practices 
demonstrates the difference in the two claims.”95  The appellant has budgeted for 
and provided services referenced in the order including safe parking areas, 
mobile pump-out services, vouchers for RV sanitary sewage disposal, and 
cleaning of human waste or pickup programs.  In addition, appellant provides 
Services, Outreach, Assistance and Resources (SOAR) programs and 
emergency interim shelter beds.96  “In sharp contrast, Union City’s claim for the 
entire C.17a is $2,455.00, less than three thousand dollars.”97 

Thus, the appellant is essentially alleging the Union City Test Claim (22-TC-07) does 
not request reimbursement to implement best management practices related to the 
unsheltered in accordance with Provision C.17.a.ii.3., and its homeless population and 
the costs incurred to comply with Provision C.17.a. including implementation are much 
larger than Union City’s population and costs, which will affect the appellant’s ability to 
levy service charges, fees, or assessments sufficient to cover the costs to comply with 
Provision C.17.a. 
The Commission finds the Executive Director’s decision to reject the appellant’s 
duplicative test claim is correct as a matter of law. 
Union City’s Test Claim (22-TC-07) was the first claim filed on the test claim permit, a 
stormwater permit issued by the San Francisco Bay Regional Water Quality Control 
Board to many local governments including counties, cities, and districts in the following 
regions:  Alameda, Contra Costa, Santa Clara, San Mateo, Fairfield, and Vallejo.98  Test 
Claim 22-TC-07 pleads all of Provision C.17.a., as noted on the Test Claim form (which 
expressly identifies Provision C.17.a.), in the narrative, and in the declarations 
supporting the claim.99  Provision C.17.a. is a lengthy provision, generally addressing 
discharges into the MS4 associated with the homeless population, and requires the 
development and submission of a best management practices report and the 
development and submission of a map identifying approximate locations of unsheltered 

 
94 Exhibit A, Appeal of Executive Director Decision, filed June 28, 2024, page 7. 
95 Exhibit A, Appeal of Executive Director Decision, filed June 28, 2024, page 7, 
emphasis in original. 
96 Exhibit A, Appeal of Executive Director Decision, filed June 28, 2024, page 7. 
97 Exhibit A, Appeal of Executive Director Decision, filed June 28, 2024, page 7. 
98 Exhibit D, Excerpt from Test Claim, California Regional Water Quality Control Board, 
San Francisco Bay Region, Order No. R2-2022-0018, 22-TC-07, page 2. 
99 Exhibit D, Excerpt from Test Claim, California Regional Water Quality Control Board, 
San Francisco Bay Region, Order No. R2-2022-0018, 22-TC-07, pages 2, 34, 58, 111. 
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homeless populations.100  Provision C.17.a. contains three groups of paragraphs 
identified as “task description” (C.17.a.i.), “implementation level” (C.17.a.ii.), and 
“reporting” (C.17.a.iii.).101  Provision C.17.a.ii.3. (implementation level) provides, in 
pertinent part:  “Each Permittee shall identify and implement appropriate best 
management practices to address MS4 discharges associated with homelessness that 
impact water quality, including those impacts that can lead to public health impacts.”102  
Union City’s test claim narrative states the following: 

7. Discharges Associated with Unsheltered Homeless Populations 
New Requirement. Provision C.17.a of the MRP3 requires Permittees to 
collectively develop and submit a best management practice report that 
identifies practices to address non-storm water discharges associated with 
homelessness into MS4s that impact water quality and specific milestones 
for reducing such discharges. (MRP3 at C.17-1 – 3, Section 7 at S7-0218-
0220.) Provision C.17.a of the MRP3 also requires Permittees to report on 
the programmatic efforts being implemented within Permittee’s jurisdiction, 
or at the countywide or regional level, to address MS4 discharges 
associated with homelessness. (Id.) The MRP3 Fact Sheet acknowledges 
these are new programs. (MRP3 Fact Sheet at A-38, Section 7 at S7-
0297.) 
Permittees are required to develop and submit a regional best 
management practice report to identify control measures to address non-
stormwater discharges associated with unsheltered homeless populations 
and identify milestones to reduce such discharges. To meet this new 
MRP3 requirement, the Program collaborated with the other four 
countywide programs on a regional project to develop the required best 
management practice report, which was submitted with each Permittee’s 
Fiscal Year 22/23 annual report. (Mathews Decl., ¶9.j.) 
Additionally, each Permittee is required to submit a map identifying, the 
approximate locations of unsheltered homeless populations, including 
encampments and other areas where other unsheltered homeless people 
live relative to storm drains, creeks, and flood control channels. To support 
its members, the Program worked with County officials to obtain the 
required geo-located point in time count data, developed an approach for 
creating the maps, and updated its GIS system to produce the required 
maps for each of its members. (Id.) 

 
100 Exhibit D, Excerpt from Test Claim, California Regional Water Quality Control Board, 
San Francisco Bay Region, Order No. R2-2022-0018, 22-TC-07, pages 757-759. 
101 Exhibit D, Excerpt from Test Claim, California Regional Water Quality Control Board, 
San Francisco Bay Region, Order No. R2-2022-0018, 22-TC-07, pages 757-759. 
102 Exhibit D, Excerpt from Test Claim, California Regional Water Quality Control Board, 
San Francisco Bay Region, Order No. R2-2022-0018, 22-TC-07, page 758. 
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The City submitted the maps with its Fiscal Year 22/23 annual report. The 
Union City Fiscal Year 22/23 Union City costs for new Provision C.17 
programs were $2,455. (Mathews Decl., ¶ 10; Azim Decl., ¶ 8.g.)103 

The declaration of Sandra Mathews, Vice President of Larry Walker Associates and 
project manager for the Alameda Countywide Clean Water Program, filed in support of 
the Test Claim, adds the following:  “The Permittees will incur additional costs 
throughout the MRP3 term to implement the best management practices.”104  The 
declaration of Farooq Azim, City Engineer, includes the same statement verbatim.105 
Thus, all of Provision C.17.a., including Provision C.17.a.ii.3 regarding the 
implementation of the best management practices, are properly pled in Union City’s 
Test Claim (22-TC-07).  The appellant’s filing, also pleading all of Provision C.17.a., is 
duplicative of Union City’s Test Claim.106  On June 18, 2024, Commission staff issued 
Test Claim 22-TC-07 for comment to all parties, interested parties, and interested 
persons, identifying Provision C.17.a. as included in the test claim filing, and all parties, 
interested parties, and interested persons have the ability to participate in the hearing 
process for that Test Claim.107  In this case, the appellant as a copermittee, is an 
interested party to 22-TC-07 since it will be eligible to submit reimbursement claims if 
that claim is approved and therefore has a pecuniary interest in the matter.  
The hearing on 22-TC-07 will determine, among other things, whether Provision C.17.a. 
imposes a reimbursable state-mandated program within the meaning of article XIII B, 
section 6, which is a question of law applicable to all eligible local government claimants 
(here, any copermittees with increased costs mandated by the state).108  The following 
mandate elements must be met to require reimbursement under article XIII B, section 6 
with respect to all of Provision C.17.a.: 

 
103 Exhibit D, Excerpt from Test Claim, California Regional Water Quality Control Board, 
San Francisco Bay Region, Order No. R2-2022-0018, 22-TC-07, page 34, emphasis 
added. 
104 Exhibit D, Excerpt from Test Claim, California Regional Water Quality Control Board, 
San Francisco Bay Region, Order No. R2-2022-0018, 22-TC-07, pages 104, 111, 
emphasis added. 
105 Exhibit D, Excerpt from Test Claim, California Regional Water Quality Control Board, 
San Francisco Bay Region, Order No. R2-2022-0018, 22-TC-07, page 58. 
106 Exhibit F, Appellant's Response to the Second Notice of Duplicate and Incomplete 
Test Claim, filed May 24, 2024. 
107 Exhibit E, Notice of Complete Test Claim, Schedule for Comments, and Notice of 
Tentative Hearing Date, California Regional Water Quality Control Board, San 
Francisco Bay Region, Order No. R2-2022-0018, 22-TC-07, issued June 18, 2024. 
108 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 206; 
City of Sacramento v. State of California (1990) 50 Cal.3d 51, 64, 71, footnote 15; 
County of San Diego v. State of California (1997) 15 Cal.4th 68, 109.   
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1. A state statute or executive order requires or “mandates” local agencies or 
school districts to perform an activity.109 

2. The mandated activity constitutes a “program” that either: 
a. Carries out the governmental function of providing a service to the 

public; or 
b. Imposes unique requirements on local agencies or school districts and 

does not apply generally to all residents and entities in the state.110 
3. The mandated activity is new when compared with the legal requirements 

in effect immediately before the enactment of the test claim statute or 
executive order and it increases the level of service provided to the 
public.111 

4. The mandated activity results in the local agency or school district 
incurring increased costs of at least $1,000, within the meaning of sections 
17514 and 17564.  Increased costs, however, are not reimbursable if an 
exception identified in Government Code section 17556 applies to the 
activity.112 

If the Commission finds Provision C.17.a. of the test claim permit imposes a 
reimbursable state-mandated program as a matter of law, parameters and guidelines 
will be adopted, and all eligible local government copermittees, including the appellant, 
will be able to file reimbursement claims with the State Controller’s Office for their costs 
mandated by the state.113 
Moreover, the appellant’s legal rights and interests are protected by Union City’s Test 
Claim, even if its costs to comply with Provision C.17.a. are higher.  The appellant 
asserts the test claim permit affects it differently because the appellant has a larger 
homeless population, has incurred significantly higher costs than Union City in 
implementing the test claim permit, and its ability to levy fees will be affected.114  The 
appellant concludes the “Commission should be informed by San Jose’s experience on 

 
109 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 
859, 874. 
110 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 
859, 874-875 (reaffirming the test set out in County of Los Angeles (1987) 43 Cal.3d 46, 
56). 
111 San Diego Unified School Dist. (2004) 33 Cal.4th 859, 874-875, 878; Lucia Mar 
Unified School District v. Honig (1988) 44 Cal.3d 830, 835. 
112 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of 
Sonoma v. Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284; 
Government Code sections 17514 and 17556. 
113 Government Code sections 17557, 17560, 17561. 
114 Exhibit A, Appeal of Executive Director Decision, filed June 28, 2024, pages 3, 7. 
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this very important issue and its claim should proceed and consolidated with Union 
City’s.”115 
However, the size of the homeless population and higher costs experienced by the 
appellant are not relevant at the test claim stage of the proceedings.  Increased costs 
alone do not establish the right to reimbursement under article XIII B, section 6 of the 
California Constitution.116  Rather, as explained above, the Commission is required to 
determine if Provision C.17.a. imposes new requirements on local government, 
mandated by the state, that constitute a new program or higher level of service, and 
result in costs mandated by the state of at least $1,000 in accordance with Government 
Code sections 17514, 17556, and 17564.   
In addition, Government Code section 17556(d) provides the Commission “shall not find 
costs mandated by the state, as defined in Section 17514” if the Commission finds “the 
local agency or school district has the authority to levy service charges, fees, or 
assessments sufficient to pay for the mandated program or increased level of service.”  
The fee authority issue is one of law, and not one of fact, and depends only on whether 
local government has “authority, i.e., the right or power, to levy fees,” and other factors 
such as economic evidence that may make the exercise of that authority impractical or 
undesirable are not relevant.117   
Moreover, the Commission’s regulations provide ample opportunity for the appellant, as 
a similarly situated affected agency, to participate in the Commission’s determination of 
Test Claim 22-TC-07 without accepting and consolidating its filing with Union City’s Test 
Claim.  Section 1183.1(b) of the Commission’s regulations expressly provides: 

Other similarly situated affected agencies may participate in the process 
by filing comments in writing on any agenda item as provided in section 
1181.10 of these regulations, and may attend any Commission hearing on 
the test claim and provide written or oral comments to the Commission.118  

Thus, the appellant is not prevented from providing the Commission with written 
comments, evidence, and testimony of a larger homeless population and the higher 
costs it has incurred and can inform the Commission’s decision through the test claim 
hearing process.  All comments and evidence provided by interested parties are 
included in the administrative record for the matter.   

 
115 Exhibit A, Appeal of Executive Director Decision, filed June 28, 2024, page 8. 
116 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 54; Department of 
Finance v. Commission on State Mandates (Kern High School Dist.) (2003) 30 Cal.4th 
727, 735; San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 
Cal.4th 859, 876-877. 
117 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; Connell v. 
Superior Court (1997) 59 Cal.App.4th 382; Paradise Irrigation District v. Commission on 
State Mandates (2019) 33 Cal.App.5th 174, 195; Department of Finance v. Commission 
on State Mandates (2021) 59 Cal.App.5th 546, 564.  
118 California Code of Regulations, title 2, section 1183.1(b). 
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Accordingly, the appellant has not demonstrated it is not similarly situated to Union City, 
nor that the test claim permit affects it differently.  Thus, the Executive Director’s 
rejection of appellant’s filing is correct as a matter of law.   

V. Conclusion 
Based on the foregoing analysis, the Commission upholds the Executive Director’s 
decision to reject the appellant’s test claim filing as duplicative and denies the appeal. 
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