COUNTY OF LOS ANGELES
DEPARTMENT OF AUDITOR-CONTROLLER

RECEIVED
KENNETH HAHN HALL OF ADMINISTRATION May 08, 2023
500 WEST TEMPLE STREET, ROOM 525 -
LOS ANGELES, CALIFORNIA 90012-3873 Si%’;m,‘if;;‘:z,?;
PHONE: (213) 974-8301 FAX: (213) 626-5427
OSCAR VALDEZ ASSISTANT AUDITOR-CONTROLLERS

INTERIM AUDITOR-CONTROLLER
MAJIDA ADNAN
ROBERT G. CAMPBELL
CONNIE YEE

May 8, 2023 Via Drop Box

Ms. Heather Halsey

Executive Director

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

Dear Ms. Halsey:

RESPONSE TO THE COMMISSION ON STATE MANDATES’
PROPOSED DRAFT DECISION ON THE COUNTY’S SEX OFFENDERS
REGISTRATION: PETITIONS FOR TERMINATION TEST CLAIM

The County of Los Angeles (“Claimant”) submits the attached Comments in response to
the Commission on State Mandates’ Proposed Draft Decision on our Sex Offenders
Registration: Petitions for Termination, 21-TC-03 Test Claim.

If you have any questions please call me, or your staff may contact Fernando Lemus at
(213) 974-0324 or via e-mail at flemus@auditor.lacounty.gov.

Very truly yours,

=7

Oscar Valdez
Interim Auditor-Controller
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RESPONSE TO THE COMMISSION ON STATE MANDATES’
DRAFT PROPOSED DECISION ON THE COUNTY’S SEX OFFENDERS
REGISTRATION: PETITIONS FOR TERMINATION TEST CLAIM

1. Senate Bill 384 Did Not Eliminate A Crime and Therefore No Bar Exists to
Reimbursement

Senate Bill (SB) 384 did not eliminate a crime and, therefore, Government Code (GC)
§ 17556(g) does not bar reimbursement.

In its Proposed Decision, the Commission on State Mandates (Commission) finds that
although the test claim statute imposes State-mandated activities on county law
enforcement agencies and the District Attorneys, the County of Los Angeles (County or
Claimant) is exempt from reimbursement under GC § 17556(g) because the statute
“eliminated a crime or infraction.” The Commission relied on two decisions, Accomplice
Liability for Felony Murder, 19-TC-02 and Sex Offenders: Disclosure by Law Enforcement
Officers, 97-TC-15, as support for denying Claimant’s test claim. The test claim Sex
Offenders: Disclosure by Law Enforcement Officers, 97-TC-15, added crimes to the list
of registerable offenses, which meant if a person convicted of these crimes failed to
register, they would be guilty of a felony or misdemeanor.

SB 384 did not add or remove crimes. It created a process by which convicted sex
offenders may petition the court to be removed from the sex offender registry. The District
Attorney may oppose the petition and request a hearing, and the court ultimately decides
whether the duty to register is terminated. Accordingly, SB 384 did not explicitly remove
registration requirements from convicted sex offenders, but rather created a procedure
for the courts and the District Attorney to consider whether factors warranted termination
or continued registration. Conversely, in 97-TC-15, the Legislature affirmatively included
additional crimes that warranted registration, which potentially triggered the crime of
failure to register.

In Accomplice Liability for Felony Murder, 19-TC-02, the Commission held that a crime
was eliminated because SB 1437 eliminated the felony murder rule and natural probable
consequences doctrine from being utilized in murder convictions. Here, SB 384 did not
eliminate the crime of failing to register. A sex offender may still be found guilty of the
crime of failing to register. Further, SB 384 did not remove crimes from being considered
registerable offenses. If the Legislature’s intent was to remove crimes from being
considered registerable offenses, it would have so stated. The duty to register is impacted
only if a person files a petition and it is unopposed by the District Attorney and approved
by the court. SB 384 does not automatically by operation of law remove offenses from
registration requirements, unlike in 97-TC-15, which affirmatively added crimes, or
19-TC-02, which limited the felony murder rule and natural-and-probable-consequences
doctrine from being used in murder cases.
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GC § 17556 (g) states that costs are not mandated by the State if the statute created a
new crime or infraction, eliminated a crime or infraction, or changed the penalty for a
crime of infraction, but only for that portion of the statute relating to the enforcement of
the crime or infraction (emphasis added). The latter portion to GC § 17556 (g) clearly
demonstrates that the use of this exemption should not be broadly interpreted. In
CA School Board Association v. State of California, 171 Cal.App. 4" 1183, 1215, the court
noted that GC § 17556 (f), as it was formerly written, was too broad when it stated, “The
statute or executive order imposes duties that are ‘reasonably within the scope of a ballot
measure approved by the voters in a statewide or local election ...” The court found that
the “reasonably within the scope of” language was impermissibly broad and that it allowed
for the denial of reimbursement when reimbursement is constitutionally required.
Similarly, the Commission’s application of GC § 17556 (g) is overbroad. SB 384 did not
modify or amend Penal Code (PC) § 290.018 with regards to the enforcement of the crime
of failure to register. It restates that all sex offenders shall register upon being discharged
or paroled “unless the duty to register is terminated pursuant to Section 290.5.”
See PC § 290.018. The fact that SB 384 inserted this language in PC § 290.018 does
not create a bar to reimbursement because SB 384 did not eliminate the crime of failure
to register. SB 384 created a tiered registration process pursuant to PC § 290.5 and the
insertion of this language in PC § 290.018 is collateral to the test claim statute and,
therefore, the exemption should not apply.

Il. SB 384 Imposes Duties on Public Defenders

Although there is no federal right to counsel in post-conviction matters, there are
situations that trigger the due process clause under State law and require that counsel be
appointed. For example, courts have held that “if a [habeas] petition attacking the validity
of a judgment states a prima facie case leading to issuance of an order to show cause,
the appointment of counsel is demanded by due process concerns.” (In re Clark (1993)
5 Cal.4th 750, 780, 21 Cal.Rptr.2d 509, 855 P.2d 729.) When “an indigent petitioner has
stated facts sufficient to satisfy the court that a hearing is required, his claim can no longer
be treated as frivolous and he is entitled to have counsel appointed to represent him.”
(Shipman, at p. 232, 42 Cal.Rptr. 1, 397 P.2d 993; see also People v. Fryhaat (2019) 35
Cal.App.5th 969, 980-981, 248 Cal.Rptr.3d 39 [due process requires appointment of
counsel when defendant establishes prima facie case for postconviction relief under
PC § 1473.7]; People v. Rouse (2016) 245 Cal.App.4th 292, 299, 199 Cal.Rptr.3d 360
[due process right to counsel at a Proposition 47 resentencing hearing arose after the
‘[d]lefendant passed the eligibility stage”.)

Similarly, a petitioner under SB 384 must first comply with the sex offender registration
time requirements, provide proof of current registration, and then serve the petition on the
court, the prosecutor, and the relevant policing agencies (see PC § 290.5(a)(1) and (2).)
Once the petitioner makes a prima facie showing that he is entitled to relief, the District
Attorney still can request a hearing “on the petition if the petitioner has not fulfilled the
requirement described in subdivision(e) of Section 290... or if community safety would be
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significantly enhanced by the person’s continued registration.” “If no hearing is requested,
the petition for termination shall be granted by the court.” [PC § 290.5(a)(2)]

Petitioners who cannot afford counsel must be appointed counsel for these contested
hearings in accordance with due process principles. At the hearing, a judge can consider
the following: the nature and facts of the registerable offense; the age and number of
victims; whether any victim was a stranger at the time of offense; criminal and non-criminal
behavior before and after the conviction for the registerable offense; the time period
during which the person has not reoffended; successful treatment of a sex offender
treatment program and the person’s risk of sexual or violent re-offense, including risk
levels based on risk assessment tools; or any other evidence submitted by the parties,
which is reliable, material and relevant.! These evidentiary factors to be considered by
the court are presented by both the District Attorney and the petitioner. Permitting a
petitioner who is not familiar with cross examination, subpoenaing witnesses or
documents, hiring experts, and the rules of evidence would cause a breakdown in the
process of meaningful adversarial testing that is central to our system of justice. Due
process would be violated if counsel is not appointed in the adversarial process created
by SB 384 that allows the District Attorney to present evidence. Therefore, since SB 384
created a process that compels the court to appoint counsel if a hearing takes place, the
Public Defender costs should be reimbursable.

' Penal Code § 290.5(a)(3)
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DECLARATION OF SERVICE BY EMAIL

I, the undersigned, declare as follows:

I am a resident of the County of Sacramento and I am over the age of 18 years, and not a party to
the within action. My place of employment is 980 Ninth Street, Suite 300, Sacramento,
California 95814.

On May 8, 2023, I served the:

e Claimant’s Comments on the Draft Proposed Decision filed May 8, 2023

Sex Offenders Registration: Petitions for Termination, 21-TC-03

Statutes 2017, Chapter 541, Section 12 (SB 384), effective January 1, 2018,
operative July 1, 2021

County of Los Angeles, Claimant

by making it available on the Commission’s website and providing notice of how to locate it to
the email addresses provided on the attached mailing list.

I declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct, and that this declaration was executed on May 8, 2023 at Sacramento,
California.

C Mg

Jill L. Magee =
Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

(916) 323-3562




5/8/23, 9:30 AM Mailing List

COMMISSION ON STATE MANDATES

Mailing List
Last Updated: 5/5/23
Claim Number: 21-TC-03
Matter: Sex Offenders Registration: Petitions for Termination

Claimant: County of Los Angeles

TO ALL PARTIES, INTERESTED PARTIES, AND INTERESTED PERSONS:

Each commission mailing list is continuously updated as requests are received to include or remove any
party or person on the mailing list. A current mailing list is provided with commission correspondence, and
a copy of the current mailing list is available upon request at any time. Except as provided otherwise by
commission rule, when a party or interested party files any written material with the commission
concerning a claim, it shall simultaneously serve a copy of the written material on the parties and interested
parties to the claim identified on the mailing list provided by the commission. (Cal. Code Regs., tit. 2, §
1181.3.)

Adaoha Agu, County of San Diego Auditor & Controller Department

Projects, Revenue and Grants Accounting, 5530 Overland Avenue, Ste. 410 , MS:0-53, San Diego,
CA 92123

Phone: (858) 694-2129

Adaoha.Agu@sdcounty.ca.gov

Rachelle Anema, Division Chief, County of Los Angeles
Accounting Division, 500 W. Temple Street, Los Angeles, CA 90012
Phone: (213) 974-8321

RANEMA @auditor.lacounty.gov

Lili Apgar, Specialist, State Controller's Office

Local Reimbursements Section, 3301 C Street, Suite 740, Sacramento, CA 95816
Phone: (916) 324-0254

lapgar@sco.ca.gov

Socorro Aquino, State Controller's Office

Division of Audits, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-7522

SAquino@sco.ca.gov

Aaron Avery, Legislative Representative, California Special Districts Association
1112 T Street Bridge, Suite 200, Sacramento, CA 95814

Phone: (916) 442-7887

Aarona@csda.net

Anna Barich, Attorney, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814
Phone: (916) 323-3562

Anna.Barich@csm.ca.gov
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Guy Burdick, Consultant, MGT Consulting

2251 Harvard Street, Suite 134, Sacramento, CA 95815
Phone: (916) 833-7775

gburdick@mgtconsulting.com

Allan Burdick,

7525 Myrtle Vista Avenue, Sacramento, CA 95831
Phone: (916) 203-3608

allanburdick@gmail.com

Evelyn Calderon-Yee, Burcau Chief, State Controller's Office

Local Government Programs and Services Division, Bureau of Payments, 3301 C Street, Suite 740,

Sacramento, CA 95816
Phone: (916) 324-5919
ECalderonYee@sco.ca.gov

Annette Chinn, Cost Recovery Systems, Inc.

705-2 East Bidwell Street, #294, Folsom, CA 95630
Phone: (916) 939-7901

achinncrs@aol.com

Carolyn Chu, Senior Fiscal and Policy Analyst, Legislative Analyst's Office
925 L Street, Suite 1000, Sacramento, CA 95814

Phone: (916) 319-8326

Carolyn.Chu@lao.ca.gov

Kris Cook, Assistant Program Budget Manager, Department of Finance
915 L Street, 10th Floor, Sacramento, CA 95814

Phone: (916) 445-3274

Kris.Cook@dof.ca.gov

Brian Cote, Senior Government Finance & Administration Analyst, California State Association of

Counties (CSAC)

1100 K Street, Suite 101, Sacramento, CA 95814
Phone: (916) 650-8184

bcote@counties.org

Thomas Deak, Senior Deputy, County of San Diego

Office of County Counsel, 1600 Pacific Highway, Room 355, San Diego, CA 92101
Phone: (619) 531-4810

Thomas.Deak@sdcounty.ca.gov

Kalyn Dean, Senior Legislative Analyst, California State Association of Counties (CSAC)
Government Finance and Administration, 1100 K Street, Suite 101, Sacramento, CA 95814
Phone: (916) 327-7500

kdean@counties.org

Ted Doan, Budget Analyst, Department of Finance

Local Government Unit, 915 L Street, Sacramento, CA 95814
Phone: (916) 445-3274

Ted.Doan@dof.ca.gov

Donna Ferebee, Department of Finance

915 L Street, Suite 1280, Sacramento, CA 95814
Phone: (916) 445-8918
donna.ferebee@dof.ca.gov

https://csm.ca.gov/csmint/cats/print_mailing_list_from_claim.php
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Tim Flanagan, Office Coordinator, Solano County

Register of Voters, 678 Texas Street, Suite 2600, Fairfield, CA 94533
Phone: (707) 784-3359

Elections@solanocounty.com

Heather Halsey, Executive Director, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814

Phone: (916) 323-3562

heather.halsey@csm.ca.gov

Chris Hill, Principal Program Budget Analyst, Department of Finance
Local Government Unit, 915 L Street, Sacramento, CA 95814

Phone: (916) 445-3274

Chris.Hill@dof.ca.gov

Tiffany Hoang, Associate Accounting Analyst, State Controller's Office

Local Government Programs and Services Division, Bureau of Payments, 3301 C Street, Suite 740,
Sacramento, CA 95816

Phone: (916) 323-1127

THoang@sco.ca.gov

Jason Jennings, Director, Maximus Consulting

Financial Services, 808 Moorefield Park Drive, Suite 205, Richmond, VA 23236
Phone: (804) 323-3535

SB90@maximus.com

Angelo Joseph, Supervisor, State Controller's Office

Local Government Programs and Services Division, Bureau of Payments, 3301 C Street, Suite 740,
Sacramento, CA 95816

Phone: (916) 323-0706

AlJoseph@sco.ca.gov

Anita Kerezsi, AK & Company

2425 Golden Hill Road, Suite 106, Paso Robles, CA 93446
Phone: (805) 239-7994

akcompanysb90@gmail.com

Lisa Kurokawa, Bureau Chief for Audits, State Controller's Office
Compliance Audits Bureau, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 327-3138

lkurokawa@sco.ca.gov

Kim-Anh Le, Deputy Controller, County of San Mateo
555 County Center, 4th Floor, Redwood City, CA 94063
Phone: (650) 599-1104

kle@smcgov.org

Fernando Lemus, Principal Accountant - Auditor, County of Los Angeles

Claimant Representative

Auditor-Controller's Office, 500 West Temple Street, Room 603, Los Angeles, CA 90012
Phone: (213) 974-0324

flemus@auditor.lacounty.gov

Erika Li, Chief Deputy Director, Department of Finance
915 L Street, 10th Floor, Sacramento, CA 95814

Phone: (916) 445-3274

erika.li@dof.ca.gov
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Diego Lopez, Consultant, Senate Budget and Fiscal Review Committee
1020 N Street, Room 502, Sacramento, CA 95814

Phone: (916) 651-4103

Diego.Lopez@sen.ca.gov

Amber Lozano, Department of Justice

Child Protection Program, Room H122, 4949 Boradway, Sacramento, CA 95820
Phone: (916) 227-3263

amber.lozano@doj.ca.gov

Everett Luc, Accounting Administrator I, Specialist, State Controller's Office
3301 C Street, Suite 740, Sacramento, CA 95816

Phone: (916) 323-0766

ELuc@sco.ca.gov

Jill Magee, Program Analyst, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814

Phone: (916) 323-3562

Jill. Magee@csm.ca.gov

Darryl Mar, Manager, State Controller's Office
3301 C Street, Suite 740, Sacramento, CA 95816
Phone: (916) 323-0706

DMar@sco.ca.gov

Michelle Mendoza, MAXIMUS

17310 Red Hill Avenue, Suite 340, Irvine, CA 95403
Phone: (949) 440-0845
michellemendoza@maximus.com

Lourdes Morales, Senior Fiscal and Policy Analyst, Legislative Analyst's Office
925 L Street, Suite 1000, Sacramento, CA 95814

Phone: (916) 319-8320

Lourdes.Morales@LAO.CA.GOV

Marilyn Munoz, Senior Staff Counsel, Department of Finance
915 L Street, Sacramento, CA 95814

Phone: (916) 445-8918

Marilyn.Munoz@dof.ca.gov

Andy Nichols, Nichols Consulting

1857 44th Street, Sacramento, CA 95819
Phone: (916) 455-3939
andy@nichols-consulting.com

Craig Osaki, Deputy in Charge, Los Angeles County Public Defender's Office
9425 Penfield Avenue #2700, Chatsworth, CA 91311

Phone: (213) 974-2811

cosaki@pubdef.lacounty.gov

Patricia Pacot, Accountant Auditor I, County of Colusa

Office of Auditor-Controller, 546 Jay Street, Suite #202 , Colusa, CA 95932
Phone: (530) 458-0424

ppacot@countyofcolusa.org

Arthur Palkowitz, Law Offices of Arthur M. Palkowitz
12807 Calle de la Siena, San Diego, CA 92130

https://csm.ca.gov/csmint/cats/print_mailing_list_from_claim.php
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Phone: (858) 259-1055
palkowitz@aplawoffices.onmicrosoft.com

Kirsten Pangilinan, Specialist, State Controller's Office

Local Reimbursements Section, 3301 C Street, Suite 740, Sacramento, CA 95816
Phone: (916) 322-2446

KPangilinan@sco.ca.gov

Jai Prasad, County of San Bernardino

Office of Auditor-Controller, 222 West Hospitality Lane, 4th Floor, San Bernardino, CA 92415-0018
Phone: (909) 386-8854

jai.prasad@sbcountyatc.gov

Jonathan Quan, Associate Accountant, County of San Diego

Projects, Revenue, and Grants Accounting, 5530 Overland Ave, Suite 410, San Diego, CA 92123
Phone: 6198768518

Jonathan.Quan@sdcounty.ca.gov

Roberta Raper, Director of Finance, City of West Sacramento
1110 West Capitol Ave, West Sacramento, CA 95691

Phone: (916) 617-4509

robertar@cityofwestsacramento.org

Cindy Sconce, Director, MGT

Performance Solutions Group, 3600 American River Drive, Suite 150, Sacramento, CA 95864
Phone: (916) 276-8807

csconce@mgtconsulting.com

Carla Shelton, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814
Phone: (916) 323-3562
carla.shelton@csm.ca.gov

Camille Shelton, Chief Legal Counsel, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814

Phone: (916) 323-3562

camille.shelton@csm.ca.gov

Natalie Sidarous, Chief, State Controller's Office

Local Government Programs and Services Division, 3301 C Street, Suite 740, Sacramento, CA
95816

Phone: 916-445-8717

NSidarous@sco.ca.gov

Jolene Tollenaar, MGT Consulting Group

2251 Harvard Street, Suite 134, Sacramento, CA 95815
Phone: (916) 243-8913

jolenetollenaar@gmail.com

Evelyn Tseng, City of Newport Beach

100 Civic Center Drive, Newport Beach, CA 92660
Phone: (949) 644-3127
etseng@newportbeachca.gov

Brian Uhler, Principal Fiscal & Policy Analyst, Legislative Analyst's Olffice
925 L Street, Suite 1000, Sacramento, CA 95814

Phone: (916) 319-8328

Brian.Uhler@LAO.CA.GOV

https://csm.ca.gov/csmint/cats/print_mailing_list_from_claim.php

5/6



5/8/23, 9:30 AM

Mailing List

Oscar Valdez, Interim Auditor-Controller, County of Los Angeles

Claimant Contact

Auditor-Controller's Office, 500 West Temple Street, Room 525, Los Angeles, CA 90012
Phone: (213) 974-0729

ovaldez@auditor.lacounty.gov

Antonio Velasco, Revenue Auditor, City of Newport Beach
100 Civic Center Drive, Newport Beach, CA 92660

Phone: (949) 644-3143

avelasco@newportbeachca.gov

Ada Waelder, Legislative Analyst, Government Finance and Administration, California State
Association of Counties (CSAC)

1100 K Street, Suite 101, Sacramento, CA 95814

Phone: (916) 327-7500

awaelder@counties.org

Renee Wellhouse, David Wellhouse & Associates, Inc.
3609 Bradshaw Road, H-382, Sacramento, CA 95927
Phone: (916) 797-4883

dwa-renee(@surewest.net

Jeannine Willie, California Department of Justice (D-01)

Missing Persons DNA Program, 4949 Broadway, Room A132, Sacramento, CA 95820
Phone: (916) 227-5997

jeannine.willie@doj.ca.gov

Colleen Winchester, Senior Deputy City Attorney, City of San Jose
200 East Santa Clara Street, 16th Floor, San Jose, CA 95113

Phone: (408) 535-1987

Colleen.Winchester@sanjoseca.gov

Jacqueline Wong-Hernandez, Deputy Executive Director for Legislative Affairs, California State
Association of Counties (CSAC)

1100 K Street, Sacramento, CA 95814

Phone: (916) 650-8104

jwong-hernandez@counties.org

Elisa Wynne, Staff Director, Senate Budget & Fiscal Review Committee
California State Senate, State Capitol Room 5019, Sacramento, CA 95814
Phone: (916) 651-4103

elisa.wynne@sen.ca.gov

Helmholst Zinser-Watkins, Associate Governmental Program Analyst, State Controller's Office
Local Government Programs and Services Division, Bureau of Payments, 3301 C Street, Suite 700,
Sacramento, CA 95816

Phone: (916) 324-7876

HZinser-watkins@sco.ca.gov

https://csm.ca.gov/csmint/cats/print_mailing_list_from_claim.php 6/6



	Claimant's Comments on the Draft Proposed Decision 050823
	Proof of Service 050823

