
 
 

 
 
 
 
 

 
August 14, 2020 
 Via Drop Box 
Heather Halsey 
Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 
 

RE: Interested Party County of San Diego’s Comments on Proposed 
Decision 
Accomplice Liability for Felony Murder, 19-TC-02 
Penal Code Sections 188, 189, and 1170.95; Statutes 2018, Chapter 1015 
(SB 1437) 

 
Dear Ms. Halsey: 
 
 The County of San Diego (the “County”) respectfully requests the Commission 
reconsider the conclusion in its proposed decision that Section 1170.95 of the Penal Code 
(“Section 1170.95”) falls within the exception set forth in Section 17556(g) of the 
Government Code (“Section 17556(g)”).  Section 1170.95 does not eliminate a crime.  
Section 1170.95 simply creates a post-conviction petition procedure.   

 
Section 1170.95 does not Eliminate a Crime 

 
Section 1170.95 does not eliminate the crime of murder.  Section 1170.95 does not 

define the crime of murder.  Indeed, Section 1170.95 has absolutely no substantive 
impact on the crime of murder.  It simply creates a procedural mechanism for a person 
previously convicted of murder to challenge their conviction.   

 
Section 1170.95 is found in Part 2 of the Penal Code, which is entitled “Of 

Criminal Procedure,” instead of Part 1, entitled “Of Crimes and Punishments.”  This 
indicates Section 1170.95 sets forth a procedure, not a substantive crime. 1  Section 

                                                 
1 See Decision in Youth Offender Parole Hearings, 17-TC-29, at 53 (noting that a 

statute fell within Part 3 of the Penal Code (“Of Imprisonment and the Death Penalty”) 
and not Part 2 (“Of Criminal Procedure”) and finding that fact persuasive as to whether 
the statute related to procedure or penalties). 
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1170.95 is purely a procedural device, not a substantive change in the existence of a 
crime. 2 

 
The Commission’s proposed decision holds that the amendments to Sections 188 

and 189 of the Penal Code “changed the elements of the crime of murder.”  (Proposed 
Decision at 26-27.) 3  But Section 1170.95 should be analyzed separately from Sections 

                                                 
2 Nor does the statute “change[] the penalty for a crime,” another exception set 

forth Section 17556(g).  In order to change the penalty for a crime, a crime must have 
been committed in the first place.  Section 1170.95 provides a methodology to vacate a 
sentence based on the assumption that the crime of murder was not even committed.  
“The effect of a successful petition under section 1170.95 is to vacate the judgment...as if 
no judgment had ever been rendered.”  People v. Superior Court (Gooden), 42 Cal. App. 
5th 270, 286, (2019), review denied (Feb. 19, 2020) (internal quotation marks and 
citations omitted); see also People v. Nash, -- Cal. Rptr. 3d --, 2020 WL 4461245, at *12 
(Cal. Ct. App. Aug. 3, 2020).  (“[S]ection 1170.95 does not provide for resentencing a 
defendant who stands convicted of murder, but for resentencing a defendant whose 
murder conviction has been vacated based on a change to the offense of murder.”)   
  

3 The County respectfully disagrees with this conclusion as well and submits that 
Sections 188 and 189 also did not eliminate a crime.  Those sections merely changed a 
theory of liability for the crime of murder.  The crime of murder still exists.  See, e.g, 
People v. Chun, 45 Cal. 4th 1172, 1184 (2009) (explaining the felony-murder rule is a 
theory of malice that supports a conviction for the crime of murder); People v. Chiu, 59 
Cal. 4th 155, 166 (2014) (natural and probable consequences is a theory of liability for 
the crime of murder).   

Indeed, in order to convict a defendant of the crime of murder, a jury need not 
reach a unanimous decision as to the defendant’s theory of liability for the crime of 
murder—it must only agree that the defendant is liable for the crime of murder.  See 
People v. Quiroz, 215 Cal. App. 4th 65, 74 (2013) (“[W]e have also held that a jury need 
not agree on the legal theory underlying a single murder charge. This rule applies 
whether the choice is between premeditated murder and felony-murder theories, or 
between direct liability and aiding and abetting liability theories”) (internal citations 
omitted); People v. Jenkins, 22 Cal. 4th 900, 1024–25, as modified (June 28, 2000) (“It is 
settled that as long as each juror is convinced beyond a reasonable doubt that defendant is 
guilty of murder as that offense is defined by statute, it need not decide unanimously by 
which theory he is guilty.”)  

However, the Commission need not necessarily reach this question because the 
test claim seeks reimbursement for the increased costs incurred due to the resentencing 
petition process, which is found only in Section 1170.95.  (Test Claim at 5 (test claim 
statute “requires the County to provide representation, prosecution, and housing to 
petitioners who file a resentencing petition under the subject law.”))  
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188 and 189.  Test claims seek reimbursement for “increased costs which a local 
agency…is required to incur…as a result of any statute…which mandates a new 
program or higher level of service….”  Cal. Gov’t Code § 17514.  Section 1170.95 is a 
separate statute enacted by SB 1437, and thus in this test claim, the Commission should 
independently consider the specific issue of whether Section 1170.95 eliminated a crime.   

 
Indeed, in the Commission’s proposed decision, the Commission initially analyzed 

Sections 188 and 189 distinctly from Section 1170.95, finding that Sections 188 and 189 
are not a state-mandated program because they do not impose requirements on local 
government, but finding that Section 1170.95 does impose requirements on local 
government.  (See Proposed Decision at pp. 24-26.)  The Commission should similarly 
separately analyze whether the Section 17556(g) exception applies to each individual 
statute.   

 
The proposed decision also implicitly acknowledges in some places that Section 

1170.95 did not make a substantive change to the crime of murder but only provides a 
petition process.  See Proposed Decision at 16 (“Penal Code section 1170.95 was added 
to provide a petition and hearing process by which [petitioners] can obtain a review 
by filing a petition”); id. at 26 (County employees must “represent their clients during 
the petition proceedings under section 1170.95”); id. at 27 (“Penal Code section 
1170.95 was enacted to provide a petition and hearing process”) (emphasis added).  
This petition and hearing process provides a method to reverse a conviction, but it does 
not change the crime of murder itself.  See id. at 27.  Accordingly, Section 1170.95 does 
not fall within the exception set forth in Section 17556(g). 

 
I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct to the best of my personal knowledge, information or belief. 
 

 
THOMAS E. MONTGOMERY, County Counsel 

 
 

By:  
 CHRISTINA SNIDER, Senior Deputy 
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42 Cal.App.5th 270
Court of Appeal, Fourth District, Division 1, California.

The PEOPLE, Petitioner,
v.

The SUPERIOR COURT OF SAN
DIEGO COUNTY, Respondent;

Allen Gooden, Real Party in Interest.
The People, Petitioner,

v.
The Superior Court of San

Diego County, Respondent;
Marty Dominguez, Real Party in Interest.

D075787
|

D075790
|

Filed 11/19/2019

Synopsis
Background: Petitioners, who had been convicted of
murder, filed petitions to vacate their convictions and for
resentencing under procedures established in senate bill that
amended mens rea requirement for murder and restricted
application of felony-murder rule and natural and probable
consequences doctrine. Following consolidation, the Superior
Court, San Diego County, Nos. CR61365 and CR105918,
Louis R. Hanoian, J., denied the People's motions to dismiss
petitions on grounds that senate bill invalidly amended voter-
approved initiatives that increased punishments for murder
and augmented list of predicate offenses for first degree
felony-murder liability. The People filed petitions for writs
of mandate and/or prohibition, seeking order directing the
Superior Court to vacate its order and enter new order
granting dismissal motions.

Holdings: The Court of Appeal, McConnell, P.J., held that:

senate bill did not amend initiative that increased punishments
for first- and second-degree murder, and

senate bill did not amend initiative that augmented list of
predicate offenses for first degree felony-murder liability.

Petitions denied.

O'Rourke, J., dissented with statement.

See also, 2019 WL 6125910.

Procedural Posture(s): Appellate Review; Post-Conviction
Review.

**241  Original consolidated proceedings in mandate
challenging order of the Superior Court of San Diego County,
Louis R. Hanoian, Judge. Petitions denied. (Super. Ct. No.
CR61365) (Super. Ct. No. CR105918)

Attorneys and Law Firms

Summer Stephan, District Attorney, Mark A. Amador, Linh
Lam and Christine Bannon, Deputy District Attorneys, for
Petitioner.

No appearance for Respondent.

Angela Bartosik, Randy Mize, Chief Deputy Public
Defenders, Robert Ford and Troy A. Britt, Deputy Public
Defenders, for Real Parties in Interest.

Xavier Becerra, Attorney General, Thomas S. Patterson,
Assistant Attorney General, Tamar Pachter and Nelson R.
Richards, Deputy Attorneys General, as Amicus Curiae on
behalf of Real Parties in Interest, upon the request of the Court
of Appeal.

McCONNELL, P.J.

*274  I

INTRODUCTION

In 2018, the Legislature passed and the Governor signed
into law Senate Bill No. 1437 (Senate Bill 1437), legislation
that prospectively amended the mens rea requirements for
the offense of murder and restricted the circumstances
under which a person can be liable for murder under the
felony-murder rule or the natural and probable consequences
doctrine. (Stats. 2018, ch. 1015.) Senate Bill 1437 also
established a procedure permitting certain qualifying persons
who were previously convicted of felony murder or murder
under the natural and probable consequences doctrine to
petition the courts that sentenced them to vacate their murder
convictions and obtain resentencing on any remaining counts.
(Id., § 3.)
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Real parties in interest were convicted of murder and
petitioned for vacatur of their convictions and resentencing
under the procedures established by Senate Bill 1437. The
People moved to dismiss the petitions on grounds that
Senate Bill 1437, which the voters did not approve, invalidly
amended Proposition 7 (Prop. 7, as approved by voters, Gen.
Elec. (Nov. 7, 1978); Proposition 7) and Proposition 115
(Prop. 115, as approved by voters, Primary Elec. (June 5,
1990); Proposition 115), voter initiatives that increased the
punishments for murder and augmented the list of predicate
offenses for first degree felony-murder liability, respectively.
The trial court rejected the People’s argument and denied the
motions to dismiss. The People filed petitions for writs of
mandate and/or prohibition in our court, asking us to *275
direct the trial court to vacate its order denying the motions to
dismiss and enter a new order granting the motions.

**242  Like the trial court, we conclude Senate Bill 1437
was not an invalid amendment to Proposition 7 or Proposition
115 because it neither added to, nor took away from, the
initiatives. Therefore, we deny the People’s petitions for writ
relief.

II

BACKGROUND

A

In 2018, the Legislature enacted and the Governor signed
Senate Bill 1437, effective January 1, 2019. (Stats. 2018,
ch. 1015.) An uncodified section of the law expressing the
Legislature’s findings and declarations states the law was
“necessary to amend the felony murder rule and the natural
and probable consequences doctrine, as it relates to murder,
to ensure that murder liability is not imposed on a person
who is not the actual killer, did not act with the intent to
kill, or was not a major participant in the underlying felony
who acted with reckless indifference to human life.” (Id.,
§ 1, subd. (f).) It further provides that the legislation was
needed “to limit convictions and subsequent sentencing so
that the law of California fairly addresses the culpability of the
individual and assists in the reduction of prison overcrowding,
which partially results from lengthy sentences that are not
commensurate with the culpability of the individual.” (Id., §
1, subd. (e).)

Under the felony-murder rule as it existed prior to Senate
Bill 1437, a defendant who intended to commit a specified
felony could be convicted of murder for a killing during the
felony, or attempted felony, without further examination of
his or her mental state. (People v. Chun (2009) 45 Cal.4th
1172, 1182, 91 Cal.Rptr.3d 106, 203 P.3d 425 (Chun).) “
‘The felony-murder rule impute[d] the requisite malice for a
murder conviction to those who commit[ted] a 1 homicide
during the perpetration of a felony inherently dangerous to

human life.’ ” 1  (Id. at p. 1184, 91 Cal.Rptr.3d 106, 203 P.3d
425.) “The purpose of the felony-murder rule [was] to deter
those who commit[ted] the enumerated felonies from killing
by holding them strictly responsible for any killing committed
by a cofelon, whether intentional, negligent, or accidental,
during *276  the perpetration or attempted perpetration of
the felony.” (People v. Cavitt (2004) 33 Cal.4th 187, 197, 14
Cal.Rptr.3d 281, 91 P.3d 222.)

1 Felony murder was designated as first degree
murder if the predicate felony was enumerated in
Penal Code section 189 and second degree murder
if it was not specified in section 189, but was still
inherently dangerous to human life. (Chun, supra,
45 Cal.4th at p. 1182, 91 Cal.Rptr.3d 106, 203 P.3d
425.)

Independent of the felony-murder rule, the natural and
probable consequences doctrine rendered a defendant liable
for murder if he or she aided and abetted the commission
of a criminal act (a target offense), and a principal in the
target offense committed murder (a nontarget offense) that,
even if unintended, was a natural and probable consequence
of the target offense. (People v. Chiu (2014) 59 Cal.4th 155,
161–162, 172 Cal.Rptr.3d 438, 325 P.3d 972.) “ ‘Because
the nontarget offense [was] unintended, the mens rea of the
aider and abettor with respect to that offense [was] irrelevant
and culpability [was] imposed simply because a reasonable
person could have foreseen the commission of the nontarget
crime.’ “ (People v. Flores (2016) 2 Cal.App.5th 855, 867,
206 Cal.Rptr.3d 732.)

Senate Bill 1437 restricted the application of the felony
murder rule and the natural and probable consequences
doctrine, as applied to murder, by amending **243  Penal

2 Code section 189, 2  which defines the degrees of murder.
(Stats. 2018, ch. 1015, § 3.) Section 189, subdivision (e), as
amended, provides that a participant in a specified felony is
liable for murder for a death during the commission of the
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offense only if one of the following is proven: “(1) The person
was the actual killer. [¶] (2) The person was not the actual
killer, but, with the intent to kill, aided, abetted, counseled,
commanded, induced, solicited, requested, or assisted the
actual killer in the commission of murder in the first degree.
[¶] (3) The person was a major participant in the underlying
felony and 3 acted with reckless indifference to human

life ....” 3

2 All further statutory references are to the Penal
Code, unless otherwise noted.

3 Section 189, subdivision (e) does not apply when
the victim is a peace officer who was killed while
in the course of his or her duties, where the
defendant knew or reasonably should have known
that the victim was a peace officer engaged in the
performance of his or her duties. (Id., subd. (f).)

Senate Bill 1437 also “added a crucial limitation” to section
188, the statutory provision that defines malice for purposes
of murder. (People v. Lopez (2019) 38 Cal.App.5th 1087,
1099, 252 Cal.Rptr.3d 33, review granted (Nov. 13, 2019,
S258175) ––– Cal.5th ––––, 254 Cal.Rptr.3d 638, 451 P.3d
777, 2019 WL 5997422.) As amended, section 188 provides
in pertinent part as follows: “Except as stated in subdivision
(e) of [s]ection 189, in order to be convicted of murder, a
principal in a crime shall act with malice aforethought. Malice
shall not be imputed to a person based solely on his or her
participation in a crime.” (Id., subd. (a)(3).)

Finally, Senate Bill 1437 added section 1170.95 to the Penal
Code. Section 1170.95 permits a person convicted of felony
murder or murder under a *277  natural and probable
consequences theory to petition the sentencing court to vacate
the murder conviction and resentence the person on any
remaining counts if the following conditions are met: “(1)
A complaint, information, or indictment was filed against
the petitioner that allowed the prosecution to proceed under
a theory of felony murder or murder under the natural and
probable consequences doctrine. [¶] (2) The petitioner was
convicted of first degree or second degree murder following
a trial or accepted a plea offer in lieu of a trial at which the
petitioner could be convicted for first degree or second degree
murder. [¶] (3) The petitioner could not be convicted of first
or second degree murder because of [the] changes to [s]ection
188 or 189 made effective January 1, 2019.” (Id., subd. (a).)

If the petitioner makes a prima facie showing of entitlement to
relief, the court must issue an order to show cause and, absent

a waiver and stipulation by the parties, hold a hearing to
determine whether to vacate the murder conviction, recall the
sentence, and resentence the petitioner. (§ 1170.95, subds. (c)
& (d)(1).) At the resentencing hearing, the parties may rely on
the record of conviction or offer new or additional evidence,
and the prosecution bears the burden of proving beyond a
reasonable doubt the petitioner is ineligible for resentencing.
(Id., subd. (d)(3).)

If the petitioner is found eligible for relief, the murder
conviction must be vacated and the petitioner resentenced “on
any remaining counts in the same manner as if the petitioner
had not been [sic] previously been sentenced, provided that
the new sentence, if any, is not greater than the initial
sentence.” (§ 1170.95, subd. (d)(1).) If the petitioner is found
eligible for relief, but “murder was charged generically[ ] and
the target offense was not charged,” the petitioner’s murder
conviction **244  must be “redesignated as the target offense
or underlying felony for resentencing purposes.” (Id., subd.
(e).)

The Legislature passed Senate Bill 1437 by a two-thirds
vote in the Senate and a less-than-two-thirds majority in the
Assembly.

B

Real parties in interest Allen Gooden and Marty Dominguez
were convicted of murder in unrelated proceedings. Gooden
was convicted of first degree felony murder in 1982 for the
death of a neighbor during a burglary. He was sentenced
to 25 years to life for the murder conviction. Dominguez
was found guilty of second degree murder in 1990 after a
companion killed a pedestrian under facts suggesting the jury
may have relied on the natural and probable consequence
doctrine. He was sentenced to 15 years to life for the
murder conviction. Real parties in interest filed petitions
under section 1170.95 requesting vacatur of their murder
convictions and resentencing.

*278  The People moved to dismiss the petitions on
grounds that Senate Bill 1437, which voters did not approve,
impermissibly amended two voter-approved initiatives,
Proposition 7 and Proposition 115. According to the People,
these alleged amendments violated article II, section 10,
subdivision (c) of the California Constitution, which states
in pertinent part as follows: “The Legislature may amend or
repeal an initiative statute by another statute that becomes
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effective only when approved by the electors unless the
initiative statute permits amendment or repeal without the

electors’ approval.” 4

4 In the trial court, the People argued section
1170.95 violates the separation of powers doctrine
and The Victim’s Bill of Rights Act of 2008,
commonly known as Marsy’s Law. The People do
not pursue these arguments on appeal. However,
we have considered and rejected these arguments
in a companion case issued concurrently herewith.
(People v. Lamoureux (Nov. 19, 2019, D075794)
––– Cal.App.5th ––––, 255 Cal.Rptr.3d 253, 2019
WL 6125910.)

Proposition 7, commonly known as the Briggs Initiative,
increased the punishment for first degree murder from a
term of life imprisonment with parole eligibility after seven
years to a term of 25 years to life. (Prop. 7, §§ 1–2.) It
increased the punishment for second degree murder from
a term of five, six, or seven years to a term of 15 years
to life. (Ibid.) Further, it amended section 190.2 to expand
the special circumstances under which a person convicted
of first degree murder may be punished by death or life
imprisonment without the possibility of parole (LWOP). (Id.,
§§ 5–6.) Proposition 7 did not authorize the Legislature to
amend or repeal its provisions without voter approval.

Proposition 115, known as the “Crime Victims Justice Reform
Act,” amended section 189, among other statutory and
constitutional provisions. It amended section 189 to add
kidnapping, train wrecking, and certain sex offenses to the
list of predicate offenses giving rise to first degree felony-
murder liability. (Prop. 115, § 9.) Proposition 115 authorized
the Legislature to amend its provisions, but only by a two-
thirds vote of each house. (Id., § 30.)

The trial court consolidated real party in interests’ cases and
denied the motions. The court found Senate Bill 1437 did
not amend Proposition 7 because it did “not reduce sentences
for first or second degree-murder.” Further, the court found
Senate Bill 1437 did not amend Proposition 115 because it did
not “in any way modif[y]” the predicate offenses on which
first degree felony-murder liability may be **245  based.
Therefore, the court found Senate Bill 1437 was not an invalid
legislative amendment.

The People filed petitions for writs of mandate and/or
prohibition in our court, requesting us to direct the trial court

to vacate its order and enter a new *279  order granting the
motions. We issued orders to show cause why the requested
relief should not be granted and consolidated the appellate
proceedings. At our request, the Attorney General filed an
amicus curiae brief on the issues presented in the petitions. In
its brief, the Attorney General urged us to deny the People’s
petitions on grounds that Senate Bill 1437 did not amend
Proposition 7 or Proposition 115.

III

DISCUSSION

A

Under article II, section 10 of the California Constitution, a
statute enacted by voter initiative may be amended or repealed
by the Legislature only with the approval of the electorate,
unless the initiative statute provides otherwise. (Cal. Const.,
art. II, § 10, subd. (c).) The purpose of this limitation is
to “ ‘ “protect the people’s initiative powers by precluding
the Legislature from undoing what the people have done,
without the electorate’s consent.” ’ ” (People v. Kelly (2010)
47 Cal.4th 1008, 1025, 103 Cal.Rptr.3d 733, 222 P.3d 186
(Kelly).)

An issue that often arises in litigation involving the
constitutionality of a legislative enactment under article II,
section 10 of the California Constitution is whether the
legislative enactment in question in fact amends an initiative
statute. Our Supreme Court has described an amendment
as “ ‘a legislative act designed to change an existing
initiative statute by adding or taking from it some particular

provision.’ ” 5  (Pearson, supra, 48 Cal.4th at pp. 570–
571, 107 Cal.Rptr.3d 265, 227 P.3d 858; Kelly, supra, 47
Cal.4th at pp. 1026–1027, 103 Cal.Rptr.3d 733, 222 P.3d 186
[“[F]or purposes of article II, section 10, subdivision (c), an
amendment includes a legislative act that changes an existing
initiative statute by taking away from it.”].) When confronted
with the task of determining whether legislation amends a
voter initiative, the Supreme Court has asked the following
question: “[W]hether *280  [the legislation] prohibits what
the initiative authorizes, or authorizes what the initiative
prohibits.” (Pearson, at p. 571, 107 Cal.Rptr.3d 265, 227 P.3d
858; see People v. Cooper (2002) 27 Cal.4th 38, 47, 115
Cal.Rptr.2d 219, 37 P.3d 403 (Cooper).)
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5 Citing language used by the Courts of Appeal
in Proposition 103 Enforcement Project v.
Quackenbush (1998) 64 Cal.App.4th 1473,
76 Cal.Rptr.2d 342, and Mobilepark West
Homeowners Association v. Escondido Mobilepark
West (1995) 35 Cal.App.4th 32, 41 Cal.Rptr.2d 393,
the People contend legislation amends an initiative
statute whenever it alters the “scope or effect”
of the initiative statute. However, the Supreme
Court has declined to “endorse such an expansive
definition,” which “in some respects conflicts with
the language” the Supreme Court has applied in its
decisions. (Kelly, supra, 47 Cal.4th at p. 1026, fn.
19, 103 Cal.Rptr.3d 733, 222 P.3d 186; see People
v. Superior Court (Pearson) (2010) 48 Cal.4th
564, 570–571, 107 Cal.Rptr.3d 265, 227 P.3d 858
(Pearson).) Without addressing the viability of
the definitions discussed in the Quackenbush and
Mobilepark decisions, we will apply the definition
of amendment endorsed by our Supreme Court.

In undertaking this analysis, the Supreme Court has cautioned
that not all legislation concerning “the same subject matter as
an initiative, or event augment[ing] an initiative’s provisions,
is necessarily an amendment” to the initiative. (Pearson,
supra, 48 Cal.4th at p. 571, 107 Cal.Rptr.3d 265, 227 P.3d
858.) On the **246  contrary, “ ‘[t]he Legislature remains
free to address a “ ‘related but distinct area’ ” [citations]
or a matter that an initiative measure “does not specifically
authorize or prohibit.” ’ ” (Ibid.; see also Cooper, supra, 27
Cal.4th at p. 47, 115 Cal.Rptr.2d 219, 37 P.3d 403; County
of San Diego v. San Diego NORML (2008) 165 Cal.App.4th
798, 830, 81 Cal.Rptr.3d 461.)

B

This appeal turns on whether Senate Bill 1437 amended
Proposition 7 or Proposition 115 under the standards just
discussed. If Senate Bill 1437 amended one or both initiatives,
as the People contend, Senate Bill 1437 violates article II,
section 10, subdivision (c) of the California Constitution
because it was not approved by the voters (or for purposes
of the alleged amendments to Proposition 115, two-thirds of
each legislative house). However, if Senate Bill 1437 did
not amend either initiative, as the real parties in interest and
Attorney General claim, there is no constitutional violation.

1

a

We begin with whether Senate Bill 1437 amended Proposition
7. To resolve this question, we must determine what the voters
contemplated when they enacted the initiative. (Pearson,
supra, 48 Cal.4th at p. 571, 107 Cal.Rptr.3d 265, 227 P.3d
858.) “We first consider the initiative’s language, giving the
words their ordinary meaning and construing this language
in the context of the statute and initiative as a whole. If the
language is not ambiguous, we presume the voters intended
the meaning apparent from that language, and we may not
add to the statute or rewrite it to conform to some assumed
intent not apparent from that language. If the language
is ambiguous, [we] may consider ballot summaries and
arguments in determining the voters’ intent and understanding
of a ballot measure.” (Ibid)

Therefore, we start with the express language of Proposition
7. In pertinent part, the initiative provided as follows: “Every
person guilty of murder in the first degree shall suffer death,
confinement in state prison for life without *281  possibility
of parole, or confinement in the state prison for a term of 25
years to life .... [¶] Every person guilty of murder in the second
degree shall suffer confinement in the state prison for a term
of 15 years to life.” (Prop. 7, § 2.) Additionally, the initiative
expanded the special circumstances which can subject a
person convicted of first degree murder to a punishment
of death or LWOP. (Id, §§ 5-6.) Each of these provisions
increases the possible punishments for the offense of murder.
From the language of Proposition 7, therefore, it is apparent
voters approved the initiative to enhance punishments for
persons who have been convicted of murder.

The People contend Senate Bill 1437—which, as noted
ante, amended the mens rea requirements for the offense of
murder—“effectively change[d] the penalties for murder,”
and therefore “took away” from Proposition 7, “by changing
the very definitions [of murder] relied upon by the voters ....”
In so doing, the People conflate two distinct concepts—the
elements of murder and the punishment imposed for murder.
The elements of an offense and punishment are, as all parties
seemingly agree, closely and historically related. Indeed, for
a crime to exist, there must exist both a prohibited act and
punishment. (§ 15 [a crime is an “act committed or omitted
in violation of a law forbidding or commanding it, and to
which is annexed, upon conviction ... [a] punishment[ ]”];
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**247  People v. Vasilyan (2009) 174 Cal.App.4th 443, 449–
450, 94 Cal.Rptr.3d 260 [“That there must be a substantive
crime and a punishment for that crime in order to constitute
a criminal offense has been long recognized.”]; see Alleyne v.
United States (2013) 570 U.S. 99, 106, 133 S.Ct. 2151, 186
L.Ed.2d 314 [recognizing the “historic link between crime
and punishment"].)

However, the elements of an offense and the punishment for
an offense plainly are not synonymous. (People v. Anderson
(2009) 47 Cal.4th 92, 119, 97 Cal.Rptr.3d 77, 211 P.3d
584 [“A ... penalty provision is not an element of an
offense ....”]; see People v. Banks (2015) 61 Cal.4th 788,
801, 189 Cal.Rptr.3d 208, 351 P.3d 330 [“ ‘[T]he definition
of crimes generally has not been thought automatically to
dictate what should be the proper penalty.’ ”].) “ ‘Every crime
consists of a group of elements laid down by the statute or
law defining the offense and every one of these elements must
exist or the statute is not violated. This group of essential
elements is known as the “corpus delicti,” the body or the
elements of the crime.’ ”(Anderson, at p. 101, 97 Cal.Rptr.3d
77, 211 P.3d 584.) Punishment, however, “ ‘has always meant
a “fine, penalty, or confinement inflicted upon a person by the
authority of the law and the judgment and sentence of a court,
for [the] crime or offense committed by him.” ’ ”(People v.
Ruiz (2018) 4 Cal.5th 1100, 1107, 232 Cal.Rptr.3d 714, 417
P.3d 191.) In other words, a punishment is the consequence of
a finding of guilt intended to further the public policy goals
of retribution and deterrence. (Ibid.)

*282  As discussed ante, the language of Proposition 7
demonstrates the electorate intended the initiative to increase
the punishments, or consequences, for persons who have been
convicted of murder. Senate Bill 1437 did not address the
same subject matter. It did not prohibit what Proposition 7
authorizes by, for example, prohibiting a punishment of 25
years to life for first degree murder or 15 years to life for
second degree murder. Nor did it authorize what Proposition
7 prohibits by, for instance, permitting a punishment of less
than 25 years for first degree murder or less than 15 years for
second degree murder. In short, it did not address punishment
at all. Instead, it amended the mental state requirements for
murder, which “is perhaps as close as one might hope to
come to a core criminal offense ‘element.’ ” (Apprendi v. New
Jersey (2000) 530 U.S. 466, 493, 120 S.Ct. 2348, 147 L.Ed.2d
435.)

Thus, Senate Bill 1437 presents a classic example of
legislation that addresses a subject related to, but distinct

from, an area addressed by an initiative. (Kelly, supra,
47 Cal.4th at pp. 1025–1026, 103 Cal.Rptr.3d 733, 222
P.3d 186; see Pearson, supra, 48 Cal.4th at pp. 572–
573, 107 Cal.Rptr.3d 265, 227 P.3d 858 [legislation
allowing postconviction discovery addressed area related to,
but distinct from, initiative governing pretrial discovery];
Cooper, supra, 27 Cal.4th at pp. 46–47, 115 Cal.Rptr.2d 219,
37 P.3d 403 [legislation limiting availability of presentence
conduct credits for offenders did not amend Briggs Initiative
provision authorizing postsentence conduct credits]; Knight
v. Superior Court (2005) 128 Cal.App.4th 14, 27, 26
Cal.Rptr.3d 687 (Knight) [legislation according rights and
responsibilities for domestic partners did not amend initiative
limiting marriage to persons of the opposite sex].) The
Legislature is free to enact such legislation without voter
approval. (Kelly, at p. 1025, 103 Cal.Rptr.3d 733, 222 P.3d
186.)

The People concede Proposition 7 addressed “the penalties
for murder,” not the elements of murder. However, they claim
the electorate intended its voter-approved **248  penalties
to apply to murder as the offense was understood at the
time Proposition 7 was passed, not as murder may later
be defined based on subsequent legislative changes. They
point to language in the initiative indicating the increased
punishments were for persons convicted of “murder in the
first-degree” and “murder in the second-degree,” and claim
these terms specifically incorporated by reference the then-
existing definitions of first and second degree murder, as
interpreted by statute and judicial authorities. In support of
this argument, they rely on a tool of statutory construction
discussed in Palermo v. Stockton Theatres, Inc. (1948) 32
Cal.2d 53, 195 P.2d 1 (Palermo), which provides: “[W]here
a statute adopts by specific reference the provisions of
another statute, regulation, or ordinance, such provisions are
incorporated in the form in which they exist at the time of the
reference and not as subsequently modified ....” (Id. at pp. 58–
59, 195 P.2d 1.)

We do not find this rule applicable here. Instead, we believe
a cognate rule discussed in the Palermo decision is more apt
under the circumstances: *283  “[W]here the reference is
general instead of specific, such as a reference to a system or
body of laws or to the general law relating to the subject in
hand, the referring statute takes the law or laws referred to
not only in their contemporary form, but also as they may be
changed from time to time ....” (Palermo, supra, 32 Cal.2d at
p. 59, 195 P.2d 1.)
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The Supreme Court decision of People v. Hernandez (2003)
30 Cal.4th 835, 134 Cal.Rptr.2d 602, 69 P.3d 446, is
instructive. There, the defendant was convicted of conspiracy
to commit murder and sentenced under a statute, enacted in
1955, which provided as follows: “ ‘[T]he punishment [for
conspiracy to murder] shall be that prescribed for murder
in the first degree.’ ” (Id. at p. 864, 134 Cal.Rptr.2d 602,
69 P.3d 446.) The Hernandez court considered whether the
statutory reference to punishment “ ‘prescribed for murder in
the first degree’ ” was intended to fix the penalty permanently
at the punishment for first degree murder as it existed in 1955,
when the conspiracy statute was enacted, or whether it was
intended to account for subsequent changes in the penalty
for first degree murder. (Id. at pp. 864–865, 134 Cal.Rptr.2d
602, 69 P.3d 446.) It concluded the reference was general
and therefore not intended to freeze the punishment for first
degree murder as it existed in 1955. (Id. at p. 865, 134
Cal.Rptr.2d 602, 69 P.3d 446.) We find the Hernandez court’s
analysis applicable in this case, given the clear similarities
between the language at issue here (“ ‘murder in the first
degree’ ” and “murder in the second degree”) and the
language considered in the Hernandez decision (punishment
“ ‘prescribed for murder in the first degree’ ”). (Id. at pp. 864,
865, 134 Cal.Rptr.2d 602, 69 P.3d 446.)

Additionally, we note that Proposition 7 did not identify
specific provisions of the Penal Code pertaining to the offense
of murder, as opposed to the punishments for murder. If
the drafters of Proposition 7 had intended to incorporate the
definition of murder as the offense was understood in 1978,
we expect the initiative, at minimum, would have cited or
referred to the statutory provisions defining murder (§ 187),
malice (§ 188), or the degrees of murder (§ 189). (People
v. Jones (1995) 11 Cal.4th 118, 123, 44 Cal.Rptr.2d 164,
899 P.2d 1358 [statute cited Penal Code provision “all but
expressly ... [b]ut that [did] not effect adoption by specific
reference”]; cf. In re Oluwa (1989) 207 Cal.App.3d 439,
445, 255 Cal.Rptr. 35 [statute incorporated Penal Code article
through “specific and pointed reference”].) However, it did
not, which suggests the voters did not intend to **249  freeze
the definition of murder in place as it existed in 1978.

Further, Proposition 7 did not include any time-specific
limitations when referring to first or second degree murder,
as we might expect if the voters had intended to permanently
wall off the definition of murder from future consideration by
the Legislature. (Doe v. Saenz (2006) 140 Cal.App.4th 960,
981, 45 Cal.Rptr.3d 126 [reference to statute was general, not
specific, *284  where it did not incorporate statute in a “time-

specific way”]; Sneed v. Saenz (2004) 120 Cal.App.4th 1220,
1238, 16 Cal.Rptr.3d 563 [same].) For example, Proposition
7 did not state, “Every person guilty of murder in the first
degree, as that offense is presently defined by statute and
judicial authorities, shall suffer death, confinement in state
prison for life without possibility of parole, or confinement
in the state prison for a term of 25 years to life.” It is not our
role to rewrite the initiative by inserting language the drafters
never included and the voters never considered. (People v.
Guzman (2005) 35 Cal.4th 577, 587, 25 Cal.Rptr.3d 761,
107 P.3d 860 [“ ‘[I]nsert[ing]’ additional language into a
statute ‘violate[s] the cardinal rule of statutory construction
that courts must not add provisions to statutes.’ ”]; see §
1858.) For all these reasons, we reject the People’s argument
that Proposition 7 specifically incorporated, thereby freezing
in place, the definition of murder as it existed in 1978.

b

“Since the language of the initiative is unambiguous, we need
not look to other indicia of the voters’ intent.” (Knight, supra,
128 Cal.App.4th at p. 25, 26 Cal.Rptr.3d 687.) To the extent
the ballot materials are relevant, however, they do not support
the People’s contention that Senate Bill 1437 thwarted the
voters’ intent in passing Proposition 7.

The Analysis prepared by the Legislative Analyst described
Proposition 7 as follows: “Background: [¶] Under existing
law, a person convicted of first degree murder can be punished
in one of three ways: (1) by death, (2) by a sentence of
life in prison without the possibility of parole, or (3) by a
life sentence with the possibility of parole, in which case
the individual would become eligible for parole after serving
seven years. A person convicted of second degree murder can
be sentenced to 5, 6, or 7 years in prison.... [¶] Proposal:
[¶] This proposition would (1) increase the penalties for first
and second degree murder, (2) expand the list of special
circumstances requiring a sentence of either death or life
imprisonment without the possibility of parole, and (3)
revise existing law relating to mitigating and aggravating
circumstances.” (Ballot Pamp., Gen. Elect. (Nov. 7, 1978),
analysis by Legis. Analyst, at p. 32 (Ballot Pamphlet).)

In the portion of the ballot materials presenting the argument
in favor of Proposition 7, proponents urged voters to approve
the initiative because “the people ha[d] been demanding a
tough, effective death penalty law to protect our families from
ruthless killers. But, every effort to enact such a law ha[d]
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been thwarted by powerful anti-death penalty politicians in
the State Legislature. [¶] In August of 1977, when the public
outcry for a capital punishment law became too loud to ignore,
the anti-death penalty politicians used their *285  influence
to make sure that the death penalty law passed by the State
Legislature was as weak and ineffective as possible. [¶] That
is why 470,000 concerned citizens signed petitions to give
[voters] the opportunity to vote on this new, tough death
penalty law.” (Ballot Pamphlet, argument in favor of Prop. 7,
p. 34.)

These materials all concern the issue of punishment. By
contrast, they are silent **250  on the critical issues
addressed by Senate Bill 1437. They do not mention the mens
rea element of murder or any other requirement necessary
for a person to be liable for murder. They do not mention
sections 187 (defining murder), 188 (defining malice), or
189 (defining the degrees of murder). Further, they do not
discuss the felony-murder rule or the natural and probable
consequences doctrine. These ballot materials buttress our
conclusion that voters intended Proposition 7 to strengthen
the punishments for persons convicted of murder, not to
reaffirm or amend the substantive offense of murder.

The legislative history of Senate Bill 1437 does not assist the
People either. The People note that the Office of Legislative
Counsel sent an opinion letter to Assemblymember Jim
Cooper, dated June 20, 2018, in which it purportedly
advised that Senate Bill 1437 was an invalid amendment to
Proposition 7. However, as real parties in interest explain,
there is some uncertainty as to whether the letter—which
did not identify by title the pending legislation on which the
Office of Legislative Counsel was commenting—pertained to
Senate Bill 1437 or, alternatively, Assembly Bill No. 3104, a
bill that was not enacted, but would have amended Penal Code
sections 189, 190, and 190.2, among others, if it had passed.

We need not resolve this uncertainty because, even assuming
the letter pertained to Senate Bill 1437, opinions of the
Office of Legislative Counsel, while entitled to considerable
weight, are not binding. (Mundy v. Superior Court (1995)
31 Cal.App.4th 1396, 1404, 37 Cal.Rptr.2d 568.) Here,
the two-page Office of Legislative Counsel’s letter was
not persuasive, as it defined a legislative amendment in
a manner our Supreme Court has never endorsed (using
the Quackenbush definition of amendment discussed ante).
Further, it gave no consideration to the differences between
the elements of a crime and the punishment for a crime. It
also did not address whether the references in Proposition

7 to “first degree murder” and “second degree murder”
were specific or general under the Palermo rule of statutory
construction. For all these reasons, we do not find the
letter persuasive. (See St. John’s Well Child & Family Child
Center v. Schwarzenegger (2010) 50 Cal.4th 960, 982, 116
Cal.Rptr.3d 195, 239 P.3d 651.)

*286  c

Finally, the People contend that irrespective of whether the
Legislature may make prospective changes to the offense of
murder, it may not retroactively “allow[ ] someone who was
convicted of murder, lawfully and as a matter of historical
fact, to secure a sentence less than that mandated in section
190 when they were convicted by eliminating their sentence
altogether.” Therefore, they argue the resentencing procedure
established by section 1170.95 violates Proposition 7, even if
the remainder of Senate Bill 1437 does not.

The People’s constitutional attack on the resentencing
procedure established in section 1170.95 assumes a
petitioner’s murder conviction is fixed and the resentencing
procedure merely provides an avenue by which a petitioner
may obtain a more lenient sentence for the extant conviction.
However, that is not the case. The effect of a successful
petition under section 1170.95 “ ‘ “is to vacate the judgment ...
as if no judgment had ever been rendered.” ’ ”(People v.
Martinez (2017) 10 Cal.App.5th 686, 718, 216 Cal.Rptr.3d
814; cf. People v. Sumstine (1984) 36 Cal.3d 909, 920,
206 Cal.Rptr. 707, 687 P.2d 904 [“When the issuance of
a writ of habeas corpus vacates the underlying judgment
of conviction, the judgment ceases to exist for **251  all
purposes.”].) Thus, the resentencing procedure established
by section 1170.95—like the remainder of the statutory
changes implemented by Senate Bill 1437— does not amend
Proposition 7.

d

In sum, the voters who enacted Proposition 7 considered
and approved increased punishments for persons convicted of
murder, including additional means by which such persons
could be punished by death or LWOP. However, the text of
the initiative and the ballot materials for the initiative do not
demonstrate an intent to freeze the substantive elements of
murder in place as they existed in 1978. Therefore, Senate
Bill 1437—which did not address the issue of punishments
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for persons convicted of murder—cannot be considered an
amendment to Proposition 7.

2

We turn now to whether Senate Bill 1437 amended
Proposition 115. For many of the same reasons discussed
ante, we conclude the issues addressed by Senate Bill
1437 are distinct from the subject matter of Proposition
115. Therefore, we agree with the real parties in interest
and Attorney General that Senate Bill 1437 did not amend
Proposition 115.

*287  As noted, Proposition 115 added kidnapping, train
wrecking, and certain sex offenses to the list of predicate
felonies giving rise to first degree felony-murder liability.
(Prop. 115, § 9.) Because Proposition 115 altered the
circumstances under which a person may be liable for murder,
Senate Bill 1437—which likewise changed the conditions
under which a person may be liable for murder—indisputably
addresses a matter related to the subject considered by voters.
However, as our Supreme Court has cautioned, that alone
does not render the Legislature’s actions invalid. (Kelly,
supra, 47 Cal.4th at p. 1025, 103 Cal.Rptr.3d 733, 222
P.3d 186.) Instead, the question we must ask ourselves is
whether Senate Bill 1437 addresses a matter that the initiative
specifically authorizes or prohibits. (Ibid.)

We conclude it does not. Senate Bill 1437 did not augment
or restrict the list of predicate felonies on which felony
murder may be based, which is the pertinent subject matter

of Proposition 115. 6  It did not address any other conduct
which might give rise to a conviction for murder. Instead, it
amended the mental state necessary for a person to be liable
for murder, a distinct topic not addressed by Proposition 115’s
text or ballot materials.

6 In addition to augmenting the list of predicate
felonies for first degree felony murder, Proposition
115 amended numerous constitutional and
statutory provisions that, according to the People,
are not at issue here.

The People do not contend otherwise. Instead, they emphasize
that Proposition 115 reenacted section 189 in full. Because
the initiative reenacted section 189 in full, they argue the
following language from Proposition 115 precludes the
Legislature from amending, by simple majority, any portion

of section 189, even those portions of section 189 that
the initiative did not change in any substantive way: “The
statutory provisions contained in this measure may not be
amended by the Legislature except by statute passed in each
house by rollcall vote entered in the journal, two-thirds of the
membership concurring, or by a statute that becomes effective
only when approved by the electors.” (Prop. 115, § 30, italics
added.) We disagree.

Under article IV, section 9 of the California Constitution,
a statute must be reenacted in full as amended if any part
of **252  it is amended. (Cal. Const., art. IV, § 9.) “The
rationale for compelling reenactment of an entire statutory
section when only a part is being amended is to avoid ‘
“the enactment of statutes in terms so blind that legislators
themselves [are] ... deceived in regard to their effect’ ” and
the risk that ‘ “the public, from the difficulty of making
the necessary examination and comparison, [will] fail[ ]
to become appr[ ]ised of the changes made in the laws.”
’ [Citation.] Consequently, a substantial part of almost any
statutory initiative will include a restatement of existing
provisions with only minor, nonsubstantive changes—or no
changes *288  at all.” (County of San Diego v. Commission
on State Mandates (2018) 6 Cal.5th 196, 208, 240 Cal.Rptr.3d
52, 430 P.3d 345 (Commission).)

In view of this constitutional mandate, the Supreme Court has
rejected the claim the People present here. In Commission,
voters approved an initiative: (1) reenacting an existing
statutory section, including provisions with minor changes
or no changes (to comply with Cal. Const., art. IV, § 9);
and (2) limiting future legislative enactments to the initiative,
unless approved by voters or two-thirds of each house in
the Legislature (as permitted by Cal. Const., art. II, § 10,
subd. (c)). (Commission, supra, 6 Cal.5th at p. 211, 240
Cal.Rptr.3d 52, 430 P.3d 345.) The Supreme Court rejected
an argument claiming the limiting language categorically
precluded the Legislature from amending those portions
of the existing statutory section that were reenacted in
the ballot measure without substantive change. (Id. at pp.
214–215, 240 Cal.Rptr.3d 52, 430 P.3d 345.) As the court
explained, a contrary holding would “unduly burden the
people’s willingness to amend existing laws by initiative,”
and would not “comport[ ] with the Legislature’s ability
to change statutory provisions outside the scope of the
existing provisions voters plausibly had a purpose to supplant
through an initiative.” (Id. at p. 214, 240 Cal.Rptr.3d 52,
430 P.3d 345.) Thus, the court concluded: “When technical
reenactments are required under article IV, section 9 of the
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Constitution—yet involve no substantive change in a given
statutory provision—the Legislature in most cases retains the
power to amend the restated provision through the ordinary
legislative process.” (Ibid.)

As in Commission, the initiative in question restates
a statutory provision in full (§ 189) to comply with
constitutional mandates. Further, as noted ante, there are no
indicia in the language of the initiative or its ballot materials
indicating the voters intended to address any provision
of section 189, except the list of predicate felonies for
purposes of the felony-murder rule. Therefore, we conclude
the limiting language in Proposition 115, like the limiting
language in Commission, does not preclude the Legislature
from amending provisions of the reenacted statute that were
subject to technical restatement to ensure compliance with

article IV, section 9 of the California Constitution. 7

7 The People argue the Commission decision is
distinguishable because the limiting language in
the initiative considered in Commission (” ‘The
provisions of this act shall not be amended by the
Legislature,’ “ Commission, supra, 6 Cal.5th at p.
211, 240 Cal.Rptr.3d 52, 430 P.3d 345), differs
from the limiting language used in Proposition
115 (“The statutory provisions contained in this
measure may not be amended by the Legislature,”
Prop. 115, § 30). We disagree and, therefore,
ascribe no significance to these minor differences.

3

In closing, we reiterate a bedrock principle underpinning
the rule limiting legislative amendments to voter initiatives:
“[T]he voters should get *289  what they enacted, not

more and not less.” ( **253  Hodges v. Superior Court
(1999) 21 Cal.4th 109, 114, 86 Cal.Rptr.2d 884, 980 P.2d
433.) Here, the voters who approved Proposition 7 and
Proposition 115 got, and still have, precisely what they
enacted—stronger sentences for persons convicted of murder
and first degree felony-murder liability for deaths occurring
during the commission or attempted commission of specified
felony offenses. By enacting Senate Bill 1437, the Legislature
has neither undermined these initiatives nor impinged upon
the will of the voters who passed them.

IV

DISPOSITION

The petitions are denied.

I CONCUR:

IRION, J.

O’Rourke, J., dissenting.
I respectfully dissent. For the reasons expressed in my dissent
in People v Lamoureux (Nov. 19, 2019, D075794) –––
Cal.App.5th ––––, 255 Cal.Rptr.3d 253, 2019 WL 6125910,
filed concurrently herewith, I would grant the People’s
petition.

All Citations

42 Cal.App.5th 270, 255 Cal.Rptr.3d 239, 19 Cal. Daily Op.
Serv. 10,984, 2019 Daily Journal D.A.R. 10,676
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2020 WL 4461245
Court of Appeal, Fifth District, California.

The PEOPLE, Plaintiff and Respondent,
v.

Angelique Elandra NASH, Defendant and Appellant.

F079509
|

Filed 08/03/2020

Synopsis
Background: After being convicted of felony murder with a
burglary special-circumstance finding and having the finding
reversed on appeal, 2015 WL 4880841, petitioner sought
relief from her felony murder conviction under procedures
established in senate bill which amended felony murder rule
and natural and probable consequences doctrine by restricting
murder liability to those who actually killed, who acted with
intent to kill, or who were major participants in underlying
felony and acted with reckless indifference. The Superior
Court, Kern County, No. BF131808B, John S. Somers, J.,
dismissed petition. Petitioner appealed.

Holdings: The Court of Appeal, Meehan, J., held that:

senate bill did not unconstitutionally amend voter-approved
initiative that increased punishments for first- and second-
degree murder;

senate bill did not unconstitutionally amend voter-approved
initiative that expanded the scope of felony-murder rule by
adding five qualifying felonies;

petition process available to those convicted of felony murder
under senate bill did not unconstitutionally amend voter-
approved initiative providing crime victims with the right
to prompt and final conclusion of the case and requiring
consideration of victims' safety prior to post-judgment release
decision; and

petition process available under senate bill did not violate the
separation of powers doctrine.

Reversed and remanded.

Poochigian, J., filed concurring and dissenting opinion.

Procedural Posture(s): Appellate Review; Post-Conviction
Review.

West Codenotes

Prior Version Recognized as Unconstitutional
Cal. Penal Code § 803.

APPEAL from a judgment of the Superior Court of Kern
County. John S. Somers, Judge. (Super. Ct. No. BF131808B)

Attorneys and Law Firms

Michelle M. Peterson, under appointment by the Court of
Appeal, for Defendant and Appellant.

Xavier Becerra, Attorney General, Thomas S. Patterson,
Assistant Attorney General, Tamar Pachter and Nelson R.
Richards, Deputy Attorneys General, as Amicus Curiae on
behalf of Defendant and Appellant.

Cynthia J. Zimmer, District Attorney, Terrance J. McMahon
and Terry P. Pelton, Deputy District Attorneys, for Plaintiff
and Respondent.

OPINION

MEEHAN, J.

INTRODUCTION

*1  In 2010, appellant Angelique Elandra Nash participated
in a residential burglary during which one of her codefendants

struck the elderly homeowner. 1  The victim later died as the
result of blunt force trauma to the head. Appellant; her sister,
Katila Nash; and her sister's boyfriend, David Moses, all of
whom were under the age of 18 years at the time of the
crime, were subsequently arrested and charged as adults in
connection with the victim's murder. (Welf. & Inst. Code, §
707, former subd. (d)(1), (d)(2).) In her third trial, appellant
was convicted of first degree felony murder with the special
circumstance finding that the murder was committed while
appellant was engaged in the commission of burglary. (Pen.
Code, §§ 187, subd. (a), 189, 190.2, subds. (a)(17)(G) &

(d).) 2 , 3  Appellant was sentenced to 25 years to life in
prison. (§ 190.5, subd. (b).)
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1 We rely on our prior decision in the nonpublished
opinion of People v. Nash, 2015 WL 4880841
(Aug. 14, 2015, F068239) for the factual and
procedural history.

2 Katila Nash and David Moses, both of whom
entered the victim's house while appellant
remained outside, were convicted in the first trial.

3 All further statutory references are to the Penal
Code unless otherwise specified.

In a prior opinion, this court reversed the jury's
burglary special-circumstance finding on the ground it was
unsupported by substantial evidence that appellant was a
major participant in the underlying burglary, in accordance
with the California Supreme Court's then-recent decision in
People v. Banks (2015) 61 Cal.4th 788, 189 Cal.Rptr.3d 208,
351 P.3d 330. Appellant's sentence remained 25 years to life
in prison. (§ 190, subd. (a).)

On September 30, 2018, the Governor signed Senate Bill No.
1437 into law. Effective January 1, 2019, Senate Bill No.
1437 “amend[ed] the felony murder rule and the natural and
probable consequences doctrine, as it relates to murder, to
ensure that murder liability is not imposed on a person who is
not the actual killer, did not act with the intent to kill, or was
not a major participant in the underlying felony who acted
with reckless indifference to human life.” (Stats. 2018, ch.
1015, § 1, subd. (f) (Senate Bill No. 1437 or Sen. Bill No.
1437).) The bill amended sections 188 and 189, and added
section 1170.95, which provides a process for those convicted
of felony murder or murder under a natural and probable
consequences theory to petition for relief based on the change
to the law. (Sen. Bill No. 1437, §§ 2–4.)

When Moses hit the victim inside her residence, appellant
was outside acting as a lookout and, as previously stated,
this court concluded she was not a major participant in the
underlying burglary. Following the enactment of Senate Bill
No. 1437, appellant, represented by counsel, filed a petition
under section 1170.95, subdivision (a), seeking relief from her
felony murder conviction on the ground that she was “not the
actual killer, did not act with the intent to kill, [and] was not
a major participant in the underlying felony who acted with
reckless indifference to human life.” (Stats. 2018, ch. 1015, §
1, subd. (f).) The prosecutor opposed the motion on the same
grounds now advanced by respondent on appeal, as discussed
in the sections that follow.

*2  After hearing argument and taking the matter
under submission, the trial court rejected the prosecutor's
contentions that Senate Bill No. 1437 amends Proposition
115 (the Crime Victims Justice Reform Act) and Proposition
9 (the Victims' Bill of Rights Act of 2008: Marsy's Law
(Marsy's Law)) in violation of the California Constitution,
but the court agreed that at least as to retroactive application,
Senate Bill No. 1437 is an unconstitutional amendment of
Proposition 7 (the Briggs Initiative). The trial court dismissed
appellant's petition and she filed a timely notice of appeal
challenging the judgment. (§ 1237.)

Appellant and the Attorney General, through an amicus brief,
argue that Senate Bill No. 1437 is constitutional and urge

reversal of the judgment. 4  Respondent, the Kern County
District Attorney, argues that Senate Bill No. 1437 is an
unconstitutional amendment of Propositions 7, 115 and 9, and
that it impermissibly infringes on powers vested in the judicial
and executive branches of government, in violation of the
separation of powers doctrine.

4 We grant appellant's unopposed requests for
judicial notice of the ballot material for Proposition
7 and Proposition 115, and the prior record on
appeal. (Evid. Code, §§ 452, subd. (c), 459; Vargas
v. City of Salinas (2009) 46 Cal.4th 1, 22, fn. 10, 92
Cal.Rptr.3d 286, 205 P.3d 207.)

These arguments were considered and rejected by the Court
of Appeal for the Fourth District, Division One, in People
v. Lamoureux and People v. Superior Court (Gooden).
(People v. Lamoureux (2019) 42 Cal.App.5th 241, 246, 255
Cal.Rptr.3d 253 [Sen. Bill No. 1437 does not violate Props.
7, 115 or 9, or separation of powers doctrine] (Lamoureux);
People v. Superior Court (Gooden) (2019) 42 Cal.App.5th
270, 289, 255 Cal.Rptr.3d 239 [Sen. Bill No. 1437 does

not violate Props. 7 or 115] (Gooden).) 5  Subsequently, the
other Courts of Appeal considering these issues have agreed
with the analyses in Lamoureux and Gooden. (People v.
Solis (2020) 46 Cal.App.5th 762, 784, 259 Cal.Rptr.3d 854
(Solis); People v. Cruz (2020) 46 Cal.App.5th 740, 747,
260 Cal.Rptr.3d 166 (Cruz); accord, People v. Lopez (2020)
51 Cal.App.5th 589, 594, ––– Cal.Rptr.3d ––––; People v.
Alaybue (2020) 51 Cal.App.5th 207, 211, ––– Cal.Rptr.3d
––––; People v. Johns (2020) 50 Cal.App.5th 46, 54-55,
263 Cal.Rptr.3d 611; People v. Prado (2020) 49 Cal.App.5th
480, 492, 263 Cal.Rptr.3d 79; People v. Smith (2020) 49
Cal.App.5th 85, 91–92, review granted July 22, 2020, No.
S262835; People v. Bucio (2020) 48 Cal.App.5th 300, 306,
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261 Cal.Rptr.3d 692.) We find the aforementioned decisions
well-reasoned and persuasive, and we join them.

5 Lamoureux and Gooden were decided by the same
panel, with one justice dissenting

On the grounds set forth below, we conclude the trial court
erred in finding that Senate Bill No. 1437 unconstitutionally
amends Proposition 7. We also reject respondent's claims that
Senate Bill No. 1437 unconstitutionally amends Proposition
115 and Proposition 9 and that it violates the separation
of powers doctrine. Accordingly, we reverse the judgment
and remand this matter for further proceedings under section
1170.95.

DISCUSSION

I. Claim Senate Bill No. 1437 Amends Voter Initiatives in
Violation of California Constitution

A. Constitutional Limitation on Amendment of Voter
Initiatives

This appeal requires us to determine whether Senate Bill No.
1437, which effected changes to the Penal Code relating to
murder, unconstitutionally amends Proposition 7, Proposition
115 or Proposition 9, all ballot initiatives passed by voters.
When laws are enacted by voter initiative, subsequent
legislative acts are limited by the California Constitution,
which provides that “[t]he Legislature may amend or repeal
an initiative statute by another statute that becomes effective
only when approved by the electors unless the initiative
statute permits amendment or repeal without the electors'
approval.” (Cal. Const., art. II, § 10, subd. (c); accord, People
v. Superior Court (Pearson) (2010) 48 Cal.4th 564, 568, 107
Cal.Rptr.3d 265, 227 P.3d 858 (Pearson); People v. Kelly
(2010) 47 Cal.4th 1008, 1025, 103 Cal.Rptr.3d 733, 222 P.3d
186 (Kelly).)

*3  “ ‘[T]he purpose of California's constitutional limitation
on the Legislature's power to amend initiative statutes is
to “protect the people's initiative powers by precluding the
Legislature from undoing what the people have done, without
the electorate's consent.” [Citation.]’ ” (Kelly, supra, 47
Cal.4th at p. 1025, 103 Cal.Rptr.3d 733, 222 P.3d 186, quoting
Proposition 103 Enforcement Project v. Quackenbush (1998)
64 Cal.App.4th 1473, 1484, 76 Cal.Rptr.2d 342 (Proposition
103 Enforcement Project).) “[C]ourts have a duty to ‘ “
‘jealously guard’ ” ’ the people's initiative power, and hence
to ‘ “ ‘apply a liberal construction to this power wherever it is

challenged in order that the right’ ” ’ to resort to the initiative
process ‘ “ ‘be not improperly annulled’ ” ’ by a legislative
body.” (Kelly, supra, at p. 1025, 103 Cal.Rptr.3d 733, 222 P.3d
186, quoting DeVita v. County of Napa (1995) 9 Cal.4th 763,
776, 38 Cal.Rptr.2d 699, 889 P.2d 1019.)

An amendment in this context has been described “as ‘a
legislative act designed to change an existing initiative statute
by adding or taking from it some particular provision.’
” (Pearson, supra, 48 Cal.4th at p. 571, 107 Cal.Rptr.3d 265,
227 P.3d 858; accord, People v. Cooper (2002) 27 Cal.4th 38,
44, 115 Cal.Rptr.2d 219, 37 P.3d 403 (Cooper).) In contrast
with the restrictions on amendment, the Legislature is not
“precluded from enacting laws addressing the general subject
matter of an initiative” (Kelly, supra, 47 Cal.4th at p. 1025,
103 Cal.Rptr.3d 733, 222 P.3d 186), and it “remains free to
address a ‘ “related but distinct area” ’ [citations] or a matter
that an initiative measure ‘does not specifically authorize or
prohibit’ ” (id. at pp. 1025–1026, 103 Cal.Rptr.3d 733, 222
P.3d 186; accord, Pearson, supra, at p. 571, 107 Cal.Rptr.3d
265, 227 P.3d 858).

B. Standard of Review
We review questions of statutory and voter initiative
interpretation de novo (People v. Gonzales (2018) 6 Cal.5th
44, 49, 237 Cal.Rptr.3d 193, 424 P.3d 280 (Gonzales); John
v. Superior Court (2016) 63 Cal.4th 91, 95, 201 Cal.Rptr.3d
459, 369 P.3d 238), and the same principles that govern
statutes enacted by the Legislature apply to voter initiatives
(Gonzales, supra, at p. 49, 237 Cal.Rptr.3d 193, 424 P.3d 280;
Pearson, supra, 48 Cal.4th at p. 571, 107 Cal.Rptr.3d 265,
227 P.3d 858). “We first consider the initiative's language,
giving the words their ordinary meaning and construing this
language in the context of the statute and initiative as a
whole. If the language is not ambiguous, we presume the
voters intended the meaning apparent from that language,
and we may not add to the statute or rewrite it to conform
to some assumed intent not apparent from that language.
If the language is ambiguous, courts may consider ballot
summaries and arguments in determining the voters' intent
and understanding of a ballot measure.” (Pearson, supra, at
p. 571, 107 Cal.Rptr.3d 265, 227 P.3d 858; accord, Gonzales,
supra, at pp. 49–50, 237 Cal.Rptr.3d 193, 424 P.3d 280; John
v. Superior Court, supra, at pp. 95–96, 201 Cal.Rptr.3d 459,
369 P.3d 238.)

C. Overview of Senate Bill No. 1437
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Senate Bill No. 1437 was enacted “to limit convictions and
subsequent sentencing so that the law of California fairly
addresses the culpability of the individual and assists in the
reduction of prison overcrowding, which partially results
from lengthy sentences that are not commensurate with the
culpability of the individual.” (Stats. 2018, ch. 1015, § 1,
subd. (e).) The Legislature declared, as previously set forth,
that it was necessary to “amend the felony murder rule and
the natural and probable consequences doctrine, as it relates
to murder, to ensure that murder liability is not imposed on a
person who is not the actual killer, did not act with the intent
to kill, or was not a major participant in the underlying felony
who acted with reckless indifference to human life.” (Id.,
subd. (f).)

To that end, Senate Bill No. 1437 amended section 188,
defining malice, and section 189, defining the degrees of
murder, to address liability based on felony murder and the
natural and probable consequences doctrine. As amended,
section 188 now provides, “Except as stated in subdivision (e)
of Section 189, in order to be convicted of murder, a principal
in a crime shall act with malice aforethought. Malice shall not
be imputed to a person based solely on his or her participation
in a crime.” (Id., subd. (a)(3).)

*4  Subdivision (e) of section 189, added by Senate Bill
No. 1437, provides: “A participant in the perpetration or
attempted perpetration of a felony listed in subdivision (a)
in which a death occurs is liable for murder only if one
of the following is proven: (1) The person was the actual
killer[;] [¶] (2) The person was not the actual killer, but,
with the intent to kill, aided, abetted, counseled, commanded,
induced, solicited, requested, or assisted the actual killer in
the commission of murder in the first degree[; and] [¶] (3) The
person was a major participant in the underlying felony and
acted with reckless indifference to human life, as described in
subdivision (d) of Section 190.2.” However, subdivision (e)
is inapplicable “when the victim is a peace officer who was
killed while in the course of the peace officer's duties, where
the defendant knew or reasonably should have known that the
victim was a peace officer engaged in the performance of the
peace officer's duties.” (§ 89, subd. (f).)

Senate Bill No. 1437 also added section 1170.95 to the Penal
Code, which provides, in relevant part: “A person convicted
of felony murder or murder under a natural and probable
consequences theory may file a petition with the court
that sentenced the petitioner to have the petitioner's murder
conviction vacated and to be resentenced on any remaining

counts when all of the following conditions apply: [¶] (1)
A complaint, information, or indictment was filed against
the petitioner that allowed the prosecution to proceed under
a theory of felony murder or murder under the natural and
probable consequences doctrine[;] [¶] (2) The petitioner was
convicted of first degree or second degree murder following
a trial or accepted a plea offer in lieu of a trial at which the
petitioner could be convicted for first degree or second degree
murder[; and] [¶] (3) The petitioner could not be convicted of
first or second degree murder because of changes to Section
188 or 189 made effective January 1, 2019.” (Id., subd. (a).)

If a petition is filed, as in this case, section 1170.95 provides
that “[t]he court shall review the petition and determine if the
petitioner has made a prima facie showing that the petitioner
falls within the provisions of this section. If the petitioner has
requested counsel, the court shall appoint counsel to represent
the petitioner. The prosecutor shall file and serve a response
within 60 days of service of the petition and the petitioner
may file and serve a reply within 30 days after the prosecutor
response is served. These deadlines shall be extended for good
cause. If the petitioner makes a prima facie showing that he
or she is entitled to relief, the court shall issue an order to
show cause.” (Id., subd. (c).) “[T]he court shall hold a hearing
to determine whether to vacate the murder conviction and
to recall the sentence and resentence the petitioner on any
remaining counts in the same manner as if the petitioner had
not been previously been sentenced, provided that the new
sentence, if any, is not greater than the initial sentence....” (Id.,
subd. (d)(1).)

D. Proposition 7

1. Background

Although the trial court rejected the prosecutor's other
arguments, it agreed that at least as to retroactive application
in this case, Senate Bill No. 1437 unconstitutionally amends
Proposition 7 and it dismissed appellant's petition for relief
under section 1170.95 on that ground. Appellant and the
Attorney General claim error.

Proposition 7, which was passed by voters on November
7, 1978, repealed and replaced sections 190, 190.1, 190.2,
190.3, 190.4 and 190.5. (Voter Information Guide, Gen. Elec.
(Nov. 7, 1978) text of Prop. 7, §§ 1–12, pp. 33, 41–46 (Voter
Information Guide); see Cal. Const., art. IV, § 9 [“A section
of a statute may not be amended unless the section is re-
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enacted as amended.”].) Proposition 7 was a direct response
to 1977 death penalty legislation (People v. Boyce (2014) 59
Cal.4th 672, 693, 175 Cal.Rptr.3d 481, 330 P.3d 812; Voter
Information Guide, supra, arguments in favor of and against
Prop. 7, pp. 34–35), and it “substantially increase[d] the
punishment for persons convicted of first and second degree
murder” (Cooper, supra, 27 Cal.4th at p. 42, 115 Cal.Rptr.2d
219, 37 P.3d 403; accord, People v. Bright (1996) 12 Cal.4th
652, 662, fn. 7, 49 Cal.Rptr.2d 732, 909 P.2d 1354 (maj. opn.),
abrogated on another ground by People v. Seel (2004) 34
Cal.4th 535, 550, fn. 6, 21 Cal.Rptr.3d 179, 100 P.3d 870).
Prior to the passage of Proposition 7, the punishment for first
degree murder was death, life in prison without the possibility
of parole or life in prison with the possibility of parole, and the
punishment for second degree murder was five, six or seven
years in prison. (Former § 190; Voter Information Guide,
supra, § 1, p. 33.) Under Proposition 7, the punishment for
first degree murder was increased to death, life in prison
without the possibility of parole or 25 years to life in prison,
and the punishment for second degree murder was increased
to 15 years to life in prison. (§ 190; Voter Information Guide,
supra, § 2, p. 33.)

*5  Proposition 7 also “added several special circumstances
to section 190.2 (see subds. (a)(8), (9), (11)–(16), (19)),
expanded the list of felonies subject to the ‘felony-murder’
special circumstance, and deleted the requirement that a
felony murder be willful, deliberate, and premeditated.
(Compare former § 190.2, subd. (c)(3) (Stats. 1977, ch. 316, §
9, p. 1257) with present § 190.2, subd. (a)(17).) For the most
part, these additions broadened the class of persons subject to
the most severe penalties known to our criminal law.” (People
v. Weidert (1985) 39 Cal.3d 836, 844, 218 Cal.Rptr. 57, 705
P.2d 380; accord, People v. Spears (1983) 33 Cal.3d 279, 281–
282, 188 Cal.Rptr. 454, 655 P.2d 1289; Gooden, supra, 42
Cal.App.5th at p. 278, 255 Cal.Rptr.3d 239; People v. Epps
(1986) 182 Cal.App.3d 1102, 1121, 227 Cal.Rptr. 625.)

Proposition 7 “did not authorize the Legislature to amend
its provisions without voter approval.” (Cooper, supra, 27
Cal.4th at p. 44, 115 Cal.Rptr.2d 219, 37 P.3d 403, citing In re
Oluwa (1989) 207 Cal.App.3d 439, 445–446, 255 Cal.Rptr.
35 (Oluwa).) Therefore, as the parties recognize, amendment
of Proposition 7 through legislative action is precluded by the
California Constitution (Cal. Const., art. II, § 10, subd. (c)),
and we must determine whether Senate Bill No. 1437 takes
away from any provision of Proposition 7 (Pearson, supra, 48
Cal.4th at p. 571, 107 Cal.Rptr.3d 265, 227 P.3d 858; accord,

Cooper, supra, at p. 44, 115 Cal.Rptr.2d 219, 37 P.3d 403). 6

6 Respondent does not claim that Senate Bill No.
1437 adds to Proposition 7 or substitutes any of its
provisions.

2. Analysis

In concluding that Senate Bill No. 1437 unconstitutionally
amends Proposition 7, the trial court stated the Legislature
was “attempting to accomplish indirectly what it cannot
do directly” and “drastically reduce sentences for first and
second degree murder as to particular individuals previously
convicted of those crimes.” Respondent agrees and the
arguments she advances on appeal fall into the following
general categories: Senate Bill No. 1437 changes the scope
or effect of Proposition 7 by limiting the class of persons
subject to sentencing for murder, thereby eliminating murder
sentences as mandated by the voters; crime and punishment
are not merely “ ‘ “related but distinct area[s]” ’ ” the
Legislature “remains free to address”; Proposition 7 froze or
incorporated by reference murder as it was then defined in
1978; and Senate Bill No. 1437 frustrates voter intent. (Kelly,
supra, 47 Cal.4th at p. 1025, 103 Cal.Rptr.3d 733, 222 P.3d
186.)

a. Senate Bill No. 1437 Does Not Take
Away From Proposition 7's Provisions

We begin with the plain language of Proposition 7. (Gonzales,
supra, 6 Cal.5th at p. 49, 237 Cal.Rptr.3d 193, 424 P.3d
280; Pearson, supra, 48 Cal.4th at p. 571, 107 Cal.Rptr.3d
265, 227 P.3d 858.) As summarized above and set forth by
the Court of Appeal in Gooden, Proposition 7 provides in
relevant part that “ ‘[e]very person guilty of murder in the
first degree shall suffer death, confinement in state prison
for life without possibility of parole, or confinement in the
state prison for a term of 25 years to life.... [¶] Every
person guilty of murder in the second degree shall suffer
confinement in the state prison for a term of 15 years to
life.’ (Prop. 7, § 2.) Additionally, the initiative expanded the
special circumstances which can subject a person convicted
of first degree murder to a punishment of death or LWOP.
(Id., §§ 5–6.) Each of these provisions increases the possible
punishments for the offense of murder. From the language
of Proposition 7, therefore, it is apparent voters approved
the initiative to enhance punishments for persons who have
been convicted of murder.” (Gooden, supra, 42 Cal.App.5th

EXHIBIT B



People v. Nash, --- Cal.Rptr.3d ---- (2020)
2020 WL 4461245, 20 Cal. Daily Op. Serv. 7930

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 6

at pp. 280–281, 255 Cal.Rptr.3d 239; accord, Cruz, supra,
46 Cal.App.5th at pp. 753–754, 260 Cal.Rptr.3d 166; Solis,
supra, 46 Cal.App.5th at pp. 772–773, 259 Cal.Rptr.3d 854.)
The intended purpose of Proposition 7 to increase sentences
for murder in general and to toughen the death penalty
law in particular is clearly articulated in the ballot material,
which describes the 1977 death penalty legislation as “weak
and ineffective” and urges that “Proposition 7 will give
every Californian the protection of the nation's toughest,
most effective death penalty laws.” (Voter Information Guide,
supra, argument in favor of Prop. 7, p. 34.)

*6  Relying on Proposition 103 Enforcement Project,
respondent argues that Senate Bill No. 1437 amends
Proposition 7 by changing its “ ‘ “ ‘the scope or effect ....’ ”
’ ” (Prop. 103 Enforcement Project, supra, 64 Cal.App.4th at
pp. 1484–1485, 76 Cal.Rptr.2d 342.) Respondent reasons that
because Senate Bill No. 1437 narrows the statutory definition
of murder, it reduces the number of defendants eligible to
be convicted of murder. This, in turn, necessarily reduces
the number of defendants serving sentences for murder as
provided for in Proposition 7, evidencing change to the scope
or effect of the initiative.

The scope or effect language underpinning respondent's
argument traces back more than 40 years to Franchise Tax
Bd. v. Cory (1978) 80 Cal.App.3d 772, 145 Cal.Rptr. 819,
a decision in which the Court of Appeal defined a statutory
amendment as “ ‘any change of the scope or effect of an
existing statute, whether by addition, omission, or substitution
of provisions, which does not wholly terminate its existence,
whether by an act purporting to amend, repeal, revise, or
supplement, or by an act independent and original in form ....’
” (Id. at p. 776, 145 Cal.Rptr. 819, quoting Sutherland,
Statutory Construction (4th ed. 1972) § 22.01, p. 105.)
However, in Kelly, the California Supreme Court expressly
questioned prior decisions defining amendment so broadly,
including Cory (Kelly, supra, 47 Cal.4th at pp. 1026–1027 &
fn. 19, 103 Cal.Rptr.3d 733, 222 P.3d 186), and concluded
that it was “sufficient to observe that for purposes of article
II, section 10, subdivision (c) [of the California Constitution],
an amendment includes a legislative act that changes an
existing initiative statute by taking away from it[ ]” (id. at
pp. 1026–1027, 103 Cal.Rptr.3d 733, 222 P.3d 186). Thus,
our analysis is necessarily guided by Kelly's definition of
amendment rather than by language parsed from an appellate
court opinion and questioned by our high court. (People
v. Letner and Tobin (2010) 50 Cal.4th 99, 197–198, 112
Cal.Rptr.3d 746, 235 P.3d 62, quoting Auto Equity Sales, Inc.

v. Superior Court (1962) 57 Cal.2d 450, 455, 20 Cal.Rptr. 321,
369 P.2d 937 [“ ‘Courts exercising inferior jurisdiction must
accept the law declared by courts of superior jurisdiction.’
”]; accord, Cruz, supra, 46 Cal.App.5th at p. 750, fn. 3, 260
Cal.Rptr.3d 166; Solis, supra, 46 Cal.App.5th at p. 772, fn.
2, 259 Cal.Rptr.3d 854; Gooden, supra, 42 Cal.App.5th at p.
279, fn. 5, 255 Cal.Rptr.3d 239.)

*7  Respondent views the scope or effect language too
broadly, disconnected from the plain language of Proposition
7 and Senate Bill No. 1437. In enacting Proposition 7,
the voters mandated harsher punishment—that is, increased
sentences—for those convicted of murder, but the measure
did not speak to the substantive offense of murder. (Gooden,
supra, 42 Cal.App.5th at p. 282, 255 Cal.Rptr.3d 239; accord,
Cruz, supra, 46 Cal.App.5th at p. 758, 260 Cal.Rptr.3d 166;
Solis, supra, 46 Cal.App.5th at pp. 775–776, 259 Cal.Rptr.3d
854.) Respondent asserts that Senate Bill No. 1437 takes
away, or eliminates, the sentence mandated by Proposition
7, but Senate Bill No. 1437 does not invalidate or otherwise
change the sentence for murder dictated by the voters in
enacting Proposition 7. Rather, Senate Bill No. 1437 restricts
the bases for murder liability to those individuals who actually
killed, who acted with the intent to kill, or who were major
participants in the underlying felony and acted with reckless
indifference to human life (§ 189, subd. (e)), and in those
cases where the law affords relief, the underlying conviction
no longer stands. While the class of individuals standing
convicted of murder may be reduced in light of Senate Bill
No. 1437's changes to the felony-murder rule and the natural
and probable consequences doctrine, the legislation does not
change or take away from the sentences those convicted of
murder are subject to, which is the mandate of Proposition 7.

The authorities relied on by respondent in support of her
argument—People v. Armogeda (2015) 233 Cal.App.4th 428,
182 Cal.Rptr.3d 606; Prop. 103 Enforcement Project, supra,
64 Cal.App.4th 1473, 76 Cal.Rptr.2d 342; and Mobilepark
West Homeowners Assn. v. Escondido Mobilepark West
(1995) 35 Cal.App.4th 32, 41 Cal.Rptr.2d 393—offer
no assistance, either. In those decisions, the Courts of
Appeal concluded that the legislation being challenged
impermissibly amended prior voter initiatives, but the
courts so held on the unremarkable grounds that rather
than legislating in a merely related area, the challenged
legislation clearly, directly and specifically added to or
took away from the law that was enacted by the voters.
(People v. Armogeda, supra, at pp. 434–436, 182 Cal.Rptr.3d
606 [Postrelease Community Supervision Act of 2011 (the

EXHIBIT B



People v. Nash, --- Cal.Rptr.3d ---- (2020)
2020 WL 4461245, 20 Cal. Daily Op. Serv. 7930

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 7

Act) unconstitutionally amended Prop. 36 where Prop. 36
mandated treatment rather than incarceration for certain
nonviolent drug offenses or drug-related parole violations
and the Act allowed for incarceration in those instances];
Prop. 103 Enforcement Project, supra, at pp. 1486–1494,
76 Cal.Rptr.2d 342 [Legislature took away and changed
scope and effect of Prop. 103 when it removed from
Insurance Commissioner ratemaking determinations vested
by the voters, and statute enacted did not further purposes
of Prop. 103, as required for amendment]; Mobilepark West
Homeowners Assn. v. Escondido Mobilepark West, supra,
at pp. 41–43, 41 Cal.Rptr.2d 393 [the city's passage of
an ordinance purportedly clarifying a comprehensive rent
control measure enacted by voters was an unconstitutional
amendment where the measure adequately defined its scope
of coverage without need for any follow-up ordinances and
ordinance went beyond clarification by expanding the scope
of the measure and adding provisions to it].)

b. Crime and Punishment are Related but Distinct Areas

As previously stated, the Legislature is not “precluded from
enacting laws addressing the general subject matter of an
initiative[ ]” (Kelly, supra, 47 Cal.4th at p. 1025, 103
Cal.Rptr.3d 733, 222 P.3d 186), and it “remains free to
address a ‘ “related but distinct area” ’ [citations] or a matter
that an initiative measure ‘does not specifically authorize or
prohibit[ ]’ ” (id. at pp. 1025–1026, 103 Cal.Rptr.3d 733, 222
P.3d 186; accord, Pearson, supra, 48 Cal.4th at p. 571, 107
Cal.Rptr.3d 265, 227 P.3d 858). Respondent argues, however,
that “[c]rimes and punishment are not ‘related but distinct
areas.’ ” As the Gooden court points out, this conflates the
crime of murder with the punishment for murder. (Gooden,
supra, 42 Cal.App.5th at p. 281, 255 Cal.Rptr.3d 239; accord,
Cruz, supra, 46 Cal.App.5th at p. 755, 260 Cal.Rptr.3d 166;
Solis, supra, 46 Cal.App.5th at p. 772, 259 Cal.Rptr.3d 854.)

Crime and punishment are related, with the crime or offense
necessarily informing the punishment, but they “plainly are
not synonymous.” (Gooden, supra, 42 Cal.App.5th at p.
281, 255 Cal.Rptr.3d 239; §§ 15 [defining crime], 16 [kinds
of crime], 18 [punishment], 19 [same], 19.2 [same], 19.4
[same].) A substantive offense defines or sets forth the
elements of a crime (Robert L. v. Superior Court (2003)
30 Cal.4th 894, 899, 135 Cal.Rptr.2d 30, 69 P.3d 951;
Gooden, supra, at p. 281, 255 Cal.Rptr.3d 239, citing People
v. Anderson (2009) 47 Cal.4th 92, 101, 97 Cal.Rptr.3d 77,
211 P.3d 584), while “a punishment is the consequence of

a finding of guilt intended to further the public policy goals
of retribution and deterrence” (Gooden, supra, at p. 281,
255 Cal.Rptr.3d 239, citing People v. Ruiz (2018) 4 Cal.5th
1100, 1107, 232 Cal.Rptr.3d 714, 417 P.3d 191). As such, we
agree with Gooden that “Senate Bill 1437 presents a classic
example of legislation that addresses a subject related to, but
distinct from, an area addressed by an initiative.” (Gooden,
supra, at p. 282, 255 Cal.Rptr.3d 239; accord, Cruz, supra, 46
Cal.App.5th at p. 756, 260 Cal.Rptr.3d 166.)

c. Voters Neither Froze Nor Incorporated by
Specific Reference Murder as it Stood in 1978

*8  Respondent also argues, as she did in the trial
court, that “[w]hen the voters passed Proposition 7, which
specifically referenced first and [second] degree murder, they
incorporated those provisions (... §§ 187, 188, and 189) into
Proposition 7 as those laws existed at that time,” and that
Senate Bill No. 1437 requires “a greater mental state for [first]
degree murder than was required when Proposition 7 was
overwhelmingly passed by voters.” However, respondent's
position is not supported by any authority on this point nor is it
further elucidated. (People v. Hovarter (2008) 44 Cal.4th 983,
1029, 81 Cal.Rptr.3d 299, 189 P.3d 300 [“ ‘ “[E]very brief
should contain a legal argument with citation of authorities
on the points made.” ’ ”]; accord, People v. Bryant, Smith and
Wheeler (2014) 60 Cal.4th 335, 363–364, 178 Cal.Rptr.3d
185, 334 P.3d 573.) Appellant and the Attorney General agree
the argument lacks merit, but they differ in their approaches.

Appellant characterizes the argument as analogous to that
in Californians for Political Reform Foundation v. Fair
Political Practices Com. (1998) 61 Cal.App.4th 472, 485,
71 Cal.Rptr.2d 606 (Californians for Political Reform
Foundation), which involved a challenge over the definition
of the term “contribution.” At issue was whether a Fair
Political Practices Commission regulation that “excepted
from the statutory definition of ‘contribution’ payments by
a sponsoring organization to establish and administer its
[political action committee (PAC) ]” amended Proposition
208, a voter initiative that “prohibits a PAC from accepting
from any person a contribution totaling more than $500 per
calendar year.” (Id. at pp. 480–481, 71 Cal.Rptr.2d 606.)
The plaintiff, in challenging the regulation, argued that “the
electorate expressed its intent to ‘freeze’ into place [a] then-
existing definition of ‘contribution’ in the regulations.” (Id.
at p. 485, 71 Cal.Rptr.2d 606.) The Court of Appeal flatly
rejected the argument, pointing out the plaintiff's failure to
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cite to any supporting evidence, the absence of any language
in the initiative purporting to define or redefine the term, the
absence of any language restricting the authority to regulate in
the area in question, and the absence of anything in the ballot
material evidencing voter intent on the issue. (Ibid.)

The Attorney General characterizes the issue as one of
incorporation by reference. (Palermo v. Stockton Theatres,
Inc. (1948) 32 Cal.2d 53, 195 P.2d 1 (Palermo).) In Palermo,
the California Supreme Court stated, “ ‘[W]here a statute
adopts by specific reference the provisions of another statute,
regulation, or ordinance, such provisions are incorporated in
the form in which they exist at the time of the reference
and not as subsequently modified, and ... the repeal of the
provisions referred to does not affect the adopting statute, in
the absence of a clearly expressed intention to the contrary.’
” (Id. at pp. 58–59, 195 P.2d 1.) Conversely, “ ‘where the
reference is general instead of specific, such as a reference
to a system or body of laws or to the general law relating
to the subject in hand, the referring statute takes the law or
laws referred to not only in their contemporary form, but
also as they may be changed from time to time ....’ ” (Id.
at p. 59, 195 P.2d 1.) However, “ ‘[t]he Palermo rule is not
to be applied in a vacuum’ ” (People v. Fong (2013) 217
Cal.App.4th 263, 267, 158 Cal.Rptr.3d 221, quoting People v.
Pecci (1999) 72 Cal.App.4th 1500, 1505, 86 Cal.Rptr.2d 43),
and the California Supreme Court has clarified that “where
the words of an incorporating statute do not make clear
whether it contemplates only a time-specific incorporation,
‘the determining factor will be ... legislative intent[ ]’ ” (In
re Jovan B. (1993) 6 Cal.4th 801, 816, 25 Cal.Rptr.2d 428,
863 P.2d 673; accord, People v. Fong, supra, at p. 267, 158
Cal.Rptr.3d 221; Doe v. Saenz (2006) 140 Cal.App.4th 960,
981, 45 Cal.Rptr.3d 126).

The absence of both supporting authority and more specific
legal argument leave the contours of respondent's theory
undeveloped, but regardless, we agree with appellant's and
the Attorney General's position that the argument lacks merit.
There is nothing in the plain language of Proposition 7, or
in the ballot material, that suggests voters, in calling for
harsher punishment for those convicted of murder, intended
to “ ‘freeze’ ” the substantive offense of murder as it
was understood in 1978. (Californians for Political Reform
Foundation, supra, 61 Cal.App.4th at p. 485, 71 Cal.Rptr.2d
606.) The absence of any support in the plain language or
ballot material also dooms respondent's contention that the
reference to murder in Proposition 7 specifically incorporated
by reference the substantive offense of murder as it stood

in 1978. (In re Jovan B., supra, 6 Cal.4th at p. 816, 25
Cal.Rptr.2d 428, 863 P.2d 673; accord, People v. Fong, supra,
217 Cal.App.4th at p. 267, 158 Cal.Rptr.3d 221; Doe v. Saenz,
supra, 140 Cal.App.4th at p. 981, 45 Cal.Rptr.3d 126.)

*9  In Gooden, the Court of Appeal found the California
Supreme Court's decision in People v. Hernandez instructive
and we agree. (Gooden, supra, 42 Cal.App.5th at p. 283,
255 Cal.Rptr.3d 239, citing People v. Hernandez (2003) 30
Cal.4th 835, 864–865, 134 Cal.Rptr.2d 602, 69 P.3d 446,
disapproved on another ground by People v. Riccardi (2012)
54 Cal.4th 758, 824, fn. 32, 144 Cal.Rptr.3d 84, 281 P.3d 1,
disapproved on another ground by People v. Rangel (2016)
62 Cal.4th 1192, 1216, 200 Cal.Rptr.3d 265, 367 P.3d 649.)
In People v. Hernandez, the court, addressing the crime of
conspiracy, considered the following language, added by the
Legislature in 1955: “[W]hen two or more persons conspire
to commit murder, ‘the punishment shall be that prescribed
for murder in the first degree.’ ” (People v. Hernandez,
supra, at p. 864, 134 Cal.Rptr.2d 602, 69 P.3d 446, quoting
§ 182.) At that time—1955—“the punishment for conspiracy
to commit murder was death or life imprisonment, at the
discretion of the jury or the court.” (Ibid., citing former § 190.)
The court agreed with the parties that the statutory reference
to the penalty for murder was general rather than specific
and the statute “incorporates whatever punishment the law
prescribed for first degree murder when the conspiracy was
committed.” (Id. at p. 865, 134 Cal.Rptr.2d 602, 69 P.3d 446.)
Proposition 7's reference to first and second degree murder is
analogous to the reference found to be general in People v.
Hernandez. (Gooden, supra, at p. 283, 255 Cal.Rptr.3d 239.)

Gooden also observed, “If the drafters of Proposition 7
had intended to incorporate the definition of murder as the
offense was understood in 1978, we expect the initiative,
at minimum, would have cited or referred to the statutory
provisions defining murder (§ 187), malice (§ 188), or the
degrees of murder (§ 189).” (Gooden, supra, 42 Cal.App.5th
at p. 283, 255 Cal.Rptr.3d 239; accord, Californians for
Political Reform Foundation, supra, 61 Cal.App.4th at p.
485, 71 Cal.Rptr.2d 606 [“If in fact it were the intent of
the proponents of the initiative to freeze into place the then-
existing regulatory definition of ‘contribution,’ it would have
been easy enough to do so.”].) “Further, Proposition 7 did not
include any time-specific limitations when referring to first
or second degree murder, as we might expect if the voters
had intended to permanently wall off the definition of murder
from future consideration by the Legislature.” (Gooden,
supra, at p. 283, 255 Cal.Rptr.3d 239; accord, Californians for
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Political Reform Foundation, supra, at p. 485, 71 Cal.Rptr.2d
606.)

Also instructive is the decision in Oluwa, which interpreted
the following language added to section 190 under
Proposition 7: “ ‘The provisions of Article 2.5 (commencing
with Section 2930) of Chapter 7 of Title 1 of Part 3 of the
Penal Code [article 2.5] shall apply to reduce any minimum
term of 25 or 15 years in a state prison imposed pursuant to
this section, but such person shall not otherwise be released on
parole prior to such time.’ ” (Oluwa, supra, 207 Cal.App.3d
at p. 442, 255 Cal.Rptr. 35.) The defendant in Oluwa claimed
that Proposition 7 authorized him to receive more liberal
custody credits under section 2933, which was added to
article 2.5 several years after the passage of Proposition
7. (Oluwa, supra, at pp. 442–444, 255 Cal.Rptr. 35.) The
Court of Appeal disagreed, concluding that Proposition 7
specifically incorporated by reference an article of the Penal
Code, which at the time contained only sections 2930, 2931
and 2932. (Oluwa, supra, at p. 445, 255 Cal.Rptr. 35; accord,
Cooper, supra, 27 Cal.4th at p. 44, 115 Cal.Rptr.2d 219,
37 P.3d 403.) Further, the Oluwa court observed, “[T]he
legislative analysis accompanying the initiative specifically
addressed the availability of conduct credits and advised
voters that those persons sentenced to 15 years to life
in prison would have to serve a minimum of 10 years
before becoming eligible for parole. Thus, contrary to [the
defendant's] assertion, the electorate clearly intended service
of 10 calendar years by a second degree murderer before
parole consideration.” (Oluwa, supra, at p. 445, 255 Cal.Rptr.
35; accord, Cooper, supra, at p. 45, 115 Cal.Rptr.2d 219, 37

P.3d 403.) 7

7 In Cooper, the California Supreme Court, while
agreeing that the reference to article 2.5 in
Proposition 7 is specific rather than general,
distinguished the postsentence credits at issue in
Oluwa (Cooper, supra, 27 Cal.4th at p. 44, 115
Cal.Rptr.2d 219, 37 P.3d 403) and concluded
that “the trial court's restriction of presentence
conduct credits under section 2933.1 [was] not
inconsistent with former section 190 and [did] not
otherwise circumvent the intent of the electorate in
adopting the Briggs Initiative[ ]” (id. at p. 48, 115
Cal.Rptr.2d 219, 37 P.3d 403).

*10  In contrast with the article 2.5 credits at issue in
Oluwa, Proposition 7 contains no such specific references
with respect to the substantive offenses of first and second

degree murder, and the ballot material contains nothing
suggesting any such intent. Thus, whether characterized as
freezing the law of murder as it was in 1978 (Californians
for Political Reform Foundation, supra, 61 Cal.App.4th at p.
485, 71 Cal.Rptr.2d 606), or incorporating the law of murder
as it was in 1978 by specific reference (Palermo, supra, 32
Cal.2d at pp. 58–59, 195 P.2d 1), neither the plain language
of Proposition 7 nor the ballot material supports respondent's
position.

Finally, to the extent that respondent's argument suggests
mere reference to first and second degree murder in
the statutes amended by Proposition 7 evidences voters'
knowledge of the definition of murder and intent to
preserve that definition as it existed in 1978, we are
unpersuaded. Under the California Constitution, “a statute
must be reenacted in full as amended if any part of it is
amended.” (County of San Diego v. Commission on State
Mandates (2018) 6 Cal.5th 196, 206, 240 Cal.Rptr.3d 52, 430
P.3d 345 (Com. on State Mandates), citing Cal. Const., art.
IV, § 9; accord, People v. Guzman (2019) 8 Cal.5th 673, 686,
256 Cal.Rptr.3d 112, 453 P.3d 1130; Gov. Code, § 9605, subd.
(a).) In Com. on State Mandates, the California Supreme
Court explained, “When technical reenactments are required
under article IV, section 9 of the Constitution—yet involve
no substantive change in a given statutory provision—the
Legislature in most cases retains the power to amend the
restated provision through the ordinary legislative process.
This conclusion applies unless the provision is integral to
accomplishing the electorate's goals in enacting the initiative
or other indicia support the conclusion that voters reasonably
intended to limit the Legislature's ability to amend that part of
the statute. This interpretation of article II of the Constitution
is consistent with the people's precious right to exercise
the initiative power. [Citation.] It also comports with the
Legislature's ability to change statutory provisions outside
the scope of the existing provisions voters plausibly had a
purpose to supplant through an initiative.” (Id. at p. 214, 240
Cal.Rptr.3d 52, 430 P.3d 345.) Here, the references to first and
second degree murder were confined to technical restatements
of the statutes, in accordance with the California Constitution
and Government Code section 9605.

d. Voter Intent Not Ascertainable
from Silence on Matter

Finally, respondent contends that “[t]he concern expressed in
the arguments, together with the significant changes made to
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the penalties for murder, make clear the intent of the electorate
to secure the community against violent crime by imposing
longer prison terms or the death penalty on defendants who
were convicted of murder. Under no reading of the arguments,
the Legislative Analyst's discussion or the proposition itself
did the people express a willingness or desire to permit the
Legislature to re-define what is required for murder so as to
narrow the range of offenders to which it would apply.” While
we agree with the first proposition, the second is contrary to
established principles governing statutory interpretation.

It bears repeating that “[i]f the statutory language is not
ambiguous, then the plain meaning of the language governs.
[Citation.] If, however, the statutory language lacks clarity,
we may resort to extrinsic sources, including the analyses and
arguments contained in the official ballot pamphlet, and the
ostensible objects to be achieved.” (People v. Lopez (2005) 34
Cal.4th 1002, 1006, 22 Cal.Rptr.3d 869, 103 P.3d 270; accord,
People v. Ruiz, supra, 4 Cal.5th at p. 1106, 232 Cal.Rptr.3d
714, 417 P.3d 191; Robert L. v. Superior Court, supra, 30
Cal.4th at p. 901, 135 Cal.Rptr.2d 30, 69 P.3d 951; Gooden,
supra, 42 Cal.App.5th at p. 284, 255 Cal.Rptr.3d 239.) “[W]e
may not add to the statute or rewrite it to conform to some
assumed intent not apparent from that language.” (Pearson,
supra, 48 Cal.4th at p. 571, 107 Cal.Rptr.3d 265, 227 P.3d
858; accord, Wishnev v. The Northwestern Mutual Life Ins.
Co. (2019) 8 Cal.5th 199, 210, 254 Cal.Rptr.3d 638, 451 P.3d
777 (Wishnev); Hampton v. County of San Diego (2015) 62
Cal.4th 340, 350, 195 Cal.Rptr.3d 773, 362 P.3d 417.)

*11  Here, respondent's argument is not founded on
any language in Proposition 7 or information in the
ballot material. Instead, respondent purports to divine the
electorate's intent on this issue from its silence. Respondent's
argument, in other words, is purely speculative. (People v.
Laird (2018) 27 Cal.App.5th 458, 465, 238 Cal.Rptr.3d 313;
Citizens Assn. of Sunset Beach v. Orange County Local
Agency Formation Com. (2012) 209 Cal.App.4th 1182, 1191,
147 Cal.Rptr.3d 696 [“Just as the silence of a dog trained to
bark at intruders suggests the absence of intruders, this silence
speaks loudly. It is indicative of a lack of voter intent ....”].)

As explained in Gooden, the ballot materials “all concern the
issue of punishment. By contrast, they are silent on the critical
issues addressed by Senate Bill 1437. They do not mention
the mens rea element of murder or any other requirement
necessary for a person to be liable for murder. They do
not mention section[s] 187 (defining murder), 188 (defining
malice), or 189 (defining the degrees of murder). Further,

they do not discuss the felony-murder rule or the natural
and probable consequences doctrine. These ballot materials
buttress our conclusion that voters intended Proposition
7 to strengthen the punishments for persons convicted of
murder, not to reaffirm or amend the substantive offense
of murder.” (Gooden, supra, 42 Cal.App.5th at p. 285, 255
Cal.Rptr.3d 239; accord, Cruz, supra, 46 Cal.App.5th at p.

756, 260 Cal.Rptr.3d 166.) 8

8 Respondent mentions that the Legislature “further
ignored the Legislative Counsel's advice in pursuit
of this unconstitutional assertion of legislative
primacy over the voters' will.” This passing
reference pertains to a letter submitted as an exhibit
to the People's opposition to appellant's section
1170.95 petition in the trial court. On appeal,
respondent does not place any great weight on the
letter, but we note that the letter takes the position
we have already rejected: by reducing the class
of individuals who may be convicted of murder,
Senate Bill No. 1437 amends Proposition 7 by
one, changing its scope and two, changing the
definition of murder relied on by the voters. The
Court of Appeal in Gooden addressed the letter,
noting uncertainty surrounding whether the letter
pertained to Senate Bill No. 1437 or Assembly
Bill No. 3104, which was not enacted but would
have, in relevant part, amended sections 189, 190
and 190.2. (Gooden, supra, 42 Cal.App.5th at
p. 285, 255 Cal.Rptr.3d 239; Assem. Bill No.
3104 (2017-2018 Reg. Sess.).) Gooden concluded
that regardless, the letter was neither binding
nor persuasive. (Gooden, supra, at p. 285, 255
Cal.Rptr.3d 239; St. John's Well Child & Family
Center v. Schwarzenegger (2010) 50 Cal.4th 960,
982, 116 Cal.Rptr.3d 195, 239 P.3d 651 [“ ‘[A]n
opinion of the Legislative Counsel is entitled to
respect, [but] its weight depends on the reasons
given in its support.’ ”].) As stated, we have already
addressed and rejected the reasoning set forth in the
letter and nothing in the letter persuades us to the
contrary.

e. Retroactive Petition Process Under Section 1170.95

Respondent also argues that even if prospective application of
Senate Bill No. 1437 passes constitutional muster, retroactive
application does not. Respondent contends that voter intent
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to increase sentences for first and second degree murder
“unquestionably precludes the Legislature from retroactively
redefining murder to vacate convictions that were lawful at
the time they were entered, reducing the punishment that
the electorate mandated for murder and effectively granting
a legislative commutation.” “[T]he voters unquestionably
intended that those convicted of murder received life until that
sentence was lawfully changed.”

*12  Respondent asserts that separating the offense of murder
from the punishment requires parsing Proposition 7 with “
‘artificial, scalpel-like precision’ ” but we disagree. As we
have explained, the Legislature may address related areas
of law and respondent's arguments improperly conflate the
crime with the punishment. Voters were concerned with
ensuring harsh sentences for those convicted of murder, but
in enacting Proposition 7, they did not purport to address
the substantive offense of murder and thus did not preclude
or otherwise restrict the Legislature from acting in this
related area. Critically, section 1170.95 does not provide for
resentencing a defendant who stands convicted of murder, but
for resentencing a defendant whose murder conviction has
been vacated based on a change to the offense of murder. (Id.,
subd. (a).) In our view, this is a distinction with a difference.

In rejecting this line of attack advanced by respondent, the
Gooden court reasoned that it “assumes a petitioner's murder
conviction is fixed and the resentencing procedure merely
provides an avenue by which a petitioner may obtain a more
lenient sentence for the extant conviction. However, that
is not the case. The effect of a successful petition under
section 1170.95 ‘ “ ‘is to vacate the judgment ... as if no
judgment had ever been rendered.’ ” ’ [Citations.] Thus, the
resentencing procedure established by section 1170.95—like
the remainder of the statutory changes implemented by Senate
Bill 1437—does not amend Proposition 7.” (Gooden, supra,
42 Cal.App.5th at p. 286, 255 Cal.Rptr.3d 239, quoting People
v. Martinez (2017) 10 Cal.App.5th 686, 718, 216 Cal.Rptr.3d
814 & citing People v. Sumstine (1984) 36 Cal.3d 909, 920,
206 Cal.Rptr. 707, 687 P.2d 904.) We agree with respondent
that “ ‘[t]he voters should get what they enacted, not more
and not less[ ]’ ” (Pearson, supra, 48 Cal.4th at p. 571, 107
Cal.Rptr.3d 265, 227 P.3d 858), but Senate Bill No. 1437 does
not deprive them of what they enacted.

E. Proposition 115

1. Background

Next, in 1990, voters enacted Proposition 115, entitled the
Crime Victims Justice Reform Act, “to adopt ‘comprehensive
reforms ... needed in order to restore balance and fairness to
our criminal justice system’ ” (Raven v. Deukmejian (1990)
52 Cal.3d 336, 340, 276 Cal.Rptr. 326, 801 P.2d 1077, quoting
Voter Information Guide, Primary Elec. (June 5, 1990) text
of Prop. 115, §§ 1–30, pp. 33, 65–69), and “[t]o achieve
that purpose, the measure adopts a variety of changes and
additions to [the] state Constitution and statutes[ ]” (Raven
v. Deukmejian, supra, at p. 340, 276 Cal.Rptr. 326, 801 P.2d
1077). Relevant to the constitutional challenge at issue in
this appeal, Proposition 115 amended section 189 to add the
following offenses to the felony-murder rule: kidnapping,
train wrecking and sex offenses under sections 286, 288, 288a
and 289. (Voter Information Guide, supra, text of Prop. 115,
supra, § 9, p. 66; Raven v. Deukmejian, supra, 52 Cal.3d at p.

344, 276 Cal.Rptr. 326, 801 P.2d 1077.) 9  Voters provided that
Proposition 115 may be amended only “by statute passed in
each house by rollcall vote entered in the journal, two-thirds
of the membership concurring, or by a statute that becomes
effective only when approved by the electors[ ]” (Voter
Information Guide, supra, text of Prop. 115, § 30, p. 69).

9 Section 288a was subsequently renumbered to
section 287. (Stats, 2018, ch. 423, § 49.)

2. Analysis

The trial court rejected the prosecution's claim that Senate
Bill No. 1437 unconstitutionally amends Proposition 115,
but on appeal, respondent renews the argument. Respondent
acknowledges that Proposition 115 did not alter section 189
other than to add five crimes to the felony-murder rule, that
the amendment to section 189 necessitated a full reenactment
of the statute pursuant to the California Constitution, and
that with respect to technical reenactments involving no
substantive change, “the Legislature in most cases retains the
power to amend the restated provision through the ordinary
legislative process.” (Com. on State Mandates, supra, 6
Cal.5th at p. 214, 240 Cal.Rptr.3d 52, 430 P.3d 345, citing
Cal. Const., art. IV, § 9.) However, respondent contends that
“ ‘[t]his conclusion applies unless the provision is integral to
accomplishing the electorate's goals in enacting the initiative
or other indicia support the conclusion that voters reasonably
intended to limit the Legislature's ability to amend that part of
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the statute[ ] (Com. on State Mandates, supra, at p. 214, 240
Cal.Rptr.3d 52, 430 P.3d 345, italics in original),’ ” and here,
the voters permitted the Legislature to amend Proposition 115
only “by statute passed in each house by rollcall vote entered
in the journal, two-thirds of the membership concurring, or
by a statute that becomes effective only when approved by
the electors[ ]” (Voter Information Guide, supra, text of Prop.
115, § 30, p. 69). Respondent also contends that Proposition
115 did not merely reenact section 189 because “[r]emoving
culpability from accomplices and felony murder cannot be
said to be anything other than at odds with” the goals of just
punishment for violent criminals and comprehensive reform
needed to restore balance and fairness to the criminal justice
system.

*13  Distilled to its essence, respondent's claim is that rather
than a technical reenactment, the measure “directly amended”
section 189 and requires a two-thirds majority in both houses
for legislative amendment, thereby precluding the Legislature
from making any substantial changes to section 189. We reject
the argument.

Proposition 115 expanded the scope of the felony-murder
rule by adding five qualifying felonies, but effected no
other substantive change to section 189 and the technical
reenactment of section 189 in full, required by the California
Constitution, did not insulate section 189 from any and
all future changes by the Legislature. To the contrary, the
Legislature retains authority to amend through the ordinary
legislative process unless the provision at issue—here, the
elements of murder—is integral to the electorate's goal
in enacting the earlier measure or there is some other
indication that the voters intended to limit the Legislature's
ability to amend the provision at issue via the ordinary
legislative process. (Com. on State Mandates, supra, 6 Cal.5th
at p. 214, 240 Cal.Rptr.3d 52, 430 P.3d 345.) To find
otherwise is directly contrary to the California Supreme
Court's conclusion in Com. of State Mandates, which included
the following observation: “Imposing such a limitation as a
matter of course on provisions that are merely technically
restated would unduly burden the people's willingness to
amend existing laws by initiative.” (Ibid.)

The relevant question is whether Senate Bill No. 1437
impermissibly amends Proposition 115 by taking away from
the change to section 189 mandated by the voters in enacting
the measure. (Kelly, supra, 47 Cal.4th at p. 1027, 103
Cal.Rptr.3d 733, 222 P.3d 186.) As the change to section
189 effected by Senate Bill No. 1437 does not take away

from or alter the scope of the felony-murder rule with respect
to qualifying offenses, it does not amend Proposition 115.
(Gooden, supra, 42 Cal.App.5th at p. 287, 255 Cal.Rptr.3d
239; accord, Cruz, supra, 46 Cal.App.5th at p. 747, 260
Cal.Rptr.3d 166; Solis, supra, 46 Cal.App.5th at p. 773, 259
Cal.Rptr.3d 854.).)

We perceive no ambiguity with the text of Proposition 115
and respondent does not argue otherwise, but we note that the
absence of any indication that Senate Bill No. 1437 thwarts
the voters' intent in enacting Proposition 115. Respondent
asserts that Proposition 115 added language to section 190.2,
subdivisions (c) and (d), that is nearly identical to section 189,
subdivision (e), added by Senate Bill No. 1437, and she argues
that “[h]ad the voters wanted the additional requirements for
accomplices to apply to ... § 189, they would have codified
it as such.” However, “ ‘[w]e cannot presume that ... the
voters intended the initiative to effect a change in law that
was not expressed or strongly implied in either the text of the
initiative or the analyses and arguments in the official ballot
pamphlet.’ ” (People v. Valencia (2017) 3 Cal.5th 347, 364,
220 Cal.Rptr.3d 230, 397 P.3d 936.)

Here, the stated goals of the initiative were “to restore balance
to our criminal justice system, to create a system in which
justice is swift and fair, and to create a system in which violent
criminals receive just punishment, in which crime victims
and witnesses are treated with care and respect, and in which
society as a whole can be free from the fear of crime in
our homes, neighborhoods, and schools.” (Voter Information
Guide, supra, text of Prop. 115, § 1, p. 33.) The arguments in
favor of Proposition 115 generally focused on cutting down
on costs and delays in the criminal justice system, and on
improving the death penalty law. (Id. at pp. 34–35.) Neither
the text of Proposition 115 nor the ballot material speaks to
the elements of murder and as that matter was not before the
voters, we cannot speculate as to their thoughts on it. (People
v. Valencia, supra, 3 Cal.5th at p. 380, 220 Cal.Rptr.3d 230,
397 P.3d 936.)

F. Proposition 9

1. Background

*14  Respondent also claims that the section 1170.95
petition process available to those convicted of felony
murder or murder under a natural and probable consequences
theory violates the California Constitution as amended by
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Proposition 9, a crime victims' rights initiative known as
Marsy's Law. (In re Vicks (2013) 56 Cal.4th 274, 282, 153
Cal.Rptr.3d 471, 295 P.3d 863; Santos v. Brown (2015)
238 Cal.App.4th 398, 404, 189 Cal.Rptr.3d 234.) The stated
purpose of Proposition 9, enacted by voters in 2008, is to
“[p]rovide victims with rights to justice and due process[,]”
and to “[i]nvoke the rights of families of homicide victims to
be spared the ordeal of prolonged and unnecessary suffering,
and to stop the waste of millions of taxpayer dollars, by
eliminating parole hearings in which there is no likelihood
a murderer will be paroled, and to provide that a convicted
murderer can receive a parole hearing no more frequently
than every three years, and can be denied a follow-up parole
hearing for as long as 15 years.” (Voter Information Guide,
supra, text of Prop. 9, § 3, ¶¶ 1–2, p. 129.)

The measure “includes both constitutional and statutory
amendments. The constitutional provisions recognize various
rights of victims of crime and of the people of California” (In
re Vicks, supra, 56 Cal.4th at p. 282, 153 Cal.Rptr.3d 471, 295
P.3d 863), while “[m]ost of the law's statutory amendments
relate to parole” (id. at p. 283, 153 Cal.Rptr.3d 471, 295
P.3d 863). The voters limited the legislative amendment of
Proposition 9 as follows: “The statutory provisions of this act
shall not be amended by the Legislature except by a statute
passed in each house by roll-call vote entered in the journal,
three-fourths of the membership of each house concurring, or
by a statute that becomes effective only when approved by
the voters. However, the Legislature may amend the statutory
provisions of this act to expand the scope of their application,
to recognize additional rights of victims of crime, or to further
the rights of victims of crime by a statute passed by a majority
vote of the membership of each house.” (Voter Information
Guide, supra, text of Prop. 9, § 9, p. 132.)

Respondent claims that the petition process under section
1170.95 is unconstitutional because it violates the right of
crime victims to finality of judgment and does not consider
the safety of victims, their families and the public with
respect to release. Relevant to these claims, Proposition 9
amended the California Constitution to include the following
findings and declarations: “The rights of victims also include
broader shared collective rights that are held in common
with all of the People of the State of California and that are
enforceable through the enactment of laws and through good-
faith efforts and actions of California's elected, appointed, and
publicly employed officials....” (Cal. Const., art. I, § 28, subd.
(a)(4).) Further, “[v]ictims of crime are entitled to finality
in their criminal cases. Lengthy appeals and other post-

judgment proceedings that challenge criminal convictions,
frequent and difficult parole hearings that threaten to release
criminal offenders, and the ongoing threat that the sentences
of criminal wrongdoers will be reduced, prolong the suffering
of crime victims for many years after the crimes themselves
have been perpetrated. This prolonged suffering of crime
victims and their families must come to an end.” (Id., subd.
(a)(6).)

Proposition 9 also amended the California Constitution to
provide that victims are entitled “[t]o a speedy trial and a
prompt and final conclusion of the case and any related post-
judgment proceedings” (Cal. Const., art. I, § 28, subd. (b)(9)),
and “[t]o have the safety of the victim, the victim's family, and
the general public considered before any parole or other post-
judgment release decision is made” (id., subd. (b)(16)).

2. Finality

With respect to postconviction release proceedings and
decisions, Proposition 9 provides victims with the right
to notice, to be present and to be heard. (Lamoureux,
supra, 42 Cal.App.5th at pp. 264–265, 255 Cal.Rptr.3d
253, citing Cal. Const., art. I, § 28, subd. (b)(7), (b)
(8).) Thus, although Proposition 9 provides victims with
the right to “prompt and final conclusion of ... any
related postjudgment proceedings” (Cal. Const., art. I, §
28, subd. (b)(9)), the measure “did not foreclose post-
judgment proceedings altogether” and instead “expressly
contemplated the availability of such postjudgment
proceedings ....” (Lamoureux, supra, at pp. 264–265,
255 Cal.Rptr.3d 253.) Consistent with this interpretation,
other postjudgment proceedings enacted after 2008 have
specifically recognized the existence of victims' rights under
Proposition 9. (Id. at p. 265, 255 Cal.Rptr.3d 253, citing §
1170.126, subd. (m) & People v. Superior Court (Kaulick)
(2013) 215 Cal.App.4th 1279, 1300, 155 Cal.Rptr.3d 856
[Prop. 36]; § 1170.18, subd. (o) [Prop. 47]; § 1170.91, subd.
(b)(6) [providing recall and resentencing process for current
or former military members suffering from certain mitigating
problems or conditions].)

*15  As the court in Lamoureux stated, “[i]t would be
anomalous and untenable for us to conclude, as the People
impliedly suggest, that the voters intended to categorically
foreclose the creation of any new postjudgment proceedings
not in existence at the time Marsy's Law was approved simply
because the voters granted crime victims a right to a ‘prompt
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and final conclusion’ of criminal cases.” (Lamoureux, supra,
42 Cal.App.5th at p. 265, 255 Cal.Rptr.3d 253, quoting
Cal. Const., art. I, § 28, subd. (b)(9), fn. omitted.) We
agree. Neither the plain language of the initiative nor the
ballot material suggests that in enacting Proposition 9,
voters intended to prohibit the Legislature from creating new
postjudgment proceedings. (Pearson, supra, 48 Cal.4th at p.
571, 107 Cal.Rptr.3d 265, 227 P.3d 858.)

Moreover, subdivisions (c) and (d)(1) of section 1170.95
provide specific time limits, which may be extended only
upon a showing of good cause. This ensures victims receive
a prompt and final conclusion with respect to postjudgment
proceedings initiated under section 1170.95. (Lamoureux, 42
Cal.App.5th at p. 265, fn. 6, 255 Cal.Rptr.3d 253.)

3. Public Safety Considerations

As well, Lamoureux, assuming without deciding that the
petition process under section 1170.95 qualifies as a
postjudgment release decision, rejected the claim that the
process infringes on the “right ‘[t]o have the safety of the
victim, the victim's family, and the general public considered
before any parole or other post-judgment release decision
is made.’ ” (Lamoureux, supra, 42 Cal.App.5th at p. 265,
255 Cal.Rptr.3d 253, quoting Cal. Const., art. I, § 28, subd.
(b)(16).). The court explained, “The People are correct that
the safety of the victim and the public are not pertinent
to whether a court may vacate the petitioner's murder
conviction and resentence the petitioner.” (Lamoureux, supra,
at p. 265, 255 Cal.Rptr.3d 253.) However, under section
1170.95, subdivision (d), “[i]f a court rules a petitioner
is entitled to vacatur of his or her murder conviction,
it must then resentence the petitioner on any remaining
counts. [Citation.] During resentencing, the court may weigh
the same sentencing factors it considers when it initially
sentences a defendant, including whether the defendant
presents ‘a serious danger to society’ and ‘[a]ny other factors
[that] reasonably relate to the defendant or the circumstances
under which the crime was committed.’ (Cal. Rules of Court,
rule 4.421(b)(1), (c).) At minimum, [therefore,] the trial
court's ability to consider these factors during resentencing
ensures the safety of the victim, the victim's family, and the
general public are ‘considered,’ as required by Marsy's Law.
(Cal. Const., art. I, § 28, subd. (b)(16).)” (Lamoureux, supra,
at p. 266, 255 Cal.Rptr.3d 253.)

4. Findings and Declarations Under Subdivision (a)

Finally, respondent cites subdivisions (a)(4) and (a)(6)
of article I, section 28 of the California Constitution,
quoted in part I.C.1. of the Discussion, in support of her
argument. However, unlike subdivision (b), which sets forth
victims' rights that are enforceable under subdivision (c)
in any court having jurisdiction over the case, the findings
and declarations set forth in subdivision (a) are “not an
independent source of enforceable rights.” (Lamoureux,
supra, 42 Cal.App.5th at p. 266, 255 Cal.Rptr.3d 253,
citing People v. Superior Court (Johnson) (2004) 120
Cal.App.4th 950, 956, 15 Cal.Rptr.3d 921; see Southern
California Edison Co. v. Peevey (2003) 31 Cal.4th 781,
792–793, 3 Cal.Rptr.3d 703, 74 P.3d 795 [statutory findings
and declarations provided guidance in carrying out bill's
provisions, not binding limitations].) Likewise, to the extent
that respondent's argument relies on the preamble in sections
2 and 3 of Proposition 9, these findings and declarations and
statements of purpose and intent “ ‘ “do not confer power,
determine rights, or enlarge the scope of [the] measure.” ’
” (Lamoureux, supra, at p. 266, 255 Cal.Rptr.3d 253, quoting
People v. Guzman (2005) 35 Cal.4th 577, 588, 25 Cal.Rptr.3d
761, 107 P.3d 860.) Accordingly, on these grounds, we reject
respondent's claim that section 1170.95 violates Proposition
9.

II. Claim Senate Bill No. 1437 Violates Separation of
Powers Doctrine

A. Separation of Powers Doctrine
*16  Next, respondent argues that the petition process under

section 1170.95 violates the separation of powers doctrine by
impermissibly intruding into a core judicial function insofar
as it requires that convictions be vacated even in cases in
which judgment is final. Respondent also argues that the
availability of relief in cases in which judgment is final usurps
the governor's pardon power.

“The California Constitution establishes a system of state
government in which power is divided among three coequal
branches (Cal. Const., art. IV, § 1 [legislative power]; Cal.
Const., art. V, § 1 [executive power]; Cal. Const., art. VI,
§ 1 [judicial power] ), and further states that those charged
with the exercise of one power may not exercise any other
(Cal. Const., art. III, § 3).” (People v. Bunn (2002) 27
Cal.4th 1, 14, 115 Cal.Rptr.2d 192, 37 P.3d 380 (Bunn).)
The primary purpose of the separation of powers doctrine
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“ ‘is to prevent the combination in the hands of a single
person or group of the basic or fundamental powers of
government[ ]’ ” (Manduley v. Superior Court (2002) 27
Cal.4th 537, 557, 117 Cal.Rptr.2d 168, 41 P.3d 3), as well as
to avoid overreaching by one governmental branch against
another (Bunn, supra, at p. 16, 115 Cal.Rptr.2d 192, 37
P.3d 380). While there is some interdependence among the
branches, the Constitution “does vest each branch with certain
‘core’ [citation] or ‘essential’ [citation] functions that may not
be usurped by another branch.” (Id. at p. 14, 115 Cal.Rptr.2d
192, 37 P.3d 380.)

“ ‘Although the language of California Constitution article
III, section 3, may suggest a sharp demarcation between the
operations of the three branches of government, California
decisions long have recognized that, in reality, the separation
of powers doctrine “ ‘does not mean that the three
departments of our government are not in many respects
mutually dependent’ ” [citation], or that the actions of one
branch may not significantly affect those of another branch.’
” (Briggs v. Brown (2017) 3 Cal.5th 808, 846, 221 Cal.Rptr.3d
465, 400 P.3d 29, quoting Superior Court v. County of
Mendocino (1996) 13 Cal.4th 45, 52, 51 Cal.Rptr.2d 837, 913
P.2d 1046.) Instead, it is violated “only when the actions of a
branch of government defeat or materially impair the inherent
functions of another branch.” (In re Rosenkrantz (2002) 29
Cal.4th 616, 662, 128 Cal.Rptr.2d 104, 59 P.3d 174.)

B. Material Impairment of Core Judicial Function
We turn first to respondent's argument that the retroactive
petition process under section 1170.95 intrudes into a core
judicial function insofar as it authorizes relief in cases
in which judgment is final. “Our Constitution vests ‘[t]he
legislative power of this State ... in the California Legislature
which consists of the Senate and Assembly ....’ (Cal. Const.
art. IV, § 1.) It is in the nature of state constitutions
that they, unlike the federal Constitution, generally do
not grant only limited powers. (Marine Forests Society
v. California Coastal Com. (2005) 36 Cal.4th 1, 29 [30
Cal.Rptr.3d 30, 113 P.3d 1062].) Consequently, ‘unlike the
United States Congress, which possesses only those specific
powers delegated to it by the federal Constitution, it is well
established that the California Legislature possesses plenary
legislative authority except as specifically limited by the
California Constitution.’ (Id. at p. 31 [30 Cal.Rptr.3d 30, 113
P.3d 1062].) Lying at the core of that plenary authority is
the power to enact laws. (California Redevelopment Assn.
v. Matosantos (2011) 53 Cal.4th 231, 254 [135 Cal.Rptr.3d
683, 267 P.3d 580].) It has been said that pursuant to that

authority, ‘[t]he Legislature has the actual power to pass any
act it pleases,’ subject only to those limits that may arise
elsewhere in the state or federal Constitutions.” (Howard
Jarvis Taxpayers Assn. v. Padilla (2016) 62 Cal.4th 486, 497–
498, 196 Cal.Rptr.3d 732, 363 P.3d 628.)

*17  “[O]rdinarily a final judgment is conclusive.” (Quarry v.
Doe I (2012) 53 Cal.4th 945, 980, 139 Cal.Rptr.3d 3, 272 P.3d
977; accord, Marine Forests Society v. California Coastal
Com., supra, 36 Cal.4th at p. 25, 30 Cal.Rptr.3d 30, 113
P.3d 1062) However, as set forth above, “it is the function
of the legislative branch to define crimes and prescribe
punishments, and ... such questions are in the first instance for
the judgment of the Legislature alone.” (In re Lynch (1972)
8 Cal.3d 410, 414, 105 Cal.Rptr. 217, 503 P.2d 921; accord,
People v. Chun (2009) 45 Cal.4th 1172, 1183, 91 Cal.Rptr.3d
106, 203 P.3d 425; Manduley v. Superior Court, supra, 27
Cal.4th at p. 552, 117 Cal.Rptr.2d 168, 41 P.3d 3, 27 Cal.4th
887A at p. 552; see Howard Jarvis Taxpayers Assn. v. Padilla,
supra, 62 Cal.4th at p. 499, 196 Cal.Rptr.3d 732, 363 P.3d 628
[“The principal function of a legislature is ‘to enact wise and

well-formed and needful laws [citation] ....’ ”].) 10

10 As respondent points out, “ ‘[t]he power of
the people through the statutory initiative is
coextensive with the power of the Legislature.’
” (Manduley v. Superior Court, supra, 27 Cal.4th at
p. 552, 117 Cal.Rptr.2d 168, 41 P.3d 3, 27 Cal.4th
887A at p. 552.) The claim here, however, is that
the Legislature impermissibly intruded into core
functions of the judicial and executive branches by
upending final judgments and exercising clemency.

1. Cases Holding Final Judgments
Yield to Broader Penal Reform

As respondent acknowledges, there is authority for the
proposition that where broader penal reform is at issue,
“some legislative interference with final court judgments is
permissible.” In Way v. Superior Court (1977) 74 Cal.App.3d
165, 141 Cal.Rptr. 383 (Way), the Court of Appeal considered
a challenge to the repeal of the Indeterminate Sentencing
Law and enactment of the Uniform Determinate Sentencing
Act of 1976 (Determinate Sentencing Act), effective July
1, 1977. (Way, supra, at pp. 168–169, 141 Cal.Rptr. 383).
“In contrast to the [Indeterminate Sentencing Law], which
was designed ‘to mitigate the punishment[,] place emphasis
upon the reformation of the offender,’ and ‘make the
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punishment fit the criminal rather than the crime’ [citation],
the [Determinate Sentencing] Act declares that ‘the purpose
of imprisonment for crime is punishment. This purpose is
best served by ... provision for uniformity in the sentences of
offenders....’ (Pen. Code, § 1170, subd. (a)(1).) [¶] To achieve
total uniformity, ... section 1170.2 provides for retroactive
application of the [Determinate Sentencing] Act to prisoners
incarcerated under the [Indeterminate Sentencing Law].” (Id.
at p. 169, 141 Cal.Rptr. 383.)

The Determinate Sentencing Act was challenged by a group
of judges on the ground that it violated the separation of
powers doctrine. (Way, supra, 74 Cal.App.3d at pp. 169–
170, 141 Cal.Rptr. 383.) The Court of Appeal concluded
that the Legislature lacked the power to grant a commutation
or pardon, a power vested exclusively in the Governor (id.
at pp. 175–176, 141 Cal.Rptr. 383), but that the motivation
underlying section 1170.2 was “to restructure punishments
for criminal conduct and to make them uniform to the
extent reasonably possible[ ]” (Way, supra, at p. 177,
141 Cal.Rptr. 383). As such, the statute “undertook no
act of mercy, grace, or forgiveness toward past offenders,
such as characterizes true commutations.” (Ibid.) Although
existing prison terms were shortened under the Determinate
Sentencing Act, it was “purely incidental to the main

legislative purpose ....” (Ibid.) 11

11 As discussed further, post, the California Supreme
Court cited the commutation analysis in Way with
approval when it rejected a challenge to legislation
providing for the destruction of marijuana arrest
or conviction records, a challenge premised on
legislative interference with executive clemency
power. (Younger v. Superior Court (1978) 21
Cal.3d 102, 117–118, 145 Cal.Rptr. 674, 577 P.2d
1014 (Younger).)

*18  The court further concluded that the retroactive change
did not disturb the rule “that once a judgment in a criminal
case becomes final, it may not be reduced by subsequent
legislative action.” (Way, supra, 74 Cal.App.3d at p. 179, 141
Cal.Rptr. 383.) The court explained, “The distinction is that in
this case final judgments will be reduced only as an incident of
a major and comprehensive reform of an entire penal system.
In view of the legislative objective, the final judgment rule
must yield.” (Id. at p. 180, 141 Cal.Rptr. 383.)

Two years later, another Court of Appeal considered whether
section 209, which was amended under the Determinate

Sentencing Act to provide that kidnapping for robbery was
punishable by life with the possibility of parole, applied
retroactively to a defendant serving a sentence of life without
the possibility of parole under the prior version of the statute.
(People v. Community Release Bd. (1979) 96 Cal.App.3d
792, 794, 158 Cal.Rptr. 238.) The amendment to section 209
was not expressly retroactive and the court concluded that
because the amendment was ameliorative, it was to be applied
retroactively “ ‘to every case to which it constitutionally
could apply.’ ” (People v. Community Release Bd., supra, at
p. 799, 158 Cal.Rptr. 238, quoting In re Estrada (1965) 63
Cal.2d 740, 745, 48 Cal.Rptr. 172, 408 P.2d 948.) Relying
on Way, the court further concluded that the amendment
applied retroactively to the case before it, notwithstanding
that judgment was final, because “the retroactivity feature was
merely incidental to the proper legislative function of revising
the penal laws.” (People v. Community Release Bd., supra, at
p. 800, 158 Cal.Rptr. 238.) The court observed, “We therefore
take it as settled that legislation reducing punishment for
crime may constitutionally be applied to prisoners whose
judgments have become final.” (Ibid.)

Subsequently, the Court of Appeal in In re Chavez considered
a 2001 amendment to a statute criminalizing the filing of a
false personal income tax return. (In re Chavez (2004) 114
Cal.App.4th 989, 992, 8 Cal.Rptr.3d 395 (Chavez).) Under
the Determinate Sentencing Act, the punishment for the crime
was 16 months, two years or three years. (Id. at p. 994, 8
Cal.Rptr.3d 395.) In 1983, the statute was revised pursuant to
an extensive bill (id. at pp. 994–995, 8 Cal.Rptr.3d 395), and
that revision resulted in the inclusion of language reflecting an
indeterminate sentence of “ ‘not more than three years’ ” (id.
at p. 995, 8 Cal.Rptr.3d 395). The statute was renumbered
in 1993 but retained the language reflecting an indeterminate
sentence. (Ibid.) In 2001, the statute was amended again
to return the punishment to that provided for under the
Determinate Sentencing Act: 16 months, two years or three
years. (Id. at pp. 991–992, 8 Cal.Rptr.3d 395.)

At issue in Chavez was whether the two defendants who were
serving indeterminate sentences under the prior version of
the statute were entitled to benefit from the 2001 amendment
despite the finality of their judgments. (Chavez, supra,
114 Cal.App.4th at pp. 992–993, 8 Cal.Rptr.3d 395.) The
court concluded that the statute was amended in 2001 to
effect a nonsubstantive correction resulting from an earlier
drafting error with respect to the indeterminate sentence
language and that the amendment was intended to apply
retroactively to all whom it could apply. (Id. at pp. 998–
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999, 8 Cal.Rptr.3d 395.) The Attorney General argued that
the amendment did not apply in cases where judgment
was final because the “amendment was not passed as part
of a major and comprehensive reform of the entire penal
system.” (Id. at p. 1000, 8 Cal.Rptr.3d 395.) The court
rejected the argument, stating, “It ... appears settled that a
final judgment is not immune from the Legislature's power
to adjust prison sentences for a legitimate public purpose.
[Citations.] We conclude that the purpose of achieving
equality and uniformity in felony sentencing is a legitimate
public purpose to which the finality of judgment must
yield.” (Ibid., fn. omitted.)

2. Bunn Decision

*19  Notwithstanding the foregoing authority, respondent
relies on the California Supreme Court's decision in Bunn in
support of her argument that the Legislature may not subvert
final judgments. We are not persuaded that Bunn applies,
however.

Prior to 1994, the statutes of limitations applicable to felony
sex crimes committed against children were three and six
years, and the Legislature determined that these periods were
inadequate given the problems inherent in sex crimes against
children: delay in reporting, the victims' difficulty in recalling
and recounting the abuse, and “their vulnerability to adults in
positions of authority and trust.” (Bunn, supra, 27 Cal.4th at p.
6, 115 Cal.Rptr.2d 192, 37 P.3d 380 [discussing former §§ 800
& 801].) In response, the Legislature enacted a statute that,
following subsequent amendments, “authorize[d] prosecution
for criminal acts committed many years beforehand—and
where the original limitations period ha[d] expired—as long
as prosecution beg[an] within a year of a victim's first
complaint to the police” (Stogner v. California (2003) 539
U.S. 607, 609, 123 S.Ct. 2446, 156 L.Ed.2d 544 [addressing
§ 803, former subd. (g) ] ) (Stogner); Bunn, supra, at pp. 6–
11, 115 Cal.Rptr.2d 192, 37 P.3d 380.)

In People v. Frazer, the California Supreme Court upheld
the statute as constitutional in the face of a challenge on
ex post facto and due process grounds. (People v. Frazer
(1999) 21 Cal.4th 737, 742–743, 88 Cal.Rptr.2d 312, 982
P.2d 180, abrogated by Stogner, supra, 539 U.S. at pp. 632–
633, 123 S.Ct. 2446 [holding § 803, former subd. (g)'s revival
of a time-barred prosecution violates ex post facto clause].)
Subsequently, in the companion cases of Bunn and King, the
California Supreme Court considered a challenge to section

803, former subdivision (g), on the ground that the statute
violated the separation of powers doctrine. (Bunn, supra, 27
Cal.4th at p. 5, 115 Cal.Rptr.2d 192, 37 P.3d 380; People v.
King (2002) 27 Cal.4th 29, 31, 115 Cal.Rptr.2d 214, 37 P.3d
398 (King).) Relying on the United States Supreme Court's
separation of powers analysis in Plaut v. Spendthrift Farm,
Inc. (1995) 514 U.S. 211, 115 S.Ct. 1447, 131 L.Ed.2d 328
(Plaut), which involved a statute of limitations issue in a civil
suit for damages, the California Supreme Court concluded
that section 803, former subdivision (g), was unconstitutional
insofar as the “refiling provision supplants final judgments,
and thus invades the judicial power in violation of the
separation of powers clause of the California Constitution
(art. III, § 3).” (King, supra, at p. 31, 115 Cal.Rptr.2d 214, 37
P.3d 398; accord, Bunn, supra, at p. 25, 115 Cal.Rptr.2d 192,
37 P.3d 380.)

In Bunn, the court observed, “Plaut ... declared, in
almost talismanic form, that Congress lacks the power to
‘reopen’ [citation], ‘correct’ [citation], ‘ “reverse” ’ [citation],
‘revise’ [citation], ‘vacate’ [citation], or ‘annul’ [citation]
final court judgments. The controlling separation of powers
principle was stated as follows: ‘Having achieved finality, ...
a judicial decision becomes the last word of the judicial
department with regard to a particular case or controversy,
and Congress may not declare by retroactive legislation that
the law applicable to that very case was something other
than what the courts said it was.’ ” (Bunn, supra, 27 Cal.
4th at p. 19, 115 Cal.Rptr.2d 192, 37 P.3d 380.) “Moreover,
notwithstanding the constitutional protection afforded final
judgments on an individual basis, [the statute at issue in Plaut]
did not somehow escape separation of powers scrutiny merely
because the reopening provision affected ‘a whole class
of cases.’ [Citation.] The court reiterated that a separation
of powers violation occurs when postjudgment legislation
deprives court decisions ‘of the conclusive effect that they
had when they were announced.’ [Citation.] Thus, whether a
statute targets particular suits or parties, or whether it purports
to apply more generally ..., the critical factor for separation
of powers purposes is whether such impermissible legislative
interference with final judgments has occurred.” (Id. at pp.
20–21, 115 Cal.Rptr.2d 192, 37 P.3d 380.)

*20  Despite the arguably broad language in Plaut, its
federal constitutional separation of powers analysis is not

binding. 12  Furthermore, “[i]t is ... ‘axiomatic that a decision
does not stand for a proposition not considered by the
court[ ]’ ” (Wishnev, supra, 8 Cal.5th at p. 217, 254
Cal.Rptr.3d 638, 451 P.3d 777) and, in Bunn, the California
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Supreme Court's specifically held as follows: “[A] refiling
provision like section 803(g) cannot be retroactively applied
to subvert judgments that became final before the provision
took effect, and before the law of finality changed. This
ban applies even where lawmakers have acted for ‘the very
best of reasons’ [citation], and whether or not legislative
disagreement with the ‘legal rule’ underlying the judgment
has been expressed” (Bunn, supra, 27 Cal.4th at pp. 24–25,
115 Cal.Rptr.2d 192, 37 P.3d 380, italics added).

12 “[T]he doctrine of separation of powers embodied
in the Federal Constitution is not mandatory
on the States” (Whalen v. United States (1980)
445 U.S. 684, 689, fn. 4, 100 S.Ct. 1432, 63
L.Ed.2d 715), and federal separation of powers
decisions are not binding, although they may
have persuasive value (Marine Forests Society v.
California Coastal Com., supra, 36 Cal.4th at pp.
29–30, 30 Cal.Rptr.3d 30, 113 P.3d 1062).

Both Plaut and Bunn confronted legislative amendment to
statutes of limitation that resulted in the revival of time-barred
actions where judgment was final, and both courts concluded
that in cases where judgment was final, such legislation
violated the separation of powers doctrine by reopening final
judgments. (Plaut, supra, 514 U.S. at p. 240, 115 S.Ct.
1447; Bunn, supra, 27 Cal.4th at p. 24, 115 Cal.Rptr.2d 192,
37 P.3d 380.) While Plaut, in interpreting the separation
of powers doctrine under the federal constitution, found it
“irrelevant ... that the final judgments reopened by [the statute
at issue] rested on the bar of a statute of limitations” (Plaut,
supra, at p. 228, 115 S.Ct. 1447), we decline to divorce the
decision in Bunn from its context given that “[t]he purpose
of separation of powers is to protect individual liberty by
preventing concentration of powers in the hands of any one
individual or body.” (Obrien v. Jones (2000) 23 Cal.4th 40,
65, 96 Cal.Rptr.2d 205, 999 P.2d 95.)

Relevant to our discussion, post-Plaut and Bunn, the United
States Supreme Court reversed a California Supreme Court
decision holding that former section 803 did not, in reviving
time-barred criminal cases, violate the ex post facto clause.
(Stogner, supra, 539 U.S. at p. 609, 123 S.Ct. 2446.) The court
addressed four categories of ex post facto laws and although
it found the statute unconstitutional because it fell within the
category of laws that “ ‘inflicted punishments, where the party
was not, by law, liable to any punishment’ ” (id. at p. 612,
123 S.Ct. 2446, italics omitted), the court also recognized that
the statute potentially violated the ex post facto clause under
another category by violating the rules of evidence (id. at p.

615, 123 S.Ct. 2446). Within this context, the court explained,
“Significantly, a statute of limitations reflects a legislative
judgment that, after a certain time, no quantum of evidence is
sufficient to convict. [Citation.] And that judgment typically
rests, in large part, upon evidentiary concerns—for example,
concern that the passage of time has eroded memories or made
witnesses or other evidence unavailable. [Citation.] Indeed,
this Court once described statutes of limitations as creating
‘a presumption which renders proof unnecessary.’ [Citation.]
[¶] Consequently, to resurrect a prosecution after the relevant
statute of limitations has expired is to eliminate a currently
existing conclusive presumption forbidding prosecution, and
thereby to permit conviction on a quantum of evidence where
that quantum, at the time the new law is enacted, would
have been legally insufficient.” (Id. at pp. 615–616, 123 S.Ct.
2446.)

It is well established that “[o]nce the statute of limitations for
an offense expires without the commencement of prosecution,
prosecution for that offense is forever time-barred.” (People
v. Robinson (2010) 47 Cal.4th 1104, 1112, 104 Cal.Rptr.3d
727, 224 P.3d 55, citing Stogner, supra, 539 U.S. at pp.
615–616, 123 S.Ct. 2446; see People v. Williams (1999) 21
Cal.4th 335, 341, 87 Cal.Rptr.2d 412, 981 P.2d 42; People
v. Gerold (2009) 174 Cal.App.4th 781, 787, 94 Cal.Rptr.3d
649.) Given both that the specific statute at issue in Bunn
reached into a final judgment to revive a time-barred criminal
action, directly undermining individual liberty interests,
and the specific legislative concerns underlying statutes
of limitation, as discussed in the preceding paragraph, we
reject an expansive view of Bunn, and King, as standing
for the proposition that under no circumstance may a final
judgment be disturbed. (Lamoureux, supra, 42 Cal.App.5th
at p. 260, 255 Cal.Rptr.3d 253.) Such a broad reach would
be at odds with the proposition that there is no separation
of powers violation where the legislation at issue advances
“a legitimate public purpose to which the finality of the
judgment must yield.” (Chavez, supra, 114 Cal.App.4th at p.
1000, 8 Cal.Rptr.3d 395.)

3. Effect on Final Judgments
Incidental to Broader Penal Reform

*21  In sum, the Legislature enjoys plenary power “to define
crimes and establish penalties therefor[ ]” (People ex rel.
Lungren v. Peron (1997) 59 Cal.App.4th 1383, 1400, 70
Cal.Rptr.2d 20; accord, People v. Chun, supra, 45 Cal.4th
at p. 1183, 91 Cal.Rptr.3d 106, 203 P.3d 425), and a duly

EXHIBIT B



People v. Nash, --- Cal.Rptr.3d ---- (2020)
2020 WL 4461245, 20 Cal. Daily Op. Serv. 7930

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 19

enacted statute is presumed constitutional (Lockyer v. City
and County of San Francisco (2004) 33 Cal.4th 1055, 1086,
17 Cal.Rptr.3d 225, 95 P.3d 459; accord, People v. Superior
Court (Romero) (1996) 13 Cal.4th 497, 509, 53 Cal.Rptr.2d
789, 917 P.2d 628). The central focus of Senate Bill No.
1437 is equity: ensuring that criminal liability for murder
aligns with individual culpability. This is not a novel concept
and our high court has stated, “[I]t is now firmly established
that ‘[t]he concept of proportionality is central to the Eighth
Amendment,’ and that ‘[e]mbodied in the Constitution's
ban on cruel and unusual punishments is the “precept of
justice that punishment for crime should be graduated and
proportioned to [the] offense.” [Citation.]’ ” (In re Coley
(2012) 55 Cal.4th 524, 538, 146 Cal.Rptr.3d 382, 283 P.3d
1252.)

In Enmund v. Florida, the United States Supreme Court
concluded that in imposing the death penalty, the Constitution
requires individualized consideration of the defendant's
culpability. (Enmund v. Florida (1982) 458 U.S. 782, 798,
102 S.Ct. 3368, 73 L.Ed.2d 1140 (Enmund).) Subsequently,
in Tison v. Arizona, the United States Supreme Court held
that the Enmund standard of culpability that must be met
to impose the death penalty is “major participation in the
felony committed, combined with reckless indifference to
human life[.]” (Tison v. Arizona (1987) 481 U.S. 137, 158,
107 S.Ct. 1676, 95 L.Ed.2d 127 (Tison).) The court stated, “A
critical facet of the individualized determination of culpability
required in capital cases is the mental state with which the
defendant commits the crime. Deeply ingrained in our legal
tradition is the idea that the more purposeful is the criminal
conduct, the more serious is the offense, and, therefore,
the more severely it ought to be punished.” (Id. at p. 156,
107 S.Ct. 1676.) The Tison standard was thereafter codified
in section 190.2, subdivision (d), which was amended by
Proposition 115. (Voter Information Guide, supra, text of
Prop. 115, § 10, p. 66; People v. Banks, supra, 61 Cal.4th at
p. 794, 189 Cal.Rptr.3d 208, 351 P.3d 330.)

More recently, there has been a sea change in the law,
procedurally and substantively, with respect to juvenile
offenders (Montgomery v. Louisiana (2016) ––– U.S. ––––
[136 S.Ct. 718, 734–735, 193 L.Ed.2d 599]), grounded in the
recognition that children differ from adults because of their
“ ‘diminished culpability and greater prospects for reform’
” (id. at p. 733).

Given the legislative intent underlying Senate Bill No. 1437
and viewed in the context of broader changes in the law

tightening the connection between criminal liability and
individual culpability, we conclude that Senate Bill No. 1437,
rather than impermissibly targeting a specific case or class of
cases, is directed at broader penal reform. Viewed through that
lens, that some final judgments will necessarily be reopened
pursuant to the change in the law is purely incidental to the
broader reformation of the law. As such, the change to the
crime of murder is analogous to the change to the sentencing
law effected by the Determinate Sentencing Act.

More recently, as detailed by the Court of Appeal in
Lamoureux, the Three Strikes Reform Act of 2012 (Prop.
36, as approved by voters, Gen. Elec. (Nov. 6, 2012)),
which reduced punishment for certain offenders, and the Safe
Neighborhoods and Schools Act (Prop. 47, as approved by
voters, Gen. Elec. (Nov. 4, 2014)), which reduced certain
theft- and drug-related felonies to misdemeanors, are both
well-known ameliorative measures that provide for postfinal
judgment relief. (Lamoureux, supra, 42 Cal.App.5th at pp.
262–263, 255 Cal.Rptr.3d 253.) The court also cited several
other less well-known examples (id. at p. 263, 255 Cal.Rptr.3d
253, citing Health & Saf. Code, § 11361.8, subd. (a),
Pen. Code, §§ 1170.22, 1170.91), and commented, “The
prevalence of such legislation is not a sufficient reason on
its own to affirm the constitutionality of section 1170.95
on separation of powers grounds. However, in our view, it
confirms there is nothing especially unique about section
1170.95, which appears to us to constitute a legitimate
and ordinary exercise of legislative authority. Further, it
demonstrates the sweeping breadth and potentially drastic
implications of the People's separation of powers argument.
Extending the holdings of the Bunn and King decisions
to prohibit the retroactive reopening of final judgments of
conviction would call into question the constitutionality of all
the statutory provisions described ante, and potentially others.
Because we conclude such an extension is unwarranted,
we need not grapple with those potentially far-reaching
consequences any further today” (Lamoureux, supra, at p.
264, 255 Cal.Rptr.3d 253).

C. Clemency Power
*22  Respondent also argues Senate Bill No. 1437 violates

the separation of powers doctrine by impermissibly infringing
upon the governor's pardon power, a core function of
the executive branch. We find this argument similarly
unpersuasive.

The power to grant clemency is vested in the executive
branch (Lamoureux, supra, 42 Cal.App.5th at p. 254, 255
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Cal.Rptr.3d 253; Way, supra, 74 Cal.App.3d at p. 175, 141
Cal.Rptr. 383), and is an act of mercy or grace (Lamoureux,
supra, at p. 254, 255 Cal.Rptr.3d 253; People v. Shepard
(2015) 239 Cal.App.4th 786, 796, 191 Cal.Rptr.3d 429;
Santos v. Brown, supra, 238 Cal.App.4th at p. 419, 189
Cal.Rptr.3d 234). In Way, discussed in the preceding section,
the Court of Appeal concluded that in enacting section 1170.2
under the Determinate Sentencing Act, the Legislature's
motivation was “to restructure punishments for criminal
conduct and to make them uniform to the extent reasonably
possible[ ]” and “[i]t undertook no act of mercy, grace, or
forgiveness toward past offenders, such as characterizes true
commutations.” (Way, supra, at p. 177, 141 Cal.Rptr. 383.)
The court concluded that “the shortening of existing prison
terms by section 1170.2 is purely incidental to the main
legislative purpose” (id. at p. 177, 141 Cal.Rptr. 383), and
is “valid as incidental to a comprehensive reformation of
California's penal system[ ]” (id. at p. 178, 141 Cal.Rptr. 383).

Subsequently, the California Supreme Court relied on the
reasoning in Way and upheld a statute authorizing the
destruction of marijuana arrest and conviction records.
(Younger, supra, 21 Cal.3d at pp. 117–118, 145 Cal.Rptr.
674, 577 P.2d 1014.) The court held the statute “does not
authorize destruction of records of a conviction for marijuana
possession as an act of grace, but as a means of implementing
the Legislature's principal objective of reducing the adverse
social and personal effects of that conviction which linger
long after the prescribed punishment has been completed.
Any infringement on the power of executive clemency is thus
purely incidental to the main purpose of the statute—which
is well within the province of the Legislature—and hence
does not violate the separation of powers.” (Id. at p. 118, 145
Cal.Rptr. 674, 577 P.2d 1014.)

We agree with the court in Lamoureux that the rationale
of Way and Younger applies here. (Lamoureux, supra, 42
Cal.App.5th at p. 255, 255 Cal.Rptr.3d 253.) As explained
in Lamoureux, “in cases where a petitioner makes a prima
facie showing of entitlement to relief (§ 1170.95, subd. (c)),
and the prosecution fails to carry its burden of proving the
petitioner is ineligible for resentencing (id., subd. (d)(3)),
murder sentences may be vacated and sentences recalled (id.,
subd. (d)(1)). Although section 1170.95 requires resentencing
on remaining counts, such that a given prisoner's overall
sentence may not actually be shortened (id., subd. (d)(1)),
it is apparent and undisputed that at least some successful
petitioners will obtain shorter sentences or even release
from prison. [¶] However, the objective of the Legislature

in approving section 1170.95—like the legislative aims
underpinning the challenged laws in the Way and Younger
cases—was not to extend ‘an act of grace’ to petitioners.
[Citations.] Rather, the Legislature's statement of findings and
declarations confirms it approved Senate Bill 1437 as part of
a broad penal reform effort. The purpose of that undertaking
was to ensure our state's murder laws ‘fairly address[ ] the
culpability of the individual and assist[ ] in the reduction
of prison overcrowding, which partially results from lengthy
sentences that are not commensurate with the culpability of
the individual.’ [Citations.]

*23  “The outcome of a successful petition under section
1170.95 further underscores the fact that section 1170.95
is not merely an act of grace akin to an exercise of
executive clemency. As noted ante, ‘[a] successful Senate
Bill 1437 petitioner's criminal culpability does not simply
evaporate; a meritorious section 1170.95 petition is not a
get-out-of-jail free card. Instead, the petitioner is resentenced
on the remaining convictions. If the murder was charged
“generically” and the target offense was not charged, the
murder conviction must be redesignated as the target offense
or underlying felony for resentencing purposes.’ [Citation.]
Thus, while some qualifying petitioners certainly may obtain
reduced prison sentences under section 1170.95, there is no
guarantee of such an outcome. [¶] In accordance with the
Younger and Way decisions, it is clear ... that section 1170.95's
interference with the executive's clemency authority, if any,
is merely incidental to the main legislative purpose of Senate
Bill 1437.” (Lamoureux, supra, 42 Cal.App.5th at pp. 255–
256, 255 Cal.Rptr.3d 253.) As such, “section 1170.95 does
not impermissibly encroach upon the core functions of the
executive.” (Id. at p. 256, 255 Cal.Rptr.3d 253.)

III. Remaining Claims Seek Advisory Opinion
Finally, although respondent concedes these issues are not
presented by this appeal, she argues that the evidentiary
hearing provided for under section 1170.95, subdivision
(d)(3), potentially violates the double jeopardy clause; the
remedies provided for under section 1170.95, subdivision (e),
in cases not involving an underlying offense are susceptible
to challenge based on the rights to due process and a jury trial;
and that in some cases, the statute of limitations, which cannot
be revived, will have lapsed for the target offense. These
claims, however, are not ripe for adjudication and, therefore,
any opinion on these issues would be premature and advisory.
(People v. Miracle (2018) 6 Cal.5th 318, 337, 240 Cal.Rptr.3d
381, 430 P.3d 847 [“ ‘We will not ... adjudicate hypothetical
claims or render purely advisory opinions.’ ”]; People v. Buza
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(2018) 4 Cal.5th 658, 693, 230 Cal.Rptr.3d 681, 413 P.3d 1132
[“We ... abide by ... a ‘ “cardinal principle of judicial restraint
—if it is not necessary to decide more, it is necessary not to
decide more.” ’ ”]; People v. Mosley (2015) 60 Cal.4th 1044,
1054–1055, fn. 7, 185 Cal.Rptr.3d 251, 344 P.3d 788 [“[T]rue
adherence to judicial restraint and economy counsels against
an unnecessary detour into an analysis of ... statutory meaning
[on an issue not before the court].”].)

Furthermore, as the court stated in Lamoureux, “[t]he People
are the individuals on whose behalf violations of criminal
laws are prosecuted.” (Lamoureux, supra, 42 Cal.App.5th at
p. 267, 255 Cal.Rptr.3d 253.) “[T]hey do not represent the
particularized interests of persons who have been accused
of criminal offenses or petitioners seeking relief from
convictions[ ]” and therefore, they “lack standing to challenge
the hearing and remedy provisions of section 1170.95 based
on any alleged infringement on petitioners’ constitutional
rights.” (Lamoureux, supra, at p. 267, 255 Cal.Rptr.3d 253,
citing In re Cregler (1961) 56 Cal.2d 308, 313, 14 Cal.Rptr.
289, 363 P.2d 305 [“ ‘[O]ne will not be heard to attack a statute
on grounds that are not shown to be applicable to himself ....’
”]; accord, Teal v. Superior Court (2014) 60 Cal.4th 595, 599,
179 Cal.Rptr.3d 365, 336 P.3d 686, italics omitted [“ ‘As
a general principle, standing to invoke the judicial process
requires an actual justiciable controversy as to which the
complainant has a real interest in the ultimate adjudication
because he or she has either suffered or is about to suffer an
injury of sufficient magnitude reasonably to assure that all
of the relevant facts and issues will be adequately presented
to the adjudicator.’ ”].) Accordingly, we do not reach these
claims.

DISPOSITION

The judgment is reversed and this matter is remanded to the
trial court for further proceedings under section 1170.95.

I CONCUR:

SMITH, J.

POOCHIGIAN, Acting P.J., concurring and dissenting.
Several appellate decisions in California have held that Senate
Bill No. 1437 (2017–2018 Reg. Sess.) (S.B. 1437) did not
amend Proposition 7. Those cases have relied on the premise

that S.B. 1437 dealt with the punishment for murder as a
related “but distinct” subject from the substantive elements
of murder. (See, e.g., People v. Superior Court (Gooden)
(2019) 42 Cal.App.5th 270, 282, 255 Cal.Rptr.3d 239.) I do
not view the two subjects as distinct and would hold that
S.B. 1437 improperly amended Proposition 7. I respectfully
dissent from the majority's contrary holding on that issue, but
otherwise concur as to the other issues presented.

Courts have a Duty to Jealously Guard the Initiative Power

*24  As noted by the majority, Proposition 7 “ ‘did not
authorize the Legislature to amend its provisions without
voter approval,’ ” and the amendment of Proposition 7
through legislative action is precluded by the California
Constitution (Cal. Const., art. II, § 10, subd. (c)). (Maj. opn.,
ante, at p. ––––.)

The majority opinion and other decisions opining on the
constitutionality of S.B. 1437 all acknowledge that “[u]nder
our constitutional system the Legislature is not the exclusive
source of legislative power.” (Professional Engineers in
California Government v. Kempton (2007) 40 Cal.4th 1016,
1042, 56 Cal.Rptr.3d 814, 155 P.3d 226; People v. Hannon
(2016) 5 Cal.App.5th 94, 100, 209 Cal.Rptr.3d 408.) “The
legislative power of this State is vested in the California
Legislature which consists of the Senate and the Assembly,
but the people reserve to themselves the powers of initiative
and referendum.” (Cal. Const., art. IV, § 1.) “The initiative is
the power of the electors to propose statutes and amendments
to the Constitution and to adopt or reject them.” (Cal. Const.,
art. II, § 8, subd. (a).)

“It has long been recognized that ‘the initiative is in
essence a legislative battering ram which may be used
to tear through the exasperating tangle of the traditional
legislative procedure and strike directly toward the desired
end.’ [Citation.]” (Raven v. Deukmejian (1990) 52 Cal.3d 336,
357, 276 Cal.Rptr. 326, 801 P.2d 1077.) “[I]t is our solemn
duty ‘ “to jealously guard” ’ the initiative power, it being ‘
“one of the most precious rights of our democratic process.”
’ [Citation.]” (Amador Valley Joint Union High Sch. Dist.
v. State Bd. of Equalization (1978) 22 Cal.3d 208, 248, 149
Cal.Rptr. 239, 583 P.2d 1281; Kennedy Wholesale, Inc. v.
State Bd. of Equalization (1991) 53 Cal.3d 245, 250, 279
Cal.Rptr. 325, 806 P.2d 1360; Rossi v. Brown (1995) 9 Cal.4th
688, 695, 38 Cal.Rptr.2d 363, 889 P.2d 557; Legislature v. Eu
(1991) 54 Cal.3d 492, 500–501, 286 Cal.Rptr. 283, 816 P.2d
1309.)

EXHIBIT B



People v. Nash, --- Cal.Rptr.3d ---- (2020)
2020 WL 4461245, 20 Cal. Daily Op. Serv. 7930

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 22

As part of their initiative system, the voters also have
“ ‘the power to decide whether or not the Legislature
can amend or repeal initiative statutes. This power is
absolute and includes the power to enable legislative
amendment subject to conditions attached by the voters.
[Citation.]’ [Citation.]” (Amwest Surety Ins. Co. v. Wilson
(1995) 11 Cal.4th 1243, 1251, 48 Cal.Rptr.2d 12, 906 P.2d
1112; Professional Engineers in California Government v.
Kempton, supra, 40 Cal.4th at p. 1046, fn. 10, 56 Cal.Rptr.3d
814, 155 P.3d 226.) “The people's reserved power of
initiative is greater than the power of the legislative body.
The latter may not bind future Legislatures [citation], but
by constitutional and charter mandate, unless an initiative
measure expressly provides otherwise, an initiative measure
may be amended or repealed only by the electorate. Thus,
through exercise of the initiative power the people may bind
future legislative bodies other than the people themselves.
[Citations.]” (Rossi v. Brown, supra, 9 Cal.4th at pp. 715–716,
38 Cal.Rptr.2d 363, 889 P.2d 557.)

“There is a presumption, though not conclusive, that voters
are aware of existing laws at the time a voter initiative
is adopted. [Citations.]” (Santos v. Brown (2015) 238
Cal.App.4th 398, 410, 189 Cal.Rptr.3d 234; People v.
Hannon, supra, 5 Cal.App.5th at p. 101, 209 Cal.Rptr.3d
408.) “ ‘The purpose of California's constitutional limitation
on the Legislature's power to amend initiative statutes is
to “protect the people's initiative powers by precluding the
Legislature from undoing what the people have done, without
the electorate's consent.” [Citations.]’ [Citation.] In this vein,
decisions frequently have asserted that courts have a duty to ‘
“ ‘jealously guard’ ” ’ the people's initiative power, and hence
to ‘ “ ‘apply a liberal construction to this power wherever it is
challenged in order that the right’ ” ’ to resort to the initiative
process ‘ “ ‘be not improperly annulled’ ” ’ by a legislative
body. [Citations.]” (People v. Kelly (2010) 47 Cal.4th 1008,
1025, 103 Cal.Rptr.3d 733, 222 P.3d 186.)

Defining Criminal Conduct and Setting the Punishment that
Attaches to Criminal Conduct May not be Entirely Distinct

*25  Despite these protections, the Legislature may legislate
on “a subject related to, but distinct from, an area addressed by
an initiative.” (See Gooden, supra, 42 Cal.App.5th at p. 282,
255 Cal.Rptr.3d 239; Kelly, supra, 47 Cal.4th at pp. 1025–
1026, 103 Cal.Rptr.3d 733, 222 P.3d 186.) Cases addressing
whether S.B. 1437 amends Proposition 7 have insisted that
punishments and the elements of the crime to which they

apply are related, but “distinct” subjects. (See, e.g., Gooden,
supra, at pp. 281–282, 255 Cal.Rptr.3d 239.) I disagree.

It is true that the elements of an offense and the punishment for
it are not literally synonymous, but neither are they “distinct.”
Punishment is the set of consequences the law attaches to
certain human conduct classified as a crime. As a result, when
the substantive scope of a crime is reduced, the direct effect is
that at least some real-world conduct is no longer punishable
as that particular crime.

For example, imagine a jurisdiction where the only crime
relating to driving under the influence was defined as
“operating a motor vehicle with a blood-alcohol content of
over 0.08 percent” and carried a punishment of 6 months
in jail. And suppose that statute is subsequently amended
to raise the threshold blood-alcohol content to 0.10 percent.
One could say such an amendment “merely” redefines the
crime and does not expressly speak to punishment. But this
formalistic distinction is illusory, because the amendment to
the substantive crime had the direct effect of eliminating
punishment for certain conduct – e.g., operating a motor
vehicle with a blood-alcohol content of 0.09 percent.

Through Proposition 7, the voters said they wanted particular
punishments to apply to particular conduct. Under S.B. 1437,
some conduct that would previously have constituted murder
is no longer punishable as such. In this way, S.B. 1437 directly

alters the punishment Proposition 7 set for certain conduct. 1

1 Gooden says voters did not intend to “freeze” the
substantive offense of murder as it was understood
in 1978. (Gooden, supra, 42 Cal.App.5th at p. 283,
255 Cal.Rptr.3d 239; see also maj. opn., ante, at p.
––––.)
However, I do not see how to reconcile
that conclusion with the fact that, in enacting
Proposition 7, the voters were “calling for harsher
punishment for those convicted of murder.” (Maj.
opn., ante, at p. ––––.) What does “murder” mean
in this context if not the real-world conduct legally
classified as murder in 1978? What else could they
have meant? It is not as if the voters did not care
what actual conduct was subject to the harsher
penalties in the future so long as that conduct was
formally labeled “murder.”
There is simply no limiting principle to the
purported distinction between punishment and
the elements of the offense being punished.
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Imagine the Legislature passed a statute adding
an element to murder requiring that the killing be
accomplished with a firearm. Would our courts
conclude that such a legislative change, which
arguably does not directly relate to the breadth of
culpability, amends Proposition 7?

Put in slightly different terms, S.B. 1437 “prohibits”
something Proposition 7 “authorized.” Specifically,
Proposition 7 authorized harsher penalties for murder,
including the subcategory of conduct that S.B. 1437
subsequently removed from the definition of murder. In
contrast, S.B. 1437 effectively prohibits punishment of that
subcategory of conduct under the harsher penalties authorized
by Proposition 7.

Conclusion

*26  It is important that criminal punishment is
commensurate with the level of culpability involved. S.B.

1437 admirably seeks a better fit between punishment and
culpability in the context of felony murder. But the issue
before us is not whether S.B. 1437 is wise policy. The issue
is whether it amended Proposition 7. If so, S.B. 1437 must
yield, even if it better reflects modern views of penology.
The reform it seeks must come from the electorate, not the
Legislature or the courts.

Whether or not the various opinions upholding the
constitutionality of S.B. 1437 ultimately prevail, it is my
hope that our commitment to the principle that the people's
constitutional initiative power must be jealously guarded and
cannot be legislatively nullified remains strong and steadfast.

For these reasons, I respectfully dissent.

All Citations

--- Cal.Rptr.3d ----, 2020 WL 4461245, 20 Cal. Daily Op.
Serv. 7930
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March 30, 2009.
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Rehearing Denied April 29, 2009.

Synopsis
Background: Defendant was convicted following jury trial
in the Superior Court, San Joaquin County, No. SF090168C,
Bernard J. Garber, J., of second degree murder. Defendant
appealed. The Court of Appeal, Morrison, J., reversed murder
conviction and otherwise affirmed the judgment.

Holdings: The Supreme Court granted review, superseding
the opinion of the Court of Appeal, and, in an opinion by Chin,
J., held that:

although derived from common law, the second degree
felony murder rule is based on statute and is therefore
constitutionally valid;

when underlying felony is assaultive in nature, felony merges
with homicide and cannot be the basis of a second degree
felony-murder instruction; overruling People v. Hansen, 9
Cal.4th 300, 36 Cal.Rptr.2d 609, 885 P.2d 1022; People v.
Robertson, supra, 34 Cal.4th 156, 17 Cal.Rptr.3d 604, 95 P.3d
872; People v. Randle, 35 Cal.4th 987, 28 Cal.Rptr.3d 725,
111 P.3d 987; disapproving People v. Tabios, 67 Cal.App.4th
1, 78 Cal.Rptr.2d 753;

shooting at an occupied vehicle is assaultive in nature and
hence cannot serve as underlying felony for second degree
felony murder; and

by itself, error in instructing jury on second-degree felony
murder was harmless beyond a reasonable doubt, but matter
would be remanded for determination of whether that error,
in combination with another found by Court of Appeal, was
prejudicial.

Judgment of Court of Appeal reversed and matter remanded.

Baxter and Moreno, JJ., filed concurring and dissenting
opinions.

Opinion, 65 Cal.Rptr.3d 738, superseded.

Attorneys and Law Firms

***108  Mark D. Greenberg, Oakland, under appointment by
the Supreme Court, for Defendant and Appellant.

Dallas Sacher for Sixth District Appellate Program as Amicus
Curiae on behalf of Defendant and Appellant.

Bill Lockyer and Edmund G. Brown, Jr., Attorney General,
Robert R. Anderson and Dane R. Gillette, Chief Assistant
Attorneys General, Mary Jo Graves and Michael P. Farrell,
Assistant Attorneys General, John G. McLean, Janet Neeley,
Stephen G. Herndon, Melissa Lipon and Paul E. O'Connor,
Deputy Attorneys General, for Plaintiff and Respondent.

Opinion

CHIN, J.

*1178  **427  In this murder case, the trial court instructed
the jury on second degree felony murder with shooting at an
occupied vehicle under Penal Code section 246 the ***109

underlying felony. 1  We granted review to consider various
issues concerning the validity and scope of the second degree
felony-murder rule.

1 All further statutory citations are to the Penal Code
unless otherwise indicated.

We first discuss the rule's constitutional basis. Although the
rule has long been part of our law, some members of this
court have questioned its constitutional validity. We conclude
that the rule is based on statute, specifically section 188's
definition of implied malice, and hence is constitutionally
valid.

Next we reconsider the contours of the so-called merger
doctrine this court adopted in People v. Ireland (1969) 70
Cal.2d 522, 75 Cal.Rptr. 188, 450 P.2d 580 (Ireland ). After
reviewing recent developments, primarily some of our own
decisions, we conclude the current state of the law in this
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regard is untenable. We will overrule some of our decisions
and hold that all assaultive-type crimes, such as a violation
of section 246, merge with the charged homicide and cannot
be the basis for a second degree felony-murder instruction.
Accordingly, the trial court erred in instructing on felony
murder in this case. We also conclude, however, that this error,
alone, was not prejudicial.

We reverse the judgment of the Court of Appeal, which
had found the same error prejudicial. However, the Court of
Appeal also found a second error, a finding not before us on
review. We remand the matter to the Court of Appeal to decide
whether the two errors, in combination, were prejudicial.

I. FACTS AND PROCEDURAL HISTORY

We take our facts primarily from the Court of Appeal's
opinion.

**428  Judy Onesavanh and Sophal Ouch were planning a
party for their son's birthday. Around 9:00 p.m. on September
13, 2003, they and a friend, Bounthavy Onethavong, were
driving to the store in Stockton in a blue Mitsubishi that
Onesavanh's father owned. Onesavanh's brother, George, also
drives the car. The police consider George to be highly ranked
in the Asian Boys street gang (Asian Boys).

*1179  That evening Ouch was driving, with Onesavanh in
the front passenger seat and Onethavong behind Ouch. While
they were stopped in the left turn lane at a traffic light, a
blue Honda with tinted windows pulled up beside them. When
the light changed, gunfire erupted from the Honda, hitting
all three occupants of the Mitsubishi. Onethavong was killed,
having received two bullet wounds in the head. Onesavanh
was hit in the back and seriously wounded. Ouch was shot in
the cheek and suffered a fractured jaw.

Ouch and Onesavanh identified the Honda's driver as “T–
Bird,” known to the police to be Rathana Chan, a member of
the Tiny Rascals Gangsters (Tiny Rascals), a criminal street
gang. The Tiny Rascals do not get along with the Asian Boys.
Chan was never found. The forensic evidence showed that
three different guns were used in the shooting, a .22, a .38,
and a .44, and at least six bullets were fired. Both the .38
and the .44 struck Onethavong; both shots were lethal. Only
the .44 was recovered. It was found at the residence of Sokha
and Mao Bun, brothers believed to be members of a gang.

Two months after the shooting, the police stopped a van while
investigating another suspected gang shooting. Defendant
was a passenger in the van. He was arrested and subsequently
made two statements regarding the shooting in this case. He
admitted he was in the backseat of the Honda at the time;
T–Bird was the driver and there were two other passengers.
Later, ***110  he also admitted he fired a .38–caliber
firearm. He said he did not point the gun at anyone; he just
wanted to scare them.

Defendant, who was 16 years old at the time of the shooting,
was tried as an adult for his role in the shooting. He
was charged with murder, with driveby and gang special
circumstances, and with two counts of attempted murder,
discharging a firearm from a vehicle, and shooting into an
occupied vehicle, all with gang and firearm-use allegations,
and with street terrorism. At trial, the prosecution presented
evidence that defendant was a member of the Tiny Rascals,
and that the shooting was for the benefit of a gang. Defendant
testified, denying being a member of the Tiny Rascals or being
involved in the shooting.

The prosecution sought a first degree murder conviction.
The court also instructed the jury on second degree felony
murder based on shooting at an occupied motor vehicle (§
246) either directly or as an aider and abettor. The jury
found defendant guilty of second degree murder. It found
the personal-firearm-use allegation not true, but found that a
principal intentionally used a firearm and the shooting was
committed for the benefit of a criminal street  *1180  gang.
The jury acquitted defendant of both counts of attempted
murder, shooting from a motor vehicle, and shooting at an
occupied motor vehicle. It convicted defendant of being an
active participant in a criminal street gang.

The Court of Appeal, in an opinion authored by Justice
Morrison, reversed the murder conviction and otherwise
affirmed the judgment. It found two errors in the case. It
held the trial court had properly admitted defendant's first
statement that he had been in the car but that the court should
have excluded his subsequent statement that he had fired a
gun. It concluded that the latter statement was procured by a
false promise of leniency. It found this error harmless beyond
a reasonable doubt “as a pure evidentiary matter.” But, partly
due to this error, the Court of Appeal also held the trial court
erred in instructing the jury on second degree felony murder.
It found this error was prejudicial and reversed the murder
conviction. It explained: “Second degree felony murder, the
only express theory of second degree murder offered to the
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jury, was based on the underlying felony of shooting into
an occupied vehicle. The merger doctrine prevents using an
assaultive-type crime as the basis for felony murder unless
the underlying crime is committed with an **429  intent
collateral to committing an injury that would cause death.
Without the evidence of defendant's statements about the
shooting, there was no evidence from which a collateral
intent or purpose could be found. Accordingly, it was error
to instruct on second degree felony murder and the murder
conviction must be reversed.”

Justice Nicholson dissented from the reversal of the murder
conviction. Relying on People v. Hansen (1994) 9 Cal.4th
300, 36 Cal.Rptr.2d 609, 885 P.2d 1022 (Hansen ), he argued
that the underlying felony did not merge with the homicide
for purposes of the second degree felony-murder rule and,
accordingly, the trial court had properly instructed the jury on
second degree felony murder.

We granted review. Later, we issued an order limiting review
to the issues concerning whether the trial court prejudicially
erred in instructing the jury on second degree felony murder.

II. DISCUSSION

A. The Constitutionality of the Second Degree Felony-
murder Rule

Defendant contends California's second degree felony-
murder rule is unconstitutional ***111  on separation of
power grounds as a judicially created doctrine with no
statutory basis. To explain the issue, we first describe how
the doctrine fits in with the law of murder. Then we discuss
defendant's *1181  contention. We will ultimately conclude
that the doctrine is valid as an interpretation of broad statutory
language.

Section 187, subdivision (a), defines murder as “the
unlawful killing of a human being, or a fetus, with malice
aforethought.” Except for the phrase “or a fetus,” which was
added in 1970 in response to this court's decision in Keeler
v. Superior Court (1970) 2 Cal.3d 619, 87 Cal.Rptr. 481,
470 P.2d 617 (see People v. Davis (1994) 7 Cal.4th 797,
803, 30 Cal.Rptr.2d 50, 872 P.2d 591), this definition has
been unchanged since section 187 was first enacted as part
of the Penal Code of 1872. Murder is divided into first and
second degree murder. (§ 189.) “Second degree murder is the
unlawful killing of a human being with malice, but without
the additional elements (i.e., willfulness, premeditation, and

deliberation) that would support a conviction of first degree
murder. (§§ 187, subd. (a), 189; People v. Nieto Benitez (1992)
4 Cal.4th 91, 102[, 13 Cal.Rptr.2d 864, 840 P.2d 969].)”
(Hansen, supra, 9 Cal.4th at p. 307, 36 Cal.Rptr.2d 609, 885
P.2d 1022.)

Critical for our purposes is that the crime of murder, as defined
in section 187, includes, as an element, malice. Section
188 defines malice. It may be either express or implied. It
is express “when there is manifested a deliberate intention
unlawfully to take away the life of a fellow creature.” (§ 188.)
It is implied “when no considerable provocation appears,
or when the circumstances attending the killing show an
abandoned and malignant heart.” (Ibid.) This definition of
implied malice is quite vague. Trial courts do not instruct the
jury in the statutory language of an abandoned and malignant
heart. Doing so would provide the jury with little guidance.
“The statutory definition of implied malice has never proved
of much assistance in defining the concept in concrete
terms.” (People v. Dellinger (1989) 49 Cal.3d 1212, 1217,
264 Cal.Rptr. 841, 783 P.2d 200.) Accordingly, the statutory
definition permits, even requires, judicial interpretation. We
have interpreted implied malice as having “both a physical
and a mental component. The physical component is satisfied
by the performance of ‘an act, the natural consequences of
which are dangerous to life.’ (People v. Watson (1981) 30
Cal.3d 290, 300[, 179 Cal.Rptr. 43, 637 P.2d 279].) The
mental component is the requirement that the defendant
‘knows that his conduct endangers the life of another and ...
acts with a conscious disregard for life.’ (Ibid., internal
quotation marks omitted.)” (People v. Patterson (1989) 49
Cal.3d 615, 626, 262 Cal.Rptr. 195, 778 P.2d 549 (lead opn.

of Kennard, J.) (Patterson ).) 2

2 For ease of discussion, we will sometimes refer
to this form of malice by the shorthand term,
“conscious-disregard-for-life malice.” Patterson,
supra, 49 Cal.3d 615, 262 Cal.Rptr. 195, 778 P.2d
549, had no majority opinion. Unless otherwise
indicated, all further citations to that case are to
Justice Kennard's lead opinion.

**430   *1182  A defendant may also be found guilty of
murder under the felony-murder rule. The felony-murder rule
makes a killing while committing certain felonies murder
without the necessity of further examining the defendant's
mental state. The rule has two applications: first degree felony
murder and second degree felony murder. We have said that
first degree felony murder is a “creation of statute” (i.e., §
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189) but, because no statute specifically describes it, that
second degree felony murder is a “ common law doctrine.”
***112  (People v. Robertson (2004) 34 Cal.4th 156, 166,

17 Cal.Rptr.3d 604, 95 P.3d 872 (Robertson ).) First degree
felony murder is a killing during the course of a felony
specified in section 189, such as rape, burglary, or robbery.
Second degree felony murder is “an unlawful killing in the
course of the commission of a felony that is inherently
dangerous to human life but is not included among the
felonies enumerated in section 189....” (Robertson, supra, 34
Cal.4th at p. 164, 17 Cal.Rptr.3d 604, 95 P.3d 872.)

In Patterson, Justice Kennard explained the reasoning behind
and the justification for the second degree felony-murder
rule: “The second degree felony-murder rule eliminates the
need for the prosecution to establish the mental component
[of conscious-disregard-for-life malice]. The justification
therefor is that, when society has declared certain inherently
dangerous conduct to be felonious, a defendant should not
be allowed to excuse himself by saying he was unaware
of the danger to life because, by declaring the conduct to
be felonious, society has warned him of the risk involved.
The physical requirement, however, remains the same;
by committing a felony inherently dangerous to life, the
defendant has committed ‘an act, the natural consequences
of which are dangerous to life’ ( [People v.] Watson, supra,
30 Cal.3d at p. 300[, 179 Cal.Rptr. 43, 637 P.2d 279] ),
thus satisfying the physical component of implied malice.”
(Patterson, supra, 49 Cal.3d at p. 626, 262 Cal.Rptr. 195, 778
P.2d 549.)

The second degree felony-murder rule is venerable. It “has
been a part of California's criminal law for many decades.
(See People v. Wright (1914) 167 Cal. 1, 5[, 138 P. 349];
Pike, What Is Second Degree Murder in California (1936) 9
So.Cal.L.Rev. 112, 118–119.)” (Patterson, supra, 49 Cal.3d
at p. 621, 262 Cal.Rptr. 195, 778 P.2d 549; see also People v.
Doyell (1874) 48 Cal. 85, 94.) Because of this, we declined
to reconsider the rule in Patterson. (Patterson, supra, at
p. 621, 262 Cal.Rptr. 195, 778 P.2d 549.) Even earlier, in
1966, we rejected the argument that we should abandon
the doctrine, explaining that “the concept lies imbedded in
our law.” (People v. Phillips (1966) 64 Cal.2d 574, 582, 51
Cal.Rptr. 225, 414 P.2d 353; see also People v. Mattison
(1971) 4 Cal.3d 177, 184, 93 Cal.Rptr. 185, 481 P.2d 193
(Mattison ) [describing the rule as “well-settled”].)

But some former and current members of this court have
questioned the rule's validity because no statute specifically

addresses it. Chief Justice Bird argued for its abolition in her
concurring opinion in *1183  People v. Burroughs (1984) 35
Cal.3d 824, 836–854, 201 Cal.Rptr. 319, 678 P.2d 894. Justice
Brown did so in dissent in Robertson, supra, 34 Cal.4th at
pages 186–192, 17 Cal.Rptr.3d 604, 95 P.3d 872, and again
while concurring and dissenting in People v. Howard (2005)
34 Cal.4th 1129, 1140–1141, 23 Cal.Rptr.3d 306, 104 P.3d
107. Justices Werdegar and Moreno have viewed the rule as
ripe for reconsideration in an appropriate case. (Robertson,
supra, at pp. 174–177, 17 Cal.Rptr.3d 604, 95 P.3d 872 (conc.
opn. of Moreno, J.), 185–186, 17 Cal.Rptr.3d 604, 95 P.3d
872 (dis. opn. of Werdegar, J.).) In Patterson, Justice Panelli
questioned the rule's constitutional validity. As he pointed out,
“There are, or at least should be, no nonstatutory crimes in this
state. (In re Brown (1973) 9 Cal.3d 612, 624[, 108 Cal.Rptr.
465, 510 P.2d 1017]; see Pen.Code, § 6.)” (Patterson, supra,
49 Cal.3d at p. 641, 262 Cal.Rptr. 195, 778 P.2d 549 (conc.
& dis. opn. of Panelli, J.).) He was concerned that the second
degree felony-murder rule is solely a judicial creation not
derived from statute and was thus “not quite convinced” that
it “stands on solid constitutional ground.” (Ibid.)

***113  In line with these concerns, defendant argues that
the second degree felony-murder **431  rule is invalid on
separation of powers grounds. As he points out, we have
repeatedly said that “ ‘the power to define crimes and fix
penalties is vested exclusively in the legislative branch.’
(Keeler v. Superior Court (1970) 2 Cal.3d 619, 631[, 87
Cal.Rptr. 481, 470 P.2d 617]; [citations].)” (People v. Superior
Court (Romero) (1996) 13 Cal.4th 497, 516, 53 Cal.Rptr.2d
789, 917 P.2d 628.) Defendant asks rhetorically, “How, then,
in light of the statutory abrogation of common law crimes
and the constitutional principle of separation of powers, does
second degree felony murder continue to exist when this
court has repeatedly acknowledged that the crime is a judicial
creation?”

This court has never directly addressed these concerns and
this argument, or explained the statutory basis of the second
degree felony-murder rule. We do so now. We agree with
Justice Panelli that there are no nonstatutory crimes in this
state. Some statutory or regulatory provision must describe
conduct as criminal in order for the courts to treat that conduct

as criminal. (§ 6.) 3  But, as we explain, the second degree
felony-murder rule, although derived from the common law,
is based on statute; it is simply another interpretation of
section 188's abandoned and malignant heart language.
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3 As relevant today, section 6 provides: “No act or
omission ... is criminal or punishable, except as
prescribed or authorized by this Code, or by some
of the statutes, which it specifies as continuing in
force and as not affected by its provisions, or by
some ordinance, municipal, county, or township
regulation, passed or adopted, under such statutes
and in force when this Code takes effect.”

 Many provisions of the Penal Code were enacted using
common law terms that must be interpreted in light of the
common law. For example, section 484 defines theft as
“feloniously” taking the property of another. The *1184
term “feloniously”—which has little meaning by itself—
incorporates the common law requirement that the perpetrator
must intend to permanently deprive the owner of possession
of the property. Accordingly, we have looked to the common
law to determine the exact contours of that requirement.
(People v. Avery (2002) 27 Cal.4th 49, 55, 115 Cal.Rptr.2d
403, 38 P.3d 1; People v. Davis (1998) 19 Cal.4th 301, 304,
fn. 1, 79 Cal.Rptr.2d 295, 965 P.2d 1165.) Thus, the intent-to-
permanently-deprive requirement, although nonstatutory in
the limited sense that no California statute uses those words,
is based on statute. The murder statutes are similarly derived
from the common law. (Keeler v. Superior Court, supra, 2
Cal.3d 619, 87 Cal.Rptr. 481, 470 P.2d 617 [looking to the
common law to determine the exact meaning of “human
being” under section 187].) “It will be presumed ... that
in enacting a statute the Legislature was familiar with the
relevant rules of the common law, and, when it couches its
enactments in common law language, that its intent was to
continue those rules in statutory form.” (Keeler v. Superior
Court, supra, at p. 625, 87 Cal.Rptr. 481, 470 P.2d 617.)

 Even conscious-disregard-for-life malice is nonstatutory in
the limited sense that no California statute specifically uses
those words. But that form of implied malice is firmly based
on statute; it is an interpretation of section 188's abandoned
and malignant heart language. Similarly, the second degree
felony-murder rule is nonstatutory in the sense that no statute
specifically spells it out, but it is also statutory as another
interpretation of the same “abandoned and malignant heart”
language. ***114  We have said that the “felony-murder
rule eliminates the need for proof of malice in connection
with a charge of murder, thereby rendering irrelevant the
presence or absence of actual malice, both with regard to
first degree felony murder and second degree felony murder.”
(Robertson, supra, 34 Cal.4th at p. 165, 17 Cal.Rptr.3d 604,
95 P.3d 872.) But analytically, this is not precisely correct. The
felony-murder rule renders irrelevant conscious-disregard-

for-life malice, but it does not render malice itself irrelevant.
Instead, the felony-murder rule “acts as a substitute” for
conscious-disregard-for-life malice. (Patterson, supra, 49
Cal.3d at p. 626, 262 Cal.Rptr. 195, 778 P.2d 549.) It simply
describes a different form of malice under section 188. “The
felony-murder rule imputes the requisite malice for a murder
conviction to those who commit a homicide during **432
the perpetration of a felony inherently dangerous to life.”
(Hansen, supra, 9 Cal.4th at p. 308, 36 Cal.Rptr.2d 609, 885
P.2d 1022.)

A historical review confirms this view. California's first penal
law was the Crimes and Punishments Act of 1850 (Act of
1850). (Stats.1850, ch. 99, p. 229.) Section 19 of that act
defined murder as “the unlawful killing of a human being,
with malice aforethought, either express or implied. The
unlawful killing may be effected by any of the various means
by which death may be occasioned.” (Stats.1850, ch. 99, §
19, p. 231.) Sections 20 and 21 of the Act of 1850 defined
express and implied malice, respectively. Section 21 stated,
“Malice shall be implied when no considerable provocation
appears, or when all the circumstances of the killing show
an abandoned and *1185  malignant heart.” (Stats.1850, ch.
99, § 21, p. 231.) It also set the punishment for murder as
death. At that time, murder was not divided into degrees. The
division of murder into degrees “occurred in 1856, when the
Legislature amended section 21 of the Act of 1850 to divide
the crime of murder into two degrees: first degree murder
was defined as that committed by certain listed means or
in the perpetration of certain listed felonies, while all other
murders were of the second degree.” (People v. Dillon (1983)
34 Cal.3d 441, 466, 194 Cal.Rptr. 390, 668 P.2d 697 (Dillon
).)

Sections 22 to 25 of the Act of 1850 concerned voluntary
and involuntary manslaughter. Section 25 provided, in its
entirety, “Involuntary manslaughter shall consist in the killing
of a human being, without any intent so to do; in the
commission of an unlawful act, or a lawful act, which
probably might produce such a consequence in an unlawful
manner; Provided, that where such involuntary killing shall
happen in the commission of an unlawful act, which in
its consequences naturally tends to destroy the life of a
human being, or is committed in the prosecution of a
felonious intent, the offense shall be deemed and adjudged
to be murder.” (Stats. 1850, ch. 99, § 25, p. 231, italics of
“Provided” in original, all other italics added.)
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In 1872, the Legislature adopted the current Penal Code.
Section 187 defined murder essentially the same as did the
Act of 1850. (Keeler v. Superior Court, supra, 2 Cal.3d at p.
624, 87 Cal.Rptr. 481, 470 P.2d 617.) As can readily be seen,
section 188 also defined implied malice essentially the same
as did the Act of 1850.

But the 1872 Penal Code did recast the definition of
involuntary manslaughter. The new section 192 defined
voluntary and involuntary manslaughter, as it still does today.
(In the interim, vehicular manslaughter has been added
as another form of manslaughter.) Subdivision 2 of that
section defined and, now labeled subdivision (b), still defines,
involuntary manslaughter as an unlawful killing without
***115  malice “in the commission of an unlawful act, not

amounting to felony; or in the commission of a lawful act
which might produce death, in an unlawful manner, or without
due caution and circumspection.” (§ 192, subd. (b), italics
added.) The proviso portion of section 25 of the Act of
1850 was deleted and essentially replaced with the italicized
language “not amounting to [a] felony.”

In Dillon, supra, 34 Cal.3d 441, 194 Cal.Rptr. 390, 668 P.2d
697, this court considered issues concerning the first degree
felony-murder rule. As part of its discussion, Dillon stated
that the proviso portion of section 25 of the Act of 1850
“codified the common law felony-murder rule in this state,”
and that “the Legislature's decision not to reenact the felony-
murder provision of section 25 in the 1872 codification
implied an intent to abrogate the common law felony-murder
rule that the section had embodied since 1850.” (Dillon,
supra, at pp. 465, 467, 194 Cal.Rptr. 390, 668 P.2d 697.) If
these *1186  statements were correct, it would be difficult
to conclude that second degree felony murder is based on
statute today. But this language in Dillon was dicta because
Dillon involved the first degree, not second degree, felony-
murder rule. Now that the point is critical, we examine it
further and, viewing the relevant 1850 and 1872 statutes in
context, conclude that Dillon was not correct in this regard.

A codification of the felony-murder rule would logically
be placed in the statutes defining murder, not in a statute
defining involuntary **433  manslaughter such as section
25 of the Act of 1850. Moreover, any reasonable felony-
murder rule would apply to any killing during the course
of a felony, not just an “involuntary killing” as stated in
that same section 25. As Dillon noted, “It would have been
absurd, of course, to punish as murder those killings [i.e.,
involuntary killings] but not ‘voluntary’ killings during a

felony....” (Dillon, supra, 34 Cal.3d at p. 465, fn. 12, 194
Cal.Rptr. 390, 668 P.2d 697.) Dillon ascribed section 25's
apparent limitation of the felony-murder rule to involuntary
killings to a “quirk of draftsmanship.” (Dillon, supra, at
p. 465, fn. 12, 194 Cal.Rptr. 390, 668 P.2d 697.) If that
section's proviso is viewed as a codification of the common
law of felony murder, the draftsmanship would, indeed, be
quirky. It would be doubly quirky: It would be unusual to
codify a common law rule concerning murder in a statute
defining involuntary manslaughter, and it would be quirky to
include in the felony-murder rule only involuntary killings
to the apparent exclusion of voluntary killings. But viewed
instead as what it no doubt was—a proviso merely limiting
the scope of involuntary manslaughter—the draftsmanship
makes sense.

Without the proviso, section 25 of the Act of 1850 would
have meant, or at least would have been susceptible to the
interpretation, that any killing “in the commission of an
unlawful act”—i.e., any unlawful act, whether misdemeanor
or felony—is involuntary manslaughter. The proviso simply
makes clear that involuntary manslaughter does not include
killings in the course of a felony, which remain murder.
As this court explained in a case in which the crime was
committed before, but the opinion filed after, adoption of
the 1872 Penal Code, “Whenever one, in doing an act with
the design of committing a felony, takes the life of another,
even accidentally, this is murder.” (People v. Doyell, supra,
48 Cal. at p. 94 [citing section 25 of the Act of 1850].)
The new section 192 merely simplified the definition of
involuntary manslaughter by replacing the earlier proviso
with the new language, “not amounting to felony.” In this
way, the Legislature avoided the awkwardness of having
a ***116  broad definition of involuntary manslaughter
followed by a proviso limiting that definition. So viewed,
the language of section 25 of the Act of 1850 and 1872's
new section 192 all make sense; no need exists to ascribe
any language to quirky draftsmanship or to view section
192's simplified definition of involuntary manslaughter as
abrogating a common law rule concerning murder.

*1187  The notes of the California Code Commissioners
accompanying the 1872 adoption of the Penal Code, which
are entitled to substantial weight (Keeler v. Superior Court,
supra, 2 Cal.3d at p. 630, 87 Cal.Rptr. 481, 470 P.2d 617),
provide no hint of an intent to abrogate the felony-murder
rule. The note accompanying section 187, although not
discussing this precise point, shows that the statutory term
“malice aforethought” incorporated the term's common law
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meaning. (Cal.Code commrs. note foll. Ann. Pen.Code, §
187 (1st ed. 1872, Haymond & Burch, commrs.-annotators),
pp. 80–81 (1872 Code commissioners note) [citing various
common law sources in discussing the meaning of malice
aforethought].) Similarly, nothing in the adoption of Penal
Code sections 188 and 189 suggests an intent to change
the then-existing law of murder, including, as relevant
here, the definition of implied malice and its common law
antecedents. The Code commissioners note accompanying
the 1872 adoption of section 192 states that “[t]his section
embodies the material portions of Sections 22, 23, 24, and
25 of the Crimes and Punishment Act of 1850.” (1872 Code
commrs. note, p. 85, italics added.) This latter note strongly
indicates that the language change from section 25 of the Act
of 1850 to section 192 was not intended to change the law
of manslaughter, much less to change the law of murder by
abrogating the common law felony-murder rule. Any statute
that “embodies the material portions” of predecessor statutes
would not change the law in such a substantial manner.

We are unaware of any California case even remotely
contemporaneous with the adoption of the 1872 Penal Code
(i.e., any case before Dillon, supra, 34 Cal.3d 441, 194
Cal.Rptr. 390, 668 P.2d 697) suggesting that the language
change from section 25 of the Act of 1852 to section
192 abrogated the **434  felony-murder rule or otherwise
changed the law of murder. Indeed, cases postdating People v.
Doyell, supra, 48 Cal. 85, and the adoption of the 1872 Penal
Code, but still ancient from today's perspective, cited Doyell
in applying the second degree felony-murder rule without any
hint that Doyell was obsolete because it had cited section 25
of the Act of 1850. (See People v. Olsen (1889) 80 Cal. 122,
126–127, 22 P. 125; People v. Ferugia (1928) 95 Cal.App.
711, 718, 273 P. 99; People v. Hubbard (1923) 64 Cal.App.
27, 33, 220 P. 315.)

For these reasons, we conclude that the Legislature's
replacement of the proviso language of section 25 of the
Act of 1850 with the shorthand language “not amounting
to felony” in section 192 did not imply an abrogation of
the common law felony-murder rule. The “abandoned and
malignant heart” language of both the original 1850 law
and today's section 188 contains within it the common
law second degree felony-murder rule. The willingness to
commit a felony inherently dangerous to life is a *1188
circumstance showing an abandoned and malignant heart.
The second degree felony-murder rule is based on statute and,

accordingly, stands on firm constitutional ground. 4

4 For policy reasons, Justice Moreno would abolish
the second degree felony-murder doctrine entirely.
As we have explained, this court has long refused
to abolish it because it is so firmly established
in our law. We continue to abide by this long-
established doctrine, especially now that we have
shown that it is based on statute, while at the same
time attempting to make it more workable.

***117  B. The Merger Rule and Second Degree
Felony Murder

Although today we reaffirm the constitutional validity of
the long-standing second degree felony-murder rule, we also
recognize that the rule has often been criticized and, indeed,
described as disfavored. (E.g., Patterson, supra, 49 Cal.3d at
p. 621, 262 Cal.Rptr. 195, 778 P.2d 549.) We have repeatedly
stated, as recently as 2005, that the rule “ ‘ “deserves no
extension beyond its required application.” ’ ” (People v.
Howard, supra, 34 Cal.4th at p. 1135, 23 Cal.Rptr.3d 306,
104 P.3d 107.) For these reasons, although the second degree
felony-murder rule originally applied to all felonies (People
v. Doyell, supra, 48 Cal. at pp. 94–95; Pike, What Is Second
Degree Murder in California, supra, 9 So.Cal.L.Rev. at pp.
118–119), this court has subsequently restricted its scope in
at least two respects to ameliorate its perceived harshness.

 First, “[i]n People v. Ford (1964) 60 Cal.2d 772, 795[, 36
Cal.Rptr. 620, 388 P.2d 892], the court restricted the felonies
that could support a conviction of second degree murder,
based upon a felony-murder theory, to those felonies that
are ‘inherently dangerous to human life.’ ” (Hansen, supra,
9 Cal.4th at p. 308, 36 Cal.Rptr.2d 609, 885 P.2d 1022.)
Whether a felony is inherently dangerous is determined from
the elements of the felony in the abstract, not the particular
facts. (Patterson, supra, 49 Cal.3d at p. 621, 262 Cal.Rptr.
195, 778 P.2d 549.) This restriction is not at issue here.
Section 246 makes it a felony to “maliciously and willfully

discharge a firearm at an ... occupied motor vehicle....” 5  In
Hansen, supra, at pages 309–311, 36 Cal.Rptr.2d 609, 885
P.2d 1022, we held that shooting at an “inhabited dwelling
house” under section 246 is inherently dangerous even though
the inhabited dwelling house does not have to be actually
occupied at the time of the shooting. That being the case,
shooting at a vehicle that is actually occupied clearly is
inherently dangerous.

5 In its entirety, section 246 provides: “Any
person who shall maliciously and willfully

EXHIBIT C



People v. Chun, 45 Cal.4th 1172 (2009)
203 P.3d 425, 91 Cal.Rptr.3d 106, 09 Cal. Daily Op. Serv. 3977...

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 8

discharge a firearm at an inhabited dwelling
house, occupied building, occupied motor vehicle,
occupied aircraft, inhabited housecar, as defined
in Section 362 of the Vehicle Code, or inhabited
camper, as defined in Section 243 of the Vehicle
Code, is guilty of a felony, and upon conviction
shall be punished by imprisonment in the state
prison for three, five, or seven years, or by
imprisonment in the county jail for a term of not
less than six months and not exceeding one year.

“As used in this section,
‘inhabited’ means currently
being used for dwelling
purposes, whether occupied
or not.”

*1189  But the second restriction—the “merger doctrine”—
is very much at issue. The merger doctrine developed due
to the understanding that the underlying felony must be
an independent crime and not merely the killing **435
itself. Thus, certain underlying felonies “merge” with the
homicide and cannot be used for purposes of felony murder.
The specific question before us is how to apply the merger
doctrine. The Court of Appeal divided on the question
and on how to apply our precedents. But the majority and
dissent agreed on one thing—that the current state of the law
regarding merger is “ muddled.” We agree that the scope and
application of the merger doctrine as applied to second degree
murder needs to be reconsidered. To explain this, we will first
review the doctrine's historical development. Then we will
discuss what to do with the merger doctrine and, ultimately,
will conclude ***118  that the trial court should not have
instructed on felony murder.

1. Historical Review
The merger doctrine arose in the seminal case of Ireland,
supra, 70 Cal.2d 522, 75 Cal.Rptr. 188, 450 P.2d 580, and
hence sometimes is called the “Ireland merger doctrine.”
In Ireland, the defendant shot and killed his wife, and was
convicted of second degree murder. The trial court instructed
the jury on second degree felony murder with assault with a
deadly weapon the underlying felony. We held the instruction
improper, adopting the “so-called ‘merger’ doctrine” that
had previously been developed in other jurisdictions. (Id.
at p. 540, 75 Cal.Rptr. 188, 450 P.2d 580.) We explained
our reasons: “[T]he utilization of the felony-murder rule in

circumstances such as those before us extends the operation
of that rule ‘beyond any rational function that it is designed
to serve.’ (People v. Washington (1965) 62 Cal.2d 777, 783[,
44 Cal.Rptr. 442, 402 P.2d 130].) To allow such use of
the felony-murder rule would effectively preclude the jury
from considering the issue of malice aforethought in all
cases wherein homicide has been committed as a result of
a felonious assault—a category which includes the great
majority of all homicides. This kind of bootstrapping finds
support neither in logic nor in law. We therefore hold that
a second degree felony-murder instruction may not properly
be given when it is based upon a felony which is an integral
part of the homicide and which the evidence produced by the
prosecution shows to be an offense included in fact within the
offense charged.” (Id. at p. 539, 75 Cal.Rptr. 188, 450 P.2d

580.) 6

6 Ireland, supra, 70 Cal.2d 522, 75 Cal.Rptr. 188,
450 P.2d 580, was a second degree murder case.
The merger doctrine also has a first degree felony-
murder counterpart. (See People v. Wilson (1969) 1
Cal.3d 431, 82 Cal.Rptr. 494, 462 P.2d 22.) Because
first degree felony murder is specifically prescribed
by statute (§ 189), what we say about the second
degree felony-murder rule does not necessarily
apply to the first degree felony-murder rule.

We next confronted the merger doctrine in a second degree
felony-murder case in Mattison, supra, 4 Cal.3d 177, 93
Cal.Rptr. 185, 481 P.2d 193. As we later described Mattison
's facts, *1190  “[i]n that case, the defendant and the
victim both were inmates of a correctional institution. The
defendant worked as a technician in the medical laboratory.
He previously had offered to sell alcohol to inmates, leading
the victim, an alcoholic, to seek alcohol from him. The
defendant supplied the victim with methyl alcohol, resulting
in the victim's death by methyl alcohol poisoning. [¶] At trial,
the court instructed on felony murder base upon the felony
of mixing poison with a beverage, an offense proscribed by
the then current version of section 347 (‘ “Every person who
wilfully mingles any poison with any food, drink or medicine,
with intent that the same shall be taken by any human being
to his injury, is guilty of a felony.” ’) (4 Cal.3d at p. 184[, 93
Cal.Rptr. 185, 481 P.2d 193].) The defendant was convicted of
second degree murder.” (Hansen, supra, 9 Cal.4th at p. 313,
36 Cal.Rptr.2d 609, 885 P.2d 1022.)

The Mattison defendant argued “that the offense of
administering poison with the intent to injure is an ‘integral
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part of’ and ‘included in fact within the offense’ of murder by
poison” within the meaning of Ireland, supra, 70 Cal.2d 522,
75 Cal.Rptr. 188, 450 P.2d 580. (Mattison, supra, 4 Cal.3d
at p. 185, 93 Cal.Rptr. 185, 481 P.2d 193.) We disagreed.
“The instant case ... presents an entirely different situation
from the one that confronted us in Ireland. The facts before
us are very similar ***119  to People v. Taylor (1970) 11
Cal.App.3d 57[, 89 Cal.Rptr. 697], in which the victim died
as a result of an overdose **436  of heroin which had
been furnished to her by the defendant. The defendant was
convicted of second degree murder and the question presented
was whether application of the felony-murder rule constituted
error under Ireland. ... [T]he Taylor court concluded that
application of the felony-murder rule was proper because
the underlying felony was committed with a ‘collateral and
independent felonious design.’ (People v. Taylor, supra, 11
Cal.App.3d 57, 63[, 89 Cal.Rptr. 697].) In other words the
felony was not done with the intent to commit injury which
would cause death. Giving a felony-murder instruction in
such a situation serves rather than subverts the purpose of
the rule. ‘While the felony-murder rule can hardly be much
of a deterrent to a defendant who has decided to assault his
victim with a deadly weapon, it seems obvious that in the
situation presented in the case at bar, it does serve a rational
purpose: knowledge that the death of a person to whom heroin
is furnished may result in a conviction for murder should have
some effect on the defendant's readiness to do the furnishing.’
(People v. Taylor, supra, 11 Cal.App.3d 57, 63,[ 89 Cal.Rptr.
697].) The instant case is virtually indistinguishable from
Taylor, and we hold that it was proper to instruct the jury on
second degree felony murder.” (Mattison, supra, 4 Cal.3d at
pp. 185–186, 93 Cal.Rptr. 185, 481 P.2d 193.)

In People v. Smith (1984) 35 Cal.3d 798, 201 Cal.Rptr. 311,
678 P.2d 886, the defendant was convicted of the second
degree murder of her two-year-old daughter. We had to decide
whether the trial court correctly instructed the jury on second
degree felony murder with felony child abuse (now § 273a,
subd. (a)) the underlying felony. We reviewed some of the
felonies that do not merge but found them distinguishable.
(People v. Smith, supra, at p. 805, 201 Cal.Rptr. 311, 678 P.2d
886.) *1191  We explained that the crime at issue was “child
abuse of the assaultive variety” for which we could “conceive
of no independent purpose.” (Id. at p. 806, 201 Cal.Rptr. 311,
678 P.2d 886.) Accordingly, we concluded that the offense
merged with the resulting homicide, and that the trial court
erred in instructing on felony murder.

Our merger jurisprudence took a different turn in Hansen,
supra, 9 Cal.4th 300, 36 Cal.Rptr.2d 609, 885 P.2d 1022.
In that case, the defendant was convicted of second degree
murder for shooting at a house, killing one person. The trial
court instructed the jury on second degree felony murder,
with discharging a firearm at an inhabited dwelling house (§
246) the underlying felony. The majority concluded that the
crime of discharging a firearm at an inhabited dwelling house
“does not ‘merge’ with a resulting homicide so as to preclude
application of the felony-murder doctrine.” (Hansen, supra,
at p. 304, 36 Cal.Rptr.2d 609, 885 P.2d 1022.) We noted
that this court “has not extended the Ireland doctrine beyond
the context of assault, even under circumstances in which
the underlying felony plausibly could be characterized as ‘an
integral part of’ and ‘included in fact within’ the resulting
homicide.” (Id. at p. 312, 36 Cal.Rptr.2d 609, 885 P.2d 1022.)

We discussed in detail Mattison, supra, 4 Cal.3d 177, 93
Cal.Rptr. 185, 481 P.2d 193, and People v. Taylor, supra, 11
Cal.App.3d 57, 89 Cal.Rptr. 697, the case Mattison relied
on. We agreed with Taylor 's “rejection of the premise that
Ireland 's ‘integral part of the homicide’ language constitutes
the crucial test in determining the existence of merger. Such a
test would be inconsistent with the underlying rule that only
felonies ‘inherently dangerous to human life’ are sufficiently
indicative ***120  of a defendant's culpable mens rea to
warrant application of the felony-murder rule. [Citation.]
The more dangerous the felony, the more likely it is that a
death may result directly from the commission of the felony,
but resort to the ‘integral part of the homicide’ language
would preclude application of the felony-murder rule for
those felonies that are most likely to result in death and
that are, consequently, the felonies as to which the felony-
murder doctrine is most likely to act as a deterrent (because
the perpetrator could foresee the great likelihood that death
may result, negligently or accidentally).” (Hansen, supra, 9
Cal.4th at p. 314, 36 Cal.Rptr.2d 609, 885 P.2d 1022.)

But the Hansen majority also disagreed with **437  People
v. Taylor, supra, 11 Cal.App.3d 57, 89 Cal.Rptr. 697, in an
important respect. We declined “to adopt as the critical test
determinative of merger in all cases” language in Taylor
indicating “that the rationale for the merger doctrine does
not encompass a felony ‘ “committed with a collateral and
independent felonious design.” ’ (People v. Taylor, supra, 11
Cal.App.3d at p. 63[, 89 Cal.Rptr. 697]; see also People v.
Burton (1971) 6 Cal.3d 375, 387[, 99 Cal.Rptr. 1, 491 P.2d
793].) Under such a test, a felon who acts with a purpose
other than specifically to inflict injury upon someone—for
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example, with the intent to sell narcotics for financial gain,
or to discharge a firearm at a building solely to intimidate the
occupants—is subject to greater *1192  criminal liability for
an act resulting in death than a person who actually intends
to injure the person of the victim. Rather than rely upon
a somewhat artificial test that may lead to an anomalous
result, we focus upon the principles and rationale underlying
the foregoing language in Taylor, namely, that with respect
to certain inherently dangerous felonies, their use as the
predicate felony supporting application of the felony-murder
rule will not elevate all felonious assaults to murder or
otherwise subvert the legislative intent.” (Hansen, supra, 9
Cal.4th at p. 315, 36 Cal.Rptr.2d 609, 885 P.2d 1022.)

Hansen went on to explain that “application of the second
degree felony-murder rule would not result in the subversion
of legislative intent. Most homicides do not result from
violations of section 246, and thus, unlike the situation
in People v. Ireland, supra, 70 Cal.2d 522[, 75 Cal.Rptr.
188, 450 P.2d 580], application of the felony-murder
doctrine in the present context will not have the effect of
‘preclud[ing] the jury from considering the issue of malice
aforethought ... [in] the great majority of all homicides.’
(Id., at p. 539[, 75 Cal.Rptr. 188, 450 P.2d 580].) Similarly,
application of the felony-murder doctrine in the case before
us would not frustrate the Legislature's deliberate calibration
of punishment for assaultive conduct resulting in death, based
upon the presence or absence of malice aforethought.... [T]his
is not a situation in which the Legislature has demanded
a showing of actual malice (apart from the statutory
requirement that the firearm be discharged ‘maliciously
and willfully’) in order to support a second degree murder
conviction. Indeed, as discussed above, application of the
felony-murder rule, when a violation of section 246 results
in the death of a person, clearly is consistent with the
traditionally recognized purpose of the second degree felony-
murder doctrine—namely the deterrence of negligent or
accidental killings that occur in the course of the commission
of dangerous felonies.” (Hansen, supra, 9 Cal.4th at p. 315,
36 Cal.Rptr.2d 609, 885 P.2d 1022.)

Hansen generated three separate opinions in addition to the
majority opinion. Justice Werdegar authored a concurring
opinion arguing that the operative test for the merger doctrine
is “whether the underlying ***121  felony was committed
with a ‘collateral and independent felonious design.’ ”
(Hansen, supra, 9 Cal.4th at p. 318, 36 Cal.Rptr.2d 609,
885 P.2d 1022.) She concurred in the judgment because
“[t]he evidence in this case supports the conclusion defendant

entertained a collateral and independent felonious design
under Mattison and Taylor, namely to intimidate Echaves by
firing shots into his house.” (Ibid.)

Justices Mosk and Kennard each authored separate
concurring and dissenting opinions. They would have
concluded that the underlying felony merged with the
resulting homicide, thus precluding use of the felony-murder
rule. Justice Kennard argued that “the prosecution's evidence
did not show that defendant had any independent felonious
purpose for discharging the firearm at the Echaves residence.
That conduct satisfies this court's definition of an assault.”
(Hansen, supra, 9 Cal.4th at p. 330, 36 Cal.Rptr.2d 609, 885
P.2d 1022.)

*1193  People v. Tabios (1998) 67 Cal.App.4th 1, 78
Cal.Rptr.2d 753 involved the same issue as this case—
whether shooting at an occupied vehicle under section 246
merges with the underlying homicide. Relying on Hansen,
supra, 9 Cal.4th 300, 36 Cal.Rptr.2d 609, 885 P.2d 1022, the
Court of Appeal found no merger. (People v. Tabios, supra,
at p. 11, 78 Cal.Rptr.2d 753.)

**438  In Robertson, supra, 34 Cal.4th 156, 17 Cal.Rptr.3d
604, 95 P.3d 872, the issue was whether the trial court properly
instructed the jury on felony murder based on discharging a
firearm in a grossly negligent manner. (§ 246.3.) As we later
summarized, “[t]he defendant in Robertson claimed he fired
into the air, in order to frighten away several men who were
burglarizing his car.” (People v. Randle (2005) 35 Cal.4th
987, 1005, 28 Cal.Rptr.3d 725, 111 P.3d 987 (Randle ).)
Robertson concluded that the merger doctrine did not bar a
felony-murder instruction. (Robertson, supra, at p. 160, 17
Cal.Rptr.3d 604, 95 P.3d 872.) Its reasons, however, were
quite different than Hansen 's reasons.

The Robertson majority reviewed some of the cases discussed
above, then focused on Mattison, supra, 4 Cal.3d 177, 93
Cal.Rptr. 185, 481 P.2d 193. We said that the Mattison
court believed that finding no merger under its facts “was
consistent with the deterrent purpose of the felony-murder
rule, because we envisioned that application of the felony-
murder rule would deter commission of the underlying
inherently dangerous crime. (Id. at pp. 185–186[, 93 Cal.Rptr.
185, 481 P.2d 193].) Although a person who has decided to
assault another would not be deterred by the felony-murder
rule, we declared, a defendant with some collateral purpose
may be deterred. The knowledge that a murder conviction
may follow if an offense such as furnishing a controlled
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substance or tainted alcohol causes death ‘ “should have some
effect on the defendant's readiness to do the furnishing.” ’
(Id. at p. 185[, 93 Cal.Rptr. 185, 481 P.2d 193].)” (Robertson,
supra, 34 Cal.4th at pp. 170–171, 17 Cal.Rptr.3d 604, 95 P.3d
872.)

We noted that Mattison, supra, 4 Cal.3d 177, 93 Cal.Rptr.
185, 481 P.2d 193, focused on the fact that the underlying
felony's purpose “was independent of or collateral to an intent
to cause injury that would result in death.” (Robertson, supra,
34 Cal.4th at p. 171, 17 Cal.Rptr.3d 604, 95 P.3d 872.) Then
we explained, “Although the collateral purpose rationale may
have its drawbacks in some situations (Hansen, supra, 9
Cal.4th at p. 315[, 36 Cal.Rptr.2d 609, 885 P.2d 1022] ),
we believe it provides the most appropriate framework to
determine whether, under the facts of the present case, the trial
court properly instructed the jury. The ***122  defendant's
asserted underlying purpose was to frighten away the young
men who were burglarizing his automobile. According to
defendant's own statements, the discharge of the firearm
was undertaken with a purpose collateral to the resulting
homicide, rendering the challenged instruction permissible.
As Justice Werdegar pointed out in her concurring opinion in
Hansen, a defendant who discharges a firearm at an inhabited
dwelling house, for example, has a purpose independent
from the commission of a resulting *1194  homicide if the
defendant claims he or she shot to intimidate, rather than
to injure or kill the occupants. (Hansen, supra, 9 Cal.4th at
p. 318[, 36 Cal.Rptr.2d 609, 885 P.2d 1022] (conc. opn. of
Werdegar, J.).)” (Ibid.)

In Robertson, the Court of Appeal had said “that application
of the merger doctrine was necessary in order to avoid the
absurd consequence that ‘[d]efendants who admit an intent
to kill, but claim to have acted with provocation or in honest
but unreasonable self-defense, would likely have a stronger
chance [than defendants who claimed “I didn't mean to do
it”] of being convicted of the lesser offense of voluntary
manslaughter.’ ” (Robertson, supra, 34 Cal.4th at pp. 172–
173, 17 Cal.Rptr.3d 604, 95 P.3d 872.) We responded:
“The asserted anomaly identified by the Court of Appeal is
characteristic of the second degree felony-murder in general
and is inherent in the doctrine's premise that it is reasonable to
impute malice—or, more precisely, to eliminate consideration
of the presence or absence of actual malice—because of
the defendant's commission of an underlying felony that is
inherently and foreseeably dangerous. [Citations.] Reliance
on section 246.3 as the predicate offense presents no greater
anomaly in this regard than such reliance on any other

inherently dangerous felony.” (Id. at p. 173, 17 Cal.Rptr.3d
604, 95 P.3d 872.)

Thus, the Robertson majority abandoned the rationale of
Hansen, supra, 9 Cal.4th 300, 36 Cal.Rptr.2d 609, 885 P.2d
1022, and resurrected the collateral purpose rationale **439
of Mattison, supra, 4 Cal.3d 177, 93 Cal.Rptr. 185, 481 P.2d
193, at least when the underlying felony is a violation of
section 246.3.

Robertson generated four separate opinions in addition to the
majority opinion. Justice Moreno's concurring opinion agreed
that the refusal to apply the merger doctrine was correct under
the current state of the law, but he was concerned whether the
court should continue to adhere to the second degree felony-
murder doctrine at all. (Robertson, supra, at pp. 174–177,
17 Cal.Rptr.3d 604, 95 P.3d 872.) Justice Brown argued in
dissent that the second degree felony-murder rule should be
abandoned entirely. (Robertson, supra, 34 Cal.4th at pp. 186–
192, 17 Cal.Rptr.3d 604, 95 P.3d 872.)

In a separate dissent, Justice Kennard disagreed that
“defendant's claimed objective to scare the victim” was
“a felonious purpose that was independent of the killing.”
(Robertson, supra, 34 Cal.4th at p. 178, 17 Cal.Rptr.3d 604,
95 P.3d 872.) She noted with approval that “the majority,
without explanation, abandon[ed] the rationale of the Hansen
majority, and it return[ed] to the independent felonious
purpose standard, which it had criticized in Hansen, supra,
9 Cal.4th 300[, 36 Cal.Rptr.2d 609, 885 P.2d 1022].” (Id.
at p. 180, 17 Cal.Rptr.3d 604, 95 P.3d 872.) That was the
test she had advocated in Hansen. (Ibid.) But she believed
that the majority misapplied that test. “An intent to scare
a person by shooting at the person is not independent of
the homicide because it is, in essence, nothing more than
the intent required for an assault, which is not considered
an independent felonious purpose. ***123  [Citation.] Two
examples of *1195  independent felonious purpose come
to mind: (1) When the felony underlying the homicide is
manufacturing methamphetamine, the intent to manufacture
this illegal drug is a felonious intent that is independent of
the homicide, thus allowing the manufacturer to be convicted
of murder if the methamphetamine laboratory explodes and
kills an innocent bystander. (2) When the underlying felony
is possession of a destructive device, the intent to possess
that device is an independent felonious intent, allowing the
possessor to be convicted of murder if the device accidentally
explodes, killing an unintended victim. But when, as here,
a defendant fires a gun to scare the victim, the intended
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harm—that of scaring the victim—is not independent of the
greater harm that occurs when a shot fired with the intent
to scare instead results in the victim's death.” (Id. at p. 183,
17 Cal.Rptr.3d 604, 95 P.3d 872.) “In sum, it makes no
sense legally to treat defendant's alleged intent to scare as
‘felonious' when such an intent is legally irrelevant [to guilt
of the underlying felony] and when the jury never decided
whether he had that intent.” (Ibid.)

Justice Werdegar also dissented, arguing that the underlying
felony merged with the resulting homicide. She said she
“would like to join in the majority reasoning, which is
consistent with my Hansen concurrence. But sometimes
consistency must yield to a better understanding of the
developing law. The anomalies created when assaultive
conduct is used as the predicate for a second degree felony-
murder theory (see dis. opn. of Kennard, J., ante, [34 Cal.4th]
at pp. 180–182[, 17 Cal.Rptr.3d 604, 95 P.3d 872] ) are
too stark and potentially too productive of injustice to be
written off as ‘characteristic of the second degree felony-
murder rule in general’ (maj. opn., ante, at. p. 173[, 17
Cal.Rptr.3d 604, 95 P.3d 872]). It simply cannot be the law
that a defendant who shot the victim with the intent to kill
or injure, but can show he or she acted in unreasonable self-
defense, may be convicted of only voluntary manslaughter,
whereas a defendant who shot only to scare the victim is
precluded from raising that partial defense and is strictly
liable as a murderer. The independent and collateral purposes
referred to in Mattison must be understood as limited to
nonassaultive conduct. In circumstances like the present, the
merger doctrine should preclude presentation of a second
degree felony-murder theory to the jury.” (Robertson, supra,
34 Cal.4th at p. 185, 17 Cal.Rptr.3d 604, 95 P.3d 872 (dis.
opn. of Werdegar, J.).)

In Randle, supra, 35 Cal.4th 987, 28 Cal.Rptr.3d 725, 111
P.3d 987, the trial court, as in Robertson, instructed the jury
on second degree felony murder, with discharging a firearm
in a grossly negligent manner the **440  underlying felony.
(Randle, supra, at p. 1004, 28 Cal.Rptr.3d 725, 111 P.3d
987.) We found the instruction erroneous under the facts. “
Here, unlike Robertson, defendant admitted, in his pretrial
statements to the police and to a deputy district attorney,
he shot at Robinson [the homicide victim].... [¶] The fact
that defendant admitted shooting at Robinson distinguishes
Robertson and supports application of the merger rule here.
Defendant's claim that he shot Robinson in order to rescue
[another person] simply provided a motive for the shooting;

it was not a purpose independent of the shooting.” (Id. at p.
1005, 28 Cal.Rptr.3d 725, 111 P.3d 987.)

*1196  In People v. Bejarano (2007) 149 Cal.App.4th 975, 57
Cal.Rptr.3d 486, as in People v. Tabios, supra, 67 Cal.App.4th
1, 78 Cal.Rptr.2d 753, and this case, the trial court instructed
the jury on second degree felony murder, with shooting
at an occupied vehicle under section 246 the underlying
felony. The court concluded that the ***124  collateral
purpose requirement of Robertson, supra, 34 Cal.4th 156, 17
Cal.Rptr.3d 604, 95 P.3d 872, and Randle, supra, 35 Cal.4th
987, 28 Cal.Rptr.3d 725, 111 P.3d 987, applied. “The facts
of this case show that appellant discharged the firearm once,
intending to shoot the motor vehicle's occupants, rival gang
members, and not intending merely to frighten them. The
bullet, however, struck and killed an unintended victim, the
driver of another vehicle.” (People v. Bejarano, supra, at p.
978, 57 Cal.Rptr.3d 486.) Relying primarily on Randle, supra,
35 Cal.4th 987, 28 Cal.Rptr.3d 725, 111 P.3d 987, the Court
of Appeal concluded that the trial court erred in instructing on
felony murder. “Thus, Randle controls this case, the predicate
felony merged with the homicide, and the trial court erred in
instructing the jury on second degree felony murder based
on discharging a firearm at an occupied motor vehicle in
violation of section 246.” (People v. Bejarano, supra, at p.
990, 57 Cal.Rptr.3d 486.)

The most recent significant development is the Court of
Appeal's opinion in this case. The majority noted that People
v. Tabios, supra, 67 Cal.App.4th 1, 78 Cal.Rptr.2d 753, had
relied on Hansen, supra, 9 Cal.4th 300, 36 Cal.Rptr.2d 609,
885 P.2d 1022, in finding no merger, but then it also noted
that this court “returned to the Mattison collateral purpose
rationale in” Robertson, supra, 34 Cal.4th 156, 17 Cal.Rptr.3d
604, 95 P.3d 872. After reviewing other recent cases, it stated,
“From this muddled state of the law, we discern the rule
to be that second degree felony murder is applicable to an
assaultive-type crime, such as when shooting at a person
is involved, provided that the crime was committed with a
purpose independent of and collateral to causing injury. Since
the Supreme Court could have upheld instruction on felony
murder in Randle on the basis that most homicides are not
committed by negligently discharging a gun and did not,
we conclude the collateral purpose rule is the proper test of
merger in these type of cases.”

Regarding whether a collateral purpose exists in this case, the
Court of Appeal majority noted that it had held defendant's
statement that he had fired the gun “ ‘to scare them’ ”
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should have been excluded. “Without defendant's statements
about firing the gun,” the majority concluded, “there was no
admissible evidence of a collateral purpose by defendant or
any of his companions. Indeed, the reasonable inference is
that one who shoots another at close range intends to harm,
if not to kill.” Thus it found the court erred, prejudicially, in
instructing on second degree felony murder.

In dissent, Justice Nicholson agreed with the majority that the
present state of the law is muddled. But he concluded that
this court has not overruled Hansen, supra, 9 Cal.4th 300, 36
Cal.Rptr.2d 609, 885 P.2d 1022, and found that case, rather
than Robertson, supra, 34 Cal.4th 156, 17 Cal.Rptr.3d 604,
95 P.3d 872, or Randle, supra, 35 Cal.4th 987, 28 Cal.Rptr.3d
725, 111 P.3d 987, to be on point. He *1197  believed
that “the only rule that can be gleaned from Robertson and
Randle is that the collateral purpose rationale applies to
cases involving a violation of section 246.3, which this case
does not.” Accordingly, he would have held “that merger is
inappropriate when the underlying offense is a violation of
section 246.”

2. Analysis
The current state of the law regarding the Ireland merger
doctrine is problematic in at least two respects.

**441  First, two different approaches currently exist in
determining whether a felony merges. ***125  Hansen,
supra, 9 Cal.4th 300, 36 Cal.Rptr.2d 609, 885 P.2d 1022,
which we have never expressly overruled, held that a violation
of section 246, at least when predicated on shooting at an
inhabited dwelling house, never merges. Robertson, supra, 34
Cal.4th 156, 17 Cal.Rptr.3d 604, 95 P.3d 872, and Randle,
supra, 35 Cal.4th 987, 28 Cal.Rptr.3d 725, 111 P.3d 987, held
that a violation of section 246.3 does merge unless it is done
with a purpose collateral to the resulting homicide. If Hansen,
on the one hand, and Robertson and Randle on the other hand,
are all still valid authority, the question arises which approach
applies here. People v. Tabios, supra, 67 Cal.App.4th 1,
78 Cal.Rptr.2d 753, relied on Hansen to conclude that
shooting at an occupied vehicle under section 246 never
merges. People v. Bejarano, supra, 149 Cal.App.4th 975, 57
Cal.Rptr.3d 486, relied on the more recent Robertson and
Randle opinions to conclude that the same felony does merge
unless accompanied by a collateral purpose. The Court of
Appeal here, rather understandably, divided on the question.
This court has never explained whether Hansen retains any
viability after Robertson and Randle and, if so, how a court is

to go about determining which approach to apply to a given
underlying felony.

Second, Randle, when juxtaposed with Robertson, brings into
sharp focus the anomaly that we noted in Robertson and
accepted as inherent in the second degree felony-murder rule,
and that we noted in Hansen and avoided by concluding that
the merger rule never applies to shooting at an inhabited
dwelling house. In combination, Robertson and Randle hold
that, when the Hansen test does not apply (i.e., at least when
the underlying felony is a violation of 246.3), the underlying
felony merges, and the felony-murder rule does not apply, if
the defendant intended to shoot at the victim (Randle ), but
the underlying felony does not merge, and the felony-murder
rule does apply, if the defendant merely intended to frighten,
perhaps because he believed the victim was burglarizing his
car (Robertson ). This result is questionable for the reasons
discussed in the separate opinions in Robertson. Moreover, as
we discuss further below, the Robertson and Randle approach
injected a factual component into the merger question that did
not previously exist.

*1198  In light of these problems, we conclude we need
to reconsider our merger doctrine jurisprudence. As Justice
Werdegar observed in her dissenting opinion in Robertson,
“sometimes consistency must yield to a better understanding
of the developing law.” (Robertson, supra, 34 Cal.4th at
p. 185, 17 Cal.Rptr.3d 604, 95 P.3d 872.) In considering
this question, we must also keep in mind the purposes of
the second degree felony-murder rule. We have identified
two. The purpose we have most often identified “is to deter
felons from killing negligently or accidentally by holding
them strictly responsible for killings they commit.” (People
v. Washington, supra, 62 Cal.2d at p. 781, 44 Cal.Rptr. 442,
402 P.2d 130.) Another purpose is to deter commission of
the inherently dangerous felony itself. (Robertson, supra, 34
Cal.4th at p. 171, 17 Cal.Rptr.3d 604, 95 P.3d 872 [“the
second degree felony-murder rule is intended to deter both
carelessness in the commission of a crime and the commission
of the inherently dangerous crime itself”]; Hansen, supra, 9
Cal.4th at pp. 310–311, 314, 36 Cal.Rptr.2d 609, 885 P.2d
1022.)

We first consider whether Hansen, supra, 9 Cal.4th 300, 36
Cal.Rptr.2d 609, 885 P.2d 1022, has any continuing vitality
after Robertson, supra, 34 Cal.4th 156, 17 Cal.Rptr.3d 604, 95
P.3d 872, and Randle, supra, 35 Cal.4th 987, 28 Cal.Rptr.3d
725, 111 P.3d 987. In Robertson and Randle, ***126  we
unanimously rejected the Hansen test, at least when the
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underlying felony is a violation of section 246.3. Although
Hansen avoided the problems inherent in the Robertson
approach by simply stating the felony at issue will never
merge, we see no basis today to resurrect the Hansen approach
for a violation of section 246.3. Indeed, doing so would
arguably be inconsistent with Hansen 's reasoning. Hansen
explained that most homicides do not involve violations of
section 246, and thus holding that such homicides do not
merge would not “subvert the legislative intent.” (Hansen,
supra, at p. 315, 36 Cal.Rptr.2d 609, 885 P.2d 1022.) But
most fatal shootings, **442  and certainly those charged
as murder, do involve discharging a firearm in at least a
grossly negligent manner. Fatal shootings, in turn, are a high
percentage of all homicides. Thus, holding that a violation of
section 246.3 never merges would greatly expand the range
of homicides subject to the second degree felony-murder
rule. We adhere to Robertson and Randle to the extent they
declined to extend the Hansen approach to a violation of
section 246.3.

But if, as we conclude, the Hansen test does not apply to
a violation of section 246.3, we must decide whether it still
applies to any underlying felonies. The tests stated in Hansen
and in Robertson and Randle cannot both apply at the same
time. If Hansen governs, the underlying felony will never
merge. If Robertson and Randle governs, the underlying
felony will always merge unless the court can discern some
independent felonious purpose. But we see no principled basis
by which to hold that a violation of section 246 never merges,
but a violation of section 246.3 does merge unless done with
an independent purpose. We also see no principled test that
another court could use to determine which approach applies
to other possible underlying felonies. The court in People v.
Bejarano, supra, 149 Cal.App.4th 975, 57 Cal.Rptr.3d 486,
implicitly concluded that Robertson and Randle now govern
to the exclusion *1199  of the Hansen test. We agree. The
Robertson and Randle test and the Hansen test cannot coexist.
Our analysis in Robertson and Randle implicitly overruled the
Hansen test. We now expressly overrule People v. Hansen,
supra, 9 Cal.4th 300, 36 Cal.Rptr.2d 609, 885 P.2d 1022, to
the extent it stated a test different than the one of Robertson
and Randle. Doing so also requires us to disapprove of People
v. Tabios, supra, 67 Cal.App.4th 1, 78 Cal.Rptr.2d 753.

But the test of Robertson, supra, 34 Cal.4th 156, 17
Cal.Rptr.3d 604, 95 P.3d 872, and Randle, supra, 35 Cal.4th
987, 28 Cal.Rptr.3d 725, 111 P.3d 987, has its own problems
that were avoided in Hansen but resurfaced when we
abandoned the Hansen test. Our holding in Randle made stark

the anomalies that Justices Kennard and Werdegar identified
in Robertson. On reflection, we do not believe that a person
who claims he merely wanted to frighten the victim should be
subject to the felony-murder rule (Robertson ), but a person
who says he intended to shoot at the victim is not subject to
that rule (Randle ). Additionally, Robertson said that the intent
to frighten is a collateral purpose, but Randle said the intent
to rescue another person is not an independent purpose but
merely a motive. (Robertson, supra, at p. 171, 17 Cal.Rptr.3d
604, 95 P.3d 872; Randle, supra, at p. 1005, 28 Cal.Rptr.3d
725, 111 P.3d 987.) It is not clear how a future court should
decide whether a given intent is a purpose or merely a motive.

The Robertson and Randle test presents yet another problem.
In the past, we have treated the merger doctrine as a legal
question with little or no factual content. Generally, we have
held that an underlying felony either never or always merges
(e.g., ***127  People v. Smith, supra, 35 Cal.3d at p. 805, 201
Cal.Rptr. 311, 678 P.2d 886 [identifying certain underlying
felonies that do not merge] ), not that the question turns on
the specific facts. Viewed as a legal question, the trial court
properly decides whether to instruct the jury on the felony-
murder rule, but if it does so instruct, it does not also instruct
the jury on the merger doctrine. The Robertson and Randle
test, however, turns on potentially disputed facts specific
to the case. In Robertson, the defendant claimed he merely
intended to frighten the victim, which caused this court to
conclude the underlying felony did not merge. But the jury
would not necessarily have to believe the defendant. Whether
a defendant shot at someone intending to injure, or merely
tried to frighten that someone, may often be a disputed factual
question.

Defendant argues that the factual question whether the
defendant had a collateral felonious purpose—and thus
whether the felony-murder rule applies—involves an element
of the crime and, accordingly, that the jury must decide that
factual question. When the merger issue turns on potentially
disputed factual questions, there is no obvious answer to
this argument. Justice Kennard alluded to the problem in her
dissent in Robertson when she observed that “the jury never
decided **443  whether he had that intent [to frighten].”
(Robertson, supra, 34 Cal.4th at p. 183, 17 Cal.Rptr.3d
604, 95 P.3d 872.) Because this factual *1200  question
determines whether the felony-murder rule applies under
Robertson and Randle, and thus whether the prosecution
would have to prove some other form of malice, it is not clear
why the jury should not have to decide the factual question.
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 To avoid the anomaly of putting a person who merely intends
to frighten the victim in a worse legal position than the person
who actually intended to shoot at the victim, and the difficult
question of whether and how the jury should decide questions
of merger, we need to reconsider our holdings in Robertson,
supra, 34 Cal.4th 156, 17 Cal.Rptr.3d 604, 95 P.3d 872, and
Randle, supra, 35 Cal.4th 987, 28 Cal.Rptr.3d 725, 111 P.3d
987. When the underlying felony is assaultive in nature, such
as a violation of section 246 or 246.3, we now conclude
that the felony merges with the homicide and cannot be the
basis of a felony-murder instruction. An “assaultive” felony
is one that involves a threat of immediate violent injury. (See
People v. Chance (2008) 44 Cal.4th 1164, 1167–1168, 81
Cal.Rptr.3d 723, 189 P.3d 971.) In determining whether a
crime merges, the court looks to its elements and not the facts
of the case. Accordingly, if the elements of the crime have
an assaultive aspect, the crime merges with the underlying
homicide even if the elements also include conduct that is
not assaultive. For example, in People v. Smith, supra, 35
Cal.3d at page 806, 201 Cal.Rptr. 311, 678 P.2d 886, the
court noted that child abuse under section 273a “includes
both active and passive conduct, i.e., child abuse by direct
assault and child endangering by extreme neglect.” Looking
to the facts before it, the court decided the offense was “of
the assaultive variety,” and therefore merged. (Smith, supra,
35 Cal.3d at pp. 806–807, 201 Cal.Rptr. 311, 678 P.2d 886.)
It reserved the question whether the nonassaultive variety
would merge. (Id. at p. 808, fn. 7, 201 Cal.Rptr. 311, 678 P.2d
886.) Under the approach we now adopt, both varieties would
merge. This approach both avoids the necessity of consulting
facts that might be disputed and extends the protection of
the merger doctrine to the potentially less culpable defendant
whose conduct is not assaultive.

 This conclusion is also consistent with our repeatedly stated
view that the ***128  felony-murder rule should not be
extended beyond its required application. (People v. Howard,
supra, 34 Cal.4th at p. 1135, 23 Cal.Rptr.3d 306, 104 P.3d
107.) We do not have to decide at this point exactly what
felonies are assaultive in nature, and hence may not form
the basis of a felony-murder instruction, and which are
inherently collateral to the resulting homicide and do not
merge. But shooting at an occupied vehicle under section
246 is assaultive in nature and hence cannot serve as the

underlying felony for purposes of the felony-murder rule. 7

7 Justice Baxter makes some provocative arguments
in favor of abolishing the Ireland merger doctrine
entirely. However, just as we have refused to

abolish the second degree felony-murder doctrine
because it is firmly established, so too we think it
a bit late to abolish the four-decades-old merger
doctrine. Instead, we think it best to attempt to
make it and the second degree felony-murder
doctrine more workable.

*1201  We overrule People v. Robertson, supra, 34 Cal.4th
156, 17 Cal.Rptr.3d 604, 95 P.3d 872, and the reasoning,
although not the result, of People v. Randle, supra, 35 Cal.4th
987, 28 Cal.Rptr.3d 725, 111 P.3d 987. This conclusion means
the trial court erred in this case in instructing the jury on

the second degree felony-murder rule. 8  We now turn to a
consideration of whether this error was prejudicial.

8 When we say the trial court erred, we mean,
of course, only in light of our reconsideration
of past precedents. As of the time of trial, after
Hansen, supra, 9 Cal.4th 300, 36 Cal.Rptr.2d 609,
885 P.2d 1022, and People v. Tabios, supra, 67
Cal.App.4th 1, 78 Cal.Rptr.2d 753, and before
People v. Bejarano, supra, 149 Cal.App.4th 975,
57 Cal.Rptr.3d 486, ample authority supported the
trial court's decision to instruct on felony murder.

C. Prejudice
California Constitution, article VI, section 13, prohibits a
reviewing court from setting aside a judgment due to trial
court error unless it finds the error prejudicial. Accordingly,
we must decide whether the error in **444  instructing on
felony murder prejudiced defendant.

 Instructional error regarding the elements of the offense
requires reversal of the judgment unless the reviewing court
concludes beyond a reasonable doubt that the error did not
contribute to the verdict. (People v. Cross (2008) 45 Cal.4th
58, 69–71, 82 Cal.Rptr.3d 373, 190 P.3d 706 (conc. opn. of
Baxter, J.); People v. Swain (1996) 12 Cal.4th 593, 607, 49
Cal.Rptr.2d 390, 909 P.2d 994; People v. Calderon (2005) 129
Cal.App.4th 1301, 1306–1307, 29 Cal.Rptr.3d 277 [erroneous
instruction on the second degree felony-murder rule]; see
Hedgpeth v. Pulido (2008) 555 U.S. 57, 129 S.Ct. 530, 172
L.Ed.2d 388 [reiterating that error of this nature is subject
to harmless error analysis]; Neder v. United States (1999)
527 U.S. 1, 15, 119 S.Ct. 1827, 144 L.Ed.2d 35 [stating the
reasonable doubt test].)

In finding prejudice, the Court of Appeal noted that the
trial court “did not give CALJIC No. 8.30 on second degree
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express malice murder or CALJIC No. 8.31 on second
degree implied malice murder.” It also stated, “While it is
possible the jury selected second degree murder on another
theory after finding no premeditation and deliberation, we
cannot determine which theory the jury relied on, so if the
second degree felony-murder instruction was legally flawed,
the verdict must be reversed. (People v. Guiton (1993) 4
Cal.4th 1116, 1129[, 17 Cal.Rptr.2d 365, 847 P.2d 45].)”
Later, after it did find error, the court reiterated that the
error was prejudicial: “Since ... the record does not show the
murder conviction was based on a valid ground, we reverse
the conviction for second degree murder. (People v. Guiton,
***129  supra, 4 Cal.4th 1116, 1129[, 17 Cal.Rptr.2d 365,

847 P.2d 45].)”

*1202  Defendant argues that the trial court did not
adequately instruct the jury on conscious-disregard-for-life
malice as a theory of second degree murder, and therefore
the jury could not have based its verdict on that theory.
We disagree. Although the trial court did not give CALJIC
Nos. 8.30 and 8.31, and hence did not instruct on implied
(or express) malice murder precisely the way the authors
of CALJIC intended, it did give CALJIC No. 8.11, which
contains everything necessary to fully instruct the jury on this
form of malice as a possible theory of second degree murder.

Specifically, the court instructed the jury that to prove
murder, the prosecution had to prove an unlawful killing
that “was done with malice aforethought or occurred during
the commission or attempted commission of shooting at an
occupied motor vehicle....” (Italics added.) It also defined
malice: “Malice may be either express or implied. Malice is
express when there is manifested an intention unlawfully to
kill a human being.

“Malice is implied when:

“1. The killing resulted from an intentional act;

“2. The natural consequences of the act are dangerous to
human life; and

“3. The act was deliberately performed with knowledge of the
danger to and with conscious disregard for human life.

“When it is shown that a killing resulted from the intentional
doing of an act with express or implied malice, no other
mental state need be shown to establish the mental state of
malice aforethought.”

As the Attorney General notes, the only language from
CALJIC No. 8.30 or No. 8.31 not included in CALJIC No.
8.11, which the court gave, is the last sentence of CALJIC
No. 8.31: “When the killing is the direct result of such an act
[an act committed with implied malice], it is not necessary to
prove that the defendant intended that the act would result in
the death of a human being.” But omission of this sentence,
favorable to the prosecution, could neither have prejudiced
defendant nor prevented the jury from finding implied malice.

Later, the court instructed the jury that a killing during the
commission of shooting at an occupied motor vehicle is
second degree murder “when the perpetrator had the specific
intent to commit that crime.” The trial court did not reiterate
at this point the conscious-disregard-for-life theory of second
degree murder, but doing so was not necessary to adequately
instruct the jury on that theory. The instructions permitted the
jury to **445  base a second degree *1203  murder verdict
on either malice or the felony-murder rule. Accordingly, the
court did instruct the jury on conscious-disregard-for-life
malice as a possible basis of murder.

Moreover, the prosecutor explained the applicable law to
the jury. He explained that murder was an unlawful killing
committed with malice or during the commission of a
dangerous felony. He discussed what implied malice is
and included examples. Defendant correctly notes that the
prosecutor did not argue that defendant acted with implied
malice. He argued for first degree, not second degree, murder.
But the instructions, especially in light of the prosecutor's
explanation, permitted the jury to base a second degree
murder verdict on a finding of malice separate from the
felony-murder rule.

In this situation, to find the error harmless, a reviewing
court must conclude, beyond a reasonable doubt, that the
jury based its verdict on a legally valid theory, ***130  i.e.,
either express or conscious-disregard-for-life malice. Citing
People v. Guiton, supra, 4 Cal.4th 1116, 17 Cal.Rptr.2d
365, 847 P.2d 45, the Court of Appeal believed it could
not do so. But Guiton does not dispose of this issue. In his
concurring opinion in People v. Cross, supra, 45 Cal.4th at
page 70, 82 Cal.Rptr.3d 373, 190 P.3d 706, Justice Baxter
discussed Guiton 's significance in this context: “Although
Guiton observed that reliance on other portions of the verdict
is ‘[o]ne way’ of finding an instructional error harmless
(Guiton, at p. 1130 [, 17 Cal.Rptr.2d 365, 847 P.2d 45] ),
we have never intimated that this was the only way to do
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so. Indeed, Guiton noted that we were not then presented
with the situation of a jury having been instructed with a
legally adequate and a legally inadequate theory and that we
therefore ‘need not decide the exact standard of review’ in
such circumstances—although we acknowledged that ‘[t]here
may be additional ways by which a court can determine that
error in [this] situation is harmless. We leave the question
to future cases.’ (Id. at pp. 1130, 1131[, 17 Cal.Rptr.2d 365,
847 P.2d 45].) Because this case only now presents that
issue, Guiton does not provide a dispositive answer to the
question.” (See also People v. Harris (1994) 9 Cal.4th 407,
419, fn. 7, 37 Cal.Rptr.2d 200, 886 P.2d 1193.)

The Attorney General argues that the actual verdict does show
that the jury did not base its murder verdict on the felony-
murder rule but necessarily based it on a valid theory. He notes
that the jury acquitted defendant of the separately charged
underlying crime of shooting at an occupied vehicle. A jury
that based a murder verdict solely on felony murder, the
Attorney General argues, would not acquit a defendant of the
underlying felony. Defendant counters with the argument that
the verdict as a whole—finding defendant guilty of murder
but not guilty of either shooting at or from a motor vehicle—
is internally inconsistent. On these facts, it is hard to reconcile
this verdict. If defendant did not commit this murder by firing
at or from a vehicle, how did he commit it? There was no
evidence the victims *1204  were killed or injured by any
method other than shooting from and at an occupied vehicle.
The overall verdict had to have been either a compromise or
an act of leniency.

 Defendant recognizes that he may not argue that the murder
conviction must be reversed due to this inconsistency. He may
not argue that the acquittals imply that defendant could not
have committed murder, and therefore the jury found he did
not commit murder. Instead, courts necessarily tolerate, and
give effect to all parts of, inconsistent verdicts. (See generally
People v. Palmer (2001) 24 Cal.4th 856, 103 Cal.Rptr.2d
13, 15 P.3d 234.) But, defendant argues, this being the case,
a reviewing court should not read more than is warranted
into one part of an inconsistent verdict. Defendant posits the
possibility that one or more jurors found him guilty of second
degree murder on a felony-murder theory but then agreed to
acquit him of the underlying felony either out of leniency
or as a compromise, or perhaps simply out of confusion.
In that event, defendant suggests, those jurors may simply
have believed defendant was guilty of murder on the invalid
felony-murder theory without ever considering a valid theory
of malice.

Defendant's argument has some force. The acquittal of the
underlying felony **446  strongly suggests the jury based
its murder conviction on a valid theory of malice but, under
the circumstances, we do not believe that it alone does so
beyond a reasonable doubt. But for other reasons we find
the error harmless. In his concurring ***131  opinion in
California v. Roy (1996) 519 U.S. 2, 117 S.Ct. 337, 136
L.Ed.2d 266, Justice Scalia stated a test that fits the error of
this case well. In Roy, the error was permitting a defendant
to be convicted of a crime as an aider and abettor solely
due to the defendant's knowledge of the perpetrator's intent
without requiring a finding the aider and abettor shared that
intent. That error is similar to the error of this case, which
permitted defendant to be convicted of murder on a felony-
murder theory without requiring a finding of a valid theory
of malice. The high court held that the error was subject to
harmless error analysis and remanded for the lower court to
engage in that analysis.

California v. Roy, supra, 519 U.S. 2, 117 S.Ct. 337, 136
L.Ed.2d 266, involved collateral review of a state court
judgment in a federal habeas corpus matter, a procedural
posture in which the standard of review for prejudice is
more deferential than the harmless-beyond-a-reasonable-
doubt standard applicable to direct review. (Id. at pp. 4–5, 117
S.Ct. 337.) But Justice Scalia, in a concurring opinion, stated
a test that is adaptable to the reasonable doubt standard of
direct review: “The error in the present case can be harmless
only if the jury verdict on other points effectively embraces
this one or if it is impossible, upon the evidence, to have
found what the verdict did find without finding this point as
well.” (Id. at p. 7, 117 S.Ct. 337.) Without holding that this
is the only way to find error harmless, we *1205  think this
test works well here, and we will use it. If other aspects of
the verdict or the evidence leave no reasonable doubt that
the jury made the findings necessary for conscious-disregard-
for-life malice, the erroneous felony-murder instruction was
harmless.

For felony murder, the court's instructions required the jury
to find that defendant had the specific intent to commit the
underlying felony of shooting at an occupied vehicle. Later,
it instructed that to find defendant committed that crime, the
jury had to find these elements:

“1. A person discharged a firearm at an occupied motor
vehicle; and
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“2. The discharge of the firearm was willful and malicious.”

 Thus any juror who relied on the felony-murder rule
necessarily found that defendant willfully shot at an occupied
vehicle. The undisputed evidence showed that the vehicle
shot at was occupied by not one but three persons. The three
were hit by multiple gunshots fired at close range from three
different firearms. No juror could have found that defendant
participated in this shooting, either as a shooter or as an aider
and abettor, without also finding that defendant committed an
act that is dangerous to life and did so knowing of the danger
and with conscious disregard for life—which is a valid theory
of malice. In other words, on this evidence, no juror could find
felony murder without also finding conscious-disregard-for-
life malice. The error in instructing the jury on felony murder
was, by itself, harmless beyond a reasonable doubt.

 However, this instructional error is not the only error in
the case. The Court of Appeal held that the jury should
not have heard evidence that defendant admitted firing the
gun, but said he did not point it at anyone and just wanted
to scare them, and that this error was harmless “as a pure
evidentiary matter.” Neither of these holdings is before us
on review. The Court of Appeal also held that the error in
instructing on felony murder was, by itself, prejudicial, a
holding we are reversing. But the Court of Appeal never
considered whether the two errors, in combination, were
prejudicial. The parties have, understandably, not focused on
this precise ***132  question. Under the circumstances, we
think it prudent to remand the matter for the Court of Appeal
to consider and decide whether the two errors, in combination,
were prejudicial.

III. CONCLUSION

Although we agree with the Court of Appeal that the trial
court erred in instructing the jury on second degree felony
murder, we **447  also conclude that *1206  the error,
alone, was harmless. Accordingly, we reverse the judgment
of the Court of Appeal and remand the matter to that court for
further proceedings consistent with this opinion.

WE CONCUR: GEORGE, C.J., KENNARD, WERDEGAR
and CORRIGAN, JJ.

Concurring and Dissenting Opinion by BAXTER, J.

I concur in the majority's decision to reaffirm the
constitutional validity of the long-standing second degree
felony-murder rule. (Maj. opn., ante, 91 Cal.Rptr.3d at p. 117,

203 P.3d at p. 434.) Ever since the Penal Code 1  was enacted
in 1872, and going back even before that, to California's
first penal law, the Crimes and Punishments Act of 1850
(Stats.1850, ch. 99, p. 229), the second degree felony-murder
rule has been recognized as a rule for imputing malice under

the statutory definition of implied malice (§ 188) 2  where
the charge is second degree murder. (Maj. opn., ante, 91
Cal.Rptr.3d at pp. 113–117, 203 P.3d at pp. 431–434.) As
the majority explains, “The willingness to commit a felony
inherently dangerous to life is a circumstance showing an
abandoned and malignant heart. The second degree felony-
murder rule is based on statute and, accordingly, stands on
firm constitutional ground.” (Maj. opn., ante, 91 Cal.Rptr.3d
at p. 116, 203 P.3d at p. 434.)

1 All further statutory references are to the Penal
Code.

2 Section 188 provides that malice is implied “when
no considerable provocation appears or when
the circumstances attending the killing show an
abandoned and malignant heart.” (§ 188.) We
have, however, recognized that “[t]he statutory
definition of implied malice has never proved
of much assistance in defining the concept in
concrete terms.” (People v. Dellinger (1989) 49
Cal.3d 1212, 1217, 264 Cal.Rptr. 841, 783 P.2d
200 (Dellinger ).) Under the modern understanding
of the “abandoned and malignant heart” definition
of implied malice, malice is presumed when “
‘ “the killing proximately resulted from an act,
the natural consequences of which are dangerous
to life, which act was deliberately performed by
a person who knows that his conduct endangers
the life of another and who acts with conscious
disregard for life.” ’ ” (Dellinger, supra, 49 Cal.3d
at p. 1218, 264 Cal.Rptr. 841, 783 P.2d 200; see
also People v. Sedeno (1974) 10 Cal.3d 703, 719,
112 Cal.Rptr. 1, 518 P.2d 913; People v. Phillips
(1966) 64 Cal.2d 574, 587, 51 Cal.Rptr. 225, 414
P.2d 353.)

Although the majority reaffirms the constitutional validity of
the second degree felony-murder rule, it goes on to render the
rule useless in this and future cases out of strict adherence to
the so-called “merger rule” announced in People v. Ireland

EXHIBIT C



People v. Chun, 45 Cal.4th 1172 (2009)
203 P.3d 425, 91 Cal.Rptr.3d 106, 09 Cal. Daily Op. Serv. 3977...

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 19

(1969) 70 Cal.2d 522, 75 Cal.Rptr. 188, 450 P.2d 580 (Ireland
). Under the merger rule, no assaultive-type felony can be used
as a basis for a second degree felony-murder conviction. The
single rationale given in Ireland for the merger rule was that to
allow assaultive-type felonies to serve as a basis for a second
degree felony-murder conviction “would effectively preclude
the jury from considering the issue of malice aforethought
in all cases wherein homicide has been committed as a
result of a felonious assault ... a category which includes the
great majority of all homicides. This kind of bootstrapping
***133  finds support neither in logic nor in law.” (Id. at p.

539, 75 Cal.Rptr. 188, 450 P.2d 580.)

*1207  In the 40 years since the Ireland court announced
its sweeping “merger rule,” this court has struggled mightily
with its fallout in an attempt to redefine the contours of the
venerable second degree felony-murder rule. The history of
our “ ‘muddled’ ” (maj. opn., ante, 91 Cal.Rptr.3d at p. 117,
203 P.3d at p. 435) case law on the subject is accurately
recounted in painstaking detail in the majority opinion. (Id.,
91 Cal.Rptr.3d at pp. 117–128, 203 P.3d at pp. 434–444.) Two
decisions in particular are noteworthy here.

In People v. Hansen (1994) 9 Cal.4th 300, 36 Cal.Rptr.2d
609, 885 P.2d 1022 (Hansen ), we concluded that maliciously
and willfully shooting at an inhabited dwelling in violation
of section 246, “involves a high probability that death will
result and therefore is an inherently dangerous felony ...
for purposes of the second degree felony-murder doctrine.”
(Hansen, at p. 309, 36 Cal.Rptr.2d 609, 885 P.2d 1022.)
Hansen explained that, “application of the second degree
felony-murder rule to a homicide resulting from a violation
**448  of section 246 directly would serve the fundamental

rationale of the felony-murder rule—the deterrence of
negligent or accidental killings in the course of the
commission of dangerous felonies. The tragic death of
innocent and often random victims, both young and old, as the
result of the discharge of firearms, has become an alarmingly
common occurrence in our society—a phenomenon of
enormous concern to the public. By providing notice to
persons inclined to willfully discharge a firearm at an
inhabited dwelling—even to those individuals who would do
so merely to frighten or intimidate the occupants, or to ‘leave
their calling card’—that such persons will be guilty of murder
should their conduct result in the all-too-likely fatal injury of
another, the felony-murder rule may serve to deter this type
of reprehensible conduct, which has created a climate of fear
for significant numbers of Californians even in the privacy of

their own homes.” (Hansen, at pp. 310–311, 36 Cal.Rptr.2d
609, 885 P.2d 1022.)

I signed the majority opinion in Hansen, and continue to
find that decision well-reasoned and most directly on point

in the matter now before us. 3  I would follow Hansen and
conclude the jury below was properly instructed on second
degree felony murder based on defendant's commission of
the inherently dangerous felony of shooting at an occupied
vehicle in violation of section 246 and the inference of malice
that follows therefrom. The majority, *1208  in contrast,
rejects the analysis and holding in Hansen and expressly
overrules it. (Maj. opn., ante, 91 Cal.Rptr.3d at pp. 126–127,
203 P.3d at p. 442.)

3 The case before us involves a homicide resulting
from defendant shooting at an occupied vehicle
in violation of section 246. In Hansen, we held
that shooting at an “inhabited dwelling house” in
violation of that same section (§ 246) is an act
inherently dangerous to human life even though
the house is not actually occupied at the time
of the shooting. (Hansen, supra, 9 Cal.4th at pp.
309–311, 36 Cal.Rptr.2d 609, 885 P.2d 1022.)
We then explained that “[t]he nature of the other
acts proscribed by section 246 reinforces the
conclusion that the Legislature viewed the offense
of discharging a firearm at an inhabited dwelling as
posing a risk of death comparable to that involved
in shooting at an occupied building or motor
vehicle.” (Id. at p. 310, 36 Cal.Rptr.2d 609, 885
P.2d 1022.) The majority agrees that shooting at an
occupied vehicle, as occurred here, is an inherently
dangerous felony. (Maj. opn., ante, 91 Cal.Rptr.3d
at p. 117, 203 P.3d at p. 434–435.) So do I.

In People v. Robertson (2004) 34 Cal.4th 156, 166, 17
Cal.Rptr.3d 604, 95 P.3d 872 (Robertson ), we again
considered whether the trial court had properly instructed the
***134  jury on second degree felony murder, this time based

on the felony of discharging a firearm in a grossly negligent
manner. (§ 246.3.) The defendant in Robertson claimed he
fired his gun “upwards into the air” merely intending to “
‘scare people away.’ ” (Robertson, supra, 34 Cal.4th at p. 162,
17 Cal.Rptr.3d 604, 95 P.3d 872.) The Robertson majority
rejected (although did not overrule) the rationale of Hansen,
supra, 9 Cal.4th 300, 36 Cal.Rptr.2d 609, 885 P.2d 1022,
and went on to resurrect and apply the so-called “collateral
purpose” rule derived from two earlier decisions: People v.
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Mattison (1971) 4 Cal.3d 177, 93 Cal.Rptr. 185, 481 P.2d
193 (Mattison ) and People v. Taylor (1970) 11 Cal.App.3d
57, 89 Cal.Rptr. 697. Briefly, Robertson concluded that,
under the collateral purpose rule, the merger doctrine did
not bar a second degree felony-murder instruction based on
the violation of section 246.3. (Robertson, at p. 160, 17
Cal.Rptr.3d 604, 95 P.3d 872.) The “collateral purpose” rule
can be summarized as a test that reaches a compromise
on the all-or-nothing approach taken in Ireland regarding
assaultive-type felonies and their nonavailability as a basis for
second degree felony-murder treatment. Under the collateral
purpose rule or test, application of the second degree felony-
murder rule is proper only where the underlying felony,
although assaultive in nature, is nonetheless committed with
a “ ‘collateral and independent felonious design.’ ” (Mattison,
supra, 4 Cal.3d at p. 186, 93 Cal.Rptr. 185, 481 P.2d 193;
Taylor, supra, 11 Cal.App.3d at p. 63, 89 Cal.Rptr. 697.)

I signed the majority opinion in Robertson as well, but I
have since come to appreciate that the collateral purpose rule
on which it relied is unduly deferential to Ireland 's flawed
merger doctrine. The majority itself points to several serious
concerns raised in the wake of Robertson 's reliance on the
collateral **449  purpose rule in its effort to mitigate the
harsh effects of Ireland 's all-or-nothing merger rule. (Maj.
opn., ante, 91 Cal.Rptr.3d at pp. 126–127, 203 P.3d at pp. 442–
443.) Nonetheless, it can fairly be observed that the decision
in Robertson, right or wrong, did represent a compromise, for
under its holding inherently dangerous felonies, though they
be of the assaultive type, could still *1209  be used as a basis
for second degree felony-murder rule treatment as long as a “
collateral purpose” for the commission of such a felony could
be demonstrated. (Robertson, supra, 34 Cal.4th at p. 160, 17
Cal.Rptr.3d 604, 95 P.3d 872.)

The majority, in contrast, rejects the analysis and holding of
Robertson and expressly overrules it along with our earlier
decision in Hansen. (Maj. opn., ante, 91 Cal.Rptr.3d at p.
127–128, 203 P.3d at p. 443.) The majority, to put it bluntly, is
unwilling to ameliorate the harsh effects of Ireland 's merger
doctrine. The majority instead broadly holds that all felonies
that are “assaultive in nature” (maj. opn., 91 Cal.Rptr.3d at p.
127, 203 P.3d at p. 443) henceforth may not be used as a basis
for a second degree felony-murder prosecution. In short, this
court's various attempts over the course of several decades
to salvage the second degree felony-murder rule in the wake
of Ireland 's merger doctrine, and to ameliorate the harsh
effects of that all-or-nothing rule, have been wiped clean from
the slate. The majority has effectively returned the law to

where it stood 40 years ago, just after Ireland was decided. I
cannot join in the majority's wholesale capitulation to such a
seriously flawed decision.

In the end, this case presented us with a clear opportunity
to finally get this complex and difficult issue right. The
majority's recognition and unequivocal pronouncement, in
part II.A of its opinion—that the second degree felony-murder
rule ***135  is simply a rule for imputing malice under
section 188—furnishes the missing piece to this complex and
confusing legal jigsaw puzzle. With that clear pronouncement
of the second degree felony-murder rule's true nature and
function firmly in hand, I would go on to reach the following
logical conclusions with regard to the long-standing tension
between that rule and Ireland 's merger doctrine.

First, when a homicide has occurred during the perpetration
of a felony inherently dangerous to human life, a jury's
finding that the perpetrator satisfied all the elements necessary
for conviction of that offense, without legal justification or
defense, is a finding that he or she acted with an “abandoned
and malignant heart” (i.e., acted with malice) within the
meaning of section 188. Put in terms of the modern definition
of implied malice, where one commits a felony inherently
dangerous to human life without legal justification or defense,
then under operation of the second degree felony-murder rule,
a homicide resulting therefrom is a killing “ ‘ “proximately
result[ing] from an act, the natural consequences of which are
dangerous to life, which act was deliberately performed by
a person who knows that his conduct endangers the life of
another and who acts with conscious disregard for life.” ’ ”
(Dellinger, supra, 49 Cal.3d at p. 1218, 264 Cal.Rptr. 841,
783 P.2d 200.)

Once it is understood and accepted that the second degree
felony-murder rule is simply a rule for imputing malice from
the circumstances attending the commission of an inherently
dangerous felony during which a homicide occurs, no grounds
remain to support the sole rationale offered by the Ireland
court for the merger doctrine—that use of an assaultive-
type felony as the basis for a second degree felony-murder
instruction “effectively preclude[s] the jury from considering
the issue of malice aforethought in all cases wherein homicide
has been committed as a result of a felonious assault.”
(Ireland, supra, 70 Cal.2d at p. 539, 75 Cal.Rptr. 188, 450
P.2d 580.) The majority's holding in part II.A of its opinion
makes clear it understands and accepts that the second degree
felony-murder rule is but a means by which juries impute
malice under the *1210  Legislature's statutory definition of
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second degree implied malice murder. The majority's holding
in part II.B of its opinion nonetheless fails to follow through
and reach the logical conclusions to be drawn from the first
premise, and instead simply rubberstamps the Ireland court's
misguided belief **450  that the second degree felony-
murder rule improperly removes consideration of malice from
the jury's purview.

Second, when a jury convicts of second degree murder
under the second degree felony-murder rule, it has found
the statutory element of malice necessary for conviction of
murder. (§§ 187, 188.) Hence, there are no constitutional
concerns with regard to whether the jury is finding all the
elements of the charged murder, or is not finding all the
“facts” that can increase punishment where the defendant
is convicted of second degree murder in addition to being
convicted of the underlying inherently dangerous felony. (See
Apprendi v. New Jersey (2000) 530 U.S. 466, 120 S.Ct. 2348,
147 L.Ed.2d 435.)

Third, our recognition today that the second degree felony-
murder rule is simply a rule under which the jury may
impute malice from the defendant's commission of inherently
dangerous criminal acts, thereby undercutting the very
rationale given by the Ireland court for the merger rule, should
logically eliminate any impediment to the use of inherently
dangerous felonies—such as the violation of section 246
(maliciously and willfully shooting at an occupied vehicle) at
issue in this case— ***136  as the basis for an instruction on
second degree felony murder.

The majority's holding, in contrast, works just the opposite
result. Prior to this court's decision in Ireland, this court
had already restricted the felonies that could support a
second degree felony-murder conviction to those “inherently
dangerous to human life.” (People v. Ford (1964) 60 Cal.2d
772, 795, 36 Cal.Rptr. 620, 388 P.2d 892.) The justification for
the imputation of implied malice under these circumstances is
that, “when society has declared certain inherently dangerous
conduct to be felonious, a defendant should not be allowed
to excuse himself by saying he was unaware of the danger
to life.” (People v. Patterson (1989) 49 Cal.3d 615, 626, 262
Cal.Rptr. 195, 778 P.2d 549 (Patterson ).) Hence, whatever
felonies may remain available for use in connection with the
second degree felony-murder rule after today's holding will
both have to qualify as inherently dangerous felonies (Ford, at
p. 795, 36 Cal.Rptr. 620, 388 P.2d 892), and not be “assaultive
in nature” or contain any elements that have “an assaultive
aspect.” (Maj. opn., ante, 91 Cal.Rptr.3d at pp. 127, 128, 203

P.3d at pp. 442, 443.) I fail to see how the second degree
felony-murder rule, thus emasculated, will continue to serve
its intended purposes of “ ‘deter[ring] felons from killing
negligently or accidentally’ ” while “deter[ring] commission
of the inherently dangerous felony itself.” (Maj. opn., ante,
91 Cal.Rptr.3d at p. 125, 203 P.3d at p. 441.)

*1211  In sum, the majority has turned the second degree
felony-murder rule on its head by excluding all felonies that
are “assaultive in nature” (maj. opn., ante, 91 Cal.Rptr.3d
at p. 127, 203 P.3d at p. 442–443), including a violation of
section 246, in whatever form, from future use as a basis
for second degree felony-murder treatment. In reaching its
holding, the majority has rejected decades of sound felony-
murder jurisprudence in deference to Ireland 's merger rule,
a doctrine grounded on a single false premise, that use of
the second degree felony-murder rule improperly insulates
juries from the requirement of finding malice and thereby
constitutes unfair “bootstrapping.” (Ireland, supra, 70 Cal.2d
at p. 539, 75 Cal.Rptr. 188, 450 P.2d 580.)

In concluding that Ireland 's merger doctrine trumps the
second degree felony-murder rule in this and all future
cases involving “assaultive-type” felonies (maj. opn., ante, 91
Cal.Rptr.3d at p. 109, 203 P.3d at pp. 427–428), the majority
professes to heed the concerns raised by some members of
this court in past decisions that have addressed the tension
between the second degree felony-murder rule and the merger
doctrine. (Id., 91 Cal.Rptr.3d at pp. 122–124, 203 P.3d at pp.
438–440.) I do not believe those concerns justify the result
reached by the majority in this case.

For example, in Robertson, supra, 34 Cal.4th 156, 17
Cal.Rptr.3d 604, 95 P.3d 872, the issue was whether the trial
court properly instructed the jury on second degree felony
murder based on discharging a firearm in a grossly negligent
manner. (§ 246.3.) In that case the defendant claimed he had
heard a sound resembling “either a car backfire or **451
the discharge of a firearm,” and merely “fired two warning
shots” “upwards into the air” in order to “ ‘scare people away
from my domain.’ ” (Robertson, at p. 162, 17 Cal.Rptr.3d
604, 95 P.3d 872.) The physical evidence was otherwise; the
defendant had fired at least three shots, two of which hit a car
parked across the street “two feet above ground level.” (Ibid.)
The homicide victim, found 50 yards from where defendant
was standing when he fired his weapon, died from a ***137
bullet wound to the back of his head. (Ibid.) The majority
in Robertson concluded Ireland 's merger rule did not bar a
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second degree felony-murder instruction. (Robertson, at p.
160, 17 Cal.Rptr.3d 604, 95 P.3d 872.)

As the majority observes, Justice Werdegar dissented in
Robertson, arguing that the underlying felony merged with
the resulting homicide. She wrote: “The anomalies created
when assaultive conduct is used as the predicate for a second
degree felony-murder theory [citation] are too stark and
potentially too productive of injustice to be written off as
‘characteristic of the second degree felony-murder rule in
general’ ( [Robertson ] at p. 173[, 17 Cal.Rptr.3d 604, 95
P.3d 872]). It simply cannot be the law that a defendant
who shot the victim with the intent to kill or injure, but
can show he or she acted in unreasonable self-defense, may
be convicted of only voluntary manslaughter, whereas a
defendant who shot only to scare the victim is precluded
from raising that partial defense and is strictly liable as a
murderer. The independent and *1212  collateral purposes
referred to in Mattison must be understood as limited to
nonassaultive conduct. In circumstances like the present, the
merger doctrine should preclude presentation of a second
degree felony-murder theory to the jury.” (Robertson, supra,
34 Cal.4th at p. 185, 17 Cal.Rptr.3d 604, 95 P.3d 872 (dis.
opn. of Werdegar, J.).)

I appreciate and share the concerns voiced by Justice
Werdegar in her dissent in Robertson. At the threshold, I
fail to see why a bald claim by the defendant that he fired
his gun “upwards into the air” intending merely to “ ‘scare
people away’ ” (Robertson, supra, 34 Cal.4th at p. 162,
17 Cal.Rptr.3d 604, 95 P.3d 872), a claim that was flatly
contradicted by all the physical evidence in the case, including
the dead victim who was found 50 yards away felled by a
single shot to the back of his head, should be found controlling
on the matter of what theory or theories of murder were
rightfully available to the prosecution in trying the case. (In
re Christian S. (1994) 7 Cal.4th 768, 783, 30 Cal.Rptr.2d 33,
872 P.2d 574 (Christian S.) [trial courts need only instruct on
defenses supported by substantial evidence].)

The particular facts of Robertson aside, I agree with Justice
Werdegar that defendants are entitled to present all viable
defenses supported by substantial evidence, like imperfect
self defense, in a second degree murder prosecution, whether
it be tried on a theory of straight implied malice second
degree murder or under the second degree felony-murder
rule. But as we recognize today, the second degree felony-
murder rule is simply a common law rule for imputing
malice, a required element of murder under sections 187

and 188. Understood in that way, there is nothing in the
rule, or in relevant murder statutes, to prevent a defendant
from establishing that, even where the circumstances show he
satisfied all the elements of an alleged inherently dangerous
felony during which a homicide occurred, his actual state of
mind nonetheless precludes drawing an inference of malice
from those attending circumstances.

Under the modern construction of the statutory definition
of implied malice (§ 188), “malice is presumed when ‘
“the killing proximately resulted from an act, the natural
consequences of which are dangerous to life, which act
was deliberately performed by a person who knows that
his conduct endangers the life of another and who acts
with conscious disregard for life.” ’ ” (Dellinger, supra,
49 Cal.3d at p. 1218, 264 Cal.Rptr. 841, 783 P.2d 200,
italics added; see also People v. Sedeno, supra, 10 Cal.3d
at p. 719, 112 Cal.Rptr. 1, 518 P.2d 913.) Notwithstanding
a charge ***138  that a homicide occurred during the
commission of an underlying inherently dangerous felony,
a finding of second degree felony murder could still be
negated by substantial evidence establishing unreasonable or
imperfect self defense, **452  thereby reducing the murder
to voluntary manslaughter (see Christian S., supra, 7 Cal.4th
at p. 783, 30 Cal.Rptr.2d 33, 872 P.2d 574), where the
defendant, given his conduct and state of mind under the
circumstances surrounding the crimes, is shown not to have
actually harbored *1213  a “ ‘conscious disregard for life.’ ”
(Dellinger, at p. 1218, 264 Cal.Rptr. 841, 783 P.2d 200.) Even
a defendant who claims he “shot into the air” to scare away the
homicide victim in an unreasonable or mistaken belief he had
to do so in order to defend himself might successfully avoid an
imputed inference of malice, and conviction under the second
degree felony-murder rule, if substantial evidence bears out
his claim and establishes he did not act with a conscious
disregard for life.

One might reasonably speculate that if the Ireland court had
had the benefit of our modern jurisprudence on second degree
implied malice murder, including decisions like Christian S.,
supra, 7 Cal.4th 768, 30 Cal.Rptr.2d 33, 872 P.2d 574, and
People v. Flannel (1979) 25 Cal.3d 668, 160 Cal.Rptr. 84,
603 P.2d 1, which only firmly established the defense of
unreasonable or imperfect self defense years after Ireland was
decided (see Flannel, at p. 683, 160 Cal.Rptr. 84, 603 P.2d 1),
the concerns that led the Ireland court to fashion its sweeping
merger rule could have been alleviated.
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In conclusion, I concur in the majority's holding that the
second degree felony-murder rule is a rule for imputing
malice, and as such, withstands constitutional scrutiny. (Maj.
opn., part II.A, ante, 91 Cal.Rptr.3d at pp. 110–117, 203 P.3d
at pp. 429–434.) I respectfully dissent from the analysis and
conclusions reached by the majority with regard to Ireland
's merger rule. (Maj. opn., part II.B, ante, 91 Cal.Rptr.3d
at pp. 117–128, 203 P.3d at pp. 434–444.) I would follow
the well-reasoned decision in Hansen, supra, 9 Cal.4th 300,
36 Cal.Rptr.2d 609, 885 P.2d 1022, and conclude that the
jury below was properly instructed on second degree felony
murder based on defendant's commission of the inherently
dangerous felony of shooting at an occupied vehicle in
violation of section 246.

Concurring and Dissenting Opinion by MORENO, J.
The second degree felony-murder rule is deeply flawed. The
majority attempts once more to patch this judicially created
rule and improves the state of the law considerably, but
several years ago I expressed my willingness to “reassess[ ]
the rule in an appropriate case.” (People v. Robertson (2004)
34 Cal.4th 156, 176, 17 Cal.Rptr.3d 604, 95 P.3d 872 (conc.
opn. of Moreno, J.); see People v. Burroughs (1984) 35 Cal.3d
at p. 829, fn. 3, 201 Cal.Rptr. 319, 678 P.2d 894 [“the time may
be ripe to reconsider [the] continued validity” of the second
degree felony-murder rule].) This is that case. The time has
come to abandon the second degree felony-murder rule.

“The felony-murder rule has been roundly criticized both
by commentators and this court. As one commentator put
it, ‘[t]he felony murder rule has an extensive history of
thoughtful condemnation.’ [Citation.]” (People v. Robertson,
supra, 34 Cal.4th 156, 174, 17 Cal.Rptr.3d 604, 95 P.3d 872
(conc. opn. of Moreno, J.)) As the majority notes, “[t]he
felony-murder rule makes a killing while committing certain
felonies murder without the necessity of further examining
the *1214  defendant's mental state.” (Maj. opn., ***139
ante, 91 Cal.Rptr.3d at p. 111, 203 P.3d at p. 430.) Regardless
of this court's view of the wisdom of doing so, it is within
the Legislature's prerogative to remove the necessity to prove
malice when a death result from the commission of certain
felonies, and the Legislature has done so by codifying the first
degree felony-murder rule in Penal Code section 189. (People
v. Dillon (1983) 34 Cal.3d 441, 472, 194 Cal.Rptr. 390, 668
P.2d 697.) Thus, we cannot abrogate the first degree felony-
murder rule because it “is a creature of statute.... [T]his court
does not sit as a super-legislature with the power to judicially
abrogate a statute merely because it is unwise or outdated.
[Citations.]” (Id. at p. 463, 194 Cal.Rptr. 390, 668 P.2d 697.)

We do, however, possess the authority to abrogate the second
degree felony-murder doctrine because “ ‘the second degree
felony-murder rule remains, as it has been since 1872, a
judge-made doctrine without any express **453  basis in the
Penal Code.’ ” (People v. Robertson, supra, 34 Cal.4th at p.
174, 17 Cal.Rptr.3d 604, 95 P.3d 872 (conc. opn. of Moreno,
J.).)

My concerns about the felony murder rule are neither new
nor original. Nearly 45 years ago, this court acknowledged
that “[t]he felony-murder rule has been criticized on the
grounds that in almost all cases in which it is applied it is
unnecessary and that it erodes the relation between criminal
liability and moral culpability. [Citations.] Although it is the
law in this state [citation], it should not be extended beyond
any rational function that it is designed to serve.” (People
v. Washington (1965) 62 Cal.2d 777, 783, 44 Cal.Rptr. 442,
402 P.2d 130, fn. omitted.) We have described the felony-
murder rule as “a ‘ “highly artificial concept” ’ ” that this
court long has held “in disfavor” (People v. Burroughs,
supra, 35 Cal.3d 824, 829, 201 Cal.Rptr. 319, 678 P.2d
894) “because it relieves the prosecution of the burden of
proving one element of murder, malice aforethought” (People
v. Henderson (1977) 19 Cal.3d 86, 92, 137 Cal.Rptr. 1, 560
P.2d 1180). “The felony-murder doctrine has been censured
not only because it artificially imposes malice as to one crime
because of defendant's commission of another but because it
anachronistically resurrects from a bygone age a ‘barbaric’
concept that has been discarded in the place of its origin.”
(People v. Phillips (1966) 64 Cal.2d 574, 583, fn. 6, 51
Cal.Rptr. 225, 414 P.2d 353, overruled on other grounds
in People v. Flood (1998) 18 Cal.4th 470, 490, fn. 12, 76
Cal.Rptr.2d 180, 957 P.2d 869.)

The second degree felony-murder doctrine suffers from all
the same infirmities as its first degree counterpart, and more.
In People v. Satchell (1971) 6 Cal.3d 28, 33, footnote 11,
98 Cal.Rptr. 33, 489 P.2d 1361 (overruled on other grounds
in People v. Flood, supra, 18 Cal.4th 470, 490, fn. 12, 76
Cal.Rptr.2d 180, 957 P.2d 869) we observed that the second
degree felony-murder rule is largely unnecessary and, in those
unusual cases in which it would mandate a different result,
may be unfair: “ ‘It may be that the rule is unnecessary
in almost all cases in which it is applied, that is to say,
that conviction in those cases can be predicated on the
normal rules as to murder and as to accomplice liability.
In the small residuum of cases, there may be a substantial
question whether *1215  the rule reaches a rational result
or does not at least distract attention from more relevant
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criteria.’ ” (Fn. omitted.) [Citation.] [¶] “If the defendant
commits the felony in a highly reckless manner, he can
be convicted of second degree murder independently of
the shortcut of the felony-murder rule. Under California's
interpretation of the implied malice provision of the Penal
Code [§ 188], proof of conduct evidencing extreme or wanton
recklessness establishes the element of malice aforethought
required ***140  for a second degree murder conviction.
[Citation.] ... The jury would decide whether the evidence,
including the defendant's conduct and inferences rising from
it, established the requisite malice aforethought; they would
not be bound by the conclusive presumption of malice which
the felony murder rule compels.' ”

The majority acknowledges the criticism heaped on the
second degree felony-murder rule and describes this court's
halting and sometimes inconsistent attempts to circumscribe
the scope of the rule, most notably by creating the Ireland
merger doctrine. The majority's reformulation of the merger
doctrine is an improvement, but it does not correct the
basic flaw in the felony-murder rule; that it is largely
unnecessary and, in those unusual instances in which it would
produce a different result, may be unfair. “In most cases
involving a felony-murder theory, prosecutors should have
little difficulty proving second degree murder with implied
malice. ‘[M]alice is implied “when the killing results from
an intentional act, the natural consequences of which are
dangerous to life, which act was deliberately performed
by a person who knows that his conduct endangers the
life of another and who acts with conscious disregard for
life” [citation].’ [Citation.] Eliminating second degree felony
murder from the prosecution's arsenal would not have a
detrimental effect on the prosecution's ability to secure second

degree murder convictions, but it would go a long way
to restoring the proper balance between culpability and
punishment.” **454  (People v. Robertson, supra, 34 Cal.4th
156, 177, 17 Cal.Rptr.3d 604, 95 P.3d 872 (conc. opn. of
Moreno, J.).)

The lack of necessity for the second degree felony-murder
rule is demonstrated by the majority's conclusion that the error
in instructing the jury on second degree felony-murder in this
case was harmless because no reasonable juror could have
found that defendant participated in this shooting without
also concluding that he harbored at least implied malice. I
agree. This will be the rule, rather than the exception. In
most instances, a juror who finds that the defendant killed the
victim while committing a felony that is inherently dangerous
to human life necessarily also will conclude that the defendant
harbored either express or implied malice and thus committed
second degree murder without relying upon the second degree
felony-murder rule. Only in those rare cases in which it is not
clear that the defendant acted in conscious disregard of life
will the second degree felony-murder rule make a difference,
*1216  but those are precisely the rare cases in which the

rule might result in injustice. I would eliminate the second
degree felony-murder rule and rely instead upon the wisdom
of juries to recognize those situations in which a defendant
commits second degree murder by killing the victim during
the commission of a felony that is inherently dangerous to life.

All Citations

45 Cal.4th 1172, 203 P.3d 425, 91 Cal.Rptr.3d 106, 09 Cal.
Daily Op. Serv. 3977, 2009 Daily Journal D.A.R. 4745
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Synopsis
Background: Defendant was convicted in the Superior
Court, Sacramento County, No. 03F08566, Lloyd G.
Connelly, J., of first degree murder. Defendant appealed. The
Court of Appeal reversed. The People petitioned for review.
The Supreme Court granted review, superseding the opinion
of the Court of Appeal.

Holdings: The Supreme Court, Chin, J., held that:

an aider and abettor may not be convicted of first
degree premeditated murder under natural and probable
consequences doctrine, and

trial court's erroneous instruction on natural and probable
consequences doctrine was not harmless beyond a reasonable
doubt.

Affirmed.

Kennard, J., filed concurring and dissenting opinion, in which
Cantil–Sakauye, C.J., And Liu, J., joined.

Opinion, 2012 WL 1383596, superseded.
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***440  Scott Concklin, Redding, under appointment by the
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Attorney General, Donald E. de Nicola, Deputy State
Solicitor General, Carlos A. Martinez, Eric L. Christoffersen

and Jennevee H. de Guzman, Deputy Attorneys General, for
Plaintiff and Respondent.

Opinion

CHIN, J.

*158  **974   There are two distinct forms of culpability
for aiders and abettors. “First, an aider and abettor with the
necessary mental state is guilty of the intended crime. Second,
under the natural and probable consequences doctrine, an
aider and abettor is guilty not only of the intended crime, but
also ‘for any other offense that was a “natural and probable
consequence” of the crime aided and abetted.’ ” (People v.
McCoy (2001) 25 Cal.4th 1111, 1117, 108 Cal.Rptr.2d 188,
24 P.3d 1210 (McCoy ).) This case involves the second form
of aider and abettor culpability.

In this case, a jury found defendant, Bobby Chiu, guilty
of first degree willful, deliberate and premeditated murder
(premeditated murder), on the theory that either he directly
aided and abetted the murder or he aided and abetted the
“target offense” of assault or of disturbing the peace, the
natural and probable consequence of which was murder. On
the natural and probable consequences theory, the trial court
instructed that the jury could find defendant guilty of first
degree murder if it determined that murder was a natural
and probable consequence of either target offense aided and
abetted, and if in committing murder, the perpetrator acted
willfully, deliberately, and with premeditation.

The Court of Appeal held that the trial court erred in failing
to instruct that the jury must find first degree premeditated
murder was the natural and probable consequence of either
target offense. If the jury relied on the natural and probable
consequences theory to return the first degree murder
conviction, it “necessarily convicted defendant of first degree
murder simply because that was the degree of murder the jury
found the perpetrator committed.” Being unable to find the
error ***441  harmless, it reversed defendant's first degree
murder conviction.

Like the Court of Appeal, we find instructional error, but for
a different reason. We now hold that an aider and abettor
may not be convicted of first *159  degree premeditated
murder under the natural and probable consequences doctrine.
Rather, his or her liability for that crime must be based on
direct aiding and abetting principles. (See McCoy, supra, 25
Cal.4th at pp. 1117–1118, 108 Cal.Rptr.2d 188, 24 P.3d 1210.)
Because the error here was prejudicial, we affirm the Court of
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Appeal's judgment reversing defendant's first degree murder
conviction.

I. FACTS AND PROCEDURAL HISTORY

On September 29, 2003, McClatchy High School students
Sarn Saeteurn and Mackison Sihabouth argued over two
girls in an instant message exchange. Saeteurn challenged
Sihabouth to an after-school fight outside a pizzeria, Famous
Pizza, the next day. Saeteurn told Sihabouth that he was
going to bring his “homies” with him, and threatened to
shoot Sihabouth's father if his father tried to stop the fight.
Sihabouth called Simon Nim, a member of the Hop Sing gang,
for **975  help. Defendant Bobby Chiu also learned about
the fight.

The next day, defendant told American Legion High School
student Toang Tran about the fight. Defendant asked Tran if
he “want[ed to] see someone get shot,” told Tran that there
was going to be a fight over a girl, and said his “friend” would
shoot if his “friend feels pressured.” Sihabouth showed up for
the fight but left after he saw a crowd. Saeteurn did not show
up for the fight because he learned that Hop Sing members
planned to be there and he believed they “ ‘are crazy and they
kill people.’ ” Defendant and his friends, Tony Hoong and
Rickie Che, went to Famous Pizza that day.

McClatchy High School student Teresa Nguyen met her
boyfriend, American Legion student Antonio Gonzales,
outside Famous Pizza the day of the fight. Defendant said
something to Nguyen which she did not hear. Defendant
snickered when Nguyen asked if he was mocking her.
Nguyen told defendant to “shut up,” and Gonzales left a
conversation he was having with another friend to see what
was the matter. Gonzales and defendant exchanged fighting
words, and Gonzales walked toward defendant, who got
off the trunk of the car on which he had been sitting with
Hoong and Che. As Gonzales walked toward defendant,
Gonzales's friend, Roberto Treadway, told Gonzales, “I got
your back.” Che and Hoong stood alongside defendant. After
the groups exchanged more words and glared at one another,
Che punched Treadway. Defendant swung at Gonzales, and
Gonzales swung back. Defendant then tackled Gonzales and
started hitting him while he lay on the ground. Soon, a
full-scale brawl was underway, with as many as 25 people
fighting. Gonzales's cousin, Angelina Hernandez, struck
defendant eight or nine times in the head with her fists,
allowing Gonzales to get off the ground and resume fighting

defendant. Treadway's cousin, Joshua Bartholomew, also hit
defendant hard in the back of the head soon after.

*160  Bartholomew testified that after he struck defendant,
he heard defendant tell Che to “[g]rab the gun.” However,
Gonzales, who had been fighting in close contact with
defendant, did not hear defendant mention a gun. Soon,
Bartholomew and Treadway attempted to leave the scene
because they feared the police officer assigned to McClatchy
High School could appear at any moment. Hoong pulled out a
pocket knife and stabbed ***442  Treadway in the arm. Che
appeared with a gun he had retrieved from a car trunk and
pointed it at Gonzales's face and said, “Run now, bitch, run.”
Gonzales ran. Che then pointed the gun at Bartholomew and
Treadway. When he hesitated rather than shoot, defendant and
Hoong yelled “shoot him, shoot him.' ” Che shot Treadway
dead. Che, defendant, and Hoong then fled together in a car.

Defendant testified that he heard about the fight the night
before the incident. He claimed that he did not know that Che
had a gun. He said he mocked Nguyen in an attempt to “hit on
her.” Defendant testified that during the fight with Gonzales,
he felt continuous punches into the back of his head, received
a blow to the face, and bled from his nose. Defendant denied
calling for anyone to get a gun, and claimed that he did not
want or expect Che to shoot Treadway.

The prosecution charged defendant with murder (Pen.Code,
§ 187, subd. (a)), with gang enhancement and firearm use
allegations. At trial, the prosecution set forth two alternate
theories of liability. First, defendant was guilty of murder
because he directly aided and abetted Che in the shooting
death of Treadway. Second, defendant was guilty of murder
because he aided and abetted Che in the target offense of
assault or of disturbing the peace, the natural and probable
consequence of which was murder.

Regarding the natural and probable consequences theory,
the trial court instructed that before it determined whether
defendant was guilty of murder, the jury had to decide (1)
whether he was guilty of the target offense (either assault or
disturbing the peace); (2) whether a coparticipant committed
a murder during the commission of the target offense; and
(3) whether a reasonable person in defendant's position would
have known that the commission of the murder was a natural
and probable consequence of the commission of either target
offense. (CALCRIM No. 403.)
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**976  The trial court instructed that to find defendant
guilty of murder, the People had to prove that the perpetrator
committed an act that caused the death of another person, that
the perpetrator acted with malice aforethought, and that he
killed without lawful justification. (CALCRIM No. 520.)

The trial court further instructed that if the jury found
defendant guilty of murder as an aider and abettor, it had
to determine whether the murder was in *161  the first
or second degree. It then instructed that to find defendant
guilty of first degree murder, the People had to prove
that the perpetrator acted willfully, deliberately, and with
premeditation, and that all other murders were of the second
degree. (CALCRIM No. 521.)

The jury found defendant guilty of first degree murder and the
gang and firearm use allegations true.

As noted, the Court of Appeal reversed the first degree murder
conviction. It held that the trial court erred in failing to instruct
sua sponte that the jury must determine not only that the
murder was a natural and probable consequence of the target
crime, but also that the perpetrator's willfulness, deliberation,
and premeditation were natural and probable consequences.

We granted the People's petition for review.

II. DISCUSSION

 Penal Code section 31, 1  which governs aider and abettor
liability, provides in ***443  relevant part, “All persons
concerned in the commission of a crime, whether it be felony
or misdemeanor, and whether they directly commit the act
constituting the offense, or aid and abet in its commission ...
are principals in any crime so committed.” An aider and
abettor is one who acts “with knowledge of the criminal
purpose of the perpetrator and with an intent or purpose either
of committing, or of encouraging or facilitating commission
of, the offense.” (People v. Beeman (1984) 35 Cal.3d 547,
560, 199 Cal.Rptr. 60, 674 P.2d 1318.)

1 All statutory references are to the Penal Code.

 “ ‘A person who knowingly aids and abets criminal conduct is
guilty of not only the intended crime [target offense] but also
of any other crime the perpetrator actually commits [nontarget
offense] that is a natural and probable consequence of the
intended crime.’ ” (People v. Medina (2009) 46 Cal.4th 913,

920, 95 Cal.Rptr.3d 202, 209 P.3d 105 (Medina ), citing
People v. Prettyman (1996) 14 Cal.4th 248, 260–262, 58
Cal.Rptr.2d 827, 926 P.2d 1013 (Prettyman ).) “Thus, for
example, if a person aids and abets only an intended assault,
but a murder results, that person may be guilty of that murder,
even if unintended, if it is a natural and probable consequence
of the intended assault.” (McCoy, supra, 25 Cal.4th at p. 1117,
108 Cal.Rptr.2d 188, 24 P.3d 1210.)

 A nontarget offense is a “natural and probable consequence”
of the target offense if, judged objectively, the additional
offense was reasonably foreseeable. (Medina, supra, 46
Cal.4th at p. 920, 95 Cal.Rptr.3d 202, 209 P.3d 105.)
The inquiry does not *162  depend on whether the aider
and abettor actually foresaw the nontarget offense. (Ibid.)
Rather, liability “ ‘is measured by whether a reasonable
person in the defendant's position would have or should
have known that the charged offense was a reasonably
foreseeable consequence of the act aided and abetted.’
” (Ibid.) Reasonable foreseeability “is a factual issue to be
resolved by the jury.” (Id. at p. 920, 95 Cal.Rptr.3d 202, 209
P.3d 105.)

We have not previously considered how to instruct the jury
on aider and abettor liability for first degree premeditated
murder under the natural and probable consequences doctrine.
In People v. Favor (2012) 54 Cal.4th 868, 143 Cal.Rptr.3d
659, 279 P.3d 1131 (Favor ), we held that under the
natural and probable consequences doctrine as applied to
the premeditation allegation under section 664, subdivision
(a) (section 664(a)), a trial court need only instruct
that the jury find that attempted murder, not attempted
premeditated murder, was a foreseeable consequence of the
target offense. (Id. at p. 872, 143 Cal.Rptr.3d 659, 279
P.3d 1131.) The premeditation finding—based on the direct
**977  perpetrator's mens rea—is determined after the jury

decides that the nontarget offense of attempted murder was
foreseeable. (Id. at pp. 879–880, 143 Cal.Rptr.3d 659, 279
P.3d 1131.)

Relying on People v. Bright (1996) 12 Cal.4th 652, 665–
667, 49 Cal.Rptr.2d 732, 909 P.2d 1354, we reasoned that
section 664(a), which imposes an increased punishment for
an attempt to commit a murder that is willful, deliberate,
and premeditated, was a penalty provision and did not create
a greater offense or degree of attempted murder. (Favor,
supra, 54 Cal.4th at pp. 877, 879, 143 Cal.Rptr.3d 659, 279
P.3d 1131.) Relying on People v. Lee (2003) 31 Cal.4th
613, 616, 3 Cal.Rptr.3d 402, 74 P.3d 176 (Lee ), we held
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that the direct perpetrator's heightened state of mind would
be a sufficient basis upon which to apply section 664(a)'s
penalty provision to an aider and abettor under the natural and
probable consequences ***444  doctrine. (Favor, supra, 54
Cal.4th at p. 879, 143 Cal.Rptr.3d 659, 279 P.3d 1131.)

In Lee, we applied section 664(a)'s penalty provision to direct
aiders and abettors. Relying on its statutory language, we
noted that section 664(a) “makes no distinction between an
attempted murderer who is guilty as a direct perpetrator and
an attempted murderer who is guilty as an aider and abettor”
and does not require personal willfulness, deliberation, and
premeditation of an attempted murderer. (Lee, supra, 31
Cal.4th at p. 623, 3 Cal.Rptr.3d 402, 74 P.3d 176.) We
observed that although the Legislature would have been
justified in refusing to extend section 664(a)'s penalty
provision to an aider and abettor who fails to personally
act with premeditation, it did not. Although Lee did not
involve the natural and probable consequences doctrine, we
commented in dictum that “where the natural-and-probable
consequences doctrine does apply, an attempted murderer
who is guilty as an aider and abettor may be less blameworthy.
In light of such a possibility, it would not have been irrational
for the Legislature to limit section 664(a) only to those
attempted murderers *163  who personally acted willfully
and with deliberation and premeditation. But the Legislature
has declined to do so.” (Lee, at pp. 624–625, 3 Cal.Rptr.3d
402, 74 P.3d 176.) Thus, we indicated in Lee that section
664(a) applies to all aiders and abettors. (Favor, supra, 54
Cal.4th at p. 878, 143 Cal.Rptr.3d 659, 279 P.3d 1131.)

Relying on Favor, the People urge us to reach the same
result here. However, we find that case distinguishable in
several respects. Unlike Favor, the issue in the present case
does not involve the determination of legislative intent as to
whom a statute applies. Also, unlike Favor, which involved
the determination of premeditation as a requirement for a
statutory penalty provision, premeditation and deliberation as
it relates to murder is an element of first degree murder. In
reaching our result in Favor, we expressly distinguished the
penalty provision at issue there from the substantive crime of
first degree premeditated murder on the ground that the latter
statute involved a different degree of the offense. (Favor,
supra, 54 Cal.4th at pp. 876–877, 143 Cal.Rptr.3d 659, 279
P.3d 1131.) Finally, the consequence of imposing liability for
the penalty provision in Favor is considerably less severe than
in imposing liability for first degree murder under the natural
and probable consequences doctrine. Section 664(a) provides
that a defendant convicted of attempted murder is subject to a

determinate term of five, seven, or nine years. If the jury finds
the premeditation allegation true, the defendant is subject to a
sentence of life with the possibility of parole. (Ibid.) With that
life sentence, a defendant is eligible for parole after serving
a term of at least seven years. (§ 3046, subd. (a)(1).) On the
other hand, a defendant convicted of first degree murder must
serve a sentence of 25 years to life. (§ 190, subd. (a).) He
or she must serve a minimum term of 25 years before parole
eligibility. (§ 3046, subd. (a)(2).) A defendant convicted of
second degree murder must serve a sentence of 15 years to
life, with a minimum term of 15 years before parole eligibility.
(§§ 190, subd. (a), 3046, subd. (a)(2).)

Finding Favor not dispositive, we turn to the statutory and
doctrinal bases of the natural and probable consequence
doctrine to determine its application. The natural and probable
consequences doctrine was recognized **978  at common
law and is firmly entrenched in California law as a theory of
criminal liability. (Prettyman, supra, 14 Cal.4th at pp. 260–
261, 58 Cal.Rptr.2d 827, 926 P.2d 1013; People v. Durham
(1969) 70 Cal.2d 171, 181–185 & fn. 11, 74 Cal.Rptr. 262,
449 P.2d 198; cf. People v. ***445  Kauffman (1907) 152
Cal. 331, 334, 92 P. 861 [conspiracy liability]; see Keeler v.
Superior Court (1970) 2 Cal.3d 619, 625, 87 Cal.Rptr. 481,
470 P.2d 617 [“It will be presumed ... that in enacting a statute
the Legislature was familiar with the relevant rules of the
common law, and, when it couches its enactments in common
law language, that its intent was to continue those rules in
statutory form”], superseded by statute on other grounds as
stated in People v. Taylor (2004) 32 Cal.4th 863, 870, 11
Cal.Rptr.3d 510, 86 P.3d 881.)

*164   As noted, section 31 provides in relevant part that
“[a]ll persons concerned in the commission of a crime,
whether it be felony or misdemeanor, and whether they
directly commit the act constituting the offense, or aid
and abet in its commission ... are principals in any crime
so committed.” It does not expressly mention the natural
and probable consequences doctrine. Where the statutory
language is vague, “the statutory definition permits, even
requires, judicial interpretation.” (People v. Chun (2009) 45
Cal.4th 1172, 1181, 91 Cal.Rptr.3d 106, 203 P.3d 425.) We
may, as a court, determine the extent of aiding and abetting
liability for a particular offense, keeping in mind the rational
function that the doctrine is designed to serve and with the
goal of avoiding any unfairness which might redound from
too broad an application. (See Chun, at pp. 1188–1189, 91
Cal.Rptr.3d 106, 203 P.3d 425; People v. Patterson (1989) 49
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Cal.3d 615, 622, 627, 262 Cal.Rptr. 195, 778 P.2d 549 (lead

opinion of Kennard, J.).) 2

2 “[A]iding and abetting is one means under which
derivative liability for the commission of a
criminal offense is imposed. It is not a separate
criminal offense.” (People v. Francisco (1994)
22 Cal.App.4th 1180, 1190, 27 Cal.Rptr.2d 695;
accord, People v. Brigham (1989) 216 Cal.App.3d
1039, 1049, fn. 8, 265 Cal.Rptr. 486.)

 Aider and abettor culpability under the natural and probable
consequences doctrine is vicarious in nature. (People v.
Garrison (1989) 47 Cal.3d 746, 778, 254 Cal.Rptr. 257, 765
P.2d 419 [accomplice liability is vicarious]; People v. Croy
(1985) 41 Cal.3d 1, 12, fn. 5, 221 Cal.Rptr. 592, 710 P.2d
392 [“The requirement that the jury determine the intent
with which a person tried as an aider and abettor has acted
is not designed to ensure that his conduct constitutes the
offense with which he is charged. His liability is vicarious.”];
People v. Brigham, supra, 216 Cal.App.3d at p. 1054, 265
Cal.Rptr. 486 [aider and abettor is derivatively liable for
reasonably foreseeable consequence of principal's criminal
act knowingly aided and abetted].) “By its very nature,
aider and abettor culpability under the natural and probable
consequences doctrine is not premised upon the intention of
the aider and abettor to commit the nontarget offense because
the nontarget offense was not intended at all. It imposes
vicarious liability for any offense committed by the direct
perpetrator that is a natural and probable consequence of
the target offense. [Citation.] Because the nontarget offense
is unintended, the mens rea of the aider and abettor with
respect to that offense is irrelevant and culpability is imposed
simply because a reasonable person could have foreseen the
commission of the nontarget crime.” (People v. Canizalez
(2011) 197 Cal.App.4th 832, 852, 128 Cal.Rptr.3d 565, italics
added.)

The natural and probable consequences doctrine is based on
the principle that liability extends to reach “the actual, rather
than the planned or ‘intended’ crime, committed on the policy
[that] ... aiders and abettors should be responsible for the
criminal harms they have naturally, probably, and foreseeably
put in motion.” ***446  *165  People v. Luparello (1986)
187 Cal.App.3d 410, 439, 231 Cal.Rptr. 832, italics added;
see Prettyman, supra, 14 Cal.4th at p. 260, 58 Cal.Rptr.2d
827, 926 P.2d 1013, quoting Luparello.) We have never held
that the application of the natural and probable consequences
doctrine depends on the foreseeability of every element of

the nontarget offense. 3  Rather, in the context of **979
murder under the natural and probable consequences doctrine,
cases have focused on the reasonable foreseeability of the
actual resulting harm or the criminal act that caused that
harm. (See, e.g., Medina, supra, 46 Cal.4th at pp. 922,
928, 95 Cal.Rptr.3d 202, 209 P.3d 105 [“shooting” or “
escalation of the confrontation to a deadly level” was a
foreseeable consequence of simple assault]; People v. Ayala
(2010) 181 Cal.App.4th 1440, 1450, 105 Cal.Rptr.3d 575
[“fatal shooting” was a natural and probable consequence
of aiding and abetting an assault with a deadly weapon
during a gang confrontation]; People v. Gonzales (2001) 87
Cal.App.4th 1, 10, 104 Cal.Rptr.2d 247 [“fatal shooting” was
a natural and probable consequence of a gang fight]; People
v. Olguin (1994) 31 Cal.App.4th 1355, 1376, 37 Cal.Rptr.2d
596 [“shooting” was a natural and probable consequence of
assault and “escalation of this confrontation to a deadly level
was much closer to inevitable than it was to unforeseeable”];
People v. Rogers (1985) 172 Cal.App.3d 502, 515, 217
Cal.Rptr. 809 [“ ‘the natural and probable consequences of
any armed robbery are that someone may be hurt, someone
may be shot, [an] innocent bystander may be hurt’ ”].)

3 Although our cases have referred generally to
the foreseeability of the nontarget “crime” or
“offense” (see, e.g., Medina, supra, 46 Cal.4th at p.
920, 95 Cal.Rptr.3d 202, 209 P.3d 105; Prettyman,
supra, 14 Cal.4th at pp. 261, 267, 269, 271, 58
Cal.Rptr.2d 827, 926 P.2d 1013), we were not
called on in those cases to decide whether all
of the elements of the nontarget offense must be
foreseeable.

 In the context of murder, the natural and probable
consequences doctrine serves the legitimate public policy
concern of deterring aiders and abettors from aiding or
encouraging the commission of offenses that would naturally,
probably, and foreseeably result in an unlawful killing. A
primary rationale for punishing such aiders and abettors—
to deter them from aiding or encouraging the commission
of offenses—is served by holding them culpable for the
perpetrator's commission of the nontarget offense of second
degree murder. (People v. Knoller (2007) 41 Cal.4th 139,
143, 151–152, 59 Cal.Rptr.3d 157, 158 P.3d 731 [second
degree murder is the intentional killing without premeditation
and deliberation or an unlawful killing proximately caused
by an intentional act, the natural consequences of which
are dangerous to life, performed with knowledge of the
danger and with conscious disregard for human life].) It
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is also consistent with reasonable concepts of culpability.
Aider and abettor liability under the natural and probable
consequences doctrine does not require assistance with or
actual knowledge and intent relating to the nontarget offense,
nor subjective foreseeability of either that offense or the
perpetrator's state of mind in committing it. (People v.
Nguyen (1993) 21 Cal.App.4th 518, 531, 26 Cal.Rptr.2d 323
*166  [inquiry is strictly objective and does not depend

on defendant's subjective state of mind].) It only requires
that under all of the circumstances presented, a reasonable
person in the defendant's position would have or should
have known that the nontarget offense was a reasonably
foreseeable consequence of the act aided and abetted by the
defendant. (Ibid.)

 However, this same public policy concern loses its force
in the context of ***447  a defendant's liability as an aider
and abettor of a first degree premeditated murder. First
degree murder, like second degree murder, is the unlawful
killing of a human being with malice aforethought, but has
the additional elements of willfulness, premeditation, and
deliberation which trigger a heightened penalty. (People v.
Knoller, supra, 41 Cal.4th at p. 151, 59 Cal.Rptr.3d 157,
158 P.3d 731.) That mental state is uniquely subjective
and personal. It requires more than a showing of intent to
kill; the killer must act deliberately, carefully weighing the
considerations for and against a choice to kill before he
or she completes the acts that caused the death. (People
v. Koontz (2002) 27 Cal.4th 1041, 1080, 119 Cal.Rptr.2d
859, 46 P.3d 335; People v. Anderson (1968) 70 Cal.2d
15, 26–27, 73 Cal.Rptr. 550, 447 P.2d 942.) Additionally,
whether a direct perpetrator commits a nontarget offense of
murder with or without premeditation and deliberation has
no effect on the resultant harm. The victim has been killed
regardless of the perpetrator's premeditative mental state.
Although we have stated that an aider and **980  abettor's
“punishment need not be finely calibrated to the criminal's
mens rea” (Favor, supra, 54 Cal.4th at p. 878, 143 Cal.Rptr.3d
659, 279 P.3d 1131), the connection between the defendant's
culpability and the perpetrator's premeditative state is too
attenuated to impose aider and abettor liability for first degree
murder under the natural and probable consequences doctrine,
especially in light of the severe penalty involved and the
above-stated public policy concern of deterrence.

 Accordingly, we hold that punishment for second degree
murder is commensurate with a defendant's culpability for
aiding and abetting a target crime that would naturally,
probably, and foreseeably result in a murder under the

natural and probable consequences doctrine. We further
hold that where the direct perpetrator is guilty of first
degree premeditated murder, the legitimate public policy
considerations of deterrence and culpability would not be
served by allowing a defendant to be convicted of that
greater offense under the natural and probable consequences
doctrine. An aider and abettor's liability for murder under
the natural and probable consequences doctrine operates
independently of the felony-murder rule. (People v. Culuko
(2000) 78 Cal.App.4th 307, 322, 92 Cal.Rptr.2d 789.) Our
holding in this case does not affect or limit an aider and
abettor's liability for first degree felony murder under section
189.

 Aiders and abettors may still be convicted of first degree
premeditated murder based on direct aiding and abetting
principles. *167  McCoy, supra, 25 Cal.4th 1111, 1117–
1118, 108 Cal.Rptr.2d 188, 24 P.3d 1210.) Under those
principles, the prosecution must show that the defendant aided
or encouraged the commission of the murder with knowledge
of the unlawful purpose of the perpetrator and with the
intent or purpose of committing, encouraging, or facilitating
its commission. (Id. at p. 1118, 108 Cal.Rptr.2d 188, 24
P.3d 1210.) Because the mental state component—consisting
of intent and knowledge—extends to the entire crime, it
preserves the distinction between assisting the predicate crime
of second degree murder and assisting the greater offense of
first degree premeditated murder. (McCoy, supra, 25 Cal.4th
at p. 1118, 108 Cal.Rptr.2d 188, 24 P.3d 1210 [“an aider and
abettor's mental state must be at least that required of the
direct perpetrator”]; cf. Rosemond v. United States (2014)
572 U.S. ––––, ––––, 134 S.Ct. 1240, 1248, 188 L.Ed.2d
248.) An aider and abettor who knowingly and intentionally
assists a confederate to kill someone could be found to have
acted willfully, deliberately, and with ***448  premeditation,
having formed his own culpable intent. Such an aider and
abettor, then, acts with the mens rea required for first degree
murder.

 Because we now hold that a defendant cannot be convicted
of first degree premeditated murder under the natural and
probable consequences doctrine, we must determine whether
giving the instructions here allowing the jury to so convict
defendant was harmless error. When a trial court instructs a
jury on two theories of guilt, one of which was legally correct
and one legally incorrect, reversal is required unless there is a
basis in the record to find that the verdict was based on a valid
ground. (People v. Guiton (1993) 4 Cal.4th 1116, 1128–1129,
17 Cal.Rptr.2d 365, 847 P.2d 45; People v. Green (1980) 27
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Cal.3d 1, 69–71, 164 Cal.Rptr. 1, 609 P.2d 468.) Defendant's
first degree murder conviction must be reversed unless we
conclude beyond a reasonable doubt that the jury based its
verdict on the legally valid theory that defendant directly
aided and abetted the premeditated murder. (People v. Chun,
supra, 45 Cal.4th at pp. 1201, 1203–1205, 91 Cal.Rptr.3d 106,
203 P.3d 425.) We cannot so conclude.

The record shows that the jury may have based its verdict of
first degree premeditated murder on the natural and probable
consequences theory. During deliberations, the jury sent the
trial court a note asking, “We are stuck on Murder I or Murder
II due to personal views. What do we do?” While the court
and counsel were discussing the note, the jury sent another
note, stating, “We are at a stalemate.”

The trial court then questioned several jurors. Some of the
jurors stated that one juror was unable to follow or objected to
the law relating to aiding and abetting. The **981  foreman
explained, “Well, she could not see [defendant] stepping in.
Basically, the way we explained it was [defendant] stepping
into Rickie Che's position as the murder happened, and she
could not understand how he could be put into that position at
that time with those circumstances that it happened after we
had deliberated through what we thought was *168  murder
one or murder two which she went along with.” Another juror
also stated that the holdout juror said “something along the
lines of not being able to put [defendant] in [Che's] shoes as
the shooter.”

The court then asked the holdout juror if she ever expressed
the view that she could not put defendant in the perpetrator's
shoes because she “object[ed] to the law that the Judge
has given.” She responded that she was bothered by the
principle of aiding and abetting and putting an aider and
abettor in the shoes of a perpetrator. The trial court removed
the juror and replaced her with an alternate juror. The jury
continued deliberating and found defendant guilty of first
degree premeditated murder.

From the trial court's discussion with the jurors, it appears
that the jury was deadlocked on whether defendant should
be held guilty of first degree murder or of second degree
murder. Also, it appears that the holdout juror could not
find defendant guilty of first degree murder, being unable
to place defendant in the “shoes of” Che, and thus could
not attribute Che's premeditated murder to defendant. These
events indicate that the jury may have been focusing on
the natural and probable consequence theory of aiding and

abetting and that the holdout juror prevented a unanimous
verdict on first degree premeditated murder based on that
theory. Thus, we cannot conclude beyond a reasonable doubt
that the jury ultimately based its first degree murder verdict on
a different theory, i.e., the legally valid theory that ***449
defendant directly aided and abetted the murder.

The Court of Appeal found the trial court's instructions on
murder relating to the natural and probable consequences
doctrine to be error for reasons different than in our decision.
However, the effect of the instructional error was the same,
affecting only the degree of the crime of which defendant was
convicted. Moreover, like us, the Court of Appeal determined
there was no basis in the record to conclude that the verdict
was based on the legally valid theory that defendant directly
aided and abetted the murder. Regarding the remedy, the
Court of Appeal reversed the first degree murder conviction,
allowing the People to accept a reduction of the conviction
to second degree murder or to retry the greater offense. That
disposition is also appropriate under our decision. If the
People choose to retry the case, they may seek a first degree
murder conviction under a direct aiding and abetting theory.

III. CONCLUSION

Accordingly, we affirm the judgment of the Court of Appeal.

WE CONCUR: BAXTER, WERDEGAR, and CORRIGAN,
JJ.

Concurring and Dissenting Opinion by KENNARD, J. *

* Retired Associate Justice of the Supreme Court,
assigned by the Chief Justice pursuant to article VI,
section 6 of the California Constitution.

*169  I agree with the majority's affirmance of the Court of
Appeal's decision, which reverses the judgment convicting
defendant of first degree murder. I disagree, however, with
the majority's reasons for the affirmance.

As pertinent here, first degree murder requires that the killing
be willful, deliberate, and premeditated, whereas second

degree murder does not. 1  Defendant was convicted of first
degree murder, not as the perpetrator but as an accomplice.
An accomplice to a crime is guilty not only of the intended, or
target, crime, but also of “any other offense **982  that was
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a ‘natural and probable consequence’ of the crime aided and
abetted.” (People v. Prettyman (1996) 14 Cal.4th 248, 260, 58
Cal.Rptr.2d 827, 926 P.2d 1013 (Prettyman ).)

1 For convenience, I refer to willful, deliberate,
and premeditated first degree murder, at issue
here, as “premeditated murder” or “premeditated
first degree murder.” An unlawful killing is
also first degree murder when it is committed
with certain specified weapons; by poison, lying
in wait, or torture; or when it occurs in the
commission of certain specified felonies. (§ 189.)
Here, however, there was no evidence that any of
these circumstances applied.

An offense is the natural and probable consequence of a target
crime if the perpetrator's commission of that nontarget offense
was foreseeable by a reasonable person in the defendant
accomplice's position. This court granted review on the
following question: Did the trial court here correctly instruct
the jury that it could convict defendant of first degree murder
under the natural and probable consequences rule if the jury
found that some form of murder, irrespective of degree, was
a natural and probable consequence of the target crime of
either assault or disturbing the peace? I would hold, as did
the Court of Appeal, that the trial court committed prejudicial
error by instructing the jury that it could convict defendant
as an accomplice to first degree murder under the natural and
probable consequences rule without any need to determine
whether the particular circumstances that elevated the murder
to first degree were reasonably foreseeable.

***450  The majority, however, sidesteps that question.
Instead, the majority establishes a new exception to the
scope of accomplice liability under the natural and probable
consequences rule, holding that the rule does not apply to first
degree murder (maj. opn., ante, 172 Cal.Rptr.3d at pp. 440,
447, 325 P.3d at pp. 974, 979). As I explain, this court lacks
the authority to create exceptions to rules governing criminal
liability.

I

Defendant, a Sacramento high school student, was a member
of Hop Sing, a local Asian street gang. He heard that two
youths planned to have a fight on *170  September 29, 2009,
in front of a local pizza place. Defendant told a classmate
about the upcoming fight and asked if the classmate “want[ed

to] see someone get shot,” adding that an unspecified friend
of defendant's would use a gun if “pressured.”

On September 29, a crowd of high school students gathered
in front of the pizza place. Among them were defendant
and two friends (Tony Hoong and Rickie Che) who, like
defendant, were Hop Sing members. Also present were
members of the Norteños, a Hispanic street gang. Defendant
began arguing with Antonio Gonzales, a Norteño, and their
friends gathered around them. When defendant's friend Che
punched Gonzales's friend Roberto Treadway, a Norteño, a
fight broke out between Asian and Hispanic youths.

Treadway's cousin, Joshua Bartholomew, hit defendant and
then heard defendant tell Che to “[g]rab the gun.” Gonzales
(who was fighting defendant at the time) did not hear this.
When Treadway and Bartholomew tried to leave, defendant's
friend Hoong stabbed Treadway in the arm. Che retrieved a
gun from the trunk of a car, pointed it in Gonzales's face, and
told him to run. Gonzales did so. Che then pointed the gun
at Bartholomew and Treadway. When defendant and Hoong
yelled “shoot him,” Che shot and killed Treadway.

Defendant was charged with murder. At trial, he denied being
a Hop Sing member, denied knowing that Che had a gun at the
fight, denied telling Che to grab the gun, and denied telling
Che to shoot. Defendant claimed he did not want or expect
Che to shoot Treadway.

In closing argument to the jury, the prosecutor said that
defendant was guilty of premeditated first degree murder
based on two theories. First, the prosecutor argued that Che's
killing of Treadway was premeditated first degree murder and
that defendant, by telling Che to “grab the gun” and to shoot,
was guilty of the same offense because he had encouraged
Che to commit it. Second, the prosecutor argued that under
the natural and probable consequences rule defendant was
guilty of premeditated first degree murder because he had
aided and abetted Che in committing the target crimes of
assault and disturbing the peace; because some form of
murder, irrespective of degree, was a natural and probable
consequence of those target crimes; and because Che, the
actual killer, committed premeditated first degree murder.

**983  The trial court gave the jury this instruction on the
natural and probable consequences rule: “Before you may
decide whether the defendant is guilty of murder under a
theory of natural and probable consequences, you must decide
whether he is guilty of the crime of assault or disturbing the
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peace. To prove the defendant is guilty of murder, the People
must prove that: [¶] 1. *171  The defendant is guilty of
assault or disturbing the peace; [¶] 2. During the commission
of assault or disturbing ***451  the peace, a co-participant
in that assault or disturbing the peace committed the crime of
murder, and [¶] 3. Under all of the circumstances, a reasonable
person in the defendant's position would have known that
the commission of the murder was a natural and probable
consequence of the commission of the assault or disturbing
the peace.” (Italics added.) The court also instructed the jury
that to prove defendant guilty of first degree murder the
prosecution had to prove that the perpetrator acted willfully,
deliberately, and with premeditation, but it did not tell the jury
that it must find that a willful, deliberate, and premeditated act
of murder was a natural and probable consequence of assault
or disturbing the peace.

The jury convicted defendant of first degree murder. The
Court of Appeal reversed the judgment of conviction. The
court explained that the trial court committed prejudicial
error by failing to instruct the jury that to convict defendant
of first degree murder under the natural and probable
consequences rule it must decide “whether a reasonable
person in defendant's position would have known that
premeditated murder (i.e., first degree murder) was likely
to happen ... as a consequence of either target offense.”
The Court of Appeal gave the prosecution a choice between
retrying defendant for first degree murder and accepting a
reduction of the conviction to second degree murder. This
court granted the Attorney General's petition for review.

II

Penal Code section 31 (all later citations are to the Penal
Code) states: “All persons concerned in the commission of a
crime, ... whether they directly commit the act constituting the
offense, or aid and abet in its commission, ... are principals
in any crime so committed.” (Italics added.) Section 31 does
not expressly define the term “aid and abet,” but this court
has described two types of accomplices who fall within the
statutory definition: those who directly encourage or assist
in the commission of the charged offense and those who are
liable under the natural and probable consequences rule.

A defendant is a direct aider and abettor if “ ‘he or she, (i)
with knowledge of the unlawful purpose of the perpetrator,
(ii) and with the intent or purpose of committing, facilitating
or encouraging commission of the crime, (iii) by act or advice,

aids, promotes, encourages or instigates the commission of
the crime.’ ” (People v. Delgado (2013) 56 Cal.4th 480,
486, 154 Cal.Rptr.3d 621, 297 P.3d 859, quoting People v.
Cooper (1991) 53 Cal.3d 1158, 1164, 282 Cal.Rptr. 450,
811 P.2d 742.) Indirect liability of the aider and abettor,
under the natural and probable consequences rule, is more
complex, requiring a five-step process. The jury must find
that “the defendant (1) with knowledge of the confederate's
unlawful purpose; and (2) with the intent of committing,
*172  encouraging, or facilitating the commission of any

target crime(s); (3) aided, promoted, encouraged, or instigated
the commission of the target crimes.” (Prettyman, supra,
14 Cal.4th at p. 271, 58 Cal.Rptr.2d 827, 926 P.2d 1013.)
The jury must also find that “(4) the defendant's confederate
committed an offense other than the target crime(s); and ...
(5) the offense committed by the confederate was a natural
and probable consequence of the target crime(s) that the
defendant encouraged or facilitated.” (Ibid., italics omitted.)
Requirements (4) and (5) are at issue here.

Under the natural and probable consequences rule, liability
“is ‘derivative,’ that is, it results from an act by the perpetrator
to which the accomplice contributed.” ( ***452  Prettyman,
supra, 14 Cal.4th at p. 259, 58 Cal.Rptr.2d 827, 926 P.2d
1013.) A crime is the natural and probable consequence
of an intended or target crime if its commission by the
perpetrator was reasonably foreseeable. “The ... question is
not whether the aider **984  and abettor actually foresaw
the additional crime, but whether, judged objectively, it was
reasonably foreseeable.” (People v. Medina (2009) 46 Cal.4th
913, 920, 95 Cal.Rptr.3d 202, 209 P.3d 105.) “A reasonably
foreseeable consequence is to be evaluated under all the
factual circumstances of the individual case ... and is a factual
issue to be resolved by the jury.” (Ibid.)

The Court of Appeal here agreed with defendant accomplice,
as I do, that the trial court erred in its instructions to the
jury. The jury was instructed that it could convict him of first
degree murder under the natural and probable consequences
rule simply by finding that some form of murder (irrespective
of degree) was a natural and probable consequence of the
target crimes of either assault or disturbing the peace that
defendant had aided and abetted. Under the instructions, the
jury was not required to decide whether first degree murder
was a natural and probable consequence of the target crime.

As mentioned earlier (see 172 Cal.Rptr.3d at p. 440, 325
P.3d at p. 974, ante ), to convict an accomplice defendant
under the natural and probable consequences rule, the jury
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must find that “the offense ” committed by the perpetrator
was “a natural and probable consequence of the target crime
that the defendant aided and abetted.” (Prettyman, supra, 14
Cal.4th at p. 262, 58 Cal.Rptr.2d 827, 926 P.2d 1013, italics
added.) Every offense is made up of factual elements, each
of which must be proven by the prosecution to establish the
commission of the offense. (Richardson v. U.S. (1999) 526
U.S. 813, 817, 119 S.Ct. 1707, 143 L.Ed.2d 985.) Thus, under
the natural and probable consequences rule, every element
of the offense must be foreseeable to a reasonable person
in the accomplice defendant's position. If any element is not
reasonably foreseeable, the commission of the offense is not
reasonably foreseeable.

Here, the jury convicted defendant of first degree murder,
which, as pertinent here, is statutorily defined as a willful,
deliberate, and premeditated *173  killing with malice
aforethought. (See fn. 1, ante.) But the trial court did not
instruct the jury that to convict defendant accomplice of
first degree murder the jury must find that it was reasonably
foreseeable that the actual perpetrator, Che, would commit a
premeditated murder. Instead, the court essentially instructed
the jury that it could convict defendant of first degree
murder if any murder was reasonably foreseeable. Murder
includes not only premeditated (first degree) murder, but
also unpremeditated (second degree) murder. Thus, the trial
court's instructions here permitted the jury, applying the
natural and probable consequences rule, to convict defendant
of premeditated first degree murder based on a conclusion
that only second degree murder was a reasonably foreseeable
consequence of the target crimes of either assault or disturbing
the peace.

Insisting that the jury instructions were proper, the Attorney
General contends that to convict an accomplice of first degree
murder under the natural and probable consequences rule, the
prosecution need not prove that the actual killer's mental state
of premeditation (a requirement for first degree murder) was
reasonably foreseeable; the prosecution, the Attorney General
argues, need prove only that the perpetrator's homicidal act
was foreseeable. Although the majority does not expressly
say so, it appears to embrace the Attorney General's view.
(See maj. ***453  opn., ante, 172 Cal.Rptr.3d at p. 446,
325 P.3d at p. 979 [“cases have focused on the reasonable
foreseeability of the actual resulting harm or the criminal act
that caused that harm”].) I do not share that view. As this court
has repeatedly held, the natural and probable consequences
rule does not apply unless the perpetrator's crime, not just the
perpetrator's act, is reasonably foreseeable. (See, e.g., People

v. Favor (2012) 54 Cal.4th 868, 874, 143 Cal.Rptr.3d 659, 279
P.3d 1131; People v. Pearson (2012) 53 Cal.4th 306, 321, 135
Cal.Rptr.3d 262, 266 P.3d 966; People v. Medina (2009) 46
Cal.4th 913, 920, 95 Cal.Rptr.3d 202, 209 P.3d 105; People v.
Mendoza (1998) 18 Cal.4th 1114, 1133, 77 Cal.Rptr.2d 428,
959 P.2d 735; Prettyman, supra, 14 Cal.4th at pp. 254, 259,
261, 267, 269, 271, 58 Cal.Rptr.2d 827, 926 P.2d 1013; People
v. Croy (1985) 41 Cal.3d 1, 12, fn. 5, 221 Cal.Rptr. 592, 710
P.2d 392.) Because the **985  mental state of premeditation
is an element of first degree murder, an accomplice may
be convicted of first degree murder under the natural and
probable consequences rule only if the killer's premeditation
of the homicide was foreseeable by a reasonable person in the
accomplice's position.

III

The majority sidesteps the question I discussed in the
preceding section—that is, whether under the natural and
probable consequences rule the jury here had to find that each
element of premeditated first degree murder was reasonably
foreseeable, or whether, as the Attorney General argues,
only the actual perpetrator's homicidal act was reasonably
foreseeable. Instead, the *174  majority creates an exception
to the natural and probable consequences rule, declaring that
it can never be the basis for a first degree murder conviction.
(Maj. opn., ante, 172 Cal.Rptr.3d at pp. 440, 447, 325 P.3d at
pp. 974, 979.) That exception was not sought by defendant,
and thus it could not have been anticipated by the Attorney
General. The majority's justifications for its newly created
exception are unpersuasive, as explained below.

The majority says that imposing liability for first degree
murder under the natural and probable consequences rule
does not serve the purpose of that rule, which, according to
the majority, is to “deter[ ] aiders and abettors from aiding or
encouraging the commission of offenses that would naturally,
probably, and foreseeably result in an unlawful killing.” (Maj.
opn., ante, 172 Cal.Rptr.3d at p. 446, 325 P.3d at p. 979.)
Noting that an unlawful killing is first degree murder only if
it is premeditated, the majority observes: “That mental state
is uniquely subjective and personal. It requires more than
a showing of intent to kill; the killer must act deliberately,
carefully weighing the considerations for and against a choice
to kill before he or she completes the acts that caused the
death. [Citations.] Additionally, whether a direct perpetrator
commits a nontarget offense with or without premeditation
and deliberation has no effect on the resultant harm.” (Maj.
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opn., ante, at p. 447, 325 P.3d at p. 979, italics added.)
Thus, the majority concludes, “the connection between the
defendant's culpability and the perpetrator's premeditative
state is too attenuated to impose aider and abettor liability
for first degree murder under the natural and probable
consequences doctrine.” (Maj. opn., ante, at p. 447, 325 P.3d
at p. 980.)

The essence of the majority's reasoning is that premeditation
is “uniquely subjective” and does not affect the “resultant
harm.” (Maj. opn., ante, 172 Cal.Rptr.3d at p. 447, 325 P.3d
at p. 979.) But the majority does not explain why malice is
***454  any less subjective, or has any greater effect on the

resultant harm. Therefore, the majority's reasoning proves too
much. It precludes not only a first degree murder conviction
based on the natural and probable consequences rule, but also
a second degree murder conviction based on that rule.

Yet the majority insists that holding defendants liable
for second degree murder under the natural and probable
consequences rule “serves the legitimate public policy
concern of deterring aiders and abettors from aiding or
encouraging the commission of offenses that would naturally,
probably, and foreseeably result in an unlawful killing.” (Maj.
opn., ante, 172 Cal.Rptr.3d at p. 446, 325 P.3d at p. 979.)
Why is the mental state of malice foreseeable, but not the
mental state of premeditation? The majority does not say. And
why are the deterrent purposes of the natural and probable
consequences rule served by applying it to second degree
murder, but not to first degree murder? Again, the majority
does not say.

*175  When the California Legislature enacted the Penal
Code in 1872, it said in section 31 that persons who “aid and
abet” the commission of a crime are punishable as principals,
but it left undefined the words “aid and abet.” Because the
natural and probable consequences rule has long been “an
‘established rule’ of American jurisprudence” (Prettyman,
supra, 14 Cal.4th at p. 260, 58 Cal.Rptr.2d 827, 926 P.2d
1013) and was part of English common law (ibid ), it is
reasonable to infer that the 1872 Legislature intended to
include that rule within the meaning of “aid and abet” as that
phrase is used in section 31. But it is not reasonable to infer,
as the majority impliedly does here, **986  that the 1872
Legislature intended to apply the rule to every crime except
first degree murder. The majority makes no effort to tether
that inference to anything in the common law, in this court's
decisions preceding the Legislature's enactment of the Penal
Code in 1872, or in the legislative history of section 31 to

show a legislative intent to create a “ first degree murder
exception” to the applicability of the natural and probable
consequences rule. What research does reveal is that for
more than 40 years this court has upheld first degree murder
convictions by juries instructed on the natural and probable
consequences rule, without any hint that this might be legally
problematic. (See, e.g., People v. Gonzales and Soliz (2011)
52 Cal.4th 254, 297–300, 128 Cal.Rptr.3d 417, 256 P.3d 543;
People v. Richardson (2008) 43 Cal.4th 959, 1021–1022,
77 Cal.Rptr.3d 163, 183 P.3d 1146; People v. Coffman and
Marlow (2004) 34 Cal.4th 1, 106–108, 17 Cal.Rptr.3d 710,
96 P.3d 30; People v. Williams (1997) 16 Cal.4th 635, 691, 66
Cal.Rptr.2d 573, 941 P.2d 752; Prettyman, supra, 14 Cal.4th
248, 58 Cal.Rptr.2d 827, 926 P.2d 1013; People v. Garrison
(1989) 47 Cal.3d 746, 777–778, 254 Cal.Rptr. 257, 765 P.2d
419; People v. Bunyard (1988) 45 Cal.3d 1189, 1231–1232,
249 Cal.Rptr. 71, 756 P.2d 795; People v. Durham (1969) 70
Cal.2d 171, 181–185, 74 Cal.Rptr. 262, 449 P.2d 198.)

In the majority's view here, the punishment for second degree
murder (imprisonment for 15 years to life) is “commensurate
with a defendant's culpability for aiding and abetting a target
crime that would naturally, probably, and foreseeably result
in a murder.” (Maj. opn., ante, 172 Cal.Rptr.3d at p. 447, 325
P.3d at p. 980; see id. at p. 444, 325 P.3d at p. 977.) But
as this court has repeatedly stated, “in our tripartite system
of government it is the function of the legislative branch
to define crimes and prescribe punishments, and ... such
questions are in the first instance for the judgment of the
Legislature alone,” not the judiciary. ( ***455  In re Lynch
(1972) 8 Cal.3d 410, 414, 105 Cal.Rptr. 217, 503 P.2d 921;
see People v. Superior Court (Romero) (1996) 13 Cal.4th 497,
516, 53 Cal.Rptr.2d 789, 917 P.2d 628 [“ ‘the power to define
crimes and fix penalties is vested exclusively in the legislative
branch’ ”].) It is thus for the Legislature, not this court, to
determine whether a defendant who aids a target crime that
naturally and probably results in first degree murder deserves
a prison sentence of 25 years to life (the punishment for first
degree murder) or 15 years to life (the punishment for second
degree murder).

*176  IV

The trial court's instructional error here requires reversal of
defendant's first degree murder conviction. In the words of the
Court of Appeal, with which I agree: “[T]he instructions were
deficient because they failed to inform the jury it needed to
decide whether first degree murder, rather than just ‘murder,’
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was a natural and probable consequence of the target offense.
The absence of such an instruction means that if the jury used
the natural and probable consequences theory to return the
first degree murder conviction, the jury necessarily convicted
defendant of first degree murder simply because that was the
degree of murder the jury found the perpetrator committed,
and the jury never determined whether a reasonable person
in defendant's position would have known that premeditated
murder (i.e., first degree murder) was likely to happen ...
as a consequence of either target offense. Because this
possibility exists, we must reverse defendant's first degree
murder conviction. When a trial court instructs a jury on two
theories of guilt, one of which was legally correct and one
legally incorrect, reversal is required unless there is a basis in
the record to find that the verdict was actually based on a valid
ground. (People v. Guiton (1993) 4 Cal.4th 1116, 1126–1129,

17 Cal.Rptr.2d 365, 847 P.2d 45.) There is no such basis here,
as it is impossible for us to determine from the instructions
given, the verdict returned, or other circumstances of the
case on which theory the jury based its first degree murder
conviction.”

I would affirm the Court of Appeal's judgment.

WE CONCUR: CANTIL–SAKAUYE, C.J., and LIU, J.

All Citations

59 Cal.4th 155, 325 P.3d 972, 172 Cal.Rptr.3d 438, 14 Cal.
Daily Op. Serv. 6064, 2014 Daily Journal D.A.R. 6979

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.

EXHIBIT D



EXHIBIT E 



People v. Quiroz, 215 Cal.App.4th 65 (2013)
155 Cal.Rptr.3d 200, 13 Cal. Daily Op. Serv. 3683, 2013 Daily Journal D.A.R. 4353

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 1

215 Cal.App.4th 65
Court of Appeal, Second

District, Division 6, California.

The PEOPLE, Plaintiff and Respondent,
v.

Raul Becerra QUIROZ, Defendant and Appellant.

2d Crim. No. B229432
|

Filed April 3, 2013
|

Review Denied July 10, 2013

Synopsis
Background: Defendant was convicted in the Superior
Court, Ventura County, No. 2006036885, Kevin DeNoce,
J., of first-degree murder and being a felon in possession.
Defendant appealed.

Holdings: The Court of Appeal, Hoffstadt, J., held that:

defendant received adequate notice of aiding and abetting
theory;

jury unanimity was not required on whether defendant was
guilty of murder as killer or aider and abettor;

no additional instruction that post-shooting conduct was
insufficient for murder liability was required;

witness's statement that defendant was present during murder
was not coerced; and

defendant's confession to jailhouse informant was not
coerced.

Affirmed.

**203  Kevin DeNoce, Judge. Superior Court County of
Ventura. (Super. Ct. No. 2006036885)
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Opinion

HOFFSTADT, J. *

* (Judge of the Superior Court of Los Angeles
County, assigned by the Chief Justice pursuant to
art. 6, § 6 of the Cal. Const.)

*68  A jury unanimously agrees that a defendant is guilty of
murder. Must all jurors either unanimously agree defendant
is the killer, or unanimously agree that he aided and abetted
the killer? Appellant Raul Becerra Quiroz (Quiroz) argues
that Apprendi v. New Jersey (2000) 530 U.S. 466, 120 S.Ct.
2348, 147 L.Ed.2d 435 (Apprendi ) requires all jurors to agree
on the same theory of legal liability. We disagree. We also
reject Quiroz's arguments that the People's request for an
aiding and abetting instruction deprived him of his right to
counsel and that such an instruction may be given only if
the People name the killer. We further conclude that Quiroz's
remaining arguments lack merit. We affirm his conviction for
first-degree murder.

FACTS AND PROCEDURAL HISTORY

The Crime

Early in the morning of August 27, 2005, Brian Szostek
(Szostek) was shot four times while sitting in the rear
passenger's seat of a gold Pontiac. He was dumped in an alley
in Oxnard and died soon thereafter.

Quiroz and Szostek were childhood friends. Several months
prior to his death, Szostek had called Quiroz for the telephone
numbers of two drug dealers. Unbeknownst to Quiroz,
Szostek was cooperating with law enforcement. Both dealers
were subsequently arrested after drug buys Szostek arranged.
One of those dealers, Hector Flores, later asked Quiroz about
Szostek's connection to undercover officers. Flores closed
their discussion by asking, “Are we on?” Quiroz replied,
“Right on, dude.”
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The night before the shooting, Quiroz borrowed the gold
Pontiac, picked up Szostek, and dropped him off at a house
in Oxnard. Later that evening, Szostek and three other men
drove around in the Pontiac for hours. Quiroz's presence in
the car was disputed. Quiroz admitted to two fellow inmates
that he had been present (and had shot Szostek), and Quiroz's
account was corroborated by one of the car's passengers and
by two other witnesses who had seen Quiroz or someone who
looked “very familiar” to Quiroz in the car that night. At trial,
however, the passenger **204  recanted his prior statement
and said Quiroz was not present.

Just hours after the shooting, Quiroz was driving around in the
Pontiac with the same passenger who initially said Quiroz was
present when Szostek *69  was shot that morning. Quiroz
showed up uninvited at the home of one of the two people who
had picked up Szostek's body at the scene and transported it
to the coroner's office. Quiroz also vacuumed up the glass of
the Pontiac's window shattered by the gunshots. Quiroz then
returned the car to its owner, and told him to “lay low.”

Prosecution

The People charged Quiroz with the first-degree murder of

Szostek (Pen.Code, § 187, subd. (a)) 1 , and being a felon in
possession (former § 12021, subd. (a)(1), repealed by Stats.
2010, ch. 711, § 4). The People also alleged Quiroz personally
used a firearm in committing the murder (former § 12022.5,
subd. (a)(1)).

1 Unless otherwise indicated, all references are to the
Penal Code.

In the midst of voir dire, the People submitted proposed
jury instructions, including an aiding and abetting instruction.
After the People rested their case-in-chief and after Quiroz
had called two of his witnesses, the trial court held its initial
jury instruction conference. At that conference, the People
again requested that the jury be instructed on the theories of
aiding and abetting liability and direct liability. Over Quiroz's
objection, the court tentatively ruled that substantial evidence
supported Quiroz's liability as an aider and abettor. Quiroz
then called another six witnesses.

At the final conference on jury instructions, Quiroz renewed
his objection to any aiding and abetting instruction. He did not
request an instruction requiring juror unanimity in selecting
between aiding-and-abetting liability and direct liability. The

trial court instructed the jury on direct and aiding and abetting
liability. During his closing argument, Quiroz criticized the
People for shifting its story from Quiroz as the shooter, to
Quiroz as an aider and abettor.

The jury found Quiroz guilty of murder and being a felon-
in-possession, but split 11 to 1 on whether Quiroz personally
used a firearm. The court declared a mistrial on the firearm
allegation, and sentenced Quiroz to 28 years to life in prison.

DISCUSSION

Quiroz argues that the trial court erred in instructing the
jury on aiding and abetting liability because (1) the People
requested the instruction so late in the trial as to deny him the
effective assistance of his counsel; and (2) the People never
identified the shooter. Quiroz further contends that any aiding
*70  and abetting instruction, even if properly given, should

have been accompanied by an instruction requiring the jurors
to agree unanimously that Quiroz was either the principal or
an aider and abettor.

I. Timeliness of Request for Instruction

Quiroz asserts that the People unconstitutionally interfered
with his right to counsel by proposing its alternative,
aiding-and-abetting theory too late in the trial proceedings.
Quiroz contends that his counsel had no ability to respond
to this new theory due to this late notice. Drawing on
Sheppard v. Rees (9th Cir.1989) 909 F.2d 1234 (Sheppard
) and cases addressing state interference with the right
to counsel, Quiroz argues that this error is structural and
automatically reversible. Because this involves questions
of constitutional law and mixed questions that are **205
predominantly legal, we review Quiroz's contentions de novo.
(SeeRedevelopment Agency v. County of Los Angeles (1999)
75 Cal.App.4th 68, 74, 89 Cal.Rptr.2d 10; People v. Waidla
(2000) 22 Cal.4th 690, 730–731, 94 Cal.Rptr.2d 396, 996 P.2d
46.) We conclude that Quiroz had ample notice, and that his
deprivation of counsel claim accordingly lacks merit.

Under California's practice of short-form pleading, an
instrument charging a defendant as a principal is deemed to
charge him as an aider and abettor as well. (§ 971.) This
“notice as a principal is sufficient to support a conviction
as an aider and abettor ... without the accusatory pleading
reciting the aiding and abetting theory....” (People v. Garrison
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(1989) 47 Cal.3d 746, 776, fn.12, 254 Cal.Rptr. 257, 765
P.2d 419; People v. Ardoin (2011) 196 Cal.App.4th 102, 131,
130 Cal.Rptr.3d 1 (Ardoin ).) Because Quiroz was charged
with murder as a principal, he received adequate notice under
California law.

A criminal defendant also has a federal constitutional right
to “ ‘be informed of the nature and cause of the accusation.’
” (Gray v. Raines (9th Cir.1981) 662 F.2d 569, 571.) It is
unsettled whether California's short-form pleading practice,
without more, confers constitutionally adequate notice of
the People's decision to proceed on an implicitly charged
alternative legal theory. (Compare People v. Scott (1991) 229
Cal.App.3d 707, 716–717, 280 Cal.Rptr. 274 [holding it does]
with People v. Lucas (1997) 55 Cal.App.4th 721, 737–738, 64
Cal.Rptr.2d 282 (Lucas ) [holding it may not].) Nevertheless,
we have deemed notice of a new theory to be constitutionally
sufficient when the defendant is further alerted to the theory
by the evidence presented at the preliminary hearing (Scott,
supra, at p. 717, 280 Cal.Rptr. 274; People v. Jenkins (2000)
22 Cal.4th 900, 1024, 95 Cal.Rptr.2d 377, 997 P.2d 1044
(Jenkins )), or by the People's express mention of that theory
before or during trial sufficiently in advance of closing
argument ( *71  People v. Crawford (1990) 224 Cal.App.3d
1, 8–9, 273 Cal.Rptr. 472 [initial, pretrial instructional
conference]; Lucas, supra, at p. 738, 64 Cal.Rptr.2d 282
[same]; Stephens v. Borg (9th Cir.1995) 59 F.3d 932, 936 [five
days prior to closing argument] ). What due process will not
tolerate is the People affirmatively misleading or ambushing
the defense with its theory. (See Sheppard, supra, 909 F.2d
at p. 1238; United States v. Gaskins (9th Cir.1988) 849 F.2d
454, 458 (Gaskins ); Suniga v. Bunnell (9th Cir.1993) 998 F.2d
664, 667, overruled byHedgpeth v. Pulido (2008) 555 U.S.
57, 129 S.Ct. 530, 532, 172 L.Ed.2d 388; Ardoin, supra, 196
Cal.App.4th at p. 134, 130 Cal.Rptr.3d 1.)

The People submitted an aiding and abetting instruction as
part of its proposed jury instructions early on—during voir
dire. The prosecutor explicitly renewed his request for that
instruction at the initial charging conference five days before
closing argument, and while Quiroz was still presenting his
case. Indeed, the defense called six more witnesses after that
charging conference. Quiroz had more than sufficient notice
of the People's intention to proceed on an aiding and abetting
theory. Furthermore, because the People in no way ambushed
Quiroz with its aiding and abetting theory, Sheppard is
distinguishable. (See Lucas, supra, 55 Cal.App.4th at p. 738,
64 Cal.Rptr.2d 282 [confining Sheppard to its facts].)

Any late notice is harmless in any event. Sheppard adopted
a rule of automatic reversal because the State's “ambush”
had effectively denied Sheppard the assistance of counsel.
(Sheppard, supra, 909 F.2d at pp. 1237–1238.) By contrast,
**206  in cases where a new theory is introduced late in

the game for reasons other than prosecutorial gamesmanship,
courts have employed a harmless error test. That test looks
to whether the late notice “unfairly prevented [defense
counsel] from arguing his or her defense to the jury or ...
substantially mislead [counsel] in formulating and presenting
arguments.” (Gaskins, supra, 849 F.2d at p. 458; People v.
Bishop (1996) 44 Cal.App.4th 220, 234, 51 Cal.Rptr.2d 629.)
Gaskins and Bishop applied this test to evaluate whether
supplemental instructions responding to jury notes prejudiced
the defendant. However, we find their approach appropriate
here as well. Otherwise, we would be left with the illogical
result that reversal of a conviction would be automatic when
a new theory is added before closing argument, but not after.

Quiroz had ample time to call witnesses and tailor his
closing argument after the People reaffirmed its request for
an aiding and abetting instruction. Indeed, Quiroz capitalized
on the People's midtrial shift in emphasis during his closing
argument. Any late notice was therefore also harmless.

II. Identification of the Principal

Quiroz also argues that an aiding and abetting instruction may
not be given unless and until the People produce sufficient
evidence of the identity of the *72  principal. Quiroz reasons
that the jury cannot assess whether the aider and abettor
shares the principal's intent unless it names the principal. We
independently review the legal requirements of aiding and
abetting liability. (People v. Rolon (2008) 160 Cal.App.4th
1206, 1212, 73 Cal.Rptr.3d 358.)

On occasion, courts have observed that an aider and abettor
must act with the same “specific intent” as the principal.
(People v. McCoy (2001) 25 Cal.4th 1111, 1117–1118, 108
Cal.Rptr.2d 188, 24 P.3d 1210; People v. Beeman (1984) 35
Cal.3d 547, 560, 199 Cal.Rptr. 60, 674 P.2d 1318; People v.
Prettyman (1996) 14 Cal.4th 248, 259, 58 Cal.Rptr.2d 827,
926 P.2d 1013.) However, these cases are always careful
to note that they are referring to the requirement of aiding
and abetting liability that the aider and abettor know the
principal's purpose and intend to encourage or aid that
purpose.
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No court has required a specific perpetrator to be identified.
Quiroz directs us to People v. Singleton (1987) 196
Cal.App.3d 488, 241 Cal.Rptr. 842. In Singleton, the court
overturned a conviction for aiding and abetting a drug
offense because there was a “total absence of any proof of
a perpetrator.” (Id., at p. 493, 241 Cal.Rptr. 842.) Singleton
stands for the unremarkable proposition that there can be no
aider and abettor without a principal; it says nothing about
whether a specific person must be identified as the principal.

Nor will we create such a requirement now. If we did so,
we would effectively preclude aiding and abetting liability in
those cases in which it is unclear which of several persons
involved in a crime was the perpetrator, but equally clear that
those persons acted together in committing the crime.

This case illustrates why Quiroz's novel proposal is
unnecessary and unwise. No one disputes that someone
shot Szostek. Moreover, the People presented sufficient
evidence that this perpetrator—whoever he was—acted with
premeditation. The evidence showed that one or more people
who drove with Szostek in the Pontiac knew he was an
informant, shot Szostek four times while he was still in
the back seat, dumped him in an alley, and subsequently
concealed the damage to the car. Quiroz hypothesizes that
Szostek could **207  have been shot impulsively, but this
speculation does not undermine the substantial evidence that
the shooter acted with premeditation. More to the point, we
are able to make this assessment regarding the principal's
intent without knowing which of the Pontiac's three other
occupants pulled the trigger. Requiring the People to name a
principal is accordingly unnecessary. It is also unwise because
Quiroz's proposal would compel us to conclude that no one
could be held liable for Szostek's murder, despite the evidence
that his murder was premeditated.

*73  III. Unanimity

Quiroz further argues that the trial court was obligated to
give a unanimity instruction. This instruction would have
required all 12 jurors to agree on whether Quiroz was the
shooter or a person who aided and abetted the shooter. Quiroz
argues that the United States Supreme Court's decisions in
Apprendi, supra, 530 U.S. 466, 120 S.Ct. 2348, and Ring v.
Arizona (2002) 536 U.S. 584, 122 S.Ct. 2428, 153 L.Ed.2d
556 (Ring ) refused to defer to legislative labels. Quiroz
reasons that, because our Legislature chose to classify aiding
and abetting as an alternative theory of liability rather than a

separate crime, Apprendi requires us to reject the Legislature's
classification and to insist upon unanimity. Quiroz did not
request a unanimity instruction, but we may overlook this
forfeiture because he is now arguing that the trial court is
under a sua sponte duty to instruct. (People v. Valdez (2012)
55 Cal.4th 82, 151, 144 Cal.Rptr.3d 865, 281 P.3d 924.) We
consider this issue de novo. (People v. Canizalez (2011) 197
Cal.App.4th 832, 850, 128 Cal.Rptr.3d 565.)

For decades now, California law has conditioned the duty
to give a unanimity instruction on whether the evidence at
trial indicates that the defendant committed more than one “
‘discrete criminal event.’ ” (People v. Russo (2001) 25 Cal.4th
1124, 1134–1135, 108 Cal.Rptr.2d 436, 25 P.3d 641 (Russo ).)
Where the evidence suggests that the defendant might have
committed more than one crime, the court must instruct the
jury that it must agree on which of the acts—and, hence,
which of the crimes —the defendant committed. (See People
v. Diedrich (1982) 31 Cal.3d 263, 281, 182 Cal.Rptr. 354,
643 P.2d 971; People v. Napoles (2002) 104 Cal.App.4th 108,
118–119, 127 Cal.Rptr.2d 777.) Otherwise, a guilty verdict
might not reflect that all 12 jurors agreed that the defendant
committed the same crime. (People v. Beardslee (1991) 53
Cal.3d 68, 92, 279 Cal.Rptr. 276, 806 P.2d 1311 (Beardslee
) [“A requirement of jury unanimity typically applies to acts
that could have been charged as separate offenses”].)

Where, however, the evidence suggests that a defendant
committed only one discrete criminal event—but may have
done so in one of several different ways—no unanimity
instruction is required. (Russo, supra, 25 Cal.4th at p. 1135,
108 Cal.Rptr.2d 436, 25 P.3d 641; People v. Millwee (1998)
18 Cal.4th 96, 160, 74 Cal.Rptr.2d 418, 954 P.2d 990 [“It
is settled ... that unanimity as to the theory under which a
killing is deemed culpable is not compelled as a matter of state
or federal law”].) Unanimity is not required in this situation
even if the jurors might conclude that the defendant is guilty
based on different facts, or on different findings about the
acts the defendant committed or his mental state. (Jenkins,
supra, 22 Cal.4th at pp. 1025–1026, 95 Cal.Rptr.2d 377, 997
P.2d 1044; People v. Pride (1992) 3 Cal.4th 195, 249–250, 10
Cal.Rptr.2d 636, 833 P.2d 643 (Pride ); People v. Davis (1992)
8 Cal.App.4th 28, 45, 10 Cal.Rptr.2d 381.) That is because, in
this situation, *74  the jury's **208  guilty verdict will still
reflect unanimous agreement that the defendant committed a
single crime.

On the basis of this authority, we have held that a unanimity
instruction is not required as to which overt act was
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committed in furtherance of a conspiracy (Russo, supra,
25 Cal.4th at pp. 1135–1136, 108 Cal.Rptr.2d 436, 25 P.3d
641); which felony the defendant intended to commit when
burglarizing a house (People v. Failla (1966) 64 Cal.2d 560,
567–569, 51 Cal.Rptr. 103, 414 P.2d 39); which acts constitute
lying in wait for a murder conviction (People v. Edwards
(1991) 54 Cal.3d 787, 824, 1 Cal.Rptr.2d 696, 819 P.2d 436);
or which aggravating factors render the defendant eligible for
the death penalty (People v. Cook (2006) 39 Cal.4th 566, 618–
619, 47 Cal.Rptr.3d 22, 139 P.3d 492.)

For the same reasons, we have also held that a jury need
not agree on the legal theory underlying a single murder
charge. This rule applies whether the choice is between
premeditated murder and felony-murder theories (Beardslee,
supra, 53 Cal.3d at pp. 92–93, 279 Cal.Rptr. 276, 806 P.2d
1311; Ardoin, supra, 196 Cal.App.4th at pp. 126–127, 130
Cal.Rptr.3d 1; Pride, supra, 3 Cal.4th at pp. 249–250, 10
Cal.Rptr.2d 636, 833 P.2d 643), or between direct liability and
aiding and abetting liability theories (People v. Wilson (2008)
44 Cal.4th 758, 801–802, 80 Cal.Rptr.3d 211, 187 P.3d 1041;
Jenkins, supra, 22 Cal.4th at pp. 1025–1026, 95 Cal.Rptr.2d
377, 997 P.2d 1044; People v. Majors (1998) 18 Cal.4th 385,
408, 75 Cal.Rptr.2d 684, 956 P.2d 1137 (Majors ); People v.
Santamaria (1994) 8 Cal.4th 903, 918–919, 35 Cal.Rptr.2d
624, 884 P.2d 81; People v. Forbes (1985) 175 Cal.App.3d
807, 816–817, 221 Cal.Rptr. 275; People v. Perez (1993) 21
Cal.App.4th 214, 220–222, 26 Cal.Rptr.2d 691.)

The United States Supreme Court has declared our approach
to defining when unanimity instructions are required to be
consistent with the requirements of due process. In Schad v.
Arizona (1991) 501 U.S. 624, 111 S.Ct. 2491, 115 L.Ed.2d
555, the Court upheld an Arizona law which, like California
law, treated premeditation and felony murder as alternative
theories upon which a person could be convicted of murder.
Arizona accordingly did not require juror unanimity. The
Court explained that due process placed some limits “on a
State's capacity to define different courses of conduct, or
states of mind, as merely alternative means of committing a
single offense....” (Id. at p. 632, 111 S.Ct. 2491.) However,
the Court held that Arizona's decision to treat premeditated
murder and felony murder as different theories rather than
different offenses did not exceed those limits. The Court
therefore upheld Arizona's decision not to require unanimity
as to which theory the jurors adopted. (Id. at pp. 636–638, 111
S.Ct. 2491) Because these rules did not violate due process,
“judicial restraint” counseled against gainsaying Arizona's
approach. (Ibid.)

Do Apprendi and Ring undermine Schad and thereby compel
a change in our approach to jury unanimity? The specific
holdings of Apprendi and Ring  *75  do not. In each case,
the Court held that due process required any facts triggering
a higher maximum penalty for a crime to be found by the
jury beyond a reasonable doubt. (Apprendi, supra, 530 U.S. at
pp. 490, 494, 120 S.Ct. 2348 [longer jail term]; Ring, supra,
536 U.S. at pp. 589, 603–604, 122 S.Ct. 2428 [imposition of
death penalty].) The Court further held that States could not
sidestep this constitutional requirement by labeling such facts
“sentencing factors” rather than elements. (Ibid.) Because the
choice between alternative theories does not in any sense
trigger a higher **209  maximum penalty, these cases do
not themselves abrogate Schad or require us to modify our
approach to juror unanimity.

Nor do the rationales of Apprendi or Ring dictate or counsel
any change. Contrary to what Quiroz asserts, Apprendi and
Ring did not decree a wholesale abandonment of deference
to how states define their crimes. To the contrary, these
two cases reaffirmed Schad's deference to the authority
of states to delineate crimes. They also embraced Schad's
reluctance to discard state-law labels except when compelled
by constitutional necessity. As we note above, the rights at
issue in Apprendi and its progeny do not create such necessity
in this case. Moreover, Quiroz has not identified any other
constitutional right at issue here that would justify overriding
California's longstanding authority to treat direct liability
and aiding and abetting liability as alternative legal theories
rather than as two separate crimes. Absent a superseding
constitutional right, we would be disregarding deference to
state law just for the sake of doing so. Apprendi, Ring and
Schad speak in a uniform voice in decrying such judicial
activism.

Given this dynamic, it is no surprise that courts have not
read Apprendi as vitiating California's authority to distinguish
between alternative theories and separate crimes, and to
insist upon unanimity only for separate crimes. Following
Apprendi, numerous cases have reaffirmed the rule that a
jury need not unanimously agree whether the defendant
committed premeditated murder or felony murder. (People v.
Moore (2011) 51 Cal.4th 386, 413, 121 Cal.Rptr.3d 280, 247
P.3d 515; People v. Taylor (2010) 48 Cal.4th 574, 626, 108
Cal.Rptr.3d 87, 229 P.3d 12; People v. Nakahara (2003) 30
Cal.4th 705, 712–713, 134 Cal.Rptr.2d 223, 68 P.3d 1190.)
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This is the first case to squarely confront Apprendi's
application to the alternative theories of direct and aiding and
abetting liability. Quiroz argues that these alternative theories
are different from the alternative theories of premeditation
and felony murder because a jury choosing between the
theories of felony murder or premeditation will still have to
unanimously agree on what the defendant did. But this is
not always true. In Perez, for example, the defendant was
alternatively charged with felony murder and premeditation
on theories entailing two entirely different factual scenarios.
*76  (Perez, supra, 21 Cal.App.4th at pp. 217–222, 26

Cal.Rptr.2d 691.) He could have been the get-away driver or
the shooter inside the store, yet unanimity was not required.
(Ibid.) We therefore see no principled basis upon which
to require unanimity for direct liability versus aiding-and-
abetting liability, but not for premeditated versus felony-
murder liability.

Reading Apprendi to require unanimity for alternative
theories would jettison decades of precedent and, at the same
time, abrogate deference to state legislators' definitions of
crimes without any constitutional imperative. It would also
lead to absurd results: As our Supreme Court has noted, “if
12 jurors must agree on the role played by the defendant,
the defendant may go free, even if the jurors all agree [he]
committed the crime.” (Russo, supra, 25 Cal.4th at p. 1136,
108 Cal.Rptr.2d 436, 25 P.3d 641.) We therefore conclude that
Apprendi and Ring have not altered existing law, and the trial
court ruled properly in not giving a unanimity instruction in
this case.

IV. Remaining Instructional Challenges

A. Substantial Evidence to Support Aiding and Abetting
Instruction
Quiroz argues that the trial court should have refused to
give the aiding and **210  abetting instruction because
substantial evidence did not support a finding that he knew of
the shooter's intent to kill or that Quiroz intended to aid the
shooting. (People v. Beeman, supra, 35 Cal.3d at p. 560, 199
Cal.Rptr. 60, 674 P.2d 1318; People v. Perez (2005) 35 Cal.4th
1219, 1225, 29 Cal.Rptr.3d 423, 113 P.3d 100.) A trial court
may instruct on a theory only if it is supported by “substantial
evidence.” (People v. Young (2005) 34 Cal.4th 1149, 1200–
1201, 24 Cal.Rptr.3d 112, 105 P.3d 487.) We review the trial
court's assessment de novo. (People v. Cole (2004) 33 Cal.4th
1158, 1206, 17 Cal.Rptr.3d 532, 95 P.3d 811.)

Substantial evidence supports the trial court's decision to
instruct on aiding and abetting liability. The evidence
adequately demonstrated Quiroz's awareness and complicity
in Szostek's killing. Quiroz spoke with Flores about Szostek's
role in bringing down Flores's drug organization; Quiroz
borrowed the Pontiac and picked up Szostek on the night of
his death; Quiroz may have been present in the car at the time
Szostek was shot; Quiroz showed up unbidden at the home
of the woman who picked up Szostek's body just hours after
the shooting; also just hours after the shooting, Quiroz was
driving around in the Pontiac with one of the witnesses to
the shooting; Quiroz cleaned up the Pontiac, returned it to
its owner, and advised the owner to “lay low”; and Quiroz
admitted to the shooting and knowing many of its details to
two fellow inmates.

*77  B. Accessory instruction
Quiroz also asserts that the trial court erred in not instructing
the jury that his post-shooting conduct was insufficient, by
itself, to convict him of aiding and abetting. Quiroz never
requested such an instruction prior to closing argument. To
the extent Quiroz argues that the trial court was obligated
to instruct the jury on the crime of being an accessory
after the fact, he is incorrect because doing so would have
been error in light of the People's objection. (Majors, supra,
18 Cal.4th at p. 408, 75 Cal.Rptr.2d 684, 956 P.2d 1137
[accessory after the fact is a lesser-related offense to murder];
People v. Birks (1998) 19 Cal.4th 108, 137, 77 Cal.Rptr.2d
848, 960 P.2d 1073 [court may not instruct on lesser-related
offenses unless all parties agree].) To the extent Quiroz is
arguing that the court should have given a pinpoint instruction
clarifying the differences between an aider and abettor and an
accessory after the fact, any such instruction would have been
duplicative and unwarranted. (People v. Coffman & Marlow
(2004) 34 Cal.4th 1, 99, 17 Cal.Rptr.3d 710, 96 P.3d 30.)
The aiding and abetting instruction already informed the jury
that Quiroz had to have the intent to aid and abet the killing
“before or during the commission of the offense”; as long as
Quiroz satisfied this intent requirement, even his post-killing
acts would render him an aider and abettor. (People v. Cooper
(1991) 53 Cal.3d 1158, 1164, 282 Cal.Rptr. 450, 811 P.2d
742.)

V. Evidentiary Challenges

A. Statement of Ruben Gonzales (Gonzales )

1. Pertinent facts
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Gonzales was a defense witness. He testified that Quiroz was
not in the Pontiac when Szostek was shot. Quiroz's counsel
asked Gonzales about a prior statement Gonzales made to
police. In response to counsel's specific questions about the
circumstances under which Gonzales made that statement,
Gonzales indicated that the police had told him that he could
cooperate or face 50 years-to-life in prison and that they knew
all the answers, including that  **211  Quiroz was in the
Pontiac at the time of the shooting.

In rebuttal, the People called one of the detectives who had
interviewed Gonzales. The detective relayed the substance
of Gonzalez's statement—namely, that Quiroz had been in
the Pontiac, and had told Gonzales to keep quiet about the
shooting. The detective also described the circumstances of
Gonzales's two-hour interview. Gonzales had not been under
arrest. The detective and other officer gave Gonzales the
information they believed to be true, told Gonzales that they
knew he was not the shooter, and told him he *78  was
still potentially liable for the murder. They explained that
Gonzales faced 50 or more years in prison, but could provide
them accurate information that the district attorney might
view favorably. The officers also told Gonzales that Quiroz
and others were talking to the police, which was untrue.

2. Analysis
Quiroz argues that the trial court should have excluded
Gonzales's statement as coerced. Because he is seeking to
suppress Gonzales's statement (and not his own), Quiroz bears
the burden of proving the statement was coerced. (People
v. Badgett (1995) 10 Cal.4th 330, 348, 41 Cal.Rptr.2d 635,
895 P.2d 877.) We review this question de novo. (People v.
Richardson (2008) 43 Cal.4th 959, 992–993, 77 Cal.Rptr.3d

163, 183 P.3d 1146 (Richardson ).) 2

2 We would evaluate the trial court's resolution of
any evidentiary disputes for substantial evidence
(ibid.), except that we have no such findings
because Quiroz never asked the court to make
them.

Quiroz has forfeited this claim by failing to object below.
(People v. Kennedy (2005) 36 Cal.4th 595, 611–612, 31
Cal.Rptr.3d 160, 115 P.3d 472 [failure to object to admission
of involuntary statement forfeits issue on appeal], overruled
on other grounds inPeople v. Williams (2010) 49 Cal.4th 405,
111 Cal.Rptr.3d 589, 233 P.3d 1000; People v. Kelly (1992)
1 Cal.4th 495, 519 & fn 5, 3 Cal.Rptr.2d 677, 822 P.2d 385
[casting significant doubt on In re Cameron (1968) 68 Cal.2d

487, 67 Cal.Rptr. 529, 439 P.2d 633, which heard a challenge
to a confession as involuntary despite its forfeiture].) Because
the question of coercion turns on the intensely factual inquiry
into the totality of the circumstances (People v. Dykes (2009)
46 Cal.4th 731, 752, 95 Cal.Rptr.3d 78, 209 P.3d 1), it is
an especially poor candidate for first-time consideration on
appeal. (Accord In re Ana C. (2012) 204 Cal.App.4th 1317,
1325, 139 Cal.Rptr.3d 686.)

Quiroz argues we should nevertheless consider his claim
because his trial counsel was constitutionally ineffective for
not objecting and there is “no satisfactory explanation” for
counsel's lapse. (People v. Huggins (2006) 38 Cal.4th175,
206, 41 Cal.Rptr.3d 593, 131 P.3d 995.) We disagree. Quiroz's
trial counsel did more than not object—he called Gonzales
as a witness and, during his direct examination, elicited
facts about the alleged coerciveness of the earlier police
interrogation. What is more, counsel then used those facts
in his closing argument to make the point that the police
were coercing statements from Gonzales and others to fit
their theory that Quiroz was the shooter. Counsel's decision
to call Gonzales and elicit these facts in the service of his
closing argument is a classic tactical decision. It defeats any
contention that counsel was asleep at the switch or otherwise
ineffective. (See Strickland v. Washington (1984) 466 U.S.
668, 689, 104 S.Ct. 2052, 80 L.Ed.2d 674.)

**212  *79  In any event, Gonzales's interrogation did not
transgress the guidelines that govern police interrogations. It
is well settled that law enforcement may confront a witness
with what they know. (People v. Holloway (2004) 33 Cal.4th
96, 115, 14 Cal.Rptr.3d 212, 91 P.3d 164.) They may also
discuss any advantages that “ ‘naturally accrue’ ” from
making a truthful statement. (People v. Ray (1996) 13 Cal.4th
313, 340, 52 Cal.Rptr.2d 296, 914 P.2d 846; People v. Jones
(1998) 17 Cal.4th 279, 297–298, 70 Cal.Rptr.2d 793, 949
P.2d 890.) They may explain the possible consequences of
the failure to cooperate as long as their explanation does
not amount to a threat contingent upon the witness changing
her story. (People v. McClary (1977) 20 Cal.3d 218, 228–
229, 142 Cal.Rptr. 163, 571 P.2d 620, overruled on other
grounds inPeople v. Cahill (1993) 5 Cal.4th 478, 510, fn. 17,
20 Cal.Rptr.2d 582, 853 P.2d 1037.) They may even engage
in deception as long as it is not of a type “reasonably likely
to produce an untrue statement.” (People v. Scott (2011) 52
Cal.4th 452, 481, 129 Cal.Rptr.3d 91, 257 P.3d 703 (Scott ).)

Quiroz points out that Gonzales may have been unlawfully
“seized” in violation of the Fourth Amendment or in
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“custody” for purposes of Miranda v. Arizona (1966) 384
U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694. These observations
are irrelevant. Seizure and “custody” hinge on objective
inquiries. (People v. Leonard (2007) 40 Cal.4th 1370, 1400,
58 Cal.Rptr.3d 368, 157 P.3d 973; People v. Hughes (2002) 27
Cal.4th 287, 328, 116 Cal.Rptr.2d 401, 39 P.3d 432.) They add
nothing to the subjective inquiry that defines coercion under
due process. (People v. Gutierrez (2002) 28 Cal.4th 1083,
1133, 124 Cal.Rptr.2d 373, 52 P.3d 572.)

Nor does Gonzales's interrogation suffer from the same flaws
as the interrogation in People v. Lee (2002) 95 Cal.App.4th
772, 115 Cal.Rptr.2d 828. In Lee, the police falsely told the
witness that the lie detector test he took indicated he was
guilty with 97 percent accuracy and threatened him with a
murder charge unless he named the defendant. The vice in
Lee was that the interrogation “was not designed to produce
the truth as [the witness] knew it but to produce evidence to
support a version of events the police had already decided
upon.” (Id. at p. 786, 115 Cal.Rptr.2d 828.) Quiroz did not
establish the same or any similar dynamic here.

B. Quiroz's jailhouse statement to Ismael Cano

1. Pertinent facts
In January 2006, jail officials moved Quiroz into a cell
beside Ismael Cano (Cano). They told Quiroz the move was
for security reasons—namely, that the Mexican Mafia had
ordered a “hit” on Quiroz. In truth, they moved him to be
near Cano, a jailhouse informant. Cano told Quiroz that he
was part of *80  Flores's drug organization (which was true)
and was Flores's cousin (which was untrue). Cano explained
that Flores's drug operation had been dismantled by the
Drug Enforcement Administration, due in large part to a few
snitches. At that point, Quiroz indicated that he shot “Brian.”
An officer listening in on their conversation also heard Quiroz
admit to the shooting, but did not hear Quiroz use the same
words as Cano heard to describe.

2. Analysis
Quiroz contests the admission of his incriminating statements
to Cano. Because Quiroz raises this objection for the first time
on appeal, it is forfeited. It is also without merit.

**213  Quiroz argues that three aspects of his statement
render it involuntary: (1) Quiroz faced a credible threat of
physical violence because he was told he was moved to

a different cell for safety reasons; (2) the prison officials
lied about why he was moved and Cano lied about being
Flores's cousin; and (3) Cano made an indirect offer to call off
Flores's organization if Quiroz confessed to killing Szostek.
This situation, Quiroz claims, is indistinguishable from the
confession held to be involuntary in Arizona v. Fulminante
(1991) 499 U.S. 279, 111 S.Ct. 1246, 113 L.Ed.2d 302
(Fulminante ).

To begin with, the factors Quiroz cites do not amount to
coercion on the record we have before us. Although the jail
officials moved Quiroz because of an alleged “threat” of
a hit, there is no evidence that Quiroz had any reason to
believe those threats originated with Flores. Moreover, the
two deceptions involved—(1) that the prison officials did
not honestly tell Quiroz he was being moved so Cano could
try to surreptitiously befriend him and elicit incriminating
statements and (2) that Cano exaggerated his connection
to Flores (as a cousin rather than business associate)—
are not of the type “reasonably likely to produce an
untrue statement.” (People v. Scott, supra, 52 Cal.4th at p.
481, 129 Cal.Rptr.3d 91, 257 P.3d 703.) Additionally, the
evidence does not support Quiroz's contention on appeal
that Cano suggested he would call off the Mexican Mafia
hit on Quiroz if Quiroz admitted killing Szostek. To the
contrary, the thrust of Cano's ploy was that Flores would be
grateful to whoever had eliminated Szostek. Consequently,
the undercover conversations in this case are unlike those
in Fulminante, where the informant promised to protect the
defendant from ongoing jailhouse violence against him only
if he confessed to murder. (Fulminante, supra, 499 U.S. at pp.
287–288, 111 S.Ct. 1246.)

*81  DISPOSITION

The judgment is affirmed.

We concur:

GILBERT, P.J.

PERREN, J.

All Citations

215 Cal.App.4th 65, 155 Cal.Rptr.3d 200, 13 Cal. Daily Op.
Serv. 3683, 2013 Daily Journal D.A.R. 4353
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THE PEOPLE, Plaintiff and Respondent,
v.

DANIEL STEVEN JENKINS,
Defendant and Appellant.

No. S007522.
May 4, 2000.

SUMMARY

A jury found defendant guilty of first degree murder and
conspiracy as to one victim (Pen. Code, ÄÄ 182, 187), with
an allegation that a principal was armed (Pen. Code, Ä 12022,
subd. (a)), and attempted murder of a second victim (Pen.
Code, ÄÄ 187, 664). The jury also found true the special
circumstance allegation that the first victim was a peace
officer who was killed intentionally in retaliation for the
performance of his official duties (Pen. Code, Ä 190.2, subd.
(a)(7)) and fixed the penalty at death. The trial court denied
defendant's motion for new trial and for modification of the
verdict, and imposed a sentence of death. (Superior Court of
Los Angeles County, No. A811214, Judith Meisels Ashmann,
Judge.)

The Supreme Court affirmed. The court held that the trial
court did not err in denying defendant's motion for change
of venue. The court held that defendant waived his right to
complain on appeal of the prosecutor's alleged impermissible
racial purpose in moving for severance of defendant's trial
from that of his codefendants and that the trial court did
not err in denying his motion to sever the trials of the
offenses against the two victims. The court held that the
trial court did not err in refusing to sanction the prosecution
for failing to disclose to the defense before the preliminary
hearing evidence of inculpatory statements defendant made to
a jailhouse informant, the defendant having made no showing
of prejudice. The court held that defendant was not deprived
of due process by the trial court's refusal to order disclosure
of discovery requested by the defense and the prosecution's
failure to disclose the information requested. The court held
that the trial court did not err in denying defendant's request
for a continuance of the preliminary hearing. The court held
that the trial court did not err in denying defendant's motions

to represent himself at the guilt phase of the trial. The court
held that the trial court did not err in denying defendant's
pretrial motions to suppress evidence obtained by the police
as the result of involuntary statements made by a codefendant
and evidence obtained as a result of the seizure of his briefcase
from his sister's home. The court held that the trial court
did not err in denying defendant's motion to quash the jury
venire. The court held that the trial court did not abuse its
discretion in denying *901  defendant's motion for mistrial
based on his claim of juror contamination. The court held
that the trial court did not err either in applying the standards
for challenging jurors for cause or in restricting defendant's
death-qualification voir dire. The court held that the trial
court did not err in its determination that defendant failed to
establish a prima facie case that the prosecutor excused an
African-American prospective juror because of racial bias.
The court held that defendant's due process right to a fair trial
was not impaired by either the installation of a metal detector
outside the courtroom or the presence of additional armed
bailiffs. The court held that the conditions of defendant's
confinement did not cumulatively impair his ability to assist
in his defense and to defend himself. The court held that the
trial court did not abuse its discretion in failing to exclude
testimony of a jailhouse informant that defendant admitted
the charged murder. The court held that the trial court's
denial of defendant's motion to exclude the testimony of four
accomplices who testified for the prosecution did not violate
defendant's right to due process of law. The court held that the
trial court did not abuse its discretion in preventing defendant
from presenting evidence relating to a police internal affairs
investigation of a jailhouse informant's communication of
defendant's threats against the murder victim. The court held
that any error in the trial court's denial of defendant's objection
to testimony of a prosecution witness was harmless beyond
a reasonable doubt. The court held that defendant waived
any error in the admission of certain testimony concerning
the murder victim's son by failing to object at trial and that
any error was harmless. The court held that the trial court
did not err in failing to grant defendant's motion to strike
the special circumstance allegation that defendant killed in
retaliation for the victim's testimony in a criminal proceeding.
The court held that the trial court did not misinstruct the jury
as to the special circumstance allegation that the victim was
a peace officer who was killed intentionally in retaliation for
the performance of his official duties, and sufficient evidence
supported the jury's finding that that special circumstance
allegation was true. The court held that the prosecutor did not
commit misconduct. The court held that the trial court did
not err in instructing the jury that defendant could be found
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guilty of murder either as a direct perpetrator or as an aider
and abettor and that the trial court was not required to instruct
the jury on the need for unanimity as to the facts upon which
any conviction for the crime of murder was based. The court
held that, although the trial court erred in permitting testimony
to be read to the jury during deliberations without notifying
defense counsel, the error was harmless.

As to the penalty phase of the trial, in which defendant elected
to represent himself with advisory counsel, the court held
defendant knowingly and intelligently waived his right to
counsel, that he was not deprived of due *902  process by
denials of his requests for a continuance, and that he was not
deprived of his constitutional right of self-representation by
restrictive conditions at the county jail and in the courtroom.
The court held that defendant received adequate notice of
evidence of an assault introduced as aggravating evidence.
The court held that the trial court did not abuse its discretion
in allowing the bailiff to impose courtroom security measures.
The court held that the record belied defendant's contention
that he was forced to proceed at the penalty phase with
a serious illness. The court held that defendant waived a
claim of prosecutorial misconduct during closing argument
by failing to object at the time and that, in any event, there
was no misconduct. The court held that the trial court did not
improperly limit defendant's closing argument. The court held
that defendant failed to demonstrate that the circumstances
under which the penalty phase was conducted violated his
right to a fair and reliable penalty determination. The court
held that the trial court did not err with respect to the
guilt verdict during the penalty phase, since the trial court
determined, and defense counsel conceded, that any effort
to impeach the guilt verdict was to be conducted by way
of a motion for new trial. The court held that defendant
waived any claim that the jury's deliberations were tainted
by one juror's inability to deliberate by failing to object on
that ground at the time. The court held that the trial court
did not err in discharging two jurors but not a third who
had been exposed to negative publicity about the case. The
court held that defendant was not deprived of due process
by any impartiality or bias on the part of the trial court. The
court held that the special circumstances set forth in Pen.
Code, Ä 190.2, are not overinclusive. The court held that
Pen. Code, Ä 190.3, factor (a) (consideration of circumstances
of this crime), is not violative of U.S. Const., 8th Amend.
The court held that distinction in treatment between capital
defendants and other persons convicted of murders is not
arbitrary. The court held that the death penalty law does not
violate U.S. Const., 8th and 14th Amends., in its failure to

require the court to instruct the jury as to the burden of proof
in selecting the penalty to be imposed. The court held that
the introduction of evidence, pursuant to Pen. Code, Ä 190.3,
factor (b), of the facts underlying charges dismissed as part
of a plea agreement did not violate defendant's constitutional
rights. The court held that Pen. Code, Ä 190.3, factor (f), did
not improperly limit consideration of mitigating evidence of
defendant's unreasonable belief that his victim had set him
up for an earlier prosecution. (Opinion by George, C. J., with
Mosk, Kennard, Baxter, Werdegar, and Chin, JJ., concurring.
Concurring opinion by Brown, J. (see p. 1056).)

HEADNOTES

Classified to California Digest of Official Reports

(1a, 1b)
Venue Ä 38--Criminal Cases--Change of Venue--Appeal--
Factors Considered--Pretrial Publicity--Capital Murder of
Police *903  Officer.
In a capital murder prosecution, the trial court did not err
in denying defendant's motion for change of venue based on
negative pretrial newspaper publicity. The crime was of the
gravest order, involving the murder of a police officer, and
although this circumstance weighs in favor of a change of
venue, it does not by itself require a change of venue. The
density of the population in the area, the lapse of time between
the conclusion of the publicity and the hearing on the motion,
and the lack of prominence of the victim and defendant
all weighed against a change of venue. In addition, with
respect to prejudice, the record did not establish a reasonable
likelihood that defendant did not in fact receive a fair trial,
since there was no indication that the pretrial publicity had
a prejudicial effect on the jurors ability to remain fair and
impartial. Only three jurors who served on defendant's jury
indicated in their juror questionnaires that they had heard of
the case prior to trial and their exposure to publicity was
minimal and harmless. Minimal exposure to publicity well
before the commencement of trial, by a small number of jurors
who reliably report that their exposure will not color their
view of the case, does not establish a reasonable likelihood
that defendant did not in fact receive a fair trial. Further, it was
not error to transfer the trial from the downtown area to the
area where the crime had occurred. Finally, defendant waived
any claim of error based upon occurrences during voir dire by
failing to renew his motion at that time.
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[See 4 Witkin & Epstein, Cal. Criminal Law (2d ed. 1989) Ä
1897.]

(2)
Venue Ä 32--Criminal Cases--Change of Venue--Grounds--
Factors Considered.
Pen. Code, Ä 1033, subd. (a), requires a trial court to grant a
motion for change of venue if there is a reasonable likelihood
that a fair and impartial trial cannot be had in the county.
The phrase òreasonable likelihoodñ in this context means
something less than more probable than not, and something
more than merely possible. In ruling on such a motion, as
to which the defendant bears the burden of proof, the trial
court considers as factors the gravity and nature of the crime,
the extent and nature of the publicity, the size and nature of
the community, the status of the victim, and the status of the
accused.

(3)
Venue Ä 35--Criminal Cases--Change of Venue--Appeal--
Scope of Review-- Burden of Proof--Factors Considered.
On appeal from denial of a defendant's motion for change
of venue in a criminal prosecution, the defendant must show
both that the trial court erred in denying the change of venue
motion, i.e., that at the time of the motion it was reasonably
likely that a fair trial could not be had, and that the error was
prejudicial, i.e., that it was reasonably likely that a fair trial
*904  was not in fact had. On appeal, the reviewing court

undertakes a de novo review of five controlling factors, as
demonstrated by the evidence before the trial court at the time
of the motion, in order to resolve the first question-whether
the trial court erred. Those five factors are the gravity and
nature of the crime, the extent and nature of the publicity, the
size and nature of the community, the status of the victim, and
the status of the accused. Further, with regard to the second
showing, in order to determine whether pretrial publicity
had a prejudicial effect on the jury, the reviewing court also
examines the voir dire of the jurors.

(4)
Criminal Law Ä 559--Appellate Review--Presenting
and Reserving Objections--Conduct of Prosecutor--
Impermissible Purpose in Moving for Severance.
In a capital prosecution for murder and conspiracy, defendant
waived, by failing to object on that ground at trial, his right
to complain of the prosecutor's alleged impermissible, racial
purpose in moving for severance of defendant's trial from

that of his coconspirators. In any event, the record disclosed
that the prosecutor was motivated by a desire to sever the
death penalty case against defendant from the case against
his codefendants in which the death penalty was not being
sought, to avoid an unmanageable trial involving too many
defendants, that the prosecutor wanted to try both cases in
the location in which the crime was committed, and that he
disavowed any ulterior purpose.

(5a, 5b)
Criminal Law Ä 202--Trial--Denial of Motion for Separate
Trials on Different Counts--Relevant Factors--Cross-
admissibility of Evidence-- Prejudice.
In a capital prosecution for murder and conspiracy as to one
victim and attempted murder of a second victim, the trial court
did not err in denying defendant's motion to sever the trials of
the offenses against the two victims. The offenses belonged
to the same class of crimes, so that joinder was appropriate
under Pen. Code, Ä 954, unless a clear showing of potential
prejudice was made. Evidence of the separate charges would
have been admissible at separate trials, since evidence in each
case supported the inference that defendant acted for the same
motive and with the same intent as in the other case, i.e., to
kill witnesses in order to prevent them from testifying against
him at his ongoing robbery trial. Further, there was no support
in the record for defendant's claim that the attempted murder
charge was not brought in good faith, but was filed merely
to support the capital charges. In addition, defendant did not
demonstrate that the evidence underlying one of the offenses
was significantly more inflammatory or stronger than the
evidence in the other. Finally, defendant waived his claim
that he was deprived of discovery necessary to his severance
motion. *905

(6)
Criminal Law Ä 202--Trial--Denial of Motion for Separate
Trials on Different Counts--Appellate Review.
On appeal of a trial court's denial of a criminal defendant's
motion for severance of the trials of separate counts, the
reviewing court examines the trial court's ruling for abuse
of discretion, which will be found when the trial court's
ruling falls outside the bounds of reason. Depending upon the
particular circumstances of each case, a refusal to sever may
be an abuse of discretion when: (1) evidence on the crimes
to be jointly tried would not be cross-admissible in separate
trials; (2) certain of the charges are unusually likely to inflame
the jury against the defendant; (3) a weak case has been joined
with a strong case, or with another weak case, so that the effect
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of aggregate evidence on several charges might well alter the
outcome of some or all of the charges; and (4) any one of
the charges carries the death penalty or joinder of them turns
the matter into a capital case. Not all of these considerations
are of equal weight. The first step in assessing whether a
combined trial would have been prejudicial is to determine
whether evidence on each of the joined charges would have
been admissible, under Evid. Code, Ä 1101, in separate trials
on the others. If so, any inference of prejudice is dispelled.
Cross-admissibility suffices to negate prejudice, but it is not
essential for that purpose.

(7)
Criminal Law Ä 142--Preliminary Proceedings--Discovery--
Failure to Disclose Prosecution Witnesses Prior to
Preliminary Hearing--Prejudice.
In a capital murder prosecution, the trial court did not
err in refusing to sanction the prosecution for failing to
disclose to the defense before the preliminary hearing that
the prosecution possessed evidence that defendant had made
inculpatory statements to a jailhouse informant. A limitation
on a defendant's ability to discover evidence and to develop
a defense at the preliminary hearing is not reversible on
appeal in the absence of a showing of prejudice at trial. It
is a defendant's burden to show that the failure to timely
comply with any discovery order is prejudicial, and that
a continuance would not have cured the harm. Defendant
failed to demonstrate prejudice. At trial, defendant was able
to confront and cross-examine the informant, having had
ample opportunity to investigate the basis for the witness's
testimony and any affirmative defense suggested by it. The
delay in disclosure did not implicate defendant's due process
right to be informed of material evidence favorable to the
defendant; he was informed of the evidence and had ample
time to investigate before trial. Moreover, the evidence in the
prosecution's possession was not favorable to the accused.

(8)
Criminal Law Ä 577--Appellate Review--Record--Review
Limited to Appellate Record.
In a capital murder prosecution, the prosecution did not
violate defendant's right to due process of law by failing to
*906  disclose information regarding an alleged informant

system in the county jail that defendant asserted encouraged
inmates to seek or fabricate confessions from defendants in
notorious cases such as his. Due process of law requires that
the prosecution disclose material exculpatory evidence to an
accused, including favorable evidence known to others acting

on the government's behalf. However, although a habeas
corpus proceeding may develop a record beyond the appellate
record, review on direct appeal is limited to the appellate
record. Defendant's request that the court take judicial notice
of a county grand jury report in support of his contentions
on appeal was rejected because it was in contravention of the
general rule that an appellate court generally is not the forum
in which to develop an additional factual record.

(9a, 9b)
Criminal Law Ä 146--Preliminary Proceedings--Discovery--
Information Available Only to Prosecution--Discovery
Related to Police Activities.
In a capital murder prosecution, the trial court did not err
in refusing to grant defendant discovery related to police
activities, which included photographs of police officers who
were involved in surveilling him prior to the murder of a
police officer, and of the vehicles they used, memoranda
written by the police chief regarding an internal affairs
investigation, records concerning the operation of defendant's
county jail module, and all cases worked on by the victim of
the murder during the preceding year. Defendant had no need
of photographs of the surveillance officers, since the officers
themselves were made available so that witnesses could view
them in person, he did not show sufficient cause for discovery
of photographs of the vehicles, evidence of the photographs
was not material, and there was no reasonable probability
a different result would have occurred had the evidence
been disclosed. Also, nothing contained in the police chief's
memoranda would have been material to the defense. Further,
evidence of the operation of the jail module was relevant only
to a delay in discovery, which did not prejudice defendant.
Finally, defendant's request for his victim's arrest records was
too burdensome, since he did not focus on evidence of threats
by other arrestees against the officer. Although public policy
may favor granting liberal discovery to criminal defendants,
courts may refuse to grant discovery if the burdens placed on
government and on third parties substantially outweigh the
demonstrated need for discovery. Also, there is a significant
interest in preserving the confidentiality of individual citizen's
arrest records.

(10)
Criminal Law Ä 140--Preliminary Proceedings--Discovery.
A criminal defendant generally is entitled to discovery of
information that *907  will assist in his or her defense
or be useful for impeachment or cross-examination of
adverse witnesses. A motion for discovery must describe
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the information sought with some specificity and provide a
plausible justification for disclosure. The court's ruling on a
discovery motion is subject to review for abuse of discretion.
Under the due process clause of the federal Constitution, the
government has the obligation to disclose to the defendant
evidence in its possession that is favorable to the accused
and material to the issues of guilt or punishment. Evidence
is material if a reasonable probability exists that a different
result would have occurred in the proceeding had the evidence
been disclosed to the defense. A reasonable probability is a
probability sufficient to undermine confidence in the outcome
of the proceedings.

(11)
Criminal Law Ä 136--Preliminary Proceedings--Preliminary
Hearing-- Failure to Grant Defense Request for
Continuance--Prejudice.
In a capital murder prosecution, the trial court did not err
in denying defendant's request for a continuance of the
preliminary hearing, which was scheduled approximately five
months after his arrest. The failure to grant a continuance
of a preliminary hearing is not error unless the defendant
can demonstrate that failure resulted in the denial of a fair
trial or otherwise affected the ultimate judgment. Defendant
failed to demonstrate that the denial of a continuance before
the preliminary hearing had any effect at subsequent trial
proceedings on his rights to counsel, to confront the witnesses
against him, or to present a defense, or on the judgment.

(12a, 12b)
Criminal Law Ä 87.2--Aid of Counsel--Self-representation--
Trial Court Discretion--Timing of Motion.
In a capital murder prosecution, the trial court did not
err in denying defendant's motions to represent himself at
the guilt phase. The trial court did not coerce defendant
into withdrawing his first motion, made well in advance
of trial, but rather properly advised him of the dangers of
self-representation. Although defendant's first motion was
based in part upon a concern that defense counsel had
failed to investigate certain proposed penalty phase evidence,
the record established that defendant was satisfied that a
continuance before jury selection commenced would provide
adequate time for investigation. Also, it was defendant's
consultation with defense counsel rather than the court's
comments that persuaded defendant to withdraw his first
motion. With respect to defendant's second motion to
represent himself, the matter was left to the trial court's
sound discretion, because the motion was made after the

jury had been selected and the prosecution had delivered its
opening statement. Given defendant's refusal to participate in
proceedings *908  when disappointed with the trial court's
rulings, the trial court reasonably could have concluded that
the granting of the motion would disrupt the orderly conduct
of the trial. Also, the court reasonably could have concluded
that defendant was well represented by counsel, and that he
had some proclivity to vacillate with respect to representation
by counsel.

(13)
Criminal Law Ä 87--Aid of Counsel--Self-representation Trial
Court Determination--Timing of Motion.
A criminal defendant who knowingly and intelligently waives
the right to counsel possesses a right under U.S. Const.,
6th Amend., to conduct his or her own defense. When the
defendant moves to dismiss counsel and undertake his or her
own defense, he or she should be made aware of the dangers
and disadvantages of self-representation. Further, although
in a criminal trial a defendant has an unconditional federal
constitutional right of self-representation, in order to invoke
that right, he or she must make an unequivocal assertion of
that right within a reasonable time prior to the commencement
of trial. When a motion for self-representation is not made in
a timely fashion prior to trial, self-representation no longer is
a matter of right but is subject to the trial court's discretion.
In exercising this discretion, the trial court should consider
factors such as the quality of counsel's representation of
the defendant, the defendant's prior proclivity to substitute
counsel, the reasons for the request, the length and stage of the
proceedings, and the disruption or delay that might reasonably
be expected to follow the granting of such a motion.

(14)
Criminal Law Ä 384--Evidence--Admissibility--Admissions
and Declarations--Voluntary Character--Coerced Testimony
of Third Party--Scope of Exclusionary Rule.
In a capital murder prosecution, the trial court did not err
in denying defendant's pretrial motion to suppress evidence
obtained by the police as the result of statements made
by a codefendant, which the trial court determined were
involuntary and inadmissible as the product of police offers
of leniency. The evidence at issue was the murder weapon,
the vehicle connected with the murder, and testimony of
the persons in whose house the codefendant had stored the
murder weapon. Defendant lacked standing to complain of an
alleged police violation of his codefendant's privilege against
self-incrimination (U.S. Const., 5th Amend.). Defendant did
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have standing to assert that his own due process right to a fair
trial was violated as a consequence of the asserted violation
of his codefendant's Fifth Amendment rights; however, the
exclusionary rule is only applied in this situation when the
defendant can show that the trial testimony is coerced, and
that its admission will deprive him or her of a fair trial.
*909  The purpose of exclusion of evidence pursuant to a

due process claim is adequately served by focusing on the
evidence to be presented at trial and asking whether that
evidence is made unreliable by ongoing coercion. Because
defendant failed to show that the evidence he sought to
exclude was unreliable, or that its reliability was in some
way affected by any police coercion of his codefendant, he
failed to carry his burden of demonstrating any fundamental
unfairness at trial. The trial court determined that the police
did not coerce defendant's codefendant physically, and his
statement, obtained by a promise of police leniency, not
coercion, was not admitted at all.

[See 1 Witkin, Cal. Evidence (3d ed. 1986) Ä 610A.]

(15a, 15b, 15c, 15d, 15e, 15f)
Searches and Seizures Ä 32-- Constitutional and
Statutory Provisions--Waiver of Protections--Consent--Of
Third Person in Control of Premises--Defendant's Personal
Property.
In a capital murder prosecution, the trial court did not err
in denying defendant's pretrial motion, pursuant to Pen.
Code, Ä 1538.5, to suppress evidence obtained by the
police as the result of the seizure of his briefcase and
its contents from his sister's home, in alleged violation of
his U.S Const., 4th Amend. rights. Defendant carried his
burden of showing a legitimate expectation of privacy in
his briefcase. Nonetheless, the search of the briefcase was
reasonable by virtue of the sister's voluntary consent to
the search. The evidence was sharply in conflict on the
issue of the voluntariness of the sister's consent. The trial
court's resolution of this dispute in favor of the prosecution
was supported by substantial evidence and thus, entitled to
deference. Further, the police officers had an objectively
reasonable basis to conclude that the scope of the sister's
consent included the briefcase, since she had been informed
by them that they were seeking evidence concerning her
brother, and when asked whether any of her brother's
belongings were in her home, she handed the officers her
brother's briefcase. Also, although the searching officer had
little reason to suppose that the sister herself was using
defendant's briefcase, the officer had a reasonable basis for

believing she had authority to consent to the search of the
briefcase, since testimony indicated that she had removed the
briefcase from defendant's residence.

(16)
Criminal Law Ä 355--Evidence--Motion to Suppress--
Appellate Review.
In reviewing the trial court's denial of a motion to suppress
evidence, the appellate court views the record in the light
most favorable to the trial court's ruling, deferring to those
express or implied findings of fact supported by substantial
evidence. The appellate court independently reviews the trial
court's application of the law to the facts. *910

(17)
Searches and Seizures Ä 21--Constitutional and Statutory
Provisions-- Waiver of Protections--Consent.
U.S. Const., 4th Amend., protects an individual's reasonable
expectation of privacy against unreasonable intrusion on
the part of the government. A warrant is required unless
certain exceptions apply, including the exception that
permits consensual searches. The touchstone of the Fourth
Amendment is reasonableness. The Fourth Amendment does
not proscribe all state-initiated searches and seizures; it
merely proscribes those that are unreasonable. A warrantless
search may be reasonable not only if the defendant consents
to the search, but also if a person other than the defendant with
authority over the premises voluntarily consents to the search.
In order to claim the protection of the Fourth Amendment,
a defendant must demonstrate that he or she personally has
an expectation of privacy in the particular area searched or
thing seized, and that this expectation is reasonable; i.e., one
which has a source outside of the Fourth Amendment, either
by reference to concepts of real or personal property law or to
understandings that are recognized and permitted by society.
A defendant has the burden at trial of establishing a legitimate
expectation of privacy in the place searched or the thing
seized. The state may carry its burden of demonstrating the
reasonableness of a search by demonstrating that the officer
conducting the search had a reasonable belief that the person
consenting to the search had authority to do so; it is not
required that the state establish that the person consenting to
the search had actual authority to consent.

(18)
Searches and Seizures Ä 32--Constitutional and Statutory
Provisions-- Waiver of Protections--Consent--Scope of
Search Based on Consent.
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In some circumstances the consent to a search given by a
person with authority to consent to a search of the premises
does not necessarily supply consent to search personal
property found within the premises. A privacy interest in a
home itself need not be coextensive with a privacy interest in
the contents of everything situated inside the home. Consent
to search a container or a place is effective only when
given by one with common authority over or other sufficient
relationship to the premises or effects sought to be inspected.
Common authority rests on mutual use of the property by
persons generally having joint access or control for most
purposes. The state may carry its burden of proving the
reasonableness of the search by demonstrating that it was
objectively reasonable for the searching officer to believe
that the person giving consent had authority to do so, and to
believe that the scope of the consent given encompassed the
item searched. The scope of consent usually is defined by the
expressed object of the search. The standard for measuring
the scope of consent is to ask what *911  would the typical
reasonable person have understood by the exchange between
the officer and the suspect. Although a suspect may limit the
scope of consent, if consent reasonably would be understood
to extend to a container, no further authorization is required.

(19a, 19b)
Searches and Seizures Ä 32--Constitutional and Statutory
Provisions--Waiver of Protections--Consent--Of Person in
Joint Control of Premises or Property.
The consent of one who possesses common authority
over premises or effects is valid as against the absent,
nonconsenting person with whom that authority is shared. The
consent of a third party may be valid if that party possesses
common authority over or other sufficient relationship to the
premises or effects sought to be inspected. Common authority
is not to be implied from the mere property interest a third
party has in the property. The authority that justifies the third
party consent does not rest upon the law of property, with its
attendant historical and legal refinements, but rests rather on
mutual use of the property by persons generally having joint
access or control for most purposes, so that it is reasonable to
recognize that any of the cohabitants has the right to permit
the inspection in his or her own right and that the others have
assumed the risk that one of their number might permit the
common area to be searched. Further, objects left in an area
of common use or control may be within the scope of the
consent given by a third party for a search of the common
area. When the person who consents to the search enjoys
a possessory interest that the suspect does not share in the
premises searched and also enjoys apparent joint or exclusive

access to and control over the personal property searched, the
privacy interest of the owner of the closed container or other
personal property is far reduced and the authority of a third
party to consent to a search may be established.

(20a, 20b)
Jury Ä 30.5--Selection and Formation of Jury--Exclusion of
Certain Persons and Classes--Establishing Prima Facie Case.
In a capital murder prosecution, the trial court did not err in
denying defendant's motion to quash the jury venire made on
the ground that the venire did not constitute a representative
cross-section of the community. Even though the county
jury commissioner was not able, for two of the three days
of jury selection, to comply with the trial court's order to
select jurors from within a 20-mile radius of the courthouse
where the trial was held, defendant failed to establish a prima
facie case of systematic underrepresentation of a cognizable
class, because he failed to refer to the appropriate community
in attempting to prove the denial of a representative jury
venire. Defendant demonstrated a disparity between the
percentage of African-American persons in the venire and
the percentage of African-American *912  persons eligible
for jury service who lived within 20 miles of the courthouse.
The appropriate community with which to establish such a
comparison was the judicial district in which the courthouse
was situated. In any event, there was insufficient showing that
any underrepresentation was due to a systematic exclusion.

(21)
Jury Ä 30--Selection and Formation of Jury--Exclusion of
Certain Persons and Classes.
The federal constitutional right to a jury drawn from a
representative cross-section of the community (U.S. Const.,
6th Amend.) guarantees that the pools from which juries are
drawn must not systematically exclude distinctive groups in
the community. In order to establish a prima facie violation
of the this requirement, a defendant must show (1) that the
group alleged to be excluded is a distinctive group in the
community; (2) that the representation of this group in venires
from which juries are selected is not fair and reasonable in
relation to the number of such persons in the community;
and (3) that this underrepresentation is due to systematic
exclusion of the group in the jury-selection process. The
relevant community for cross-section purposes is the judicial
district in which the case is tried.

(22a, 22b)
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Criminal Law Ä 237--Trial--Conduct of Jury--Adequacy of
Trial Court's Inquiry When Juror Misconduct Alleged.
In a capital murder prosecution, the trial court did not abuse
its discretion in denying defendant's motion for mistrial based
on his claim of juror contamination. A prospective juror stated
to the court that another, excused, prospective juror had told
her that the judge and witnesses were in fear of defendant.
A trial court must conduct a sufficient inquiry to determine
facts alleged as juror misconduct whenever the court is put on
notice that good cause to discharge a juror may exist. The trial
court in this case conducted an inquiry sufficient to determine
that the juror who raised the issue had to be excused for
cause and to satisfy itself that the remainder of the prospective
jurors had not been exposed to prejudicial rumors or heard
comments about threats against the trial court. In addition,
the trial court acted within its discretion in determining that
more pointed questions regarding alleged threats against the
court would serve to alarm the prospective jurors rather than
to uncover prejudice or allay fears. The prospective jurors
directly implicated in the rumors regarding threats against the
court did not serve on defendant's jury, and the remaining
jurors, when questioned, gave no indication that they had
heard the rumors or that their impartiality was impaired.
Thus, the record demonstrated the absence of any incurable
prejudice that would require the granting of a motion for
mistrial. *913

(23)
Criminal Law Ä 218--Trial--Course and Conduct of Trial--
Mistrial-- Trial Court Discretion.
A motion for mistrial is directed to the sound discretion of
the trial court. A mistrial should be granted if the court is
apprised of prejudice that it judges incurable by admonition
or instruction. Whether a particular incident is incurably
prejudicial is by its nature a speculative matter, and the
trial court is vested with considerable discretion in ruling on
mistrial motions.

(24a, 24b)
Jury Ä 43--Challenges--For Cause--Voir Dire--Inquiry as to
View on Capital Punishment--Evenhandedness.
In a capital murder prosecution, the trial court properly and
evenhandedly applied the standards for determining whether
a prospective juror should be excused on the basis of views
of capital punishment that would prevent or substantially
impair the juror's ability to perform his or her duties.
The trial court did not err in sustaining the prosecution's
challenge to a prospective juror whom the trial court believed

was mentally impaired and who stated that there were no
circumstances under which he would vote to impose the death
penalty. Another prospective juror was properly excused for
cause based on the trial court's conclusion he was mentally
incompetent to perform a juror's duties, an assessment that
was adequately supported by the record, and based not on any
prejudice against his mystical religious beliefs, but rather on
the trial court's reasonable concern that his mysticism would
impair his ability to deliberate rationally. The record further
demonstrated that the prospective jurors whom the trial court
refused to excuse clearly indicated their ability to consider
circumstances in mitigation, to withhold judgment upon the
question of penalty until the evidence was before them, and
seriously to entertain the option of imposing a sentence of life
without possibility of parole.

(25)
Jury Ä 43--Challenges--For Cause--Voir Dire--Inquiry as to
View on Capital Punishment--Appeal--Standard of Review.
In a capital case, a prospective juror may be excluded if
his or her views on capital punishment would prevent or
substantially impair the performance of the juror's duties. A
prospective juror is properly excluded if he or she is unable
to conscientiously consider all of the sentencing alternatives,
including the death penalty when appropriate. On appeal, the
reviewing court will uphold the trial court's ruling if it is
fairly supported by the record, accepting as binding the trial
court's determination as to the prospective juror's true state of
mind when the prospective juror has made statements that are
conflicting or ambiguous.

(26)
Jury Ä 43--Challenges--For Cause--Voir Dire--Inquiry as to
View on Capital Punishment--Trial Court Discretion.
In a capital *914  murder prosecution, the trial court did
not err in restricting defendant's death-qualification voir dire
of the prospective jurors. A trial court has considerable
discretion to contain voir dire within reasonable limits, and
this discretion extends to the process of death-qualification
voir dire. Limitations on voir dire are subject to review for
abuse of discretion. In this case, the trial court did not abuse
its discretion, since there was no indication on the record
that defense counsel was prevented from making reasonable
inquiry into the fitness of any venire person to serve on the
jury. Each juror was asked, in various ways, whether he or she
believed the death penalty should be imposed automatically
upon conviction of a capital offense. There was no error in
ruling that questions related to the jurors' attitudes toward
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evidence that was to be introduced in this trial could not be
asked; nor was it error to preclude counsel from seeking to
compel a prospective juror to promise to vote in a particular
way, or to preclude counsel from indoctrinating the jury as to
a particular view of the facts. Further, because any question
concerning a prospective juror's attitude toward the concept
of free will was highly philosophical, it was within the trial
court's discretion to conclude such a question would not
be fruitful for the purpose of death-qualification voir dire.
Also, the trial court permitted the question whether jurors
would hold it against defendant should he fail to testify, and
defense counsel was permitted to ask questions regarding
the prospective jurors' attitude toward the exercise of the
privilege against self-incrimination.

(27a, 27b)
Jury Ä 47.5--Challenges--Peremptory--Group Bias--Prima
Facie Case.
In a capital murder prosecution, the trial court did not err in
its determination that defendant failed to establish a prima
facie case that the prosecutor excused an African-American
prospective juror because of racial bias. This prospective
juror anticipated some difficulty in the course of trial in
shielding himself from outside information concerning the
case because of his employment as a reporter with a local
newspaper. In addition, he noted that he had received a poor
performance review at work because of his participation in
voir dire proceedings, and that jury service would cause
an emotional hardship because of the stress involved with
his job. It appeared the prospective juror risked losing his
employment or suffering detriment to his career if he were
required to serve on a lengthy trial. The prosecutor referred
to these circumstances in justifying his peremptory challenge
and explained that he feared the juror would be too torn
by conflicting loyalties-to his employment and to the court-
to fulffill his function. Further, the prosecutor's challenge to
another prospective juror did not support an inference that
the prosecutor was motivated by group bias, since that juror
barely survived a challenge for cause because of his skeptical
views regarding the death penalty, and he had been sleeping
in the jury box during general voir dire. *915

(28)
Jury Ä 47.5--Challenges--Peremptory--Group Bias.
Peremptory challenges may not be used to remove
prospective jurors solely on the basis of presumed group bias.
Group bias is a presumption that certain jurors are biased
merely because they are members of an identifiable group

distinguished on racial, religious, ethnic, or similar grounds.
A party who suspects improper use of peremptory challenges
must raise a timely objection and make a prima facie showing
that one or more jurors has been excluded on the basis of
group or racial identity. Once a prima facie showing has
been made, the prosecutor must carry the burden of showing
that he or she had genuine nondiscriminatory reasons for the
challenges at issue. The trial court's determination that no
prima facie showing of group bias has been made is subject
to review to determine whether it is supported by substantial
evidence. On appeal, the reviewing court examines the record
of the voir dire and accords particular deference to the trial
court as fact finder, because of its opportunity to observe the
participants at first hand.

(29a, 29b)
Criminal Law Ä 44--Rights of Accused--Fair Trial--Security
Measures--Metal Detector at Entrance to Courtroom--
Additional Armed Bailiffs.
In a capital murder prosecution, defendant's due process right
to a fair trial was not impaired by either the installation of a
metal detector for the public coming into the courtroom or
the presence of additional armed bailiffs during one witness's
testimony. The use of a metal detector outside the courtroom,
like the use of additional security forces within the courtroom,
is not a measure that is inherently prejudicial, and so it need
not be justified by compelling evidence of imminent threats to
the security of the court. Unlike shackling and the display of
the defendant in jail garb, the use of a metal detector does not
identify the defendant as a person apart or as worthy of fear
and suspicion. In addition, the jury in this case did not pass
through the metal detector and may not have been aware of it.
Even if the jury was aware of the metal detector, the jury may
well have considered it a routine security device. The public
is inured to the use of metal detectors in public places such
as courthouses, and no reflection upon a defendant's guilt or
innocence need be inferred from their use. Further, there was
no indication that defendant was prejudiced by the occasional
presence of one or two uniformed bailiffs beyond the three
officers constituting the bare minimum necessary to provide
security.

(30)
Criminal Law Ä 44--Rights of Accused--Fair Trial--Security
Measures.
Certain security measures may burden the right to a fair trial.
In particular, to require a criminal defendant to appear before
the *916  jury under physical restraint may impair that right
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by leading the jury to infer he or she is a violent person and
by tending to dispel the presumption of innocence. Visible
physical restraints should not be ordered in the absence of
evident necessity or manifest need, and the imposition of
physical restraints in the absence of a record showing of
violence or a threat of violence or other nonconforming
conduct will be deemed to constitute an abuse of discretion.
Other security measures, however, may not require such
justification, and reside within the sound discretion of the
trial court. The presence of armed guards in the courtroom
would not require justification on the record unless they
are present in unreasonable numbers. Measures such as
shackling or the appearance of the defendant in jail garb are
inherently prejudicial and are subject to exacting scrutiny,
but precautions such as the use of additional armed security
forces are not, because of the wider range of inferences that a
juror might reasonably draw from the officers' presence. The
presence of such guards is not inherently prejudicial, and their
appearance at trial will be reviewed on a case-by-case basis
to determine whether the defendant actually was prejudiced.

(31a, 31b)
Criminal Law Ä 77--Rights of Accused--Aid of Counsel--
Defendant's Ability to Assist in Defense--Effect of
Conditions of Confinement.
In a capital murder prosecution, the conditions of defendant's
confinement both before and during the guilt phase of the
trial did not cumulatively impair his ability to assist in his
defense and to defend himself in violation of U.S. Const., 6th
and 14th Amends., and Cal. Const., art. I, Ä 15. Defendant
was not deprived of all means of preparing his defense,
but merely suffered circumstances he found disagreeable
and disruptive. Further, the court was solicitous regarding
defendant's complaints, frequently contacting jail authorities
and holding hearings to attempt to resolve problems, and
ordering that no searches of defendant's cell be conducted
except for security reasons and that the contents of defendant's
legal file not be divulged to the prosecution. Defendant had
frequent access to the law library. Most significantly, the
comments of defense counsel and of defendant himself on
the eve of the evidentiary portion of the trial established
clearly that defendant had been able to take advantage of
adequate opportunities to assist in his own defense. Also, the
record indicated that defendant confirmed he had consulted
with counsel on a daily basis during trial, and defendant was
present at trial proceedings that lasted for many months and
in which he clearly was able to assist counsel in mounting a
vigorous defense.

(32)
Criminal Law Ä 556--Appellate Review--Presenting and
Preserving Questions in Trial Court.
An appellate court will ordinarily not *917  consider
procedural defects or erroneous rulings in connection with
relief sought or defenses asserted, where an objection could
have been but was not presented to the lower court by some
appropriate method.

(33a, 33b)
Homicide Ä 41--Evidence--Defendant's Admissions to
Jailhouse Informant--Violation of Sixth Amendment Right to
Counsel--Reliability-- Potential for Prejudice.
In a capital murder prosecution, the trial court did not
abuse its discretion in failing to exclude testimony of a
jailhouse informant that defendant admitted the charged
murder. In order to prove a claim that admission of
evidence of a jailhouse admission violates a defendant's
right to counsel (U.S. Const., 6th Amend.), the defendant
has the burden of demonstrating that the police and the
informant took some action, beyond merely listening, that
was designed deliberately to elicit incriminating remarks.
Defendant made no attempt to meet this burden in the trial
court. Further, defendant's references to the transcript of the
grand jury report regarding the use of inmates to secure
incriminating statements from persons represented by counsel
were unavailing, since this record was not before the trial
court, and not subject to judicial notice. Further, the record
before the trial court did not demonstrate the testimony
was unreliable, and informant testimony is not inherently
unreliable. The probative force of the evidence was obvious,
and there was no danger of undue consumption of time or of
confusion of the issues. Moreover, the evidence was not of a
sort likely to evoke an emotional bias against defendant or to
cause the jury to prejudge the issues on the basis of extraneous
factors.

(34)
Criminal Law Ä 289--Evidence--Admissibility--Weighing
Probative Value Against Danger of Prejudice.
When an objection to evidence is raised under Evid. Code, Ä
352, the trial court is required to weigh the probative value of
that evidence against the dangers of prejudice, confusion, and
undue time consumption. Unless these dangers substantially
outweigh probative value, the objection must be overruled.
On appeal, the ruling is reviewed for abuse of discretion.
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(35)
Criminal Law Ä 432--Evidence--Accomplice Testimony--
Immunity Agreements and Promises of Leniency--Due
Process.
In a capital murder prosecution, the trial court's denial
of defendant's motion to exclude the testimony of four
accomplices who testified for the prosecution did not violate
defendant's right to due process of law. Even though the
witnesses had been accorded immunity agreements and
promises of favorable treatment in unrelated pending cases,
and probation violation matters, those circumstances did
not render the testimony inherently unreliable. Although
there is some compulsion *918  inherent in any plea
agreement or grant of immunity, it is clear that an agreement
requiring only that the witness testify fully and truthfully is
valid. Upon independent review of the record, it was clear
that these agreements were not based upon the condition
that the witnesses testify in a particular manner at trial
or that they testify consistently with prior statements to
the police, such that the introduction of their testimony
constituted a violation of defendant's right to a fair trial.
In addition, the accomplices' testimony was corroborated
by the testimony of other witnesses and by other evidence
such as telephone and motel business records, defendant's
papers displaying the accomplices' names and telephone
numbers, and the testimony of a ballistics expert. Further,
the trial court determined that the total sums expended on
the witness protection program would be disclosed to the
defense, and defense counsel refrained from cross-examining
the witnesses on this point to avoid prosecution evidence
explaining that they were in the program to protect them from
defendant's retributive violence. Finally, there was no abuse
of discretion in admitting the testimony under Evid. Code,
Ä 352, since the testimony was probative and there was no
danger of undue consumption of time or of confusion of the
issues.

(36)
Criminal Law Ä 286--Evidence--Admissibility--Relevance--
Police Internal Affairs Investigation--Threats Against Police
Officer Crime Victim.
In a capital murder prosecution, the trial court did not abuse its
discretion in preventing defendant from presenting evidence
relating to a police internal affairs investigation relating to the
circumstances surrounding police receipt and communication
of a threat against the murder victim, a threat that was
attributed to defendant by a jailhouse informant. Evidence of
the threat was not presented against defendant in any form at

this trial. Hence, none of the evidence that formed the basis of
the internal affairs investigation was relevant to defendant's
trial, since the point of the investigation was not to discover
an attempt to manufacture evidence against defendant, but
rather to discover whether the police had failed to warn the
victim, who was also a police officer, of the planned shooting
or to protect him against it. Further, the trial court was within
its broad discretion in determining that the evidence would
consume an undue amount of time in relation to its probative
value and that it therefore should be excluded.

(37)
Criminal Law Ä 662--Appellate Review--Harmless and
Reversible Error-- Evidence--Hearsay.
In a capital murder prosecution, any error in the trial
court's denial of defendant's hearsay objection and objection
based on the confrontation clause (U.S. Const., 6th Amend.)
to testimony of a prosecution witness during redirect
examination *919  concerning statements by a codefendant
who was charged and tried separately that the trial court
admitted as statements against penal interest (Evid. Code,
Ä 1230) was harmless beyond a reasonable doubt. The
testimony concerned an earlier abortive attempt on their
part and that of others recruited by defendant, to kill the
victim of the charged murder. The testimony admitted during
redirect examination of this witness concerned his certainty
that the codefendant had been involved in the earlier murder
attempt because of statements that the latter made to the
witness when they were both incarcerated, and was designed
to rehabilitate the witness's credibility, since he had been
uncertain on this point during direct examination. Hence, the
statements were admitted merely to rehabilitate the credibility
of a witness on a tangential point and nothing in the statements
directly inculpated defendant or even mentioned him. Also,
the challenged evidence was cumulative to other testimony
that came before the jury in far greater detail, and any error in
its admission was harmless beyond a reasonable doubt.

(38)
Criminal Law Ä 566--Appellate Review--Presenting and
Preserving Objections--Evidence at Trial--Witnesses.
In a capital murder prosecution, defendant waived a claim of
error in the admission of the testimony of a child witness that
the murder victim's child, who was with the victim when he
was shot, had also been injured, by failing to object at trial
when the child first testified to that effect. In any event, even
if defendant's objection and later motion for mistrial based
on admission of this evidence preserved the issue, any error
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was harmless, since the jury had before it a stipulation that
the child's mother would testify that the victim's child had
not in fact been injured, so the probative value of testimony
to the contrary was minimal. Further, there was substantial
evidence supporting the trial court's determination that the
prosecutor did not know ahead of time that this child witness
would testify as he did, and the prosecutor did not exploit the
testimony which he later concluded was probably mistaken.
In addition, the trial court did not err in overruling defendant's
objection to the admission of evidence showing that some of
the bullets fired by defendant against his adult victim lodged
behind him in the wall of his child's classroom, since the
number of shots fired and the circumstance that the shots
sprayed over a relatively broad area were relevant to prove
malice aforethought.

(39)
Homicide Ä 101.4--Trial and Punishment--Death Penalty--
Special Circumstance--Killing in Retaliation for Testimony in
Criminal Proceeding.
In a capital murder prosecution, the trial court did not err
in failing to grant defendant's motion to strike the special
circumstance allegation that defendant killed the victim, a
police detective, in retaliation for his testimony in a criminal
proceeding ( *920  Pen. Code, Ä 190.2, subd. (a)(10)). There
was evidence to demonstrate that the plot to kill this detective
was undertaken with the purpose of preventing his testimony,
thus falling within the ambit of this special circumstance. It
was no defense to the special circumstance allegation that
the victim was not an important witness in the criminal
proceeding, so long as one of defendant's purposes was to
prevent the witness from testifying. Moreover, the jury found
this special circumstance allegation not true, and defendant
was not prejudiced by an improper inflation of the number of
special circumstance allegations.

(40)
Homicide Ä 101.4--Trial and Punishment--Death Penalty--
Special Circumstance--Killing of Peace Officer in Retaliation
for Exercise of Official Duties.
In a capital murder prosecution, the trial court did not
misinstruct the jury as to the special circumstance allegation
that the victim was a peace officer who was killed
intentionally in retaliation for the performance of his official
duties (Pen. Code, Ä 190.2, subd.(a)(7)), and sufficient
evidence supported the jury's finding that the special
circumstance allegation was true. It was not error for the trial
court to fail to instruct the jury that it was necessary to find

that defendant retaliated against the officer with the subjective
intent to exact revenge for what defendant believed was the
officer's lawful performance of his duties. Even though a
peace officer has to be acting lawfully in order to be engaged
in the performance of official duties, there was no basis for
interpreting the portion of the special circumstance relating
to retaliation to require that the defendant have a subjective
belief that the officer was acting lawfully when he or she
performed the duties for which defendant sought to retaliate.
Such an interpretation would be inconsistent with the purpose
of the special circumstance. Also, trial counsel was not
incompetent in failing to request such instruction. Further,
there was substantial evidence that the officer was engaged
in the lawful performance of his duties in investigating
and assisting in the prosecution of defendant for a robbery
and there was substantial evidence that defendant killed the
detective as retaliation for his part in that prosecution.

(41)
Criminal Law Ä 450.2--Argument and Conduct of Counsel--
Prosecutor-- Delayed Discovery--Informant Testimony.
In a capital murder prosecution, the prosecutor did not commit
misconduct either in failing to disclose to the defense prior to
the preliminary hearing evidence of testimony of a jailhouse
informant or in failing to inform the defense of an alleged
system used in the county jail to employ inmates to secure
statements from notorious defendants. The delay in providing
the defense with the informant's statement was not prejudicial,
and there was no evidence in the record to support defendant's
allegation of a jailhouse informant system. *921

(42)
Homicide Ä 87--Trial--Instructions--Identity and
Participation in Offense--Instruction That Defendant Can Be
Found Guilty Either as Perpetrator or as Aider and Abettor.
In a capital prosecution for murder and conspiracy, the trial
court did not err in instructing the jury that defendant could
be found guilty of murder either as a direct perpetrator or
as an aider and abettor. An accusatory pleading charging
a defendant with murder need not specify the theory of
murder on which the prosecution intends to rely. Normally,
the accused will receive adequate notice of the prosecution's
theory of the case from the testimony presented at the
preliminary hearing. In this case, even though the prosecutor
contended throughout the trial that defendant was the person
who shot and killed the victim, defendant was put on actual
notice through the conspiracy charge that he could be subject
to accomplice liability for the murder.

EXHIBIT F



People v. Jenkins, 22 Cal.4th 900 (2000)
997 P.2d 1044, 95 Cal.Rptr.2d 377, 00 Cal. Daily Op. Serv. 3495...

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 13

(43)
Homicide Ä 87--Trial--Instructions--Identity and
Participation in Offense--Need for Unanimity Instruction.
In a capital murder prosecution in which the jury was
instructed on accomplice liability as well as on premeditated
murder, the trial court was not required by state and federal
constitutional principles of due process of law to instruct the
jury on the need for unanimity as to the facts upon which
any conviction for the crime of murder is based. There is no
requirement that a jury unanimously agree upon the theory of
the defendant's culpability, and this rule applies to theories of
guilt premised upon aiding and abetting or direct culpability.
As long as each juror is convinced beyond a reasonable doubt
that the defendant is guilty of murder as that offense is defined
by statute, the jury need not decide unanimously by which
theory he or she is guilty. More specifically, the jury need
not decide unanimously whether the defendant was guilty as
the aider and abettor or as the direct perpetrator. Not only
is there no unanimity requirement as to the theory of guilt,
the individual jurors themselves need not choose among the
theories, so long as each is convinced of guilt. Further, jurors
need not unanimously agree on whether the defendant is an
aider and abettor or a principal even when different evidence
and facts support each conclusion.

(44)
Criminal Law Ä 239--Trial--Course and Conduct of Trial--
Conduct and Deliberations of Jury--Reading Testimony After
Submission--Lack of Notification to Defense--Prejudice.
In a capital murder prosecution, although the trial court erred
in permitting certain testimony to be read to the jury during
its deliberations without notifying defense counsel, the error
was harmless. Trial counsel had not waived the statutory
right to be notified of jury requests for the reading *922  of
testimony (Pen. Code, Ä 1138). However, a conviction will
not be reversed for a violation of Ä 1138 unless prejudice is
shown. Counsel should be notified in order to ensure that he
or she has an opportunity to object to the course of action
undertaken by the court or suggest an alternative course, but
the primary goal served by Ä 1138 is to provide the jury
with the evidence it needs for its deliberations. In light of
the trial court's specific inquiry whether the jury wished to
hear additional portions of the requested testimony and the
jury's response, and the circumstance that the testimony that
was read to the jury clearly was admissible and met the jury's
precise request, the tardy notification of counsel and counsel's

absence from the reading of the testimony cannot have had
any effect upon the verdict.

(45)
Criminal Law Ä 521.4--Punishment--Penalty Trial of
Capital Prosecution--Evidence in Aggravation--Notice to
Defendant--Adequacy.
In a capital murder prosecution, defendant received adequate
notice of evidence of an assault introduced as aggravating
evidence during the penalty phase (Pen. Code, Ä 190.3),
and the trial court did not err in failing to grant defendant
a continuance to meet this evidence. Before trial, the
prosecution gave notice to defendant that it intended
to present evidence in aggravation of defendant's prior
conviction for assault with a deadly weapon. After entry of the
guilt phase verdict, the prosecution proposed to call witnesses
who would testify not only to the circumstances of the prior
charged assault, to which defendant pleaded guilty, but also
to the circumstances of the related assault on that victim's
father the following day, which related charge was dropped
pursuant to a plea agreement. Notice pursuant to Ä 190.3 that
the prosecution will present evidence relating to a prior crime
or conviction is sufficient to alert the defense that evidence
regarding uncharged crimes or other misconduct committed
as part of the same incident or course of conduct as the prior
crime or conviction may be offered. In addition, actual notice
may be provided not only by the statutory notice, but by
supplemental information such as police reports. In this case,
the two assaults were interrelated, and defendant received the
police report relating to the second assault long before trial.
In any event, there was no prejudice.

(46)
Criminal Law Ä 214--Trial--Continuance--Discretion of Trial
Court-- Appellate Review.
In a criminal case, the trial court has broad discretion to
determine whether good cause exists to grant a continuance
of the trial (Pen. Code, Ä 1050, subd. (e)). A showing of
good cause requires a demonstration that counsel and the
defendant have prepared for trial with due diligence. When
a continuance is *923  sought to secure the attendance of
a witness, the defendant must establish that he or she had
exercised due diligence to secure the witness's attendance,
that the witness's expected testimony was material and not
cumulative, that the testimony could be obtained within a
reasonable time, and that the facts to which the witness would
testify could not otherwise be proven. The court considers
not only the benefit that the moving party anticipates but
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also the likelihood that this benefit will result, the burden on
other witnesses, jurors, and the court and, above all, whether
substantial justice will be accomplished or defeated by a
granting of the motion. The trial court's denial of a motion for
continuance is reviewed for abuse of discretion.

(47a, 47b)
Criminal Law Ä 520--Punishment--Penalty Trial of
Capital Prosecution--Defendant Representing Himself--
Continuance--Trial Court Discretion.
During the penalty phase of a capital murder prosecution,
in which defendant elected to represent himself, the trial
court did not abuse its discretion, and defendant was not
deprived of due process, by the court's denials of his requests
for continuance. The need for continuance was caused by
defendant's persistent failure in the period leading up to the
penalty phase to cooperate with counsel and his deliberate
obstruction of his own counsel's reasonable attempts to
determine the nature of the proposed witnesses' testimony. In
addition, defendant had not demonstrated that a continuance
would be useful in producing specific relevant mitigating
evidence within a reasonable time. Further, defendant had
stated that he was prepared for the penalty phase and had
consulted with his prospective witnesses, and defendant
accepted self-representation on the understanding that no
additional time would be granted. Also, the trial court could
reasonably have concluded the missing witnesses, including
potential psychiatric experts who might be able to describe
the mental illness of defendant's mother, would have provided
testimony that was largely cumulative. Finally, the court was
within its discretion in denying the requested continuances on
grounds that the requests were based upon a desire to delay
the proceedings in an effort to affect the composition of the
jury or to cause a mistrial.

(48a, 48b)
Criminal Law Ä 87--Rights of Accused--Aid of Counsel--
Self-representation--Continuance--Trial Court Discretion.
A criminal defendant cannot reasonably be expected to
proceed to trial without any time for preparation. A trial
court's failure to provide an adequate continuance when it
grants a defendant's timely motion for self-representation is a
denial of due process of law. However, a midtrial motion for
self-representation may be denied on the ground that delay
or a continuance would be required. A trial court *924  may
condition the granting of such a motion for self-representation
on the defendant's waiver of a continuance. It is not every
denial of a request for more time that violates due process

even if the party fails to offer evidence or is compelled to
defend without counsel. Instead, the answer must be found
in the circumstances present in each case, particularly in the
reasons presented to the trial judge. Even in a capital case, if
the defendant cannot show that he or she has been diligent
in securing the attendance of witnesses, or that specific
witnesses exist who would present material evidence, given
the deference necessarily due a trial judge in regard to the
denial or granting of continuances, the court's ruling denying
a continuance does not support a claim of error under the
federal Constitution.

(49a, 49b)
Criminal Law Ä 87.2--Rights of Accused--Aid of Counsel--
Self-representation--Resources Available to Incarcerated
Defendant--Capital Prosecution.
During the penalty phase of a capital murder prosecution, in
which defendant elected to represent himself with advisory
counsel, defendant was not deprived of his constitutional
right of self-representation by restrictive conditions of
confinement at the county jail and restrictive security
measures in the courtroom. The trial court, when it became
aware of defendant's difficulties, ordered that defendant
be given unlimited access to the telephone and similarly
ordered that the county jail make the attorney visiting room
available to defendant over the weekend to permit further
consultation with his assistants. The record contained his
counsel's assertion that defendant knew the facts and issues
in the case better than most attorneys would. The adequacy
of the resources made available to defendant also was
demonstrated by the circumstance that before undertaking
self-representation, defendant stated he had contacted his
prospective penalty phase witnesses repeatedly during the
guilt phase, and by his remarkable performance during the
penalty phase. Finally, even if the trial court's refusal to permit
defendant to interview an out-of-state expert witness before
he testified was erroneous, there was no prejudice, because
that witness's testimony was excluded as irrelevant.

(50)
Criminal Law Ä 87--Rights of Accused--Aid of Counsel--
Self-representation--Resources Available to Incarcerated
Defendant.
Although a criminal defendant who is representing himself
or herself may not be placed in the position of presenting
a defense without access to a telephone, law library,
runner, investigator, advisory counsel, or any other means
of developing a defense, this general proposition does not
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dictate the resources that must be available to defendants.
Institutional and security concerns of pretrial detention
facilities may *925  be considered in determining what
means will be accorded to the defendant to prepare his or her
defense. When the defendant has a lawyer acting as advisory
counsel, his or her rights are adequately protected.

(51)
Criminal Law Ä 87.2--Rights of Accused--Aid of Counsel--
Self-representation--Penalty Phase of Capital Prosecution--
Knowing and Intelligent Waiver of Right to Counsel.
During the penalty phase of a capital murder prosecution, in
which defendant elected to represent himself with advisory
counsel, defendant knowingly and intelligently waived his
right to counsel. After an extended period of pretrial
incarceration in which he was accorded advisory counsel
status, defendant would have known when he secured full
self-representation what sort of access to the telephone he
could expect, that he often returned to the county jail late at
night on court days, and that normally the attorney interview
room in the county jail was not open on weekends. The
court did advise him that he would not receive any additional
privileges. As long as the record as a whole shows that
the defendant understood the dangers of self-representation,
no particular form of warning is required. Finally, when
defendant sought self-representation, he asserted that he
already had contacted his witnesses, knew what they would
say, and was prepared to present his case.

(52)
Criminal Law Ä 87.2--Rights of Accused--Aid of Counsel--
Self-representation--Penalty Phase of Capital Prosecution--
Security Measures in Courtroom.
During the penalty phase of a capital murder prosecution, in
which defendant elected to represent himself with advisory
counsel, the trial court did not abuse its discretion in allowing
the bailiff to impose courtroom security measures. The court
was within its discretion in accepting the bailiff's statement
that the courthouse did not have secure facilities, which
would be necessary for an in-custody defendant convicted of
special circumstance murder, for interviews defendant wished
to undertake with his investigator and penalty consultant.
Further, the trial court arranged for the attorney visiting room
at the county jail to be made available to defendant for
extended hours. For the same security reasons, the court was
within its discretion in agreeing with the bailiff's reasonable
admonition that defendant should not be permitted to move
about the courtroom during the penalty phase of the trial. As

for defendant's use of exhibits on the blackboard, the court
observed that advisory counsel could place the exhibits on the
blackboard if defendant wished.

(53)
Criminal Law Ä 87.2--Rights of Accused--Aid of Counsel--
Self-representation--Penalty Phase of Capital Prosecution--
Defendant's Illness.
During the penalty phase of a capital murder prosecution, in
which defendant elected to represent himself with advisory
*926  counsel, the record showed that defendant was not

forced to proceed at the penalty phase with a serious illness.
On the contrary, the record showed that the trial court noticed
that defendant had laryngitis and ordered that he receive
medical attention, and that he appeared the following day and
continued to represent himself without any indication that he
was too ill to proceed.

(54)
Criminal Law Ä 522.6--Punishment--Penalty Phase of
Capital Prosecution--Argument--Aggravating Evidence--
Lack of Remorse.
During the penalty phase of a capital murder prosecution,
defendant waived a claim of prosecutorial misconduct during
closing argument by failing to object at the time. In any
event, there was no misconduct. The prosecutor suggested
that defendant had destroyed several lives, including those of
the codefendants, that he now wanted forgiveness, but that he
never had admitted he had done anything terrible, and that he
had no compassion and no soul. Lack of evidence of remorse
is a proper subject for consideration at the penalty phase. The
prosecutor's comment that defendant had children by different
women, none of whom he had married, was based upon the
evidence and was a proper response to defendant's evidence
in mitigation that he was a good family man and excellent
father. Finally, the prosecutor's comment that he had heard
someone talking about the case and saying that òthey used a
machine gun in the shadow of a cross,ñ while perhaps unduly
melodramatic, properly referred to evidence establishing that
the murder occurred in front of a church daycare center.

(55)
Criminal Law Ä 522.2--Punishment--Penalty Phase of Capital
Prosecution--Argument--Comment on Witnesses.
During the penalty phase of a capital murder prosecution,
the trial court did not improperly limit defendant's closing
argument to the jury when it sustained the prosecutor's
objection to defendant's statement that the police and the
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district attorney had conferred and determined that they were
not pleased with a certain witness's statements to the police.
In sustaining the objection, the trial court asked defendant not
to characterize, but instead to just summarize the evidence.
It was proper to sustain the prosecutor's objection when
defendant began commenting on matters not within the
evidence, such as the motivation of the prosecutor and
the police during interviews with the witness. Although
defendant was entitled to urge his interpretation of the
evidence, he was not entitled to assert as fact matters as to
which no evidence had been presented. In the context of
defendant's argument, the trial court's admonition adequately
conveyed this point, and it did not prevent defendant from
continuing to urge his interpretation of events upon the jury.
*927

(56)
Criminal Law Ä 520--Punishment--Penalty Phase of Capital
Prosecution-- Fair and Reliable Determination Under Eighth
Amendment.
In a capital murder prosecution, defendant failed to
demonstrate that the circumstances under which the penalty
phase was conducted violated his right under U.S. Const.,
8th Amend., to a fair and reliable penalty determination.
The required reliability is attained when the prosecution has
discharged its burden of proof at the guilt and penalty phases
pursuant to the rules of evidence and within the guidelines
of a constitutional death penalty statute, the death verdict has
been returned under proper instructions and procedures, and
the trier of penalty has duly considered the relevant mitigating
evidence, if any, that the defendant has chosen to present. A
judgment of death entered in conformity with these rigorous
standards does not violate the Eighth Amendment reliability
requirements.

(57)
Criminal Law Ä 520--Punishment--Penalty Phase of Capital
Prosecution-- Jury Misconduct--Raising Impropriety of Guilt
Verdict.
During the penalty phase of a capital murder prosecution,
the trial court did not err with respect to the guilt verdict in
failing to examine the foreperson regarding his opinion that
one juror had failed to deliberate during the guilt phase, since
the trial court determined and counsel conceded that any effort
to impeach the guilt verdict was to be conducted by way of a
motion for new trial.

(58)

Criminal Law Ä 520--Punishment--Penalty Phase of Capital
Prosecution-- Jury Misconduct--Appellate Review--Waiver.
During the penalty phase of a capital murder prosecution,
defendant waived any claim on appeal that the jury's
deliberations were tainted by one juror's inability to deliberate
by failing to object on that ground at the time. In fact, after the
trial court examined the jury foreperson under oath, defense
counsel concluded from some of the foreperson's statements
that the juror who defendant claimed was unable to deliberate
in fact was a holdout juror who was the sole supporter of
a sentence less than death. The prosecutor sought further
examination and asserted the juror should be excused, but
defense counsel vigorously opposed the prosecutor's request
on the ground that there was no indication the juror was
unable to follow the law, and that further examination could
coerce the holdout juror to go along with the majority and vote
for a sentence of death.

(59)
Criminal Law Ä 520--Punishment--Penalty Phase of Capital
Prosecution-- Jury Misconduct--Exposure to Publicity--
Adequacy of Trial Court Inquiry and Response.
During the penalty phase of a *928  capital murder
prosecution, when the trial court was informed of
news accounts regarding allegations that defendant's wife
possessed a list of persons whom defendant wanted killed in
retaliation for their participation in his prosecution, the trial
court did not err in discharging two jurors but not a third who
had been exposed to this publicity. Further, the presumption of
prejudice arising from the jurors' inadvertent exposure to this
publicity was rebutted. In addition, the trial court was under
no obligation to inform the remainder of the jurors, who were
unaware of the content of the news reports, that the reports
were false, nor would such an instruction have benefited
defendant in view of the jurors' ignorance. It is misconduct
for a juror to read or listen to news accounts relating to the
case in which he or she is serving. However, on appeal, a trial
court's credibility determinations and findings on questions
of historical fact are accepted if supported by substantial
evidence. In this case, the trial court discharged persons with
detailed knowledge of the contents of the news reports; the
remaining juror knew very little, asserted that he could be
fair to defendant and that the publicity would not affect him,
seemed relieved when informed that the content of the news
reports was false, and appeared to the court to be particularly
conscientious. Further, the trial court was justified in failing to
conduct further inquiry of the jurors about an additional news
report regarding the assertedly shady payment of $65,000
to defendant's counsel. An assumption that the jurors paid
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particular attention to the trial court's admonition to avoid
exposure to publicity was warranted, because two jurors had
been discharged for failing to obey that admonition.

(60)
Criminal Law Ä 520--Punishment--Penalty Phase of Capital
Prosecution-- Trial Court Bias.
During the penalty phase of a capital murder prosecution,
defendant was not deprived of due process by any impartiality
or bias on the part of the trial court. Even though the trial
court experienced some frustration at what it believed to be
defendant's attempts to manipulate the court and to cause a
risk of mistrial, nothing in the record demonstrated that the
court lost its impartiality.

(61)
Homicide Ä 101.2--Punishment--Death Penalty--Validity and
Constitutionality.
The special circumstances set forth in Pen. Code, Ä 190.2,
are not overinclusive by their number or by their terms, and
they have not been construed in an unduly expansive manner.
Hence, this portion of the death penalty statute does not
violate U.S. Const. 5th, 6th, 8th, or 14th Amends.

(62)
Homicide Ä 101.5--Punishment--Death Penalty--Aggravating
Factors-- Circumstances of Crime--Validity and
Constitutionality.
Pen. Code, Ä 190.3, factor (a), which permits the jury
during the *929  penalty phase of a capital prosecution to
consider the circumstances of the crime in aggravation, is
not violative of U.S. Const., 8th Amend., on the basis of
vagueness or other grounds. The jurisprudence on capital
punishment has established that the sentencer should consider
the circumstances of the crime in deciding whether to impose
the death penalty, and this factor instructs the jury to consider
a relevant subject matter and does so in understandable terms.
Further, it is not inappropriate that a particular circumstance
of a capital crime may be considered aggravating in one
case, while a contrasting circumstance may be considered
aggravating in another case. The sentencer is to consider the
defendant's individual culpability; there is no constitutional
requirement that the sentencer compare the defendant's
culpability with the culpability of other defendants. A jury
should consider the circumstances of the crime in determining
penalty, but this is an individualized, not a comparative

function. The focus is upon the individual case, and the jury's
discretion is broad.

(63)
Homicide Ä 101.2--Punishment--Death Penalty--Equal
Protection.
Distinction in treatment between capital defendants and other
persons convicted of felonies is not arbitrary.

(64)
Homicide Ä 101.2--Punishment--Death Penalty--
Constitutionality--Jury's Burden of Proof.
The death penalty law does not violate U.S. Const., 8th
and 14th Amends., in its failure to instruct the jury as to a
burden of proof in selecting the penalty to be imposed. Unlike
the guilt determination, the sentencing function is inherently
moral and normative, not factual and hence, not susceptible to
a burden of proof quantification. The instructions as a whole
adequately guide the jury in carrying out their moral and
normative function.

(65)
Homicide Ä 101.5--Punishment--Death Penalty--Aggravating
Factors-- Prior Charge Dismissed Pursuant to Plea
Agreement--Validity and Constitutionality.
During the penalty phase of a capital murder prosecution,
the use, in aggravation, of evidence of a prior assault, a
charge that had been dropped pursuant to defendant's plea
agreement, did not constitute a breach of the plea agreement.
The introduction of evidence, pursuant to Pen. Code, Ä 190.3,
factor (b), of the facts underlying charges dismissed as part of
a plea agreement does not violate a defendant's constitutional
rights. Further, defendant did not demonstrate that he was
promised that evidence of the assault would not be used
against him in further proceedings.

(66)
Criminal Law Ä 521.3--Punishment--Penalty Trial of
Capital Prosecution:Homicide Ä 101.5--Mitigating Factors--
Defendant's *930  Unreasonable Belief in Moral
Justification.
During the penalty phase of a capital murder prosecution,
Pen. Code, Ä 190.3, factor (f) (whether offense was committed
under circumstances which defendant reasonably believed
to be moral justification or extenuation for defendant's
conduct), did not improperly limit consideration of mitigating
evidence of defendant's unreasonable belief that his victim,
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a police detective, had set him up for an earlier prosecution.
No improper limitation on the jury's consideration of
mitigating evidence occurs by virtue of the wording of
Pen. Code, Ä 190.3, factor (f). The mitigating value of a
defendant's unreasonable belief in moral justification for, or
in extenuation of, the crime may be considered pursuant to
Pen. Code, Ä 190.3, factor (k), and under the jury instruction,
as given in defendant's case, that the jury may consider any
other circumstance which extenuates the gravity of the crime
even though it is not a legal excuse for the crime.
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GEORGE, C. J.

Following the guilt phase of a capital trial, in which
defendant was represented by two defense counsel, a jury
found defendant Daniel Steven Jenkins guilty, among other
charges, of the first degree murder of and conspiracy to

murder Thomas Williams (Pen. Code, ÄÄ 182, 187), 1  and
of the attempted murder of George Carpenter (ÄÄ 187, 664).
The jury found true the special circumstance allegation that
Williams was a peace officer who was killed intentionally
in retaliation for the performance of his official duties. (Ä
190.2, subd. (a)(7).) At the penalty phase, in which defendant
primarily represented himself, the jury fixed the penalty at
death. The trial court denied defendant's motion for new trial
and for modification of the verdict, and imposed a sentence
of death. *931

1 All further statutory references are to the Penal
Code unless otherwise indicated.

This appeal is automatic. (Cal. Const., art. VI, Ä 11; Pen.
Code, Ä 1239, subd. (b).) We conclude that the judgment
should be affirmed in its entirety.

I. Facts

A. Guilt Phase Evidence

1. Prosecution case

The prosecution's evidence demonstrated that defendant
planned and committed the crimes at issue in this proceeding,
involving the attempted murder of George Carpenter and
the conspiracy to murder and actual murder of Los Angeles
Police Department Detective Thomas Williams, because in a
trial for robbery Carpenter (as the robbery victim) was the
principal prosecution witness against defendant and Williams
was the investigating officer.

The robbery of Carpenter occurred in North Hollywood
in October 1984, while Carpenter and another man were
en route to deposit the day's business receipts. Carpenter
supplied the police with a license number of the automobile
in which the two men who had robbed him were driving,
and that vehicle was traced to defendant. Defendant admitted
his involvement to one of his criminal cohorts but declared
his innocence to Detective Williams. Carpenter positively
identified defendant, both to Williams and again at the
preliminary hearing, as one of the two assailants.

a. Attempted murder of George Carpenter
Defendant made two attempts to have Carpenter killed. First,
he hired Jeffrey Bryant and Todd Shaw to kill Carpenter,
but called off the attempt when Shaw failed to follow
his precise instructions. Jeffrey Bryant, testifying under a
grant of immunity, recounted that defendant commented,
òno witness, no case. ñ On July 4, 1985, at defendant's
behest, Anthony Bryant shot Carpenter, while defendant
and Jeffrey Bryant established an alibi for defendant. The
prosecution's evidence established that Carpenter was dining
in a restaurant when a man shot him in the head, torso,
and legs. After multiple surgeries, Carpenter was released
from the hospital and fled the area. Jeffrey testified that
he had heard Anthony admit shooting Carpenter. Jeffrey
also testified that he observed defendant pay Anthony for
the shooting, that he, Jeffrey, had disposed of the stolen
automobile used in the shooting, and that defendant had
disposed of the weapon given by defendant to Anthony to
perform the shooting. Another witness, an acquaintance of
defendant's named Elihue Broomfield, testified that defendant
told him he *932  had hired men to shoot Carpenter in a
Hollywood bar, but that despite multiple gunshot wounds,
Carpenter had survived. The prosecution also introduced
telephone company records establishing contact between
defendant, Shaw, and Anthony and Jeffrey Bryant prior to the
shooting.

b. Murder of Detective Williams
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Detective Williams was killed in a spray of gunfire in front
of his son's daycare center in the early evening of October
31, 1985. Defendant (along with codefendants Duane Moody,
Ruben Moss, Voltaire Williams, David Bentley, and Reecy
Cooper) was charged with the murder of Detective Williams

and with conspiracy to murder Williams. 2

2 At the guilt phase of the trial, defendant was
tried jointly with codefendant Moss before separate
juries, but at the penalty phase, defendant was
tried separately. Codefendants Moody, Cooper, and
Williams were tried separately from defendant.

The evidence regarding defendant's involvement in the
conspiracy and the murder of Detective Williams came
primarily from the testimony of immunized witnesses-David
Bentley, Jeffrey Bryant, Aladron Hunter, and Tyrone Hicks.
Their testimony, in addition to testimony from persons
who witnessed the shooting, or to whom defendant made
incriminating statements, or who were involved in the
disposal of the murder weapon, as well as ballistics evidence
and telephone records, established that defendant directed
various plans for others to kill Williams, and ultimately that
defendant himself killed Williams.

Defendant solicited Jeffrey Bryant to murder Williams, telling
him that he wished to prevent Williams's testimony at the
Carpenter robbery trial. Defendant engaged in some planning
activity with Bryant, but when Bryant found out Williams
was not a security guard, as defendant had declared, but
instead was a police officer, Bryant announced he would not
participate.

On October 24, 1985, codefendant Voltaire Williams solicited
Aladron Hunter to perform the murder, for the announced
purpose of preventing the detective's testimony in court. On
October 25, 1985, Voltaire drove with Hunter to defendant's
home. Voltaire entered the residence and returned with a
weapon. Voltaire got into an automobile identified by a
witness to the shooting of the detective as being similar
to the vehicle from which the shots were fired. Hunter
followed Voltaire to a location a few blocks past a school
and was instructed by Voltaire to wait for an orange-and-
white Toyota pickup truck with a camper shell on the back.
Voltaire instructed Hunter to drive by the pickup truck and
shoot the intended victim in the head after the latter, whom
he described, had picked up his child from the school.
Voltaire *933  stated he needed to get instructions from
defendant regarding when the victim would arrive. Voltaire

then retrieved the weapon from his automobile and gave it to
Hunter.

Hunter found himself unable to shoot the victim when he
arrived. Hunter met Voltaire later in the evening, informing
him that he had not carried out the shooting and observing
that he thought the intended victim was a police officer and
not a security guard.

Two persons who lived near the Faith Baptist Church School
in Canoga Park, where the shooting of Detective Williams
occurred, testified that on October 25, 1985, they observed
codefendants Moody and Moss in an automobile parked near
the school. A third man seated in the rear of the vehicle may
have been defendant.

Defendant also approached David Bentley two or three weeks
before Halloween in 1985, for assistance in finding a contract
killer. Bentley solicited Tyrone Hicks, who conferred with
Moss, Bentley, and defendant regarding terms. Defendant
directed Hicks to come to his home.

Two or three days before Halloween in 1985, Moss, Cooper,
and Bentley picked up Hicks, informing him they were
going to show him what he was supposed to do. When the
men arrived at defendant's home, Hicks was introduced to
defendant as the driver.

Defendant went with Bentley to a lookout point and instructed
him to look for a small orange Toyota or Datsun truck with
a camper shell on it, stating that the man in the truck was
the person he wanted to have killed, and that Bentley was to
contact Moss when Bentley saw the truck and inform him of
the direction the truck was headed.

Bentley waited 20 minutes, did not see the truck, and received
no response when he activated Moss's pager.

In the meantime, Moss had driven Hicks and Cooper to the
church school, where he gave them instructions regarding
the murder. While they waited, Moss stated that previous
attempts on the victim's life had failed, in one case because
the gunman had lost his nerve.

Hicks observed the orange-and-white truck arrive at the
school, but it departed before the plan could be executed.
Defendant later berated Moss, and complained that now the
victim would be able to testify against him the following day.
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Moss assured him they would kill the victim before then.
*934

On the way home, Bentley informed Hicks that it was
improbable that defendant would pay him more than a few
hundred dollars for his participation in the crime. Hicks
announced his reluctance to participate further.

An acquaintance of Hicks's recalled that Hicks had said to
him that he was part of a plan to shoot a person near a
school, that (as Hicks had testified) he had been picked up in
a limousine and had seen the victim and the cars that were to
be used, but that he had gotten scared. Additionally, Hicks's
girlfriend recalled that Hicks had told her the plan was to kill
a police officer, and that he had been shown where the officer
picked up his son after school. Hicks told her he was supposed
to be the driver, but that when the victim arrived from an
unexpected direction, they abandoned the plan.

Telephone records disclosed prolific telephone contact
between the homes, residences, and pager numbers of
Bentley, Moss, Cooper, Moody, and Voltaire Williams in
the week preceding October 31, 1985. When defendant's
briefcase subsequently was seized from his sister's home,
it contained notations of the names and telephone numbers
of Hicks, Moody, and Moss, as well as Voltaire Williams's
telephone number and the names Tyrone and Reecy.

The prosecution's evidence established that defendant
ultimately took matters into his own hands. As noted, in
October 1985, defendant was on trial for the robbery of
Carpenter, and Detective Williams, as investigating officer,
sat at counsel table during the trial. Defendant paid his friend
Steve Ballow a nominal sum to testify in his behalf on
October 30, 1985, and to provide defendant with a false alibi
at the trial. Defendant explained to Ballow that he had not
committed the robbery but had lent his car to a cousin who
had committed the offense. He was upset about the trial and
said he wished the police officer were dead. Ballow observed
that Cooper, Moody, and Moss accompanied defendant to
and from court, and Moody and Moss were detailed to drive
Ballow home.

Elihue Broomfield, an acquaintance of defendant's from many
years before, was at the courthouse on October 31, 1985, and
happened to observe defendant's trial. Defendant approached
him and invited him to go home with him during the lunch
break. Defendant told Broomfield that he had not committed
the robbery and that he had been set up by Detective Williams

and Carpenter, but that defendant's car had been used in
the robbery. Defendant stated he would not tolerate being
set up by a police officer and would not incur a conviction
without securing revenge. Defendant said he would ògetñ
the officer and would have someone armed with a weapon
ògetñ *935  Detective Williams that evening. He said he
had had Williams followed and knew his routine. He showed
Broomfield a weapon that appeared to be an Uzi and said it
fired 10 to 20 rounds per second in rapid succession. He said
he had more than one contract killer to do the job. Broomfield
subsequently identified the murder weapon as similar to the
gun that defendant showed him.

While they were at defendant's home, defendant made a
telephone call, during which Broomfield overheard defendant
say that everybody had to be together at 1600 hours or òitñ
would not work. Over lunch, defendant said he could not bear
to be in jail while the man who had set him up would be
at a picnic enjoying life. He said he would eliminate him.
Upon their return to the San Fernando courthouse, Broomfield
overheard defendant on the phone complaining that someone
could not be located, and stating that he and others had to
be at his home at a certain time and that òitñ had to occur
about 4:00 o'clock. Broomfield went to testify in another
case around 3:00 or 3:30 that afternoon, and then he and
defendant left the courthouse together. Telephone records
corroborated Broomfield's testimony regarding defendant's
telephone contacts.

Detective Williams signed his son out of the Faith Baptist
Church School at 5:40 p.m. and was gunned down as he and
his son approached their parked vehicle-an orange pickup
truck with a camper shell. Williams was hit by eight bullets,
two of which proved fatal. His truck also was riddled with
bullets, as were nearby walls and even the interior of the
school structure.

A woman who was present picking up her son from the
school shortly before 6:00 p.m. on October 31, 1985, heard
the gunfire. The boy reported that it sounded like a machine
gun. The mother and child took cover, but eventually emerged
to see Detective Williams slumped against his vehicle with
his son weeping nearby. Other witnesses heard the gunfire
and observed the victim's body slumped against the truck. The
police received the first call reporting the killing at 5:44 p.m.

Various witnesses saw a grayish automobile go up and down
the street in front of the school several times at approximately
5:30 p.m. that evening. One of these witnesses heard the

EXHIBIT F



People v. Jenkins, 22 Cal.4th 900 (2000)
997 P.2d 1044, 95 Cal.Rptr.2d 377, 00 Cal. Daily Op. Serv. 3495...

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 21

gunfire and saw the same vehicle come up the street and
rapidly accelerate to 60 or 65 miles per hour. The brother
of this witness approached the vehicle to advise the driver
that his headlights were not on. The witness was not certain
whether the driver-apparently the sole occupant-was African-
American, Hispanic, or White, though he reported to the
police that the driver was White.

A person on the grounds of the Faith Baptist School
on the evening of the murder heard what he thought
were firecrackers exploding and saw an *936  Oldsmobile,
possibly white, speeding down the street in front of the
property with its lights off. A husband and wife driving near
the school after 5:30 p.m. on October 31 saw a light-colored
full-size automobile, possibly a Chevrolet or Oldsmobile,
speeding away at between 45 and 60 miles per hour. When
they arrived at the school, they observed Detective Williams
slumped against his truck, dead. The woman thought the
vehicle she had seen speeding away resembled a photograph
of the automobile identified as the one defendant had been
using with Broomfield that same day. This automobile was
a two-door blue-and-white Oldsmobile that had been stolen
in Sepulveda on October 22, 1985. The automobile had been
parked for an extended period before October 31, 1985, in a
residential neighborhood in Canoga Park. A resident noted the
license number and testified that the automobile was parked
on the street on the morning of the murder, but that when
she returned from work around 5:00 p.m., it was gone. When
the automobile was recovered (after a tip from codefendant
Moody) on November 7, 1985, the ledge of the driver's door
was covered in gunshot residue of the type that the murder
weapon emitted profusely. The front part of the automobile
also contained nine expended shell casings.

Further evidence recovered in the period following the crime
was offered to prove defendant's culpability for the shooting.
Defendant announced to David Bentley on the evening of
October 31, 1985, that he ògot down hisself and ... took care
of that ass hisself [sic].ñ When Bentley asked what he meant,
defendant said Bentley would see it on the news that evening.

At defendant's request, Bentley went to defendant's home
about 8:00 p.m. Defendant appeared excited and repeated that
he had òtaken care of that ass. ñ While Bentley worked to
repair Moody's automobile, he heard defendant tell Moody he
was surprised at how many shots the Uzi had fired with one
light pull of the trigger. Defendant stated he had test-fired the
Uzi in his backyard earlier that day. Defendant repeated that
he ògot that ass myself. I had to do it. I mean. I had to do it

myself. Guys won't take care of business. I had to take care
of this ... myself.ñ

Ali Woodson received a telephone call from his friend Moody
between 6:00 p.m. and 8:00 p.m. on October 31, 1985. A
couple of hours later, Moody arrived at Woodson's apartment.
He seemed disturbed and said he wanted to drop off some
skates. He was carrying a large green duffel bag, which
Woodson directed him to place in the closet. This testimony
was confirmed by Mrs. Woodson. A few days later, Moody's
girlfriend telephoned Ali Woodson and told him to take
everything out of the duffel bag except the Uzi and that the
police were on the way. Woodson examined the duffel bag,
which contained several weapons, including a modified Mac
*937  M-10 assault pistol and a clip for the pistol. He turned

the duffel bag and gun over to the police. Ballistics evidence
indicated that the pistol was the murder weapon.

Arvie Carroll, who had been convicted of burglary and
escape, became acquainted with defendant while both men
were incarcerated in the Los Angeles County jail. Defendant
told him that he had shot Detective Williams several times and
then sped away to a Kmart store and talked to a salesperson in
order to establish an alibi. Defendant told Carroll that he then
returned home, where he gave Moody the murder weapon.
Defendant announced that he was going to place the blame
for the shooting on Moody. Defendant explained that he had
shot Detective Williams because Williams had arrested him.
He described the details of the shooting, noting how the body
had jerked while he fired, and stating that his car stalled while
he was trying to get away, so he òpumped some more bullets
into his white ass,ñ knowing that the officer already was dead.
He also stated he would have killed the officer's son if he had
come into the line of fire, because the child probably would
grow up to be a police officer like his father. Carroll stated
that defendant smiled and laughed as he related his story.

David Bentley testified that he spoke with Reecy Cooper
about the crime while they were incarcerated together, and
that Cooper said that he was in the car and at the house,
because he was supposed to be the shooter, but that he became
frightened and did not want to do the shooting.

In anticipation of a possible alibi defense mentioned by
several witnesses, involving defendant's presence at a Kmart
store soon after the shooting, a police officer testified that
he had driven the route from the San Fernando courthouse,
to defendant's home on Cantara street, to the Faith Baptist
Church School in Canoga Park, and found that defendant
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could have committed the murder and still arrived at the
Kmart at the time indicated by potential alibi witnesses.

Telephone records confirmed that there was telephone contact
between the telephone numbers of defendant, Moss, Cooper,
Bentley, Hicks, and Moody during the afternoon and evening
of October 31, 1985. The briefcase seized from defendant's
sister's home contained a piece of paper bearing Elihue
Broomfield's telephone number.

2. Defense case
Defendant presented evidence to support his claim that
codefendant Moody had killed Detective Williams. Moody
was implicated in the Carpenter robbery and also had
been under investigation by Detective Williams in *938
connection with another crime. Prosecution evidence tied
Moody to the murder weapon, and defense evidence
suggested that police investigation had focused on Moody. A
person who met Moody in October 1985 stated that Moody
had said at the time that he was an alibi witness in a friend's
robbery trial, that an officer was a key witness in the case,
and that Moody had expressed his own resolve to òget ñ
the officer. Another witness testified that Moody had stated
he had committed the Carpenter robbery, and that defendant
had not been involved. The defense also presented evidence
indicating that Moody would have been able to get to the
murder scene on October 31, 1985, in time to commit the
murder.

Defendant also presented evidence suggesting that because
he was aware of police surveillance during the period leading
up to the homicide, and because he was resigned to going to
prison for the Carpenter robbery and was aware that Detective
Williams was not a significant witness in the Carpenter
robbery trial, he would not have undertaken to murder
Detective Williams. Police records indicated defendant was
under surveillance from late August 1985 until September
19, 1985, and that surveillance resumed on October 31,
1985, after the homicide. Defendant presented evidence that
police records were faulty and that the surveillance may have
continued between September 19, 1995, and the time of the
homicide. In addition, many friends, neighbors, and relatives
of defendant's related either that they observed apparent
surveillance of defendant or that defendant had expressed
awareness of and great concern regarding police surveillance
that continued until the time of the homicide.

The lawyer who represented defendant in the Carpenter
robbery trial testified that he did not anticipate that Detective

Williams would testify against his client; that although
defendant denied responsibility for the robbery, he seemed
resigned to being convicted and going to prison for it; and
that defendant appeared surprised when counsel informed
defendant that Detective Williams had been killed.

Defendant also presented alibi evidence. Although David
Bentley was called as a prosecution witness, his testimony
included a recollection that he and defendant had gone to
a gas station on the evening of October 31, 1985, to work
on Moody's automobile. He recalled that he and gas station
employees amused themselves by òburning rubberñ with their
automobiles at the rear of the station. Defendant called other
witnesses to confirm the event, although they were not precise
about the date it had occurred.

Defendant also presented evidence in support of the theory
that the police had acted dishonestly in preparing the case
against him. There were discrepancies in police records
regarding when and where the police surveillance of *939
defendant had taken place. Defendant noted that statements
and descriptions offered by witnesses changed in some
respects after contact with police interviewers. Canale, a
witness relied upon by the prosecution early in the case-
but not at trial-added incriminating details to his account
of inculpatory statements made by Moody after various
contacts with law enforcement officers. Canale also made
inconsistent statements about whether he had warned the
police about Moody's statements regarding the forthcoming
crime before the crime occurred. Telephone records indicated
Canale had telephoned the Norwalk sheriff's station twice
on October 24, remaining on the telephone for 12 and
21 minutes, respectively. The officers named by Canale
denied being informed by Canale about his conversation with
Moody. Canale was a regular informant who was interested
in receiving a reward or other benefit in return for his
information.

In addition, three of the witnesses who testified that they had
seen an automobile, such as the one used by the shooter,
near the scene of the crime immediately before and after the
shooting, originally told the police that the driver involved in
the shooting was White or Hispanic. Defendant is African-
American. A dermatologist testified that he was unaware of
any ointment or solution that could be applied to an African-
American person's face to make it appear light or whiter.

Further evidence called into question the reliability of certain
prosecution witnesses. Sidney Woodson testified he had
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known Jeffrey Bryant for years, that Bryant was a cocaine
dealer, and that Woodson had seen Bryant use cocaine five to
10 times a day. Bryant also was charged with several robberies
in 1987, and his probation officer was of the opinion he should
be sentenced to state prison if found guilty. The probation
officer recalled that Bryant had denied responsibility for the
1987 robberies, but Bryant testified that he believed he had
admitted responsibility for one robbery. Elihue Broomfield's
brother-in-law testified that Broomfield had an extremely
poor reputation for honesty in the community. Broomfield
had been on probation for felony hit and run in 1979, and
had substantially delayed paying the restitution ordered in that
case. Prosecution witness Steven Ballow made inconsistent
statements to the police concerning his ride to the courthouse
with defendant on the morning of October 31, 1985. Bentley
admitted being a drug dealer who sold controlled substances
to Hicks. Hicks admitted extensive drug abuse around the
time of the crimes.

Hunter admitted being an alcoholic and using cocaine during
the relevant period. Hunter, Hicks, Bentley, and Bryant all
faced sentencing for criminal offenses when they testified for
the prosecution.

Defendant presented evidence that prosecution witness
Arvie Carroll may have had a motive to injure defendant.
Defendant's brother testified that *940  during defendant's
pretrial incarceration in the county jail, someone with a name
like Carroll telephoned him to say that defendant wanted the
brother to bring $200 to the jail and put it in Carroll's jail
account. Defendant told his brother he had never made any
such request. Another witness, an inmate in the county jail,
testified that Arvie Carroll told him that he was going to
try to get defendant's brother to put money in Carroll's jail
account. The witness later heard defendant and Carroll in a
heated argument regarding Carroll's efforts to get money from
defendant's brother.

Defendant presented the testimony of an expert that called
into question the reliability of eyewitness identification
testimony in general. He also presented evidence that cast
doubt on details of the prosecution case, such as evidence
that although a prosecution expert believed the shooter had
held the automatic pistol in his right hand, defendant was left-
handed.

The jury found defendant guilty of murder and found true an
allegation that in the commission of the crime, a principal was
armed with a firearm. (Ä 12022, subd. (a).) The jury also found

true the special circumstance allegation that Williams was a
peace officer who intentionally was killed in retaliation for
the performance of his official duties. (Ä 190.2, subd. (a)(7).)
The jury found not true the allegations that Williams was a
witness to a crime who was intentionally killed in retaliation
for his testimony (Ä 190.2, subd. (a)(10)), and that defendant
intentionally killed the victim while lying in wait. (Ä 190.2,
subd. (a)(15).)

The jury also found defendant guilty of conspiracy to commit
the murder of Thomas Williams. (ÄÄ 182, 187.) The jury also
found defendant guilty of the attempted murder of George
Carpenter. (ÄÄ 187, 664.)

B. Penalty Phase Evidence

1. Prosecution case
The prosecution presented evidence that defendant had been
convicted of two counts of receiving stolen property and was
placed on probation on condition he spend one year in the
county jail. Defendant also had been convicted of assault
by means of force likely to produce great bodily injury on
Horace Monroe, Jr. Defendant pleaded guilty to this offense
and was placed on probation, on condition he spend one year
in the county jail, to be served concurrently with the term for
receiving stolen property.

The prosecution presented evidence regarding the
circumstances surrounding the assault conviction. Horace
Monroe, Jr., testified that he was *941  entering his
automobile on November 22, 1978, when defendant
approached the automobile in the company of a man whom
the witness knew as Ali. Defendant and Ali were armed.
Defendant told Monroe to get out of the vehicle and told Ali to
shoot him. Defendant and Ali beat Monroe, causing injuries
requiring 30 stitches to his forehead.

It was disclosed on cross-examination that defendant earlier
had interrupted Monroe while the latter was removing the
wheels from defendant's Corvette. Monroe desisted when the
police arrived, and defendant conferred with the officers.
Monroe also was impeached with inconsistent statements he
made at an earlier proceeding regarding whether defendant
had been armed during the assault.

Horace Monroe, Sr., testified that on the day following the
assault on his son, Horace Monroe, Jr., he was told that
defendant was across the street from the older man's home,
armed. When Mr. Monroe, Sr., approached his truck intending
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to retrieve a shovel with which to defend himself, defendant
opened fire on Mr. Monroe, Sr., shooting him in the shoulder.
Horace Monroe, Jr., and Mrs. Monroe, Sr., confirmed seeing
defendant and a companion, whom they knew as Ali, firing on
Mr. Monroe, Sr. Although the witnesses stated the attack was
unprovoked and that they had had no contact with defendant
before he began firing, they were impeached with inconsistent
testimony at earlier proceedings in which they stated that they
had exchanged harsh words with defendant before the assault.
There was also evidence of inconsistencies regarding which
of the assailants was armed, how many assailants there were,
and whether they fired repeatedly after hitting Mr. Monroe,
Sr. There was also evidence that defendant's companion, Ali
Bryant, was known as a violent person.

2. Defense case
Defendant presented evidence in mitigation to demonstrate
his background and his reputation in the community. He was
born in Kansas and was separated from his siblings when
his mother brought him to Los Angeles to live with her. His
mother had severe mental health problems. When she gave
birth to a daughter, defendant's mother was unable to care for
him as a consequence of her mental disability, and defendant
was placed in foster care for a period of years. Defendant was
a loving son. He was unaware of the identity of his father.

When he left foster care, defendant's grandmother cared
for him and for his mother. Defendant worshipped his
grandmother and was emotionally devastated when she died.
He had offered to donate his liver to her, but it *942  was
too late. Her death occurred one month before the murder of
Detective Williams.

Many witnesses testified regarding defendant's excellent
reputation as a kind and responsible father and as a friend
to children in his neighborhood and community. He was a
godfather to a friend's child, and showed great concern when
he visited the child in the hospital at birth and during an
illness. Witnesses related additional acts of kindness to other
persons.

Defendant was an entrepreneur, a responsible businessman
who established a candy store with a video arcade and a
limousine business.

A friend of defendant's testified that on two occasions
defendant acted as a Good Samaritan, once by stopping to
offer assistance to a person injured in an automobile accident,
and once by stopping to assist a person who had been shot.

The jury returned a verdict of death.

II. Discussion

A. Guilt Phase Issues

1. Claim of error in denying motion for change of venue
Before trial, defendant moved for a change of venue on the
ground that his constitutional right to a fair trial had been
prejudiced by pervasive pretrial publicity. In support of the
motion, he offered copies of 93 newspaper articles describing
the crimes, his arrest, the victim's funeral, comments by the
local police chief regarding the crimes, and developments
in the police investigation of the case. He also referred to
ongoing radio and television coverage of the case, without
specifying whether or to what extent this coverage was
prejudicial. The trial court denied the motion, stating òthe
bulk of the clippings that you allude to were in the papers in
the very beginning ... or right immediately thereafter. I would
agree that now we will be seeing some more in the papers
about the case. [ ] However, I don't think that from what you
have submitted that it rises to a reasonable likelihood that
the defendants cannot receive a fair and impartial trial in Van
Nuys. I don't think simply the showing of the publications
rises to that level. [ ] Obviously, during the course of jury
selection the defense is free to renew this type of a motion if
we see that in fact we are not able to obtain a fair and impartial
jury. [ ] So the motion at this time will be denied.ñ The motion
was not renewed at the time of jury selection. *943

(1a) Defendant contends on appeal that the denial of his
motion for change of venue constituted a denial of his state
and federal constitutional rights to a fair trial and to be tried
by a fair and impartial jury. He relies in large part upon the
evidence of negative pretrial newspaper publicity that was
the basis for his motion in the trial court. He also contends,
without citation to the record, that 61 of 152 potential jurors
stated they had prior knowledge of the case. He also asserts
that three persons selected for jury service stated on their juror
questionnaires that they had some familiarity with the case.
He states that only one of these was questioned by defense
counsel regarding her exposure to publicity.

We do not find any error in the trial court's order denying the
motion for change of venue.

(2) Section 1033, subdivision (a), requires a trial court to
grant a motion for change of venue if òthere is a reasonable
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likelihood that a fair and impartial trial cannot be had in the
county.ñ We have explained that ò[t]he phrase 'reasonable
likelihood' in this context 'means something less than ñmore
probable than not,ò ' and 'something more than merely
ñpossible.ò ' [Citation.] In ruling on such a motion, as to which
defendant bears the burden of proof, the trial court considers
as factors the gravity and nature of the crime, the extent and
nature of the publicity, the size and nature of the community,
the status of the victim, and the status of the accused.ñ (People
v. Proctor (1992) 4 Cal.4th 499, 523 [15 Cal.Rptr.2d 340, 842
P.2d 1100].)

(3) On appeal, ò 'the defendant must show both that the court
erred in denying the change of venue motion, i.e., that at
the time of the motion it was reasonably likely that a fair
trial could not be had, and that the error was prejudicial, i.e.,
that it [is] reasonably likely that a fair trial was not in fact
had.' ñ (People v. Proctor, supra, 4 Cal.4th at p. 523, italics
in the original.) On appeal, we undertake a de novo review
of the five controlling factors noted above (as demonstrated
by the evidence before the trial court at the time of the
motion), in order to resolve the first question-whether the trial
court erred. Further, ò[w]ith regard to the second part of the
showing, in order to determine whether pretrial publicity had
a prejudicial effect on the jury, we also examine the voir dire
of the jurors.ñ (Id. at p. 524.)

(1b) The crime was of the gravest order, involving the murder
of a police officer, and although this circumstance weighs
in favor of a change of venue (People v. Daniels (1991) 52
Cal.3d 815, 852 [277 Cal.Rptr. 122, 802 P.2d 906]), it does not
by itself require a change of venue. (See People v. Cummings
(1993) 4 Cal.4th 1233, 1276 [18 Cal.Rptr.2d 796, 850 P.2d 1].)
Defendant's motion for change of venue was made upon the
basis of *944  assertedly prejudicial and extensive publicity.
Although his motion and argument to the court referred to
television and radio coverage, all the examples of prejudicial
publicity to which he refers on appeal were disseminated
through the print medium. He alludes to articles extolling the
victim and explaining that he was murdered in connection
with the prosecution of another of defendant's crimes, and to
articles sympathetically depicting the victim's family at the
victim's funeral, relating the opinion of investigating officers
that defendant was the leader of a conspiracy to kill the victim
and that he had made attempts to commit the crime before
accomplishing it, references to confessions of codefendants,
and former Los Angeles Police Chief Gates's comment that
defendant was a heartless killer. He also contends his race was
made obvious through photographs.

Although extensive and sometimes editorial, the bulk of this
coverage dated from the time the crime was committed, some
two years before the hearing on the motion for change of
venue, and all the articles dated from at least 10 months prior
to the motion. Such a lapse of time weighs against a change of
venue. (People v. Proctor, supra, 4 Cal.4th at p. 525, and cases
cited; see also People v. Pride (1992) 3 Cal.4th 195, 225 [10
Cal.Rptr.2d 636, 833 P.2d 643] [the òpassage of time weighs
heavily against a change of venueñ].) The trial occurred in
Van Nuys in Los Angeles County, an exceptionally populous
area. (See People v. Cummings, supra, 4 Cal.4th at p. 1276
[involving a trial held in Los Angeles County's San Fernando
Valley for the murder of a police officer]; see also People
v. Jennings (1991) 53 Cal.3d 334, 363 [279 Cal.Rptr. 780,
807 P.2d 1009] [ò 'The larger the local population, the more
likely it is that preconceptions about the case have not become
imbedded in the public consciousness.' ñ].) Although the
victim was a police officer, apart from that status neither
the victim nor defendant was prominent-or notorious-in the
community. (See People v. Cummings, supra, 4 Cal.4th at p.
1276 [similar facts].) The density of the population in the area,
the lapse of time between the conclusion of the publicity and
the hearing on the motion, and the lack of prominence of the
victim and defendant lead us to conclude that the trial court
did not err in denying the motion for change of venue.

In addition, with respect to the issue of prejudice, the record
does not establish a reasonable likelihood that defendant
did not in fact receive a fair trial. There was no indication
that the pretrial publicity had a prejudicial impact upon
the jurors' ability to remain fair and impartial. Only three
jurors who served on defendant's jury indicated in their juror
questionnaires that they had heard of the case prior to trial.
The first had no information other than that the names of
the defendants were recognizable, that he had no idea of the
source of this information, and that he knew so little about
the case *945  that the publicity would have no effect on
his views regarding the matter. The second juror was aware
that the case involved a police officer who had been killed as
he picked up his son from school, but the juror believed this
information would have no effect on his views regarding the
case. The third juror was uncertain whether she had heard of
the case, because it had been so long since her exposure to
any publicity, but she believed it involved a man picking up
his son from school. She also stated the publicity would have
no effect on her view of the case. On voir dire, this juror also
stated that she vaguely recalled reading in a newspaper at the
time of the crime that it involved a man who was shot while

EXHIBIT F



People v. Jenkins, 22 Cal.4th 900 (2000)
997 P.2d 1044, 95 Cal.Rptr.2d 377, 00 Cal. Daily Op. Serv. 3495...

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 26

picking up his child from school. She did not recall any other
facts and stated that the publicity would have no impact upon
her deliberations. According to defendant, no other seated
juror was questioned on voir dire regarding publicity.

We recall that there is òno presumption of a deprivation of
due process of law aris[ing] from juror exposure to publicity
concerning the case.ñ (People v. Proctor, supra, 4 Cal.4th at
p. 527.) Defendant fails to point to any evidence establishing
that the three jurors noted above who served on his case
were exposed to or recalled any prejudicial element of the
pretrial publicity. Their exposure to publicity was minimal
and harmless. As we have observed: ò Vague recollections
of news reports by a few jurors do not compel a change of
venue. ñ (People v. Howard (1992) 1 Cal.4th 1132, 1169 [5
Cal.Rptr.2d 268, 824 P.2d 1315].) Minimal exposure well
before the commencement of trial, by a small number of jurors
who reliably report that their exposure will not color their
view of the case (see People v. Proctor, supra, 4 Cal.4th at p.
527), does not establish a reasonable likelihood that defendant
did not in fact receive a fair trial.

Defendant also contends it was error to transfer the case
from downtown Los Angeles to the San Fernando Valley and
to retain it for trial there. The case initially was assigned
to a downtown court, and over defendant's objection was
transferred for trial to Van Nuys, where the crime had
occurred. When he moved for change of venue, defendant
also made an alternative request that the matter be returned
for trial to a downtown court.

Defendant contends on appeal that he was less likely to
receive a fair trial in the San Fernando Valley, where the
crime occurred, the population density was less than it was
downtown, and fewer members of the community shared
his ethnic background. The same considerations apply to an
intracounty transfer as apply to a motion for change of venue
to another county, and because we have found no error in the
trial court's denial of the motion for change of venue, we find
no error in the assignment of the case *946  for trial in Van
Nuys. (People v. Cummings, supra, 4 Cal.4th at p. 1276, fn.

17.) 3

3 In his reply brief, defendant contends for the
first time that it was error to transfer the case,
because the Van Nuys courthouse facilities were
inadequate. He contends he was unable to interview
witnesses because of these inadequacies. A motion
for change of venue or for transfer goes to the

question of the ability of the jury in the county in
which the case is tried to be fair and impartial, and
not to the adequacy of the courthouse facilities; the
latter issue is considered separately.

Defendant appears to contend that the trial court should have
granted his motion for change of venue because of certain
developments during voir dire. He alleges that during voir
dire òthere was much discussion of appellant's case, and
dissemination of false and damaging rumors. The spread
and impact of such rumors, and the trial court's refusal to
adequately voir dire concerning those rumors ... provides
further evidence that the community of Van Nuys was itself
tainted by both pretrial publicity and more informal sources
of prejudicial 'information,' and that a change of venue was
required.ñ

Any claim that such a motion should have been granted based
upon developments at voir dire was waived by defendant.
The trial court denied the motion for change of venue before
the commencement of jury selection based upon proffered
evidence of pretrial publicity, subject to renewal of the
motion in the event voir dire established any further basis for
questioning whether defendant would receive a fair trial in the
county. Trial counsel did not renew the motion. Because trial
counsel failed to cite occurrences at voir dire as the basis for
a renewed motion for change of venue, he afforded the trial
court no opportunity to grant the relief that defendant now
contends should have been accorded him. Thus we conclude
that defendant's claim has been waived to the extent it is based
upon occurrences at voir dire. (See People v. Bolin (1988) 18

Cal.4th 297, 312 [75 Cal.Rptr.2d 412, 956 P.2d 374].) 4

4 A motion for mistrial does not, contrary to
defendant's claim, preserve the issue for review, for
the obvious reason that such a motion does not seek
the relief sought by the motion for change of venue.

2. Severance of trials
(4) Defendant contends that the prosecutor obtained a
severance of defendant's (and codefendant Moss's) trial from
that of codefendants Duane Moody, Voltaire Williams, and
Reecy Cooper for the impermissible purpose of obtaining
a jury composed of White persons. Defendant contends
the prosecutor's improper purpose is demonstrated by the
prosecutor's statement that he wanted the trial to be conducted
in Van Nuys, and not in Central Los *947  Angeles, in
the context of the court's indication that a transfer to Van
Nuys was possible only if the case was broken into òmore
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manageable units.ñ Defendant concedes he did not oppose
the prosecutor's severance motion on the ground asserted
on appeal. In fact, defense counsel agreed prior to trial
that severance was appropriate, although counsel stated he
would oppose any transfer of the case to Van Nuys. The
court agreed with defense counsel that the question of the
transfer to the Van Nuys court was a separate matter that
would be heard on another date. Similarly, at trial defense
counsel conceded that severance was appropriate and that the
question of the transfer of the trial to Van Nuys was not at
issue in the context of the severance motion. Accordingly,
any claim regarding the prosecutor's motivation in moving
for severance was waived. (See People v. Williams (1997)
16 Cal.4th 153, 254 [66 Cal.Rptr.2d 123, 940 P.2d 710]
[claim of prosecutorial misconduct generally is waived if
defendant does not object below]; People v. Hawkins (1995)
10 Cal.4th 920, 940 [42 Cal.Rptr.2d 636, 897 P.2d 574]
[defendant who fails to move to sever counts waives claim
on appeal]; People v. Mitcham (1992) 1 Cal.4th 1027, 1048
[5 Cal.Rptr.2d 230, 824 P.2d 1277] [defendant waives claim
that court erred in denying codefendant's severance motion
when defendant did not join in the motion].) In any event,
the record discloses that the prosecutor was motivated by a
desire to sever the case in which the prosecution sought the
death penalty (involving defendant and Moss) from the case
in which the death penalty was not being sought (involving
the other defendants) and to avoid an unmanageable trial
involving too many defendants, that the prosecutor wanted to
try both cases in Van Nuys because this was the location in
which the crime was committed, and that he disavowed any
ulterior purpose.

3. Severance of counts
(5a) Defendant contends the trial court erred in denying his
motion to sever the trial of count 3, alleging the attempted
murder of George Carpenter, from the trial of counts 1 and 2,
alleging murder and conspiracy to murder Detective Thomas
Williams.

All of these offenses belonged to the same class of crimes,
so that joinder was appropriate pursuant to section 954 unless
a clear showing of potential prejudice was made. (People
v. Bradford (1997) 15 Cal.4th 1229, 1315 [65 Cal.Rptr.2d
145, 939 P.2d 259].) (6) We review the trial court's ruling
for abuse of discretion, which will be found òwhen the trial
court's ruling ' ñfalls outside the bounds of reason.ò ' ñ (Ibid.)
Depending upon the particular circumstances of each case,
a ò '[r]efusal to sever may be an abuse of discretion where:
(1) evidence on the crimes to be jointly tried would not be

cross-admissible in separate trials; (2) certain of the charges
are unusually *948  likely to inflame the jury against the
defendant; (3) a ñweakò case has been joined with a ñstrongò
case, or with another ñweakò case, so that the ñspill-overò
effect of aggregate evidence on several charges might well
alter the outcome of some or all of the charges; and (4) any
one of the charges carries the death penalty or joinder of

them turns the matter into a capital case.' ñ (Ibid.) 5  Not
all of these considerations are of equal weight: ò '[T]he
first step in assessing whether a combined trial [would have
been] prejudicial is to determine whether evidence on each
of the joined charges would have been admissible, under
Evidence Code section 1101, in separate trials on the others.
If so, any inference of prejudice is dispelled.' [Citations.]
Cross-admissibility suffices to negate prejudice, but it is not
essential for that purpose.ñ (People v. Bradford, supra, at
pp. 1315-1316; see also People v. Memro (1995) 11 Cal.4th
786, 850-851 [47 Cal.Rptr.2d 219, 905 P.2d 1305] [denial
of severance should be sustained if other crimes evidence
is cross-admissible, with possible exception if joinder is so
grossly unfair as to deny defendant due process].)

5 Because the crimes were committed in 1985, the
analytical element of cross-admissibility is not
affected by the voters' adoption of Proposition 115
in 1990. (See Ä 954.1; People v. Hill (1995) 34
Cal.App.4th 727, 734-735 [41 Cal.Rptr.2d 39].)

(5b) Evidence that defendant attempted to hire a hit man to kill
George Carpenter prior to Carpenter's anticipated testimony
against defendant at his ongoing trial for robbing Carpenter
would have been admissible at a separate trial charging
defendant with conspiracy to murder Detective Williams to
prevent Williams from testifying at the same trial. Evidence in
each case supported the inference that defendant acted for the
same motive and with the same intent as in the other case-to
kill witnesses in order to prevent them from testifying against
defendant at the ongoing robbery trial. (See People v. Arias
(1996) 13 Cal.4th 92, 127-128 [51 Cal.Rptr.2d 770, 913 P.2d
980] [evidence defendant kidnapped and robbed one victim
in order to obtain the means of avoiding arrest for a prior
murder was cross-admissible; evidence regarding the murder
supplied evidence of motive for the robbery kidnapping,
which in turn indicated consciousness of guilt for committing
the murder]; People v. Cummings, supra, 4 Cal.4th at p. 1284
[no error in denying severance; evidence regarding robberies
was cross-admissible to show motive for murder, because
the motive (avoiding arrest) was circumstantial evidence of
premeditation and deliberation, both of which were elements
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of the murder charge]; People v. Price (1991) 1 Cal.4th 324,
388 [3 Cal.Rptr.2d 106, 821 P.2d 610] [no error in denying
severance; evidence that one of the victims was killed on
the orders of a prison gang to which the defendant belonged,
and that the other victim was killed in an attempt to acquire
firearms to carry out gang activities, was cross-admissible to
show motive]; People v. Daly (1992) 8 Cal.App.4th 47, 56
[10 Cal.Rptr.2d 21] [no *949  error in denying severance;
evidence of robberies was relevant to show motive and
intent with respect to attempted murder, because the evidence
showed the attempted murder was committed to avoid the
defendant's return to prison for robberies he had committed,
and evidence of attempted murders was cross-admissible to
establish consciousness of guilt as to the robberies].) There
is no support in the record for defendant's contention that the
charge that defendant attempted to murder George Carpenter
was not brought in good faith, but was filed merely to
òshore upñ the capital charges. In addition, defendant has not
demonstrated that the evidence underlying one of the offenses
was significantly more inflammatory than the evidence in the
other, or that evidence of guilt was so much stronger in one
than the other that joinder was grossly unfair. (See People v.
Memro, supra, 11 Cal.4th at p. 851.)

Contrary to defendant's contention, the denial of defendant's
severance motion did not constitute a violation of the Eighth
or Fourteenth Amendment to the United States Constitution;
no ground exists to suppose the denial of severance deprived
defendant of a reliable determination of guilt or caused a trial
that was fundamentally unfair.

We reject defendant's contention that he was deprived of the
ability to demonstrate at the hearing on the severance motion
that the evidence of the common motive for the attempted
murder of Carpenter and the conspiracy to murder Detective
Williams was very weak because of the prosecutor's failure
to provide timely discovery regarding witness Broomfield at
the preliminary hearing. The hearing on severance occurred
10 months after the preliminary hearing, and defendant had
ample time to discover evidence sufficient to demonstrate
that the evidence of common motive was unreliable, or that
the evidence of defendant's responsibility for the attempted
murder of Carpenter was weak. In any event, defendant
did not make this claim at the hearing on the severance
motion; in fact he stated he would not attack the credibility
of Broomfield. He suggested that it would have been poor
defense tactics to attempt to impeach the witness at the
preliminary hearing, and that he preferred to reserve the

defense for trial. Thus this claim is waived on appeal. (See
People v. Memro, supra, 11 Cal.4th 786, 851.)

Defendant also contends that òthere was a due process
violation based on [prosecutorial] misconduct in fabricating
evidence to support an otherwise unavailable joinder of
cases.ñ This claim is based upon the contention that the
police had fabricated a police report from one Donald Sutton
relating defendant's plan to murder Carpenter, and offered
it at the preliminary hearing. The weakness of the Sutton
evidence-which was not presented by the People at trial-was
brought to the trial court's attention at the hearing *950  on
the severance motion. The circumstance that this particular
evidence was weak did not make joinder unavailable, and the
claim that the police fabricated the evidence is unconvincing.
(See claim No. 17, post; see also claim No. 5, post.)

4. Delay in discovery
(7) Defendant contends that the trial court erred in refusing
to set aside the information, exclude the testimony of Arvie
Carroll, or impose any other effective sanction for the
prosecution's failure to disclose to the defense before the
preliminary hearing that the prosecution possessed evidence
that defendant had made inculpatory statements to jailhouse
informant Arvie Carroll.

Before the preliminary hearing, Carroll, a person incarcerated
with defendant in the county jail, informed the prosecution
that defendant had admitted to Carroll that defendant had
killed Detective Williams. The prosecution did not inform
the defense of this statement until approximately two
months after the preliminary hearing. Defendant made an
unsuccessful motion to set aside the information or bar the
testimony of Carroll at trial, or for some other appropriate
sanction against the prosecution for its delay in complying
with the trial court's discovery order. Defendant contends that
the trial court's refusal to impose a sanction constituted a
violation of his Sixth and Fourteenth Amendment rights to
due process of law and to confront the witnesses against him.
He asserts a violation of parallel provisions of the California
Constitution.

As we have stated, ò[i]t is defendant's burden to show that
the failure to timely comply with any discovery order is
prejudicial, and that a continuance would not have cured
the harm.ñ (People v. Pinholster (1992) 1 Cal.4th 865,
941 [4 Cal.Rptr.2d 765, 824 P.2d 571].) Defendant fails
to demonstrate prejudice. He contends he was prejudiced
because he was unable to examine Carroll at the preliminary
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hearing or to interview witnesses regarding the credibility
of Carroll's statement. He contends the prosecution gained
a tactical advantage by shielding Carroll from examination
at the preliminary hearing regarding defendant's inculpatory
statement and Carroll's possible status as a government agent.
He contends he thereby was deprived of an opportunity to
develop an affirmative defense.

The contention is unpersuasive. Defendant had ample time-
one and a half years-after learning of Carroll's statement to the
prosecution to prepare to challenge the evidence and develop
any affirmative defense. Defendant's claim that had he known
of Carroll's statement prior to the preliminary *951  hearing,
he would have called Carroll as a witness at that hearing and
obtained evidence to discredit him and to support a defense
that defendant was being framed is entirely speculative. In
any event, as noted, defendant had ample opportunity in the
extended period between the disclosure of Carroll's statement

and the trial to gather evidence in support of such a claim. 6

6 We note that defendant brought an in limine
motion, prior to the evidentiary portion of the trial,
to exclude the testimony of jailhouse informants
(including that of Carroll) and for an evidentiary
hearing, at which he proposed to explore whether
Carroll was operating as a government agent
when he received defendant's confession. When
the matter came on for hearing, however, counsel
submitted the matter on the basis of the written
motion alone, thereby foregoing an opportunity to
examine Carroll under oath in advance of trial.

Defendant's contention also is premised upon the assumption
that a limitation on a defendant's ability to discover
evidence and to develop a defense at the preliminary hearing
necessarily is reversible error. Such error, however, at the
preliminary hearing is not reversible on appeal in the absence
of a showing of prejudice at trial. (People v. Pompa-Ortiz
(1980) 27 Cal.3d 519, 529 [165 Cal.Rptr. 851, 612 P.2d 941]
[holding that irregularities at the preliminary hearing that òare
not jurisdictional in the fundamental sense ñ require reversal
on appeal only if the defendant can demonstrate that he or she
òwas deprived of a fair trial or otherwise suffered prejudice as
a result of the error at the preliminary examinationñ].) At trial,
defendant was able to confront and cross-examine Carroll,
having had ample opportunity to investigate the basis for the
witness's testimony and any affirmative defense suggested by
it. The delay in disclosure did not implicate defendant's due
process right to be informed of material evidence favorable

to the accused (see Brady v. Maryland (1963) 373 U.S. 83,
87 [83 S.Ct. 1194, 1196-1197, 10 L.Ed.2d 215]; see also
United States v. Bagley (1985) 473 U.S. 667, 678 [105 S.Ct.
3375, 3381-3382, 87 L.Ed.2d 481]); he was informed of
the evidence and had ample time to investigate before trial.
Moreover, the evidence in the prosecution's possession was
not favorable to the accused.

Finally, defendant fails to support his contention that the trial
court was required to impose the sanctions of dismissal or
exclusion of evidence, or at least to impose a special jury
instruction, because the prosecution allegedly had committed
a willful violation of a discovery order. The cases cited
by defendant recognize that courts have broad discretion in
determining the appropriate sanction for discovery abuse,
and recognize that sanctions ranging from dismissal to the
giving of special jury instructions may be required in order
to ensure that the defendant receives a fair trial, particularly
when potentially favorable evidence has been suppressed.
(See, e.g., People v. Zamora (1980) 28 Cal.3d 88, 99 [167
Cal.Rptr. 573, 615 P.2d 1361]; People v. Caldwell (1991) 230
Cal.App.3d Supp. 1, 5 [282 Cal.Rptr. 272] [reversing *952
an order dismissing a complaint for discovery violations in
the absence of a showing of prejudice].) Defendant cites
no case, and our research has disclosed none, establishing
that the prosecutor's pretrial delay-whether willful or not-in
disclosing inculpatory evidence to the defendant requires a
particular sanction as a matter of due process, or that failure
to impose a sanction for a period of delay that occurred
long before trial requires reversal of a conviction in the
absence of prejudice to the defendant at trial. We note that
the record does not support defendant's contention that the
trial court did nothing to protect him from violation of the
court's discovery order. At the hearing on the motion to set
aside the information, at which the prosecutor asserted that
concern for Carroll's safety led to the delay in disclosure, the
trial court determined that defendant had not been prejudiced
by the delay in discovery, but warned the prosecutor not to
make any further unilateral decisions regarding compliance
with the court's discovery order and threatened sanctions if
the court's warning were not heeded. In sum, no constitutional
violation or other error has been shown.

5. Failure to disclose evidence
(8) Defendant contends the prosecution violated his right
to due process of law by failing to disclose information
regarding an alleged informant system in the Los Angeles
County jail that assertedly encouraged inmates to seek or
fabricate confessions from defendants in notorious cases such
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as his. Defendant relies upon the rule that due process of law
requires that the prosecution disclose material exculpatory
evidence to an accused (see Brady v. Maryland, supra, 373
U.S. at p. 87 [83 S.Ct. at pp. 1196-1197]; see also United
States v. Bagley, supra, 473 U.S. at p. 678 [105 S.Ct. at pp.
3381-3392]), including ò 'favorable evidence known to ...
others acting on the government's behalf ....' ñ (In re Brown
(1998) 17 Cal.4th 873, 879 [72 Cal.Rptr.2d 698, 952 P.2d
715].) He contends the undisclosed evidence was material and
exculpatory because it would have provided a strong basis for
impeachment of prosecution witnesses.

Defendant's contention is premised upon his assertion that
such a system existed at the time of his incarceration in the
Los Angeles County jail. In support, defendant offers a Los
Angeles Grand Jury Report from 1989-1990. This report is
not part of the record on appeal, however, and ò[a]s we have
emphasized in the past, our review on direct appeal is limited
to the appellate record.ñ (People v. Barnett (1998) 17 Cal.4th
1044, 1183 [74 Cal.Rptr.2d 121, 954 P.2d 384].) As we have
done in the past, ò[b]ecause defendant's claim is dependent
upon evidence and matters not reflected in the record on
appeal, we decline to consider it at this juncture.ñ (Ibid.)

Defendant asks that we take judicial notice of the grand jury
report. We deny the request, because it is òin contravention
of the general rule that an *953  appellate court generally
is not the forum in which to develop an additional factual
record ....ñ (People v. Peevy (1998) 17 Cal.4th 1184, 1207
[73 Cal.Rptr.2d 865, 953 P.2d 1212]; see also People v. Stoll
(1989) 49 Cal.3d 1136, 1144, fn. 5 [265 Cal.Rptr. 111, 783
P.2d 698].) The circumstance that we granted a request to
take judicial notice of the same report in People v. Gonzalez
(1990) 51 Cal.3d 1179 [275 Cal.Rptr. 729, 800 P.2d 1159] is
unavailing. (See id. at p. 1259, fn. 54.) In that case we granted
judicial notice in connection with the defendant's petition for
writ of habeas corpus. A habeas corpus proceeding, of course,
appropriately may develop a record beyond the record on
appeal. (See People v. Pope (1979) 23 Cal.3d 412, 426 [152
Cal.Rptr. 732, 590 P.2d 859, 2 A.L.R.4th 1].)

Defendant asserts, based upon the record on appeal, that
the informants who testified against him offered unreliable
testimony, that details of their statements could have been
garnered from news reports and additional sources other than
defendant, and that defendant complained during trial that
he was subject to harassment by jail officials during his
pretrial custody. These claims, even if accepted as true, do not
demonstrate that there was a system within the Los Angeles

County jail of encouraging inmates to recount fabricated
confessions or that defendant was the victim of such a
system. Defendant is incorrect in suggesting that the record
on appeal demonstrates that detectives investigating the
crime purposefully placed inmate informants near defendant
in an effort to secure incriminating statements; defendant's
own citations to the record reveal no such evidence. Under
these circumstances, defendant has failed to establish that
the prosecution was in possession of material exculpatory
evidence that it failed to disclose to the defense, and we must
reject his claim.

6. Discovery related to police activities
(9a) Defendant contends that the trial court erred in refusing to
grant discovery of certain evidence, and that the prosecution
erred in failing to disclose it. He contends this error deprived
him of his constitutional right to due process of law.

(10) The defendant generally is entitled to discovery of
information that will assist in his defense or be useful for
impeachment or cross-examination of adverse witnesses.
(People v. Memro (1985) 38 Cal.3d 658, 677 [214 Cal.Rptr.
832, 700 P.2d 446].) A motion for discovery must describe
the information sought with some specificity and provide
a plausible justification for disclosure. (People v. McPeters
(1992) 2 Cal.4th 1148, 1171 [9 Cal.Rptr.2d 834, 832 P.2d
146].) The court's ruling on a discovery motion is subject to
review for abuse of discretion. (People v. Ashmus (1991) 54
Cal.3d 932, 979 [2 Cal.Rptr.2d 112, 820 P.2d 214].) *954

Under the due process clause of the federal Constitution, the
government has the obligation to disclose to the defendant
evidence in its possession that is favorable to the accused
and material to the issues of guilt or punishment. (Strickler v.
Greene (1999) 527 U.S. 263, 280-282 [119 S.Ct. 1936, 1948,
144 L.Ed.2d 286]; Pennsylvania v. Ritchie (1987) 480 U.S.
39, 57 [107 S.Ct. 989, 1001, 94 L.Ed.2d 40] [applying due
process analysis in the context of court's denial of discovery];
People v. Marshall (1996) 13 Cal.4th 799, 840-843 [55
Cal.Rptr.2d 347, 919 P.2d 1280] [same].) Evidence is material
if a reasonable probability exists that a different result
would have occurred in the proceeding had the evidence
been disclosed to the defense. A reasonable probability is a
probability sufficient to undermine confidence in the outcome
of the proceedings. (Pennsylvania v. Ritchie, supra, 480 U.S.
at p. 57 [107 S.Ct. at p. 1001]; In re Sassounian (1995) 9
Cal.4th 535, 543-544, & fn. 5 [37 Cal.Rptr.2d 446, 887 P.2d
527], overruling broader statement of the standard in People
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v. Morris (1988) 46 Cal.3d 1, 30, fn. 14 [249 Cal.Rptr. 119,
756 P.2d 843], upon which defendant relies.)

(9b) Defendant complains that the trial court refused to
grant discovery of photographs of police officers who were
involved in surveilling him prior to October 31, 1985, and of
photographs of the vehicles used in the police surveillance.
He asserts that such photographs could have been shown to
neighbors of defendant and other witnesses for the purpose
of identification. Defendant sought to demonstrate that police
surveillance lasted longer than the police had admitted,
thereby suggesting defendant would not have engaged in the
charged crimes while he knew he was under surveillance.

As respondent points out, the prosecution offered to make
the surveillance officers available so that witnesses could
view them in person. Thus, defendant had no further need for
photographs of the officers.

The court also acted within its discretion in determining that
defendant had not shown sufficient cause to warrant discovery
of photographs of the surveillance vehicles. As the court
stated, the defense witnesses who testified in support of the
discovery motion regarding the surveillance of defendant
had little or no independent recollection of the vehicles
defendant had told them were following him, so the utility
of photographs of the surveillance vehicles for defendant's
purposes was doubtful. The court also observed that it might
be unduly suggestive to show photographs of the vehicles
to witnesses who had no independent recollection of them.
Further, we note that the court denied the discovery motion
without prejudice, stating that if defendant had additional
evidence, the court would reconsider the matter. Defense
counsel stated he probably would put defendant on the stand
to supply the needed foundation for the discovery request, but
he never did so. *955

Finally, the evidence was not material, such that its loss
deprived defendant of due process of law. Defendant has
not demonstrated that the prosecution had in its possession
evidence that was favorable to him and material to the
issues of guilt or punishment. (See Pennsylvania v. Ritchie,
supra, 480 U.S. at p. 57 [107 S.Ct. at p. 1001].) There
is no reasonable probability a different result would have
occurred in the proceeding had the evidence been disclosed
to the defense (ibid.)-the evidence was not such as ò 'could
reasonably be taken to put the whole case in such a different
light as to undermine confidence in the verdict.' ñ (Strickler
v. Greene, supra, 527 U.S. at p. 290 [119 S.Ct at p. 1952].)

Defendant was able to introduce evidence in support of his
theory that the police surveillance had extended until the time
of the Williams murder, and it would be entirely speculative
to conclude that photographs of surveillance vehicles would
have affected the verdict either by corroborating defense
witnesses or by leading to potential exculpatory evidence.

Defendant also contends the trial court erred in denying his
request for discovery of memoranda written by Los Angeles
Police Chief Gates and a lieutenant in the police department
regarding an internal affairs investigation of Officers Pesante,
Slack, and Riscens in connection with the alleged statement
of Donald Sutton to Officer Pesante that defendant intended
to kill Carpenter. As respondent notes, the People did provide
defendant with the police department's written report on
the internal affairs investigation that was the basis upon
which Chief Gates and the lieutenant based their memoranda.
The trial court properly reviewed the disputed memoranda
in camera to weigh the People's claim of privilege against
defendant's asserted need for the information (see People v.
Webb (1993) 6 Cal.4th 494, 518 [24 Cal.Rptr.2d 779, 862
P.2d 779]), and determined that nothing contained in the
memoranda would be material to the defense. Our review of
the documents confirms the court's conclusion. The court's
refusal to grant discovery was within its discretion, and no
due process violation has been shown.

Defendant next contends the trial court erred in quashing
a subpoena duces tecum for copies of manuals or other
records concerning the operation of the county jail module
in which defendant was confined. He sought these records to
rebut the prosecutor's contention that its delay in disclosing
jailhouse informant Carroll's statement implicating defendant
until after the preliminary hearing, was reasonable because
of concerns that defendant would retaliate against Carroll as
long as Carroll was housed in the county jail. We observe
that although the court quashed the subpoena, it examined the
module itself and concluded that the prosecution's security
concerns were reasonable. Without examining the merits of
the court's decision with respect to discovery, we conclude
that any error in denying discovery was *956  harmless
because the requested evidence went to the issue of delay in
disclosing Carroll's statement. (See People v. Clark (1992)
3 Cal.4th 41, 134 [10 Cal.Rptr.2d 554, 833 P.2d 561]
[defendant must demonstrate prejudice to prevail on claim
of discovery error].) We have determined that the delay was
nonprejudicial. No due process violation appears, because the
evidence was not material; there is no reasonable probability
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a different result would have occurred in the proceeding, had
the evidence been disclosed to the defense.

Defendant also contends the court erred in denying his
request for discovery of all cases that Detective Williams
had investigated, or in which he had made an arrest, in the
year before he was murdered. We observe that the trial court
granted the request to the extent that it ordered disclosure of
the names of persons who had made threats against Williams.

Defendant's theory was that a person investigated or arrested
by Williams may have borne a grudge against the officer and
thus been responsible for the murder of the officer. Defendant
noted that some eyewitnesses to the shooting of Detective
Williams had described the assailant as White or Hispanic,
whereas defendant is African-American. He contended that
evidence of a White or Hispanic suspect in one of Williams's
cases who bore a grudge against the officer-if such a person
existed-would add weight to his defense.

At the hearing, the prosecution, through the Los Angeles City
Attorney, resisted discovery on the grounds that defendant
had made an inadequate showing and that the request would
impose an inordinate burden on the police department to sift
through its records to determine what arrests or investigations
Williams had been involved in during the year preceding his
death. The city attorney offered: ò[t]o the extent that we're
aware and can discover if any individuals which Detective
Williams had been involved with made any kind of threat
or which the department suspected may present a threat to
Detective Williams, a serious threat of bodily injury or death,
we will search our files and dig up that information to the
extent that we can; to the extent that anyone is aware of
that type of factor.ñ The trial court concluded defendant
had not given sufficient justification for the discovery, and
denied the motion except òinsofar as any information that's
been obtained by the Police Department that perhaps other
individuals may have made threats against officer Williams.ñ

Defendant speculates that some person under investigation by
Detective Williams, but who had not, to the knowledge of the
prosecution, made any threat against the officer, may have
been responsible for murdering the *957  officer. The court
acted within its discretion in denying defendant's request to
the extent the request was not focused on evidence of threats
to Detective Williams. (See People v. Kaurish (1990) 52
Cal.3d 648, 686-687 [276 Cal.Rptr. 788, 802 P.2d 278].) We
are supported in reaching this conclusion by the circumstance
that the information requested was subject to the official

information privilege (Evid. Code, Ä 1040; In re David W.
(1976) 62 Cal.App.3d 840, 846-847 [133 Cal.Rptr. 342];
see also Craig v. Municipal Court (1979) 100 Cal.App.3d
69, 76-78 [161 Cal.Rptr. 19] [recognizing the need to keep
confidential the arrest records of third parties]), at least to
the extent the ònecessity for preserving the confidentiality
of the information ... outweighs the necessity for disclosure
in the interest of justice ....ñ (Evid. Code, Ä 1040, subd. (b)
(2).) As we have observed, ò[a]lthough policy may favor
granting liberal discovery to criminal defendants, courts may
nevertheless refuse to grant discovery if the burdens placed
on government and on third parties substantially outweigh
the demonstrated need for discovery.ñ (People v. Kaurish,
supra, 52 Cal.3d at p. 686.) There is a significant interest
in preserving the confidentiality of an individual citizen's
arrest records (ibid.; Westbrook v. County of Los Angeles
(1994) 27 Cal.App.4th 157, 165-166 [32 Cal.Rptr.2d 382];
Craig v. Municipal Court, supra, 100 Cal.App.3d at pp.
76-78), and defendant's showing of need for those records was
based upon speculation and constituted the proverbial fishing
expedition. No abuse of discretion is shown. We also reject
defendant's due process claim with respect to this evidence, on
the ground defendant is unable to demonstrate the existence
of exculpatory material evidence in the possession of the

prosecution. 7

7 Defendant's pro forma assertion that denial of this
discovery deprived him of the right to òdefend
himself against these capital chargesñ is rejected
because, as we have seen, the evidence was not
material.

7. Denial of continuance before the preliminary hearing
(11) After numerous continuances obtained by or concurred
in by the defense, defendant's preliminary hearing was
scheduled approximately five months after his arrest. At that
time he moved for continuance of the preliminary hearing on
the ground that the prosecution had not yet provided specified
items of discovery and other items had been provided
very recently, and on the further ground that the recently
filed complaint charging two additional codefendants with
conspiracy to commit murder would require substantially
more preparation. The court denied the motion. Defendant
sought writ review of this decision in the Court of Appeal
without avail, and this court denied his petition for review.
Defendant filed a motion to set aside the information on the
ground the denial of a continuance deprived him of various
constitutional rights, including the right to the effective
assistance *958  of counsel, but the trial court denied the
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motion on the ground that defense counsel appeared to be very
prepared for the preliminary hearing and conducted òsuperbñ
examination of the witnesses. The court also noted that
defense counsel had called 52 witnesses at the preliminary
hearing while the prosecution had called 33. Defendant again
unsuccessfully sought to overturn this ruling by way of a
petition for writ of mandate or prohibition.

Defendant contends the denial of a continuance deprived
him of a meaningful preliminary hearing, in violation of
what he characterizes as a federal constitutional right to
the evenhanded application of state law. He also appears to
contend that denial of his motion for a continuance deprived
him of the right to the effective assistance of counsel, to
confront and cross-examine witnesses, and to present an
affirmative defense. He contends his claim cannot be rejected
on the ground that counsel conducted the preliminary hearing
in a competent manner, because the crux of his claim is
that counsel was deprived of crucial evidence and time to
prepare in the face of matters that developed shortly before
the preliminary hearing.

Defendant may prevail in this claim only if he can
demonstrate that the denial of a continuance before the
preliminary hearing resulted in the denial of a fair trial or
otherwise affected the ultimate judgment. (People v. Pompa-
Ortiz, supra, 27 Cal.3d at p. 529-530; see also People v.
Crandell (1988) 46 Cal.3d 833, 855 [251 Cal.Rptr. 227,
760 P.2d 423].) Defendant is unable to demonstrate that
failure to grant him a continuance before the preliminary
hearing had any effect on the trial or the judgment. He is
unpersuasive in contending that the requested continuance
would have afforded him time and ability to develop
information regarding his defense that the case against him
was òinventedñ by the police. One year and nine months
elapsed between the preliminary hearing and the evidentiary
portion of the trial, allowing defendant ample time to
investigate, to examine the discovered material that had been
provided by the prosecution, and to prepare to meet the
case against him. His inability to secure the dismissal of
the charge that he attempted to murder George Carpenter,
even in the unlikely event the failure to grant him a pre-
preliminary-hearing continuance was the cause, is not a basis
for reversal of the ensuing conviction as long as the denial of a
continuance did not deprive him of a fair trial on that charge or
otherwise affect the ultimate judgment. Defendant has made
no showing that the denial of a continuance had such an effect
as to any of the charges, or that the denial of a continuance
had any impact at subsequent trial proceedings on his rights

to counsel, to confront the witnesses against him, or to present
a defense. Accordingly, we reject these claims.

8. Faretta motions
(12a) Defendant contends the trial court denied him the right
to represent himself at the guilt phase of the trial in violation
of the Sixth and *959  Fourteenth Amendments of the federal
Constitution. He asserts that the trial court violated this right
in two respects: first, by coercing him to withdraw his pretrial
motion to represent himself, and second, by denying the
motion for self-representation that he renewed on the eve of
trial.

(13) A defendant who knowingly and intelligently waives the
right to counsel possesses a right under the Sixth Amendment
of the federal Constitution to conduct his or her own defense.
(Faretta v. California (1975) 422 U.S. 806, 835-836 [95 S.Ct.
2525, 2541-2542, 45 L.Ed.2d 562].) When the defendant
moves to dismiss counsel and undertake his or her own
defense, he or she ò should be made aware of the dangers
and disadvantages of self-representation, so that the record
will establish that 'he knows what he is doing and his choice
is made with eyes open.' ñ (Id. at p. 835 [95 S.Ct. at p.
2541]; see also People v. Pinholster, supra, 1 Cal.4th at
pp. 928-929.) Further, as we have explained, òalthough in
a criminal trial a defendant has a federal constitutional,
unconditional right of self-representation, in order to invoke
that right, he or she must make an unequivocal assertion of
that right within a reasonable time prior to the commencement
of trial. [Citations.] When a motion for self-representation is
not made in a timely fashion prior to trial, self-representation
no longer is a matter of right but is subject to the trial court's
discretion.ñ (People v. Bradford, supra, 15 Cal.4th at p. 1365.)
In exercising this discretion, the trial court should consider
factors such as ò 'the quality of counsel's representation of
the defendant, the defendant's prior proclivity to substitute
counsel, the reasons for the request, the length and stage of
the proceedings, and the disruption or delay which might
reasonably be expected to follow the granting of such a
motion.' ñ (People v. Burton (1989) 48 Cal.3d 843, 853 [258
Cal.Rptr. 184, 771 P.2d 1270], quoting People v. Windham
(1977) 19 Cal.3d 121, 128 [137 Cal.Rptr. 8, 560 P.2d 1187].)

(12b) The record reflects that on October 8, 1987, during
hearings on pretrial motions to be resolved before the
commencement of jury selection, defendant, who already
had been granted status as cocounsel, moved to dismiss
counsel and undertake his defense alone. Counsel explained
on defendant's behalf that defendant felt such status would
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improve his treatment in the county jail. In addition,
counsel explained that defendant viewed both of the two
attorneys appointed to represent him as incompetent in being
unprepared for the penalty phase. Defendant believed that
at a recent hearing, defense counsel had seemed unprepared
for the prosecution's planned introduction of certain evidence
at the penalty phase, but stated that no continuance was
necessary.

The trial court explained that defendant's concern over his
counsel's preparation was unfounded, and that counsel clearly
would be prepared even *960  during the guilt phase of the
trial to meet the evidence referred to. In addition, the court
informed defendant that the case involved an overwhelming
amount of work even for the two lawyers who had been
appointed to represent him, that the court was aware how
much time counsel were spending on investigation and
preparation of the case, and that in the court's view, the task
would be truly overwhelming for an individual in custody and
without legal training. Although the court acknowledged the
right of defendant to represent himself, it stated: òI cringe at
that thought in this case because it is one of the most serious
cases that this county has had in a long time.ñ The court
acknowledged that defendant was bright, but warned him that
his lack of legal training would stand in his way in conducting
his own defense. The court stated: òI could not advise you
strongly enough of what an impossible situation that would
be for you.ñ The court urged defendant not to òdecide lightly.ñ
With regard to defense counsel's preparation for the penalty
phase, the court reminded defendant that any penalty phase
was unlikely to commence for two or three months, and that
òeven then, if time is needed to prepare for a penalty phase,
very often courts do recess for several weeks between the guilt
phase and the penalty phase ....ñ The court stated it would
òfeel betterñ if it knew defendant had what it considered to
be the best representation available, and that otherwise òthat
would really trouble me. That would really upset me ... if the
death penalty is imposed, then I'm going to feel more able to
live with that if each [defendant] was given all the procedural
rights that you were entitled to. And that includes the best
representation you could get.ñ

Immediately following this statement, one of the defense
counsel suggested that he would visit defendant in the county
jail the next day, to òtalk about this further. And maybe we
can re[s]olve this without actually requesting to go pro. per.
Do you want to think about this a little bit?ñ Defendant
responded: ò Okay.ñ The court agreed, noting that although
it was not concerned regarding defendant's conduct and that

it might even be convenient for the court if defendant were
to represent himself because the trial might go faster, this
was not the court's concern. Defendant reiterated that his
counsel's delay in preparation for the penalty phase concerned
him, because witnesses might disappear if counsel waited
until after the guilt phase to complete the investigation. The
court noted that counsel would have time to complete the
investigation during jury selection, and òwe can take a recess
at the end of the guilt phase before the penalty phase. And
normally that is done for at least a couple weeks.ñ Defendant
stated he would speak to counsel the following day, òbut I
still want the record to show that I'm still thinking about 80
percent of my mind of just taking this whole case pro. per.
And I haven't completed that decision yet until I speak with
Mr. Price and see what he has to say tomorrow.ñ *961

After counsel discussed the matter with defendant, counsel
secured from the court a brief continuance in order to
complete the investigation that defendant felt should be
conducted in advance of the trial, and represented that this
would satisfy defendant's concerns. Defendant stated that
under these circumstances he would proceed represented by
counsel.

Defendant contends that he made a motion for self-
representation well in advance of the commencement of trial
and accordingly was entitled to represent himself, but that
the trial court coerced him into withdrawing the motion by
making false assurances that there would be ample time to
complete investigation between the guilt and penalty phases
of the trial, and by impressing upon defendant that it would
cause the court distress if he were to represent himself. He
contends this coercion constituted a denial of the right to due
process of law.

The record establishes, however, that the court did not
coerce defendant into withdrawing his motion. Rather, the
court properly advised defendant of the pitfalls of self-
representation. Contrary to defendant's contention, the court
did not suggest that if defendant persisted in representing
himself, he would face a hostile court. Although defendant's
motion for self-representation was based in part upon a
concern that defense counsel had failed to investigate certain
proposed penalty phase evidence, we are unpersuaded that
the court coerced defendant into withdrawing the motion
by making a false promise that a continuance would be
granted between the guilt and penalty phases. The record
establishes that defendant was satisfied that a continuance
before jury selection commenced would provide adequate
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time for investigation. Also, as the court predicted, there
was an approximately two-week hiatus between the verdict
at the guilt phase and the commencement of the penalty
phase. Finally, it is evident that it was defendant's consultation
with defense counsel rather than the court's comments
that persuaded defendant to withdraw his motion for self-
representation.

With respect to defendant's second motion to represent
himself, the matter was left to the trial court's sound
discretion, because the motion was made after the jury
had been selected and the prosecution had delivered its
opening statement. (People v. Barnett, supra, 17 Cal.4th at
pp. 1104-1105.)

The record establishes that defendant moved to represent
himself on this second occasion without explaining the basis
for his request. He did not request a continuance. The trial
court declared that, guided by the factors enumerated in
People v. Windham, supra, 19 Cal.3d 121, it was exercising
its discretion to deny the motion. The court stated: òFirst of
all, you have to realize this is not his first request to go pro.
per. It's his second one in front *962  of me .... There clearly
is a proclivity of some kind to seek to substitute counsel or
remove counsel when Mr. Jenkins is unhappy with the way
the proceedings are going.ñ The court recounted at length
the excellence of the representation that had been afforded to
defendant.

The court also referred to the potential for disruption, noting
defendant's manner and demeanor, and his written threat to
disrupt the trial and to tell jurors of matters that the court had

withheld from them. 8  The court, observing that defendant
appeared to lack stability and emotional maturity, stated: òI
feel that he has demonstrated during these proceedings in his
failure to come out, his threats to the court, a lack of control
over his emotions and his behavior.ñ Far from engaging in
baseless òamateur psychology, ñ as alleged by defendant,
the court carefully recounted defendant's recent conduct in
refusing to appear in court when he was annoyed with the
court's rulings on motions. The court stated defendant had
written the court a letter in which he stated his intention-later
apparently retracted-to disrupt the proceedings. The court
commented: òI can't take the risk of having him refuse to show
up during trial should I rule against him.ñ The court also noted
defendant's proclivity for arguing at length with the court after
the court had informed him that no further argument was
in order, and questioned whether he could restrain himself
from persisting in this practice if he were his own counsel.

Although defendant assured the court he would appear on
each day of trial if accorded pro se status, the court evidently
did not credit this assurance.

8 A letter written by defendant to the court included
statements such as: òIt may take me having to pay
some singing telegrammer [sic] to sit in court, and
then out of nowhere, get up and read my 3 line
statement in court. Or I may have to have some
printing place to have 10 teenagers wait until 4 p.m.
one day and put flyers on all the cars in the parking
lot and within two blocks of this court stating the
reason why I'm not participating. Or I may say that
I do want to attend my trial, come in court, wait 30
seconds after the jury has been seated, then stand
up and say what I have to say before your deputies
rush me out .... [Y]ou can't stop me .... It may be
a week or three months from now.ñ Another letter
explained how upset defendant was that the court
had refused to tell jurors information defendant
wanted them to have, how he felt unfairly treated
by the court and by the prosecutor, and concluded:
òTake all this into account, how do you expect a
person to keep his composure or emotions out?ñ

The court also noted the advanced stage of the proceedings,
and stated that the only factor in defendant's favor was that he
did not request a continuance.

Defendant fails to establish that the trial court abused its
discretion in denying this motion for self-representation.
The court reasonably could conclude that defendant was
well represented by counsel, that he had some proclivity to
vacillate with respect to representation by counsel, and that
the granting of the motion would disrupt the orderly conduct
of the trial.

Defendant contends there was no risk he would disrupt the
proceedings, but the court reasonably concluded otherwise.
The court was aware that *963  defendant had attempted to
influence the court to change a ruling during jury selection by
absenting himself from the proceedings, and that, similarly,
defendant had refused to appear for the prosecutor's and his
own counsel's opening statements. This conduct, in addition
to the written threat to disrupt the proceedings, demonstrated
a likelihood (not evident at the time of the pretrial Faretta
motion) that the proceedings would be disrupted in the event
defendant were permitted to represent himself.
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Defendant's contention that the court's ruling was the result
of resentment on the part of the court is not supported by
the record. He does not support with authority his contention
that the court lacked discretion to deny the motion on
the ground, in part, that his refusal to participate in the
proceedings when disappointed with the court's rulings was
predictive of disruptive behavior during trial. Defendant
relies upon authority, applicable to a timely motion for self-
representation, that is not apposite when the motion is made
after the commencement of trial and is directed to the court's
discretion. (See People v.  Superior Court (George) (1994) 24
Cal.App.4th 350 [29 Cal.Rptr.2d 305] [holding that the trial
court erred in denying a Faretta motion made in advance of
trial, when defendant's right to self-representation was almost
absolute, on the basis of a determination that the defendant
presented a security and escape risk]; see also U.S. v. Flewitt
(9th Cir. 1989) 874 F.2d 669, 674 [defendants who had been
granted pro se status in advance of trial could not be deprived
of that status because of their failure to prepare properly
for trial, especially when a failure to obey a court order or
an act of contempt was not alleged; defendants' ò[p]retrial
activity is relevant only if it affords a strong indication that the
defendants will disrupt the proceedings in the courtroomñ].)

Contrary to defendant's contention, the court exercised its
discretion and found that, considering the relevant factors,
the motion for self-representation should be denied. The
circumstance that defendant did not seek a continuance is
not determinative. (People v. Barnett, supra, 17 Cal.4th at p.
1106.) No abuse of discretion appears.

9. Pretrial motions to suppress evidence

a. Evidence obtained as a result
of interrogation of Duane Moody

(14) Defendant contends the trial court erred in permitting the
introduction of evidence the police obtained as the result of
statements made by Duane Moody-statements the trial court
determined were involuntary. Defendant contends that the
murder weapon, evidence relating to the automobile thought
to have been used in the shooting of Detective Williams, and
*964  the testimony of Ali and Cathy Woodson should have

been excluded as the fruit of Moody's involuntary statements.
Accordingly, defendant contends the trial court violated his
right to due process of law as guaranteed by the state and
federal Constitutions. He also contends this evidence should
have been excluded as the fruit of a violation of Moody's Fifth
Amendment privilege against self-incrimination.

In pretrial proceedings, before their cases were severed,
defendant joined in codefendant Moody's motion to suppress
evidence pursuant to section 1538.5. Defendant contended
he had standing to claim that Moody's arrest violated the
Fourth Amendment, because the warrantless arrest of Moody
constituted outrageous government conduct in violation of the
constitutional guarantee of due process. He maintained that
Moody's statement to the police and all evidence obtained as
the fruit of the statement should be suppressed. Defendant
also joined in codefendant Moody's motion to suppress the
statements on the ground that they were involuntary because
they were obtained as the result of offers of leniency and other
physical and psychological coercion preceding and during
interrogation. Defendant asserted that he had standing to raise
the claim that Moody's statements were involuntary under
Fifth Amendment principles, also asserting an independent
due process right under the state and federal Constitutions not
to have his conviction based upon the involuntary confession
or statement of another. He moved to suppress Moody's
statements and all tangible and intangible evidence obtained
by the exploitation of the involuntary statements and their
fruits.

Evidence presented at the hearing on the motion to suppress
indicated that in a November 4, 1985, interrogation, Moody
informed the police where he had secreted the murder
weapon. The weapon was discovered at the location
indicated-the Woodsons' house. In a November 6, 1985,
statement, Moody said the vehicle that had been used in the
shooting of Detective Williams was a sky-blue Oldsmobile
with a white top, and he described its location. The vehicle
was found at that location.

The trial court heard numerous witnesses, and concluded
that: Moody's arrest was supported by probable cause;
Moody's claim that the police physically mistreated him
was not supported by the record; statements Moody made
to the police prior to November 4, 1985, were voluntary,
but that Moody's statements to the police on November 4,
1985, were involuntary and inadmissible, apparently on the
ground that they were the product of offers of leniency. In
addition, the court found Moody's statement to the police
on November 6, 1985, inadmissible as a fruit of the earlier
coerced statement. Nonetheless, the court held that the murder
weapon, the vehicle *965  connected with the murder, and
the testimony of Ali and Cathy Woodson were admissible
because inevitably they would have been discovered during
the course of a lawfully conducted investigation.

EXHIBIT F



People v. Jenkins, 22 Cal.4th 900 (2000)
997 P.2d 1044, 95 Cal.Rptr.2d 377, 00 Cal. Daily Op. Serv. 3495...

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 37

On appeal, defendant contends that the trial court erred
in admitting into evidence the murder weapon, evidence
concerning the vehicle from which the fatal shots appeared
to have been fired, and certain shell casings discovered
in the vehicle. Defendant also claims that the trial court
erred in permitting the testimony of the Woodsons regarding
codefendant Moody's action in storing the murder weapon
at their home on the night of the murder. He maintains that
this evidence was the fruit of Moody's involuntary statements,
and that the trial court erred in determining that the evidence
inevitably would have been discovered in the course of
a lawfully conducted investigation even without Moody's
statements. In his reply brief, defendant also contends that he
has standing to raise this claim because violation of Moody's
privilege against self-incrimination constituted a violation of
his own due process rights. The coercion applied to Moody,
he contends, caused Moody to disclose the whereabouts of
the weapon and the vehicle, and to disclose the identity of
the Woodsons. Without a rule requiring suppression of the
challenged evidence, he alleges, police misconduct would be
encouraged rather than deterred.

Respondent contends that the trial court erred in determining
that Moody's statements were involuntary, that defendant
lacks standing to complain of any violation of Moody's
Fifth Amendment rights, and that the trial court correctly
determined that the challenged evidence inevitably would
have been discovered in the course of a lawfully
conducted investigation. Respondent claims, finally, that the
introduction of the evidence, even if obtained as a result of an
involuntary statement, did not violate defendant's due process
right to a fair trial. As we shall explain, we need not and do not
determine whether the statements were voluntary or whether
the evidence inevitably would have been discovered, because
we agree with respondent's final contention that, in any event,
the introduction of this evidence did not violate defendant's
due process rights.

As an initial matter, we agree with respondent that defendant
lacks standing to raise the claim that in conducting their
interrogation, police officers violated Moody's privilege
against self-incrimination. A defendant lacks standing to
complain of the violation of a third party's Fifth Amendment
privilege against self-incrimination. (People v. Badgett (1995)
10 Cal.4th 330, 343 [41 Cal.Rptr.2d 635, 895 P.2d 877];
People v. Douglas (1990) 50 Cal.3d 468, 501 [268 Cal.Rptr.
126, 788 P.2d 640], disapproved on another point in People
v. Marshall (1990) 50 Cal.3d 907, 933, fn. 4 [269 Cal.Rptr.
269, 790 P.2d 676].) *966

Defendant does have standing, however, to assert that his own
due process right to a fair trial was violated as a consequence
of the asserted violation of Moody's Fifth Amendment rights.
(People v. Badgett, supra, 10 Cal.4th at p. 344; People v.
Douglas, supra, 50 Cal.3d at p. 501.) As we have recognized,
the ò 'admission at trial of improperly obtained statements
[of a third party] which results in a fundamentally unfair trial
violates a defendant's Fifth Amendment right to a fair trial.'
ñ (People v. Douglas, supra, 50 Cal.3d at p. 499.)

The violation of a third party's privilege against self-
incrimination may deprive a defendant of his or her due
process rights if such action adversely affects the reliability of
testimony offered against the defendant at trial. As we have
said: ò[W]hen the evidence produced at trial is subject to
coercion ... defendant's due process rights [are] implicated
and the exclusionary rule ... [is] applied. When a defendant
seeks to exclude evidence on this ground, the defendant must
allege that the trial testimony is coerced [citation], and that its
admission will deprive him of a fair trial [citation].ñ (People
v.  Badgett, supra, 10 Cal.4th at p. 344, italics in original.)

Defendant does not contend that testimony presented at
trial was the result of coercion. Moody did not testify at
defendant's trial. Rather, defendant contends that the fruits
of Moody's involuntary statements were inadmissible under
the exclusionary rule applicable in cases of violation of
the Fifth Amendment privilege against self-incrimination.
He maintains that police misconduct must be deterred, and
that if the fruit of police coercion of a third party could
be admitted against a defendant, òthe police ... would have
little incentive ... to refrain from taking extreme and illegal
measures to obtain evidence from one codefendant to use
against another.ñ

Our opinion in People v. Badgett, supra, 10 Cal.4th 330,
however, establishes that a defendant may not prevail simply
by alleging that the challenged evidence was the fruit of
an assertedly involuntary statement of a third person. In
that case, we determined specifically that a defendant may
not secure the exclusion of the trial testimony of a third
party simply on the ground that it was the fruit of the third
party's involuntary statement. (Id. at pp. 346, 348-350.) We
explained that when the defendant's claim is based upon the
involuntariness of a third party's statement, the exclusionary
rule applicable to a claimed violation of the privilege against
self-incrimination does not apply. (Id. at p. 346.) Rather, the
defendant may prevail only by demonstrating fundamental
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unfairness at trial, normally by establishing that evidence to
be produced at trial was made unreliable by coercion. (Id. at
pp. 347-348.)

As we observed in the Badgett case, òthe primary purpose
of excluding coerced testimony of third parties is to assure
the reliability of the trial *967  proceedings ....ñ (People
v. Badgett, supra, 10 Cal.4th at p. 347.) In addition, ò[t]he
purpose of exclusion of evidence pursuant to a due process
claim ... is adequately served by focusing on the evidence to
be presented at trial, and asking whether that evidence is made
unreliable by ongoing coercion ....ñ (Id. at pp. 347-348, italics
in original.)

Defendant's assertion that the challenged evidence should
have been excluded in order to deter police misconduct is
inconsistent with the primary justification for recognizing
the accused's limited standing to complain of the violation
of another individual's privilege against self-incrimination-
a concern to provide fundamental fairness at trial by
ensuring the reliability of the evidence presented at that
proceeding. Defendant's assertion that the goal of deterring
police misconduct in all criminal investigations requires
the exclusion of the ensuing evidence would result in the
adoption of a Fifth Amendment exclusionary rule in such
cases, affording defendants unlimited standing to complain
of the violation of a third person's privilege against self-
incrimination, without the necessity of demonstrating any
fundamental unfairness in the trial itself. The law provides,
however, that it is only the defendant's own right to
fundamental fairness that is at stake in such circumstances,
and that the exclusionary rule applicable to violations of the
privilege against self-incrimination does not apply.

When in the past we have considered due process claims
such as defendant's, the trial evidence sought to be excluded
was the testimony of the third party who assertedly had
been subject to coercion. (See People v. Badgett, supra, 10
Cal.4th at p. 342; People v. Douglas, supra, 50 Cal.3d at
pp. 498-499.) In the present case, defendant did not seek to
exclude statements of the third party. Moody did not testify,
nor was evidence of his involuntary statements to the police
presented in evidence. Rather, at trial defendant sought to
exclude demonstrative evidence he claims was discovered as
a product of the coercion of Moody-the murder weapon and
evidence relating to the vehicle from which it was asserted
the fatal shots were fired-as well as the testimony of the
Woodsons, in whose home Moody stored the murder weapon.
We see no reason, however, to conclude that demonstrative

evidence should be subject to a broader exclusionary rule
under these circumstances than is applicable to testimonial
evidence-quite the reverse, since coercion of a statement is
far less likely to render physical evidence unreliable than it is
likely to affect the reliability of trial testimony.

We detect no connection between the asserted coercion of
Moody-apparently arising out of offers of leniency in return
for his cooperation with the investigating officers-and the
reliability of the Woodsons' testimony at trial, or of the
murder weapon or the vehicle, as evidence of defendant's
*968  guilt. Indeed, defendant has not contended that there

is such a connection. Assuming, without deciding, that in
some circumstances physical evidence might be excluded
as unreliable as a consequence of the coercion of a third
party, we observe that defendant makes no claim that the
physical evidence he sought to exclude was unreliable, or
that its reliability was in some way affected by any police
coercion of Moody. We reject defendant's contention because
he fails to carry the burden of demonstrating any fundamental
unfairness at trial. (See People v. Badgett, supra, 10 Cal.4th
at p. 348.)

We have acknowledged that in some instances, òcourts
analyzing claims of third party coercion have expressed
some concern to assure the integrity of the judicial systemñ
by vindicating a due process right of the defendant in this
context. (People v. Badgett, supra, 10 Cal.4th at p. 347, citing
United States v. Chiavola (7th Cir. 1984) 744 F.2d 1271, 1273;
United States v. Fredericks (5th Cir. 1978) 586 F.2d 470, 481,
& fn. 14; LaFrance v. Bohlinger (1st Cir. 1974) 499 F.2d
29, 32-34.) A recent decision of the Tenth Circuit Court of
Appeals, for example, recognizes that the unreliability of a
coerced confession of a third person is not the sole reason
for its exclusion from evidence: ò 'It is unthinkable that a
statement obtained by torture or by other conduct belonging
only in a police state should be admitted at the government's
behest in order to bolster its case.... Yet methods offensive
when used against an accused do not magically become any
less so when exerted against a witness.' ñ (Clanton v. Cooper
(10th Cir. 1997) 129 F.3d 1147, 1158.)

In the present case, no ò 'statement obtained by torture or by
other conduct belonging only in a police state' ñ (Clanton v.
Cooper, supra, 129 F.3d at p. 1158) was admitted at trial. The
trial court determined that the police did not coerce Moody
physically, and the assertedly coerced statement was not
admitted at all. Accordingly, we are not called upon to decide
whether evidence produced by outrageous police misconduct,
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but not otherwise shown to be unreliable or subject to the
ongoing effects of coercion, should be excluded in order to

vindicate the integrity of the judicial system. 9

9 In passing, defendant contends that the trial court
erred in rejecting the claim that Moody's arrest
occurred without probable cause, in violation of
the Fourth Amendment. Defendant has no standing
to assert the Fourth Amendment rights of others,
and his claim is rejected on that basis. (People v.
Badgett, supra, 10 Cal.4th at p. 343.)

Defendant fails to demonstrate that his right to a fair trial was
undermined by the introduction of physical evidence whose
reliability is not questioned, or by the introduction of the
testimony of witnesses who were not shown to be subject
to any police coercion before or during trial. Under these
circumstances, the trial court did not err in admitting the
challenged evidence, and we reject defendant's due process
claim. *969

b. Seizure of defendant's briefcase
(15a) In a motion to suppress evidence brought pursuant to
section 1538.5, defendant contended that the seizure of his
briefcase and its contents from his sister's home violated
his right under the Fourth Amendment to be free from
unreasonable searches and seizures. The trial court denied
the motion, finding that a warrant authorizing the search of
defendant's Jeep, which had contained the briefcase until it
was removed by defendant's sister, authorized the search of
the briefcase; that defendant's sister consented to the seizure
of the briefcase; that the contents of the briefcase inevitably
would have been discovered, because a warrant would have
issued to authorize the search; and finally, that exigent
circumstances justified the search of the briefcase. Defendant
contends the trial court erred as to each ground stated in
denying the motion to suppress. He also contends that to the
extent it found his sister, Diane Jenkins, had consented to
the search, the court erred in determining that her consent
was voluntary. Respondent contends defendant lacked a
reasonable expectation of privacy in his briefcase, and that the
trial court correctly determined that the search was reasonable
on the grounds of consent, inevitable discovery, and exigent
circumstances. In addition, respondent contends any error in
admitting the evidence was harmless beyond a reasonable
doubt.

For the reasons that follow, we conclude that the court
properly denied the motion to suppress because the search

was consensual. (16) In reviewing the trial court's denial
of a motion to suppress evidence, we view the record in
the light most favorable to the trial court's ruling, deferring
to those express or implied findings of fact supported by
substantial evidence. (People v. Alvarez (1996) 14 Cal.4th
155, 182 [58 Cal.Rptr.2d 385, 926 P.2d 365]; People v.
Miranda (1993) 17 Cal.App.4th 917, 922 [21 Cal.Rptr.2d
785].) We independently review the trial court's application
of the law to the facts. (People v. Alvarez, supra, 14 Cal.4th
at p. 182.)

(15b) The hearing on the motion to suppress produced the
following evidence. Detective Holder of the Los Angeles
Police Department served a search warrant at defendant's
residence on November 2, 1985. A neighbor informed him
that on the previous evening, some persons had removed
property from the residence. The neighbor supplied Holder
with the license number of the vehicle used to remove the
property. On the following day, Holder, along with several
other officers, went to the address where the vehicle was
registered. Holder testified that the occupant, Diane Jenkins,
who informed Officer Holder that the residence was hers,
permitted him to enter when he told her he was conducting an
investigation of a murder of a police officer and asked whether
he and other officers could come in and *970  look around.
He did not have a warrant. Ms. Jenkins consented verbally
to the search, and she signed a written form indicating
her consent and also noting that she paid the rent on the
premises. When Holder asked whether there were weapons
in the house, she affirmed that there were, leading him to her
bedroom and disclosing the location of two guns she asserted
belonged to her boyfriend. Almost simultaneously with his
request to conduct the search, Holder asked whether there
was any property belonging to her brother, defendant, in the
home. Holder believed that she understood he was there to
investigate a murder in which her brother might be involved.
When Holder asked whether the residence contained any
property belonging to her brother, Ms. Jenkins responded that
there was a briefcase belonging to him. When she handed
the unlocked briefcase to him in her bedroom, he opened
it to determine whether it contained firearms, in particular
the murder weapon, which to his knowledge had not been
recovered. He also examined the contents of the briefcase to
aid in identifying additional suspects, finding that it contained
a binder with the name Dan on it, various papers, some
with names, addresses, and telephone numbers on them,
photographs, and a vehicle license. He took the briefcase with
him when he left the premises after concluding the search. Ms.
Jenkins indicated in writing that the property seized during the
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search, specifically including the briefcase and its contents,
was ògiven to Detective Holder by me freely without threat
or promise.ñ

Detective Thies testified that he received the briefcase from
Holder and examined its contents. It contained a license plate,
a phone message retrieval apparatus, a combination knife,
brass knuckles, a book containing defendant's limousine
listings, phone bills, a telephone and address book with
notations in defendant's handwriting, another telephone and
address book bearing another person's handwriting, and
a business card. In addition, there was a piece of paper
bearing Elihue Broomfield's telephone number. The materials
found in the briefcase also contained the telephone numbers
of Reecy Cooper and Tyrone Hicks, and the address and
telephone number of Anthony Bryant.

Diane Jenkins testified at the hearing on the motion to
suppress that she had learned of defendant's arrest on
November 1, 1985, from a person whose identity she could
not recall. She did not talk to defendant on that date. At her
mother's request, she picked up defendant's unlocked Jeep at
the San Fernando courthouse, finding the keys under the floor
mat. She removed the briefcase from the Jeep and placed it
in her residence. She spent the night at defendant's home,
fearing it might be subject to a break-in in his absence. She
testified that when Holder arrived at her home on November
2, 1985, she asked whether he had a search warrant, and
he responded that he did not, *971  but that unless she
consented to a search, he would arrest her on an outstanding
traffic warrant and search the premises anyway. She stated
that Holder observed the briefcase in her bedroom, seized it,
and examined its contents. She testified that she was under
duress when she signed the form indicating her consent to the
search and the removal of property from her residence.

The trial court stated that it believed several exceptions to
the search warrant requirement applied. First, it declared
that the officers possessed a warrant to search defendant's
Jeep, and stated its belief that òthere is a good argument that
that briefcase had been in the car; that the search warrant
authorized a search of the car and authorized a search of Mr.
Jenkins's property inside the house; that there actually was
a search warrant to cover it.ñ The court added, òI think the
other theory is possibly a consent theory, although I somewhat
agree [with defense counsel's argument] that consent to turn
it over or turning it over doesn't necessarily give consent to
open it and to search, in and of itself.ñ Other theories the
court found òpossibly applicableñ were inevitable discovery

and exigent circumstances. With respect to the first, the court
explained: òthere had been a search warrant for the car and the
property. It would not have taken long for them [the police] to
have gotten a search warrant and opened the briefcase.ñ With
respect to the second, it explained: òI really do think that the
emergency exception, the exigent circumstances exception,
applies when you have a nine-millimeter weapon outstanding
that has yet to be found. And based on the information in the
affidavit, there was a very good chance that it might have been
found within the briefcase.ñ

(17) The Fourth Amendment protects an individual's
reasonable expectation of privacy against unreasonable
intrusion on the part of the government. A warrant is required
unless certain exceptions apply, including the exception that
permits consensual searches. (Florida v. Jimeno (1991) 500
U.S. 248, 250-251 [111 S.Ct. 1801, 1803-1804, 114 L.Ed.2d
297]; In re Tyrell J. (1994) 8 Cal.4th 68, 79 [32 Cal.Rptr.2d
33, 876 P.2d 519].)

As the high court has explained: òThe touchstone of
the Fourth Amendment is reasonableness. [Citation.] The
Fourth Amendment does not proscribe all state-initiated
searches and seizures; it merely proscribes those which are
unreasonable.ñ (Florida v. Jimeno, supra, 500 U.S. at p.
250 [111 S.Ct. at p. 1803].) A warrantless search may be
reasonable not only if the defendant consents to the search,
but also if a person other than the defendant with authority
over the premises voluntarily consents to the search. (United
States v. Matlock (1974) 415 U.S. 164, 170-171 [94 S.Ct.
988, 992-993, 39 L.Ed.2d 242] [person sharing a bedroom
with defendant had *972  authority to consent to a search of
the premises and diaper bag found therein]; see also Frazier
v. Cupp (1969) 394 U.S. 731, 740 [89 S.Ct. 1420, 1425, 22
L.Ed.2d 684] [cousin had authority to consent to search of the
defendant's duffel bag, which both men used and which had
been left in the cousin's home].)

Further, the United States Supreme Court has stated that
òin order to claim the protection of the Fourth Amendment,
a defendant must demonstrate that he personally has an
expectation of privacy in the place searched, and that his
expectation is reasonable; i.e., one which has 'a source outside
of the Fourth Amendment, either by reference to concepts of
real or personal property law or to understandings that are
recognized and permitted by society.' ñ (Minnesota v. Carter
(1998) 525 U.S. 83, 88 [119 S.Ct. 469, 472, 142 L.Ed.2d
373], quoting Rakas v. Illinois (1978) 439 U.S. 128, 134
[99 S.Ct. 421, 425-426, 58 L.Ed.2d 387].) The defendant
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must assert a reasonable expectation of privacy in ò 'the
particular area searched or thing seized in order to bring a
Fourth Amendment challenge.' ñ (People v. McPeters, supra,
2 Cal.4th at p. 1171, italics in original.)

A defendant has the burden at trial of establishing a legitimate
expectation of privacy in the place searched or the thing
seized. (See Rakas v. Illinois, supra, 439 U.S. at pp. 130-131,
fn. 1, 134 [99 S.Ct. at p. 424, 425-426]; see also People v.
McPeters, supra, 2 Cal.4th at p. 1172.) The prosecution has
the burden of establishing the reasonableness of a warrantless
search. (See People v. Williams (1988) 45 Cal.3d 1268, 1300
[248 Cal.Rptr. 834, 756 P.2d 221]; see also United States v.
Matlock, supra, 415 U.S. at pp. 171, 177 [94 S.Ct. at pp. 993,
996].) The state may carry its burden of demonstrating the
reasonableness of a search by demonstrating that the officer
conducting the search had a reasonable belief that the person
consenting to the search had authority to do so; it is not
required that the state establish that the person consenting
to the search had actual authority to consent. (Illinois v.
Rodriguez (1990) 497 U.S. 177, 186 [110 S.Ct. 2793, 2800,
111 L.Ed.2d 148]; see also People v. Jacobs (1987) 43 Cal.3d
472, 481 [233 Cal.Rptr. 323, 729 P.2d 757]; People v. Bishop
(1996) 44 Cal.App.4th 220, 236 [51 Cal.Rptr.2d 629].)

(15c) Defendant failed to assert that he had any possessory
interest or legitimate expectation of privacy in his sister's
home, so he failed to establish that the search of the home
itself violated his own constitutional rights.

Defendant did, however, assert that he had a reasonable
expectation of privacy in his briefcase, and we assume for the
purpose of this appeal that he *973  carried his burden of

showing a legitimate expectation of privacy in that object. 10

Nonetheless, we conclude that the search of the briefcase was
reasonable by virtue of defendant's sister's voluntary consent
to the search.

10 Respondent contends defendant failed to establish
that he had a reasonable expectation of privacy
in his briefcase, asserting that defendant had
relinquished any expectation of privacy in the
briefcase by relinquishing control over the
briefcase to his sister. We conclude that the
evidence introduced at the hearing does not
establish that defendant actually asked his sister
to take possession of the briefcase, although at
the time the search was conducted, the officers
involved reasonably could believe that Diane

Jenkins had secured the briefcase at her brother's
direction. In any event, we decide the issue on other
grounds.

At the outset, defendant contends that his sister's consent to
search her home and the briefcase was not voluntary. (See
Schneckloth v. Bustamonte (1973) 412 U.S. 218, 227 [93
S.Ct. 2041, 2048-2049, 36 L.Ed.2d 854] [whether consent
was voluntary or was the product of coercion on the part
of searching officers is a question of fact to be determined
from the totality of the circumstances].) The evidence at the
hearing on the motion to suppress was in sharp conflict on
this point. Detective Holder testified that defendant's sister
was friendly and cooperative, and readily consented to the
search without the application of any pressure on the part
of the police. He denied threatening her with arrest. She
memorialized her consent in writing, stating that it was
freely given. Ms. Jenkins testified, however, that her consent
to the search was coerced by a threat to arrest her on an
outstanding warrant if she refused to supply her consent.
We view the record in the light most favorable to the trial
court's ruling, deferring to those express or implied findings
of fact supported by substantial evidence. (See People v.
Alvarez, supra, 14 Cal.4th at p. 182; People v. Miranda, supra,
17 Cal.App.4th at pp.921-922.) It is evident from the trial
court's reliance upon consent as a justification for the search
that the trial court resolved in favor of the prosecution the
factual dispute regarding the circumstances under which Ms.
Jenkins granted her consent, and did not credit her testimony
that her consent was the product of a threat to arrest her.
We defer to this implied factual determination, which is
supported by substantial evidence. Consequently, we reject
defendant's contention that Ms. Jenkins's consent to the search
was involuntary.

We next turn to the question whether the voluntary consent
given by Ms. Jenkins established the search as reasonable.
Ms. Jenkins clearly had authority to consent to a search
of her own apartment-a place in which defendant had no
possessory interest. (18) In some circumstances, however,
the consent to a search given by a person with authority
to consent to a search of the premises does not necessarily
supply consent to search personal property found within the
premises. As Justice O'Connor explained in her concurring
opinion in *974  United States v. Karo (1984) 468 U.S. 705,
725 [104 S.Ct. 3296, 3308, 82 L.Ed.2d 530], ò[a] privacy
interest in a home itself need not be coextensive with a privacy
interest in the contents ... of everything situated inside the
home. This has been recognized before in connection with
third-party consent to searches. A homeowner's consent to a
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search of the home may not be effective consent to a search of
a closed object inside the home. Consent to search a container
or a place is effective only when given by one with 'common
authority over or other sufficient relationship to the premises
or effects sought to be inspected.' United States v. Matlock,
415 U.S., at 171 [94 S.Ct. at p. 993]. 'Common authority ...
rests ... on mutual use of the property by persons generally
having joint access or control for most purposes ....' Id., at
171, n. 7 [94 S.Ct. at p. 993].ñ

As this language indicates, at least two questions are
presented when the state seeks to justify a warrantless search
by relying upon the consent of a third party who is the
occupant of the premises searched: whether the third party
had authority to consent to the search, and whether the scope
of the consent given included the object or container that
was searched. In the resolution of these questions, as noted,
the state may carry its burden by demonstrating that it was
objectively reasonable for the searching officer to believe
that the person giving consent had authority to do so, and
to believe that the scope of the consent given encompassed
the item searched. (Florida v. Jimeno, supra, 500 U.S. at
p. 251 [111 S.Ct. at pp. 1803-1804] [scope of consent may
be established by showing that the searching officers had an
objectively reasonable basis to believe the consent included
the item searched]; Illinois v. Rodriguez, supra, 497 U.S. at
p. 186 [110 S.Ct. at p. 2800] [search may be reasonable if
officer had an objectively reasonable belief that the person
consenting to the search had authority to do so].)

In Florida v. Jimeno, supra, 500 U.S. 248, the high court
explained that the scope of consent usually is defined by the
expressed object of the search. (Id. at p. 251 [111 S.Ct. at
pp. 1803-1804].) In that case, where a police officer stopped
a vehicle, informing the occupant of the officer's suspicion
that the vehicle contained narcotics, the driver's consent to
a search of the vehicle reasonably could be understood to
include within its scope the search of a closed paper bag
discovered within the vehicle. The standard for measuring the
scope of consent, the court said, is to ask òwhat would the
typical reasonable person have understood by the exchange
between the officer and the suspect.ñ (Ibid.) The court
pointed out that in granting permission to search the vehicle,
the defendant òdid not place any explicit limitation on the
scope of the search.ñ (Ibid.) The officer had informed the
defendant he believed the defendant was carrying narcotics,
and that the officer would be looking for narcotics. The court
concluded: òWe think that it was objectively reasonable for
the police to conclude that the general *975  consent to

search respondent's car included consent to search containers
within that car which might bear drugs. A reasonable person
may be expected to know that narcotics are generally carried
in some form of a container.... The authorization to search in
this case, therefore, extended beyond the surfaces of the car's
interior to the paper bag lying on the car's floor.ñ (Ibid.)

Although the court cautioned that the defendant's consent
probably would not extend to a locked briefcase in the trunk
of the car, the court rejected the defendant's contention that
the police must request separate permission to search each
container in the area to be searched. (Florida v.  Jimeno,
supra, 500 U.S. at pp. 251-252 [111 S.Ct. at pp 1803-1804].)
The court found no basis for adding such a requirement,
observing that although a suspect may limit the scope of
consent, if consent reasonably would be understood to extend
to a container, no further authorization is required. (Id. at p.
252 [111 S.Ct. at p. 1804].) The court relied upon the public's
interest in permitting consensual searches, stating that ò '[t]he
community has a real interest in encouraging consent, for
the resulting search may yield necessary evidence for the
solution and prosecution of crime, evidence that may insure
that a wholly innocent person is not wrongly charged with a
criminal offense.' ñ (Ibid.)

Other courts and commentators have observed that open-
ended consent to search normally does not suggest that the
person consenting would expect the search to be limited in
any way, and that a general consent to search includes consent
to pursue the stated object of the search by opening closed
containers. (See People v. $48,715 United States Currency
(1997) 58 Cal.App.4th 1507, 1515 [68 Cal.Rptr.2d 829]
[consent to search vehicle for drugs included seed bags and
suitcases, or any area of the vehicle that might contain drugs];
U.S. v. Stewart (5th Cir. 1996) 93 F.3d 189, 192 [consent
to òlook at ñ medicine bottle includes consent to examine
contents]; U.S. v. Snow (2d Cir. 1995) 44 F.3d 133, 135
[consent to search vehicle for drugs includes consent to open
and search a duffel bag inside the vehicle]; U.S. v. Zapata
(1st Cir. 1994) 18 F.3d 971, 977 [consent to search vehicle
includes consent to search duffel bag found in trunk]; 3
LaFave, Search and Seizure (3d ed.1996) Ä 8.1(c), p. 613
[general consent ordinarily may be understood to extend to
an examination-in furtherance of the object of the search-of
closed containers found in the area, òparticularly if the police
have indicated they are searching for a small object which
might be concealed in such a container ñ]; see also Erwin et
al., Cal. Criminal Defense Practice (1998 ed.) Ä 22.02 [6], pp.
22-31 to 22-32 [consent to search generally implies consent
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to a complete search, unless a limitation is expressed]; but
see U.S. v. Infante-Ruiz (1st Cir. 1994) 13 F.3d 498, 504-505
[when third party consent *976  to search a vehicle and
trunk is qualified by a warning that the briefcase belonged to
another, officers could not assume without further inquiry that

the consent extended to the briefcase].) 11

11 We note that those cases limiting the ability of
police officers to search containers belonging to
passengers of vehicles not owned by the passenger,
in the absence of valid consent by the passenger,
may require reexamination after the high court's
recent decision in Wyomingv. Houghton (1999)
526 U.S. 295 [119 S.Ct. 1297, 143 L.Ed.2d 408],
which holds that police officers with probable
cause to search a vehicle ordinarily may search the
belongings of passengers, when such belongings
reasonably may be believed to contain the object of
the search.

(15d) Under the circumstances of the present case, the officers
had an objectively reasonable basis to conclude that the scope
of Diane Jenkins's consent included the briefcase. Detective
Holder explained to Ms. Jenkins that he was investigating
the murder of a police officer-an investigation that reasonably
would be understood as involving an intensive search for
such objects as weapons. When she granted open-ended
consent to the search of her home, she had been informed
that the officer was seeking evidence concerning her brother.
In addition, having supplied consent to search, when asked
whether any of her brother's belongings were in her home, she
handed the officer her brother's briefcase. (See, e.g., People
v. Fierro (1991) 1 Cal.4th 173, 217, fn. 14 [3 Cal.Rptr.2d
426, 821 P.2d 1302] [third party's consent to search her
own purse, with statement that wallet contained therein was
defendant's, arguably extends the scope of consent to include
the wallet].) Her written consent indicated express consent to
search her home, and included a statement that the briefcase
had been given to Holder freely, without threat or promise. As
noted, Holder was not required to seek separate consent for
each container searched, providing the search otherwise was
reasonable. (Florida v. Jimeno, supra, 500 U.S. at pp. 251-252
[111 S.Ct. at pp. 1803-1804].)

A briefcase obviously is a container that readily may contain
incriminating evidence, including weapons. Because the
announced object of the search was evidence connected with
the murder of a police officer-thus including weapons that
could be hidden in a briefcase-and involving her brother,

Ms. Jenkins's consent to search her home and her action
in disclosing the location of the briefcase, identifying it as
her brother's, and handing it to the police officer would be
understood by a reasonable person to include consent to
search the briefcase.

(19a) As for Ms. Jenkins's authority to consent to the search
of defendant's briefcase, it is settled that òthe consent of one
who possesses common authority over premises or effects is
valid as against the absent, nonconsenting person with whom
that authority is shared.ñ ( *977  United States v. Matlock,
supra, 415 U.S. at p. 170 [94 S.Ct. at p. 993].) For example, in
the Matlock case, the high court determined that the consent
of a tenant who shared a bedroom with the defendant and
was told that the police were searching for stolen currency
was effective to justify a search of the bedroom, including a
diaper bag found in a closet. (Id. at pp. 166-167 [94 S.Ct. at
pp. 990-991].) The court explained that the consent of a third
party may be valid if that party òpossessed common authority
over or other sufficient relationship to the premises or effects
sought to be inspected.ñ (Id., at p. 171 [94 S.Ct. at p. 993]; see
also People v. Clark (1993) 5 Cal.4th 950, 979 [22 Cal.Rptr.2d
689, 857 P.2d 1099]; People v. Jacobs, supra, 43 Cal.3d at p.
481.)

Applying these rules, courts have determined in various
circumstances that third parties were authorized to consent
to a search of luggage, bags, or other personal belongings
of a defendant. (U.S. v. Davis (2d Cir. 1992) 967 F.2d
84, 85, 86-87 [tenant has authority to consent to search of
footlocker shared with defendant and of containers belonging
to defendant found within the footlocker]; United States
v. Falcon (10th Cir. 1985) 766 F.2d 1469, 1474 [brother's
consent to examination of defendant's audiotape marked ò
confidential ñ was authorized because the tape was discovered
in a room occupied solely by the brother, and the brother
had exclusive control over its contents]; United States v.
Miroff (7th Cir. 1979) 606 F.2d 777, 778-779 [òdominantñ
occupant of premises authorized to consent to search of
defendant guests' personal belongings found in area subject
to common use, especially because guests assumed the risk
of inspection by assuring occupant there was nothing illicit
therein]; State v. Schadd (1981) 129 Ariz. 557 [633 P.2d 366,
372] [girlfriend authorized to consent to search of defendant's
wallet, on ground that defendant assumed the risk she would
permit inspection when he gave it to her]; Johnson v. State
(Fla.Dist.Ct.App. 1988) 519 So.2d 713, 714 [third party in
whose possession defendant had left a suitcase had authority
to consent to a search of the suitcase he identified as belonging
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to defendant]; U.S. v. Salinas-Cano (10th Cir. 1992) 959 F.2d
861, 865 [not reasonable for officer to believe defendant's
girlfriend had authority to consent to search of defendant's
luggage found in her home when there was no evidence of
mutual use or joint interest and control over the suitcase];
Owens v. State (1991) 322 Md. 616 [589 A.2d 59, 66-67]
[officers could not reasonably believe occupant of apartment
had authority to consent to search of luggage left behind by
visitor, because there was no evidence of common authority
over the bag].)

(15e) The question before us is whether the òfacts available
to the officer at the moment ... [would] 'warrant a man of
reasonable caution in the belief' that the consenting party had
authorityñ over the property as to which consent is given.
( *978  Illinois v. Rodriguez, supra, 497 U.S. at p. 188 [110
S.Ct. at p. 2801].) Under the circumstances of the present
case, it was objectively reasonable to conclude Diane Jenkins
had authority to consent to the search of defendant's briefcase,
because it was reasonable for the officers to believe she had
exercised control over the briefcase and had not only joint,
but at the time of the search, exclusive access to it and control
over it. It is reasonable to conclude that a family member
who officers believe has retrieved a brother's belongings
from his premises and stored such belongings in her own
bedroom has at the very least joint access to and control
over the belongings. Under the circumstances known to the
officers at the time of the search-that shortly after defendant's
arrest, items were removed in a vehicle registered to Diane
Jenkins from the area named in a search warrant directed at
defendant's residence and vehicles, and that the only item
belonging to him remaining in her home was the briefcase-
it was reasonable for the officers to conclude that Diane
Jenkins had secured the briefcase at her brother's behest. Such
a request, of course, would impose upon defendant the risk
that Diane Jenkins might consent to a search of the briefcase.
(See, e.g., Frazier v. Cupp, supra, 394 U.S. at p. 740 [89 S.Ct.
at p. 1425] [defendant, in permitting third party to use a duffel
bag and in leaving the bag at the home of the third party,
òassumed the risk that [the third party] would allow someone
else to look insideñ]; see also United States v. Matlock, supra,
415 U.S. at p. 171, fn. 7 [94 S.Ct. at p. 993]; People v. Jacobs,
supra, 43 Cal.3d at p. 481; U.S. v. Davis, supra, 967 F.2d at
p. 88.)

Some lower federal courts have asserted that authority to
consent to a search depends in part upon a showing that the
person consenting enjoyed not only access to and control
over, but also mutual use of the property searched. (See,

e.g., U.S. v. Whitfield (D.C. Cir. 1991) 939 F.2d 1071, 1074
[291 App.D.C. 243] [mother lacked apparent authority to
consent to search of adult son's bedroom without evidence
that she enjoyed common use of the room and closet in which
contraband was found]; see also U.S. v. Welch (9th Cir. 1993)
4 F.3d 761, 764 [third party who jointly had rented vehicle
with defendant had authority to consent to a search of the
vehicle but lacked actual or apparent authority to consent to
a search of the defendant's purse located in the trunk of the
vehicle, because there was no evidence of joint access or
control or use of the purse]; U.S. v. Salinas-Cano, supra, 959
F.2d at p. 863 [girlfriend lacked apparent authority to consent
to search of defendant's suitcase left in her home, when
he slept in the home several nights a week and maintained
control over the suitcase, and there was no evidence his
girlfriend used the suitcase].)

(19b) The cases cited rely upon a footnote appearing in United
States v. Matlock: òCommon authority is, of course, not to be
implied from the mere property interest a third party has in
the property. The authority which *979  justifies the third-
party consent does not rest upon the law of property, with
its attendant historical and legal refinements, see Chapman
v. United States, 365 U.S. 610 [81 S.Ct. 776, 5 L.Ed.2d 828]
(landlord could not validly consent to the search of a house he
had rented to another), Stoner v. California, 376 U.S. 483 [84
S.Ct. 889, 11 L.Ed.2d 856] (night hotel clerk could not validly
consent to search of customer's room) but rests rather on
mutual use of the property by persons generally having joint
access or control for most purposes, so that it is reasonable
to recognize that any of the co-inhabitants has the right to
permit the inspection in his own right and that the others
have assumed the risk that one of their number might permit
the common area to be searched.ñ (United States v. Matlock,
supra, 415 U.S. at p. 171, fn. 7 [94 S.Ct. at p. 993].)

This language, read in conjunction with the cases cited,
however, addresses the problem of the authority of an owner,
manager, or co-occupant of premises to consent to a search
of those premises. In such a case, mutual use of the premises
would be significant in establishing a third party's authority
to consent to a search of the premises, because it certainly
is not the case that every owner of property may consent
to a search of his or her tenant's home. We do not believe,
however, that the United States Supreme Court intended to
require that in every circumstance in which a third party
occupant of premises consents to the search of personal
property of another located on the premises, authority to
consent to search depends upon the third party's actual mutual
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use of the personal property, in addition to access to and
control over the property. As we have explained, òobjects
left in an area of common use or control may be within the
scope of the consent given by a third party for a search of the
common area.ñ (People v. Clark, supra, 5 Cal.4th at p. 979.)

We believe that when the person who consents to the search
enjoys a possessory interest that the defendant does not share
in the premises searched and also enjoys apparent joint or
exclusive access to and control over the personal property
searched, the privacy interest of the owner of the closed
container or other personal property is far reduced and the
authority of a third party to consent to a search may be
established. (See United States v. Falcon, supra, 766 F.2d
at p. 1474; United States v. Miroff, supra, 606 F.2d at pp.
778-779; see also People v. McPeters, supra, 2 Cal.4th at p.
1172 [defendant retained no expectation of privacy when he
rid himself of a crime weapon by giving it to the occupant
of the premises searched].) It can hardly be the case, for
example, that the police would be unreasonable in acceding
to the request of the sole occupant of a home to search
luggage under the occupant's control but belonging to another
in order to exonerate the occupant or protect him or her from
hazard. (See, e.g., *980  Com. v. Latshaw (1978) 481 Pa. 298
[392 A.2d 1301, 1306-1307] [owner of barn, who suspected
that containers found therein belonging to another contained
contraband, was authorized to consent to a police search of the
containers].) The high court has made clear that one basis for
the consent exception to the warrant requirement is to serve
the community's interest in producing ò 'necessary evidence
for the solution and prosecution of crime, evidence that may
insure that a wholly innocent person is not wrongly charged
with a criminal offense.' ñ (Florida v. Jimeno, supra, 500 U.S.
at p. 252 [111 S.Ct. at p. 1804].)

(15f)Accordingly, although the searching officer had little
reason to suppose that Diane Jenkins herself was using
defendant's briefcase, this circumstance does not require us to
conclude the officer lacked a reasonable basis for believing
she had authority to consent to a search of the briefcase, when
the facts known to him indicated she had exercised control
over the briefcase in the manner shown by the testimony at
the hearing on the motion to suppress.

Defendant asserts that it is never reasonable for a police
officer to conclude that a third party has authority to consent
to a search when the personal property searched is identified
as belonging to another person, but this claim is without
merit. Although a third party who is the subject of a search

and admonishes an officer that a bag belongs to someone
else may be understood to deny joint access and control
over the property (see U.S. v. Jaras (5th Cir. 1996) 86 F.3d
383, 389), or to limit the scope of his or her consent (see
U.S. v. Infante-Ruiz, supra, 13 F.3d at pp. 504-505), a third
party who responds to a search focused upon the defendant
by handing over the defendant's belongings that are in the
third party's exclusive possession and control may create a
reasonable belief on the part of the searching officer that the
third party has authority to consent to the search. (United
States v. Falcon, supra, 766 F.2d at p. 1474 [rejecting the
claim that it necessarily is unreasonable to search property
identified as belonging to another]; United States v. Carter
(4th Cir. 1977) 569 F.2d 801, 804-805 [same]; United States v.
Buckles (8th Cir. 1974) 495 F.2d 1377, 1382 [same]; Johnson
v. State, supra, 519 So.2d at p. 714 [same].)

We conclude the trial court properly denied the motion to
suppress and that no violation of the Fourth Amendment

occurred. 12

12 Because we determine on the basis of third
party consent that the trial court properly denied
the motion to suppress, we need not consider
respondent's other contentions in support of the
trial court's order.

10. Claim of denial of representative jury
(20a) In providing jury panels from which defendant's
jury would be selected, the trial court ordered the Jury
Commissioner of Los Angeles *981  County to select jurors
from within a 20-mile radius of the Van Nuys courthouse,
where the trial was held. Prospective jurors were selected
on October 13, 14, and 15, 1987, but only on October
14 did the jury commissioner's office employ the method
of selection ordered by the court. On October 13 and 15,
prospective jurors were selected by the so-called bull's-

eye method. 13  Under this countywide method, the jury
commissioner explained: ò [T]he computer is asked to
randomly select jurors from this pool of qualified prospective
jurors .... [ ] Let's assume that we have out of the possible
32 court locations, Los Angeles County where jurors can be
assigned, that we have 10 court locations [needing jurors]. A
juror will be by computer randomly selected, ... and then [the
computer] asks of these are any of these courts within 20 miles
of this person's residence? And then if the answer is yes, then
assign that juror to the closest court of those courts that are
within 20 miles.ñ
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13 On October 13, the bull's-eye method was used
because it was too late to stop the computer run
for the court's usual method; on October 15, the
bull's-eye method was used because there had been
an earthquake and the method ordered by the court
was impracticable.

The defendant made a motion to quash the venire on the
ground it did not constitute a representative cross-section
of the community. In a hearing on the motion, the jury
commissioner testified that 9.9 percent of the population
living within a 20-mile radius of the Van Nuys courthouse
and presumptively eligible for jury service was African-
American. A defense expert testified, on the other hand, that
the percentage of African-American persons living within
that radius was 10.18 percent. On October 13, the percentage
of African-American persons called for service in defendant's
case was 1.87 percent, and on October 15, it was 2.07 percent.
On October 14, 6.43 percent of the persons called for service
in defendant's case were African-American. Accordingly, as
the trial court stated and defendant concedes, 4.5 percent
of the total number of prospective jurors available to serve
in panels from which defendant was to select his jury were
African-American.

Defendant's expert testified that the bull's-eye method
described above produced an underrepresentation of African-
American persons compared with their presence in the 20-
mile radius of the Van Nuys courthouse, and the expert
outlined an alternative method of selecting the jury venire
based upon census tracts that would readily produce a
representative venire.

The trial court denied the motion to quash, determining that
the difference between the percentage of African-American
prospective jurors (4.5 percent) in defendant's case, and the
percentage of African-American persons eligible for jury
duty in the 20-mile area served by the Van Nuys courthouse
(9.9 percent) was not statistically significant. In addition, the
trial court determined that defendant had failed to establish
systematic exclusion of a *982  cognizable class, because
the county's use of Department of Motor Vehicles and voter
registration lists indicated that the county was doing all that
reasonably could be expected to achieve a fair cross-section.

Defendant renews his claim that his federal constitutional
right to a jury drawn from a representative cross-section of the
community was violated. (U.S. Const., 6th Amend.; Duren
v. Missouri (1979) 439 U.S. 357, 358-367 [99 S.Ct. 664,

665-670, 58 L.Ed.2d 579].) (21) That right guarantees òthat
the pools from which juries are drawn must not systematically
exclude distinctive groups in the community. [Citation.] 'In
order to establish a prima facie violation of the fair-cross-
section requirement, the defendant must show (1) that the
group alleged to be excluded is a ñdistinctiveò group in
the community; (2) that the representation of this group
in venires from which juries are selected is not fair and
reasonable in relation to the number of such persons in
the community; and (3) that this underrepresentation is due
to systematic exclusion of the group in the jury-selection
process.' [Citations.] The relevant 'community' for cross-
section purposes is the judicial district in which the case is
tried.ñ (People v. Horton (1995) 11 Cal.4th 1068, 1087-1088
[47 Cal.Rptr.2d 516, 906 P.2d 478], italics added, quoting
Duren v. Missouri, supra, 439 U.S. at p. 364 [99 S.Ct. at
p. 668].) Defendant contends the method employed to select
the venire from which his panels were drawn systematically
caused underrepresentation of African-American persons.

(20b) Defendant failed to establish a prima facie case of
systematic underrepresentation of a cognizable class, because
he failed to refer to the appropriate community in attempting
to prove the denial of a representative jury venire. He
attempted to meet the second prong of the Duren test
by demonstrating a disparity between the percentage of
African-American persons in the venire and the percentage
of African-American persons eligible for jury service who
lived within 20 miles of the Van Nuys courthouse. As noted,
the appropriate community with which to establish such a
comparison was the judicial district in which the Van Nuys
courthouse is situated. (People v. Horton, supra, 11 Cal.4th
at pp. 1087-1088; People v. Mattson (1990) 50 Cal.3d 826,
844 [268 Cal.Rptr. 802, 789 P.2d 983]; Williams v. Superior
Court (1989) 49 Cal.3d 736, 745 [263 Cal.Rptr. 503, 781

P.2d 537].) 14  In any event, as the trial court found, there was
insufficient showing that any underrepresentation was due to
a systematic exclusion. For these reasons, defendant failed to
make the prima facie showing required by *983  Duren, and
his claim accordingly is rejected. (People v. Horton, supra, 11
Cal.4th at pp. 1088-1090; People v. Mattson, supra, 50 Cal.3d
at p. 844.)

14 We note that although defendant did not offer
any proof regarding the percentage of African-
American persons living in the judicial district, the
prosecutor stated in argument that the 1980 census
showed that the African-American population
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constituted 1.7 percent of the population of the
judicial district in which defendant was tried.

11. Claim of juror contamination
(22a) Defendant contends that he was deprived of his
constitutional right to a fair trial by an impartial jury because
during jury selection, when evidence came to light suggesting
that jurors were in fear of him, the trial court failed to question
the jurors adequately regarding their fears and erroneously
denied his motion for mistrial.

The record reflects that Prospective Juror Hw., who ultimately
was excused for cause, stated to the court outside the presence
of other prospective jurors that on the preceding night she had
received a telephone call from Ms. Hv., a prospective juror on
the panel who was not selected to serve on defendant's jury, in
which Hv. informed her that the judge presiding in defendant's
case had received death threats and was being protected by
a bodyguard at all times. After Prospective Juror Hw. had
left the courtroom, the prosecutor informed the court that
there had been threats against him and another deputy district
attorney in this case, though none were traced to defendant,
but that with defendant's history of attacking witnesses and
shooting people who òtell against him,ñ it was inevitable
that jurors would be fearful. The prosecutor warned: ò[I]f we
are going to be excusing jurors because they are frightened,
we are not going to have a jury because they are going to
be frightened.ñ The trial court then informed Hw. that it
had not received any threats and did not have a bodyguard.
Hw. then volunteered that Hv. also had informed her that an
acquaintance had taken the trial judge to the crime scene, that
the judge did not want to be involved with this case because
it involved gangs and cocaine, and that Hv. noted that some
witnesses were in the witness protection program. Hw. said
she did not recall Hv. saying anything in the presence of other
prospective jurors about the case, but noted Hv. did have some
contact with another prospective juror, Ms. Mh. Hw. stated
she had been very frightened after the conversation with Hv.
The trial court assured her the rumors she had heard were
false.

The trial court, outside the presence of the jury, stated it
would be necessary to question Hv., to warn her not to contact
anyone else, and to question the remainder of the jurors to be
certain they had not had any contact with Hv.

Upon questioning, Hv. admitted telephoning Hw. and telling
her the judge was under 24-hour protection due to threats.
Hv. stated she had heard this information from her employer,

and also from another prospective juror who *984  made
the assertion in her presence and that of other prospective
jurors. On one or two occasions she heard prospective jurors
state they were afraid to serve in this case. She also recalled
other jurors stating that defendant was paying for his own
attorney and that defense counsel was driving a new Jaguar.
She asserted she had not telephoned any prospective juror
other than Hw. The court ordered her not to contact anyone
involved in the case.

The trial court initially denied defendant's motion to excuse
for cause, but the following day determined that Juror Hw.
would be excused.

The trial court also examined Prospective Juror Mh., who
also had been excused. She stated that Hv. had told her that
the court had been threatened and had 24-hour security. She
recounted hearing Hv. make this statement in a hallway where
a group of 10 to 12 prospective jurors could have heard it.
She heard this rumor from no other source, and heard no
discussion about the case among other prospective jurors.
Some prospective jurors did seem uneasy, simply because of
the nature of the case. The suggestion that the trial court was
in need of additional security made Mh. uneasy.

The trial court concluded that Hv. was not worthy of belief
and suggested that she had been disingenuous in attempting
to exonerate herself for her misconduct in telephoning Hw.
to discuss the case. The court stated that òin an abundance of
cautionñ it would ask each juror if he or she had heard the
statement Mh. alleged Hv. had made in the hallway in the
hearing of other prospective jurors.

The trial court stated it would inquire of the remaining jurors
whether they had heard Hv. say anything about the case or had
heard other prospective jurors talk about the case other than
in the most general terms. Eleven of the jurors who served on
the case indicated they had not heard other prospective jurors
discuss the case and were not present when a prospective
juror who was excused mentioned something related to the
case in the hearing of other prospective jurors. (The remaining
jurors and alternates had been selected after Ms. Hv. had been
excused.) The trial court rejected defense counsel's request
that the jurors be questioned regarding rumors of threats
against the court and other grounds for fearing defendant. The
trial court explained that in its view, such questions would
prejudice otherwise untainted jurors by giving rise to fears
and speculation that otherwise would not exist.
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Defendant made a motion for mistrial on the grounds that the
prospective jurors may have been contaminated by rumors
about threats against the court, and that the court's questioning
of the jurors had not been sufficiently detailed to expose
or counteract such contamination. Defendant's motion for
*985  mistrial was denied. Defendant renewed the motion

for further questioning of the jury, again maintaining that
the jurors should have been asked specifically whether they
had heard of threats to the trial judge. The court denied the
renewed motion, observing that it thought Hv. was lying
about having heard about threats against the court from other
persons, and that she ò was lying to cover herself for having
opened her mouth.ñ

We have explained that ò[a] trial court must conduct
a sufficient inquiry to determine facts alleged as juror
misconduct 'whenever the court is put on notice that good
cause to discharge a juror may exist.' ñ (People v. Davis
(1995) 10 Cal.4th 463, 547 [41 Cal.Rptr.2d 826, 896 P.2d
119].) The trial court in the present case conducted an inquiry
sufficient to determine that excused Prospective Juror Hv.'s
communications to Prospective Juror Hw. required that the
latter be excused for cause and to satisfy itself that the
remainder of the prospective jurors had not been exposed
to prejudicial rumors or heard Hv.'s comments about threats
against the trial court. Contrary to defendant's assertion,
the court did not confine itself to asking prospective jurors
whether they had heard any discussion of the facts of the
case, a question defendant claims might have been interpreted
as referring only to the circumstances of the crime. The
court repeatedly asked whether jurors had heard discussion
of the facts of the case or anything else relating to the case.
In addition, the court asked the prospective jurors whether
they had heard a prospective juror who was subsequently
excused make comments in front of a group of 10 to 12
jurors, and also asked the prospective jurors whether they had
heard others make any personal remarks about the attorneys.
The court, in asking whether jurors had heard discussion of
anything relating to the case, noted that it was not referring
to matters such as scheduling or delays in the trial. Under
the circumstances, no juror would have understood that the
court's questions were restricted to discussion of the crime
itself. In addition, the court acted within its discretion in
determining that more pointed questions regarding alleged
threats against the court would serve to alarm the prospective
jurors rather than to uncover prejudice or allay fears. (See,
e.g., People v. Pinholster, supra, 1 Cal.4th at p. 928 [applying
abuse of discretion standard to claimed failure to conduct
hearing adequate to determine whether juror should be

discharged for misconduct]; see also People v. Ray (1996) 13
Cal.4th 313, 343 [52 Cal.Rptr.2d 296, 914 P.2d 846] [decision
whether to investigate juror bias is within sound discretion of
trial court]; People v. Beeler (1995) 9 Cal.4th 953, 989 [39
Cal.Rptr.2d 607, 891 P.2d 153] [it is within court's discretion
to determine what procedure to employ or inquiry to conduct
to determine whether juror should be discharged].)

(23) A motion for mistrial is directed to the sound discretion
of the trial court. We have explained that ò[a] mistrial should
be granted if the court is *986  apprised of prejudice that
it judges incurable by admonition or instruction. [Citation.]
Whether a particular incident is incurably prejudicial is
by its nature a speculative matter, and the trial court is
vested with considerable discretion in ruling on mistrial
motions.ñ (People v. Haskett (1982) 30 Cal.3d 841, 854 [180
Cal.Rptr. 640, 640 P.2d 776].) ( 22b) The court did not abuse
its discretion in denying the motion in the present case. The
prospective jurors directly implicated in the rumors regarding
threats against the court did not serve on defendant's jury,
and the remaining jurors, when questioned, gave no indication
that they had heard the rumors or that their impartiality was
impaired. The court admonished each juror not to discuss the
case with the others and instructed the jury to decide the case
upon the facts presented at trial and not based upon any other
source. The record demonstrates the absence of any incurable
prejudice of the sort that would require the granting of a
motion for mistrial. (See Illinois v. Somerville (1973) 410 U.S.
458, 461-462 [93 S.Ct. 1066, 1069, 35 L.Ed.2d 425] [noting
trial court's broad discretion in ruling on mistrial motions].)
For the same reasons, we reject defendant's contentions that
the trial court erred in denying his motion for mistrial and
thereby impaired his right to due process of law or to an
impartial jury.

12. Claims that various alleged errors committed during
jury selection violated defendant's right to a fair and

impartial jury, due process, and a reliable verdict

a. Challenges for cause
(24a) Defendant contends that the court erred during
jury selection in ruling on various challenges for cause.
Specifically, he contends that the court erred in sustaining
the prosecutor's challenges to Prospective Jurors Wt., St., and

Mn., 15  jurors whom defendant characterizes as òlife-prone, ñ
and in applying an inconsistent standard in overruling defense
challenges to 13 other prospective jurors whom defendant
characterizes as òdeath-prone. ñ Defendant contends the trial
court was not evenhanded in applying the standards set out
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in Wainwright v. Witt (1985) 469 U.S. 412 [105 S.Ct. 844,
83 L.Ed.2d 841] for determining whether a prospective juror
should be excused on the basis of views of capital punishment
that would prevent or substantially impair the juror's ability
to perform his or her duties. *987

15 Defendant objects only in passing that Prospective
Juror Mn., a Catholic priest who he surmised might
prove a sympathetic juror, improperly was excused.
When the juror was excused for hardship pursuant
to Code of Civil Procedure section 204, subdivision
(b), the court referred to the circumstances that his
diocese proposed to transfer him out of the area
and also to the hardship to his parishioners if their
only Spanish-speaking priest were unavailable for
an extended period of time. The court's decision
to excuse the juror on the ground of hardship was
within its authority. (Peoplev. Mickey (1991) 54
Cal.3d 612, 665 [286 Cal.Rptr. 801, 818 P.2d 84].)

(25) Applying Wainwright v. Witt, supra, 469 U.S. 412,
424 [105 S.Ct. 844, 852], we have stated that ò '[i]n
a capital case, a prospective juror may be excluded if
the juror's views on capital punishment would ñprevent
or substantially impairò the performance of the juror's
duties.' [Citations.] 'A prospective juror is properly excluded
if he or she is unable to conscientiously consider all of the
sentencing alternatives, including the death penalty where
appropriate.' [Citation.]ñ (People v. Barnett, supra, 17 Cal.4th
at p. 1114.) In addition, ò '[o]n appeal, we will uphold
the trial court's ruling if it is fairly supported by the
record, accepting as binding the trial court's determination
as to the prospective juror's true state of mind when the
prospective juror has made statements that are conflicting or
ambiguous.' [Citations.]ñ (Ibid.)

(24b) Prospective Juror Wt. gave conflicting answers to
questions regarding his attitude toward the death penalty, but
ended with the observation that there were no circumstances
under which he would vote to impose the death penalty. The
trial court also indicated that it believed the juror was mentally
impaired and òclearly was not going to be able to deal with
this subject intelligently. And he was not going to be able to
perform his duties as a juror.ñ Under the circumstances, we
see no error in excusing the juror.

Prospective Juror St. was excused for cause not because of his
views regarding the death penalty, but because the trial court
concluded he was mentally incompetent to perform the duties
of a juror. The court stated: òI think he just is not competent

to serve as a juror based on his answers to the questions,
his answers in his questionnaire. And I'm going to exercise
my discretion and excuse him .... I think he's crazy. I hate
to be so blunt. I think he is mentally disturbed or mentally
off and I am not going to have a mentally off juror .... This
man is substantially impaired, mentally impaired serving as a
juror .... My judgment is in viewing him and listening to him
and observing him, there is something mentally wrong with
him and I'm going to exercise my discretion and I'm going to
excuse him.ñ The indications on the face of the record that
seem to have formed the basis for this conclusion are that the
prospective juror believed that the most effective protection
against crime was to rely upon an aura of light he believed
surrounds each person. The prospective juror stated: òIt's like
it's their life energy. And this bubble of white light is like
a healing light that helps to protect them.ñ In addition, the
trial court apparently was disturbed by the prospective juror's
repeated reference to following the dictates of his òinner
voice.ñ The juror could not predict the influence of this voice

or *988  intuition upon his deliberations as a juror. 16  The
trial court might have impaired the defendant's right to be tried
by a competent tribunal had it not granted the challenge for
cause against a juror whom the court believed to be unable
to deliberate rationally. (See Jordan v. Com. of Massachusetts
(1912) 225 U.S. 167, 176 [32 S.Ct. 651, 652, 56 L.Ed. 1038];
People v. Millwee (1998) 18 Cal.4th 96, 144 [74 Cal.Rptr.2d
418, 954 P.2d 990]; U. S. v. Hall (4th Cir. 1993) 989 F.2d
711, 714; see also Code Civ. Proc., former Ä 198, subd. (a)(2),
as amended by Stats. 1986, ch. 1171, Ä 1, p. 4165 [defining
a òcompetentñ juror as someone ò [i]n possession of his or

her natural faculties and of ordinary intelligence ñ].) 17  This
question is peculiarly one involving the trial court's ability
to assess the prospective juror's demeanor (see Wainwright v.
Witt, supra, 469 U.S. at p. 428 [105 S.Ct. at p. 854]), and we
should uphold the trial court's ruling if it is fairly supported
by the record. (See People v. Barnett, supra, 17 Cal.4th at
p. 1114.) In the present instance, the trial court's assessment
of the prospective juror's inability to carry out the duties of
a juror in a rational manner is adequately supported by the
record.

16 We reject defendant's claim that the trial court
erred in refusing to correct the record of St.'s
statement regarding the òaura of lightñ he believed
protected each person. The matter was within the
discretion of the court, which stated that it had a
personal recollection of the juror's statement and
was confident the transcript was accurate. In any
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event, the element of the statement that defendant
complains was erroneously transcribed was not
referred to by the trial court in granting the motion
to excuse the prospective juror for cause. Further,
apart from the statement relating to the òaura,ñ
the court relied upon the prospective juror's other
statements and upon the court's observations of the
juror's conduct and demeanor.

17 Jury selection occurred in 1987, shortly before
Code of Civil Procedure section 198 was repealed.
(Stats. 1988, ch. 1245, Ä 1, p. 4140.)

Defendant objects that the trial court acted upon a prejudice
against mystical religious beliefs in excusing St. rather than
upon a well-founded belief that the prospective juror was
mentally unbalanced or unable to perform the duties of a
juror. He contends that this action on the part of the trial
court is an ò affront to the constitutional guarantee that
freedom of religious worship will not be infringed upon by
the stateñ and that limiting the òrange of permissible religious
views for jurors strikes at the heart of both the First and
Sixth Amendments.ñ We believe, however, that the record
demonstrates the court was motivated not by prejudice or bias
against any group to which the prospective juror belonged but
by a reasonable concern that the prospective juror's mysticism
and other observable characteristics would impair his ability-
as an individual-to deliberate rationally. (See, e.g. U.S. v.
Stafford (7th Cir. 1998) 136 F.3d 1109, 1114 [decision of
Posner, Chief Judge, stating in the context of a claim under
Batson v. Kentucky (1986) 476 U.S. 79 [106 S.Ct. 1712,
90 L.Ed.2d 69], that ò[i]t would be improper and perhaps
unconstitutional to strike a juror on the basis of his *989
being a Catholic, a Jew, a Muslim, etc. It would be proper to
strike him on the basis of a belief that would prevent him from
basing his decision on the evidence and instructions, even if
the belief had a religious backing ....ñ].)

The second claim-that the court erred in rejecting challenges
to assertedly death-prone potential jurors-readily is rejected.
No error appears on this record. Defendant's only specific
objections are to Jurors Bn., Cs., Vn., and Dn. As to each
juror, the trial court appropriately could determine that the
prospective juror's views regarding the death penalty would
not prevent or substantially impair the performance of the
person's duties as a juror. (Bn. [would listen to the evidence
before determining appropriate penalty, even if special
circumstances found true; expressed neutrality with respect
to penalty; expressed an open mind; would not hesitate to
impose punishment of life in prison, especially if evidence

showed òsomething good to salvageñ or some circumstance in
mitigation]; Cs. [would have to hear penalty phase evidence
before determining penalty; believed defendant's background
was relevant to penalty; would not impose punishment of
death simply because of special circumstance of murder of
police officer; would consider voting for life term; would need
to hear penalty phase evidence before determining penalty];
Vn. [would not impose death penalty simply because of
guilt determination or because of special circumstance of
murder of police officer; expressed neutrality on death
penalty; not automatic supporter of death penalty, including
for persons who murder police officers; could be swayed
by mitigating circumstances]; Dn. [would not automatically
vote for the death penalty after finding special circumstances
true; would take evidence in mitigation into account in
determining penalty; no fixed opinion with respect to death
penalty; mitigating evidence could warrant life term even if
brutal slaying proved; would seriously consider evidence in
mitigation].)

Defendant contends the court was not evenhanded in ruling on
motions to exclude for cause. He contends the court excused
òdeath-doubtfulñ jurors who gave ambiguous answers but
refused to excuse òdeath-favorableñ jurors who gave equally
ambiguous answers. The record, however, demonstrates that
the death-favorable jurors of whom defendant complains
clearly indicated their ability to consider circumstances in
mitigation, to withhold judgment upon the question of penalty
until the evidence was before them, and seriously to entertain
the option of imposing a sentence of life without possibility
of parole. The one death-doubtful juror who was excluded in
part because of views regarding the death penalty, on the other
hand, demonstrated an inability to put aside preconceptions
and opinions regarding the death penalty and to consider
all of the sentencing options. The other death-doubtful juror
who defendant claims was excluded improperly was *990
excused for another reason, that is, that the court observed in
him evidence of mental impairment or instability. The record
does not support defendant's claim that the trial court failed
to apply the standard enunciated in Wainwright v. Witt, supra,

469 U.S. 412, in an evenhanded manner. 18

18 Defendant's suggestion that it was error for
the prosecutor to peremptorily challenge jurors
who expressed reservations concerning the death
penalty is rejected as without merit. (Peoplev.
Ashmus, supra, 54 Cal.3d at p. 967.)

b. Restriction on voir dire
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(26) Defendant also contends the trial court erred in restricting
his ability to ask probing questions during voir dire, thereby
preventing him from conducting an examination such as
was necessary to exercise challenges and ensure an impartial
jury as guaranteed by the Fifth Amendment of the United
State Constitution and article I, section 16 of the California
Constitution. Specifically, he contends he should have been
permitted to ask one prospective juror what factors would
be relevant to his decision to vote for the death penalty; to
ask another prospective juror to what extent she accepted the
concept of free will; to ask a prospective juror to answer
whether, after considering a rather detailed account of the
facts of this case, she would impose the death penalty; and to
ask a prospective juror whether it made any sense for defense
counsel to ask defendant to take the stand if the juror was
skeptical of his testimony, and whether the juror òwanted to
hear from defendant.ñ Defendant apparently contends it was
necessary to secure answers to these questions in order to
expose juror bias, lay the foundation for a challenge for cause
or peremptory challenge, and explore the prospective juror's
views with regard to the death penalty.

We have recognized that the trial court has òconsiderable
discretion ... to contain voir dire within reasonable
limitsñ (People v. Williams (1981) 29 Cal.3d 392, 408 [174
Cal.Rptr. 317, 628 P.2d 869]; see also People v. Ramos (1997)
15 Cal.4th 1133, 1158 [64 Cal.Rptr.2d 892, 938 P.2d 950]).
This discretion extends to the process of death-qualification
voir dire established by Witherspoon v. Illinois (1968) 391
U.S. 510 [88 S.Ct. 1770, 20 L.Ed.2d 776] and Wainwright v.
Witt, supra, 469 U.S. 412. (People v. Ramos, supra, 15 Cal.4th
at p. 1158.) Limitations on voir dire are subject to review for
abuse of discretion. (People v. Ashmus, supra, 54 Cal.3d at

p. 959.) Under the law in effect at the time of trial, 19  the
court could prevent counsel from questioning the jury with
an improper purpose, such as to ò 'educate the jury panel
to the particular facts of the case, to compel the jurors to
commit themselves to vote a particular way, to prejudice the
jury for or against a *991  particular party, to argue the case,
to indoctrinate the jury, or to instruct the jury in matters of
law.' ñ (People v. Williams, supra, 29 Cal.3d at p. 408; see also
People v. Ashmus, supra, 54 Cal.3d at p. 959.)

19 New rules currently apply. (See People v.
Carpenter (1997) 15 Cal.4th 312, 353 [63
Cal.Rptr.2d 1, 935 P.2d 708].)

We observe no indication on this record that defense counsel
ò 'was prevented from making reasonable inquiry into the

fitness of any venire person to serve on the jury.' ñ (People
v. Carpenter, supra, 15 Cal.4th at p. 354, italics in original.)
Each juror was asked, in various ways, whether he or she
believed the death penalty should be imposed automatically
upon conviction of a capital offense. (See People v. Lucas
(1995) 12 Cal.4th 415, 479-480 [48 Cal.Rptr.2d 525, 907
P.2d 373].) With respect to questions directing the juror's
attention to the facts of the case, we have observed that: òThe
Witherspoon-Witt [citations] voir dire seeks to determine only
the views of the prospective jurors about capital punishment
in the abstract .... [Citations.] The inquiry is directed to
whether, without knowing the specifics of the case, the juror
has an 'open mind' on the penalty determination. There was
no error in ruling that questions related to the jurors' attitudes
toward evidence that was to be introduced in this trial could
not be asked during the sequestered Witherspoon-Witt voir
dire.ñ (People v. Clark (1990) 50 Cal.3d 583, 597 [268
Cal.Rptr. 399, 789 P.2d 127]; see also People v. Sanders
(1995) 11 Cal.4th 475, 539 [46 Cal.Rptr.2d 751, 905 P.2d
420].) Nor is it error to preclude counsel from seeking to
compel a prospective juror to commit to vote in a particular
way (People v. Rich (1988) 45 Cal.3d 1036, 1105 [248
Cal.Rptr. 510, 755 P.2d 960]), or to preclude counsel from
indoctrinating the jury as to a particular view of the facts.
(People v. Sanders, supra, 11 Cal.4th at pp. 538-539.) Thus
it was not error to refuse to permit counsel to ask questions
based upon an account of the facts of this case, or to ask a
juror to consider particular facts that would cause him or her
to impose the death penalty. Because any question concerning
a prospective juror's attitude toward the concept of free will is
highly philosophical, it was within the trial court's discretion
to conclude such a question would not be fruitful for the
purpose of death-qualification voir dire.

With respect to defense counsel's question in the general
voir dire regarding whether the prospective jurors thought
it òmade any senseñ to present defendant's testimony if
jurors would view his credibility differently from that of
other witnesses, the question arguably sought to influence the
jurors' attitude toward the facts of the case and to indoctrinate
the jurors in case defendant should fail to testify. In any event,
the court permitted the question whether jurors would òhold
it againstñ defendant should he fail to testify, and defense
counsel was permitted to pose a series of questions regarding
the prospective jurors' attitude toward the exercise of the
privilege against self-incrimination. No abuse of discretion
appears. *992

c. Wheeler error
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(27a) Defendant contends the trial court erred in determining
he had failed to establish a prima facie case under People
v. Wheeler (1978) 22 Cal.3d 258 [148 Cal.Rptr. 890, 583
P.2d 748] (Wheeler) that the prosecutor excused Prospective
Juror Rt. because of racial bias. He contends that this error
constituted a violation of his right to trial by a fair and
impartial jury under the Sixth and Fourteenth Amendments of
the federal Constitution.

At trial, the prosecutor exercised a peremptory challenge
against Prospective Juror Rt., an African-American man.
Defendant objected to the challenge, claiming it was based
purely upon the prospective juror's race, and made a motion
for mistrial based upon Wheeler, supra, 22 Cal.3d 258, and
Batson v. Kentucky, supra, 476 U.S. 79. He contended that
no circumstance but race could have motivated the challenge,
because Prospective Juror Rt. did not express skepticism
concerning the death penalty and his father had been a deputy
sheriff for 20 years. Defendant asserted the prosecutor had
established a practice of exercising peremptory challenges
against African-American prospective jurors, contending that
there had been no justification except race for the prosecutor's
earlier peremptory challenge of Prospective Juror Sp., an
African-American man.

The court responded: ò[W]ithout finding a prima facie case
has been made I would ask if the prosecution would care to
respond?ñ

The prosecutor explained that he had excused Prospective
Juror Rt. because he believed his employment as a reporter
for a local newspaper would threaten the prospective juror's
impartiality and ability to decide the case purely upon the facts
presented at the trial, and because it appeared the prospective
juror would face a risk of losing his employment if asked to
serve as a juror. The prosecutor believed the prospective juror
would be torn between his employment and his duty as a juror.

The court denied the defense motion, stating: òI think the
record needs to be clear that there were potentially four
African-American jurors called to the jury box: Mr. [S],
Mrs. [H], Mr. [Rt.] and Mr. [L]. I think the record does
need to reflect that yesterday Mr. [S] was excused, but there
were reasons stated prior to that. That Mrs. [H], an African
American woman, was excused by the defense.

ñI also felt that Mr. [Rt.] was in distress yesterday. Was in
emotional distress. He looked pained yesterday sitting up in
the seat.

ñI also received a phone call from his employer. Apparently,
their policy is only to pay for 10 days or 15 days or something.
And I was going to have *993  to make a special phone call
or write a letter which, you know, I'm always willing to do to
get him to stay.

ñI was troubled by his employment situation. I was troubled
by the fact we were going to have to have special precautions
taken for him if he went to work on Fridays or over the
holidays or when we were not in session that someone would
have to screen the newspaper for him and people would have
to not talk about it in front of him.

ñWe all know that the Daily News has covered this case
extensively. It will cover the case extensively when it starts
again.

ñI had my own qualms about it. The fact the people exercised
a peremptory does not seem to me to be racially based. So
I would find that it was not, and I would deny the Wheeler
motion.ò

(28) This court established in Wheeler, supra, 22 Cal.3d
258, ñthat peremptory challenges may not be used to remove
prospective jurors solely on the basis of presumed group
bias. We defined group bias as a presumption that certain
jurors are biased merely because they are members of an
identifiable group distinguished on racial, religious, ethnic or
similar grounds. [Citations.]ò (People v. Johnson (1989) 47
Cal.3d 1194, 1215 [255 Cal.Rptr. 569, 767 P.2d 1047].)

A party who suspects improper use of peremptory challenges
must raise a timely objection and make a prima facie showing
that one or more jurors has been excluded on the basis of
group or racial identity. The high court has explained that the
defendant is required to ñraise an inferenceò that the exclusion
was based on group or race bias. (Batson v. Kentucky, supra,
476 U.S. at p. 96 [106 S.Ct. at pp. 1722-1723].) Once a
prima facie showing has been made, the prosecutor then
must carry the burden of showing that he or she had genuine
nondiscriminatory reasons for the challenges at issue. (People
v. Monteil (1993) 5 Cal.4th 877, 909 [21 Cal.Rptr.2d 705, 855
P.2d 1277].)

The trial court's determination that no prima facie showing of
group bias has been made is subject to review to determine
whether it is supported by substantial evidence. (People v.

Alvarez, supra, 14 Cal.4th at pp. 196-197.) 20  We examine
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the record of the voir dire and accord particular deference to
the *994  trial court as fact finder, because of its opportunity
to observe the participants at first hand. (People v. Howard,
supra, 1 Cal.4th at p. 1155.)

20 The trial court made it clear in its earlier ruling
on defendant's Wheeler motion with respect to
Prospective Juror S. that although it found no prima
facie case, it nonetheless asked the prosecution to
respond to the motion for the purpose of creating
a complete record for the reviewing court. The
court presumably followed the same practice with
respect to the motion concerning Prospective Juror
Rt., although the court did not explain itself as fully
in this instance.

(27b) The record supports the trial court's determination
that defendant failed to make a prima facie showing that
the prosecutor challenged Prospective Juror Rt. on the basis
of his race. The record of Prospective Juror Rt.'s voir
dire amply supports the conclusion the prosecutor did not
challenge him because of group bias. Prospective Juror Rt.
anticipated some difficulty in the course of trial shielding
himself from outside information concerning the case because
of his employment as a reporter with a local newspaper. In
addition, the prospective juror noted that he had received a
poor performance review at work because of his participation
in voir dire proceedings, and that jury service would ñcause
an emotional hardship because of the stress involved with
my job.ò It appears the prospective juror risked losing his
employment or suffering detriment to his career if he were
required to serve on a lengthy trial.

The prosecutor referred to these circumstances in justifying
his challenge of Prospective Juror Rt., and explained that he
feared the juror would be too torn by conflicting loyalties-
to his employment and to the court-to fulfill his function.
(See People v. Mayfield (1997) 14 Cal.4th 668, 723-724
[60 Cal.Rptr.2d 1, 928 P.2d 485] [relying in part upon
justifications offered by prosecutor in support of trial court's
determination that no prima facie case had been made
under Wheeler].) The prosecutor pointed out that he also
had peremptorily challenged a prospective juror who was
not African-American out of a similar concern that the
prospective juror's divided loyalties would impair her ability
to function.

Defendant's contention that the prosecutor's action in
excusing two African-American jurors itself constituted a
pattern of group bias did not suffice under the circumstances

to make out a prima facie case under Wheeler, particularly
in light of an African-American juror's having served on the
jury. (See People v. Turner (1994) 8 Cal.4th 137, 167-168 [32
Cal.Rptr.2d 762, 878 P.2d 521].) As for the contention that the
prosecutor's challenge to Prospective Juror S. supported an
inference that the prosecutor was motivated by group bias in
challenging Prospective Juror Rt., the record belies the claim.
That juror was a death penalty skeptic who barely survived a
challenge for cause because of his views regarding the death
penalty, and the prosecutor explained that he had excused
him because of the juror's reluctance to consider imposing
the death penalty and because the juror had been sleeping as
he sat in the jury box during general voir dire. In denying
*995  defendant's separate Wheeler motion based upon the

challenge to Prospective Juror S., the trial court confirmed
that the juror had been sleeping, despite warning gestures
from the court.

More than adequate evidence supports the trial court's
determination that no prima facie case of group bias was
shown. We find no error in the denial of defendant's Wheeler
motion.

13. Claims regarding excessive security measures

a. Metal detector
(29a) Defendant contends his due process right to a fair trial
was impaired when the trial court caused to be installed
a metal detector through which the public was required
to pass while entering the courtroom. He objected at trial,
and at a hearing on the objection, evidence was presented
regarding a letter and a poster traceable to defendant that
the prosecutor alleged constituted veiled threats against
prosecution witnesses. In addition, it was pointed out that
the charges alleged that the murder was undertaken with
the purpose of silencing a witness in another criminal
proceeding against defendant. Finally, a news reporter
testified that he had received anonymous phone calls in which
a shootout in the courtroom was threatened. At a later hearing
requesting reconsideration of the court's ruling denying the
motion, evidence was presented regarding threats against the
prosecutor and the trial court made by persons other than
defendant.

(30) We have recognized that certain security measures may
burden the right to a fair trial. In particular, to require the
defendant to appear before the jury under physical restraint
may impair that right, for example by leading the jury to
infer he is a violent person and by tending to dispel the
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presumption of innocence. (People v. Duran (1976) 16 Cal.3d
282, 290 [127 Cal.Rptr. 618, 545 P.2d 1322, 90 A.L.R.3d
1].) Visible physical restraints should not be ordered in
the absence of ñevident necessityò or ñmanifest need,ò and
indeed, ñ[t]he imposition of physical restraints in the absence
of a record showing of violence or a threat of violence or other
nonconforming conduct will be deemed to constitute an abuse
of discretion.ò (Id. at pp. 289, 290-291.)

Other security measures, however, may not require such
justification, and reside within the sound discretion of the
trial court. We explained, for example, that the presence of
armed guards in the courtroom would not require justification
on the record ñ[u]nless they are present in unreasonable
numbers.ò (People v. Duran, supra, 16 Cal.3d at p. 291,
fn. 8; see also *996  People v. Ainsworth (1988) 45 Cal.3d
984, 1003-1004 [248 Cal.Rptr. 568, 755 P.2d 1017] [trial
court did not err in determining that unusual number of
guards was not unreasonable].) The United States Supreme
Court also distinguishes between security measures, such as
shackling, that reflect on defendant's culpability or violent
propensities, and other, more neutral precautions. (Holbrook
v. Flynn (1986) 475 U.S. 560, 567-568 [106 S.Ct. 1340,
1344-1346, 89 L.Ed.2d 525].) Measures such as shackling or
the appearance of the defendant in jail garb are inherently
prejudicial and are subject to exacting scrutiny (id. at p. 568
[106 S.Ct. at pp. 1345-1346]), but precautions such as the
use of additional armed security forces are not, because of
ñthe wider range of inferences that a juror might reasonably
draw from the officers' presence.ò (Id. at p. 569 [106 S.Ct. at
p. 1346].) The court explained: ñWhile shackling and prison
clothes are unmistakable indications of the need to separate
a defendant from the community at large, the presence of
guards at a defendant's trial need not be interpreted as a sign
that [defendant] is particularly dangerous or culpable. Jurors
may just as easily believe that the officers are there to guard
against disruptions emanating from outside the courtroom or
to ensure that tense courtroom exchanges do not erupt into
violence. Indeed, it is entirely possible that jurors will not
infer anything at all from the presence of the guards. If they
are placed at some distance from the accused, security officers
may well be perceived more as elements of an impressive
drama than as reminders of the defendant's special status. Our
society has become inured to the presence of armed guards
in most public places; they are doubtless taken for granted so
long as their numbers or weaponry do not suggest particular
official concern or alarm. [Citation.]ò (Ibid.) Accordingly, the
court concluded, the presence of such guards is not inherently
prejudicial, and their appearance at the defendant's trial will

be reviewed on a case-by-case basis to determine whether the
defendant actually was prejudiced. (Ibid.; see also People v.
Miranda (1987) 44 Cal.3d 57, 115 [241 Cal.Rptr. 594, 744
P.2d 1127].)

(29b) We believe that the use of a metal detector outside a
courtroom, like the use of additional security forces within the
courtroom, is not a measure that is inherently prejudicial. Just
as in Holbrook, in which the high court held that the presence
of four additional uniformed police officers at trial was not
ñthe sort of inherently prejudicial practice that, like shackling,
should be permitted only where justified by an essential state
interest specific to each trialò (Holbrook v. Flynn, supra, 475
U.S. at pp. 568-569 [106 S.Ct. at pp. 1345-1346]), the use
of a metal detector at the entrance to the courtroom in which
the case is to be tried is not inherently prejudicial. Unlike
shackling and the display of the defendant in jail garb, the
use of a metal detector does not identify the defendant as a
person apart or as worthy of fear and suspicion. In addition,
the jury in the present case did not pass *997  through the
metal detector and may not have been aware of it. Even
if the jury was aware of the metal detector, the jury may
well have considered it a routine security device, as the trial
court predicted, or at most a device necessary to maintain
order among the spectators. The public is inured to the use
of metal detectors in public places such as courthouses, and
many reviewing courts have found their use nonprejudicial.
(Jenner v. Class (8th Cir. 1996) 79 F.3d 736, 742-743; Hellum
v.  Warden U.S. Penitentiary-Leavenworth (8th Cir. 1994) 28
F.3d 903, 906-909; U.S. v. Scarfo (3d Cir. 1988) 850 F.2d
1015, 1024-1025; U.S. v. Carter (8th Cir. 1987) 815 F.2d
1230, 1231; United States v. Heck (9th Cir. 1974) 499 F.2d
778, 788; State v. Aguilar (Minn. 1984) 352 N.W.2d 395,
396-397.) No reflection upon defendant's guilt or innocence
need be inferred from the use of a metal detector.

Defendant contends that use of a metal detector in front of
the courtroom in which a case is to be tried is justified or
permissible only if there is compelling evidence of imminent
threats to the security of the courtroom attributable to the
defendant, citing People v. Duran, supra, 16 Cal.3d 282;
State v. Hartzog (1981) 96 Wn.2d 383 [635 P.2d 694]; and
U.S. v. Carter, supra, 815 F.2d 1230. He contends no such
compelling evidence was presented in this case. The cases he
cites do not support his contention. Compelling justification
was required in Duran because the defendant was shackled,
an inherently prejudicial measure. The court in U.S. v. Carter,
supra, 815 F.2d 1230, did not apply the standard urged by
defendant but instead applied the abuse of discretion standard
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(id. at p. 1231), and in State v. Hartzog, supra, 635 P.2d
694, the court found magnetometer searches of jurors to be
harmless error. (Id. at pp. 705-706.)

Security measures that are not inherently prejudicial need not
be justified by compelling evidence of imminent threats to the
security of the court. (See Holbrook v. Flynn, supra, 475 U.S.
at pp. 568-569 [106 S.Ct. at pp. 1345-1346]; People v. Duran,
supra, 16 Cal.3d at p. 291, fn. 8; Morgan v. Aispuro (9th
Cir. 1991) 946 F.2d 1462, 1465.) Nor does defendant identify
any actual prejudice arising from the trial court's decision to
employ a metal detector at the entrance to the courtroom.
(Holbrook v. Flynn, supra, 475 U.S. at p. 572 [106 S.Ct. at pp.
1347-1348]; see also People v. Miranda, supra, 44 Cal.3d at p.
115.) We conclude the trial court did not abuse its discretion in
maintaining a metal detector at the entrance to the courtroom
in which defendant's case was being tried.

b. Numerous bailiffs
Defendant contends that the court violated his right to due
process of law by permitting, in addition to the bailiffs
normally assigned to the courtroom, *998  the presence of
additional armed bailiffs during the testimony of witness
Jeffrey Bryant.

At trial defendant objected to the appearance of three
additional bailiffs in the courtroom during the in limine
testimony of Jeffrey Bryant.

The court conferred with one of the bailiffs, who explained
that some silent communication between the witness and
defendant's brother, who sat in the courtroom, caused him to
order the additional security. The court noted that although
it did not wish to provide excessive security, if the bailiff
was of the opinion that additional security was necessary,
the court would defer to the bailiff's decision. The court
directed defense counsel to confer with the bailiff to resolve
the difficulty.

The following day, defense counsel objected that there had
been extra bailiffs in the courtroom when witness Jeffrey
Bryant testified, and asked that the number of bailiffs be
reduced. Counsel noted that only a few of defendant's friends
and relatives were attending the trial, and that because they
had passed through the metal detector, they posed no danger.
The court observed that the number of bailiffs fluctuated
between three and four, that three was the bare minimum at
a joint trial of two incarcerated defendants, that sometimes it
was the presence of certain spectators rather than the identity

of the witness that prompted additional security, that some
of the bailiffs were not visible to the jury, that the presence
of an additional bailiff was ñinnocuous,ò and that there was
no ñarmed campò atmosphere, but on the contrary a low-key
atmosphere had been preserved.

Contrary to defendant's contentions, no abuse of discretion
or abrogation of judicial authority over courtroom security
appears. We have explained that pursuant to United States
Supreme Court authority, ñthe use of identifiable security
guards in the courtroom during a criminal trial is not
inherently prejudicial,ò in large part because such a presence
is seen by jurors as ordinary and expected and because of
the many nonprejudicial inferences to be drawn from the
presence of such security personnel. (People v. Miranda,
supra, 44 Cal.3d at pp. 114-115.) We examine on a case-by-
case basis the question whether a defendant actually has been
prejudiced by the presence of security officers. (Id. at p. 115.)

No prejudice appears in the present case. The record reflects
that at least three officers were the minimum number
sufficient to provide security in a joint trial of two incarcerated
defendants, particularly when one officer was needed to
attend to the metal detector. Some of the officers were not
visible to the jury, and the court noted for the record that the
atmosphere in the *999  courtroom was not one of an armed
camp, but on the contrary was relatively relaxed. There is no
indication that defendant was prejudiced by the occasional
presence of one or two uniformed bailiffs beyond the number
constituting the bare minimum necessary to provide security.
The court's extended comments on the record indicate that
it did not abrogate its authority over the matter of security.
Based on the record, we conclude the trial court did not abuse
its discretion or deprive the defendant of due process of law
in regulating the number of security personnel present in the
courtroom.

14. Conditions of confinement
(31a) Defendant contends that numerous adverse conditions
of confinement before and during the guilt phase of the trial
cumulated to impair his ability to assist in his defense and
to defend himself in violation of the Sixth and Fourteenth
Amendments of the United States Constitution and article
I, section 15, of the California Constitution. He asserts that
these violations included his right to due process of law,
to assist in his own defense, to the effective assistance of
counsel, to be present both physically and mentally at all
proceedings against him, and ñnot to be compelled to stand
trial except when able to meaningfully assist his counsel.ò
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He refers to periodic difficulties he experienced in obtaining
access to the jail law library, to allegedly disruptive searches
of his cell and legal materials, to periods in which he was
deprived of appetizing food and kept in solitary confinement
as punishment for disciplinary infractions in jail that he
claims were not his fault, to transportation schedules that
from time to time deprived counsel of the opportunity to
confer with him in court after the daily proceedings had
concluded and that deprived him of adequate sleep and the
opportunity to work on his case, to being kept shackled
while waiting to appear in court, and to the failure of jail
authorities to protect him from the violence of other inmates.
He contends that these adverse circumstances were imposed
on him with the purpose of ñgrinding him downò and that
they cumulated to undermine his constitutional rights by so
damaging his physical and mental condition that he was
unable to assist counsel. He apparently contends that his
condition was affected so adversely that he was, in effect, not
ñpresentò at trial.

We question whether the issue properly is before us on direct
appeal. Although defendant repeatedly complained to the
trial court regarding the conditions of his confinement, and
on more than one occasion contended that he was-or soon
would be-unable to assist in his defense as a consequence of
adverse conditions of confinement, defendant does not assert
on appeal that he made a motion for mistrial or other motion
in which he asked the trial court to consider and rule on the
contention that he asks this *1000  court to consider: that
as a cumulative matter, adverse conditions of confinement
before and during the trial deprived him of rights protected
by the Sixth and Fourteenth Amendments, including, as
he now asserts, the right to counsel, to assist in his own
defense, to be present mentally as well as physically for the
proceedings, and to fundamental due process. Indeed, defense
counsel indicated near the conclusion of the guilt phase that
he thought defendant should be satisfied with the assistance
provided by the court in mitigating the adverse conditions
of confinement of which defendant had complained. (32)
Nor does defendant offer any reason for us to deviate from
the general rule that ñ '[a]n appellate court will ordinarily
not consider procedural defects or erroneous rulings [in
connection with relief sought or defenses asserted], where
an objection could have been, but was not presented to the
lower court by some appropriate method.' ò (In re Marriage
of Hinman (1997) 55 Cal.App.4th 988, 1002 [64 Cal.Rptr.2d
383], quoting 9 Witkin, Cal. Procedure (4th ed. 1997) Appeal,
Ä 394, p. 444; see also People v. Alvarez, supra, 14 Cal.4th
at p. 192, fn. 7 [claim of improper physical restraints not

preserved for appeal when the defendant failed to object to
the restraints at trial after securing a ruling from the trial court
limiting the character of the restraints]; People v. Mattson,
supra, 50 Cal.3d at pp. 853-854 [rulings on evidentiary
questions, including admissibility of confession under federal
Constitution, will not be basis for reversal on appeal unless
an objection below gave clear notice of the specific ground
for the objection]; 6 Witkin & Epstein, Cal. Criminal Law (2d
ed. 1989) Reversible Error, Ä 3289, p. 4068 [on appeal from
a criminal conviction, a defendant may be precluded from
raising error on appeal if he or she ñfail[ed] to object in the
lower court in some appropriate mannerò].)

(31b) In any event, defendant's claims are unpersuasive.

In support of the claim that his right to assist in his own
defense was violated, defendant relies primarily upon a
federal case, Milton v. Morris (9th Cir. 1985) 767 F.2d
1443 (Milton), establishing that a defendant who has asserted
the right to represent himself cannot be deprived of a
meaningful opportunity to prepare a defense. In that case, the
defendant had no counsel and no access to a law library, to
a legal assistant, to an investigator, or to a runner, and had
extremely limited access even to the telephone. The court
determined that this complete denial of any means to mount
a defense infringed the defendant's right under Faretta to
represent himself. (Milton, supra, 767 F.2d at pp. 1445-1446.)
Even in those circumstances, the defendant had no right
to dictate what means would be made available to him to
prepare his defense. The Milton case and later cases have
acknowledged that the institutional and security concerns of
pretrial detention facilities may be considered in determining
what means will be accorded to a defendant to *1001  prepare
his or her defense. (Id. at p. 1446; U.S. v. Sarno (9th Cir.
1995) 73 F.3d 1470, 1491; U.S. v. Robinson (9th Cir. 1990)
913 F.2d 712, 717; State v. Drobel (Utah 1991) 815 P.2d 724,
736, fn. 23.) Affording a defendant a lawyer to act as advisory
counsel adequately protects the right identified in the Milton
case. (See Milton, supra, 767 F.2d at p. 1446; United States
v. Wilson (9th Cir. 1982) 690 F.2d 1267, 1271-1272; State v.
Henry (1993) 176 Ariz. 569 [863 P.2d 861, 876].)

Defendant's case obviously is entirely distinguishable from
Milton, because he was not representing himself at the guilt
phase but had appointed counsel who had resources for
investigation and the means to present a defense. Even taking
defendant's various complaints at face value, he was not
deprived of all means of preparing his defense, but merely
suffered circumstances he found disagreeable and disruptive.
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Searches of his cell were limited, by order of the court, to
those necessitated by security concerns, and the court ordered
that the contents of defendant's legal file not be divulged to the
prosecution. (See People v. Hardy (1992) 2 Cal.4th 86, 181 [5
Cal.Rptr.2d 796, 825 P.2d 781] [legitimate security concerns
may outweigh pretrial detainee's privacy rights].) Defendant

had frequent access to the law library. 21  The record indicates
that defendant confirmed he had consulted with counsel on a
daily basis during trial. The record also indicates defendant
was exceptionally well prepared for trial, for counsel asserted
as much in urging the court to grant the Faretta motion made
by defendant on the eve of trial. Defendant, too, asserted at the
hearing on the Faretta motion that he was well prepared and
as knowledgeable about the case as defense counsel, stating:
ñI've been up in the pro. per. module for the last 18 months. I'm
aware of the case. I know the case just as good as anyone ....ò

21 Defendant suggests that intermittent interruption
of his library privileges arising from disciplinary
sanctions constituted a due process violation,
relying upon Hewittv. Helms (1987) 482 U.S. 755
[107 S.Ct. 2672, 96 L.Ed.2d 654] and Meachum
v. Fano (1976) 427 U.S. 215 [96 S.Ct. 2532, 49
L.Ed.2d 451]. The citations are puzzling; Hewitt
holds that a postconviction prison inmate was not
a prevailing party for the purpose of obtaining
attorney fees in a civil rights action brought under
42 United States Code section 1983, because
even though the Court of Appeals may have
concluded the inmate's postconviction disciplinary
proceeding had violated his constitutional rights
by convicting him of misconduct solely upon the
basis of hearsay, no relief was afforded the inmate
apart from the moral satisfaction of knowing that
a federal court had concluded his rights had been
violated. Meachum held that an inmate had no due
process right to a hearing before transfer between
prisons. We observe no due process violation in
what were at most occasional interruptions of
library privileges, particularly when it is evident
defendant had sufficient access to be well prepared
for trial.

Defendant also contends that the circumstances of
confinement violated his asserted right ñnot to be compelled
to stand trial except when able to meaningfully assist
counsel.ò Of course, due process of law prohibits the trial of
an incompetent defendant who is so mentally impaired as to
be *1002  unable to consult rationally with counsel (Dusky

v. United States (1960) 362 U.S. 402 [80 S.Ct. 788, 4 L.Ed.2d
824]) or, under the California standard, so impaired as to be
unable to ñassist counsel in the conduct of a defense in a
rational manner.ò (Ä 1367, subd. (a).) Defendant, however,
makes no attempt to establish that he was incompetent to
stand trial pursuant to the above standards, nor does he assert
that counsel moved for an examination of his competency, or
that the trial court should have doubted his competency and
ordered a hearing on the issue. (See Ä 1368; People v. Davis,
supra, 10 Cal.4th at p. 527; People v. Price, supra, 1 Cal.4th
at pp. 396-397.)

Some courts have recognized, in the context of civil rights
actions brought by pretrial detainees, that certain conditions
of confinement may so impair the defendant's ability to
communicate with counsel or otherwise participate in the
defense that a due process violation or an infringement
of the right to effective assistance of counsel results. (See
Johnson-El v. Schoemel (8th Cir. 1989) 878 F.2d 1043,
1051 [observing that pretrial detainees have a substantial due
process interest in effective communication with counsel and
that if this interest is respected inadequately, the fairness of
trial may be compromised]; Campbell v. McGruder (D.C.
Cir. 1978) 580 F.2d 521, 531-532 [188 App.D.C. 258]
[stating that conditions of confinement, apart from the fact
of confinement itself, that impede a defendant's ability to
prepare a defense or damage the defendant's mental alertness
at trial are ñconstitutionally suspectò and must be justified
by compelling necessity]; Jones v. City and County of San
Francisco (N.D.Cal. 1997) 976 F.Supp. 896, 913 [lack of
privacy for pretrial detainee's consultation with counsel may
implicate Fourteenth and Sixth Amendments if attorney's
ability adequately to prepare a defense is impaired]; Dillard
v. Pitchess (C.D.Cal. 1975) 399 F.Supp. 1225, 1236 [sleep
deprivation due to transportation schedule between jail and
courthouse may violate due process of law by affecting
defendant's ability to assist counsel].) On the other hand,
conditions of confinement that have not actually affected
the defendant adversely are not grounds for reversal of a
conviction; as we have determined, a defendant who was
representing himself has no right to a continuance on the
ground he had not received eight hours of sleep the night
before the proceeding, when notwithstanding this adverse
condition of confinement, the record indicated the defendant
was awake and capable of participating in the proceedings.
(People v. Smith (1985) 38 Cal.3d 945, 953 [216 Cal.Rptr.
98, 702 P.2d 180]; see also People v. Davis (1987) 189
Cal.App.3d 1177, 1197 [234 Cal.Rptr. 859] [no indication
defendant's performance as pro se counsel was affected
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adversely by sleep deprivation], disapproved on another point
in People v.  Snow (1987) 44 Cal.3d 216, 225 [242 Cal.Rptr.
477, 746 P.2d 452].)

The record in the present case does not indicate that the
conditions of defendant's confinement so interfered with his
ability to communicate with *1003  counsel or assist in the
defense as to constitute a violation of defendant's rights to
due process or the effective assistance of counsel. We are
persuaded that the circumstances described by defendant had
no prejudicial effect on his ability to assist in his defense
or on counsel's ability to defend him. With respect to the
conditions of defendant's confinement before the evidentiary
portion of the guilt phase of the trial commenced, it is evident
counsel had conferred closely with defendant throughout the
proceedings. The court was solicitous regarding defendant's
complaints, frequently contacting jail authorities and holding
hearings to attempt to resolve problems, and ordering that no
searches of defendant's cell be conducted except for security
reasons. As respondent observes, no material observed by
sheriff's deputies during a search of defendant's cell was
introduced at trial or used by the prosecution to develop
its case against him, and defendant's ability to aid in his
defense was not impaired by the loss of any critical legal
materials in his possession. (See People v. Stansbury (1993)
4 Cal.4th 1017, 1047-1048 [17 Cal.Rptr.2d 174, 846 P.2d
756], revd. on other grounds in Stansbury v. California
(1994) 511 U.S. 318 [114 S.Ct. 1526, 128 L.Ed.2d 293].)
Defendant incurred disciplinary sanctions in jail, but even
defense counsel conceded that defendant needed to improve
his behavior in order to avoid such sanctions in the future.
Injuries inflicted by other inmates were minor according to a
physician who testified at a hearing on the matter, and defense
counsel conceded as much.

Most significantly, as noted, the comments of defense counsel
and of defendant himself on the eve of the evidentiary portion
of the trial establish clearly that defendant was not prejudiced
by adverse circumstances of confinement but on the contrary,
had been able to take advantage of adequate opportunities
to assist in his own defense. When defendant made his
second Faretta motion, counsel asserted that defendant was
well prepared and in a good position to defend himself
without any continuance, because of his excellent knowledge
of the case and intimate familiarity with the legal issues
involved. Counsel characterized defendant as ñeminently
qualified ... to handle this case,ò noting defendant's prior
assistance to counsel and concluding that defendant knew
the case as well as or perhaps better than counsel. Counsel

stated he had given defendant the entire case file, and
ñhe has worked the case, and he knows the case very
very well. He probably knows this case better than many
many lawyers would know it if they were representing him.
The defendant has ... been given pro. per. privileges, took
the most of them and made the most of them.ò Counsel
referred admiringly to an analysis defendant had prepared of a
witness's testimony, with citations to the record and footnotes,
and observed that defendant had learned from counsel's and
the prosecutor's motions how to express himself in a lawyerly
style. Defendant, too, stated at this hearing that he was ready
to *1004  proceed as his own counsel on the very day of his
motion, without any continuance. Defendant asserted that he
was well prepared and as knowledgeable about the case as
counsel, and counsel asserted that defendant had been very
helpful in assisting to prepare the defense. These statements
are quite inconsistent with the contention that the conditions
of defendant's confinement substantially had impaired his
ability to assist in his defense or his ability to communicate
with counsel.

With respect to subsequent proceedings during the guilt phase
of the trial, the record also does not support the contention that
the conditions of confinement caused defendant to be unable
to communicate adequately with counsel or participate in the
defense. On the contrary, defense counsel stated at various
points in the trial that defendant had done a tremendous
amount of work on the case and had been of vital assistance
to counsel, and that defendant and counsel were in close
communication. The court commented that the attorney-client
relationship had been working well and that defendant and
counsel conferred regularly. The trial court intervened with
jail authorities to ensure that defendant would have access
to his legal materials, and also contacted jail authorities to
arrange, to the extent possible, that discipline for defendant's
jail infractions would not interfere with defendant's ability to
participate in the proceedings by leaving him too hungry or
tired. The court recessed early to accommodate defendant's
need to consult his files, and invited counsel to recall
a witness concerning whom defendant claimed to have
been unprepared to assist formulating cross-examination.
The court commented, however, that its ability to intervene
was limited in part because defendant brought restrictive
discipline on himself through combative behavior in jail.

Difficulties with respect to defendant's transportation
schedule and with shackling in the holding cell prior to court
proceedings recurred periodically, and the court responded to
each of defendant's complaints by contacting the responsible
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sheriff's department personnel or bailiff in an effort to
ameliorate the situation by securing defendant a place on
an earlier bus or ensuring that his writing hand remained
unshackled in the holding cell. Although these efforts were
not always successful, we note that even defense counsel grew
weary of defendant's complaints and chastised defendant for
failing to recognize that the court had done everything in
its power to ameliorate the conditions of his confinement.
The court stated it had contacted the jail on every occasion
when defendant complained of returning late to his cell from
court, and near the conclusion of the proceedings defense
counsel stated that defendant's transportation problems had
been attended to and that problems relating to conditions
of confinement were being taken care of as they came up.
*1005

Concerns regarding private space for attorney-client
interviews were resolved speedily, and substantial attorney-
client contact was ensured. The court noted that defendant and
counsel conferred regularly in the courtroom in the morning
and at recess, and defendant stated he had been conferring
with counsel two or three times a day since the trial began.
Defendant's statements to the court regarding conditions of
confinement were coherent and even incisive, demonstrating
no sign of mental confusion. Defendant and counsel agreed
that defendant had been able to prepare a daily analysis of the
proceedings with suggested questions for counsel to use in
examining witnesses.

As noted, counsel made no claim during this period that
the cumulative burden of adverse conditions of confinement
constituted a Sixth or Fourteenth Amendment violation, nor
did he make a motion for mistrial on this basis. No abuse of
discretion appears in the trial court's handling of defendant's
complaints, nor does the record on appeal demonstrate that
defendant was unable to participate in the proceedings or
confer appropriately with counsel, or that his ability to assist
in his defense was impaired unconstitutionally.

With respect to defendant's contention that he suffered a
violation of his right to be present at trial, we observe that
except when he chose to absent himself from the trial and
remain in the holding tank, defendant was present at trial
proceedings that lasted for many months and in which he
clearly was able to assist counsel in mounting a vigorous
defense. Further, defendant does not refer to any authority
establishing in what respect a mentally competent defendant
has a further right to be mentally present at the proceedings.
We note that trial counsel did not assert that defendant was

incompetent to stand trial. Defendant was not in the position
of a person whose physical disability, such as deafness, is
such as to impose upon the court the duty to make reasonable
provisions to aid the defendant so as to ensure that his or her
presence at trial is meaningful. (See, e.g., People v. Freeman
(1994) 8 Cal.4th 450, 478-479 [34 Cal.Rptr.2d 558, 882 P.2d
249, 31 A.L.R.5th 888] [noting duty of court to provide
reasonable facilities for a hearing impaired defendant].) As
we have observed, ñ[e]ven total physical absence from a
hearing is not reversible unless the defendant's presence
bears a reasonably substantial relation to the fullness of the
defendant's opportunity to defend against the charges.ò (Id.
at p. 479; see also People v. Medina (1990) 51 Cal.3d 870,
902-903 [274 Cal.Rptr. 849, 799 P.2d 1282], affd. sub nom.
Medina v.  California (1992) 505 U.S. 437 [112 S.Ct. 2572,
120 L.Ed.2d 353] [noting many cases in which the defendant's
absence from certain proceedings was deemed nonprejudicial
in light of the defendant's overall ability to defend against the
charge].) In any event, as we *1006  have demonstrated, the
record does not support defendant's contention that he was not

ñmentally presentò at his trial. 22

22 To the extent defendant contends that the
conditions of his confinement constituted a denial
of fundamental due process of law in that they
constituted punishment in advance of judgment
(see Bellv. Wolfish (1979) 441 U.S. 520, 534,
547-548 [99 S.Ct. 1861, 1871, 1878-1879, 60
L.Ed.2d 447]), we note that a trial court properly
defers to a great extent to the judgment of jail
authorities regarding the conditions of a pretrial
detainee's confinement. (Id. at pp. 540, fn. 23,
547-548 [99 S.Ct. at pp. 1875, 1878-1879].)
The court generally defers to such authorities
regarding restraints on the defendant's liberty
if these restraints are reasonably related to a
legitimate government purpose-such as to ensure
the defendant's presence at trial or to meet
institutional security needs and the need for internal
order and discipline (Id. at pp. 536-540, 547-548
[99 S.Ct. at pp. 1872-1874, 1878-1879])-unless
there is substantial evidence in the record to
indicate that such conditions impose restraints
that are excessive relative to the legitimate
governmental purpose. (Id. at p. 548 [99 S.Ct.
at p. 1879].) The record suggests strongly that
the conditions imposed upon defendant related to
legitimate governmental purposes, and in any event
his claim has little to do with the validity of the
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judgment entered against him if his right to a fair
trial otherwise was observed.

15. Testimony of Arvie Carroll
(33a) Defendant contends Arvie Carroll's testimony
recounting defendant's jailhouse admission that he murdered
Detective Williams was admitted in violation of defendant's
Sixth Amendment right to counsel. (See Massiah v. United
States (1964) 377 U.S. 201, 205 [84 S.Ct. 1199, 1202-1203,
12 L.Ed.2d 246].) In addition, defendant contends the
testimony was too unreliable to satisfy minimum demands
of due process of law, that it was more prejudicial than
probative and thereby properly subject to exclusion under
Evidence Code section 352, and that it was the product of
ña state-orchestrated informant scheme which, prosecutors
knew, was likely to generate perjury and violate defendant's
Sixth Amendment rights.ò Finally, defendant contends the
trial court erred by denying him an evidentiary hearing on his
motion to exclude the testimony of this witness.

Contrary to defendant's contention, the trial court did not
deny defendant an evidentiary hearing on his motion to
exclude the testimony of Arvie Carroll. The record establishes
that defendant filed a motion to exclude the testimony of
all jailhouse informants and for an evidentiary hearing, but
that when the court called the motion for hearing, counsel
submitted the matter on the pleadings. There is no suggestion
that counsel still desired an evidentiary hearing or that the
court rejected a demand for such a hearing.

In addition, the motion did not contend primarily that the
testimony of the informants should be excluded because
of any violation of defendant's Sixth Amendment right to
counsel. Indeed, the motion referred to such a claim only in
a footnote that states: ñThere is some indication that certain
informers may have acted as an agent of the police at the
time of the defendant's *1007  alleged statements. If at the
evidentiary hearing it is determined that this is the case,
defendant will move to dismiss for violation of the defendant's
Sixth Amendment right to counsel.ò Rather, the motion
contended that testimony of jailhouse informants should be
excluded on the ground that such informant testimony ñis so
inherently unreliable that it cannot constitutionally support
a capital murder verdict or death sentence; and that such
informer testimony is so prejudicial that under Evidence Code
[section] 352 any probative value is substantially outweighed
by its prejudicial impact.ò

In addition to referring to the asserted inherent unreliability of
informant testimony, the motion stated, without reference to
testimonial or documentary evidence, that the facts contained
in the informants' statements were public knowledge, and
ñthese informers have a history of selling testimony to the
police in order to evade prosecution on their own criminal
charges or to obtain a better deal. Some of the informers
have a reputation for untruthfulness. Some of the informers'
information has been refuted by other jailhouse inmates.ò
In conclusion, the motion stated that at the evidentiary
hearing, particular circumstances showing the unreliability
of the informers in the present case would be shown. At
the hearing, however, defendant presented no evidence and
did not contend that any Sixth Amendment violation had
occurred.

Assuming, without deciding, that this Sixth Amendment issue
may nonetheless be raised on appeal, we find it obvious that
defendant failed to carry his burden of demonstrating such
a violation at the hearing on the motion. In order to make
out the Sixth Amendment claim, defendant had the burden
of ñdemonstrat [ing] that the police and their informant took
some action, beyond merely listening, that was designed
deliberately to elicit incriminating remarks.ò (Kuhlmann v.
Wilson (1986) 477 U.S. 436, 459 [106 S.Ct. 2616, 2630,
91 L.Ed.2d 364].) Defendant made no attempt to meet this
burden in the trial court. Defendant's references on appeal
to the transcript of the grand jury report regarding the use
of inmates to secure incriminating statements from persons
represented by counsel are unavailing. This record was not
before the trial court, and we have declined defendant's
request that we take judicial notice of it. The record before
the trial court did not support defendant's contention that his
statement to Arvie Carroll was taken in violation of his Sixth
Amendment right to counsel, and we reject his contention that

the trial court erred in denying the motion on that ground. 23

23 Defendant's reliance upon evidence presented
during the evidentiary portion of the trial is
unavailing. He suggests that trial references to
Carroll's efforts to contact jail authorities, along
with inferences drawn from the grand jury report
with respect to jail authorities' knowing use of
informants in the Los Angeles County jail, meet
the standard established in Kuhlmann v. Wilson,
supra, 477 U.S. 436. As explained, defendant may
not rely upon the grand jury report in this appeal,
and the evidence received at trial fails to establish
that jail authorities did anything beyond merely
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listening to Carroll that ñwas designed deliberately
to elicit incriminating remarks.ò (Id. at p. 459 [106
S.Ct. at p. 2630].) In addition, we note that the
trial evidence relied upon by defendant was not
before the trial court when it ruled on the motion
to exclude Carroll's testimony. Defendant does not
contend that there was any later motion to strike
Carroll's testimony on Sixth Amendment grounds.

Defendant's contention that Arvie Carroll's testimony was so
unreliable that the trial court should have determined that
its admission would constitute a violation of due process
of law also is rejected. Defendant's contention *1008  that
Carroll's testimony was unreliable and subject to exclusion on
due process grounds for the same reason that courts exclude
evidence produced by tainted identification procedures (see,
e.g., Manson v. Brathwaite (1977) 432 U.S. 98, 113-114 [97
S.Ct. 2243, 2252-2253, 53 L.Ed.2d 140]) is unpersuasive,
because it depends upon an unsubstantiated factual assertion
that Carroll's testimony was tainted by improper procedures
for securing jailhouse informant testimony. Claims that the
testimony must have been unreliable or perjurious because
of the informant system in the Los Angeles County jail
are speculative on this record. The record before the trial
court did not demonstrate that Carroll's testimony was, in
fact, unreliable. In addition, we consistently have rejected
the contention, made in connection with capital appeals, that
informant testimony is inherently unreliable. (See People v.
Ramos, supra, 15 Cal.4th at p. 1165; People v. Turner, supra, 8
Cal.4th at pp. 201-202.) Defendant had ample opportunity to
cross-examine Carroll to expose to the jury any unreliability
in his testimony, an opportunity he exploited fully.

(34) Finally, with respect to the contention that the evidence
should have been excluded pursuant to Evidence Code
section 352, ñ[w]hen an objection to evidence is raised under
Evidence Code section 352, the trial court is required to
weigh the evidence's probative value against the dangers of
prejudice, confusion, and undue time consumption. Unless
these dangers 'substantially outweigh' probative value, the
objection must be overruled. [Citation.] On appeal, the ruling
is reviewed for abuse of discretion.ò (People v. Cudjo (1993)
6 Cal.4th 585, 609 [25 Cal.Rptr.2d 390, 863 P.2d 635].) (
33b) The probative force of the evidence relating defendant's
admission that he killed Detective Williams is obvious. There
was no danger of undue consumption of time or of confusion
of the issues. The evidence was not of a sort likely to
provoke emotional bias against a party or to cause the jury
to prejudge the issues upon the basis of extraneous factors.
(See People v. Minifie (1996) 13 Cal.4th 1055, 1070-1071

[56 Cal.Rptr.2d 133, 920 P.2d 1337, 55 A.L.R.5th 835] [in
the context of Evidence Code section 352, unduly prejudicial
evidence is evidence that would evoke an emotional bias
against one party]; People v. Zapien (1993) 4 Cal.4th 929, 958
[17 Cal.Rptr.2d 122, 846 P.2d 704] [ñprejudiceò as used in
Evidence Code section 352 refers to the harm of prejudging
on the basis of extraneous factors].) Defendant's claim that
the evidence was unduly prejudicial or *1009  lacking in
probative value was based upon his assumption that it was
unreliable; that assumption was speculative, and the trial court
was entitled to reject it. (See People v. Cudjo, supra, 6 Cal.4th
at p. 610 [doubts regarding the credibility of a witness do
not amount to prejudice under Evidence Code section 352;
credibility of witnesses is the province of the jury]; see also
People v. Ramos, supra, 15 Cal.4th at p. 1165 [informant
testimony is not inherently unreliable].) The court was well
within its discretion in denying the motion to exclude this
evidence pursuant to Evidence Code section 352, considering
the facts before it at the time of the motion.

16. Accomplice testimony
(35) Defendant contends the trial court erred in denying
his motion to exclude the testimony of four accomplices
who testified for the prosecution: Aladron Hunter, Jeffrey
Bryant, Tyrone Hicks, and David Bentley. He urges that their
testimony was so unreliable that its admission violated his
right to due process of law.

At trial, defendant moved to exclude the testimony of
Hunter, Bryant, Hicks, and Bentley on the ground that each
ñaccomplice/informer will improperly skew his testimony
against the defendant in order to obtain the benefit of an
unconsummated plea bargain.ò In the alternative, defendant
requested that the trial be stayed until each accomplice
had been sentenced pursuant to his plea agreement. In
support, he maintained that the testimony of an accomplice is
inherently unreliable when it results from a plea agreement,
and contended that such testimony should not be permitted
in a capital case because it undermines the reliability of
the factfinding process. He relied upon out-of-state authority
holding that, as a matter of due process of law, accomplice
testimony should be excluded not only when immunity
expressly is conditioned upon specific testimony, but also
when the circumstances of the plea agreement reasonably
would cause the alleged accomplice to believe he must testify
in a particular fashion. Defendant relies, for example upon
Franklin v. State (1978) 94 Nev. 220 [577 P.2d 860, 862],
which has been overruled. (Sheriff, Humboldt County v.
Acuna (1991) 107 Nev. 664 [819 P.2d 197, 198-200, & fn. 4].)
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Defendant's motion contended that the four witnesses had
been afforded immunity in return for their testimony, as well
as leniency in pending cases and probation violation matters.
He concluded that in a capital trial, an accomplice/informer
must be sentenced prior to testifying in order to eliminate
the compulsion to testify falsely in a fashion favorable to the
prosecution. The court denied the motion.

Defendant appears to renew the claim that with respect
to the four accomplices, the existence of immunity
agreements and promises of favorable treatment on unrelated
pending cases-treatment that was dependent *1010  upon
the accomplices' trial testimony-were circumstances that
rendered the accomplices' trial testimony unreliable.

We have rejected the contention that the testimony of an
immunized accomplice necessarily is unreliable and subject
to exclusion. (People v. Allen (1986) 42 Cal.3d 1222,
1251-1252 & fn. 5 [232 Cal.Rptr. 849, 729 P.2d 115]; see
also U.S. v. Singleton (10th Cir. 1999) 165 F.3d 1297, 1301
[ñ '[n]o practice is more ingrained in our criminal justice
system than the practice of the government calling a witness
who is an accessory to the crime for which the defendant is
charged and having that witness testify under a plea bargain
that promises him a reduced sentence' ò].) Similarly, we have
rejected the contention that the testimony of an accomplice
who has received a favorable plea agreement in return for his
or her testimony is inherently unreliable. (People v. Andrews
(1989) 49 Cal.3d 200, 231 [260 Cal.Rptr. 583, 776 P.2d 285];
see also People v. Pinholster, supra, 1 Cal.4th at p. 939.) We
decline defendant's invitation to reconsider these points.

Immunity or plea agreements may not properly place the
accomplice under a strong compulsion to testify in a particular
manner-a requirement that he or she testify in conformity
with an earlier statement to the police, for example, or
that the testimony result in defendant's conviction, would
place the witness under compulsion inconsistent with the
defendant's right to fair trial. (People v. Allen, supra, 42
Cal.3d 1222, 1251-1252.) Although we have recognized that
there is some compulsion inherent in any plea agreement
or grant of immunity, we have concluded that ñit is clear
that an agreement requiring only that the witness testify
fully and truthfully is valid.ò (Id. at p. 1252; see also
People v. Pinholster, supra, 1 Cal.4th at p. 939, People v.
Sully (1991) 53 Cal.3d 1195, 1217 [283 Cal.Rptr. 144, 812
P.2d 163].) Such a plea agreement, even if it is clear the
prosecutor believes the witness's prior statement to the police

is the truth, and deviation from that statement in testimony
may result in the withdrawal of the plea offer, does not
place such compulsion upon the witness as to violate the
defendant's right to a fair trial. (People v. Allen, supra, 42
Cal.3d at p. 1252.) In addition, the testimony of persons
who may be subject to prosecution as accessories unless they
ñcooperateò with the police is not inadmissible as coerced
unless something more than the threat of prosecution is
shown. (People v. Daniels, supra, 52 Cal.3d at pp. 862-863.)

Our cases require that we review the record and reach an
independent judgment whether the agreement under which
the witnesses testified was coercive and whether defendant
was deprived of a fair trial by the introduction of the
testimony, keeping in mind that generally we resolve factual
conflicts in favor of the judgment below. ( *1011  People v.
Badgett, supra, 10 Cal.4th at pp. 350, 352.) Upon this record,
we cannot conclude that any of the four accomplices was
under strong compulsion to testify consistently with earlier
statements or in a particular manner, such that the introduction
of their testimony constituted a violation of defendant's right
to a fair trial.

The record indicates that before the evidentiary portion
of the guilt phase began, the prosecutor disclosed which
prosecution witnesses had been provided with immunity or
plea agreements in return for their testimony, and the nature of
the inducement each received for testifying. Witness Bentley
had been promised dismissal of the charges again him in
the present case and immunity for his testimony. Because
of charges filed against him in the present case, Bentley
also was facing a probation violation that the prosecution
indicated ñremains hanging in the balance until and when he
testifies.ò Witness Hicks received immunity for his testimony
in the present case and was offered ñno dealsò in connection
with a pending probation violation or with sentencing on
another conviction. Witness Hunter received immunity for his
testimony in the present case and had a pending misdemeanor
matter in which the prosecutor arranged for the sentence
to be served in protective custody. Jeffrey Bryant received
immunity as to both the Carpenter shooting and the murder
of Detective Williams. Bryant received benefits such as the
striking of an arming enhancement in two separate robbery
cases and a sentence to county jail rather than prison. In one of
these cases, the sentencing court indicated it would resentence
Bryant to prison if he failed to testify in the present case. The
prosecution proposed asking the court in a pending probation
matter not to sentence Bryant to additional imprisonment.
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Bryant informed the prosecution of a number of his other
offenses, but no prosecution was planned.

Contrary to defendant's contention that the witnesses received
immunity upon condition they follow a prosecution script
of their testimony, the trial testimony of each of the
four accomplices indicates that their immunity and plea
agreements were not based upon the condition that they testify
in a particular manner at trial or that they testify consistently
with prior statements to the police. In fact, defendant was able
to impeach the witnesses with inconsistencies between their
trial testimony and their pretrial statements, a circumstance
that indicates that no script was followed. In addition, the
testimony of the immunized witnesses was corroborated by
the testimony of other witnesses such as George Carpenter,
Ali Woodson, Elihue Broomfield, and Arvie Carroll, and
by other evidence such as telephone and motel business
records, defendant's papers displaying accomplice names and
telephone numbers, and the testimony of a ballistics expert.
(See People v. Sully, supra, 53 Cal.3d at pp. 1217-1218.)

Defendant contends it can be seen that the testimony of
each accomplice was unreliable because it was internally
inconsistent and inconsistent with *1012  other evidence
presented in the case. The defense, however, had a full
and fair opportunity for cross-examination of the accomplice
witnesses, whom they questioned for several days. (See
People v. Sully, supra, 53 Cal.3d at pp. 1217-1218; see also
People v. DeSantis (1992) 2 Cal.4th 1198, 1220 [9 Cal.Rptr.2d
628, 831 P.2d 1210].) The jury thus was able to evaluate their
credibility. We conclude that the record does not establish that
defendant was denied a fair trial.

Defendant's contention that the prosecution paid the witnesses
a fee for their testimony mischaracterizes the record. The
witnesses had been placed in witness protection programs,
and the prosecution expended the referenced sums for
protective housing and food for the witnesses pending their
testimony. Defendant suggests that the prosecution failed to
disclose the benefits the witnesses received under the witness
protection program, and that the trial court prevented the
defense from cross-examining them on this point. These
suggestions are belied by the record, which indicates that the
court determined that the total sums expended on witnesses
in the witness protection program would be disclosed to the
defense, and also reveals that defense counsel considered
cross-examining the witnesses on this point but faced the
unwelcome prospect of opening the door to prosecution
evidence explaining that the witnesses were in the witness

protection program not because their testimony was being
purchased but in order to protect them from defendant's
retributive violence. Defendant's contention that the court
erred in failing to permit impeachment of Bryant with
evidence of benefits he received in connection with a bail
forfeiture and an additional drug offense are unavailing;
the court determined the bail matter was collateral, and in
any event the jury was well aware that the prosecution had
promised Bryant immunity for serious uncharged violent
offenses in return for his testimony against defendant.

Defendant's contention that the ñwitnesses followed a script
to support Officer Otis Marlow's version of the case written
during his interview with Aladron Hunterò is typical of the
bald accusations, unsupported by record citation, that are
contained in defendant's brief. Defendant's efforts to support
this contention are based on speculation and innuendo.
Defendant's contention that the jailhouse informant system in
the Los Angeles County jail somehow affected the witnesses'
testimony and should have been disclosed to the defense
is equally devoid of support in the record. His contention
that the trial court should have held an evidentiary hearing
in which the prosecution would have the burden of proving
that the witnesses' testimony would be reliable is inconsistent
with settled law placing upon the defendant the obligation
of raising the issue of the reliability of the testimony of
immunized witnesses and carrying the burden of proof at the
trial *1013  level. (People v. Badgett, supra, 10 Cal.4th at
p. 348; People v. Morris (1991) 53 Cal.3d. 152, 190 [279
Cal.Rptr. 720, 807 P.2d 949].)

We reject the contention that the testimony of the accomplices
should have been excluded pursuant to Evidence Code section
352, because no abuse of discretion is apparent. (People
v. Cudjo, supra, 6 Cal.4th at p. 609.) This testimony was
probative; there was no danger of undue consumption of time
or of confusion of the issues, and the testimony was not likely
to provoke emotional bias against a party or to cause the jury
to prejudge the issues on the basis of extraneous factors. (See
People v. Minifie, supra, 13 Cal.4th at pp. 1070-1071; People
v. Zapien, supra, 4 Cal.4th at p. 958.) Defendant's claim
that the evidence was prejudicial or lacked probative value
was based upon his assumption that it was unreliable; that
assumption was speculative, and the trial court was entitled
to reject it. (See People v. Cudjo, supra, 6 Cal.4th at p. 610
[doubts regarding credibility of a witness do not amount to
prejudice under Evidence Code section 352; credibility of
witnesses is within the province of the jury]; see also People
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v. Ramos, supra, 15 Cal.4th at p. 1165 [informant testimony
is not inherently unreliable].)

To the extent defendant contends that the trial court should
have excluded the testimony of the accomplices because it
was unreliable due to drug or alcohol abuse, that contention
was not preserved for appeal (People v. Morris, supra, 53
Cal.3d at p. 190), and in any event, through searching cross-
examination, the jury was made aware of this potential
deficiency in the witnesses' ability to observe and recollect.

17. Internal affairs investigation
(36) Defendant contends that the court erred in preventing
him from presenting evidence relating to the circumstances
under which a police officer secured a statement from
jailhouse informant Sutton-a person who did not testify at
defendant's trial and whose statement to the police was not
introduced against defendant. According to the preliminary
hearing testimony of Sergeant Pesante of the Los Angeles
Police Department, Sutton gave a statement to Pesante
indicating that defendant planned to kill a robbery victim
who was to testify against him in the robbery prosecution.
By the time of the preliminary hearing, Sutton had recanted,
testifying at that hearing that he had not given such a
statement to Pesante. That Sutton had, in fact, made such a
statement to Pesante, was corroborated by Detective Slack,
who testified that Pesante had relayed Sutton's statement
to him, and that Slack had relayed the statement to
Detective Riscens, of the Los Angeles Police Department.
(Riscens, however, denied receiving this communication
from Slack.) Pesante's account also was corroborated by
Sutton's statements to other officers after the Carpenter
shooting, in which *1014  Sutton confirmed knowing of
defendant's plan to murder Carpenter and having made a
statement to that effect to Pesante, and in which Sutton
stated that he would not testify against defendant because
he feared him. A police department internal affairs inquiry
had been conducted regarding whether Sutton's statement had
been conveyed by Slack to Riscens. In the context of the
internal affairs investigation, Riscens denied receiving Slack's
communication. At stake in the internal affairs investigation
was the question whether the police had failed to warn
Carpenter of the planned shooting or protect him against it,
not whether Pesante had attempted to manufacture evidence
against defendant by concocting a statement and falsely
attributing it to Sutton.

At trial, the prosecution made a motion to exclude evidence
that the police had received advance warning of the threat

to Carpenter's safety but failed to warn him. Defendant
contended at trial that this evidence was relevant to
demonstrate that the police had manufactured evidence
against him. His theory was that Pesante had lied about
receiving a statement from Sutton, that the other officers
colluded in this lie, and that therefore much of the evidence
collected by the police could have been manufactured by
them.

Some of the disputed evidence regarding the circumstances
under which Sutton's statement was obtained might have been
relevant to impeach Pesante's testimony, had he testified. He
did not. Sutton did not testify either. None of the evidence
that formed the basis for the internal affairs investigation was
relevant to the present case. It did not demonstrate or even
suggest that the police had manufactured evidence that was
admitted against defendant; rather it demonstrated that police
communications had failed, resulting in a failure to warn
or protect defendant's victim, Carpenter. The internal affairs
investigation indicated that one of the police officers may
have lied during the investigation about whether notification
of Sutton's statement had been issued or received by the
police, but this circumstance did not indicate that the
police had fabricated any evidence against defendant. Such
questions as whether Pesante or other officers took or kept
notes of relevant interviews regarding the Sutton tip, or the
precise dates when the interviews took place, were collateral
to any issue at trial. The trial court was within its broad
discretion in determining that the evidence would consume
an undue amount of time in relation to its probative value
and that it therefore should be excluded. (Evid. Code, Ä 352;
see People v. Rodrigues (1994) 8 Cal.4th 1060, 1124-1125
[36 Cal.Rptr.2d 235, 885 P.2d 1].) Because the evidence
had so little probative value, we also reject defendant's
claim that the exclusion of this evidence violated his state
or federal constitutional right to present a defense (see
Crane v. Kentucky (1986) 476 U.S. 683, 690-691 [106 S.Ct.
2142, 2146-2147, 90 L.Ed.2d 636]; In re Martin (1987)
44 Cal.3d 1, 30 *1015  [241 Cal.Rptr. 263, 744 P.2d
374]), or the provision of the California Constitution that
ñrelevant evidence shall not be excluded in any criminal
prosecution.ò (Cal. Const., art. I, Ä 28, subd. (d).)

18. Introduction of Bentley's testimony
regarding Cooper's statement

(37) The prosecution introduced evidence intended to
demonstrate that Bentley, a prosecution witness, and Cooper,
who was jointly charged but tried separately from defendant
and did not testify at defendant's trial, had been recruited by
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defendant to carry out the murder of Detective Williams, and
that they and others made an abortive effort to carry out the
murder shortly before that crime was committed. In the course
of his testimony explaining the details of the arrangements
made on the day of the abortive attempt, Bentley expressed
some uncertainty whether Cooper had been in the vehicle
Bentley saw depart en route to the planned shooting. Bentley
later testified that he believed Cooper had been in the vehicle.
Defendant sought, through cross-examination of Bentley, to
establish that the reason Bentley had testified that Cooper had
been present was only to make Bentley's testimony consistent
with that of Hicks and to keep secure his own immunity
arrangement. On redirect examination, the prosecutor sought
to rehabilitate Bentley's credibility by showing how Bentley
had become certain that Cooper had been in the vehicle. Over
defendant's hearsay objection and objection based upon the
confrontation clause of the Sixth Amendment of the United
States Constitution, the court permitted Bentley to testify
that he became certain that Cooper had been in the vehicle
when Cooper told him, while the two men were incarcerated
together: ñbasically that he was there in the car and that he
was at the house. That was basically it.ò When asked whether
Cooper had said why he was there, Bentley testified: ñhe said
he was supposed to be the shooter ... [t]hat he was kind of
scared. He was-you know, he really didn't want to do it.ò
The court determined that these out-of-court statements were
admissible as statements against penal interest. (See Evid.
Code, Ä 1230.)

Defendant contends the admission of this evidence violated
state law with respect to the admission of hearsay evidence,
and also that its admission constituted a violation of the
confrontation clause of the Sixth Amendment of the United
States Constitution. It is not necessary to examine the
complex constitutional question in the present case, because
whether or not Bentley's testimony recounting Cooper's
statements properly was admitted, it is certain under even the
exacting Chapman (Chapman v. California (1967) 386 U.S.
18, 24 [87 S.Ct. 824, 828, 17 L.Ed.2d 705, 24 A.L.R.3d 1065])
standard of review that any error in admitting this testimony
was harmless beyond a reasonable doubt. (See *1016
Lilly v. Virginia (1999) 527 U.S. 116, 139-140 [119 S.Ct.
1887, 1901, 144 L.Ed.2d 117] [Chapman standard applicable
when nontestifying accomplice's out-of-court confession
erroneously is admitted at a defendant's trial].) The statements
were admitted merely to rehabilitate the credibility of a
witness on a tangential point. Nothing in the statements
directly inculpated defendant or even mentioned him. To
the extent the jury may have considered the statements as

evidence of an abortive attempt to murder Detective Williams,
the same evidence came before the jury in far greater detail
through the testimony of Hicks and Bentley, and evidence
from other witnesses also established defendant's other early
efforts to arrange for the killing of Detective Williams.
To the extent the evidence may have been used to bolster
the credibility of Bentley, that evidence was of tangential
importance as far as establishing the guilt of defendant is
concerned-it was Bentley's confused recollection regarding
the presence of Cooper in the automobile that defendant used
to impeach Bentley's credibility. Hicks, however, already had
testified that Cooper had been present on that occasion, and
in any event the Cooper statement was not very effective in
dispelling the impression that Bentley himself lacked a good
independent recollection of the events of that day. In sum,
the challenged evidence was cumulative, and any error in its
admission was harmless beyond a reasonable doubt.

19. Testimony of Michael T.
(38) Defendant contends the trial court erred in admitting into
evidence certain testimony of prosecution witness Michael
T., a child who observed the murder of Detective Williams.
Defendant contends Michael T. testified falsely when he
stated he observed blood running from the lip of Detective
Williams's son after the shooting. Defendant contends that
the testimony was irrelevant and inflammatory, that it was
elicited in bad faith by the prosecution, and that its admission
constituted a violation of his right to due process of law.

Defendant objected on relevance grounds after the prosecutor
already had asked the witness several questions concerning
his observation that the victim's son appeared to have been
injured in the shooting. The objection was sustained. It
later was stipulated that Detective Williams's widow had not
observed any injury to her son after the murder and that the
child had received no medical treatment. When defendant
made a motion for mistrial two weeks after Michael T.'s
testimony on the ground the prosecutor knowingly elicited
false testimony from Michael T. regarding an apparent injury
to the victim's son, the court noted that defense counsel had
not objected when the witness first volunteered that Detective
Williams's son appeared to have been injured, and that it was
too late to tell the jury to *1017  disregard the evidence. The
prosecutor explained that he had not expected the witness to
testify as he did and that it was not clear that this testimony
was mistaken until Mrs. Williams later confirmed that she had
observed no injury. The court determined that the prosecutor
had not knowingly elicited false testimony, but that probably
the witness simply had been mistaken-a circumstance that
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could be exploited by the defendant. The court instructed the
prosecutor not to use the evidence in argument to the jury.

It appears defendant did not make a timely objection to
the admission of the evidence at the time Michael T. first
stated he had seen blood on the victim's son, so the claim
may be deemed waived. (See People v. Mickey, supra, 54
Cal.3d at p. 669.) Even if the issue has been preserved by
defendant's tardy objection and his subsequent motion for
mistrial on the ground that the admission of the evidence was
the result of prosecutorial misconduct, and even assuming
the doubtful proposition that it was an abuse of discretion to
admit the evidence or to fail to instruct the jury to disregard
it, any error obviously was harmless. The jury had before it
the stipulation that the child's mother would testify he was
not injured, so the probative value of Michael T.'s contrary
testimony was minimal. Defendant apparently believes the
evidence was prejudicial in that it would elicit sympathy for
the victim's son and give rise to the inflammatory inference
that defendant endangered the son's safety; other evidence
that defendant gunned down the father in a spray of bullets
as father and son approached their vehicle would give rise
to the same sympathy and support the same inference.
The contention that the prosecutor intentionally presented
or failed to correct misleading evidence or encouraged the
giving of mistaken and inflammatory testimony is without
merit; there is substantial evidence supporting the trial court's
determination that the prosecutor did not know the witness
would testify as he did, and the prosecutor did not exploit the
testimony which he later concluded was probably mistaken.
As the trial court observed, it is not unheard of that a witness
may be mistaken in his or her testimony; it is the purpose of
cross-examination to elicit the truth for the jury.

Defendant also contends the court improperly overruled his
objection to the admission of evidence showing that some
of the bullets fired by defendant during the fusillade on
Detective Williams lodged in the wall of a classroom in
the Faith Baptist Church School. Defendant contends this
evidence was irrelevant and unduly prejudicial, but it was
not; the number of shots fired and the circumstance that
the shots sprayed over a relatively broad area were relevant
to demonstrate defendant's determination to kill Detective
Williams-in essence, that he mowed the officer down. This
was relevant to prove malice aforethought. The evidence
was not unduly prejudicial, nor was it presented in an
inflammatory manner. Although defendant *1018  contends
that this evidence was irrelevant and unduly prejudicial if
considered by the jury at the penalty phase of the trial, it

obviously was relevant as a circumstance of the crime of
which defendant was convicted. (Ä 190.3, factor (a).)

20. Applicability of section 190.2, subdivision (a)(10)
(39) Defendant contends the court should have granted his
motion to strike the special circumstance allegation that
defendant killed Detective Williams in retaliation for his
testimony in a criminal proceeding. (Ä 190.2, subd. (a)(10).)
He contends that this special circumstance applies only when
the victim was a percipient witness of the crime to which his
testimony relates. We have rejected defendant's contention.
(People v. Jones (1996) 13 Cal.4th 535, 550 [54 Cal.Rptr.2d
42, 917 P.2d 1165].)

Defendant also apparently contends that the special
circumstance defined in section 190.2, subdivision (a)(10),
was inapplicable in his case because the plot to kill
Detective Williams commenced before Williams testified at
the Carpenter robbery trial, and at a time when it was not
clear he ever would testify against defendant at that trial.
In addition, defendant contends Detective Williams was not
an important witness in the criminal proceeding. This claim
is without merit. There was evidence to demonstrate that
the plot to kill Detective Williams was undertaken with the
purpose of preventing his testimony, thus falling within the
ambit of the special circumstance as defined by section 190.2,
subdivision (a)(10). (See People v. Weidert (1985) 39 Cal.3d
836, 853-854 [218 Cal.Rptr. 57, 705 P.2d 380] [section 190.2,
subd. (a)(10) is applicable if defendant believes the victim
will be a witness in a criminal prosecution, whether or not
such a proceeding is pending or about to be initiated].) It
is no defense to the special circumstance allegation that
the victim was not an important witness in the criminal
proceeding, so long as one of the defendant's purposes was
to prevent the witness from testifying. (See People v. Stanley
(1995) 10 Cal.4th 764, 800-801 [42 Cal.Rptr.2d 543, 897 P.2d
481] [special circumstance applies when multiple purposes
motivated defendant, as long as one of them was to prevent
the witness's testimony].) Moreover, even assuming error,
the jury found this special circumstance allegation not true,
and defendant's claim that he was prejudiced by an improper
ñinflationò of the number of special circumstance allegations
is not persuasive. (See, e.g., People v. Clark, supra, 3 Cal.4th
at pp. 167-168.)

21. Section 190.2, subdivision (a)(7)
(40) Defendant raises several contentions regarding the
special circumstance finding that he killed Detective Williams
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in retaliation for that *1019  officer's exercise of his official
duties. He contends first that the trial court misinstructed
the jury regarding the elements of the special circumstance.
He contends the court misled the jury by conveying the
impression that defendant's subjective view regarding the
lawfulness of Detective Williams's conduct was irrelevant.

Section 190.2, subdivision (a)(7), defines the applicable
special circumstance as follows: ñThe victim was a peace
officer as defined ... who, while engaged in the course of the
performance of his or her duties, was intentionally killed, and
the defendant knew, or reasonably should have known, that
the victim was a peace officer engaged in the performance of
his or her duties; or the victim was a peace officer as defined ...
and was intentionally killed in retaliation for the performance
of his or her official duties.ò

It was alleged that defendant intentionally killed Detective
Williams in retaliation for the officer's performance of
his official duties within the meaning of section 190.2,
subdivision (a)(7). The court instructed the jury as follows:
ñTo find that the special circumstance referred to in these
instructions as murder of a peace officer is true each of the
following facts must be proved: [ ] One, that the person
murdered was a peace officer. [ ] And, two, that he was
intentionally killed in retaliation for the performance of his
official duties. [ ] And, three, that the defendant knew or
reasonably should have known that the person killed was a
peace officer engaged in the performance of his duties.ò (See
CALJIC No. 8.81.7.) In addition, the court instructed the jury:
ñFor the purpose of these instructions, a Los Angeles Police
Detective is a peace officer. [ ] The phrase in the performance
of his duties as used in these instructions means any lawful
act or conduct while engaged in the maintenance of the peace
and security of the community or in the investigation or
prevention of crime.ò (See CALJIC No. 8.81.8.)

Defendant contends the court failed to instruct the jury that
in order to find the allegation true, it must find that defendant
retaliated against the officer with the subjective intent to
exact revenge for the officer's lawful performance of his
duties. He contends that, in fact, the ñknew or should have
knownò language describing the third factual issue presented
by the instruction actively misled the jury on this point. An
intent to retaliate for the officer's conduct that the defendant
subjectively believed was unlawful would not, according
to defendant, constitute the intent necessary to support this
special circumstance finding. Defendant contends that this
alleged misinstruction-or at least the court's failure to clarify

it-was prejudicial, because there was substantial evidence
that defendant killed Detective Williams in retaliation for
what defendant believed was the officer's unlawful *1020
conduct in framing him for the Carpenter robbery. In addition,
he apparently contends that even if an objective standard
were applicable, the court failed to define adequately what
constituted an officer's lawful performance of his or her
duties. In defendant's view, the jury should have been
instructed that the officer would not be performing his official
duties if he were manufacturing a case against defendant in
the robbery prosecution.

Specifically, defendant contends on appeal that the trial
court should have instructed the jury sua sponte: ñIn
determining whether the victim was killed in retaliation
for the performance of his official duties, you must view
the retaliated-against conduct as it was understood by the
defendant. If the defendant believed the victim manufactured
evidence against him, and retaliated for that perceived
conduct, the victim was not killed in retaliation for the
performance of his official duties.ò Defendant contends the
court's faulty or incomplete instruction violated his right to
due process of law, to fair notice, to trial by jury, and to a fair
and reliable determination of his guilt of capital murder.

To the extent defendant's claim is that the court failed to
give clarifying or amplifying instructions, the claim is waived
because defendant did not request such clarification below.
(People v. Sully, supra, 53 Cal.3d at p. 1218.) To the extent
his claim is that the court misled the jury regarding the special
circumstance allegation, or failed to instruct on a defense
supported by the evidence, the claim is rejected, as we shall
explain.

In making his claim, defendant relies upon the well-
established rule that when a statute makes it a crime to commit
any act against a peace officer engaged in the performance of
his or her duties, part of the corpus delicti of the offense is
that the officer was acting lawfully at the time the offense was
committed. (In re Manuel G. (1997) 16 Cal.4th 805, 815 [66
Cal.Rptr.2d 701, 941 P.2d 880]; People v. Gonzalez (1990)
51 Cal.3d 1179, 1217 [275 Cal.Rptr. 729, 800 P.2d 1159]
[applying rule to section 190.2, subdivision (a)(7)].) Disputed
facts relating to the question whether the officer was acting
lawfully are for the jury to determine when such an offense is
charged. (People v. Gonzalez, supra, 51 Cal.3d at p. 1217.)

The rule defendant relies upon requires that the officer's
lawful conduct be established as an objective fact; it does
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not establish any requirement with respect to the defendant's
mens rea. Rather, the rule is based upon the statutory
definition of the crime, and ñflows from the premise that
because an officer has no duty to take illegal action, he or she
is not engaged in 'duties,' for purposes of an offense defined
in such terms, if the officer's conduct is unlawful ....ò ( *1021
People v. Gonzalez, supra, 51 Cal.3d at p. 1217.) Accordingly,
the defendant's subjective understanding that the officer's
conduct was lawful is not an element of proof. Defendant is
unable to point to any language in section 190.2, subdivision
(a)(7) that would support a contrary conclusion. We observe
that in the first part of the subdivision defining the special
circumstance of killing a peace officer engaged in the
performance of his or her duties, the statute does contain a
knowledge component requiring that the defendant know the

identity of the victim as a peace officer. 24  In the second
part, no knowledge requirement appears. This omission
presumably occurred because the defendant's knowledge of
the victim's identity as a peace officer is established by the
jury's determination that the defendant acted with the purpose
of retaliating for the officer's conduct of his or her official
duties. Certainly there is no basis for interpreting the portion
of the special circumstance relating to retaliation to require
that the defendant have a subjective belief that the officer was
acting lawfully when he or she performed the duties for which
defendant sought to retaliate. Such an interpretation would
be inconsistent with the purpose of the special circumstance
to afford special protection to officers who risk their lives to
protect the community, and obviously would undermine the
deterrent effect of the special circumstance. (See People v.
Rodriguez (1986) 42 Cal.3d 730, 781 [230 Cal.Rptr. 667, 726
P.2d 113].)

24 The court instructed the jury pursuant to this ñknew
or should have knownò standard in the present
case; any error in doing so only can have inured to
defendant's benefit.

Defendant relies upon People v. Weidert, supra, 39 Cal.3d
836, in support of a contrary conclusion. In that case we
held that when it is alleged that the defendant killed a
witness to prevent his or her testimony, it is the defendant's
subjective purpose to prevent the witness from testifying
that must be proved. It is not critical, we said, whether the
witness ever had been called upon to testify. (Id. at p. 853.)
This case is not helpful to defendant. Although the special
circumstance at issue in the present case requires a subjective
purpose to retaliate for performance of official duties-and
that performance must in fact have been lawful-the special

circumstance does not require a subjective awareness on the
part of the defendant that the officer had acted lawfully in
performing those official duties.

Defendant's additional contention that the court should have
expanded upon the definition of ñperformance of official
dutiesò by explaining to the jury that an officer who attempts
to frame a defendant for a crime is not performing his or her
official duties is waived, because defendant did not request
such a clarification below. (People v. Sully, supra, 53 Cal.3d
at p. 1218.) Further, even if we were to reach the merits, we
believe it would be obvious to the jury under the definition
supplied by the court that such egregious misconduct on the
part of an officer would not constitute ñany *1022  lawful
act or conduct while engaged in the maintenance of the peace
and security of the community or in the investigation or
prevention of crime.ò (CALJIC No. 8.81.8, italics added;
see People v. Hardy, supra, 2 Cal.4th at p. 153 [jurors are
presumed to possess ordinary intelligence and to be able
to understand the meaning of words in their common and
ordinary application].)

There is no merit in defendant's contention that trial counsel
was incompetent in failing to request special instructions
suggesting that defendant may have killed Detective Williams
under the impression that the detective had framed him for
the Carpenter robbery. (See Strickland v. Washington (1984)
466 U.S. 668 [104 S.Ct. 2052, 80 L.Ed.2d 674].) Counsel
could not possibly have been incompetent in this respect,
because defendant's subjective awareness of the legality of
the detective's conduct in pursuing his duties was not at
issue. With respect to counsel's failure to request instructions
informing the jury that if Detective Williams had framed
defendant for the Carpenter robbery, the detective had not
lawfully performed his official duties, the record sheds no
light on why counsel failed to request clarifying or amplifying
instructions. Counsel was not asked for an explanation, nor
is it the case that there could be no satisfactory explanation
for counsel's performance. The point was obvious under
the instructions given, and in any event counsel may have
had a tactical reason not to emphasize defendant's possible
motive for killing the detective since the defense theory was
that defendant had not committed the crime. Counsel may
have preferred to contend that the acts and omissions of
the police throughout the investigation of all the charged
crimes demonstrated that the police were intent upon securing
defendant's conviction through fair means or foul, thus
attempting to throw doubt on all of the prosecution's evidence.
In view of the state of the record, we reject this claim on
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appeal. (People v. Smithey (1999) 20 Cal.4th 936, 986 [86
Cal.Rptr.2d 243, 978 P.2d 1171].)

There also is no merit in defendant's final contention
that insufficient evidence supported the jury's finding that
defendant killed Detective Williams in retaliation for his
lawful performance of his official duties. Substantial evidence
supported this finding. (See People v. Mayfield, supra,
14 Cal.4th at pp. 790-791 [applying substantial evidence
test to proof of this special circumstance].) There was
substantial evidence that the officer was engaged in the
lawful performance of his duties in investigating and assisting
in the prosecution of defendant for the Carpenter robbery,
since the victim gave the police a vehicle license number
of the vehicle used in the robbery, which was traced to
defendant, and there was evidence the victim positively
identified defendant at the preliminary hearing as one of the
robbers. There was substantial evidence that defendant killed
Detective Williams in retaliation for the detective's part in
the Carpenter prosecution, because there was evidence that
defendant told Arvie Carroll and Elihue Broomfield as much.
*1023

22. Prosecutorial misconduct
(41) Defendant contends the prosecutor committed
misconduct requiring reversal in failing to inform the defense,
before the preliminary hearing, of Arvie Carroll's statement
to the police, and in failing to inform the defense of the
system used in the Los Angeles County jail to employ inmates
to secure unreliable statements from notorious defendants.
These contentions are restatements of arguments rejected
above and are no more persuasive in this new format. The
delay in providing the defense with Arvie Carroll's statement
was not prejudicial, and there is no evidence in the appellate
record supporting the second contention. It adds nothing
of substance to defendant's claim to refer to Carroll's trial
testimony that Carroll was well versed ñin the intricacies
of living inside jails,ò that Carroll knew other inmates who
were informants, that he was a trusty who spent substantial
time with defendant and acted as defendant's contact with
the outside world, and that Carroll offered information to the
authorities, and offered to inform them of any recollections
that occurred to him regarding defendant's statement to him.

Defendant also contends the prosecutor committed
misconduct in stating in closing argument that ñthe
prosecution has given [Arvie Carroll] nothing and he asked
for nothing.ò Defendant also complains that the prosecutor
informed the jury that Carroll's testimony constituted

corroboration of the testimony of defendant's accomplices.
No objection appears in the record, however, and thus the
claim is waived. (See People v. Millwee, supra, 18 Cal.4th
at p. 149; People v. Benson (1990) 52 Cal.3d 754, 794
[276 Cal.Rptr. 827, 802 P.2d 330].) We reject defendant's
contention that his failure to object should be excused because
he had been precluded at trial from establishing the existence
of the jailhouse informant system, because this claim is
not supported by the record. In any event no misconduct
appears, because the prosecutor's statements are consistent
with testimony offered at trial. Defendant's contention that
the cumulative effect of various instances of prosecutorial
misconduct deprived him of due process of law fails, because
he has not established that prosecutorial misconduct occurred
or (in the case of the claim of delayed discovery) that any
misconduct was prejudicial.

23. Jury instructions

a. Instruction on liability as an aider and abettor
(42) Defendant contends the court erred in instructing
the jury that defendant could be found guilty of murder
either as a direct perpetrator or as *1024  an aider and
abettor, because the prosecutor had contended throughout the
proceedings that defendant was the person who shot Detective
Williams. Although defendant does not contend that there was
insufficient evidence upon which the jury could have found
him guilty as an aider and abettor, he contends the instruction
violated his right to notice of the defenses he should present,
in violation of the constitutional guarantee of due process of
law.

As we have explained in earlier cases, ñan accusatory
pleading charging a defendant with murder need not specify
the theory of murder on which the prosecution intends
to rely.ò (People v. Diaz (1992) 3 Cal.4th 495, 557 [11
Cal.Rptr.2d 353, 834 P.2d 1171], and cases cited.) Normally,
ñthe accused will receive adequate notice of the prosecution's
theory of the case from the testimony presented at the
preliminary hearing ....ò (Ibid.) In the present case, we believe
that defendant was put on actual notice through the conspiracy
charge that he could be subject to accomplice liability for the
murder of Detective Williams. (See People v. Garceau (1993)
6 Cal.4th 140, 183 [24 Cal.Rptr.2d 664, 862 P.2d 664] [an
accomplice is one who either aids and abets in the commission
of the offense or conspires to commit the offense]; 1 Witkin
& Epstein, Cal. Criminal Law (2d ed. 1988) Introduction to
Crimes, Ä 85, pp. 100-101 [aiding and abetting liability may
be based upon evidence of conspiracy].)
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b. Unanimity instruction
(43) Defendant also contends that because the jury was
instructed on accomplice liability as well as on premeditated
murder, state and federal constitutional principles of due
process of law and the right to a unanimous jury verdict
required the trial court to instruct the jury on the need for
unanimity as to the facts upon which any conviction for
the crime of murder was based. He acknowledges we have
held that there is no requirement that the jury unanimously
agree upon the theory of the defendant's culpability, and that
this rule has been applied to theories of guilt premised upon
aiding and abetting and direct culpability. Nonetheless, he
contends that in the unusual circumstances of his case, jurors
who found him guilty as an aider and abettor would have to
find a set of facts to be established entirely different from
the facts that jurors would rely upon to find him guilty as a
direct perpetrator. Under these circumstances, he claims, the
choice between aiding and abetting and direct culpability was
essentially factual. Jurors are required, he contends, to reach
a unanimous verdict as to the factual basis for their verdict.
Under the peculiar circumstances of his case, he concludes,
the unanimity instruction should have been given.

We disagree. We have stated: ñIt is settled that as long
as each juror is convinced beyond a reasonable doubt that
defendant is guilty of murder as *1025  that offense is
defined by statute, it need not decide unanimously by which
theory he is guilty. [Citations.] More specifically, the jury
need not decide unanimously whether defendant was guilty
as the aider and abettor or as the direct perpetrator.... [ ] ...
[ ] Not only is there no unanimity requirement as to the
theory of guilt, the individual jurors themselves need not
choose among the theories, so long as each is convinced of
guilt. Sometimes, as probably occurred here, the jury simply
cannot decide beyond a reasonable doubt exactly who did
what. There may be a reasonable doubt that the defendant
was the direct perpetrator, and a similar doubt that he was
the aider and abettor, but no such doubt that he was one
or the other.ò (People v. Santamaria (1994) 8 Cal.4th 903,
918-919 [35 Cal.Rptr.2d 624, 884 P.2d 81]; see also People
v. Beardslee (1991) 53 Cal.3d 68, 92 [279 Cal.Rptr. 276, 806
P.2d 1311].) Defendant contends that different facts would
support aiding and abetting liability and liability as a direct
perpetrator, but, as we have explained, the jury need not
unanimously agree ñon the precise factual details of how a
killing under one or the other theory occurred in order to
convict defendant of first degree murder.ò (People v. Pride,
supra, 3 Cal.4th at p. 250.) Naturally, in order to return a

guilty verdict, the jury must agree unanimously that each
element of the charged crime has been proved, but the factors
that establish aiding and abetting liability are not included as
elements of the crime of murder. (People v. Prettyman (1996)
14 Cal.4th 248, 271 [58 Cal.Rptr.2d 827, 926 P.2d 1013].)

The United States Supreme Court also has explained that the
jury need not agree on the means by which a crime has been
committed, stating that it is appropriate that ñ 'different jurors
may be persuaded by different pieces of evidence, even when
they agree upon the bottom line. Plainly there is no general
requirement that the jury reach agreement on the preliminary
factual issues which underlie the verdict.' ò (Schad v. Arizona
(1991) 501 U.S. 624, 631-632 [111 S.Ct. 2491, 2497, 115
L.Ed.2d 555].)

Defendant contends that the circumstances in support of his
potential accomplice liability-that he was far from the scene
when the murder occurred but had aided and abetted in it-were
so distinct from the circumstances in support of his potential
direct liability-that he had been at the scene and had pulled
the trigger-as to constitute two ñdiscrete criminal eventsò
requiring the unanimity instruction. He relies upon authority
indicating that the unanimity instruction is required if there
are multiple acts shown that could have been charged as
separate offenses. (See People v. Beardslee, supra, 53 Cal.3d
at p. 92 [ñA requirement of jury unanimity typically applies to
acts that could have been charged as separate offensesò].) In
the present case, defendant's conduct as an aider and abettor
or as a direct perpetrator could result only in one criminal act
and one charge. Under these *1026  circumstances, ñ[j]urors
need not unanimously agree on whether the defendant is an
aider and abettor or a principal even when different evidence
and facts support each conclusion.ò (People v. Davis (1992)
8 Cal.App.4th 28, 45 [10 Cal.Rptr.2d 381]; see also People v.
Santamaria, supra, 8 Cal.4th at p. 919.)

24. Deliberations-reading of transcripts to the jury
(44) Defendant contends the trial court erred in permitting
certain testimony to be read to the jury during its deliberations
without notifying counsel of the jury's request for the reading
of this testimony. Although defendant notes that this omission
occurred on more than one occasion, he contends the court
erred prejudicially in reading the testimony of prosecution
witnesses Broomfield and Bentley.

Section 1138 provides that a deliberating jury experiencing
disagreement regarding testimony or desiring to be informed
on any point of law may pose questions to the court, and
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ñ[u]pon being brought into court, the information required
must be given in the presence of, or after notice to, the
prosecuting attorney, and the defendant or his counsel, or after
they have been called.ò

In the present case, during guilt phase deliberations, and in
the stipulated absence of counsel, the jury requested to have
read back to it the testimony of Broomfield and Bentley from
particular dates of the trial, and this request was granted.
When defense counsel learned of this occurrence two days
later, he objected to the reading of testimony without notice
to him and moved for a mistrial. He noted that the testimony
requested included only direct examination, and contended
that the jury may have wanted to hear direct examination
and cross-examination as to a particular point, but not the
entire direct examination for an entire day. He urged that
when direct testimony is read to a jury, cross-examination
normally should be read as well. He also contended that the
reporter might have read sidebar discussions by mistake in
counsel's absence. At a hearing on the motion for mistrial
held one week after the testimony was read to the jury,
it appeared that the court and defense counsel had widely
differing interpretations of an earlier sidebar discussion at
which it was agreed that counsel and the court would not be
present during the reporter's reading of testimony to the jury.
The court apparently thought counsel had waived notification
of jury requests for the reading of testimony, while counsel
believed he had waived only his presence in the courtroom
while agreed-upon testimony was read. The court conceded
that counsel had received no notification of the jury's request
with respect to the reading of the testimony of Broomfield
and Bentley. Although it denied the motion for mistrial, it
sent an inquiry to the jury to determine *1027  whether the
reading of additional portions of the testimony of Bentley and
Broomfield, including cross-examination, would be useful to
it. It also inquired whether the jury wished to have read to
it additional testimony of any other witness whose testimony
previously had been read back to it. The jury declined both
offers. The court also offered to counsel to have Bentley's
and Broomfield's testimony read to the jury again in counsel's
presence, so he could be certain the reporter did not unduly
emphasize certain testimony or read the sidebar discussions.
This offer was declined by counsel.

It does not appear on this record that trial counsel waived
the statutory right to be notified of jury requests for the
reading of testimony (See Ä 1138; see also People v. Jennings,
supra, 53 Cal.3d at p. 391), so we have no occasion to
consider whether such notification may be waived under

these circumstances. Nonetheless, ñ[a] conviction will not be
reversed for a violation of section 1138 unless prejudice is
shown.ò (People v. Frye (1998) 18 Cal.4th 894, 1007 [77
Cal.Rptr.2d 25, 959 P.2d 183].) The court's error in failing
to notify counsel that the jury had requested the reading
of certain testimony of Bentley and Broomfield, thereby
depriving counsel of an opportunity to object or be present,
was harmless. (See id. at pp. 1007-1008 [noting that cases
have applied varying standards of review to claims of error
under section 1138, some applying the standard of review for
federal constitutional error involving denial of counsel at a
critical stage, and some a lower standard for nonconstitutional
error]; see also People v. Jennings, supra, 53 Cal.3d at p. 384.)
Counsel should be notified in order to ensure that counsel has
an opportunity to object to the course of action undertaken by
the court or suggest an alternative course (see People v. Wright
(1990) 52 Cal.3d 367, 402 [276 Cal.Rptr. 731, 802 P.2d 221]),
but the primary goal served by section 1138 is to provide the
jury with the evidence it needs for its deliberations. (People
v. Frye, supra, 18 Cal.4th at p. 1007.)

In the present case, the jury made it clear in its original
request that it was interested in hearing only the testimony
of Broomfield and Bentley from specified dates; when
given an opportunity to hear the cross-examination of these
witnesses, it declined the court's invitation. The trial court
observed that the court reporter customarily does not read
sidebar commentary when reading back testimony to a
jury. (See People v. Wader (1993) 5 Cal.4th 610, 661
[20 Cal.Rptr.2d 788, 854 P.2d 80] [applying presumption
that official duty has been regularly performed to court
reporter's reading of testimony as requested by jury].) We
note that the jury asked for the reading of testimony on
multiple occasions throughout its lengthy deliberations, and
appears to have been very meticulous in requesting that only
specific portions of testimony-sometimes including cross-
examination-be read. The court's inquiry whether the reading
of additional testimony was needed occurred *1028  when
the jury had not yet concluded its deliberations and thus at
a time when clarification still would have been useful, had
the jury felt it was needed. (See People v. Jennings, supra,
53 Cal.3d at p. 385 [court's ex parte communication with jury
found harmless in part because the court offered to give the
jury additional curative admonitions].) In light of the court's
specific inquiry whether the jury wished to hear additional
portions of the testimony of Bentley and Broomfield and the
jury's response, and the circumstance that the testimony that
was read to the jury clearly was admissible and met the jury's
precise request, the tardy notification of counsel and counsel's
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absence from the reading of the testimony cannot have had
any effect upon the verdict.

B. Penalty Phase Issues

1. Notice of evidence in aggravation
(45) Defendant contends that he received inadequate notice
of evidence the prosecution was permitted to present in
aggravation, in violation of section 190.3. He also contends
the trial court erred in failing to grant him a continuance to
prepare to meet this evidence.

Before trial, the prosecution filed notice of the evidence it
intended to present in aggravation at the penalty phase. The
notice stated that the People would present ñoral testimony,
documentary evidence, and any other conceivable evidence
with respect to ... acts, arrests, incidents, and circumstances
surroundingò listed incidents, including several uncharged
robberies and a 1978 conviction for assault with a deadly
weapon committed against Horace Monroe, Jr. At a pretrial
hearing on a defense motion to strike the notice on the ground
it was untimely and vague, the prosecution agreed to delete
the uncharged robberies from the list of incidents, and the
court denied the motion to strike.

After entry of the guilt phase verdict, the prosecution
proposed to call witnesses who would testify not only as to
the circumstances of the assault upon Horace Monroe, Jr.,
as to which defendant had pleaded guilty, but also as to the
circumstances of a related assault on Horace Monroe, Sr.,
the following day. Both assaults had been charged in the
same information, but the second charge was dropped (along
with another charge) pursuant to a plea agreement. Defendant
(through counsel) objected that he had received no notice
that evidence of the second incident would be presented,
and that he was not prepared to respond to the prosecution's
evidence regarding the second assault. Counsel contended
he would have interviewed witnesses and investigated the
matter had he received timely notice. After considering the
*1029  matter for several days, the court determined that the

evidence fell within the notice given, because the dismissed
count constituted an ñarrest[], incident[ or] circumstance[]
surroundingò the conviction that the prosecution gave notice
it would use in aggravation. No continuance was granted.

The trial court did not abuse its discretion. Notice pursuant
to section 190.3 that the prosecution will present evidence
relating to a prior crime or conviction is sufficient to alert the
defense that evidence regarding uncharged crimes or other

misconduct committed as part of the same incident or course
of conduct as the prior crime or conviction may be offered.
(People v. Arias, supra, 13 Cal.4th at p. 166 [reference to
circumstances underlying crime described in police report
gave adequate notice of the defendant's threat after his arrest];
People v. Visciotti (1992) 2 Cal.4th 1, 70 [5 Cal.Rptr.2d 495,
825 P.2d 388] [notice regarding a specific prior crime puts
counsel on notice regarding crimes committed as part of the
same course of conduct].) In the present case, the two assaults
were interrelated and involved defendant's attempt, over a
two-day period, to intimidate or retaliate against members
of the same family after one family member had interfered
with defendant's automobile. Defendant had pretrial notice
that the prosecution intended to present evidence of acts,
arrests, incidents, or circumstances surrounding the 1978
assault conviction, and the second assault clearly constituted
a circumstance surrounding the conviction.

In addition, ñ[a]ctual notice may be provided not only by
the statutory notice, but by supplemental information such as
police reports.ò (People v. Bradford, supra, 15 Cal.4th at p.
1359.) As the prosecutor noted, defendant received the police
report relating to the second assault long before trial.

In any event, no reasonable possibility of prejudice appears
from the asserted defect in the notice or the denial of
continuance. (See People v. Bradford, supra, 15 Cal.4th
at p. 1360 [examining record for reasonable possibility of
prejudice arising from asserted defective notice].) As noted,
defendant received the police report regarding both assaults
during pretrial discovery, thus affording him an opportunity
to perform any necessary investigation, and the police officer
who prepared the crime report regarding the second incident
was present in court and available for examination. In
addition, defendant (who by this time was representing
himself) was able to examine the witnesses to the second
assault quite effectively. His examination demonstrated
detailed familiarity with the witnesses' statements to the
police at the time of the crime and with their testimony at
the trial of an accomplice. He successfully impeached them
by pointing out gross inconsistencies between their current
testimony and both their testimony in the previous proceeding
and the police report. *1030

Defendant's contention that with earlier notice, he could have
contacted the other suspects described in the police report is
unavailing. The report contained no names or clues as to the
identity of other suspects, and indeed their supposed presence
was contradicted by the witnesses at the penalty phase, who

EXHIBIT F



People v. Jenkins, 22 Cal.4th 900 (2000)
997 P.2d 1044, 95 Cal.Rptr.2d 377, 00 Cal. Daily Op. Serv. 3495...

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 73

stated that only defendant and his accomplice Ali Bryant had
been involved. Nor could late notice of the second assault
have affected the defense strategy adversely, because this
strategy already would have taken into account the closely
related assault conviction. In fact, counsel stated that the
defense team had been careful in constructing the penalty
phase defense not to elicit evidence of defendant's peaceable
nature or lack of hostility, in order to avoid opening the door
to further evidence of prior misconduct. (See Ä 190.3.)

2. Allegation that the penalty phase was a “sham”
Defendant contends that for several reasons the penalty phase
of the trial was a ñshamò and that the penalty verdict should
be reversed. He asserts that the trial court not only abused its
discretion in various respects, but also that the proceedings
violated his right to due process of law, his Sixth Amendment
rights to represent himself, to counsel, and to present a
defense, and his Eighth Amendment right to a fair and reliable
penalty determination.

Defendant notes that the penalty phase of a capital trial
necessarily requires time for preparation. He observes that
in his case, the trial court itself assured him at the
commencement of the trial that there would be time for
penalty phase preparation between the guilt phase and the
penalty phase, and noted that the normal period between the
two phases was two weeks. Defendant represented himself at
the penalty phase and contends that although he concededly
impeded his counsel's penalty phase preparation during the
guilt phase, he diligently prepared for the penalty phase
as soon as he achieved cocounsel status. He complains
that counsel effectively withdrew at this point, leaving him
completely on his own to prepare. He contends that the court
treated him more harshly than it would have treated any
counsel or any other pro se defendant, particularly in denying
requests for short continuances to prepare his defense and
to prepare to meet unexpected evidence presented by the
prosecution. He also contends that after he was granted full
pro se status, the courtroom bailiff informed him that he
would not be permitted to speak with any potential witness in
the courthouse. He was unable, he claims, to contact witnesses
from the jail after court sessions, because his transport was
so delayed that he arrived at the jail after the attorney
visiting room was closed and the telephone was off limits. He
contends that he was not permitted to meet with his sentencing
consultant in court, and that he was cut off from any contact
with his investigator. He *1031  also alleges he was forced
to make telephone calls at his own expense, that he was
forced to proceed with the case while ill, and that he was not

allowed to place exhibits on the blackboard or approach the
jury during closing argument. He alleges that the trial court
delegated to the sheriff's department its authority over security
at the penalty phase, and abandoned its duty to preside over
an impartial proceeding. He further alleges that prosecutorial
misconduct occurred during closing argument, and that the
court improperly limited his own closing argument. These
constraints and violations, he contends, impaired or destroyed
his ability to present a defense.

Defendant paints a picture of a court that ran roughshod
over him, forcing him to proceed pro se to the penalty
phase immediately after the guilt verdict, although he was
completely unprepared. He asserts that the court refused
to allow him any time for preparation and countenanced
security measures that made it impossible for him to contact
his witnesses, prepare them to testify, or, indeed, determine
what they would say. Our careful examination of the record
leads us to conclude that many of defendant's contentions
are not supported by the record, and that the trial court did
not abuse its discretion or violate defendant's constitutional
rights in ruling on defendant's motions or in its conduct
of the penalty phase. In the limited instances in which the
procedures followed by the trial court appear questionable, no
prejudice appears.

a. Factual background
The record discloses that jury selection commenced in
October 1987, and that the jury returned a verdict of guilt
on July 27, 1988. On the latter date, the parties agreed that
the penalty phase of the trial would commence on August 8,
1988. This afforded defendant, who still was represented by
counsel, 12 days for further preparation.

On August 1, 1988, defendant requested to proceed pro se.
Counsel informed the court that early in counsel's preparation
for defendant's trial, defendant had instructed family and
friends not to speak to counsel or the defense investigator
regarding penalty phase issues, and that defendant refused
to call such persons as witnesses at the penalty phase unless
he represented himself. Defendant himself explained that
although in the early stages of the case he had spoken
repeatedly to witnesses who would be useful to him at the
penalty phase, these persons wished only to speak to him
and were extremely reluctant to speak to his attorney or to
his investigator, both of whom they found intimidating. He
explained that the witnesses would perform better under his
direct examination than under counsel's. Counsel explained
that these witnesses, of whose identity and potential *1032
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testimony counsel seemed well aware, would touch on family
matters and emotional issues, and would perform best under
defendant's examination. The court suggested that defendant
should act as cocounsel and conduct the direct examination
of his witnesses. The matter was not resolved.

On August 4, 1988, defendant proposed to accept the
court's compromise arrangement with respect to his status as
cocounsel, but counsel moved for a two-week continuance
to contact witnesses and conduct investigation. In connection
with the request for a continuance, the court heard the
testimony of Dr. Balkan, who had acted as defendant's penalty
phase consultant since late in 1986. She stated that it was
her duty to obtain a full history of defendant, to interview
family, friends, employers, coworkers, and individuals who
had known defendant in school, but that defendant had not
cooperated with her. When earlier in the proceedings she
attempted to contact family and friends on her own, they
refused to discuss defendant's history, stating they were
acting on his instructions. Defendant confirmed that he had
instructed his family and friends not to speak to counsel,
the defense investigator, or the penalty phase consultant.
Defendant recently had changed his mind and produced a list
of 11 or 12 friends and relatives who should be interviewed,
including two brothers, a friend who had observed his efforts
to save the life of a stranger, and his aunt. He had changed
his mind because the court proposed to permit him to conduct
direct examination of his witnesses. He explained that he had
known all along that if there were a penalty phase, he would
present his own case.

The court denied the motion for a two-week continuance,
observing that the case in mitigation would not take a
great deal of preparation because of defendant's familiarity
with what his witnesses would testify to concerning his
background. The court stated: ñHe admits he knows the
witnesses and the aspects of his character and history that
they would testify to.ò The court acknowledged that the case
was a very serious one, but observed that jury selection
had commenced the previous October, that defendant had
failed to cooperate in preparing for the penalty phase, that
a continuance would be an inconvenience for the People's
witnesses who were already under subpoena pursuant to
counsel's earlier agreement that the penalty phase would
commence on August 8, 1988, and that a continuance
would present a great inconvenience to the jurors. The court
concluded that these considerations outweighed the benefit
to be gained by a continuance and the need defendant had
attempted to establish in support of his motion. The court

pointed out that the People's case would take time, and that
defendant could commence with his local witnesses, giving
time for out-of-town witnesses to fly in. Counsel objected,
stating that interviews with existing witnesses might produce
other evidence that would necessitate further investigation.
He *1033  reiterated his request for a two-week continuance
and then asked for one week. The court refused, suggesting
the defense start with local witnesses, then make an offer of
proof as to when other witnesses could be made available.
Counsel complained again, stating that his investigator was
out of town, that counsel was occupied with another case
on the following day, and that they needed time to interview
witnesses and follow up leads. The court instructed counsel
that if he needed breaks in the presentation of evidence to
obtain the presence of witnesses, he should inform the court.

On August 8, 1988, counsel explained that there had been
an irremediable breakdown in the attorney-client relationship,
and that defendant insisted on relitigating guilt phase issues
and had told counsel that if defendant were not permitted
to conduct the case his own way, he would not participate
and would direct his witnesses not to honor any subpoenas.
Defendant requested to proceed pro se, stating that counsel
had tricked him. He said: ñI am prepared and I know the issues
of what to ask the witnesses, my witnesses that I will call. I
am prepared for that. I worked all weekend on this .... [T]o
hear [counsel] tell me that I am not prepared to do the direct
examination on my own witnesses ... that is absurd.ò

Counsel renewed the motion for continuance, stating there
was compelling mitigating evidence that was not readily
available. He produced the consultant, Dr. Balkan, who said
that she had been unable to reach crucial witnesses and that
family witnesses should be produced to testify regarding
defendant's background and their love for him, his mother's
mental health problems, and his experience in foster care.
She stated defendant had two brothers in Kansas City who
were stable and law abiding and should be called as witnesses.
Counsel listed 13 key witnesses-most of whom actually
testified at the penalty phase, as it turned out. The court
pointed out that many of the witnesses lived locally, and
that the prosecutor's case and the local witnesses' testimony
would take long enough to provide time to contact and secure
the presence of out-of-town witnesses. The court assured
counsel that the penalty phase would proceed at a leisurely
pace, pointed out days on which the court would not be in
session, and said there was no deadline by which defendant
would have to complete the defense case. It commented that
difficulties defendant might experience in interviewing the
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witnesses were part of the dilemma of proceeding pro se. It
also pointed out that if granting defendant's motion to proceed
pro se required a continuance, that would be one ground not
to grant the motion.

The court then examined defendant, who acknowledged that
he would receive no additional time or services beyond what
were afforded to counsel, and granted the motion to proceed
pro se. Counsel remained as advisory *1034  counsel, stating
that he was willing to handle legal matters such as jury
instructions, but that he would be unable to handle evidentiary

matters. 25  Counsel again asked for a continuance, stating that
defendant was not prepared to proceed. The court reiterated
that defendant would not need to produce a witness until
August 15, and that defendant had known who his penalty
phase witnesses would be all along.

25 Defendant's second counsel also served in an
advisory capacity.

The prosecution presented its evidence in aggravation on
August 8 and 9, 1988. On August 9, 1988, defense counsel,
still serving in an advisory capacity, requested that the court
allow Dr. Balkan to make a statement. She stated that she was
unable to perform her duties without the involvement of a
lawyer and without more time to prepare. The court reminded
her that defendant had elected to proceed without counsel.
Dr. Balkan complained that she was unable to confer with
defendant while court was in session because no facilities
existed in the courthouse to permit this, and the court advised
her to consult with him at the county jail the following day.
She replied she was busy on another matter the following
day. The court stated she could confer with him briefly in the
courtroom. She stated she needed to speak with him for many
hours, that there were 25-40 witnesses to cover, that she had
to interview these persons, and that defendant needed to know
what to ask them. Advisory counsel agreed that there had been
insufficient time to prepare.

When the prosecution rested on August 9, 1988, the court
inquired whether defendant had witnesses ready for Thursday,
August 11, 1988. Defendant stated he needed to consult
advisory counsel, but counsel objected that he did not know
what was going on and had no responsibility for securing
witnesses.

On Thursday, August 11, 1988, defendant requested a
continuance to locate other suspects who a police report
indicated might have been involved in one of the prior

criminal acts relied upon by the prosecution in aggravation.
The court denied the motion, stating that the police officer
who had prepared the report was present and available to
testify, and pointing out that defendant had received the
police report in discovery a year before. Defendant then
stated his expert witness from Florida would not come unless
counsel contacted him, which counsel agreed to do. The
court stated that defendant was not required to complete
the defense case by early the following week, but instead
that there was ñabsolutely no time limit on your evidence
in mitigation.ò Counsel stated he would not help contact
witnesses, apart from the recalcitrant expert, but that the
defense investigator, Rohman, would do so. The court advised
defendant to make use of the defense *1035  investigator in
contacting and interviewing witnesses, and pointed out that
defendant himself would be able to contact witnesses over the
weekend. The court ordered that defendant be given access to
the telephone at the jail. The bailiff announced that defendant
would be unable to interview witnesses at the courthouse, and
would have to interview them at the jail.

Counsel then announced that Dr. Balkan was withdrawing
from her duties. He filed a motion for a continuance
based upon Balkan's declaration that she needed more time
for investigation of existing witnesses and potential other
witnesses. Counsel stated the consultant was unable to speak
to defendant at the jail because the attorney visiting room
was closed on the weekend, defendant returned to the jail
so late on court days that visiting hours were over, and she
was not permitted to speak with defendant at the courthouse.
When the prosecutor pointed out that there had been no court
session the day before and that there would be none the
following day, a Friday, it appeared that the consultant was not
available on either of those days. The court observed that the
consultant had not stated how much more time was needed,
that defendant had agreed at the time of the guilt verdict
that the penalty phase would commence on August 8, that
defendant then asked for continuance until August 22, or at
least August 15, and that now that defendant could commence
the main part of his case on August 15, he stated that he
needed unspecified additional time in order to prepare. The
court ordered that defendant be afforded unlimited visiting
time at the jail and that the attorney visiting room be made
available to the consultant, including during weekend hours.

Defendant then proceeded with the defense case, calling
two witnesses. The matter was adjourned until the following
Monday, August 15, 1988.
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On August 15, 1988, Dr. Balkan testified further in support
of the motion for continuance, stating that she had had her
first significant interview with defendant over the weekend,
that defendant was completely unprepared, that she needed
to spend extended periods of time with potential witnesses,
follow up investigative leads, and develop an elaborate social
profile of defendant's life. She stated defendant was ignorant
regarding aspects of his own history, including the identity
of his father. She stated that defendant's family and friends
should not be permitted to testify until she had developed
a cohesive theme for the penalty phase, and that defendant
would be unable to examine them without further consultation
with her. She stated finally that if she were not given
another two weeks to prepare, she would resign as defendant's
consultant.

The court requested that the members of the jury write down
their schedules for the next few weeks, and after reviewing
these schedules *1036  announced that the court would lose
between two and four jurors if it continued the matter for
two weeks. The court stated its belief that the defense was
engaging in a tactic to attempt to change the composition of
the jury or to make it impossible for the matter to proceed
before the jury that had rendered the guilt verdict. The court
pointed out that defendant had brought his difficulties on
himself by failing to cooperate with the defense's penalty
phase investigation at an earlier stage. It refused to grant a
two-week continuance, but offered to continue the matter for
two days. Dr. Balkan announced that two days was not enough
and that she would resign. She had other obligations during
the next two days. The court asked defendant whether he
desired a two-day continuance, and he responded that without
Balkan's assistance, there was no point in it. Defendant
proceeded to call his next witness.

On Tuesday, August 16, 1988, defendant complained that he
had been accorded only 10 minutes on the telephone, that
this was insufficient to contact all his witnesses, and that Dr.
Balkan, counsel, and investigator Rohman were not assisting
him. The court stated that Rohman was supposed to assist
him, and directed Rohman to do so. Defendant claimed he
needed to contact witnesses himself, as they were reluctant
to speak to Rohman, but the court observed defendant had
chosen to proceed pro se. Defendant proceeded to call and
examine several witnesses.

On Wednesday, August 17, 1988, the county jail transport
did not bring defendant to court until late in the day, and he
complained that he had been shackled and unable to work

for hours. The jail authorities had told him in the morning
that he was not going to court, so he called off his witnesses.
The court informed him that his witnesses had been contacted
and told to appear, and that one was waiting. Defendant
asked for a few moments to complete his notes and speak
with the witness, with whom he had not previously spoken.
The court gave him five minutes to review his notes but
refused to permit him to speak to his witness. A sergeant
stated defendant had been offered as much telephone time
as he wanted but had declined the offer. Defendant called
his witness, but the witness's testimony was excluded as
irrelevant after repeated conferences between defendant and
his advisory counsel. Defendant had no further witnesses in
court and was uncertain whether the witnesses he had called
off could be present the following day. The court informed
him that if he had no witnesses and was unable to inform the
court when they would be available, he would have to rest the
defense case.

On Thursday, August 18, 1988, defendant stated he had called
his brother and his cousin in Kansas City, but neither would
be available until the week *1037  of August 29, 1988. He
alleged they would provide crucial evidence regarding his
mother's condition when defendant was placed in a foster
home as a child, and regarding his experience in foster
care. He stated that investigator Rohman had spoken with
a psychiatrist who had treated defendant's mother, and that
it would take a week to subpoena her file and analyze
it. Thereafter it would be necessary, defendant claimed, to
contact those psychiatrists noted in the file who previously
had treated his mother.

The court stated that other witnesses had testified regarding
defendant's mother's condition, and that a brother and sister
who resided locally could provide the same information
regarding defendant's background as could be derived from
the out-of-town witnesses. The court stated its belief that
defendant was attempting to manipulate the system, knowing
that jurors would be unable to continue their service on the
case. Defendant then rested his case.

b. Motions for continuance
(46) With respect to defendant's contention that the court
erred in denying his various requests for continuance, the trial
court has broad discretion to determine whether good cause
exists to grant a continuance of the trial. (Ä 1050, subd. (e);
People v. Frye, supra, 18 Cal.4th at p. 1012.) A showing
of good cause requires a demonstration that counsel and the
defendant have prepared for trial with due diligence. (People
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v. Mickey, supra, 54 Cal.3d at p. 660; People v. Grant (1988)
45 Cal.3d 829, 844 [248 Cal.Rptr. 444, 755 P.2d 894].) When
a continuance is sought to secure the attendance of a witness,
the defendant must establish ñhe had exercised due diligence
to secure the witness's attendance, that the witness's expected
testimony was material and not cumulative, that the testimony
could be obtained within a reasonable time, and that the facts
to which the witness would testify could not otherwise be
proven.ò (People v. Howard, supra, 1 Cal.4th at p. 1171.)
The court considers ñ 'not only the benefit which the moving
party anticipates but also the likelihood that such benefit will
result, the burden on other witnesses, jurors and the court and,
above all, whether substantial justice will be accomplished or
defeated by a granting of the motion.' ò (People v. Zapien,
supra, 4 Cal.4th at p. 972.) The trial court's denial of a motion
for continuance is reviewed for abuse of discretion. (People
v. Mickey, supra, 54 Cal.3d at p. 660.)

(47a) The trial court did not abuse its discretion in denying
defendant's requests for continuance. When, as in the present
case, the asserted need for continuance is caused by the
defendant's persistent failure in the period leading up to the
penalty phase to cooperate with counsel and his ñdeliberate
*1038  obstruction of his own counsel's reasonable attempts

to determine the nature of the proposed witnesses' testimony,
the denial of a continuance [is] neither arbitrary nor a
violation of due process.ò (People v. Grant, supra, 45 Cal.3d
at p. 844.) In addition, to the extent defendant contends a
continuance should have been granted to permit his penalty
phase consultant to undertake an open-ended investigation
of his character and background, the court was within
its discretion in refusing to grant a continuance, because
defendant had not demonstrated that a continuance would
be useful in producing specific relevant mitigating evidence
within a reasonable time. (See People v. Beeler, supra, 9
Cal.4th at pp. 1003-1004 [a continuance properly was denied
when the defendant's request was based upon new evidence of
speculative value].) Although it appeared that the consultant
was determined to investigate defendant's case at a pace
suited to her other commitments, despite the late stage of
the proceedings, the court properly could consider the burden
such a pace would place upon witnesses, jurors, and the court.

In addition, the trial court properly could find that defendant
had not credibly shown a need for a continuance, because
defendant had stated he was prepared for the penalty phase
and had consulted with his prospective witnesses. Indeed,
when defendant sought pro se status, he angrily rejected
counsel's claim that he was unprepared. Further, the court

warned defendant that a request for a continuance would
constitute a basis for denying his motion to represent himself,
and defendant accepted pro se status on the understanding that
no additional time would be granted.

Further, as the court observed, although counsel stated
defendant needed more time to contact and interview
witnesses, the witnesses listed by counsel at the time of
the first motion for continuance were friends and family
whose knowledge of defendant's character and background
were familiar to defendant. As noted, most of the witnesses
who were on the list alluded to by counsel before the
commencement of the penalty phase actually did testify. The
court was justified in believing that the missing witnesses,
including potential psychiatric experts who might be able
to describe defendant's mother's condition, would provide
testimony that was largely cumulative to similar available
testimony.

Finally, the court was within its discretion in denying the
requested continuances on the ground the court reasonably
believed the requests were based upon a desire to delay the
proceedings in an effort to affect the composition of the jury
or to cause a mistrial. (See People v. Pride, supra, 3 Cal.4th
at p. 255.)

Defendant contends that once the court granted his motion
to proceed pro se, the denial of a reasonable continuance for
preparation deprived him of due process of law. *1039

(48a) In People v. Bigelow (1984) 37 Cal.3d 731 [209
Cal.Rptr. 328, 691 P.2d 994, 64 A.L.R.4th 723], this court
in dictum stated that the defendant ñcould not reasonably be
expected to proceed to trial without any time for preparation,
and that if the trial court did not intend to deny the motion for
self-representation as untimely ... it should have considered
granting a continuance.ò (Id. at p. 741, fn. 3.) We cited
an earlier Court of Appeal opinion characterizing failure to
provide an adequate continuance in these circumstances as a
denial of due process of law. (Ibid.) We observed in People v.
Clark, supra, 3 Cal.4th 41, that ña necessary continuance must
be granted if a motion for self-representation is granted.ò (Id.
at p. 110.) On the other hand, in the Clark case we also
stated that ñit also is established that a midtrial Faretta motion
may be denied on the ground that delay or a continuance
would be required,ò and sanctioned the trial court's decision
to condition the granting of the right of self-representation on
defendant's waiver of a continuance. (Ibid.)
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(47b) In the present case, in ruling on defendant's midtrial
motion to represent himself, the court correctly noted that
it had authority to deny the motion if self-representation
required a continuance, and, in advising the defendant of
the perils of self-representation, it asked defendant whether
he understood, among other things, that he would receive
ñno extra time for preparation.ò Defendant indicated he
understood. In addition, when defendant secured permission
to proceed pro se, the court already had denied counsel's
request for a continuance for further investigation and
preparation for the penalty phase of the trial. Defendant was
no more entitled to a continuance when he became his own
counsel than he was entitled to a continuance at former
counsel's request. This was especially true when, as in the
present case, defendant ñhad been afforded research facilities
for many months, so that he had a full opportunity to prepare
independently for trial even while he was represented by
counsel.ò (People v. Clark, supra, 3 Cal.4th at pp. 110-111.)
Indeed, defendant not only had access to research facilities,
but asserted that he had known all along that if there were a
penalty phase of the trial, he would conduct it, and that he had
contacted his witnesses and was ready to proceed.

No denial of due process appears in the court's refusal to
grant defendant's motions for continuance. (48b) ñ[I]t is not
every denial of a request for more time that violates due
process even if the party fails to offer evidence or is compelled
to defend without counsel.ò (Ungar v. Sarafite (1964) 376
U.S. 575, 589 [84 S.Ct. 841, 849, 11 L.Ed.2d 921].) Instead,
ñ[t]he answer must be found in the circumstances present
in every case, particularly in the reasons presented to the
trial judge ....ò (Ibid. [84 S.Ct. at p. 850].) Even in a capital
case, if the defendant cannot show he or she has *1040
been diligent in securing the attendance of witnesses, or that
specific witnesses exist who would present material evidence,
ñ[g]iven the deference necessarily due a state trial judge in
regard to the denial or granting of continuances,ò the court's
ruling denying a continuance does not support a claim of error
under the federal Constitution. (Id. at p. 591 [84 S.Ct. at p.
850]; see People v. Howard, supra, 1 Cal.4th at p. 1172.)

c. Limitation on resources available to defendant
(49a) Defendant next contends that he was left bereft of
all assistance and unable to contact and interview witnesses
due to restrictive conditions of confinement at the county
jail and restrictive security measures in the courtroom,
pointing to federal cases establishing that it is a violation
of the constitutional right of self-representation to deprive
a defendant of all means of presenting a defense. ( 50)

It is certainly true that a defendant who is representing
himself or herself may not be placed in the position of
presenting a defense without access to a telephone, law
library, runner, investigator, advisory counsel, or any other
means of developing a defense (Milton, supra, 767 F.2d at pp.
1445-1446), but this general proposition does not dictate the
resources that must be available to defendants. Institutional
and security concerns of pretrial detention facilities may be
considered in determining what means will be accorded to the
defendant to prepare his or her defense. (Id. at p. 1446; U.S.
v. Sarno, supra, 73 F.3d at p. 1491; U.S. v. Robinson, supra,
913 F.2d at p. 717; State v. Drobel, supra, 815 P.2d at p. 736,
fn. 23.) When the defendant has a lawyer acting as advisory
counsel, his or her rights are adequately protected. (Milton,
supra, 767 F.2d at p. 1446; United States v. Wilson, supra, 690
F.2d at pp. 1271-1272; State v. Henry, supra, 863 P.2d at p.
876.)

(49b) The record demonstrates that defendant's investigator
and his sentencing consultant sometimes had difficulty in
securing adequate opportunities to speak with defendant, that
the courtroom bailiff prohibited defendant from speaking to
his assistants or his witnesses at the courthouse, and that
defendant returned to the county jail too late on some court
days to telephone witnesses or meet with his investigator or
his consultant. We do not believe defendant was deprived of
the ability to act as his own counsel and to present a defense.
The court ordered that defendant be given unlimited access
to the telephone once defendant's difficulties were brought
to the court's attention, and similarly ordered that the county
jail make the attorney visiting room available to defendant
over the weekend to permit further consultation with his
assistants. The record also establishes that defendant worked
assiduously in the county jail law library and worked closely
with counsel during the extended guilt phase of the trial, and
that counsel asserted *1041  that defendant knew the facts
and issues in the case better than most attorneys would. The
adequacy of the resources made available to defendant also is
demonstrated by the circumstance that before undertaking pro
se status, defendant stated he had contacted his prospective
penalty phase witnesses repeatedly during the guilt phase.
When he sought pro se status, he reiterated that he had
contacted his witnesses, knew what they would say, and
was prepared to go forward. He thereafter was able-perhaps
on a limited basis-to meet with his investigator and his
consultant, and it appears that counsel and the investigator
did contact some witnesses. It also appears that defendant
preferred to speak to witnesses himself and had access to a
telephone in the county jail, that several of the days between
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the time he assumed pro se status and rested the defense
case were not court days, affording defendant additional time
and opportunity to prepare free from the limitations imposed
upon him while he was in court, and finally that defendant
refused the two-day continuance offered him on August 18,
1988-22 days after the entry of the guilt verdict-that would
have afforded him additional time to telephone witnesses.

Defendant's contention that he was deprived of the ability
to present a defense also is belied by the defense case he
actually presented at the penalty phase. Defendant called 13
witnesses, examined them at length over a period of three
days, and introduced 26 exhibits. He performed remarkably
well in examining his witnesses and in performing redirect
examination. He elicited testimony regarding his mother's
chronic mental illness, his placement in a foster home, his
merit as a father, his love of children, his lack of racial
prejudice, and his acts of kindness to his family and in
his community and also to strangers. We do view with
concern the court's refusal to permit defendant to interview
an out-of-state expert witness with whom defendant never
had spoken-and whom counsel refused to interview-before
defendant called him to testify. Assuming error, however,
no prejudice appears, because the witness's testimony was
excluded as irrelevant after extended colloquy between
defendant, advisory counsel, and the court, and defendant
does not contend that an opportunity to interview the witness
before his testimony would have altered the court's decision
to exclude the evidence as irrelevant. Accordingly, we reject
defendant's contention that he was deprived of the ability act
as his own counsel and to put on a defense.

d. Waiver of the right to counsel
(51) Defendant apparently contends that he did not knowingly
and intelligently waive his right to counsel, because the court
did not warn him *1042  of the restrictions that would be
imposed on his ability to meet with his investigator and his
consultant and to contact and interview witnesses, before
it accepted his waiver of the right to counsel. After an
extended period of pretrial incarceration in which he was
accorded advisory counsel status, however, defendant would
have known when he secured full pro se status what sort
of access to the telephone he could expect, that he often
returned to the county jail late at night on court days, and
that normally the attorney interview room in the county
jail was not open on weekends. The court did advise him
that he would not receive any additional pro se privileges.
Defendant does not cite any authority establishing that the
court must advise a defendant seeking pro se status of each

limitation upon his ability to act effectively as counsel that
will flow from security concerns and facility limitations,
and we have stated, to the contrary, that ñ[a]s long as the
record as a whole shows that the defendant understood the
dangers of self-representation, no particular form of warning
is required.ò (People v. Pinholster, supra, 1 Cal.4th at pp.
928-929.) Finally, when defendant sought pro se status, he
asserted that he already had contacted his witnesses, knew
what they would say, and was prepared to present his case,
so it seems highly unlikely that any misapprehension about
his ability to conduct further investigation entered into his
decision to waive his right to counsel. The record as a whole
indicates that defendant understood the disadvantages of self-
representation and knowingly and voluntarily waived his
right to be represented by counsel. (See Godinez v. Moran
(1993) 509 U.S. 389, 400 [113 S.Ct. 2680, 2687, 125 L.Ed.2d
321]; People v. Bloom (1989) 48 Cal.3d 1194, 1224-1225 [259
Cal.Rptr. 669, 774 P.2d 698].)

e. Courtroom security
(52) Defendant contends that the trial court abdicated its
responsibility over courtroom security to the bailiffs serving
in the courtroom, and that the security measures imposed
upon defendant were excessive and unnecessary. In addition
to the circumstances, reviewed above, that he was not
permitted to interview witnesses or speak to his investigator
or penalty consultant at the courthouse, or to use the telephone
at the courthouse, defendant complains that he was not
permitted to approach witnesses or to approach the jury
during closing argument or to move about the courtroom as
he wished to set up exhibits on a blackboard that was located
near a door.

We find no abuse of discretion. (See People v. Hill (1998) 17
Cal.4th 800, 841 [72 Cal.Rptr.2d 656, 952 P.2d 673] [abuse of
discretion standard applies to court's decision to shackle the
defendant]; see also U.S. v. Carter, supra, 815 F.2d at p. 1231
[courtroom security within trial court's discretion].) The court
was within its discretion in accepting the bailiff's statement
that the *1043  courthouse did not have secure facilities-such
as obviously would be necessary for an in-custody defendant
convicted of special circumstance murder-for the interviews
defendant wished to undertake. (See People v. Hill, supra,
17 Cal.4th at p. 841, fn. 7.) The court did arrange for the
attorney visiting room at the county jail to be made available
to defendant for extended hours.

For the same obvious security reasons, the court was within its
discretion in agreeing with the bailiff's reasonable admonition
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that defendant should not be permitted to move about the
courtroom during the penalty phase of the trial. As for
defendant's use of exhibits on the blackboard, the court
observed that advisory counsel could place the exhibits on the
blackboard, if defendant wished.

f. Defendant's illness during the penalty phase
(53) Defendant contends that he was forced to proceed at
the penalty phase although he was seriously ill, but the
record does not support this contention. The record reflects
that the court noticed on August 11, 1988, that defendant
had laryngitis. At defendant's request, the court ordered that
defendant receive medical attention. Apparently, defendant
received treatment, and he appeared the following day and
continued to represent himself without any indication that he
was too ill to proceed.

g. Prosecutorial misconduct
(54) Defendant also contends that the prosecutor committed
misconduct in closing argument, but this claim is waived
because defendant did not object below to any of the three
asserted instances of prosecutorial misconduct. (See People
v. Millwee, supra, 18 Cal.4th at p. 149.) In any event, no
error appears. In the first comment, the prosecutor suggested
that defendant had destroyed several lives, including those
of the codefendants, that he now wanted forgiveness, but
that he never had admitted he had done anything terrible
and that ñ[h]e has no compassion and he has no soul ....ò
Lack of evidence of remorse, however, is a proper subject
for consideration at the penalty phase. (See People v. Ervin
(2000) 22 Cal.4th 48, 103 [91 Cal.Rptr.2d 623, 990 P.2d
506]; People v. Carrera (1989) 49 Cal.3d 291, 339 [261
Cal.Rptr. 348, 777 P.2d 121].) The prosecutor's comment that
defendant had children by different women, none of whom he
had married, was based upon the evidence and was a proper
response to defendant's evidence in mitigation that he was a
good family man and excellent father. Finally, the prosecutor's
comment that he had heard someone talking about the present
case and saying that ñthey used a machine gun in the shadow
of a cross,ò *1044  while perhaps unduly melodramatic,
properly referred to evidence establishing that the murder
of Detective Williams occurred in front of a church daycare
center.

h. Limitations on closing argument
(55) Defendant contends the court improperly limited his
closing argument to the jury when it sustained the prosecutor's

objection to his statement that the police and the district
attorney had conferred and determined that they were not
pleased with Tyrone Hicks's statements to the police. In
sustaining the objection, the court stated ñI would ask you to
please not characterize. Just summarize the evidence.ò

It was proper to sustain the prosecutor's objection when
defendant began commenting on matters not within the
evidence, such as the motivation of the prosecutor and
the police during interviews of Tyrone Hicks. Although
defendant certainly was entitled to urge his interpretation of
the evidence, he was not entitled to assert as fact matters
as to which no evidence had been presented. In the context
of defendant's argument, the court's admonition adequately
conveyed this point, and it certainly did not prevent defendant
from continuing to urge his interpretation of events upon the
jury.

i. Alleged Eighth Amendment violation
(56) Defendant has failed to demonstrate that the
circumstances under which the penalty phase was conducted
violated his right under the Eighth Amendment to a fair
and reliable penalty determination. As we have explained: ñ
'the required reliability is attained when the prosecution has
discharged its burden of proof at the guilt and penalty phases
pursuant to the rules of evidence and within the guidelines
of a constitutional death penalty statute, the death verdict has
been returned under proper instructions and procedures, and
the trier of penalty has duly considered the relevant mitigating
evidence, if any, which the defendant has chosen to present. A
judgment of death entered in conformity with these rigorous
standards does not violate the Eighth Amendment reliability
requirements.' ò (People v. Clark, supra, 3 Cal.4th at p. 109.)
Our consideration of the claims reviewed above demonstrates
that defendant has failed to establish any significant violations
of proper procedure at the penalty phase of the trial, and the
penalty verdict conforms with the standards required by the
Eighth Amendment.

3. Asserted jury misconduct
during penalty phase deliberations

Defendant contends that circumstances that occurred during
penalty phase deliberations require reversal both of the guilt
and the penalty verdicts. He *1045  contends first that there
were indications during penalty phase deliberations that one
of the jurors had not reached an independent verdict at the
guilt phase, and that the court committed reversible error in
failing to inquire into this juror's state of mind to determine
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whether defendant's constitutional and statutory right to an
independent decision by each juror had been violated.

Defendant also asserts that ñas it now stands, the record
reflects an eleven-person verdict at the guilt phase.ò He
contends that, because there is no valid guilt judgment, and
because the circumstances demonstrate the jury's unfitness to
serve, the penalty verdict must be reversed.

Finally, defendant asserts that inflammatory publicity
prejudicially affected the penalty phase deliberations.

a. Claims relating to the guilt verdict
(57) Our examination of the record discloses that one morning
during penalty phase deliberations, the court received a note
from the jury foreperson asking whether the jury must be
unanimous in order to return a verdict of life imprisonment
without the possibility of parole. The court replied in the
affirmative. In the afternoon of the same day, the court
received another note from the foreperson stating: ñOne juror
has informed us that he/she voted with the majority in the
prior proceeding instead of reaching an independent decision
of guilt or innocence. [ ] Much discussion has shown this juror
does not or is not capable of understanding the requirements
of the judicial process. [ ] What do we do?ò

During the in camera hearing that ensued, the trial court
directed that any motion to impeach the guilt verdict should
be made in the context of a motion for new trial, not
during penalty phase deliberations. (See Ä 1181 [setting out
appropriate grounds for motion for new trial]; see also In
re Stankewitz (1985) 40 Cal.3d 391, 393 [220 Cal.Rptr.
382, 708 P.2d 1260] [motion for new trial is the usual
method for raising the issue of misconduct by a juror
during deliberations].) After hearing extended argument from
counsel, the court examined the foreperson at some length,
limiting its inquiry to the jury's penalty phase deliberations,
in order to determine the basis for his assertion that
the unidentified juror was incapable of deliberation. The
foreperson provided vague answers regarding the basis for his
opinion that the juror was unable to understand the judicial
process; it appeared that the foreperson largely was concerned
that the unidentified juror recalled the evidence differently
from the rest of the jury. After that *1046  examination,

defense counsel 26  concluded the unidentified juror was the
sole holdout in favor of a sentence less than death. In response
to the prosecutor's contention that the juror should be excused,
defense counsel argued that there was no evidence indicating

the juror was refusing to obey the law, and in heated terms
accused the court and the prosecutor of attempting to ensure
a verdict of death by removing the juror. The juror was not
excused.

26 Although defendant was granted the right to
represent himself at the penalty phase of the
trial, his counsel still served as cocounsel and
advisory counsel, and represented him on legal
matters, including questions from the jury during
deliberations.

Defense counsel stated that he was not attempting to impeach
the guilt verdict during the mid-penalty deliberation hearing
held to consider the jury foreperson's note. We note that
although defense counsel did request further inquiry into
the unidentified juror's conduct during the guilt phase
deliberations, he stated he was not making a motion to
impeach the guilt verdict but wished to secure a better
understanding of the juror's ability to serve during the penalty
phase deliberations. Counsel theorized that the juror was the
ñholdout jurorò who was ñmerely voting his conscienceò and
opined that this juror had lingering doubts with respect to the
guilt verdict.

Defendant thereafter made a motion for new trial based in
part upon the assertion that the guilt verdict did not represent
the opinion of each juror ñas indicated by the foreman's note
stating that one juror did not vote his/her own independent
mind concerning guilt or innocence, but merely went along
with the majority.ò His motion was not supported by any
affidavits. The trial court denied the motion, stating that
no evidence had been introduced demonstrating improper
conduct on the part of the jury.

It was at the time of the motion for new trial, and not at the
mid-penalty deliberation hearing, that the court determined
that no basis existed to impeach the guilt verdict. Defendant
does not contend on appeal that the trial court erred in denying
his motion for new trial.

There is no merit in defendant's contention that the trial court
erred with respect to the guilt verdict in failing to examine
the foreperson regarding his opinion that one juror had
failed to deliberate, because the court determined and counsel
conceded that any effort to impeach the guilt verdict was to
be conducted by way of a motion for new trial. In bringing
such a motion, it was defendant's responsibility to present
admissible evidence to impeach the verdict. (See People v.
Von Villas (1992) 10 Cal.App.4th 201, 251 [13 Cal.Rptr.2d
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62] [party seeking to impeach the verdict must present
admissible evidence in support of motion]; see also People
v. Peavey (1981) 126 Cal.App.3d 44, 50-51 [178 Cal.Rptr.
520] [juror's statement she voted for *1047  guilt only to
go along with the majority was demonstrative of mental
processes and considerations that influenced her verdict and
thus was inadmissible to impeach the verdict].) Defendant
fails to persuade us that the trial court erred in failing to
provide a hearing related to the validity of the guilt verdict
while penalty deliberations were under way, particularly in
light of defense counsel's statement that he was not attempting
to impeach the guilt verdict at that time.

b. Claims relating to the penalty verdict
(58) i. With respect to defendant's contention that the jury's
penalty phase deliberations were tainted by the same juror's
inability to deliberate and follow instructions, and that the
court erred in failing to examine the juror regarding his
or her capacity and in permitting the juror to continue to
serve, as we have noted after the court examined the jury
foreperson under oath, defense counsel concluded from some
of the foreperson's statements that the juror who assertedly
was unable to deliberate in fact was a holdout juror who
was the sole supporter of a sentence less than death. The
prosecutor sought further examination and asserted the juror
should be excused, but defense counsel vigorously opposed
the prosecutor's request on the ground that there was no
indication the juror was unable to follow the law, and that
further examination could coerce the holdout juror to go along
with the majority and vote for a sentence of death. Under
the circumstances recited above, we agree with respondent
that any claim of error is waived. (See People v. Burgener
(1986) 41 Cal.3d 505, 521 [224 Cal.Rptr. 112, 714 P.2d 1251],
disapproved on another point in People v.  Reyes (1998) 19
Cal.4th 743 [80 Cal.Rptr.2d 734, 968 P.2d 445] [the defendant
may not challenge the verdict on appeal on the ground the
court conducted an insufficient inquiry of a juror said to be
unable to deliberate, when he objected at trial on tactical
grounds to examination of the juror]; see also People v. Wisely
(1990) 224 Cal.App.3d 939, 947-948 [274 Cal.Rptr. 291]
[claim of jury misconduct may be waived for failure to object
below].)

(59) ii. Defendant next contends that jurors were prejudiced
by inflammatory publicity regarding defendant that was
disseminated during the penalty phase, that the court failed
to conduct an adequate inquiry into the possibility that jurors
were affected by the publicity, and that the court erred in
failing to discharge Juror Ad., who had heard other jurors

mention the publicity and who showed distress upon learning
that those jurors had been discharged from the jury. Defendant
also contends the court erred in refusing to instruct the jury
as a whole that the information contained in the news reports
was false.

During penalty phase deliberations, news accounts were
published in the local media regarding allegations that
defendant's wife possessed a list of *1048  persons whom
defendant wanted killed in retaliation for their participation
in the prosecution of defendant. Defendant brought these
reports to the attention of the court and urged that the jury's
deliberations had been tainted by them. He contended that any
juror who was exposed to this publicity should be discharged.
He later made a motion for mistrial on the basis of the
assertedly prejudicial publicity.

The court separately examined each member of the jury under
oath, including the three alternates, to determine whether the
jurors had been exposed to the publicity or had heard other
persons, including other jurors, mention it. The court also
admonished the jurors to refrain from reading or listening
to any news reports and from listening to any discussion of
the case among other persons. Upon examination, it appeared
that six of the jurors had heard nothing, four jurors and
two alternates had heard that there had been news reports
about the case but were not aware of their content, and three
jurors-including one alternate-had heard something about the
content of the news reports. Of these three, one juror and one
alternate were discharged. The jurors who were discharged
had more than passing knowledge of the content of the news
reports, and one of them had lied about his exposure to the
publicity. The last of the three, Juror Ad., was not discharged.
He had not been exposed to news reports himself but had been
exposed to them involuntarily by the two jurors who had been
discharged. He had heard very little regarding the content of
the news reports, had cut off the conversation in which the
matter was discussed among the jurors, and stated that he
could be fair to defendant and would not be affected by the
publicity. The trial court commented that it found him credible
and conscientious. This juror was the only one who was not
specifically readmonished to avoid exposure to publicity, but
during the court's inquiry he demonstrated awareness of his
duty to do so. The court instructed the juror that the content
of the news reports was false, and the juror appeared to accept
this statement with some relief. This juror also appeared to be
distressed that the other two jurors with whom he had spoken
of the matter had been excused, but after inquiry by the court
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and a period of reflection concluded that he could be fair,
nonetheless.

No error appears in the trial court's determination that only
the two jurors should be discharged because of their exposure
to prejudicial publicity. It is settled that it is misconduct for
a juror to read or listen to news accounts relating to the
case in which he or she is serving. (People v. Hernandez
(1988) 47 Cal.3d 315, 338 [253 Cal.Rptr. 199, 763 P.2d
1289].) In the present case, the court examined each juror
and conducted a clearly adequate inquiry into ñwhether and
to what extent the jury as a whole may have been affected
and whether there was good cause to discharge any of the
jurors.ò *1049  (Ibid.; see also People v. Burgener, supra,
41 Cal.3d at pp. 519-520 [once on sufficient notice that
a juror may be subject to improper influence, the court is
to make such inquiry as appears reasonably necessary to
determine whether the juror should be discharged].) Persons
with detailed knowledge of the contents of the news reports
were discharged; the remaining juror who had any idea of
the content of the news reports knew very little, asserted
that he could be fair to defendant and that the publicity
would not affect him, seemed relieved when informed that
the content of the news reports was false, and appeared to
the court to be particularly conscientious. ñWe accept the trial
court's credibility determinations and findings on questions of
historical fact if supported by substantial evidence.ò (People
v. Nesler (1997) 16 Cal.4th 561, 582 [66 Cal.Rptr.2d 454, 941
P.2d 87].) We see no substantial likelihood that Juror Ad.,
or any of the other jurors who became aware that publicity
existed, were actually biased, that is, ñunable to put aside
[their] impressions or opinions based upon the extrajudicial
information [they] received and render a verdict based solely
upon the evidence received at trial.ò (Id. at p. 583.) We
conclude that no error appears in the court's decision not
to discharge additional jurors, and that the presumption of
prejudice arising from the jurors' inadvertent exposure to
publicity was rebutted. (See People v.  Cummings, supra,
4 Cal.4th at p. 1332.) In addition, the court was under no
obligation to inform the remainder of the jurors, who were
unaware of the content of the news reports, that the reports
were false, nor would such an instruction have benefited
defendant in view of the jurors' ignorance.

Defendant asserts that shortly after the court concluded its
inquiry regarding juror exposure to publicity, there was an
additional news report ñregarding the payment of $65,000
to counselò under shady circumstances, and asserts that the
court should have acceded to counsel's request that jurors

be examined regarding their possible exposure to this report.
No error appears in the court's refusal to conduct further
inquiry, because there was no indication the news report had
come to the jury's attention, the court was aware that the
remaining jurors had obeyed the court's earlier admonition to
avoid exposure to publicity, and the jury very recently had
been reminded of its obligation to avoid exposure to news
reports regarding the case. We may assume that the jurors
paid particular attention to this admonition because two of
their number had been discharged for failing to obey the
admonition, even after months of service on the jury.

Finally, defendant claims cumulative prejudice arising from
errors during penalty phase deliberations, but no errors have
been established that demonstrate cumulative prejudice to
defendant, and we reject this contention. *1050

4. Alleged bias on the part of the trial court
(60) Defendant contends the trial court was not impartial,
and this deprived him of the state and federal constitutional
guarantee of due process of law. He contends that a trial
presided over by a judge who is not fair and impartial
constitutes a structural defect that is reversible per se.

This claim is made pro forma. Defendant concedes that
judicial bias at the guilt phase ñprobablyò cannot be shown,
and accordingly we do not consider the contention in the
context of the guilt phase. His contention with respect to the
penalty phase is offered without any citation to the record,
in violation of rule 15(a) of the California Rules of Court.
It essentially is a restatement of the contentions, discussed
ante, that conditions imposed on defendant at the penalty
phase rendered that proceeding a sham. We have examined
the record of the penalty phase, and although it does indicate
that the court experienced some frustration at what it believed
to be defendant's attempts to manipulate the court and to cause
a risk of mistrial, nothing in the record demonstrates that the
court lost its impartiality.

5. Constitutionality of California's death penalty statute
(61) Defendant attacks the constitutionality of California's
death penalty statute in a number of respects. Defendant
contends that section 190.2 violates the Fifth, Sixth,
Eighth, and Fourteenth Amendments of the United States
Constitution because it assertedly is overinclusive, and
because by its terms and as interpreted by this court's
decisions, it does not meaningfully narrow the class of
persons subject to the death penalty, particularly by providing

EXHIBIT F



People v. Jenkins, 22 Cal.4th 900 (2000)
997 P.2d 1044, 95 Cal.Rptr.2d 377, 00 Cal. Daily Op. Serv. 3495...

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 84

that the commission of a felony murder constitutes a special
circumstance. We reject this claim in light of our decisions
holding that the special circumstances set forth in that
statute are not overinclusive by their number or by their
terms, and that they have not been construed in an unduly
expansive manner. (People v. Arias, supra, 13 Cal.4th at pp.
186-187; People v. Ray, supra, 13 Cal.4th at p. 356; People
v. Crittenden (1994) 9 Cal.4th 83, 155 [36 Cal.Rptr.2d 474,
885 P.2d 887].)

(62) Defendant contends section 190.3, factor (a), permitting
the jury to consider the circumstances of the crime in
aggravation, has been applied ñin such a wanton and
freakish manner,ò without the application of any reasonable
limiting construction by this court, that it violates the Fifth,
Sixth, Eighth, and Fourteenth Amendments of the United
States Constitution. Defendant contends the provision is
unconstitutionally vague as applied, because it has permitted
prosecutors to argue that any conceivable circumstance of
a charged crime should be considered in aggravation. He
*1051  points out that rather contradictory circumstances

may be considered in aggravation in different cases, and
contends that prosecutors point to circumstances of the crime
that ñcover the entire spectrum of [facts] inevitably present
in every homicide.ò He urges that the provision is applied in
an arbitrary and capricious manner so as to violate the federal
guarantee of due process of law.

Defendant's contention corresponds in substance to a
contention found in Justice Blackmun's dissent in Tuilaepa v.
California (1994) 512 U.S. 967 [114 S.Ct. 2630, 129 L.Ed.2d
750]. (Id. at pp. 986-988 [114 S.Ct. at pp. 2642-2643] (dis.
opn. of Blackmun, J.).) It is evident that this contention was
not persuasive to a majority of the United States Supreme
Court when it determined that section 190.3, factor (a), is
not violative of the Eighth Amendment on the basis of
vagueness or other grounds. Instead, the court's majority
opinion stated that ñour capital jurisprudence has established
that the sentencer should consider the circumstances of the
crime in deciding whether to impose the death penalty,ò
and that ñthis California factor instructs the jury to consider
a relevant subject matter and does so in understandable
terms.ò (Tuilaepa v. California, supra, 512 U.S. at p. 976
[114 S.Ct. at p. 2637].) The court observed that ñ[t]he
circumstances of the crime are a traditional subject for
consideration by the sentencer, and an instruction to consider
the circumstances is neither vague nor otherwise improper
under our Eighth Amendment jurisprudence.ò (Ibid.)

Defendant contends it cannot be appropriate under the Eighth
Amendment or as a matter of due process to permit the
jury to consider in aggravation, for example, that a murder
was committed in a calculated manner, while a jury in
another case may be urged to consider in aggravation that
the murder was committed in a frenzy of violence. It is
not inappropriate, however, that a particular circumstance
of a capital crime may be considered aggravating in one
case, while a contrasting circumstance may be considered
aggravating in another case. The sentencer is to consider the
defendant's individual culpability; there is no constitutional
requirement that the sentencer compare the defendant's
culpability with the culpability of other defendants. (See
People v. Crittenden, supra, 9 Cal.4th at pp. 156-157.) The
focus is upon the individual case, and the jury's discretion
is broad: ñIn providing for individualized sentencing, it must
be recognized that the States may adopt capital sentencing
processes that rely upon the jury, in its sound judgment, to
exercise wide discretion.ò (Tuilaepa v. California, supra, 512
U.S. at p. 974 [114 S.Ct. at p. 2636].)

Thus, for example, in Tuilaepa the high court rejected the
defendant's claim-substantially identical to defendant's claim
in the present case-that *1052  section 190.3, factor (i),
permitting consideration of the defendant's age, is vague,
although, the defendant claimed, prosecutors typically argue
in favor of the death penalty based on this factor, no
matter whether the defendant is old or young. ñIt is neither
surprising nor remarkable that the relevance of the defendant's
age can pose a dilemma for the sentencer. But difficulty
in application is not equivalent to vagueness. Both the
prosecution and the defense may present valid arguments as
to the significance of the defendant's age in a particular case.
Competing arguments by adversary parties bring perspective
to a problem ....ò (Tuilaepa v. California, supra, 512 U.S. at
p. 977 [114 S.Ct. at p. 2637].)

Defendant contends that the high court's discussion in the
Tuilaepa case does not dispose of his claim, because there the
high court examined the California statute on its face, while
he asks that we examine its alleged infirmities as applied.
As noted, he draws our attention to various cases in which
apparently inconsistent claims were made by the prosecution
with respect to the relevance of certain circumstances of the
charged crimes. He also refers us to various cases in which,
he alleges, prosecutors made broad use of section 190.3,
factor (a) to argue to the jury that facts inevitably present in

every homicide constitute circumstances in aggravation. 27

He contends that these cases demonstrate that section 190.3,
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factor (a), permits arbitrary and capricious imposition of the
death penalty in violation of the guarantee of due process of
law. He offers no relevant authority in support of his claim.

27 As noted, we have rejected the contention that
section 190.2 fails to meaningfully narrow the class
of persons subject to the death penalty, and we do
not reconsider it here.

Defendant's contention is inconsistent with the rationale of
the high court's decision in Tuilaepa. Defendant's claim
essentially is that section 190.3, factor (a) is so vague
and open-ended that it has resulted in prosecutors making
inconsistent or overinclusive arguments with respect to the
significance of circumstances of the charged crime. This
result is not improper in view of the circumstance that factor
(a) provides adequate guidance to the jury in selecting the
appropriate penalty. It is not so vague as to risk ñ 'wholly
arbitrary and capricious action' ò (Tuilaepa v. California,
supra, 512 U.S. at p. 973 [114 S.Ct. at p. 2635]); the jury
is engaged in an individualized sentencing process (id. at p.
972 [114 S.Ct. at pp. 2634-2635]), and the jury appropriately
has very broad discretion in determining whether the death
penalty should be imposed. (Id. at pp. 978-980 [114 S.Ct. at
pp. 2638-2639].) A jury should consider the circumstances
of the crime in determining penalty (id. at p. 976 [114 S.Ct.
at p. 2637]), but this is an individualized, not a comparative
function. The jury may conclude that the circumstance
that a murder was committed with cold premeditation is
aggravating in a particular case, while in another case
another jury may determine *1053  that the circumstance
that a murder was committed in a murderous frenzy is an
aggravating factor. The ability of prosecutors in a broad range
of cases to rely upon apparently contrary circumstances of
crimes in various cases does not establish that a jury in a
particular case acted arbitrarily and capriciously. As with the
factor of the defendant's age, the adversary process permits
the defense, as well as the prosecution, to urge the significance
of the facts of the charged crime. Defendant fails to persuade
us that these circumstances deprive him of due process of law.

Defendant contends that the California death penalty statute
violates the Eighth and Fourteenth Amendments of the United
States Constitution because certain procedural safeguards are
lacking: juries are not required to make written findings
regarding circumstances in aggravation, or to achieve
unanimity as to aggravating circumstances. Defendant also
asserts that the statute is constitutionally flawed in that juries
are not required to find beyond a reasonable doubt that
aggravating circumstances have been proved and outweigh

the mitigating circumstances, or that death is the appropriate
sentence. Each of these contentions has been rejected, and we
decline to reconsider them. (People v. Arias, supra, 13 Cal.4th
at p. 190; People v. Marshall, supra, 50 Cal.3d at pp. 935-936;
People v. Rodriguez, supra, 42 Cal.3d at p. 777.)

Alleging the same constitutional flaws, defendant complains
that the statute is defective in not requiring intercase
proportionality review, and in such review not being
performed. As we consistently have done in the past, we
reject this contention, as we do the contention that the
capital sentencing scheme denies capital defendants equal
protection of the laws because other convicted felons receive
some comparative sentence review under the determinate
sentencing law. (People v. Arias, supra, 13 Cal.3d at pp.
192-193; People v. Marshall, supra, 50 Cal.3d at p. 945;
People v. Lang (1989) 49 Cal.3d 991, 1043 [264 Cal.Rptr.
386, 782 P.2d 627]; People v. Allen, supra, 42 Cal.3d at pp.
1286-1288.) We also reject the related contention that the
failure to provide the comparative sentence review provided
to persons convicted of noncapital felony offenses constitutes
a denial of substantive due process of law. (63) Defendant
contends, without citation to authority, that due process of law
requires that significant benefits not be withheld arbitrarily
from individuals or classes of defendants. It already has
been determined, however, that the distinction in treatment
in this regard between capital defendants and other persons
convicted of felonies is not arbitrary. (People v. Allen, supra,
42 Cal.3d at pp. 1286-1287.)

(64) We also reject defendant's contention that the California
death penalty law violates the Eighth and Fourteenth
Amendments because the *1054  jury is not instructed as to
any burden of proof in selecting the penalty to be imposed.
As we have explained, ñ[u]nlike the guilt determination, 'the
sentencing function is inherently moral and normative, not
factual' [citation] and, hence, not susceptible to a burden-of-
proof quantification.ò (People v. Hawthorne (1992) 4 Cal.4th
43, 79 [14 Cal.Rptr.2d 133, 841 P.2d 118].) The instructions as
a whole adequately guide the jury in carrying out their ñmoral
and normativeò function.

Defendant contends that the use of evidence of unadjudicated
criminal activity as a circumstance in aggravation pursuant to
section 190.3, factor (b), renders his death sentence unreliable
and violates the Fifth, Sixth, Eighth, and Fourteenth
Amendments of the federal Constitution. He acknowledges
that we have rejected such contentions in the past (People
v. Barnett, supra, 17 Cal.4th at p. 1178; People v. Bradford,
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supra, 15 Cal.4th at p. 1376; People v. Melton (1988)
44 Cal.3d 713, 756, fn. 17 [244 Cal.Rptr. 867, 750 P.2d
741]; People v. Gates (1987) 43 Cal.3d 1168, 1203 [240
Cal.Rptr. 666, 743 P.2d 301]), but asserts that our decisions
were wrongly decided. We decline to reconsider them. (65)
He also contends that the use, in aggravation, of evidence
of defendant's assault upon Mr. Monroe, Sr., despite the
circumstance that the charge as to that assault had been
dropped pursuant to a plea agreement, constituted a breach of
an implied term of the agreement as well as a consequence
of the guilty plea of which he was not informed when he
entered the plea. The introduction of evidence, pursuant to
section 190.3, factor (b), of the facts underlying charges
dismissed as part of a plea agreement does not suffer the
constitutional infirmities identified by defendant. (People v.
Osband (1996) 13 Cal.4th 622, 711 [55 Cal.Rptr.2d 26, 919
P.2d 640] [introduction of evidence of crime as to which
a charge was dismissed as part of a plea agreement does
not constitute a violation of the double jeopardy clause of
the Fifth Amendment]; People v. Garceau, supra, 6 Cal.4th
at p. 199 [same]; People v. Morris, supra, 53 Cal.3d at p.
217 [no violation of rights in introducing assertedly stale
evidence of prior criminal activity as to which the statute
of limitations had run]; People v. Frank (1990) 51 Cal.3d
718, 728 [274 Cal.Rptr. 372, 798 P.2d 1215] [rejecting
due process claim arising from introduction of aggravating
evidence of circumstances of charge dismissed pursuant to
a plea agreement]; People v. Melton, supra, 44 Cal.3d at
pp. 755-756, and fn. 17 [no unfairness in permitting capital
jury to consider, in aggravation, evidence relating to charges
dismissed pursuant to a plea agreement].) Moreover, as
respondent points out, defendant has not offered any support
in the record for the contention that he was promised that
evidence of the assault against Mr. Monroe, Sr., would not be
used against him in future proceedings.

Despite defendant's urging, we decline to reconsider
our conclusion that ñ[u]se of the words 'extreme' and
'substantial' in section 190.3, factors (d) *1055  and (g),
does not impermissibly limit consideration of mitigating
factors in violation of the federal Constitution.ò (People
v. Barnett, supra, 17 Cal.4th at pp. 1178-1179.) (66)
Defendant finally contends, in two conclusory sentences,
that section 190.3, factor (f), improperly limits consideration
of mitigating factors. Factor (f) provides that the jury may
consider ñWhether or not the offense was committed under
circumstances which the defendant reasonably believed to
be a moral justification or extenuation for his conduct.ò
Defendant maintains the jury should be permitted to consider

a defendant's unreasonable belief in the existence of some
moral justification or extenuation of the crime. In his own
case, he states, the jury should have been permitted to
consider even his unreasonable belief that Detective Williams
had set him up for prosecution in the Carpenter robbery and
assault. No improper limitation on the jury's consideration
of mitigating evidence occurs by virtue of the wording of
factor (f); the mitigating value of defendant's unreasonable
belief in moral justification for, or in extenuation of, the crime
may be considered pursuant to section 190.3, factor (k) and
under the instruction, as given in the present case, that the jury
may consider ñ 'any other circumstance which extenuates the
gravity of the crime even though it is not a legal excuse for
the crime.' ò (People v. Lang, supra, 49 Cal.3d at p. 1037.)

6. Alleged violation of international law
Defendant contends that the violations he has alleged of state
and federal constitutional law-particularly the right to fair trial
and to be free from invidious discrimination imposed by the
state on the basis of race-also constitute violations of various
international treaties and other embodiments of international
law. We need not consider the applicability of those treaties
and laws to this appeal, because defendant has failed to
establish the premise that his trial involved violations of state
and federal constitutional law, or that his rights to due process
of law and to be free from invidious discrimination on the
basis of race have been violated. Although he contends that
international law on the issue of racial discrimination would
differ from our equal protection and Eighth Amendment
jurisprudence, in that international law would permit the use
of the kind of statistical evidence rejected by the United States
Supreme Court in McCleskey v. Kemp (1987) 481 U.S. 279
[107 S.Ct. 1756, 95 L.Ed.2d 262] to demonstrate that the
death penalty is imposed in a racially discriminatory manner,
he provides no authority in support of this proposition.
Defendant in other respects does not appear to contend that
international law would condemn a criminal trial that had
been conducted in a manner consistent with due process of
law or other federal and California constitutional provisions,
and he certainly does not set out in what manner the two
bodies of law may differ. Accordingly, his claim is rejected.
*1056

7. Alleged cumulative prejudice
Defendant contends the cumulative prejudicial effect of the
various errors he has raised on appeal requires reversal
of the guilt and penalty judgments. We have rejected his
assignments of error, with limited exceptions in which we
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found the error to be nonprejudicial. Considered together,
any errors were nonprejudicial. Contrary to defendant's
contention, his trial was not fundamentally unfair, even if
we consider the cumulative impact of the few errors that
occurred.

III. Disposition
We affirm the judgment in its entirety.

Mosk, J., Kennard, J., Baxter, J., Werdegar, J., and Chin, J.,
concurred.
BROWN, J.,
Concurring.-I concur in the judgment to affirm defendant's
conviction and penalty.

I write separately because I question the conclusion that Diane
Jenkins had apparent authority to consent to a search of
defendant's briefcase. (Maj. opn., ante, at pp. 976-980.)

In United States v. Matlock (1974) 415 U.S. 164 [94 S.Ct.
988, 39 L.Ed.2d 242] (Matlock), the United States Supreme
Court allowed that ñconsent of one who possesses common
authority over premises or effects is valid as against the
absent, nonconsenting person with whom that authority is
shared.ò (Id. at p. 170 [94 S.Ct. at p. 993].) Accordingly,
the prosecution may justify a warrantless search by showing
ñthat permission to search was obtained from a third party
who possessed common authority over or other sufficient
relationship to the premises or effects sought to be inspected.ò
(Id. at p. 171 [94 S.Ct. at p. 993].) ñThe authority which
justifies the third-party consent does not rest upon the law of
property ... [citations] but rests rather on mutual use of the
property by persons generally having joint access or control
for most purposes, so that it is reasonable to recognize that
any of the co-inhabitants has the right to permit the inspection
in his own right and that the others have assumed the risk
that one of their number might permit the common area to
be searched.ò (Id. at p. 172, fn. 7 [93 S.Ct. at p. 993].) ñThe
burden of establishing that common authority rests upon the
State.ò (Illinois v. Rodriguez (1990) 497 U.S. 177, 181 [110
S.Ct. 2793, 2797, 111 L.Ed.2d 148].)

In Illinois v. Rodriguez, supra, 497 U.S. 177, the high court
further allowed that a third party consent search is valid even
if the third party did *1057  not have actual authority as
long as ñ 'the facts available to the officer at the moment ...
[would] òwarrant a man of reasonable caution in the belief ñ

' that the consenting party had authority .... [Citation.]ò (Id.
at p. 188 [110 S.Ct. at p. 2801].) As several federal circuit
courts have explained, in interpreting this reasonableness
requirement ñthe Supreme Court 'held only that the Fourth
Amendment does not invalidate warrantless searches based
on a reasonable mistake of fact, as distinguished from a
mistake of law.' [Citation.] In other words, 'Rodriguez ...
applies to situations in which an officer would have had valid
consent to search if the facts were as he reasonably believed
them to be.' [Citation.]ò (U.S. v. Salinas-Cano (10th Cir. 1992)
959 F.2d 861, 865; see U.S. v. Welch (9th Cir. 1993) 4 F.3d
761, 764-765; U.S. v. Whitfield (D.C. Cir. 1991) 939 F.2d
1071, 1074 [291 App.D.C. 243]; see also U.S. v. Jaras (5th
Cir. 1996) 86 F.3d 383, 389.)

As the high court in Rodriguez cautioned, ñ[e]ven when
the invitation [to enter the premises] is accompanied
by an explicit assertion that the person lives there, the
surrounding circumstances could conceivably be such that a
reasonable person would doubt its truth and not act upon it
without further inquiry.ò (Illinois v. Rodriguez, supra, 497
U.S. at p. 188 [110 S.Ct. at p. 2801].) Accordingly, the
prosecution's burden ñcannot be met if agents, faced with an
ambiguous situation, nevertheless proceed without making
further inquiry. If the agents do not learn enough, if the
circumstances make it unclear whether the property about to
be searched is subject to 'mutual use' by the person giving
consent, 'then warrantless entry is unlawful without further
inquiry.' [Citations.]ò (United States v. Whitfield, supra, 939
F.2d at p. 1075, quoting Illinois v. Rodriguez, supra, 497 U.S.
at pp. 188-189 [110 S.Ct. at pp. 2801-2802].)

Here, the record contains no evidence-other than her
bare possession, which she apparently obtained only one
or two days prior to the search-that Diane Jenkins
ñpossessed common authority over or other sufficient
relationshipò (Matlock, supra, 415 U.S. at p. 171 [94 S.Ct.
at p. 993]) to defendant's briefcase or that she made ñmutual
use of the propertyò as one ñgenerally having joint access or
control for most purposes ....ò (Id. at p. 171, fn. 7 [94 S.Ct. at
p. 993].) As the majority acknowledges, the evidence did not
establish that defendant asked her to take possession. (Maj.
opn., ante, at p. 973, fn. 10.) Nor did the officer make further
inquiry as to the circumstances by which she acquired it that
would lead a reasonable person to conclude she had authority
to consent to a search of its contents.

The majority discounts the ñmutual useò requirement as
limited to searches of premises. The court in Matlock made
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no such distinction, and its “assumption of the risk” rationale
is equally applicable to personal property. *1058  In fact,
the court relied on Frazier v. Cupp (1969) 394 U.S. 731 [89
S.Ct. 1420, 22 L.Ed.2d 684] in formulating its third party
consent rationale. (Matlock, supra, 415 U.S. at pp. 170-171
[94 S.Ct. at pp. 992-993].) Frazier involved a duffel bag “used
jointly” by the defendant and his cousin. (Matlock, supra, at
p. 170 [94 S.Ct. at pp. 992-993].) The cousin consented to a
search, which the court upheld because “joint use of the bag
rendered the cousin's authority to consent to its search clear....
By allowing the cousin the use of the bag, and by leaving it in
his house, Frazier was held to have assumed the risk that his
cousin would allow someone else to look inside. [Citation.]”
(Id. at p. 171 [94 S.Ct. at p. 993].) If mutual use is unnecessary
for a search of personal property, a court would have no
basis for assessing whether the defendant assumed the risk of
a third party consent. A contrary conclusion would also be
inconsistent with the theory that one's reasonable expectation
of privacy is diminished to the extent another has access to
and authority over the property.

In the absence of any evidence defendant entrusted the
briefcase to his sister, it is impossible to reasonably find
he ceded any privacy interest or control over its contents.
The majority's discussion as to what the officer could have
inferred from the circumstances is strictly speculation. (Maj.
opn., ante, at p. 978.) The familial connection does not, in
itself, establish the “other sufficient relationship” required
under Matlock. (Matlock, supra, 415 U.S. at p. 171 [94 S.Ct.
at p. 993].) “Relationships which give rise to a presumption
of control of property include parent-child relationships and
husband-wife relationships. [Citations.] In contrast, a simple
co-tenant relationship does not create a presumption of
control and actual access would have to be shown. [Citations.]
The difference [is that the former relationships] raise[] a
presumption about the parties' reasonable expectations of
privacy in relation to each other in spaces typically perceived
as private in a co-tenant relationship. [Citation.]” (U.S. v. Rith
(10th Cir. 1999) 164 F.3d 1323, 1330, fn. omitted.) Adult
brothers and sisters are more akin to cotenants in this regard,

at least absent any contrary evidence. Moreover, from both his
conduct and his subsequent testimony, the officer plainly did
not draw any inference of common authority or mutual use
from the fact Diane Jenkins retrieved defendant's briefcase.
He simply asked whether any of defendant's belongings
were at the residence and took the briefcase without further
inquiry when she handed it to him. A finding of valid third
party consent on these facts flies in the face of Matlock
and Rodriguez as well as numerous federal court decisions
applying their principles.

I would not, however, invalidate the search. The trial court
articulated several grounds for finding the officer's actions
proper, the most viable of which I find to be inevitable
discovery. Indeed, but for the intervention of *1059
defendant's sister, the briefcase would have been seized and
opened pursuant to the warrant issued the previous day. That
warrant authorized a search of both defendant's residence and
his vehicles, including the Jeep, for numerous items most of
which could reasonably be located in such a container. Given
that circumstance, the officer could have readily obtained a
supplemental warrant and testified he would have done so
had Diane Jenkins refused to surrender the briefcase. Efforts
to locate the murder weapon and identify other possible
coconspirators were ongoing. The facts already known clearly
would have established probable cause. Thus, this was not
a situation in which the police would have had to exploit
Detective Holder's initial illegality in searching the briefcase
without consent. (See generally Wong Sun v. United States
(1963) 371 U.S. 471, 487-488 [83 S.Ct. 407, 417-418, 9
L.Ed.2d 441].) As the Attorney General notes, “ 'there is not
a judge in the world that would not sign a warrant with these
facts.' ” (People v. McDowell (1988) 46 Cal.3d 551, 564 [250
Cal.Rptr. 530, 763 P.2d 1269].)

Appellant's petition for a rehearing was denied June 28,
2000, and the opinion was modified to read as printed above.
*1060
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