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Section 4 — Please identify all code sections (include statutes, chapters, and bill numbers; e.g.,
Penal Code section 2045, Statutes 2004, Chapter 54 [AB 290]), regulatory sections (include
register number and effective date; e.g., California Code of Regulations, title 5, section 60100
(Register 1998, No. 44, effective 10/29/98), and other executive orders (include effective date)
that impose the alleged mandate pursuant to Government Code section 17553 and don’t forget
to check whether the code section has since been amended or a regulation adopted to
implement it (refer to your completed WORKSHEET on page 7 of this form):

Water Code Section 13383 Order To Submit Method To Comply With Statewide Trash

Provisions; Requirements For Phase | Municipal Separate Storm Sewer System (M$4) Co-

Permittees Within The Jurisdiction of the Santa Ana Regional Water Quality Control Board,
Effective June 2, 2017.

Test Claim is Timely Filed on [Insert Filing Date] [select either A or B]: 06 /01 /2018

[XI  A: Which is not later than 12 months following [insert the effective date of the test

claim statute(s) or executive order(s)] 06 /02 /2017 , the effective date of the
statute(s) or executive order(s) pled; or

[ B: Which is within 12 months of [insert the date costs were first incurred to
implement the alleged mandate] _ /  / , Which is the date of first
incurring costs as a result of the statute(s) or executive order(s) pled. This filing
includes evidence which would be admissible over an objection in a civil
proceeding to support the assertion of fact regarding the date that costs were first
incurred.

(Gov. Code § 17551(c); Cal. Code Regs., tit. 2, 88 1183.1(c) and 1187.5.)
Section 5 — Written Narrative:

Includes a statement that actual and/or estimated costs exceed one thousand dollars
($1,000). (Gov. Code § 17564.)

Includes all of the following elements for each statute or executive order alleged
pursuant to Government Code section 17553(b)(1) (refer to your completed
WORKSHEET on page 7 of this form):

Identifies all sections of statutes or executive orders and the effective date and register
number of regulations alleged to contain a mandate, including a detailed description of
the new activities and costs that arise from the alleged mandate and the existing activities
and costs that are modified by the alleged mandate;

Identifies actual increased costs incurred by the claimant during the fiscal year for which
the claim was filed to implement the alleged mandate;

X

Identifies actual or estimated annual costs that will be incurred by the claimant to
implement the alleged mandate during the fiscal year immediately following the fiscal
year for which the claim was filed;
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Contains a statewide cost estimate of increased costs that all local agencies or school

districts will incur to implement the alleged mandate during the fiscal year immediately

following the fiscal year for which the claim was filed;

Fol |owing FY: 17 -18 Total Costs: 2017-18 City costs $4081, Exec. Ord. $65,000,000 State Water Board Trash Provisions

Identifies all dedicated funding sources for this program; State: Section VI11.C - $0

Federal: Section VI11.C - $0 Local agency’s general purpose funds: Section VI11.C - $0
Other nonlocal agency funds: Section V111.C - $0

Fee authority to offset costs: Section VIII.B - $0

Identifies prior mandate determinations made by the Board of Control or the Commission

on State Mandates that may be related to the alleged mandate: section ix - Municipal Stormwater and Urban Runoff
Discharges, Case Nos.: 03-TC-04, 03-TC-19, 03-TC-20; Discharge of Stormwater Runoff, Order No. R9-2007-0001, Case No.: 07-TC-09

Identifies a legislatively determined mandate that is on the same statute or executive
order:_Section X

Section 6 — The Written Narrative Shall be Supported with Declarations Under Penalty of
Perjury Pursuant to Government Code Section 17553(b)(2) and California Code of
Reqgulations, title 2, section 1187.5, as follows (refer to your completed WORKSHEET on page

7 of this form):

XI

In/b

X

Declarations of actual or estimated increased costs that will be incurred by the claimant to
implement the alleged mandate.

Declarations identifying all local, state, or federal funds, and fee authority that may be
used to offset the increased costs that will be incurred by the claimant to implement the
alleged mandate, including direct and indirect costs.

Declarations describing new activities performed to implement specified provisions of
the new statute or executive order alleged to impose a reimbursable state-mandated
program (specific references shall be made to chapters, articles, sections, or page
numbers alleged to impose a reimbursable state-mandated program).

If applicable, declarations describing the period of reimbursement and payments received
for full reimbursement of costs for a legislatively determined mandate pursuant to
Government Code section 17573, and the authority to file a test claim pursuant to
paragraph (1) of subdivision (c) of Government Code section 17574.

The declarations are signed under penalty of perjury, based on the declarant’s personal
knowledge, information, or belief, by persons who are authorized and competent to do so.

Section 7 — The Written Narrative Shall be Supported with Copies of the Following
Documentation Pursuant to Government Code section 17553(b)(3) and California Code of
Regulations, title 2, § 1187.5 (refer to your completed WORKSHEET on page 7 of this form):

X1

The test claim statute that includes the bill number, and/or executive order identified by
its effective date and register number (if a regulation), alleged to impose or impact a
mandate. Pages 7-1-1 to 7-1-7
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Relevant portions of state constitutional provisions, federal statutes, and executive orders
that may impact the alleged mandate. Pages 7-2-1 to 7-2-132

Administrative decisions and court decisions cited in the narrative. (Published court
decisions arising from a state mandate determination by the Board of Control or the
Commission are exempt from this requirement.) Pages 7.3-] to 7-3-312 .

X Evidence to support any written representation of fact. Hearsay evidence may be used
for the purpose of supplementing or explaining other evidence but shall not be sufficient
in itself to support a finding unless it would be admissible over objection in civil actions.
(Cal. Code Regs.. tit. 2, § 1187.5). Pages 6-1 to 6-A

Section 8 —TEST CLAIM CERTIFICATION Pursuant to Government Code section 17553

I The test claim form is signed and dated at the end of the document, under penalty of
perjury by the eligible claimant, with the declaration that the test claim is true and
complete to the best of the declarant's personal knowledge, information, or belief.

Read, sign, and date this section. Test claims that are not signed by authorized claimant officials
pursuant to California Code of Regulations. title 2, section 1183.1(a)(1-3) will be returned as
incomplete. In addition, please note that this form also serves to designate a claimant
representative for the matter (if desired) and for that reason may only be signed by an authorized
local government official as defined in section 1183.1(a)(1-3) of the Commission’s regulations,
and not by the representative.

This test claim alleges the existence of a reimbursable state-mandated program
within the meaning of article XIII B, section 6 of the California Constitution and
Government Code section 17514. 1 hereby declare, under penalty of petjury
under the laws of the State of California, that the information in this test claim is
true and complete to the best of my own personal knowledge, information, or
belief. All representations of fact are supported by documentary or testimonial
evidence and are submitted in accordance with the Commission’s regulations.
(Cal. Code Regs.. tit.2, §§ 1183.1 and 1187.5.)

G. Harold Duffey City Manager

Name of Authorized Local Government Official Print or Type Title
pursuant to Cal. Code Regs.. tit.2. § 1183.1(a)(1-5)

a1 Pt Pt =N

e of Authorized ,/.
pursuant to ! I. Code Reg
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Test Claim Form Sections 4-7 WORKSHEET

Complete Worksheets for Each New Activity and Modified Existing Activity Alleged to Be
Mandated by the State, and Include the Completed Worksheets With Your Filing.

Statute, Chapter and Code Section/Executive Order Section, Effective Date, and Register
Number: water code Section 13383 Order to Submit Method To Comply With Statewide Trash Provisions - Santa Ana Regional Water Quality Control Board, eff. 6/2/17

Activity: Track Selection Mandate, Trash Order at p. 5

Initial FY: 16 -17 Cost: $0.00  Following FY: 17 -18 Cost: $0.00
Evidence (if required): Section 6, Declaration
All dedicated funding sources; State: None Federal: None

Local agency’s general purpose funds: None

Other nonlocal agency funds: _None

Fee authority to offset costs: None

Statute, Chapter and Code Section/Executive Order Section, Effective Date, and Register
Number:; Water Code Section 13383 Order to Submit Method To Comply With Statewide Trash Provisions - Santa Ana Regional Water Quality Control Board, eff. 6/2/17

Activity: Track 2 Impl tation Pl d Trash Order at p. 5

Initial FY: 16 - 17 Cost: $0.00 Following FY: 17 -18  Cost: $489.00
Evidence (if required): Section 6, Declaration
All dedicated funding sources; State: None Federal: None

Local agency’s general purpose funds: _None

Other nonlocal agency funds: None

Fee authority to offset costs: _None

Statute, Chapter and Code Section/Executive Order Section, Effective Date, and Register
Number: water code Section 13383 Order to Submit Method To Comply With Statewide Trash Provisions - Santa Ana Regional Water Quality Control Board, eff. 6/2/17

Activity: Ongoing Implem

Initial FY: 16 - 17 Cost: $0.00  Following FY: 17 - 18 Cost: $3,592.00

Evidence (if required): _Section 6, Declaration
All dedicated funding sources; State: Nonpe Federal: None

Local agency’s general purpose funds: None

Other nonlocal agency funds: _None

Fee authority to offset costs: _None
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SECTION 5
NARRATIVE STATEMENT
IN SUPPORT OF TEST CLAIM
IN RE
SANTA ANA REGIONAL WATER QUALITY CONTROL BOARD
WATER CODE SECTION 13383 ORDER TO SUBMIT
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OF

CITY OF GRAND TERRACE
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. INTRODUCTION

The City of Grand Terrace (“Claimant”) submits this Test Claim seeking reimbursement
of the costs of implementing the requirements imposed on it by an executive order of the Santa
Ana Regiona Water Quality Control Board (“Regional Board”), issued under Section 13383 of
the Water Code. Claimant isthe owner and operator of aPhase | Municipa Separate Storm Sewer
System (“M$4”) within the permitting jurisdiction of the Regional Board pursuant to Section 402
of the federal Water Pollution Control Act (“Clean Water Act”) and California’ s Porter-Cologne
Water Quality Control Act (“Porter-Cologne”). Discharges from Claimant’s M$4 are permitted
under Section 402's National Pollutant Discharge Elimination System (“NPDES’) permit (also
referred to as “M$S4 permit”) and pursuant to Waste Discharge Requirements under California
Water Code section 13000 et seg. issued to Clamant and Claimant’s Co-permittees by the
Regional Board.

On April 7, 2015, the State Water Resources Control Board (“State Board”) adopted
Resolution No. 2015-0019, which amended the Water Quality Control Plan for Ocean Waters of
Cdlifornia to Control Trash (“Ocean Plan”) and Part 1 Trash Provisions of the Water Quality
Control Plan for Inland Surface Waters, Enclosed Bays, and Estuaries of California (“ISWEBE
Plan”), in part, to establish a statewide narrative water quality objective and implementation
requirements to control trash with respect to the surface waters of the State.! The amendments to
the Ocean Plan and ISWEBE Plan are referred to collectively as the “ Trash Provisions.”

On June 2, 2017, pursuant to the requirements of the Trash Provisions, the Regional Board
issued an executive order to Claimant entitled: Water Code Section 13383 Order to Submit Method
to Comply with Statewide Trash Provisions, Requirements for Phase | Municipal Separate Storm
Sewer System (MSA) Co-Permittees Within the Jurisdiction of the Santa Ana Regional Water
Quality Control Board (hereafter the “ Trash Order”).2 The Trash Order constitutes the executive
order which is the subject of this Test Claim, but its requirements are linked to the requirements
in the Trash Provisions. While the Trash Order purports to implement federal law, namely, the
Clean Water Act, the requirements of the Trash Order (and Trash Provisions) are not mandated by
the Clean Water Act or its implementing regulations. Rather, the Trash Order is the initial
implementing order applicable to Claimant, through which the State, by virtue of a true choice,
seeks to impose upon Claimant anew program or higher level of service with respect to the control
of trash. As such, the Trash Order represents a state mandate for which Claimant is entitled to a
subvention of funds pursuant to article X111 B, section 6, of the California Constitution.

I Trash Provisions at p. 1; see also State Board Resolution No. 2015-0019. A copy of the Trash Provisionsis
included under Section 7 — Documentation to this Test Claim.
2 A copy of the Trash Order isincluded under Section 7 — Documentation to this Test Claim.
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A. REQUIREMENTSOF THE TRASH PROVISIONS

The Trash Provisions became effective on December 2, 2015, and established a narrative
water quality objective?® for trash in both the Ocean Plan* and the ISWEBE Plan.® Read together,
the narrative objectives provided that “trash shall not be present” in ocean waters, inland surface
waters, enclosed bays, estuaries, and along shorelines or adjacent areas “in amounts that adversely
affect the beneficial use or cause nuisance.”®

The Trash Provisions dictate implementation through a prohibition of discharge, which
provides that “[t]he discharge of trash to surface waters of the State or the deposition of Trash
where it may be discharged into surface waters of the State is prohibited.”7 Compliance with the
prohibition of discharge is to be achieved through full compliance with various requirements set
forth in the Trash Provisions, including measures requiring the installation, operation and
maintenance of a trash control systems meeting certain specified requirements.8 As further
discussed below, these measures are identified as“ Track 1” and “Track 2.”

The Trash Provisions are not self-implementing and do not, in and of themselves, constitute
an order to Claimant. Instead, the Trash Provisions intend that NPDES permits issued to
permittees, such as Claimant, contain the requirement for permittees to comply with Trash
Provisions.® Thus, the Trash Provisions require the permitting authority, in this case, the Regional
Board, to modify, re-issue, or newly adopt M4 permits issued pursuant to section 402(p) of the
Federal Clean Water Act to include the requirements of the Trash Provisions. However, the Trash
Provisions also alow the Regional Board a choice with respect to initiating implementation. The
Trash Provisions obligate the regional boards, within 18 months after the effective date of the
Trash Provisions, to issue one of the following orders to M$S4 permittees, to implement Trash
Provisions:

1. Modify, re-issue, or adopt the applicable M4 permit to add
provisions implementing the Trash Provisions and requiring each
M$S4 permittee to give written notice within three months of the
effective date of the implementing permit stating whether the
permittee elects to comply under Track 1 or Track 2; and for
permittees that have elected to comply with Track 2, submit an
implementation plan to the regional board within eighteen months
of the implementing permit; or

3 A water quality objectiveisdefined as“. . . the limits or levels of water quality constituents or characteristics
which are established for the reasonable protection of beneficial uses of water or the prevention of nuisance within a
specific area” Cal. Water Code § 13050(h).

4 State Board Resolution No. 2015-0019, Ocean Plan at Chapter 11.C.5 of Appendix D.

5 State Board Resolution No. 2015-0019, ISWEBE Plan at Chapter I11.A of Appendix E.

6 State Board Resolution No. 2015-0019 (Chapter 111.1.6 of Appendix D of the Ocean Plan and Chapter 1V.A.2 of
Appendix E of the ISWEBE Plan).

" 1bid.

8 Appendix D to the Trash Provisions adding Chapter 111.L.2 to the Ocean Plan and Appendix E to the Trash
Provisions adding Chapter IV.A.3.a. to the ISWEBE Plan.

9 Trash Provisions, Staff Report, pp. 19, 20 and 22.



2. Issue an order pursuant to Water Code section 13267 or
13383 requiring M $4 permittees to submit within three months from
receipt of the order, written notice stating whether the permittee
elects to pursue Track 1 or Track 2; and for permittees that have
elected to comply with Track 2, submit an implementation plan to
theregional board within eighteen months of the receipt of the Water
code section 13267 or 13383 order.'°

As set forth in the Trash Provisions, “Track 1" and “Track 2" are defined as follows;

Track 1: Installation, operation, and maintenance of “full capture
systems’ for all storm drains that capture runoff from “priority land
uses’ in Claimant’s jurisdiction;*! or

Track 2. Instalation, operation, and maintenance of any
combination of “full capture systems’, “multi—benefit projects’,
“other treatment controls’, and/or “institutional controls’ within
either the jurisdiction of the Co-permittee or within the jurisdiction
of the Co-permittee and contiguous M$4 permittees. The Co-
permittee may determine the locations or land uses within its
jurisdiction to implement any combination of controls. The Co-
permittee shall demonstrate that such combination achieves “full
capture system equivalency”. The Co-permittee may determine
which controls to implement to achieve compliance with “full
capture system equivalency”. It is, however, the State Water
Board' s expectation that the Co-permittee will elect to install “full
capture systems’ where such installation is not cost-prohibitive.'?

The Trash Provisions further require the following in terms of time schedule, required
milestones and final compliance deadline, monitoring and reporting:

1. For M$4 permittees that elect to pursue Track 1, full
compliance with the trash discharge prohibition shall occur within
ten (10) years of the effective date of the first implementing permit.
In addition, the implementing permit must require the M$4
permittees to demonstrate achievements of interim milestones such
as average load reductions of ten percent (10%) per year or other
progress to full implementation. In no case may the fina
compliance date, which will be included in the implementing

10 Appendix D to the Trash Provisions adding Chapter 111.L.4.a.(1)A and B to the Ocean Plan and Appendix E to
the Trash Provisions adding Chapter 1V.A.5.a.(1)A and B to the ISWEBE Plan.

1 Appendix D to the Trash Provisions adding Chapter 111, L.2.a.(1) to the Ocean Plan and Appendix E to the Trash
Provisions adding Part 1, Chapter 1V, A.3.a.(1) to the ISWEBE Plan. Provisionsin quotes are defined in the
glossaries to the Ocean Plan and the ISWEBE Plan.

2. Appendix D to the Trash Provisions adding Chapter 111, L.2.a.(2) to the Ocean Plan and Appendix E to the Trash
Provisions adding Part 1, Chapter 1V, A. 3.a.(2) to the ISWEBE Plan. Provisionsin quotes are defined in the
glossaries to the Ocean Plan and the ISWEBE Plan.



permit, be later than fifteen (15) years from the effective date of the
Trash Provisions;®

2. For M3 permittees that elect to pursue Track 2, full
compliance shall occur within ten (10) years of the effective date of
the first implementing permit and requiring the permittees to
demonstrate achievement of interim milestones such as average load
reductions of ten percent (10%) per year or other progress to full
implementation. In no case may the final compliance date, which
will be included in the implementing permit, be later than fifteen
(15) years from the effective date of the Trash Provisions;**

3. For M$4 permittees that elect to pursue Track 1 to monitor
and annually report to the regional board demonstrating installation,
operation, maintenance, and the Geographic Information System
(GIS) mapped location and drainage area served by its full capture
systems;*® and

4, For M$4 permittees that elect to pursue Track 2, to develop
and implement a monitoring plan that demonstrates the
effectiveness of its compliance systems and to report the results of
such monitoring to the regional board on an annual basis;*® and

5. Require M$4 permittees that elect to pursue Track 2, to
develop and implement a monitoring plan that demonstrates the
effectiveness of its compliance systems and to report the results of
such monitoring to the regional board on an annua basis which
include GIS-mapped locations and drainage area served by each
compliance system.’

B. THE TRASH ORDER

On June 2, 2017, the Regional Board issued the Trash Order to “implement[] the initial
steps of the Trash Provisions ... in accordance with Water Code section 13383, as specified in the
Trash Provisions and as further authorized by Clean Water Act section 308(a) and 40 Code of
Federal Regulations part 122.41(h).” 18

13 Appendix D to the Trash Provisions adding Chapter 111.L.4.a.(2) to the Ocean Plan and Appendix E to the Trash
Provisions adding Chapter IV.A.5.a.(2) to the ISWEBE Plan.

14 Appendix D to the Trash Provisions adding Chapter 111.L.4.a.(3) to the Ocean Plan and Appendix E to the Trash
Provisions adding Chapter IV.A.5.a.(3) to the ISWEBE Plan.

15 Appendix D to the Trash Provisions adding Chapter 111.L.5.a. to the Ocean Plan and Appendix E to the Trash
Provisions adding Chapter IV.A.6.a. to the ISWEBE Plan.

16 Appendix D to the Trash Provisions adding Chapter 111.L.4.a.(4) to the Ocean Plan and Appendix E to the Trash
Provisions adding Chapter IV.A.5.a.(4) to the ISWEBE Plan.

17 Appendix D to the Trash Provisions adding Chapter 111.L.5.b. to the Ocean Plan and Appendix E to the Trash
Provisions adding Chapter 1V.A.6.b. to the ISWEBE Plan.

8 Trash Order at p. 1.



The Trash Order imposes the following requirements on Claimant:*°

1.

In addition to the activities expressly mandated by the Trash Order, the Trash Order states
that the Trash Provisons minimum monitoring and reporting requirements be implemented
through an M$4 permit (see Section |.A., above). Monitoring and reporting requirements obligate
Claimant to demonstrate installation, operation, maintenance, and GIS mapped location and
drainage area served by its full capture systems and, for Track 2 entities, to demonstrate the
effectiveness of systems.?’ The Trash Order states that “Regiona Board staff will recommend
including monitoring and reporting requirements in the next iteration of the Grand Terrace M4

By August 31, 2017, submit electronically a letter to the Santa
Ana Regional Board identifying the Co-permittee’s selected
method of compliance, (Track 1 or Track 2) as defined
previously in this Order.

Track 2 Permittees Only: By November 30, 2018 submit
electronically to the Santa Ana Regional Board an
implementation plan, subject to approval by the Executive
Officer, that describes the following:

a

The combination of controls selected and the rationale
for the salection;

How the combination of controlsis designed to achieve
Full Capture System Equivalency;

How Full Capture System Equivalency will be
demonstrated;

If using a methodology other than the attached
recommended Visual Trash Assessment Approach to
determine trash levels, a description of the methodology
used; and,

If proposing to select locations or land uses other than
Priority Land Uses, ajustification demonstrating that the
aternative land uses generate trash at rates that are
equivalent to or greater than the Priority Land Uses.

Permit, which are at least as stringent as those in the Trash Provisiong].]”?

19 |pid. at p. 5.

20 Appendix D to the Trash Provisions adding Chapter 111.L.5.b. to the Ocean Plan and Appendix E to the Trash

Provisions adding Chapter 1V.A.6.b. to the ISWEBE Plan.

2 Trash Order at p. 3.



Finally, as noted above, full implementation the trash discharge prohibition must occur
within 15 years after the Trash Provisions — by the end of 2030. Thus, the clock is running on
Claimant’ s compliance obligations.

II. PROGRAM BACKGROUND: COOPERATIVE FEDERALISM, THE CLEAN
WATER ACT, AND PORTER-COLOGNE

The Clean Water Act?? and Porter-Cologne?” provide the legal background for issuance of
the Trash Order.

A. FEDERAL LAW —-THE CLEAN WATER ACT

The Clean Water Act, adopted in 1972, isthe principal federal |aw regulating water quality.
One of the primary toolsfor regulating discharges from point sourcesto waters of the United States
isapermit issued pursuant to the Clean Water Act’s NPDES program.?* M S4s serving apopul ation
of more than 100,000 and some designated M $4s were first regulated under the NPDES program
in 1987.

The Clean Water Act regulates discharges of pollutants into waters of the United States
under a structure of cooperative federalism.?® Each state is required to adopt water quality
standards applicable to intrastate waters within its jurisdiction.?® States must also identify waters
that do not meet water quality standards, rank those water bodies by priority, and develop tota
maximum daily loads (“TMDLS’) for those water bodies and assign wasteload allocations
(“WLA") to existing and future point sources of pollution as water quality based effluent
limitations.?” The US EPA has the initial authority to administer the NPDES permitting program
within a state.® The US EPA is required to suspend the federal permitting program and to
authorize a state “to administer its own permit program” when that state presents “the program it
proposesto establish and administer under state law” and demonstratesthat “the laws of such State
. . . provide adequate authority to carry out the described program.”?°

NPDES permits issued under state laws must meet the requirements of the suspended
federal program.® States may issue permits with requirements exceeding the requirements of the
federal program; states cannot, however, issue permits with reguirements less stringent than the
requirements of the federal program.®! This structure establishes two separate permitting

233 U.S.C. §1251 et seq.

2 Water Code § 13000 et seq.

2433 U.S.C. 81342 (“Section 402").

%33 U.S.C. §1251; Aminoil U.SA,, Inc. v. Cal. State Water Resources Control Board (9th Cir. 1982) 674 F.2d
1227, 1228 (superceded by statute on other grounds as noted in Beeman v. Olson (9th Cir. 1987) 828 F.2d 620, 621).
%33 U.S.C. §1313 (“Section 303).

2733 U.S.C. §1313(d). 40 C.F.R. § 130.2 subd. (h).

2833 U.S.C. §1342, subds. (a), (b).

2933 U.S.C. § 1342, subds. (b), (c)(1) [emphasis added]; 40 C.F.R. § 123.1, subd. (d)(1) [“ Upon approva of a State
program, the Administrator shall suspend the issuance of Federal permits for those activities subject to the approved
State program.”].

3033 U.S.C. §1342, subd. (b).

8133 U.S.C. §1370.



programs:. (1) afederal program administered by the EPA, and (2) a state program, if authorized
by the EPA, which operates under state law and is subject to limited EPA oversight.

B. CALIFORNIA LAW —PORTER-COLOGNE

Immediately after adoption of the Clean Water Act in 1972, California became the first
state authorized to implement a state permitting program under state law.3? California sought
authorization of its program “in order to avoid direct regulation by the federal government of
persons aready subject to regulation under state law].]”3® As an authorized state, California's
permitting system is a state program operating under state law. The State Board and the nine
Regiona Water Quality Control Boards comprise “the principal state agencies with primary
responsibility for the coordination and control of water quality.”3*

One primary difference between Porter-Cologne and the Clean Water Act is the role
Congress intended the CWA to play in the state regulatory scheme. When adopting the Clean
Water Act, Congress preserved the states’ ability to impose more stringent water quality controls,
alowing the Act to be a federal baseline for water quality.®® California quickly elected to
incorporate the Clean Water Act’sNPDES program into itsexisting regulatory structure, becoming
the first state in the nation authorized to issue NPDES permits. The California Legislature
determined that assuming the responsibility was “in the interest of the people of the state, in order
to avoid direct regulation by the federal government of persons already subject to regulation
under state law pursuant to thisdivision . .. .”%

Porter-Cologne provides California with broader authority to regulate water quality than
the State would have if it were operating exclusively under the Clean Water Act.3” Courts have
recognized that orders of the State and Regional Boards can and do exceed the requirements of the
Clean Water Act or are not otherwise required by federal law. For example, the California Supreme
Court acknowledged that NPDES permits may contain requirements that exceed the federal Clean
Water Act,®® The Court of Appeal for the Fourth Appellate District considered whether permit
termsin an M4 Permit issued by the Regiona Board involving compliance with numeric effluent
limits, were either “authorized” or “required” by the Clean Water Act, and held that: “it is well
settled that the Clean Water Act authorizes states to impose water quality controls that are more
stringent than are required under federal law.”3® More recently, the California Supreme Court held

32 County Sanitation Dist. No. 2 of Los Angeles County v. County of Kern (2005) 127 Cal.App.4th 1544, 1565-66.
33 Water Code, § 13370, subd. (c) [emphasis added].

34 Water Code, § 13001, City of Burbank v. State Water Resources Control Bd. (2005) 35 Cal.4th 613, 619.

35 Section 510 of the Clean Water Act, codified at 33 U.S.C. § 1370, acknowledges the states’ authority to adopt or
enforce standards or limitations regarding the discharge of pollutants provided such standards are not less stringent
than the “effluent limitation, or other limitation, effluent standard, prohibition pretreatment standard or standard of
performance”’ under the Clean Water Act.

36 Water Code, § 13370, subd. (c) [emphasis added].

37 See Burbank, supra, 35 Cal.4th at 618; Building Industry Association of San Diego County v. State Water
Resources Control Board (2002) 124 Cal.App.4th 866, 881 (“It is well settled that the Clean Water Act authorizes
states to impose water quality controls that are more stringent than are required under federal law.”).

38 Burbank, supra, 35 Cal.4th at 618.

39 Building Industry Association of San Diego County, supra, 124 Cal.App.4th at 881; see also Defenders of Wildlife
v. Browner (9th Cir. 1999) 191 F.3d 1159, 1165 (federal law does not require the US EPA or the states to impose
any specific requirements other than those expressly set forth in federal regulations or the text of the CWA).
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that the regional water boards are not compelled by general standards in the Clean Water Act to
impose any specific requirements.*

Finally, Porter-Cologne authorizes the State Board “to adopt water quality control plans
...” for waters that require water quality standards under the Clean Water Act.** The Ocean Plan
and ISWEBE are such water quality control plans.*? The objectivesin awater quality control plan
are not self-implementing, but must be implemented through a permit, such as an NPDES permit,
or other order, such as awaste discharge requirement.*

As part of Porter-Cologne, Water Code section 13383 authorizes the state to issue orders
to certain local government agencies, among others, and provides the following:

(a) The state board or a regional board may establish monitoring,
inspection, entry, reporting, and recordkeeping requirements ... for
any person who discharges, or proposes to discharge, to navigable
waters, any person who introduces pollutants into a publicly owned
treatment works, any person who owns or operates, or proposes to
own or operate, apublicly owned treatment works or other treatment
works treating domestic sewage, or any person who uses or
disposes, or proposes to use or dispose, of sewage sludge.

(b) The state board or the regional boards may require any person
subject to this section to establish and maintain monitoring
equipment or methods, including, where appropriate, biological
monitoring methods, sample effluent as prescribed, and provide
other information as may be reasonably required...*

The State Board issued the Trash Provisions under its discretionary authority under Porter-
Cologne, and the Regional Board issued the Trash Order as an executive order pursuant to its
discretionary authority under Section 13383 of the Water Code.*®

1. STATE MANDATE LAW

Section 6 of Article X111 B of the California Constitution requires the State to provide a
subvention of funds to local government agencies any time the Legislature or a state agency
requires the local government agency to implement a new program, or provide a higher level of
service under an existing program. Section 6 states in relevant part:

Whenever the Legislature or any state agency mandates a new
program or higher level of service on any loca government, the

40 Department of Finance v. Commission on State Mandates (2016) 1 Cal.5th 749, 765.

41 Water Code § 13170.

42 State Board Resolution No. 2015-0019.

4 Seg, e.g., Tahoe-Serra Preservation Council v. State Water Resources Control Bd. (1989) 210 Cal . App.3d 1421,
1438, reh'g denied and opinion modified (June 28, 1989) (water quality plans do “not dictate the manner in which a
[person] can meet the standard”).

4 Water Code § 13383.

4 Trash Order at p. 1.



State shall provide a subvention of funds to reimburse such local
governments for the cost of such program or increased level of
service. ... %

The purpose of Section 6 “is to preclude the state from shifting financial responsibility for
carrying out governmental functions to local agencies, which are ‘ill equipped’ to assume
increased financial responsibilities because of the taxing and spending limitations that articles X111
A and XIII B impose.”# The section “was designed to protect the tax revenues of local
governments from state mandates that would require expenditure of such revenues.”*® In order to
implement Section 6, the Legislature enacted a comprehensive administrative scheme to define
and pay mandate claims* Under this scheme, the Legislature established the parameters
regarding what constitutes a state mandated cost, defining “ costs mandated by the state” to include:

any increased costs which alocal agency ... isrequired to incur after
July 1, 1980, as aresult of any statute enacted on or after January 1,
1975, or any executive order implementing any statute enacted on
or after January 1, 1975, which mandates a new program or higher
level of service of an existing program within the meaning of
Section 6 of Article X111 B of the California Constitution.>

Government Code section 17556 identifies seven exceptions to the rule requiring
reimbursement for state mandated costs.®® The exceptions are as follows:

@ The claim is submitted by a local agency . . . that . . .
requested |egislative authority for that local agency . . . toimplemen
the program specified in the statute, and that statute imposes costs
upon that local agency . . . requesting the legislative authority. . . .

(b) The statute or executive order affirmed for the state a
mandate that had been declared existing law or regulation by action
of the courts.

(c) The statute or executive order imposes a requirement that is
mandated by a federal law or regulation and results in costs
mandated by the federal government, unless the statute or executive
order mandates costs that exceed the mandate in that federal law or
regulation. . ..

46 Cal. Congt. art. X111 B, § 6.

4County of San Diego v. Sate of California (1997) 15 Cal.4th 68, 81; County of Fresno v. Sate of California
(1991) 53 Cal.3d 482, 487.

4County of Fresno, supra, 53 Cal.3d at 487; Redevelopment Agency v. Commission on Sate Mandates (1997) 55
Cal.App.4th 976, 984-985.

49 Gov. Code § 17500, €t seq.; Kinlaw v. Sate of California (1991) 54 Cal.3d 326, 331, 333 (statute establishes
“procedure by which to implement and enforce section 6”).

%0 Gov. Code § 17514.

51 Gov. Code § 17556.



(d) The local agency . . . has the authority to levy service
charges, fees, or assessments sufficient to pay for the mandated
program or increased level of service. . ..

(e The statute, executive order, or an appropriation in a Budget
Act or other bill provides for offsetting savings to local agencies. .
. that result in no net costs to the local agencies. . . , or includes
additional revenue that was specifically intended to fund the costs
of the state mandate in an amount sufficient to fund the cost of the
state mandate. . . .

()] The statute or executive order imposes duties that are
necessary to implement, or expressly included in, a ballot measure
approved by the voters in a statewide or local election. . . .

(o)) The statute created a new crime or infraction, eliminated a
crime or infraction, or changed the penalty for a crime or infraction,
but only for that portion of the statute relating directly to the
enforcement of the crime or infraction.

In the 2016 case Department of Finance v. Commission on State Mandates, the California
Supreme Court addressed a question considered by several courts and this Commission: Are
requirements imposed by state water boards on local agencies in MS4 permits exclusively
“federal” mandates, exempt from the requirement for the State to provide for a subvention of state
funds under Article X111 B section 6 of the California Constitution? In answering this question,
the Supreme Court set forth the test for determining what constitutes a federal versus a state
mandate in the context of the State’ s administration of the NPDES permitting program under state
law. That testis:

If federal law compels the state to impose, or itself imposes, a
requirement, that requirement is a federal mandate. On the other
hand, if federal law gives the state discretion whether to impose a
particular implementing requirement, and the state exercises its
discretion to impose the requirement by virtue of a “true choice,”
that requirement is not federally mandated.

In addition to settling the matter of how the Commission is to determine what constitutes afederal
versus a state mandate, the Supreme Court also answered another question critical to proceedings
before this Commission: who has the burden of establishing that a requirement is mandated by
federal law. “In the context of these proceedings, the State has the burden to show the challenged
conditions were mandated by federal law.” >

In Department of Finance, the California Supreme Court determined that the Clean Water
Act does not mandate any requirement in an order issued by the State or Regional Boards “if the
federa law givesthe state discretion whether to impose a particular implementing requirement and

521d. at 769.
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the state exercises its discretion to impose the requirement by virtue of a ‘true choice'[.]”*2
Applying this principle, the Court of Appeal for the Third Appellate District determined that
requirements imposed in an NPDES permit were state mandates because the terms were not
expressly required by federal law, but instead were imposed by the State pursuant to the State’s
exercise of discretion.> In addition, the Court of Appeal rejected the State’s argument that the
finding by the San Diego Regiona Board that the permit requirements were “necessary” to meet
thefederal “maximum extent practicable’ standard equated to afinding that the permit requirement
was the only means of meeting the standard, holding that “’[i]t is simply not the case that, because
acondition was in the Permit, it was, ipso facto, required by federal law.”

The Trash Order imposes state mandated activities and costs on Claimant, and none of the
exceptions in Government Code section 17556 excuse the State from reimbursing Claimant for
the costs associated with implementing the Trash Order. The Trash Order therefore represents a
state mandate for which Claimant is entitled to reimbursement.

IV.STATEMENT OF TIMELINESS*

The Trash Order became effective on June 2, 2017. Pursuant to Government Code section
17551(c), this Test Claim is submitted within 12 months of the effective date of the Trash Order.

V. STATEMENT OF ACTUAL COSTS EXCEEDING $1,000

As set forth in the attached Declaration of Alan French (“Declaration”),> Claimant has
incurred actua increased costs as aresult of the mandates set forth herein in excess of $1,000.

53 Department of Finance v. Commission on State Mandates (2016) 1 Cal.5th 749, 765.

>4 Department of Finance v. Commission on State Mandates (2017) 18 Cal.App.5th 661, 683-684, review denied
2018 Cal. LEX1S 2647, April 11, 2018.

55 1d. at 682-683 citing Department of Finance, supra, 1 Cal.5" at p. 768.

%6 Gov. Code § 17551(c).

5" Declaration at 1 13.
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VI.STATE MANDATED ACTIVITIESAND COSTS

The Trash Order imposes new requirements on Claimant that it was not required to
implement prior to issuance of the Trash Order.® The new programs and activities and costs
imposed by the Trash Order are as follows:

A. TRACK SELECTION MANDATE
1. Challenged Program Requirement

The Trash Order required Claimant to select one of two tracks for implementing the Trash
Provisions (the “Track Selection Mandate”).® Claimant selected Track 1. The Track Selection
Mandate, located on page 5 of the Trash Order, required the following:

By August 31, 2017, submit electronically aletter to the Santa Ana
Regional Board identifying the Co-permittee’s selected method of
compliance, (Track 1 or Track 2) as defined previously in this
Order.®

2. Description of Newly Mandated Activities

Because Claimant selected Track 1, Claimant was not required to undertake any activities
pursuant to the Track 2 Implementation Plan Mandate.®*

3. Description of Existing Requirementsand Costs

Prior to the Trash Order, existing requirements of federal and state law did not include any
of the activitiesimposed by the Trash Order, and there were no costs related to existing activities.®?
That is, Claimant has never been required to study or plan to install full capture systems for trash
or implement compliance measures that have the equivalency of full capture systems for trash.

4. Actual Increased CostsIncurred During Fiscal Year 2016-2017

Because Claimant selected Track 1, Claimant did not incur any costs pursuant to the Track
2 Implementation Plan Mandate in Fiscal Y ear 2016-2017.53

%8 Declaration at 1 10.
%9 Trash Order at p. 5. Declaration at 7. Test Claim p. 7-1-5.
80 Trash Order at p. 5. Declaration at 7. Test Claim p. 7-1-5.
61 Declaration at 1 8.c.
62 Declaration at 1 10.
8 Declaration at 1 8.c.
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5. Actual and Estimated I ncreased CostsIncurred During Fiscal Year 2017-2018

During Fiscal Y ear 2017-2018, Claimant continued to undertake the activities described in
Section VI.A.2 and to incur costs associated with staffing and contract work. In Fiscal Year 2017-
2018, Claimant expended the following amount to implement the Track Selection Mandate, as
set forth in paragraph 12 and Exhibit A of the Declaration:%*

Fiscal Year Costs of Implementing
Track Selection Mandate

2017-2018 $489.00
B. ONGOING IMPLEMENTATION MANDATE
1. Challenged Program Requirement

As set forth on page 1 of the Trash Order, Claimant must fully comply with the Trash
Provisions no later than fifteen (15) years after the effective date of the Trash Provisions
(December 2, 2015), or December 2, 2030.%° The Trash Order constitutes “the initial steps of the
Trash Provisions,” which ultimately require Claimant to implement, monitor, and report on
implementation of, its selected track (the “Ongoing Implementation Mandate’). Claimant will
also be required to achieve interim milestones toward full compliance with the Trash Provisions,
such as “average load reductions of ten percent (10%) per year or other progress to full
implementation.” %

2. Description of Newly Mandated Activities

As set forth in paragraphs 8.d and 11, of the Declaration, the Ongoing Implementation
Mandate required Claimant to undertake the following activities designed to implement the
selected track, monitor implementation, and report on the results of the monitoring, and which
involved and will involve staff and contract labor continuing indefinitely:67

1. establish a program for funding and constructing
infrastructure improvements,®

2. implement best management practices,®

3. maintain improvements after construction,”

54 Declaration at 1 12; Gov. Code § 17564.

8 Trash Order at p. g; Test Claim p. 7-1-1.

5 Trash Order at p. 4; Test Claim at p. 7-1-4; see also State Water Resources Control Board Order No. 2015-0019,
Ocean Plan at 111.L.4.a.(2), (3) and ISWEBE Plan at A.5.a.(2), (3).

57 Declaration at 118.d, 11,].

8 Declaration at 1 8.d.i.

% Declaration at 1 8.d.i.

0 Declaration at 18.d.ii.
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4. monitor the construction and maintenance of the
improvements,’* and

5. draft reports of the improvements, their operation, and
maintenance. "2

In other words, Claimant must establish a program for planning, funding and constructing
citywide infrastructure improvements; install full capture systems throughout its city boundaries;
implement best management practices;, operate and maintain the systems after construction
through regular clean-out of trash; track and monitor the construction and maintenance of the
improvements; and draft and submit reports to the Regional Board.

3. Description of Existing Requirementsand Costs

Prior to the Trash Order, Claimant was not required and did not undertake any of the
Ongoing Implementation Mandate activities listed above.” Thus, the Trash Order does not modify
existing activities. The Trash Order requires Claimant to undertake new activities.

4. Actual Increased CostsIncurred During Fiscal Year 2016-2017

During Fiscal Year 2016/2017, Claimant did not incur any costs to comply with the
Ongoing Implementation Mandates.

5. Actual Increased Costs Incurred During Fiscal Year 2017-2018

To implement the mandated activities, Claimant was required to undertake the activities
described in Section V1.C.2, above during Fiscal Year 2017-2018.” During Fiscal Y ear 2017/18
and 2018/19, Claimant expended and expects to extend the following amounts to implement the
Ongoing Il mplementation Mandate, as set forth in paragraph 12 and Exhibit A of the Declaration:

Fiscal Year Costs of Implementing Ongoing
| mplementation Mandate

2017-2018 $3592.00

2018-2019 $6,500.00

" Declaration at { 8.d.iii.

72 Declaration at ¥ 8.d.iv.

73 Declaration at 1 10.

7 Declaration at 1 8, 11, 12.
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The new activities required by the Trash Selection Mandate and the Ongoing
Implementation Mandate for the Fiscal Y ears 2016/17, 2017/18, and 2018/19 are summarized as
follows:

Mandate FY 2016/2017 FY 2017/2018 FY 2018/2019
Track Selection $0.00 $489.00 $0.00
(Trash Order p. 5)

Track 2 Implementation $0.00 $0.00 $0.00
Mandate (Trash Order p. 5)

Ongoing Implementation $0.00 $3,592.00 $6,500.00

(Trash Order p. 1)
Total $0.00 $4,081.00 $6,500.00

C. COSTSASSOCIATED WITH MANDATED ACTIVITIESARE REIMBURSABLE

The mandates created by the Trash Order meet both tests established by the California
Supreme Court for determining what constitutes a reimbursable state mandated local program.”™
As set forth by the Supreme Court, a*“program” within the meaning of article X111 B, section 6, is
one that carries out “the governmental function of providing services to the public, or laws which,
to implement a state policy, impose unique requirements on local governments and do not apply
generaly to all residents and entitiesin the state.”®  This definition has two, alternative prongs,
only one of which has to apply in order for the mandate to qualify as a program.””

The activities mandated by the Trash Order meet both prongs. First, the Trash Order
requires Claimant to provide services to the public: the collection of trash discharged by third-
parties. The stated goa of the Trash Provisions is to “address the impacts of trash to the surface
waters of Californiathrough the establishment of a statewide narrative water quality objective and
implementation requirements to control trash, including the prohibition against the discharge of
trash.””® The stated purpose of the Trash Order isto establish “theinitial stepsin planning for the
implementation of the Trash Amendments ... in accordance with Water Code section 13383.” 7
Thereisno doubt that the Trash Order isintended to do and doesin fact carry out the State’ s policy
of prohibiting the discharge of trash to the surface waters of the state.®

Second, the activities mandated by the Trash Order “impose unique requirements on local
governments’ that do not generally apply to all residents and entities in the state and they are
intended to “implement a state policy.”8 Claimant seeks reimbursement for the mandated
activities required by the Trash Order. There are no provisions in the Trash Order that extend the

> County of Los Angeles v. Sate of California (1987) 43 Cal. 3d 46.

®1d. at 56.

77 Carmel Valley Fire Protection Dist. v. Sate of California (1987) 190 Cal.App.3d 521, 537.

8 Trash Provisions, p. 2, 1 8.

7 Trash Order, p. 1-2, Section 3. Test Claim p. 7-1-2, 7-1-3. The NPDES Permit for the San Diego Region is not
up for renewal until May 2018, which is more than 18 months after the issuance of Resolution No. 2015-0019. Asa
result, the San Diego Regional Board issued an interim order as authorized by statute in preparation for the renewal
of the NPDES Permit later in 2018 or early in 2019.

8 The State Board' s Staff Report describes at length the service to the public and the State policy goals served by
the Trash Provisions. Trash Provisions, Staff Report, pp. 5-7.

81 County of Los Angeles v. Sate of California (1987) 43 Cal.3d 46, 56.
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requirements to any non-governmental entities. The specific mandated activities for which
Claimant seeks reimbursement are unique to local government.®?

VIl. STATEWIDE COST ESTIMATE®

Unlike other regional boards, which acted to implement the Trash Provisions by issuing a
single Water Code section 13383 order to all MS4 permittees within its jurisdiction, the Regional
Board issued identical ordersto permittees under itsjurisdiction, on anindividual basis. Therefore,
the cost estimates provided relate only to Claimant’sindividual costs. Those costs are detailed in
paragraph 13 of the Declaration submitted in support of this Test Claim and are $11,070.00.

Claimant isinformed that the Regional Board has issued substantively similar ordersto the
Trash Order to other M 34s within the Regional Board’ s jurisdiction and that other regional boards
have issued orders comparable to the Trash Order to other M S4 permittees.* Claimant isinformed
that other MS4s who received such comparable orders may be filing test clams with the
Commission.& Claimant is not able to estimate the total amount of such other anticipated claims.8

The State Board conducted an economic evaluation of the cost of implementing the Trash
Provisions on aper capitabasisfor certain jurisdictions subject to the Trash Provisions.®” The Cost
Study was developed pursuant to the economic anaysis requirements of Water Code sections
13170 and 13241(d) and not pursuant to the requirements applicable to this Test Claim.®
Notwithstanding these limitations and the limitations in the previous paragraph, the Cost Study
estimated the statewide cost per capita per year for Phase | M$4 entities, such as Clamant, to
comply with the Trash Provisions ranged from $4 to $10.67. With an estimated statewide
population of 16.4 million, the Cost Study estimates statewide costs for Phase | M$4 entities
subject to the Trash Provisions to be between $65,600,000 and $174,988,000 per year.

VIII. THE TRACK SELECTION MANDATES, TRACK 2 IMPLEMENTATION
MANDATESAND THE ONGOING IMPLEMENTATION MANDATES ARE STATE
MANDATES;, NO EXCEPTIONSTO SUBVENTION REQUIREMENT APPLY

The Trash Order imposes state mandated activities and costs on Claimant. No exception to
the subvention requirement of Section 6 applies to the present Test Claim. %

82 Trash Provisions, Staff Report, pp. 12-14 (discussing application of Trash Provisions to municipalities).

8 Gov. Code § 17553(b)(1)(E).

8 Declaration at 1 15.

8 1bid.

8 |bid.

87 State Water Resources Control Board Resolution No. 2015-0019, Fact Sheet, Appendix C (“Cost Study”).

8 Cost Study, p. C-2.

8 Cost Study, p. C-2.

% Gov. Code § 17556. The Trash Order does not constitute legis ative authority for Claimant to undertake the
mandated activities. Claimant also did not request issuance of the Trash Order. The Trash Order has not been
declared existing law or regulation by action of the courts. It does not provide for offsetting savings to Claimant, and
therefore cannot result in no net costs. The mandated activities are not necessary to implement, and are not expressly
included in, aballot measure approved by the votersin a statewide or local election. The Trash Order did not create
or eliminate a new crime or infraction or change the penalty for a crime or infraction.
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A. THE TRASH ORDER ISA STATE, NOT A FEDERAL, MANDATE

The Trash Order explicitly states that the Regional Board issued the Trash Order pursuant
to Water Code section 13383.%! The Trash Order is thus an action of the State pursuant to state
law, not federal law.%

None of the federal laws or regulations cited in the Trash Order requires the Trash Order
mandated activities.*® In Department of Finance, the California Supreme Court articul ated several
factors in applying the Supreme Court Test, the application of which lead to the same conclusion
here.% First, if federal law gives the state discretion over whether to impose a particular
requirement, and the State exercises its discretion to impose the requirement by virtue of a“true
choice,” the requirement is not federally mandated.®® Second, in applying this principle to the
federal mandates exception, the Commission properly looksto the express provisions of thefederal
law and regulations.®® And third, the State bears the burden of demonstrating that the challenged
requirements “were the only means by which the [aleged federal requirements] could be
implemented.®’

The federal laws and regulations cited in the Trash Order do not require local government
agencies to undertake the Track Selection Mandate, the Track 2 Implementation Plan Mandates,
or the Ongoing Implementation Mandates. Instead, the cited federal laws and regulations are
directed to the Sate and give the Sate discretion over whether to impose the Trash Order mandated
activities on local government.®® Further, at the time the Trash Order was issued, there was no
technical determination that the Trash Order isthe “only means’ of meeting afederal requirement
Therefore, the Regional Board’ sfinding that the Trash Order wasissued as arequirement of federal
law is not correct or otherwise entitled to deference.®®

Section 302 of the Clean Water Act does not require local governments to undertake the
Track Selection Mandate, the Track 2 Implementation Plan Mandates, or the Ongoing
Implementation Mandates.’®® Under Section 302, the Sate is authorized to exercise its discretion
to establish effluent limitations for point source discharges.'®*

Section 303 of the Clean Water Act and Sections 130.7 and 131.1 through 131.8 of Title
40 of the Code of Federal Regulations, do not require local governments to undertake the Track
Selection Mandates, the Track 2 Implementation Plan Mandates, or the Ongoing Implementation

9 Trash Order at p. 1.

9 Gov. Code § 17756(c).

9 See Trash Order at pp. 2, 4, citing to 33 U.S.C. 88 1312, 1313, 1318; 40 C.F.R. 88 122.41(h),
122.41(d)(2)(vii)(B), 130.7, 131.

9 Department of Finance v. Commission on State Mandates (2016) 1 Cal.5th 749, 765-769, as modified on denial of
reh'g (Nov. 16, 2016).

% Dept. of Finance, supra, 1 Cal.5th at 765.

% Dept. of Finance, supra, 1 Cal.5th at 767.

97 Dept. of Finance, supra, 1 Cal.5th at 768.

% Trash Order at pp. 2, 4, citing to 33 U.S.C. §§ 1312, 1313, 40 C.F.R. §§ 122.41(h), 122.44(d)(1)(vii)(B), 130.7,
131.

9 Compare Trash Order at p. 4, with Dept. of Finance, supra, 1 Cal.5th at 768.

100 Environmental Defense Fund, Inc. v. Costle (E.D.N.Y. 1977) 439 F.Supp. 980, 1006 (the State has “discretion to
impose effluent limitations as prescribed by section 302(a)”).

10133 U.S.C. § 1312(a).
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Mandates.1®? Under these provisions, the State is required to identify waters which do not meet
water quality standards; the Sate is then required to rank those water bodies by priority; and the
State must develop total maximum daily loads (“TMDLS’) for water bodies with wasteload
allocations assigned to existing and future point sources of pollution aswater quality based effluent
limitations.1®® Not only are Section 303 and Regulation Sections 130.7 and 131.1 through 131.8
directed to the Sate, these provisions preserve substantial discretion to the State to act in amanner
that is“consistent with the assumptionsand requirements of any available wasteload allocations
for the discharge prepared by the State and approved by EPA[.]”1%* These federal provisions thus
preserve the State’s discretion in determining the means of compliance. In other words, federal
law does not require the State to hold local agencies strictly accountable to these new standards
once they are adopted.

Section 308 of the Clean Water Act does not require local governments to undertake the
Track Selection Mandate, the Track 2 Implementation Plan Mandates, or the Ongoing
Implementation Mandates. Under Section 308, the Sate is authorized to require the owner or
operator of any point source to establish and maintain records and undertake monitoring.%®
Interpreting this section, the Fourth Circuit has held that Section 308(a) “gives EPA discretion to
require such monitoring[.]” Because Section 308 may authorize, but does not require, the State to
impose the Trash Order mandated activities, the State exercised its discretion in issuing the Trash
Order.1%

Finally, under Section 122.44 of Title 40 of the Code of Federal Regulations, the Sateis
required to issue permits containing certain types of conditions.’®” Not only is Section 122.44
directed to the State, it does not require local governments to undertake the Track Selection
Mandates, the Track 2 Implementation Plan Mandates, or the Ongoing Implementation Mandates.

None of the federal laws or regulations cited in the Trash Order requires alocal agency to
undertake the Track Selection Mandates, the Track 2 Implementation Plan Mandates, or the
Ongoing Implementation Mandates. Thus, federal law did not compel the State or Regional Board
to impose the Trash Provisions or Trash Order on Claimant. Their imposition was a discretionary
choice by the State and Regional Boards. The Trash Provisions and Trash Order are state, not
federal, mandates.

B. CLAIMANT DOESNOT HAVE FEE AUTHORITY TO OFFSET ITSCOSTS!%®

The State is required to reimburse Claimant’s costs of complying with the Trash Order
mandates because Claimant lacks authority to levy service charges, fees, or assessments sufficient
to pay for the mandates in the Trash Order.*® Case law has recognized three general categories of

10233 U.S.C. 8§1313; 40 C.F.R. 8§ 130.7, 131.1 — 131.8.

103 33 U.S.C. § 1313(d). 40 C.F.R. § 130.2 subd. (h).

104 33 U.S.C. § 1313 (emphasis added).

1533 U.S.C. §1318(a).

106 33 U.S.C. § 1318; Webb v. Gorsuch (4th Cir. 1983) 699 F.2d 157, 161; see also Coastal Envtl. Rights Found. v.
California Reg'l Water Quality Control Bd. (2017) 12 Cal.App.5th 178, 191 (“Asthe permitting agency, the
Regional Board has wide discretion to determine monitoring requirements.”).

10740 C.F.R. §122.44.

108 Gov. Code § 17553(b)(1)(F)(V).

109 Gov. Code § 17556(d).
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local agency fees or assessments available to pay for state mandates: (1) special assessments based
on the value of benefits conferred; (2) development fees exacted in return for permits or other
government privileges; and (3) regulatory fees imposed as an exercise of police power.!1°

This Commission has determined that “alocal agency does not have sufficient fee authority
within the meaning of Government Code section 17556 if the fee or assessment is contingent on
the outcome of an election by voters or property owners.” 1!

Virtualy al revenue-generating devices enacted by a local government are considered
taxes subject to voter-approval requirements unless the revenue-generating device falls within
certain exceptions enumerated under Article X111 of the California Constitution.*? Section 1(d) of
Article X111 C of the California Constitution defines atax as “any levy, charge or exaction of any
kind imposed by alocal government, except the following:

(1) A charge imposed for a specific benefit conferred or privilege
granted directly to the payor that is not provided to those not
charged, and which does not exceed the reasonabl e costs to the local
government of conferring the benefit or granting the privilege.

(2) A charge imposed for a specific government service or product
provided directly to the payor that is not provided to those not
charged, and which does not exceed the reasonabl e costs to the local
government of providing the service or product.

(3) A charge imposed for the reasonable regulatory costs to alocal
government for issuing licenses and permits, performing
investigations, inspections, and audits, enforcing agricultural
marketing orders, and the administrative enforcement and
adjudication thereof.

(4) A charge imposed for entrance to or use of local government
property, or the purchase, rental, or lease of loca government

property.

(5) A fine, penalty, or other monetary charge imposed by thejudicial
branch of government or a local government, as a result of a
violation of law.

(6) A chargeimposed as a condition of property development.

10 Gnclair Paint v. State Board of Equalization (1997) 15 Cal .4th 866, 874; Commission on State Mandates
Statement of Decision (“ Statement of Decision”), Discharge of Stormwater Runoff, Test Claim 07-TC-09, at 102.
11 Statement of Decision 07-TC-09 at 105-106 (determining that alocal agency lacks sufficient authority within the
meaning of Government Code section 17556 if the fee or assessment is contingent on the outcome of an election by
voters or property owners); Gov. Code 8§ 17553(b)(1)(G).

12 Cal. Congt. art. X111 D § 2(b), (d).
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(7) Assessments and property-related fees imposed in accordance
with the provisions of Article X111 D.1%3

Further, assessments and property-related fees imposed on owners or occupants of red
property by their ownership or use of property constitutes a property-related fee governed by
Article XI11 D of the California Constitution.*** Article X111 D requires majority voter approval of
property related fees, “[€]xcept for fees or charges for sewer, water, and refuse collection
serviceq .]"°

Asexplained in the following sections, Claimant lacks sufficient “authority” to pay for the
mandates in the Trash Order within the meaning of Government Code section 17556 because any
charge, fee, or assessment is contingent on the outcome of an el ection by voters or property owners
and because a development fee is not available to fund the state mandates in the Trash Order.

1. ActivitiesMandated By TheTrash Order Do Not Convey Unique BenefitsOr Deal
With Unique Burdens Being Imposed On Claimant By Individual Persons,
Businesses Or Property Owners.

Claimant lacks authority to pay for the Trash Order mandates using special assessments
because the mandated activities do not provide a benefit directly to any potential payor that is not
provided to those not charged.*® In order for a special assessment to qualify for an exemption
from the definition of “tax,” and thus for an exemption from the voter-approval requirement, the
amount of the fee must be no more than necessary to cover the reasonable costs of the
governmental activity, and the manner in which those costs are allocated to a payor must bear a
fair or reasonable relationship to the payor's burdens on, or benefits received from, the activity
funded by the fee.*'” The person or business being charged the fee may only be charged afee based
on the portion of thetotal government costs attributabl e to burdens being placed on the government
by that payor or an amount based on the direct benefits the payor receives from the program or
facility being funded by the fee.

The activities mandated by the Trash Order are designed “to address the impacts trash has
on the beneficial uses of surface waters’ throughout Claimant’s jurisdiction.*'® These mandates
are part of the Trash Provisions' larger goa to improve water quality by reducing the presence of
trash in MS4s.1¥® By furthering the goal of improving water quality throughout Claimant’s
jurisdiction, the benefits of Claimant’ s activities under the Trash Order are conferred on all persons
within Claimant’s jurisdiction.!®® As set forth in more detail in the discussion of the Salinas case
in Section V111.B.2, the costs associated with implementing the mandatesin the Trash Order cannot
betied to adirect benefit or service experienced by any individual businesses, property owners, or
residents.*?! Thus, although the Trash Order focuses on “ Priority Land Uses” as areas that should

113 Cal. Congt. art. X111 C § 1(d).

114 See Cal. Congt. art. X111 D 88 2(h), 3(a).

115 Cal. Congt. art. X111 D § 6(c).

116 Cal. Congt. art. X111 C 88 1(e)(2), (2).

17 Cal. Congt. art. X111 C 88 1(e)(2), (2).

118 Trash Order at p. 1.

119 State Board Resolution No. 2015-0019 at 11 1-6.
120 Declaration at 1 14.

121 | bid.
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ultimately receive Full Capture Systems, Claimant’ s selection between Track 1 and Track 2 does
not create any direct or specific benefits for people or properties within Priority Land Uses.*?? The
mandated costs benefit water quality jurisdiction-wide.”® For these reasons, it would be
impossible to identify benefits from the mandates in the Trash Order that any individual resident,
business, or property owner receivesthat are distinct from benefits conferred on all persons within
the jurisdiction.?*

Because the benefits conferred by the activities mandated by the Trash Order apply to all
people and property in Claimant’s jurisdiction, Claimant cannot levy a special assessment or fee
on certain payors based on their unique benefit or service received. Any fee charged by Claimant
for costs related to the Trash Order, therefore, would not meet the requirement of Article X111 C
88 1(e)(1) and 1(e)(2) and would be subject to voter approval.

2. Property-related feesto fund Trash Order mandatesrequire voter approval

Claimant lacks authority to impose property-related fees without voter approva because
feesimposed to cover the costs associated with the mandated activities in the Trash Order are not
“charges for sewer, water, and refuse collection services” and do not qualify for an exemption
from the voter-approval requirement.'?® The costs of complying with the Trash Order mandates
are costs related to Claimant’ s operation of its M S4.1%

Any tax that funds a specific program, such as a stormwater management program is a
“gpecia tax,” subject to the requirements of article X111 A, section 4, and article XIIl C, section
2(d) of the California Constitution. These constitutional provisions require specia taxes to be
approved by 2/3 of the voters of the portion of the jurisdiction subject to the fee.

A feeimposed on owners or occupants of real property that istriggered by their ownership
or use of property within the jurisdiction constitutes a property related fee governed by article X1
D of the California Constitution. Article X111 D requires voter approval of most property related
fees. Relevant portions of article X111 D, section 3(a) provide that:

(&) No tax, assessment, fee, or charge shall be assessed by any
agency upon any parcel of property or upon any person as an
incident of property ownership except ... (2) Any specia tax
receiving a two-thirds vote pursuant to § 4 of Article X1l A ... (4)
Fees or charges for property related services as provided by this
article....”

Article X111 D, section 2(e) defines afee or charge as:

122 1bid.

123 Trash Order at p. 1.

124 Declaration at § 14.

125 Cal. Congt. art. X111 D § 6(c); see also Howard Jarvis Taxpayers Association v. City of Salinas (2002) 98
Cal.App.4th 1351, 1358 (determining that fees imposed to fund stormwater management activities are property-
related fees that are not exempted from voter-approval as sewer, water or refuse collection services).

126 See Trash Order at p. 1 (“trash is typically generated on land and transported to surface water, predominantly
through municipal separate storm sewer system (M$4) discharges.”); see also Declaration at { 5.c.
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“... any levy other than an ad valorem tax, a specia tax, or an
assessment, imposed by an agency upon a parcel or upon a person
as an incident of property ownership, including a user fee or charge
for aproperty related service.”

Article X111l D, section 2(h) defines property-related serviceas”... apublic service having
adirect relationship to property ownership.”

Article XI1I D, section 6(c) requires voter approval for most new or increased fees and
charges. It provides. “Except for fees or charges for sewer, water, and refuse collection services,
no property related fee or charge shall be imposed or increased unless and until that fee or charge
is submitted and approved by a majority vote of the property owners of the property subject to the
fee or charge or, at the option of the agency, by atwo-thirds vote of the electorate residing in the
affected area. ...”

In Howard Jarvis Taxpayers Association v. City of Salinas (2002) 98 Ca.App.4th 1351
(“Salinas’) the court of appeal struck down afeethat the City of Salinas attempted to enact to fund
the city’ s stormwater management program. The Court held that a stormwater fee was a property
related fee governed by Article XI1I D and that such a fee could not be imposed unless it was
approved by the voters.

The fee at issue in that case was a storm drainage fee enacted by the Salinas City Council
but not approved by the voters of the City. The purpose of the fee was to fund and maintain a
program put in place to comply with the City’ s obligations under its MS4 Permit. The fee would
be imposed on “users of the storm water drainage system,” and the City characterized thefeeas a
user fee recovering the costs incurred by the City for the use of the City’ s storm and surface water
management system by property owners and occupants.

The City attempted to develop a methodology that based the fee on the amount of runoff
leaving certain classes of property. The fee was charged to the owners and occupiers of al
developed parcels and the amount of the fee was based on the impervious area of the parcel. The
rational e used by the City for basing the fee on impervious area was that the impervious area of a
property most accurately measured the degree to which the property contributed runoff to the
City’ s drainage facilities. Undeveloped parcels and developed parcels that maintained their own
storm water management facilities or only partially contributed storm or surface water to the City's
storm drainage facilities were required to pay in proportion to the amount they did contribute
runoff or used the City’s treatment services.

The City asserted that the fee did not require voter approval under Article X111 D § 6(c) on
two grounds. First, the City argued that the fee was not a “ property related” fee but rather a“ user
fee” which the property owner could avoid simply by maintaining a storm water management
facility on the property. The City argued that because it was possible to own property without
being subject to the fee that it was not a fee imposed “as an incident of property ownership.” %’
Second, the City argued that, even if the fee could be characterized as aproperty related fee, it was
exempted from the voter approval requirements by provisions of Article X111 D § 6(c) that allow

2"Howard Jarvis Taxpayers Association v. City of Salinas (2002) 98 Cal.App.4th 1351, 1354.
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local governments to enact fees for sewer and water services without prior voter approval.'?® The
Court rejected both arguments.

The Court in Salinas found that because the fee was not directly based on or measured by
use, comparable to the metered use of water or the operation of a business, it could not be
characterized as a use fee. Rather the fee was based on ownership or occupancy of a parcel and
was based on the size of the parcel and therefore must be viewed as a property related fee.'?® The
court observed:

The City itself treats storm drainage differently from its other sewer
systems. The stated purpose of [the City storm drainage fee
ordinance] was to comply with federal law by reducing the amount
of pollutants discharged into the storm water, and by preventing the
discharge of “non-storm water” into the storm drainage system,
which channels storm water into state waterways ... the City's storm
drainage fee was to be used not just to provide drainage service to
property owners, but to monitor and control pollutants that might
enter the storm water before it is discharged into natural bodies of
water.

The court concluded that the storm drainage fee “burden[s] landowners as landowners,”
and thus it was in reality a property related fee subject to the requirements of Article X111 D and
not auser fee. The fee was therefore subject to the voter-approval requirements of Article X111 D
unless one of the exceptions in section 6(c) of that section applied.t*

The Court then went on to reject that the City’ s contention that the feefell within exemption
from the voter-approval requirement applicable to fees for sewer or water servicesin Section 6(c).
The court concluded that that the term “sewer services” was ambiguous in the context of both
Section 6(c) and Article XIIl D as awhole. The Court found that, because Article X1l D was
enacted through the initiative process, the rule of judicial construction that an enactment must be
strictly construed required the court to take a narrow reading of the sewer exemption. The Court
went on to hold that the sewer services exception in Article X111 D § 6(c) was applicable only to
sanitary sewerage and not to services rel ated to stormwater. '3

The Court likewise rejected the argument that the storm drainage fee fell within provisions
of Article X111 D 8 6(c) exempting fees for water services from the voter approval requirements.
The court held:

...[W]e cannot subscribe to the City's suggestion that the storm
drainage fee is “for . . . water services.” Government Code section
53750, enacted to explain some of the terms used in articles X111 C
and XIII D, defines “ ‘[w]ater’ “ as “any system of public
improvements intended to provide for the production, storage,

128 | pig,

12914, at p. 1355.

130 | pigl,

131 4. at pp.1357-1358.
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supply, treatment, or distribution of water.” (Gov. Code, § 53750,
subd. (m).) The average voter would envision “water service” asthe
supply of water for personal, household, and commercial use, not a
system or program that monitors storm water for pollutants, carries
it away, and dischargesit into the nearby creeks, river, and ocean.®

Consistent with the Court’ s rejection of Salinas's fee as a user fee and as a sewer or water
service fee, any fee imposed to cover the costs of the Trash Order mandates would be a property-
related fee, and that fee would not qualify as a fee for water, sewer, or fee “refuse collection.” 33
Asin Salinas, Claimant does not rely on meters to measure either the amount of runoff leaving
properties in Claimant’s jurisdiction or the amount of trash generated by Priority Land Use
areas.3 Further, the type of trash at issue in the Trash Order cannot be collected through typical
refuse collection services.*® Thistrash is specifically targeted by the Trash Order becauseit evades
collection through typical refuse collection services and ends up in storm water runoff.13¢

3. Costs of complying with the Trash Order mandates are not related to property
development

Claimant lacks authority to pay for the Trash Order mandates using development fees
because Claimant’s costs are not associated with any development activity. The Trash Order is
designed to address trash generated as aresult of already-devel oped properties.*>’ For this reason,
the costs associated with the Trash Order’s mandates cannot be linked to a discrete permit or
service provided to any development project.

4. Conclusion

In summary, Articles X1l A, X1l C, and XIII D of the California Constitution require
voter approval of any funding mechanism available to Claimant to fund the costs of complying
with the Trash Order mandates. Any fees devel oped by Claimant to fund the mandatesin the Trash
Order could only beimposed by some form of special tax or property related fee that would require
approval by either a 2/3 vote of the electorate subject to the tax; or amajority vote of the property
owners subject to the property related fee. Claimant thus lacks sufficient “authority” for purposes
of Government Code section 17556 to levy service charges, fees, or assessments to pay for the
Trash Order’ s mandates.**

132 | bid.

133 Cal. Congt. art. X111 D § 6(c).

134 Declaration at  14.

1% Declaration at 1 14.

136 Trash Order at p. 1.

137 See Trash Order at p. 2.

138 Statutes 2017, Chapter 536 (“SB 231") revised Government Code section 53570 to define the word “sewer,” as
used in Article X111 D, and added Government Code section 53751 to provide additional context for that definition.
SB 231 expands the definition of “sewer” under Article XI11 D to include storm water-related services and exempts
storm water-related fees and charges from the majority affirmative vote requirement set forth in Article X111 D,
section 6(c). Although SB 231 purports to allow the majority protest process under Article X111 D, section 6(a)(2)
for storm water-related fees and charges, Claimant does not have the right or the power, i.e., authority, to levy afee,
charge, or assessment sufficient to fund the mandated Trash Provisions or Trash Order. Theissue of the Article XI1I
D majority protest process's effect on the funding of a state mandate is currently subject to review by the Third
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C. CLAIMANT DOESNOT HAVE OTHER FUNDING SOURCES™

Claimant is not aware of any state, federal or non-local agency funds that are or will be
availableto fund these new activities.**° The costs claimed by Claimant, however, are the net costs
to Claimant which are not recovered through any grants, if any, provided to Claimant for purposes
of complying with the Trash Order.4!

IX.PRIOR RELATED MANDATE DETERMINATIONS
The Commission has made determinations on related matters as follows:

Municipa Stormwater and Urban Runoff Discharges, Case Nos.:
03-TC-04, 03-TC-19, 03-TC-20, 03-TC-21

Discharge of Stormwater Runoff, Order No. R9-2007-0001, Case
No.: 07-TC-09.

X. LEGISLATIVELY DETERMINED MANDATES
There have been no legislatively determined mandates on the Trash Order. 4
XI.CONCLUSION

The Trash Order imposes state mandated activities and costs on Claimant. Those state
mandated costs are not exempted from the subvention requirements of Section 6. Claimant lacks
authority to develop and impose fees to fund any of these new State mandated activities. Claimant
therefore respectfully requests that the Commission find that the mandated activities set forth in
this Test Claim are state mandates that require subvention under Section

District Court of Appeal in the case of Paradise Irrigation District v. Commission on State Mandates, (Sacramento
County Superior Court 34-2015-80002016). No decision has been rendered in this case, and thus, Claimant reserves
the right to provide further briefing on thisissue and the effect of SB 231.

139 Gov. Code 8§ 17553(b)(1)(F)(i —iv).

140 Declaration at 1 16-19.

141 | bid.

142 Gov. Code § 17553(b)(1)(G).
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SECTION 6

DECLARATION OF ALAN FRENCH

IN SUPPORT OF TEST CLAIM
IN RE
SANTA ANA REGIONAL WATER QUALITY CONTROL BOARD
WATER CODE SECTION 13383 ORDER TO SUBMIT
METHOD TO COMPLY WITH STATEWIDE TRASH PROVISIONS

OF

CITY OF GRAND TERRACE



DECLARATION OF ALAN FRENCH

|, Alan French, declare as follows:

1. | make this declaration based upon my own persona knowledge, except for those
matters set forth on information and belief, and as to those matters | believe them to be true, and if
called upon to testify, | could and would competently testify to the matters set forth herein.
Specifically, | have personal knowledge of the matters set forth in paragraphs 1 through 14 of this
Declaration and am informed and believe the matters set forth in paragraphs 15 through 19 of this
Declaration.

2. | have received the following degrees and certifications: Bachelor’s Degree Civil
Engineering, PE 45702.

3. | have held my current position as Public Works Director for approximately 1.2
years. My duties include: regulatory and manageria oversight of the City’ s storm water (NPDES)
management program, including, but not limited to, the development of the Storm Water Pollution
Prevention Plans (SWPPP) for City of Grand Terrace Capital Improvement Projects, devel opment
of Water Quality Management Plans (WQMPs) for both public and private development with the
City of Grand Terrace, oversight of the City’s Commercid, Industrial and Restaurant Inspection
Program and Construction Site Inspection Programs, preparation of various documents, including
the City’s response to the Trash Policy or Trash Amendment. | also coordinate the City’s storm
water compliance efforts.

4, The State Water Resources Control Board (“ State Board”) adopted Resolution No.
2015-0019, known as the “Trash Provisions,” on April 7, 2015. The Trash Provisions became

effective December 2, 2015. | have reviewed and | am familiar with the Trash Provisions.



a. The Trash Provisions ordered Regional Water Quality Control Boards, among
other things, to include the requirements set forth in the Trash Provisions in
permits or ordersissued, and to be issued, to M4 permittees.

b. Based on the order from the State Board, the California Regional Water Quality
Control Board, Santa Ana Region (“Regional Board”) issued Water Code Section
13383 Order to Submit Method to Comply with Satewide Trash Provisons,
Requirements for Phase | Municipal Separate Storm Sewer System (MS4) Co-
Permittees Within the Jurisdiction of the Santa Ana Regional Water Quality
Control Board” (the “Trash Order”), on June 2, 2017. | have reviewed and am
familiar with the Trash Order.

c. TheRegiona Board issued the Trash Order to Claimant as the owner or operator
of amunicipal separate storm sewer system (“MS4”) and as a co-permittee under
Regiona Board Order R8-2009-0030, which imposes various requirements on the
Claimant in regards to discharges to and from its M $4.

6. The Trash Order required the Claimant to select between two “tracks” to implement
a prohibition of trash discharge to surface waters of the State and to report that selection to the
Regional Board. Track 1 requiresinstallation of stormwater treatment control systems (called “Full
Capture Systems’), meeting specific design criteria, in al storm drains that capture runoff from
developed, high-density residential, industrial, commercial, mixed urban, and public transportation
sites, facilities and land uses (called “Priority Land Uses’). Track 2 requires installation of a
combination of full capture systems, multi-benefit projects, or other treatment or institutiona
controls that reduce the same trash load that would be reduced if full capture systems were

installed, operated, and maintained for all storm drainsthat capture runoff from Priority Land Uses.
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7. The Trash Order established two deadlines: (1) by August 31, 2017, select atrack
for implementation (the “Track Selection Mandate”). The Track Selection Mandate is found on
page 5 of the Trash Order; and (2) if Track 2 was selected, to submit an implementation plan (the
“Track 2 Implementation Plan Mandate”) by November 30, 2018. The Track 2 Implementation
Plan Mandate isfound on page 5 of the Trash Order. The Trash Provisions establish adeadline for
full implementation of the trash prohibition of fifteen years after the effective date of the Trash
Provisions, which requires Claimant to undertake ongoing activities to implement the selected
track (“Ongoing Implementation Mandates’). The Ongoing Implementation Mandates are located
on page 1 of the Trash Order.

8. Through my employment with Claimant, | am involved in Claimant’s activities
required to comply with the Trash Order. The activities required to comply with the Trash Order

include the following (collectively the “Trash Order Mandated Activities’):

a. Track Selection Mandate:

i. identify Priority Land Use areas within Claimant’ s jurisdiction;

ii. assess whether Claimant has authority to install Full Capture Systemsin
all Priority Land Use aress,

iii. assess the feasibility of installing Full Capture Systemsin Priority Land
Use aress;

iv. assess the availability and feasibility of Multi-Benefit Projects and other
Treatment or Institutional Controls available to Claimant in Priority Land

Use aress,
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V. assess whether alternative land use designations were better suited for
implementing Full Capture Systems or alternative trash control
regquirements; and

vi. assess the availability and feasibility of demonstrating Full Capture
System Equivalency.

b. Track 2 Implementation Plan Mandate:

i. assessthe combination of controlsthat would achieve Full Capture Systems
Equivaency;

ii. prepare an implementation plan that describes the alternative controls;
explains how those controls are designed to achieve Full Capture
System Equivalency; describes how Full Capture System Equivalency
will be demonstrated, including adescription of the methodology used;
and

iii. study whether land uses in the implementation plan, which are not Priority
Land Uses, generate trash at rates that are equivalent to or greater than the

Priority Land Uses.

c. Claimant ultimately selected Track 1.

d. Ongoing Implementation Mandate:

i. Establish aprogram to plan for and fund capital improvement projects and
implementation of best management practices throughout Claimant’s
jurisdiction;

ii.  maintain improvements after construction,
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iii. monitor the construction and maintenance of the improvements and
implementation of best management practices, and

iv. draft reports of the improvements, practices, their operation, and
mai ntenance.

0. The Trash Order was issued in Fisca Year 2016-2017. Claimant seeks
reimbursement of costs incurred in FY 2016-2017 and in FY 2017-2018 as well as any costs yet
to beincurred in future fiscal years.

10. Based on my involvement in implementing the Trash Order Mandated Activities,
the Trash Order requires Claimant to perform new activities that Claimant was not required to and
did not undertake prior to the issuance of the Trash Order and these are unique to loca
governmental entities, which are not required by federal law.

11. Implementing the Trash Order Mandated Activities has required Claimant to
expend significant resources on staffing/contract |abor, materials, and supplies. The Trash Order
required Claimant to expend resources as follows:

a. Staff and consultant costs to interpret the Trash Order, including meetings with
M$4 co-permittees;

b. Staff and consultant coststo review and analyze Priority Land Use areas within
Claimant’ sjurisdiction;

c. Staff and consultant costs to research available Full Capture Systems;

d. Staff and consultant costs to do afinancia anaysis of compliance options;

e. Staff and consultant costs to analyze the data and information obtained through

the studies described above;

f. Staff coststo conduct field investigations for Full Capture System installation;
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g. Staff coststo manage contractor installing Full Capture Systems,

h. Staff coststo analyzeinstallation locations and update municipal catch basin

inventory;

i. Capital costs expended on Full Capture Systems; and

j. Operations and maintenance costs expended on Full Capture Systems.

12. To date, Clamant incurred and expects to incur the following actual and estimated
increased costs to comply with the Trash Order mandated activities, as set forth in more detail in
Exhibit A:

a. Actua increased coststo comply with the Track Selection M andate imposed by
page 5 of the Trash Order in Fisca Year 2016/2017 are: $0.00

b. Actua increased costs to comply with the Track 2 Implementation Plan
Mandatein Fiscal Year 2016/2017 are: $0.00;

c. Actua costs to comply with the Ongoing I mplementation Mandates imposed
on page 1 of the Trash Order for Fiscal Y ear 2016/2017 are: $0.00.

d. Actua and estimated increased costs to comply with the Track 2
I mplementation Mandate in Fiscal Year 2017/2018 are: $0.00.

e. Actua and estimated increased costs to comply with the Track Selection
Mandate imposed by page 5 of the Trash Order in Fiscal Year 2017/2018 are:
$489.00.

f. Actua and estimated costs to comply with the Ongoing Implementation
Mandates imposed on page 1 of the Trash Order in Fiscal Year 2017/2018 are

$3592.00 and the costs in Fiscal Y ear 2018/2019 are $6,500.00.
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13. Asdeailed in Exhibit A, actual and estimated costs incurred by Claimant exceed

$1,000.

14. | have persona knowledge of the above staff and consultant costs, and | am
personally familiar with the terms and conditions of each of the contracts. In order to comply with
the Trash Order, City has entered into contracts with third parties, including but not limited to the
County of Orange. | am familiar with the terms and conditions of the contract. My staff, at my
direction, reviews and approves invoices from the vendors for the services rendered pursuant to
such contracts. | have reviewed and | am familiar with the books and records maintained by the
City inthe ordinary course of businessrelating to the City’ s effortsto comply with the Trash Order
and the information set forth in this declaration accurately reflects the information contained in
those records.

18. | have also personally reviewed and approved invoices from the vendors for
the services rendered pursuant to such contracts.

19. | have also been personally involved with devel oping the estimated increased

costs Claimant expects to incur in implementing the Trash Order.

14.  The costs associated with implementing the Trash Order mandated activities do not
arise from a direct benefit or service experienced by any individual businesses, property owners,
or residents, including people or properties within Priority Land Uses. The costs associated with
implementing the Trash Order mandated activities are study- and plan-related costs. Claimant does
not rely on meters to measure either the amount of runoff leaving properties in Claimant’s
jurisdiction or the amount of trash generated by Priority Land Use areas. The trash control features
contemplated by the Trash Order cannot be implemented or tracked through typical refuse
collection services. It isnot possible to link the costs with any benefits to any individual resident,
business, or property owner receivesthat are distinct from benefits conferred on all persons within

Claimant’ s jurisdiction.
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15. I am informed and believe that the Regional Board has issued orders comparable to
the Trash Order to other MS4s within the Regional Board’s jurisdiction and that other regional
boards have issued orders comparable to the Trash Order to other MS4 permittees. I am informed
and believe that other MS4s who received such comparable orders may be filing test claims with
the Commission. I am not able to estimate the total amount of such other anticipated claims.

16. I am not aware of any dedicated state or federal funds that are or will be available
to pay for these increased costs.

17. 1 am not aware of any non-local agency funds that are or will be available to pay
for these increased costs. Competitive grant funding through the Orange County Transportation
Authority is available to fund projects that improve overall water quality in Orange County from
transportation-generated pollution. The costs claimed by Claimant, however, are the net costs to
Claimant which are not recovered through grants, if any, applied for or provided to Claimant for
purposes of complying with the Trash Order.

18. I am not aware of any authority to assess a fee to offset these increased costs.

19. Ibelieve that the only available source to pay these increased costs are and will be
Claimant's general purpose funds.

I declare under penalty of perjury, under the laws of the State of California, that the

foregoing is true and correct.

77"‘-
Executed this /_ day of September 2018, in Gedwe fgfw California.

.. Fourd

ALAN FRENCH, PUBLIC WORKS DIRECTOR
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EXHIBIT A
TO

DECLARATION OF ALAN FRENCH

IN SUPPORT OF TEST CLAIM

INRE

SANTA ANA REGIONAL WATER QUALITY CONTROL BOARD

WATER CODE SECTION 13383 ORDER TO SUBMIT

METHOD TO COMPLY WITH STATEWIDE TRASH PROVISIONS

OF
CITY OF GRAND TERRACE
FY 16/17 FY17/18 FY 18/19
Track Selection Mandate
Staffing / contract labor 0.00 $489.00 0.00
Materials 0.00 0.00 0.00
Supplies 0.00 0.00 0.00
Track 2 Implementation Mandate
Staffing / contract labor
Materials
Supplies
Ongoing Implementation Mandate
Staffing / contract labor 0.00 $3592.00 $4,000.00
Materials 0.00 0.00 $2.500.00
Supplies 0.00 0.00 0.00
0.00TOTALS 0.00 $4,081.00 $6,500.00
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Water Boards
Santa Ana Regional Water Quality Control Board

June 2, 2017

Harold Duffrey

City Manager

City of Grand Terrace
22795 Barton Road
Grand Terrace, CA 92313

WATER CODE SECTION 13383 ORDER TO SUBMIT METHOD TO COMPLY WITH
STATEWIDE TRASH PROVISIONS; REQUIREMENTS FOR PHASE | MUNICIPAL
SEPARATE STORM SEWER SYSTEM (MS4) CO-PERMITTEES WITHIN THE
JURISDICTION OF THE SANTA ANA REGIONAL WATER QUALITY CONTROL
BOARD

Dear Mr. Duffrey,

The Santa Ana Regional Water Quality Control Board (Santa Ana Regional Board) is
charged with the protection of beneficial uses of surface water in parts of Orange,
Riverside, and San Bernardino counties. On April 7, 2015, the State Water Resources
Control Board (State Water Board) adopted statewide Trash Provisions' to address the
impacts trash has on the beneficial uses of surface waters. Throughout the state, trash is
typically generated on land and transported to surface water, predominantly through
municipal separate storm sewer system (MS4) discharges. Within the jurisdiction of the
Santa Ana Regional Board, these discharges from San Bernardino County’s Phase |
MS4s are regulated through the San Bernardino County MS4 Permit (Order No. R8-2010-
0036 NPDES No. CAS618036) pursuant to section 402(p) of the Federal Clean Water
Act.

The Trash Provisions establish a statewide water quality objective for trash and a
prohibition of trash discharge, or deposition where it may be discharged, to surface waters
of the State. For Phase | Co-permittees that have regulatory authority over Priority Land
Uses,? the Trash Provisions require implementation of the prohibition through
requirements incorporated into Phase | MS4 Permits and/or through monitoring and

' Amendment to the Water Quality Control Plan for Ocean Waters of California to Control Trash (Ocean Plan) and Part
1 Trash Provisions of the Water Quality Control Plan for Inland Surface Waters, Enclosed Bays, And Estuaries Of
California (ISWEBE Plan) to be adopted by the State Water Board. Documents may be downloaded from our website
at http://www.waterboards.ca.gov/water issues/programs/trash_control/documentation.shtml.

2 Defined in Enclosure, Trash Provision Glossary.

WiLLiam RuH, cHAR | KURT V. BERCHTOLD, EXECUTIVE OFFICER

3737 Main St Suite 500, Riverside, CA 92501 | www waterboards ca gov/santaana

& RECYCLED PAPER
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City of Grand Terrace -2- June 2, 2017

reporting orders, by June 2, 2017.3 Since the Trash Provisions have not yet been
implemented through the San Bernardino County MS4 Permit, the Santa Ana Regional
Board is implementing the initial steps of the Trash Provisions through this Order in
accordance with Water Code section 13383, as specified in the Trash Provisions* and as
further authorized by Clean Water Act section 308(a) and 40 Code of Federal Regulations
part 122.41(h). The implementation plans that are submitted in response to this Order are
subject to approval by the Executive Officer.

The Trash Provisions require Phase | Co-permittees that have regulatory authority over
Priority Land Uses to select either Track 1 or Track 2 as a method of compliance with the
trash prohibition. Each method is summarized below. Through this Order, the Santa Ana
Regional Board requires each Co-permittee to determine and report their selection: ®

1. Track 1: Install, operate, and maintain Full Capture Systems® for all storm drains
that capture runoff from the Priority Land Uses in their jurisdictions; or

2. Track 2: Install, operate, and maintain any combination of Full Capture Systems,
Multi-Benefit Projects’, other Treatment Controls’, and/or Institutional Controls’
within either the jurisdiction of the Co-permittee or within the jurisdiction of the Co-
permittee and contiguous MS4 permittees. The Co-permittee may determine the
locations or land uses within its jurisdiction to implement any combination of
controls. The Co-permittee shall demonstrate that such combination achieves Full
Capture System Equivalency’. The Co-permittee may determine which controls to
implement to achieve compliance with the Full Capture System Equivalency. It s,
however, the State Water Board’s expectation that the Co-permittee will elect to
install Full Capture Systems where such installation is not cost-prohibitive.

To ensure that each Co-permittee’s selection is completed accurately, the Santa Ana
Regional Board recommends each Co-permittee develop maps identifying Priority Land
Use areas within their jurisdiction, the corresponding storm drain network and associated
drainage areas, and proposed locations for certified Full Capture System installations.
Co-permittees that select the Track 2 method are encouraged to identify on the maps the
locations or land uses where a combination of controls, which are identified in Track 2
above, will be implemented to achieve Full Capture Systems Equivalency.

Co-permittees that select Track 1 may discover that there are locations where certified
Full Capture Systems cannot be implemented, or are better implemented within another
land use area. The Trash Provisions allow a Co-permittee to request substitution of one
or more Priority Land Uses with alternate land uses within their jurisdiction.

3 If you believe that your agency is not subject to the Trash Provisions because your agency does not have regulatory
authority over any Priority Land Use, please contact the Santa Ana Regional Board staff member identified below.

4 Chapter IV.A.5.a(1)B of the ISWEBE and Chapter Ill.L.4.a(1)B of the Ocean Plan.
5 Chapter IV.A.3.a of the ISWEBE Plan and Chapter Ill.L.2.a of the Ocean Plan.

6 Defined in Enclosure, Trash Provision Glossary.
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The Trash Provisions describe two examples of assessment approaches for Co-
permittees to demonstrate Full Capture System Equivalency when they select the Track
2 compliance method. Co-permittees may use alternative methods to demonstrate Full
Capture System Equivalency. One alternative method currently implemented in the San
Francisco Bay region relies heavily on the use of on-land visual trash assessments. A
description of the Visual Trash Assessment Approach’ is enclosed in this Order and may
be used by Co-permittees to meet the requirement for a baseline trash assessment.

Co-permittees choosing Track 2 may determine the locations or land uses within their
jurisdictions to implement any combination of controls that achieve Full Capture System
Equivalency. The plan to implement these controls is subject to approval by the Santa
Ana Regional Board Executive Officer.®

This Order directs MS4 Co-permittees selecting Track 2 to first assess trash levels of
Priority Land Uses. Co-permittees selecting Track 2 must, at a minimum, assess the
Priority Land Use areas, even if they subsequently select other locations or land uses
within their jurisdiction to implement any combination of controls that meet Full Capture
System Equivalency. If proposing to select locations or land uses other than Priority
Land Uses, the Co-permittees must assess trash levels at those locations or land uses
and provide a justification demonstrating that the selected locations or land uses generate
trash at rates that are equivalent to or greater than the Priority Land Uses.

The Trash Provisions provide the Santa Ana Regional Board with the authority to
determine that specific land uses or locations generate substantial amounts of trash in
addition to the priority land uses.® In the event the Santa Ana Regional Board makes that
determination, the Co-permittees will be required to comply with the requirements of the
Trash Provisions with respect to such land uses or locations.

Although not yet incorporated into the San Bernardino County MS4 Permit, the Trash
Provisions require that minimum Monitoring and Reporting requirements be implemented
through an MS4 Permit. The Santa Ana Regional Board staff will recommend including
monitoring and reporting requirements in the next iteration of the San Bernardino County
MS4 Permit which are at least as stringent as those in the Trash Provisions below:

1. Co-permittees that elect to comply with Track 1 shall provide a report to the Santa
Ana Regional Board demonstrating installation, operation, maintenance, and the
Geographic Information System (GIS) mapped location and drainage area served
by its Full Capture Systems on an annual basis.®

7 See Enclosure, Recommended Trash Assessment Minimum Level of Effort.

8 Chapter IV.A.5.a.(1)B. of ISWEBE Plan or Chapter Ill.L.4.a.(1)B. of the Ocean Plan.
9 Chapter IV.A.3.d. of ISWEBE Plan or Chapter Ill.L.2.d of the Ocean Plan.

0 Chapter IV.A.6.a. of ISWEBE Plan or Chapter Ill.L.5.a. of the Ocean Plan.
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2. Co-permittees that elect to comply with Track 2 shall develop and implement
monitoring plans that demonstrate the effectiveness of the Full Capture Systems,
Multi-Benefit Projects, other Treatment Controls, and/or Institutional Controls and
compliance with Full Capture System Equivalency''. Monitoring reports shall be
provided to the Santa Ana Regional Board on an annual basis, and shall include
GIS mapped locations and drainage area served for each of the Full Capture
Systems, Multi-Benefit Projects, other Treatment Controls, and/or Institutional
Controls installed or utilized by the Co-permittee. In developing the monitoring
reports the Co-permittee should consider the following questions:

a. What type of and how many Treatment Controls, Institutional Controls,
and/or Multi-Benefit Projects have been used and in what locations?

b. How many Full Capture Systems have been installed (if any), in what
locations have they been installed, and what is the individual and cumulative
area served by them?

c. What is the effectiveness of the total combination of Treatment Controls,
Institutional Controls, and Multi-Benefit Projects employed by the Co-
permittee?

d. Has the amount of Trash discharged from the MS4 decreased from the
previous year? If so, by how much? If not, explain why.

e. Has the amount of Trash in the MS4’s receiving water(s) decreased from
the previous year? If so, by how much? If not, explain why.

3. Co-permittees will be required to demonstrate achievement of interim milestones
such as average load reductions of 10% per year or other progress to full
implementation. Full compliance with the Trash Provisions shall occur within ten
(10) years of the effective date of the first implementing permit except as
specified in Chapter Ill.L.4.a.5 of Ocean Plan and Chapter IV.A.5.a.5 of the
ISWEBE Plan." In no case may the final compliance date be later than fifteen
(15) years from the effective date of the Trash Provisions (i.e. December 2,
2030).13

This Order is issued to implement federal law. The water quality objective established by
the Trash Provisions serves as a water quality standard federally mandated under Clean
Water Act section 303(c) and the federal regulations. (33 U.S.C. § 1312, 40 C.F.R. §
131.) This water quality standard was specifically approved by U.S. EPA following

" Chapter IV.A.6.b. of ISWEBE Plan or Chapter IIl.L.5.b. of the Ocean Plan.

2 The exception provides that, where the permitting agency, such as the Santa Ana Regional Board, makes a
determination that a specific land use generates a substantial amount of Trash, the permitting agency has discretion
to determine the time schedule for full compliance. In no case may the final compliance date be later than ten (10)
years from the determination.

3 Chapter IV.A.5.a.(2) and (3) of ISWEBE Plan or Chapter Ill.L.4.a.(2) and (3) of the Ocean Plan.
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adoption by the State Water Board and approval by the Office of Administrative Law. This
Order requests information necessary for municipal permittees to plan for implementation
of actions to achieve the water quality standard for trash. Further, the water quality
standard expected to be achieved pursuant to the Trash Provisions may allow each water
body impaired by trash and already on the Clean Water Act section 303(d) list to be
removed from the list, or each water body subsequently determined to be impaired by
trash to not be placed on the list, obviating the need for the development of a total
maximum daily load (TMDL) for trash for each of those water bodies. (33 U.S.C. §
1313(d); 40 C.F.R. § 130.7.) In those cases, the specific actions that will be proposed by
the municipal permittees in response to this Order substitute for some or all of the actions
that would otherwise be required consistent with any waste load allocations in a trash
TMDL. (40 C.F.R. § 122.44, subd. (d)(1)(vii)(B).) This Order nevertheless allows
municipal permittees to select specific proposed actions to meet the federal requirements.

The implementation plan required by this Order in clause 2 below is subject to approval
by the Santa Ana Regional Board’s Executive Officer. A request for an equivalent
alternative land use must be approved by the Santa Ana Regional Board’s Executive
Officer prior to installation and implementation of certified Full Capture Systems or Full
Capture System Equivalency trash controls.

California Water Code Section 13383(a) states the following:

“The state board or a regional board may establish monitoring, inspection, entry,
reporting, and recordkeeping requirements, as authorized by Section 13160, 13376, or
13377 or by subdivisions (b) and (c) of this section, for any person who discharges, or
proposes to discharge, to navigable waters, any person who introduces pollutants into a
publicly owned treatment works, any person who owns or operates, or proposes to own
or operate, a publicly owned treatment works or other treatment works treating domestic
sewage, or any person who uses or disposes, or proposes to use or dispose, of sewage
sludge.”

The reporting requirements of this Order are necessary to comply with the Trash
Provisions in the ISWEBE Plan and the Ocean Plan. Pursuant to California Water Code
section 13383, it is hereby ordered that the Co-permittee shall submit electronically the
following items:

1. By August 31, 2017, submit electronically a letter to the Santa Ana Regional Board
identifying the Co-permittee’s selected method of compliance, (Track 1 or Track 2)
as defined previously in this Order.

2. By August 31,2017, submit electronically a letter to the Santa Ana Regional Board

identifying the Co-permittee’s selected method of compliance, (Track 1 or Track 2)
as defined previously in this Order.
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3. Track 2 Permittees Only: By November 30, 2018 submit electronically to the
Santa Ana Regional Board an implementation plan, subject to approval by the
Executive Officer, that describes the following:

a. The combination of controls selected and the rationale for the selection;

b. How the combination of controls is designed to achieve Full Capture System
Equivalency;

c. How Full Capture System Equivalency will be demonstrated;

d. If using a methodology other than the attached recommended Visual Trash
Assessment Approach to determine trash levels, a description of the
methodology used; and,

e. If proposing to select locations or land uses other than Priority Land Uses,
a justification demonstrating that the alternative land uses generate trash at
rates that are equivalent to or greater than the Priority Land Uses.

4. Sign, certify, and submit all letters and the implementation plan with supporting
documentation required by this Order electronically to
santaana@waterboards.ca.gov.

5. Ensure that any person signing a letter, implementation plan and supporting
documentation required by this Order makes the following certification:

“I certify under penalty of law that this document and all attachments were
prepared under my direction or supervision in accordance with a system designed
to assure that qualified personnel properly gather and evaluate the information
submitted. Based on my inquiry of the person or persons who manage the system,
or those persons directly responsible for gathering the information, the information
submitted is, to the best of my knowledge and belief, true, accurate, and complete.
| am aware that there are significant penalties for submitting false information,
including the possibility of fine and imprisonment for knowing violations.”

The issuance of this Order is statutorily exempt from the provisions of the California
Environmental Quality Act (CEQA) pursuant to section 15262, Chapter 3, Title 14 of the
California Code of Regulations because this Order only requires feasibility or planning
studies for possible future actions which the Santa Ana Regional Board has not approved,
adopted, or funded. The Santa Ana Regional Board did consider environmental factors
associated with this Order and finds that the actions required in this Order will ensure
future protection of water quality and those associated beneficial uses the Santa Ana
Regional Board is charged to protect.
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Any person aggrieved by this action of the Santa Ana Regional Board may petition the
State Water Board to review the action in accordance with Water Code section 13320
and California Code of Regulations, title 23, sections 2050 and following. The State Water
Board must receive the petition by 5:00 p.m., 30 days after the date of this Order, except
if the thirtieth day following the date of this Order falls on a Saturday, Sunday, or state
holiday, the petition must be received by the State Water Board by 5:00 p.m. on the next
business day. Copies of the law and regulations applicable to filing petitions may be found
at the following webpage or will be  provided upon request.:
http://www.waterboards.ca.gov/public notices/petitions/water quality/index.shtml

Failure to comply with this Order, or falsifying any information provided therein, may result
in enforcement action including civil liabilities for late or inadequate reports, consistent
with Water Code section 13385.

Questions regarding this Order or any requests for assistance should be directed to Keith
L. Elliott at (951) 782-4925 or keith.elliott@waterboards.ca.gov.

Sincerely,

YtV AL

Kurt V. Berchtold
Executive Officer
Santa Ana Regional Water Quality Control Board

Enclosures (2): 1. Trash Provisions Glossary
2. State Water Resources Control Board Recommended Trash Assessment
Minimum Level of Effort

cc: Co-permittee NPDES Coordinators by e-mail
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STATE WATER RESOURCES CONTROL BOARD
RESOLUTION 2015-0019

AMENDMENT TO THE WATER QUALITY CONTROL PLAN FOR OCEAN WATERS OF
CALIFORNIA TO CONTROL TRASH AND PART 1 TRASH PROVISIONS OF THE WATER
QUALITY CONTROL PLAN FOR INLAND SURFACE WATERS, ENCLOSED BAYS, AND
ESTUARIES OF CALIFORNIA

WHEREAS:

1. The State Water Resources Control Board (State Water Board) adopted the Water Quality
Control Plan for the Ocean Waters of California (Ocean Plan) in 1972 and last revised it in
2012.

2. On March 15, 2011, the State Water Board adopted the California Ocean Plan Triennial
Review Workplan by Resolution 2011-0013, directing State Water Board staff to review the
high priority issues identified in the workplan, including the control of plastic debris and other
trash, and make recommendations for any necessary changes to the Ocean Plan.

3. Trash in the State’s surface waters is a pervasive problem and adversely affects numerous
beneficial uses including, but not limited, to wildlife habitat, marine habitat, preservation of
rare and endangered species, fish migration, navigation, and water contact and non-contact
recreation.

4. Studies show that trash is predominantly generated on land and then transported to a
receiving water body. The main transport pathway of trash to receiving water bodies is
through storm water transport.

5. In accordance with Clean Water Act section 303(d), the 2010 Integrated Report identifies
seventy-three water segments as impaired for trash or debris in California.

6. Water quality objectives adopted by the nine Regional Water Quality Control Boards
(referred to collectively as Regional Water Boards and individually as Regional Water Board)
vary for trash. The State Water Board and Regional Water Boards implement trash controls
through various means, including storm water permits, adopting and implementing total
maximum daily loads (TMDLs), and waste discharge requirements. Waters continue to be
impaired by trash, the regulatory control approaches vary, and there is a need for statewide
uniformity to control trash.

7. The State Water Board is authorized to revise and adopt water quality control plans in
accordance with the provisions of Water Code sections 13240 through 13244 for waters for
which water quality standards are required by the federal Clean Water Act. (Water Code §
13170.)
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14.

The goal of the Amendment to the Ocean Plan and Part | Trash Provisions of the Water
Quality Control Plan for Inland Surface Waters, Enclosed Bays, and Estuaries of California
(ISWEBE Plan) (collectively referred to as the Trash Amendments or individually as Trash
Amendment) is to address the impacts of trash to the surface waters of California through
the establishment of a statewide narrative water quality objective and implementation
requirements to control trash, including a prohibition against the discharge of trash.

The Staff Report developed for the Trash Amendments, titled “Proposed Final Staff Report,
including the Substitute Environmental Documentation” is a detailed technical document that
analyzes and describes the necessity and rationale for the development of the statewide
water quality objective and the implementation plan to control trash.

Pursuant to Water Code section 13170, a water quality control plan adopted by the State
Water Board supersedes a water quality control plan adopted by a Regional Water Board, to
the extent any conflict exists for the same waters. There are no conflicts between the Trash
Amendments and any existing water quality control plan.

The Trash Amendments apply to all surface waters of the State, with the exception of those
waters within the jurisdiction of the Los Angeles Regional Water Board where trash or debris
TMDLs are in effect prior to the effective date of the Trash Amendments.

The water quality objective shall be implemented through the prohibition of discharge and
other implementation requirements through permits issued pursuant to section 402,
subsection (p), of the Clean Water Act, waste discharge requirements, or waivers of waste
discharge requirements.

In accordance with Water Code section 13241, in establishing the narrative water quality
objective for trash, the State Water Board considered, as discussed more fully in the Staff
Report (at Section 9 and Appendix C), the applicable factors in establishing the narrative
water quality objective for trash: the past, present, and probable future beneficial uses of
surface waters that can be impacted by trash; environmental characteristics of these waters;
water quality conditions that could reasonably be achieved through a coordinated control
effort, and economic considerations. Adoption of the Trash Amendments is unlikely to affect
housing needs or the development or use of recycled water.

In developing, considering, and adopting the Trash Amendments, the State Water Board
complied with the procedural requirements contained in the regulations applicable to the
State Water Board’s certified exempt regulatory programs to comply with the California
Environmental Quality Act (CEQA) (23 Cal. Code Regs. §§ 3720-3780):

a. On June 26, 2007, the State Water Board held a public scoping meeting in
San Francisco regarding a potential amendment to the Ocean Plan to address trash and
solicited comments from the public and public agencies on the scope of the project,
alternatives, reasonably foreseeable methods of compliance, and the content of the
environmental analysis to be considered in the development of the project.

b. On October 7 and 14, 2010, the State Water Board sought public consultation in
Rancho Cordova and Chino, respectively, regarding a statewide policy for controlling
trash in waters of the state, and solicited comments on the scope and content of the
environmental information to be considered in the development of the project.
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c. The State Water Board convened a Public Advisory Group composed of ten
stakeholders representing municipalities, California Department of Transportation,
industry, and environmental groups. The Public Advisory Group met on July 26, 2011,
August 30, 2011, October 12 and 13, 2011, May 22, 2012, August 13, 2012, and
March 6, 2013 to provide comments on, and feedback to, the development of the
proposed Trash Amendments and Draft Staff Report.

d. In March, April, and May 2013, State Water Board held fourteen focused stakeholder
meetings to provide an overview of the development of the proposed Trash
Amendments and to receive feedback on key issues prior to the development and
distribution of the proposed Trash Amendments and the Draft Staff Report.

e. On June 10, 2014, the State Water Board provided notice to members of the public and
public agencies of the opportunity to submit written comments on the proposed Trash
Amendments and the Draft Staff Report; the written comment period; and the dates for
the public workshop and public hearing to receive oral comments and evidence
regarding the proposed Trash Amendments.

f. During the written public comment period, the State Water Board conducted a public
workshop on July 16, 2014, and a public hearing on August 5, 2014, to solicit public
comment and testimony regarding the proposed Trash Amendments and Draft Staff
Report.

g. The State Water Board provided written responses to seventy-six written public
comment letters timely received and three written comment letters received after the
comment deadline.

h. Based on the oral and written comments, the State Water Board revised the proposed
Trash Amendments and Draft Staff Report. On December 31, 2014, the State Water
Board distributed and posted the proposed Final Trash Amendments and proposed Final
Staff Report.

i. On February 12, 2015, the State Water Board provided a forty-five day notice to the
public that the State Water Board would hold a public meeting to consider the adoption
of the proposed Final Trash Amendments and approval of the Final Staff Report.

The Staff Report satisfies the substantive requirements applicable to the State Water
Board’s certified exempt regulatory programs to comply with CEQA.

a. The Staff Report contains a description of the project, a completed environmental
checklist, an identification of any significant or potentially significant adverse impacts of
the project; an analysis of reasonable alternatives to the project and mitigation
measures; and an environmental analysis of the reasonably foreseeable methods of
compliance, including a reasonable range of environmental, economic, and technical
factors, population and geographic areas. (23 Cal. Code Regs. § 3777, subds. (a)-(c).)
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17.

18.

b. The State Water Board is the lead agency for the proposed Trash Amendments. In
preparing the Staff Report’s environmental analysis pertaining to the reasonably
foreseeable methods of compliance, the State Water Board is “not required to conduct a
site-specific project level analysis of the methods of compliance, which CEQA may
otherwise require of those agencies who are responsible for complying with the plan or
policy when they determine the manner in which they will comply.” (Id. § 3777, subd.
(c).). Dischargers that have the Trash Amendment’s implementation requirements
incorporated into their respective permits will be required to select the specific method or
methods to employ to achieve compliance. Project-level analysis is expected to be
conducted by the appropriate public agency prior to implementation of project-specific
methods of compliance for the proposed Trash Amendments. The environmental
analysis in the Staff Report assumes that the project specific methods of compliance
would be designed, installed, and maintained following all applicable state and local
laws, regulations, and ordinances.

c. The Final Substitute Environmental Documentation consists of the Draft Staff Report
dated June 10, 2014, the Proposed Final Staff Report, comments and responses to
comments on the Draft Staff Report and the proposed Trash Amendments, the
environmental checklist, and this resolution. (ld. §§, 3777, 3779.5, subd. (b).)

Pursuant to Health and Safety Code section 57004, the Draft Staff Report and proposed
Trash Amendments underwent external scientific peer review through an interagency
agreement with the University of California. Peer review was solicited on March 10, 2014
and completed on July 14, 2014.

Adoption of the Trash Amendments is consistent with the State Antidegradation Policy
(State Water Board Resolution 68-16) and the federal Antidegradation Policy (40 CFR §
131.12).

The Trash Amendments do not become effective until approved by the State Office of
Administrative Law (OAL) and the Trash Amendments’ narrative water quality objective for
trash does not become effective until approved by the United States Environmental
Protection Agency (U.S. EPA).

THEREFORE, BE IT RESOLVED THAT:

1.

In accordance with California Code of Regulations, title 23, section 3779.5, subdivision (c),
and California Code of Regulations, title 14, section 15091, subdivision (a)(2), the State
Water Board hereby finds there are potentially significant impacts to air quality, biological
resources, cultural resources, geology/soil resources, hazards and hazardous materials,
hydrology/water quality, noise and vibration, public services, transportation/traffic, and
utilities/ service systems and potentially cumulative significant impacts related to noise and
vibration, air quality, transportation and circulation, utilities and service systems, and
greenhouse gas emissions by some of the reasonably foreseeable methods of compliance.
As discussed in the Staff Report, potentially significant impacts to air quality and potentially
cumulative significant impacts related to noise and vibration, air quality, transportation and
circulation, utilities and service systems, and greenhouse gas emissions may arise from the
installation and maintenance of one or more the different types of the full capture systems
and street sweeping. Also as discussed in the Staff Report, potentially significant impacts
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to biological resources, cultural resources, geology/soil resources, hazards and hazardous
materials, hydrology/water quality, noise and vibration, public services,
transportation/traffic, and utilities/ service systems may arise from the installation and
maintenance of one or more the different types of the full capture systems. The Staff
Report explains that measures are available for each method of compliance that, if
implemented, can reduce or eliminate those impacts. Selection of the methods of
compliance and mitigation measures are not under the control or discretion of the State
Water Board, and to the extent they are within the responsibility and jurisdiction of other
public agencies, such public agencies will be required to comply with CEQA in approving
the methods of compliance. Such agencies have the ability to implement the mitigation
measures, can and should implement the mitigation measures, and are required under
CEQA to consider whether to implement the mitigation measures when the agencies
undertake their own evaluation of impacts associated with specific activities to comply with
the Trash Amendments.

The State Water Board hereby approves and adopts the Final CEQA Substitute
Environmental Documentation, which was prepared, where appropriate, in accordance with
the provisions applicable to the State Water Board'’s certified exempt regulatory programs,
California Code of Regulations, title 23, sections 3777 through 3779.

. After considering the entire administrative record, including all oral testimony and

comments received at the adoption meeting, the State Water Board hereby adopts the
Trash Amendments, which are specifically titled the Amendment to the Water Quality
Control Plan for Ocean Waters of California to Control Trash (Appendix D of the Staff
Report) and Part | Trash Provisions of the Water Quality Control Plan for Inland Surface

Waters, Enclosed Bays, and Estuaries of California (Appendix E of the Staff Report).

The State Water Board directs State Water Board staff, in consultation with the California
Stormwater Quality Association, other interested stakeholders, and the Regional Water
Boards, to evaluate whether Treatment Controls TC-10, TC-11, TC-12, TC-22, TC-32, and
TC-40, as set forth in the New Development and Redevelopment BMPs Handbook
(California Stormwater Quality Association, 2003) meet the requirements for certification as
“full capture system” as defined in the Trash Amendments and report on same to the State
Water Board within six months of the adoption of the Trash Amendments.

The State Water Board directs staff, as part of the Stormwater Strategic Initiative, to
evaluate strategies to address generation of trash in “hot spots.” Staff, at a minimum, shall
consider discharges, including but not limited to, from homeless encampments, high-use
beaches as defined under Assembly Bill 411, and parks adjacent to waters of the State.

The State Water Board directs State Water Board staff, in consultation with the Ocean
Protection Council and other governmental agencies and stakeholders, to assess potential
performance measures, including receiving water monitoring, for evaluating the
environmental outcomes of Trash Amendments implementation.

The State Water Board directs State Water Board staff, in conjunction with the Regional
Water Boards, to periodically report to the State Water Board on the status of the
implementation of the Trash Amendments, at a minimum within three and seven years
following the first implementing permit.
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13.

The

The State Water Board directs the Los Angeles Water Board to convene a public meeting
within a year of the effective date of the Trash Amendments to reconsider the scope of its
trash TMDLs, with the exception of the TMDLs for the Los Angeles River and Ballona
Creek watersheds, and to consider an approach that would focus municipal separate storm
sewer systems (MS4) permittees’ trash control-efforts on high-trash generation areas within
their jurisdiction.

The Regional Water Boards, within eighteen months of the effective date of the Trash
Amendments, and for each NPDES MS4 permittee within their respective region subject to
either of the Trash Amendments, shall comply with the time schedules contained therein.

The State Water Board, within eighteen months of the effective date of the Trash
Amendments, and for each NPDES MS4 permittee subject to either of the Trash
Amendments, shall comply with the time schedules contained therein.

The Executive Director or designee is authorized to submit the Trash Amendments to OAL
and the U.S. EPA for review and approval.

The Executive Director or designee is authorized to make minor, non-substantive
modifications to the language of the Trash Amendments, if OAL determines that such
changes are needed for clarity or consistency, and inform the State Water Board of any
such changes.

The State Water Board directs State Water Board staff, upon approval by OAL, to file a
Notice of Decision with the Secretary for Natural Resources and transmit payment of the
applicable fee as may be required to the Department of Fish and Wildlife pursuant to Fish
and Game Code section 711.4.

CERTIFICATION

undersigned Clerk to the Board does hereby certify that the foregoing is a full, true, and

correct copy of a resolution duly and regularly adopted at a meeting of the State
Water Resources Control Board held on April 7, 2015.

AYE:

NAY:

ABS

Chair Felicia Marcus

Vice Chair Frances Spivy-Weber
Board Member Tam M. Doduc
Board Member Steven Moore
Board Member Dorene D’Adamo

None
ENT: None

ABSTAIN: None

Cpanie Jewnsond.

Jeanifi¢ Townsend
Clerk to the Board
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1 INTRODUCTION

Trash is junk or rubbish generated by human activity that frequently ends up in
waterways. Trash is items such as cigarette butts, paper, fast food containers, plastic
grocery bags, cans and bottles, used diapers, construction site debris, industrial
preproduction plastic pellets, old tires, and appliances. Trash discarded on land
frequently ends up in waterways and the ocean as rainstorms wash it into gutters and
storm drains, and then into creeks and rivers. The presence of trash in waterways
adversely affects beneficial uses, including but not limited to threats to aquatic life,
wildlife, and public health.

The State Water Resources Control Board and Regional Water Quality Control Boards
(collectively, the Water Boards) are controlling trash primarily through Total Maximum
Daily Loads (TMDLs) and permits. The Los Angeles Regional Water Quality Control
Board (Los Angeles Water Board) led the way with effective trash management
strategies with the Los Angeles River Watershed Trash TMDL. The San Francisco Bay
Regional Water Quality Control Board (San Francisco Bay Water Board) is following this
lead with trash components to their Municipal Regional Storm Water National Pollutant
Discharge Elimination System (NPDES) Permit. These approaches are not entirely
consistent, and there are still ongoing trash problems across the state waterways.
There is a strong need for a statewide consistency within the Water Boards regarding
trash control.

The State Water Resources Control Board (State Water Board) is proposing an
Amendment to the Water Quality Control Plan for Ocean Waters of California to Control
Trash and Part 1 Trash Provisions of the Water Quality Control Plan for Inland Surface
Waters, Enclosed Bays, and Estuaries of California. This Staff Report shall collectively
refer to the amendment to control trash and Part 1 Trash Provisions as “Trash
Amendments”.! The provisions proposed in the Trash Amendments include six
elements: (1) water quality objective, (2) applicability, (3) prohibition of discharge,

(4) implementation provisions, (5) time schedule, and (6) monitoring and reporting
requirements. The proposed provisions would apply to all surface waters of the state,
with the exception of those waters within the jurisdiction of the Los Angeles Water
Board with trash or debris TMDLSs that are in effect prior to the effective date of the
Trash Amendments.

This Final Staff Report analyzes the need for the final Trash Amendments and
alternative options to the Trash Amendments considered by the State Water Board.
This document also serves as the State Water Board’s Substitute Environmental
Documentation (SED) required to meet the requirements of the California

! The State Water Board intends to amend the Water Quality Control Plan for Enclosed Bays and
Estuaries of California to create the Water Quality Control Plan for Inland Surface Waters, Enclosed Bays,
and Estuaries of California Plan (ISWEBE Plan). The State Water Board intends that the Part 1 Trash
Provisions will be incorporated into the ISWEBE Plan, once it is adopted.
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Environmental Quality Act (CEQA)?, pursuant to Public Resources Code sections
21080.5, 21159 and CEQA Guidelines sections 15250 — 15253; and the State Water
Board’s Regulations for Implementation of the Environmental Quality Act of 1970, 23
California Code of Regulations (CCR) sections 3720 — 3781.

1.1 Purpose of the Staff Report

The purpose of this Final Staff Report is to present the State Water Board’s analysis of
the need for and the effects of the final Trash Amendments and meet the State Water
Board’s requirement to comply with CEQA.

CEQA authorizes the Secretary for Natural Resources to certify that state regulatory
programs meeting certain environmental standards are exempt from many of the
procedural requirements of CEQA (CCR, Title 14, 8§ 15251(g)). The Secretary for
Natural Resources has certified the State Water Board regulations for adoption or
approval of standards, rules, regulations, or plans to be used in the Basin/208 Planning
program for the protection, maintenance, and enhancement of water quality in California
(23 CCR 8§ 3775 — 3781). Therefore, this Final Staff Report includes the documentation
(i.e., draft SED) required for compliance with CEQA, and a separate CEQA document
will not be prepared.

According to the State Water Board regulations for the implementation of CEQA

(23 CCR 8§ 3777), the SED shall consist of a written report prepared for the Board
containing an environmental analysis of the project; a completed environmental
checklist (where the issues identified in the checklist must be evaluated in the checklist
or elsewhere in the SED); and other documentation as the board may include. The
SED is required to include, at a minimum, the following information:

1) A brief description of the proposed project;

2) An identification of any significant or potentially significant adverse environmental
impacts of the proposed project;

3) An analysis of reasonable alternatives to the project and mitigation measures to
avoid or reduce any significant or potentially significant adverse environmental
impacts; and

4) An environmental analysis of the reasonably foreseeable methods of compliance.
The environmental analysis shall include, at a minimum, all of the following:

a) An identification of the reasonably foreseeable methods of compliance
with the project;

2 CEQA provides that certain regulatory programs of state agencies may be certified by the Secretary for
Natural Resources as being exempt from the requirements for preparing Environmental Impact Reports
(EIR), Negative Declarations, and Initial Studies if the Secretary finds that the program meets certain
criteria. A certified program remains subject to other provisions in CEQA such as the policy of avoiding
significant adverse effects on the environment where feasible. The Secretary has certified the State
Water Resource Control Board regulatory program for adoption or approval of standards, rules,
regulations, or plans to be used in the Basin/208 Planning program for the protection, maintenance, and
enhancement of water quality in California as an exempt certified state regulatory program (Pub. Res.
Code § 21080.5; Cal. Code Regs., tit.14, § 15251, subd. (g)).
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b) An analysis of any reasonably foreseeable significant adverse
environmental impacts associated with those methods of compliance;

c) An analysis of reasonably foreseeable alternative methods of compliance
that would have less significant adverse environmental impacts; and,

d) An analysis of reasonably foreseeable mitigation measures that would
minimize any unavoidable significant adverse environmental impacts of
the reasonably foreseeable methods of compliance.

In the preparation of this Final Staff Report, the State Water Board utilizes numerical
ranges or averages to assess the potential environmental impacts over a broad range of
geographic areas within the state covering all nine regional water board jurisdictions.
Per the direction of CEQA and the State Water Board regulations, however, the analysis
contained in this Final Staff Report does not engage in speculation or conjecture and
the environmental analysis does not attempt to provide a site-specific project level
analysis of the methods of compliance (which CEQA may otherwise require of those
agencies who are responsible for complying with the plan or policy when they determine
the manner in which they comply). The analysis does take into account a reasonable
range of environmental, economic, and technical factors, population and geographic
areas, and specific sites. (Pub Res Code § 21159; 14 CCR 8§ 15144, 15145; 23 CCR 8§
3777(c)). Responses to comments and consequent revisions to the information in the
Draft Staff Report will be subsequently presented in a Final Staff Report for
consideration by the State Water Board. After the State Water Board has certified the
document as adequate, the title of the document becomes the Final Staff Report.

1.2 Regulatory Framework

In 1969, the Porter-Cologne Water Quality Control Act (Porter-Cologne) (California
Water Code (Wat. Code § 13000 et seq.) was adopted as the principal law governing
water quality in California. Porter-Cologne institutes a comprehensive program to
protect the quality and “beneficial uses” (or “designated uses” under federal parlance) of
the state’s water bodies. Beneficial uses include, but are not limited to, “domestic,
municipal, agricultural, and industrial supply; power generation; recreation; aesthetic
enjoyment; navigation; and preservation and enhancement of fish, wildlife, and other
aquatic resources or preserves” (Wat. Code § 13050, subd. (f)). Regulatory protection
of beneficial uses is carried out, in part, through water quality objectives established in
each regional water quality control plan (basin plan) (Wat. Code § 13241). Under
Porter-Cologne, the regional water quality control boards (regional water boards) adopt
basin plans in which they designate the beneficial uses of the waters of the region and
establish water quality objectives to protect those beneficial uses. Basin plans are
required to include a plan of implementation to ensure that waters achieve the water
quality objectives.

As proposed, the Trash Amendments would apply to all surface waters of the state,
including: ocean waters, enclosed bays and estuaries, and inland surface waters.
“Waters of the state” are defined under Porter-Cologne as any surface water or
groundwater, including saline waters, within the boundaries of the state (Wat. Code §
13050(e)). Under California state law, territorial boundaries extend three nautical miles
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beyond the outermost islands, reefs, and rocks and include all waters between the
islands and the coast (Cal. Gov. Code § 170).

In 1972, Congress enacted the federal Clean Water Act (CWA) with the goal to “restore
and maintain the chemical, physical, and biological integrity of the Nation’s waters”

(33 U.S. Code § 1251(a)). The CWA directs states, with oversight by the

U.S. Environmental Protection Agency (U.S. EPA), to adopt water quality standards to
protect the public health and welfare, enhance the quality of water, and serve the
purposes of the CWA. Ultimately, states must provide comprehensive protection of
their waters through the application of water quality standards. State standards must
include: (1) designated uses for all water bodies within their jurisdictions, and (2) water
quality criteria (referred to as objectives under California law) sufficient to protect the
most sensitive of the uses. The CWA established the NPDES Permit Program to
regulate point source discharges of pollutants to waters of the United States (33 U.S.
Code § 1342). In California, the Water Boards issue and administer NPDES permits
under a program approved by the U.S. EPA (Wat. Code § 13377), and in conjunction
with the requirements of Porter-Cologne.

NPDES permits are required to contain effluent limitations reflecting pollution reduction
achievable through technological means, as well as more stringent limitations
necessary to ensure that receiving waters meet state water quality standards

(33 U.S. Code § 1311(b)(1)(A)-(C)). Section 303, subdivision (c)(2)(B) of the CWA
requires states to adopt water quality criteria for all priority pollutants established in
section 307(a). As part of its efforts to comply with section 303, subdivision (c)(2)(B),
the State Water Board adopted two statewide plans in accordance with Water Code
section 13170: the Water Quality Control Plan for Ocean Waters of California (Ocean
Plan) in 1972 and the Enclosed Bays and Estuaries Plan in 2008. These statewide
plans supersede basin plans to the extent that any conflict exists (Wat. Code § 13170).

The CWA and Porter-Cologne direct the Water Boards to regulate the discharge of
pollutants into waters of the United States and waters of the State. Trash is considered
a pollutant and where runoff and storm water transport trash into these waters, it is
considered discharge of waste subject to Water Board authority.

1.3 Effect on Existing Basin Plans, Trash-Related TMDLs and Permits
Antidegradation

Any relaxation of water quality standards that may occur as a result of the final Trash
Amendments must comply with federal and state antidegradation policies, which require
the protection of all existing beneficial uses (40 CFR § 131.12, State Water Board
Resolution No. 68-16). If the initial water quality exceeds that which is necessary to
protect every beneficial use, the water quality can be lowered, as long as certain criteria
are met. Dischargers are not allowed to degrade water bodies to levels below that
which is necessary to protect existing beneficial uses. The antidegradation analysis for
the final Trash Amendments is found in Section 9.

Basin Plans

Following adoption by the State Water Board, the final Trash Amendments would
supersede basin plans to the extent that any conflict exists (Wat. Code § 13170).
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TMDLs

The final Trash Amendments would apply to all surface waters in the state, with the
exception of those waters with the jurisdiction of the Los Angeles Water Board that have
trash TMDLs in effect prior to the Trash Amendments. As the fifteen trash TMDLSs in the
Los Angeles Region have more stringent provisions than the final Trash Amendments,
the final Trash Amendments would not result in a degradation of water quality
standards in those waters. While the final Trash Amendments do not apply to existing
trash TMDLs in the Los Angeles Region, the final Trash Amendments direct the Los
Angeles Water Board to reconsider the scope of its trash TMDLs within one year of the
Trash Amendments’ effective date and focus its permittees’ trash control efforts on high
trash generation areas rather than all areas within each permittee’s jurisdiction. The
reconsideration would occur for all existing trash TMDLSs, except for the Los Angeles
River Watershed and Ballona Creek Trash TMDLSs, because those two TMDLs are
approaching final compliance deadlines of September 30, 2016 and

September 30, 2015, respectively.

Permits

The final Trash Amendments would require permitting authorities to re-open, re-issue,
or newly adopt NPDES permits for Municipal Separate Storm Sewer System (MS4)
Phase | permittees, MS4 Phase Il permittees, and California Department of
Transportation (Caltrans) permittees, as well as Industrial Storm Water General Permit
(IGP) and Construction General Permit (CGP) permittees, to incorporate the prohibition
of discharge and implementation requirements of the final Trash Amendments within
those permits. Until such permits are amended, the final Trash Amendments would not
apply to dischargers covered under those permits.

A Water Board could, however, adopt storm water NPDES permits with stricter trash-
discharge provisions, such as broadening the scope of regulated land uses.

1.4 Beneficial Uses Impacted by Trash

The final Trash Amendments are directed toward achieving the highest water quality
consistent with maximum benefit to the people of the state. Beneficial uses, as defined
by Porter-Cologne section 13050, are the uses of surface water and groundwater that
may be protected against water quality degradation. The Water Boards are charged
with protecting all beneficial uses from pollution and nuisance that may occur as a result
of waste discharges in the region. Beneficial uses of surface waters, ground waters,
marshes, and wetlands serve as a basis for establishing water quality objectives and
discharge prohibitions to attain these goals and are defined in the basin plans for each
regional water board and the Ocean Plan.

There are many beneficial uses in California that can be affected by trash. This section
discusses the impacts of trash on beneficial uses associated with aquatic life and public
health.

Trash is a threat to aquatic habitat and life as soon as it enters state waters. Mammals,
turtles, birds, fish, and crustaceans are threatened following the ingestion of or
entanglement by trash (Moore et al. 2001, U.S. EPA 2002). Ingestion and
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entanglement can be fatal for freshwater, estuarine, and marine life. Similarly, habitat
alteration and degradation due to trash can make natural habitats unsuitable for
spawning, migration, and preservation of aquatic life. These negative effects of trash to
aqguatic life can impact twelve beneficial uses. A summary of specific impacts
associated with each aquatic life beneficial use is presented in Table 13, Appendix A.

Trash in state waters can impact humans by means of jeopardizing public health and
safety and posing harm and hindrance in recreational, navigational, and commercial
activities. Trash can also affect the traditional and cultural rights of indigenous people
or subsistence fishers to waters of the state. Specific impacts associated with each
public health beneficial use is presented in Table 14, Appendix A.

1.5 Trash in the Environment

The presence of trash in surface waters, especially coastal and marine waters, is a
serious issue in California. Trash discarded on land is frequently transported through
storm drains and to waterways, shorelines, the seafloor, and the ocean. Statewide and
local studies have documented the presence of trash in state waters and the
accumulation of land-based trash in the ocean. Street and storm drain trash studies
conducted in regions across California have provided insight into the composition and
guantity of trash that flows from urban streets into the storm drain system and out to
adjacent waters.

Trash in state waters is related to the direct and indirect activities of inhabitants inland,
along coastal shorelines, and offshore (NOAA 2008a). A major source of trash is either
intentionally or accidentally improperly discarded waste, thrown or deposited on land
and in water bodies. If trash occurs on land, it is commonly transported to nearby water
bodies by wind and/or rain or dry weather runoff. The five primary sources and
transport mechanisms for trash to reach state waters are:

1) Littering by the public on or adjacent to waterways;

2) Storm events draining watersheds and carrying trash originating from littering,
inadequate waste handling or illegal dumping via the storm drain system to
receiving waters;

3) Wind-blown trash, also originating from littering, inadequate waste handling or
illegal dumping;

4) lllegal dumping into or adjacent to water bodies, and;

5) Direct disposal (overboard disposal and/or dumping) of trash into water bodies
from vessels involved in commercial, military, fishing or recreational activities.

Studies show that trash is predominantly generated on land and then transported to a
receiving water body. The main transport pathway of trash to receiving water bodies is
through storm water transport. Several studies have been conducted to determine the
sources of land-based trash generation and the rates of trash generation areas. The
land areas evaluated in these studies typically included the following: high density
residential, low density residential, commercial services, industrial, public facilities,
education institutions, military institution, transportation, utilities, mixed urban, open
space, agriculture, water, and recreation land uses (City of Los Angeles 2002, County of
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Los Angeles Department of Public Works 2004a; 2004b, City of Cupertino 2012, City of
San Jose 2012, EOA, Inc. 2012a; 2012b).

Additional details about the composition of trash, the transport of transport of trash in
the environmental, and trash assessment studies can be found in Appendix A.

1.6 Current Efforts to Address Concerns Related to Trash in California Waters

Regulations and policies are currently implemented in California to address trash in
state waters. These efforts are discussed in the following sections and in greater detalil
in Appendix A.

State Laws and Local Ordinances

Numerous statewide laws and local ordinances have been adopted in California to
address trash. For instance, California prohibits littering where such litter “creates a
public health and safety hazard, a public nuisance, or a fire hazard” (Penal Code 8
374.4). The California Vehicle Code provides that no one may throw or trash, including
cigarettes onto highways and adjacent areas (8§ 23111 and 23112).

California is the leader in implementing local ordinances with goals of reducing trash,
specifically plastics. At least 65 jurisdictions have either banned expanded polystyrene
foam food containers completely or have prohibited use by government agencies or at
public events (Clean Water Action 2011b). In 2006, the City of San Francisco passed a
ban on single-use carryout bags in grocery stores and pharmacies. Since then, at least
72 local jurisdictions have adopted city and county ordinances for single-use carryout
bags (Environment California Research and Policy Center 2011). Statewide, several
attempts have been made to pass single-use plastic bag ban bills over the past several
years, including Assembly Bill (AB) 1998 in 2010 and Senate Bill (SB) 405 in 2013,
although none have been passed in the State Legislature (West Coast Governors’
Alliance on Ocean Health 2013).

On September 30, 2014, Governor Edmund G. Brown Jr. signed the nation’s first
statewide ban on single-use plastic bags—Senate Bill 270 (Sen. Padilla) (2014 Stat.
Ch. 850) (adding Chapter 5.3 to Part 3 of Division 30 of the Public Resources Code).
Senate Bill 270 aligns state law with the ordinances passed by local governments in
California to reduce plastic waste. The new law prohibits grocery stores and
pharmacies that have a specified amount of sales in dollars or retail floor space from
providing single-use carry-out plastic bags as of July 1, 2015, and enacts the same ban
for convenience stores and liquor stores on or after the following year. The legislation
prohibits stores from selling or distributing a recycled paper bag or compostable bags at
the point of sale for at a cost of less than $0.10.

No Existing Trash-Specific Water Quality Objectives

Each regional water board has adopted narrative objective(s) for pollutants in its basin
plan. These narrative objectives refer to trash-related pollutants and other pollutants
such as foam and sediment in general terms (i.e., floatable, suspended, and settleable
material), but do not specifically refer to trash as a specific pollutant. The Ocean Plan
also has similar floatable, suspended, and settleable material objectives, but no specific
mention of trash as a pollutant.
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Current NPDES Permits and Existing Trash TMDLs

The CWA establishes the NPDES permit as the primary mechanism for achieving water
guality standards in navigable waters. NPDES permits are issued to point source
dischargers and include effluent and receiving water limitations. Existing NPDES
permits, such as Phase |, Phase II, and Caltrans, have some existing requirements for
trash reduction in the form of institutional controls, such as street sweeping and
educational programs (Gordon and Zamist 2003). These existing requirements can be
applicable to multiple types of urban storm water pollutants, including trash.

For those waters that do not attain water quality standards even after NPDES permits
are issued to point sources with the effluent limitations described above, the CWA
requires states to adopt TMDLSs for the pollutants causing the impairment in a water
body. TMDLs are designed to restore water quality by controlling the pollutants that
cause or contribute to such impairments.

The presence of trash in California waters has resulted in a number of waters listed as
impaired on the CWA section 303(d) list of Water Quality Limited Segments over the
past several listing cycles. According to California’s 2008-2010 section 303(d) list of
impaired waters, there are 73 listings due to trash in California waters. Although listings
occur in four regions (San Francisco Bay, Los Angeles, Colorado River Basin, and San
Diego), TMDLs have only been developed to date in the Los Angeles Region and the
Colorado River Basin Region. In the Colorado River Basin, a TMDL for trash was
adopted for the New River (at the international boundary) that included a numeric target
of zero trash (Colorado River Basin Water Board 2006). In the Los Angeles Region,
fifteen TMDLs were adopted for trash and debris by either the Los Angeles Water Board
or U.S. EPA: San Gabriel River East Fork, Ballona Creek, Los Angeles River
Watershed, Revolon Slough; and Beardsley Wash, Ventura River Estuary, Malibu
Creek Watershed, Lake Elizabeth, Munz Lake, Lake Hughes, Legg Lake, Machado
Lake, Santa Monica Bay Nearshore and Offshore, Peck Road Park Lake, Echo Park

Lake, and Lincoln Park Lake (Table 16; Los Angeles Water Board 2000; 2004; 2007a;
2007b; 2007c; 2007d; 2007e; 2007f; 2008g; 2010, U.S. EPA 2012a).

The Los Angeles Water Board’s trash and debris TMDLSs set the numeric target for trash
in the applicable water bodies to zero, as derived from the water quality objective in the
basin plans. The TMDLs have all also defined trash to be “man-made litter,” as defined
by the California Government Code (8 68055.1(g)). Implementation plans vary slightly
but are mostly based on phased percent reduction goals that can be achieved through
discharge permits, best management practices (BMPs), and structural controls.

The San Francisco Bay Water Board uses provisions in the San Francisco Bay
Municipal Regional Stormwater Permit (MRP) to address trash in the 27 303(d) listed
water bodies in the Region (Order No. R2-2009-0074). The San Francisco Bay MRP
applies to 76 large, medium and small municipalities and flood control agencies in the
San Francisco Bay Region. The San Francisco Bay MRP prohibits the discharge of
“rubbish, refuse, bark, sawdust, or other solid wastes into surface waters or at any place
where they would contact or where they would be eventually transported to surface
waters, including flood plain areas.” The trash-related receiving water limitations
identified in the San Francisco Bay MRP do not place numeric targets on trash but uses
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narrative language to prohibit trash discharges. The San Francisco Bay MRP requires
that permittees reduce trash from their storm sewer systems by 40 percent by

July 1, 2014. The San Francisco Bay MRP permittees are developing and
implementing a Short-Term Trash Load Reduction Plan to attain the 40 percent (City of
Cupertino 2012, City of San Jose 2012).

State Policy Efforts

In response to the increasing problem of trash within California, particularly plastic trash,
policymakers have initiated efforts such as the California Ocean Protection Council’s
Resolution on Reducing and Preventing Marine Debris (2007) and subsequent
Implementation Strategy for Reducing Marine Litter (2008). These policies respectively
proposed targeted reductions of trash within a set timeline, and prioritize state efforts for
source reduction of the “worst offenders” of trash, such as cigarette butts, plastic bottle
caps, plastic bags, and polystyrene. In 2013, the West Coast Governor’s Alliance on
Ocean Health introduced a Marine Debris Strategy. The Strategy provides a toolbox of
key actions that may be implemented collaboratively or individually by western states at
its discretion and allows for the successful achievement of target milestones through
various reduction methods.

1.7 Current Trash Cleanup Costs

A report, commissioned by U.S. EPA Region 9, estimated that West Coast communities
(California, Oregon, and Washington) are spending approximately $13 per resident per
year to combat and clean up trash that would otherwise end up as marine debris. The
report conservatively suggested that West Coast coastal communities are spending
more than $520 million to combat trash and marine debris. Cost information was
sought for six different trash management activities: beach and waterway cleanup,
street sweeping, installation of storm water capture devices, storm drain cleaning and
maintenance, manual cleanup of trash, and public anti-trash campaigns. Data was
collected from 90 different communities ranging in size from 200 to over four million
residents (Stickel et al. 2012). A follow-up study conducted by the Natural Resources
Defense Council and Kier Associates focused on the cost of current trash abatement
activities for 95 California communities. The study found that California communities
annually spend approximately $428 million ($10.5 per resident) to reduce trash and
prevent trash from entering state waters. The study found that the average annual
reported per capita cost ranged from $8.94 for large communities to $18.33 for small
communities (fewer than 15,000 people) with the largest of communities (over 250,000
people) averaging $11.24 (Stickel et al. 2013).
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2 PROJECT DESCRIPTION

The Water Board’s regulations for implementation of CEQA require the SED to include
a brief description of the project (23 CCR 3777(b)(1)). The following section:

(1) describes the final Trash Amendments; (2) provides an overview of the objectives of
the Plan; and (3) contains non-exclusive lists of: (a) the agencies that are expected to
use this SED in their decision making and permits, (b) other approvals required to
implement the project, and (c) related environmental review and consultation
requirements required by federal, state, or local laws, regulations, or policies.

The complete texts of the final Trash Amendments are included in this Final Staff
Report as Appendix D for the Ocean Plan and Appendix E for the ISWEBE Plan.

2.1 Trash Amendments’ Description and Project Objective’

The State Water Board proposes to adopt the Trash Amendments into both the Ocean
Plan and the ISWEBE Plan. The provisions proposed in the Trash Amendments
include six elements: (1) water quality objective, (2) applicability, (3) prohibition of
discharge, (4) implementation provisions, (5) time schedule, and (6) monitoring and
reporting requirements. The proposed provisions would apply to all surface waters of
the state, with the exception of those waters within the jurisdiction of the Los Angeles
Water Board with trash or debris TMDLSs that are in effect prior to the effective date of
the Trash Amendments.

The State Water Board’s project objective for the final Trash Amendments is to address
the impacts of trash to the surface waters in California (with the exception of those
waters within the jurisdiction of the Los Angeles Water Board with trash or debris
TMDLs that are in effect prior to the effective date of the final Trash Amendments)
through development of a statewide plan to control trash. The project objective for the
final Trash Amendments is to provide statewide consistency for the Water Boards’
regulatory approach to protect aquatic life and public health beneficial uses, and reduce
environmental issues associated with trash in state waters, while focusing limited
resources on high trash generating areas.

A central element of the final Trash Amendments is a land-use based compliance
approach to focus trash controls to the areas with high trash generation rates. Within
this land-use based approach, a dual alternative compliance Track approach is
proposed for permitted storm water dischargers (i.e., MS4 Phase |, MS4 Phase II,
Caltrans, IGP, and CGP) to implement a prohibition of discharge for trash. Table 1
outlines the proposed dual alternative compliance Tracks for permitted storm water
dischargers.

® The State CEQA Guidelines state that a project description should include “a statement of the objectives
sought by the proposed project....JAnd] should include the underlying purpose of the project” (14 CCR
15124(b)).
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Table 1. Overview of Proposed Compliance Tracks for NPDES Storm Water Permits.

MS4 Phase | and Il MS4 Phase | and I
NPDES Storm
Water Permit SN

IGP/CGP* IGP/CGP*

Install, operate and maintain full Implement a plan with a combination of full

capture systems in storm drains capture systems, multi-benefit projects,
Plan of e

. that capture runoff from one or institutional controls, and/or other treatment

Implementation o :

more of the priority land controls to achieve full capture system

uses/facility/site. equivalency.

10 years from first implementing 10 years from first implementing permit but
Time Schedule permit but no later than 15 years no later than 15 years from the effective

from the effective date of the date of the Trash Amendments.**

Trash Amendments.**

Demonstrate installation, Develop and implement set of monitoring

operation, and maintenance of full  objectives that demonstrate effectiveness of
Monitoring and capture systems and provide the selected combination of controls and
Reporting mapped location and drainage compliance with full capture system

area served by full capture equivalency.***

systems.***

* |IGP/CGP permittees would first demonstrate inability to comply with the outright prohibition of
discharge of trash.

** Where a permitting authority makes a determination that a specific land use or location generates a
substantial amount of trash, the permitting authority has the discretion to determine a time schedule
with a maximum of ten years. IGP/CGP permittees would demonstrate full compliance with deadlines
contained in the first implementing permit.

*** No trash monitoring requirements for IGP/CGP, however, IGP/CGP permittees would be required
to report trash controls.

2.2 Water Quality Objective

To provide consistency statewide with a water quality objective, the final Trash
Amendments would establish the following narrative water quality objectives for the
Ocean Plan and the ISWEBE Plan.

The narrative water quality objective for the Ocean Plan would be: Trash shall not be
present in ocean waters, along shorelines or adjacent areas in amounts that adversely
affect beneficial uses or cause nuisance.

The narrative water quality objective for the ISWEBE Plan would be: Trash shall not be
present in inland surface waters, enclosed bays, estuaries, and along shorelines or
adjacent areas in amounts that adversely affect beneficial uses or cause nuisance.
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2.3 Prohibition of Discharge

The Trash Amendments propose to implement the water quality objective for trash
through a conditional prohibition of discharge of trash directly into waters of the state or
where trash may ultimately be deposited into waters of the state. The prohibition of
discharge applies to both permitted and non-permitted dischargers. Dischargers with
NPDES permits would comply with the prohibition as outlined with the plan of
implementation when such implementation plan is incorporated into the dischargers’
NPDES permits. The final Trash Amendments clarify that dischargers with non-NPDES
WDRs or waivers of WDRs that contain specific requirements for the control of trash
shall be determined to be in compliance with the prohibition of discharge if the
dischargers are in full compliance with such requirements. Under the original language,
a discharger subject to an existing non-NPDES WDR or waiver of WDR could have
been potentially in compliance with the requirements of the WDR, or Waiver of WDR,
yet simultaneously out of compliance with prohibition of discharge included in the Draft
Trash Amendments. Non-permitted dischargers must comply with the prohibition of
discharge or be subject to direct enforcement action.

In addition, the prohibition of discharge specifically applies to the discharge to surface
waters of the state of preproduction plastic by all manufacturers and transporters of
preproduction plastics and manufacturers that use preproduction plastics in the
manufacture of other products, or the deposition of preproduction plastic where it may
be discharged into surface waters of the State. To ensure that the Trash Amendments
do not interfere with existing permits requirements, the proposed Final Trash
Amendments have been clarified to state that for dischargers subject to NPDES permits
for discharges associated with industrial activity (e.g., IGP), those permittees would
continue to comply with the “Preproduction Plastic Debris Program” under Water Code
section 13367(a) and the requirements in the IGP (Order No. 2014-0057-DWQ) to
comply with the prohibition concerning preproduction plastics.

2.4 Plan of Implementation
2.4.1 Permitted Storm Water Dischargers

One of the main transport mechanisms of trash to receiving waters is through the storm
water system. The final Trash Amendments therefore focus on trash discharge
reduction by requiring that NPDES storm water permits, specifically the MS4 Phase |
and Phase Il Permits, Caltrans Permit, the CGP, and the IGP, contain provisions that
require permittees to comply with the prohibition of discharge. These provisions focus
on trash control in the locations with high trash generation rates, in order to maximize
the value of limited resources spent on addressing the discharge of trash into state
waters.

MS4 Phase | and Phase Il Permits

Municipalities are a source of trash generation, especially in areas with urban land uses
and large population densities. MS4 Phase | and Phase Il NPDES permits, which
regulate discharges of storm water from MS4 systems throughout the state, have
existing requirements for trash reduction in the form of institutional controls such as
street sweeping and educational programs. Even with these existing provisions,
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municipalities, however, continue to be significant dischargers of trash to waters of the
state.

Under the final Trash Amendments, MS4 Phase | and Phase || NPDES permittees with
regulatory authority over land uses can comply with the prohibition of discharge of trash
under a dual alternative compliance approach or “Tracks”. The Track requirements
would be inserted into NPDES permits. Both Tracks have permittees focus their trash
control efforts on priority land uses (i.e., those land uses that studies have shown
generate significant sources of trash) (City of Los Angeles 2002, County of Los Angeles
Department of Public Works 2004a; 2004b, City and County of San Francisco 2007,
Moore et al. 2011, City of Cupertino 2012, City of San Jose 2012, EOA, Inc. 2012a).
The final Trash Amendments define priority land uses as land uses that are actually
developed (i.e., not simply zoned) as high density residential, industrial, commercial,
mixed urban, and public transportation stations®. In addition, the final Trash
Amendments provide that an MS4 may request that its permitting authority approve an
equivalent alternative land use (i.e., an alternative to the land uses listed above) if that
MS4 has land use(s) within its jurisdiction that generate trash at rates that are
equivalent to or greater than one or more of the priority land uses listed This alternative
option would help MS4s and their permitting authorities focus on controlling trash in
each MS4’s highest trash generating areas. The intent of this prioritization of land uses
is to allow MS4s to allocate trash-control resources to the developed areas that
generate the highest sources of trash.

Under Track 1, a permittee would install, operate and maintain full capture systems® for
storm drains that capture runoff from priority land uses in their respective jurisdictions.
Under Track 2, a permittee would develop and implement a plan that uses any
combination of controls, such as full capture systems, other treatment controls

(e.g., partial capture devices and green infrastructure and low impact development
controls (LID)), institutional controls, and/or multi-benefit projects® to achieve the same
performance results as Track 1 would achieve, referred to as, and defined as “full

* The final Trash Amendments specifically define each of these five regulated land uses for purposes of
implementation of the water quality objective and the prohibition of discharge; so, these definitions may
differ substantially from an MS4’s own local definition of those land uses in its ordinances, general plan,
etc.

® Full capture systems for storm drains are defined in the final Trash Amendments as treatment controls
(either a single device or a series of devices) that traps all particles that are 5 mm or greater, and has a
design treatment capacity that is either: a) of not less than the peak flow rate, Q, resulting from a one-
year, one-hour, storm in the subdrainage area, or b) appropriately sized to, and designed to carry at least
the same flows as, the corresponding storm drain. Examples of full capture systems are described in
greater detail in Section 5.2 of this document.

® Multi-benefit projects are treatment control projects that achieve any of the benefits set forth in Section
10562, subdivision (d) of Division 6 of the Water Code (the Watershed, Clean Beaches, and Water
Quality Act). These projects could be designed to infiltrate, recharge or store storm water for beneficial
reuse, to develop or enhance habitat and open space through storm water management, and/or reduce
storm water runoff volume while removing the transport of trash. Multi-benefit projects can be
implemented between contiguous permittees within a watershed for increased effectiveness and cost-
sharing to reduce trash and improve storm water.
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capture system equivalency”.” Due to particular site conditions, types of trash, and the

available resources for maintenance and operation within a municipality, the
combination of full capture systems, multi-benefit projects, other treatment controls, and
institutional controls used to comply with the prohibition of discharge will vary by
permittee. However, it is the State Water Board’s expectation that full capture systems
should be preferentially selected by a permittee in executing the implementation plan to
control the discharge of trash and achieve compliance with full capture system
equivalency so long as such installation is not cost prohibitive.

MS4 storm water permittees that opt to comply under Track 2 would have to submit
implementation plans to their permitting authority, which is the Water Board that issues
the permit. The implementation plans must: (a) describe the combination of controls
selected by each MS4, and the rationale for the selection, (b) describe how the
combination of selected controls is designed to achieve full capture system equivalency,
and (c) how the full capture system equivalency will be demonstrated. The
implementation plans are subject to the approval by the permitting authority. The
intention for the implementation plans is to assist in long term plan efforts and provide
specifics on the trash controls effort to be incorporated into the implementing permit.

Non-Traditional Small MS4s or Other Land Uses or Areas within an MS4

The final Trash Amendments allow for the Water Boards to determine that at the local
or regional level, areas outside of the scope of the priority land uses within an MS4 may
generate substantial amounts of trash. Possible areas may include locations such
parks, stadia, schools, campuses, and roads leading to landfills. Some Non-Traditional
Small MS4s® maybe outside or lack jurisdictional authority over priority land uses. After
reaching that determination in consultation with the applicable MS4, the appropriate
Water Board may require the MS4 to adopt Track 1 or Track 2 control measures over
such land uses or locations. The proposed final Trash Amendments have been
modified to more accurately reflect this intent.

California Department of Transportation

Caltrans designs and operates California’s state highway system. Caltrans’ operation of
this linear transportation system requires that it have its own MS4 permit distinct from
the MS4 permits for Phase | and Phase Il municipalities with regulatory authority over
land uses. For example, the locations of high trash generating areas within Caltrans’
jurisdiction are different than the priority land uses within municipalities’ jurisdictions.
Based on information from Caltrans’ trash studies (Caltrans 2000, Caltrans 2004),
coordination with Caltrans, Adopt-A-Highway program, and Keep California Beautiful
program (Mid Atlantic Solid Waste Consultants 2009), the final Trash Amendments
focus Caltrans’ compliance efforts on the significant trash generating areas within the
state’s linear transportation system. Significant trash generating areas may include

" See section 2.4.1 for Full Capture System Equivalency discussion.

8 Federal and State operated facilities that can include universities, prisons, hospitals, and military bases
(e.g., State Army National Guard barracks, parks and office building complexes).
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areas such as: (1) highway on- and off- ramps in high-density residential, commercial,
mixed urban, and industrial land uses; (2) rest areas and park-and-rides; and (3) state
highways in commercial and industrial land uses. Additionally, the final Trash
Amendments give Caltrans the opportunity to identify other significant trash generating
areas (i.e., mainline highway segments) by conducting pilot studies and/or surveys.

To comply with the prohibition of discharge of trash, Caltrans must comply with
requirements in all significant trash generating areas, similar to Track 2 for MS4 Phase |
and Il permittees, by installing, operating, and maintaining any combination of full
capture systems, multi-benefit projects, other treatment controls, and/or institutional
controls. Caltrans must demonstrate that such combination of controls achieves full
capture system equivalency. Furthermore, in areas where Caltrans’ operations overlap
with the jurisdiction of an MS4 Phase | or Il permittee with regulatory authority over
priority land uses, the final Trash Amendments direct the applicable parties to
coordinate efforts to install, operate, and maintain treatment and institutional controls.

Similar to MS4 Phase | and Phase Il permittees, the final Trash Amendments require
Caltrans to submit an implementation plan that: (a) describes the specific locations of its
significant trash generating areas, (b) the combination of controls selected and the
rationale for the selection, and (c) how the combination of controls will achieve full
capture system equivalency.

Industrial and Construction Permittees

Under the final Trash Amendments, dischargers with industrial or construction NPDES
permits (e.g., IGP or CGP) would be required to eliminate trash from all storm water
discharges and authorized non-storm water discharges. This outright prohibition
includes discharges associated with the site or facility, as well as any additional space
such as a parking lot. If the industrial or construction permittee, however, demonstrates
to the Water Board that it is unable to comply with the outright prohibition, then the
permittee, through the discretion of the Water Board, may require the discharger to
comply with one of two options. Under the first option, the permittee would install,
operate, and maintain full capture systems for storm drains that service the facility or
site. As a second option, the permittee could develop and execute an implementation
plan that committed to any combination of controls, such as full capture systems, other
treatment controls (e.g. partial capture devices and green infrastructure and low impact
development controls), institutional controls, and/or multi-benefit projects to achieve full
capture system equivalency. As specified in Section 2.3, IGP permittees would
continue to comply with the preproduction plastic provisions as specified by the
“Preproduction Plastic Debris Program” under Water Code section 13367(a) and the
requirements in the IGP (Order No. 2014-0057-DWQ).

Full Capture System Equivalency

The following entities must establish full capture system equivalency: (1) MS4 Phase |
and Phase Il permittees that elect Track 2, (2) Caltrans, and (3) IGP permittees that
elect implementation provisions similar to Track 2. The final Trash Amendments define
full capture system equivalency as:
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[T]he trash load that would be reduced if full capture systems were
installed, operated, and maintained for all storm drains that capture runoff
from the relevant areas of land (priority land uses, significant trash
generating areas, facilities or sites regulated by NPDES permits for
discharges of storm water associated with industrial activity, or specific
land uses or areas that generate substantial amounts of trash, as
applicable). The full capture system equivalency is a trash load reduction
target that the permittee quantifies by using an approach, and technically
acceptable and defensible assumptions and methods for applying the
approach, subject to the approval of permitting authority.

During the public participation process for the Trash Amendments, many commenters
requested clarification as to how Track 1 equivalency could be determined. While the
permittee is responsible for determining the trash load reduction target, the proposed
final Trash Amendments provide two examples of approaches that a permittee could
use to determine full capture system equivalency: a trash capture rate approach and a
reference approach. Other approaches may be more appropriate for any individual
permittee’s situation. The two methods identified in the amendment include:

1) Trash Capture Rate Approach. Directly measure or otherwise determine
the amount of Trash captured by full capture systems for representative
samples of all similar types of land uses, facilities, or areas within the
relevant areas of land over time to identify specific trash capture rates.
Apply each specific trash capture rate across all similar types of land uses,
facilities, or areas to determine full capture system equivalency. Trash
capture rates may be determined either through a pilot study or literature
review. Full capture systems selected to evaluate trash capture rates may
cover entire types of land uses, facilities, or areas, or a representative
subset of types of land uses, facilities, or areas. With this approach, full
capture system equivalency is the sum of the products of each type of
land use, facility, or area multiplied by trash capture rates for that type of
land use, facility, or area.

2) Reference Approach. Determine the amount of trash in a reference
receiving water in a reference watershed where full capture systems have
been installed for all storm drains that capture runoff from all relevant
areas of land. The reference watershed must be comprised of similar
types and extent of sources of trash and land uses (including priority land
uses and all other land uses), facilities, or areas as the permittee’s
watershed. With this approach, full capture system equivalency would be
demonstrated when the amount of trash in the receiving water is
equivalent to the amount of trash in the reference receiving water.

As an example, an MS4 Phase | or Phase Il permittee could determine trash capture
rates for representative types of priority land uses where full capture devices had
already been installed (e.g. for high density residential, commercial, industrial, mixed
urban, and transportation station land uses). The trash capture rate should be
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expressed as an amount of trash captured per time per area (e.g., pounds of trash per
day per acre). The permittee could determine these trash capture rates by directly
measuring the amount of trash collected by full capture systems over a defined period
of time, such as 6 months, in each of the representative priority land use types. The
representative land use types could be either the entire land use or a subset of a land
use. The permittee could also utilize trash capture rates for similar land uses in other
jurisdictions that have conducted trash capture rate studies, such as through a trash or
debris TMDL.

Once the permittee has determined representative trash capture rates, those
representative trash capture rates are applied to all similar priority land uses, where for
instance the trash capture rate for high density residential is multiplied by the total area
of all high density residential land uses in the permittee’s jurisdiction. The full capture
system equivalency would be determined by summing the trash capture loads for all
priority land uses. The trash reduction target should be expressed as the amount of
trash captured per time, e.g., pounds of trash per day or tons of trash per year.

The Trash Capture Rate Approach is focused on quantifying the amount of trash
capture in particular land uses or location. Alternatively, the Reference Approach is
focused on the condition of the receiving water by assessing and comparing the trash
conditions of a reference receiving water with the receiving water from the permittee’s
jurisdiction. The permittee determines the amount of trash in a reference receiving
water within a reference watershed where full capture systems have been installed for
all storm drains that capture runoff from all relevant areas of land (e.g., priority land
uses, significant trash generating areas, or facilities or sites). This means the reference
watershed must be comprised of similar types and extent of land uses (including priority
land uses and all other land uses), facilities, or areas as the permittee’s watershed. The
Reference Approach would be best executed using a reference receiving water that has
a fully or nearly full implemented trash or debris TMDL.

Within the scope of the Trash Amendments, full capture system equivalency must be
established after the permittee elects Track 2 or implementation provisions similar to
Track 2 prior to implementation of trash controls. The details of how the selected
controls are designed to achieve full capture system equivalency and how full capture
system equivalency will be demonstrated are to be included in the permittee’s
implementation plan. The implementation plan is subject to the approval of the
permitting authority. Therefore, the permitting authority has the discretion to require
changes to the quantification of full capture system equivalency. As trash controls are
implemented, the focus of monitoring program is to assess and monitor the progress
towards achievement of the full capture system equivalency, and thus the prohibition of
discharge.

2.4.2 Nonpoint Source Dischargers

Under the final Trash Amendments, nonpoint source dischargers subject to WDRs or
waivers of WDRs, and not covered under an NPDES permit, required, at the discretion
of the Water Board, to implement any appropriate trash controls in areas or facilities that
generate substantial amounts of trash (e.g., high usage campgrounds, picnic areas, or
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beach recreation areas). Trash control requirements for such nonpoint dischargers
would be discharger specific, varying from treatment controls to institutional controls.

2.5 Time Schedule

Compliance with the water quality objective and plan for implementing the prohibition of
discharge would be demonstrated by permittees in accordance with a time schedule set
forth in the final Trash Amendments. The time schedule would be contingent on the
effective date of the first implementing permit (whether such permit is modified, re-
issued, or newly adopted). MS4 Phase | and Il permittees with regulatory authority over
land uses complying under Track 1 or Track 2 would have ten years from the effective
date of the implementing permit to demonstrate full compliance with Track 1 or Track 2,
as the case may be.

For MS4 Phase | and Phase Il permittees that are newly designated as part of an
existing MS4 it may not be feasible to expect compliance within ten years from the
effective date of the first implementing permit (e.g., where designation occurs nine years
after the first implementing permit). To address this, the final Trash Amendments have
been clarified so that for MS4 Phase | and Phase Il permittees that are designated after
the effective date of the Trash Amendments, full compliance must be demonstrated
within ten years of the effective date of the designation.

Several of the time schedule provisions in the proposed final Trash Amendments do not
apply to MS4 permittees subject to the San Francisco Bay MRP or the East Contra
Costa Municipal Storm Water Permit, because those permits already require control
requirements substantially equivalent to Track 2. As a result, those MS4 permittees
need not elect whether they will proceed with Track 1 