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Section 4 — Please identify all code sections (include statutes, chapters, and bill numbers; e.g.,
Penal Code section 2045, Statutes 2004, Chapter 54 [AB 290]), regulatory sections (include
register number and effective date; e.g., California Code of Regulations, title 5, section 60100
(Register 1998, No. 44, effective 10/29/98), and other executive orders (include effective date)
that impose the alleged mandate pursuant to Government Code section 17553 and don’t forget
to check whether the code section has since been amended or a regulation adopted to
implement it (refer to your completed WORKSHEET on page 7 of this form):

Water Code Section 13383 Order To Submit Method To Comply With Statewide Trash
Provisions; Requirements For Phase | Municipal Separate Storm Sewer System (MS4) Co-
Permittees Within The Jurisdiction of the Santa Ana Regional Water Quality Control Board,
Effective June 2, 2017

X Test Claim is Timely Filed on [Insert Filing Date] [select either A or B]: 06 /01 /2018

K1 A: Which is not later than 12 months following [insert the effective date of the test
claim statute(s) or executive order(s)] 96 /02 /2017 | the effective date of the
statute(s) or executive order(s) pled; or

[ B: Which is within 12 months of [insert the date costs were first incurred to
implement the alleged mandate] _ /  / , Which is the date of first
incurring costs as a result of the statute(s) or executive order(s) pled. This filing
includes evidence which would be admissible over an objection in a civil

proceeding to support the assertion of fact regarding the date that costs were first
incurred.

(Gov. Code 8§ 17551(c); Cal. Code Regs., tit. 2, 88 1183.1(c) and 1187.5.)
Section 5 — Written Narrative:

Includes a statement that actual and/or estimated costs exceed one thousand dollars
($1,000). (Gov. Code § 17564.)

X1 Includes all of the following elements for each statute or executive order alleged
pursuant to Government Code section 17553(b)(1) (refer to your completed
WORKSHEET on page 7 of this form):

Identifies all sections of statutes or executive orders and the effective date and register
number of regulations alleged to contain a mandate, including a detailed description of
the new activities and costs that arise from the alleged mandate and the existing activities
and costs that are modified by the alleged mandate;

[x] Identifies actual increased costs incurred by the claimant during the fiscal year for which
the claim was filed to implement the alleged mandate;

Identifies actual or estimated annual costs that will be incurred by the claimant to
implement the alleged mandate during the fiscal year immediately following the fiscal
year for which the claim was filed;
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x|

x]

Contains a statewide cost estimate of increased costs that all local agencies or school
districts will incur to implement the alleged mandate during the fiscal year immediately

fo”owing the fiscal year for which the claim was filed: $27.906.92 (Santa Ana Water Board sec. 13383 Order implementing
' statewide Trash Provisions); $65,600,000 - $174,988,000

Following FY: 17 - 18 Total Costs: (State Water Board Siatewide Trash Provisions)

Identifies all dedicated funding sources for this program; State; Section VIII.C - $0
Federal: Section VIIL.C - $0 | ocal agency’s general purpose funds: Section VIIL.C - $0
Other nonlocal agency funds: _Section VIII.C - $0

Fee authority to offset costs: _Section VIII.B - $0

Identifies prior mandate determinations made by the Board of Control or the Commission

on State Mandates that mav he related to the alleaed mandate:
Section IX - Municipal Stormwater and Urbafi Runoff Discharges, Case Nos.: 03-T&-04, 03-TC-19, 03-TC-Z0; Discharge of Stormwater RunofT, Order No. R9-2007-0001,
Case No.: 07-TC-09

Identities a legislatively determined mandate that 1S on the same statute or executive
order: Section X

Section 6 — The Written Narrative Shall be Supported with Declarations Under Penalty of
Perjury Pursuant to Government Code Section 17553(b)(2) and California Code of
Reqgulations, title 2, section 1187.5, as follows (refer to your completed WORKSHEET on page

7 of this form):

L]
[]

Ed

Declarations of actual or estimated increased costs that will be incurred by the claimant to
implement the alleged mandate.

Declarations identifying all local, state, or federal funds, and fee authority that may be
used to offset the increased costs that will be incurred by the claimant to implement the
alleged mandate, including direct and indirect costs.

Declarations describing new activities performed to implement specified provisions of
the new statute or executive order alleged to impose a reimbursable state-mandated
program (specific references shall be made to chapters, articles, sections, or page
numbers alleged to impose a reimbursable state-mandated program).

If applicable, declarations describing the period of reimbursement and payments received
for full reimbursement of costs for a legislatively determined mandate pursuant to
Government Code section 17573, and the authority to file a test claim pursuant to
paragraph (1) of subdivision (c) of Government Code section 17574.

The declarations are signed under penalty of perjury, based on the declarant’s personal
knowledge, information, or belief, by persons who are authorized and competent to do so.

Section 7 — The Written Narrative Shall be Supported with Copies of the Following
Documentation Pursuant to Government Code section 17553(b)(3) and California Code of
Reqgulations, title 2, § 1187.5 (refer to your completed WORKSHEET on page 7 of this form):

]

The test claim statute that includes the bill number, and/or executive order identified by
its effective date and register number (if a regulation), alleged to impose or impact a
mandate. Pages 7-1-1 to 7-1-6
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Relevant portions of state constitutional provisions, federal statutes, and executive orders
that may impact the alleged mandate. Pages 7-2-1 to 7-2-132

x] Administrative decisions and court decisions cited in the narrative. (Published court
decisions arising from a state mandate determination by the Board of Control or the
Commission are exempt from this requirement.) Pages 7-3-1 to 7-3-312 |

kd  Evidence to support any written representation of fact. Hearsay evidence may be used
Jor the purpose of supplementing or explaining other evidence but shall not be sufficient
in itself to support a finding unless it would be admissible over objection in civil actions.
(Cal. Code Regs., tit. 2, § 1187.5). Pages6-1  to 6-A

Section 8 =TEST CLAIM CERTIFICATION Pursuant to Government Code section 17553

kd The test claim form is signed and dated at the end of the document, under penalty of
perjury by the eligible claimant, with the declaration that the test claim is true and
complete to the best of the declarant's personal knowledge, information, or belief.

Read, sign, and date this section. Test claims that are not signed by authorized claimant officials
pursuant to California Code of Regulations, title 2, section 1183.1(a)(1-5) will be returned as
incomplete. In addition, please note that this form also serves to designate a claimant
representative for the matter (if desired) and for that reason may only be signed by an authorized
local government official as defined in section 1183.1(a)(1-5) of the Commission’s regulations,
and not by the representative.

This test claim alleges the existence of a reimbursable state-mandated program
within the meaning of article XIII B, section 6 of the California Constitution and
Government Code section 17514. I hereby declare, under penalty of perjury
under the laws of the State of California, that the information in this test claim is
true and complete to the best of my own personal knowledge, information, or
belief. All representations of fact are supported by documentary or testimonial
evidence and are submitted in accordance with the Commission’s regulations.
(Cal. Code Regs.. tit.2, §§ 1183.1 and 1187.5.)

Mark Pulone City Manager for the City of
Yorba Linda
Name of Authorized Local Government Official Print or Type Title

pursuant to Cal. Code Regs.. tit.2, § 1183.1(a)(1-5)

Ml [ L2 7-19-18

Signature of Authorized Local Government Official Date
pursuant to Cal. Code Regs.. tit.2, § 1183.1(a)(1-5)
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Test Claim Form Sections 4-7 WORKSHEET

Complete Worksheets for Each New Activity and Modified Existing Activity Alleged to Be
Mandated by the State, and Include the Completed Worksheets With Your Filing.

Statute, Chapter and Code Section/Executive Order Section, Effective Date, and Register

Number:
Activity:

Water Code Section 13383 Order to Submit Method To Comply With Statewide Trash Provisions - Santa Ana Regional Water Quality Control Board, eff. 6/2/17

=
Track Selection Mandate, Trash Order at p. 5 (requiring claimant to [i] determine which track would allow Claimant to comply with the Trash Provisions, as implemented through the Trash Order; [ii] identify Priority Land Use areas
within its jurisdiction and determine whether Claimant had authority to install Full Capture Systems in all Priority Land Use areas; [iii] determine the feasibility of installing Full Capture Systems in Priority Land Use areas, the availability

and feasibility of Multi-Benefit Projects and ather Treatment or Institutional Cantral ilable to Claimant whether land ignati re hetter suited far i ing Eull Capture Systems ar. native trash

control requirements; and the availability and feasibility of demonstrating Full Capture System Equivalency; [iv] interpret the Trash Order, including meetings with MS4 co-permittees; [v] research available full capture systems; [vi]

conduct a financial analysis of compliance options; and [vii] analyze the data and information obtained through the studies described above); see also Section 5, Narrative, Section VI.A.2.

Initial FY: 16 -17 _ Cost: $7,654.84 Following FY: 17 - 18  Cost: %0

Evidence (if required): _Section 6, Declaration

All dedicated funding sources; State: None Federal: None

Local agency’s general purpose funds: None

Other nonlocal agency funds: __None

Fee authority to offset costs: __None

Statute, Chapter and Code Section/Executive Order Section, Effective Date, and Register

Number:
Activity:

Water Code Section 13383 Order to Submit Method To Comply With Statewide Trash Provisions - Santa Ana Regional Water Quality Control Board, eff. 6/2/17

Track 2 Implementation Plan Mandates, Trash Order at p. 5

Initial FY: 16 - 17 Cost: $0 Following FY: 17 -18  Cost: $0

Evidence (if required): _Section 6. Declaration

All dedicated funding sources; State: None Federal: None

Local agency’s general purpose funds: _None

Other nonlocal agency funds: _None

Fee authority to offset costs; __None

Statute, Chapter and Code Section/Executive Order Section, Effective Date, and Register

Number:
Activity:

Water Code Section 13383 Order to Submit Method To Comply With Statewide Trash Provisions - Santa Ana Regional Water Quality Control Board, eff 6/2/17

il implement best management practices; [iii] maintain improvements after construction; [iv] monitor the construction and maintenance of the
improvements, and [v] draft reports of the improvements, their operation, and maintenance); see also Section 5, Narrative, Sec. VI.C.2.

Ongoing implementation Mandates, Trash Order at p. 1 (requiring claimant to [i] establish a program for funding and constructing infrastructure improvements;

Initial FY: 16 - 17 Cost: $0 Following FY: 17 - 18 Cost: $27,906.92

Evidence (if required): _Section 6, Declaration

All dedicated funding sources; State: _None Federal: _None

Local agency’s general purpose funds: _None

Other nonlocal agency funds: __ None

Fee authority to offset costs: __None
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I. INTRODUCTION

The City of Yorba Linda (“Claimant”) submits this Test Claim seeking reimbursement of
the costs of implementing the requirements imposed on it by an executive order of the Santa Ana
Regional Water Quality Control Board (“Regional Board”), issued under Section 13383 of the
Water Code. Claimant is the owner and operator of a Phase | Municipal Separate Storm Sewer
System (“MS4”) within the permitting jurisdiction of the Regional Board pursuant to Section
402 of the federal Water Pollution Control Act (“Clean Water Act”) and California’s Porter-
Cologne Water Quality Control Act (“Porter-Cologne”). Discharges from Claimant’s MS4 are
permitted under Section 402’s National Pollutant Discharge Elimination System (“NPDES”)
permit (also referred to as “MS4 permit”) and pursuant to Waste Discharge Requirements under
California Water Code section 13000 et seq. issued to Claimant and Claimant’s Co-permittees by
the Regional Board.

On April 7, 2015, the State Water Resources Control Board (“State Board”) adopted
Resolution No. 2015-0019, which amended the Water Quality Control Plan for Ocean Waters of
California to Control Trash (*Ocean Plan”) and Part 1 Trash Provisions of the Water Quality
Control Plan for Inland Surface Waters, Enclosed Bays, and Estuaries of California (“ISWEBE
Plan”), in part, to establish a statewide narrative water quality objective and implementation
requirements to control trash with respect to the surface waters of the State.® The amendments to
the Ocean Plan and ISWEBE Plan are referred to collectively as the “Trash Provisions.”

On June 2, 2017, pursuant to the requirements of the Trash Provisions, the Regional
Board issued an executive order to Claimant entitled: Water Code Section 13383 Order to
Submit Method to Comply with Statewide Trash Provisions; Requirements for Phase | Municipal
Separate Storm Sewer System (MS4) Co-Permittees Within the Jurisdiction of the Santa Ana
Regional Water Quality Control Board (hereafter the “Trash Order”).? The Trash Order
constitutes the executive order which is the subject of this Test Claim, but its requirements are
linked to the requirements in the Trash Provisions. While the Trash Order purports to implement
federal law, namely, the Clean Water Act, the requirements of the Trash Order (and Trash
Provisions) are not mandated by the Clean Water Act or its implementing regulations. Rather,
the Trash Order is the initial implementing order applicable to Claimant, through which the
State, by virtue of a true choice, seeks to impose upon Claimant a new program or higher level of
service with respect to the control of trash. As such, the Trash Order represents a state mandate
for which Claimant is entitled to a subvention of funds pursuant to article XIII B, section 6, of
the California Constitution.

A. REQUIREMENTS OF THE TRASH PROVISIONS

The Trash Provisions became effective on December 2, 2015, and established a narrative
water quality objective® for trash in both the Ocean Plan* and the ISWEBE Plan.® Read together,

! Trash Provisions at p. 1; see also State Board Resolution No. 2015-0019. A copy of the Trash Provisions is
included under Section 7 — Documentation to this Test Claim.

2 A copy of the Trash Order is included under Section 7 — Documentation to this Test Claim.

3 A water quality objective is defined as “. . . the limits or levels of water quality constituents or characteristics
which are established for the reasonable protection of beneficial uses of water or the prevention of nuisance within a
specific area.” Cal. Water Code § 13050(h).



the narrative objectives provided that “trash shall not be present” in ocean waters, inland surface
waters, enclosed bays, estuaries, and along shorelines or adjacent areas “in amounts that
adversely affect the beneficial use or cause nuisance.”®

The Trash Provisions dictate implementation through a prohibition of discharge, which
provides that “[t]he discharge of trash to surface waters of the State or the deposition of Trash
where it may be discharged into surface waters of the State is prohibited.”7 Compliance with the
prohibition of discharge is to be achieved through full compliance with various requirements set
forth in the Trash Provisions, including measures requiring the installation, operation and
maintenance of a trash control systems meeting certain specified requirements.8 As further
discussed below, these measures are identified as “Track 1” and “Track 2.”

The Trash Provisions are not self-implementing and do not, in and of themselves,
constitute an order to Claimant. Instead, the Trash Provisions intend that NPDES permits issued
to permittees, such as Claimant, contain the requirement for permittees to comply with Trash
Provisions.® Thus, the Trash Provisions require the permitting authority, in this case, the
Regional Board, to modify, re-issue, or newly adopt MS4 permits issued pursuant to section
402(p) of the Federal Clean Water Act to include the requirements of the Trash Provisions.
However, the Trash Provisions also allow the Regional Board a choice with respect to initiating
implementation. The Trash Provisions obligate the regional boards, within 18 months after the
effective date of the Trash Provisions, to issue one of the following orders to MS4 permittees, to
implement Trash Provisions:

1. Modify, re-issue, or adopt the applicable MS4 permit to
add provisions implementing the Trash Provisions and requiring
each MS4 permittee to give written notice within three months of
the effective date of the implementing permit stating whether the
permittee elects to comply under Track 1 or Track 2; and for
permittees that have elected to comply with Track 2, submit an
implementation plan to the regional board within eighteen months
of the implementing permit; or

2. Issue an order pursuant to Water Code section 13267 or
13383 requiring MS4 permittees to submit within three months
from receipt of the order, written notice stating whether the
permittee elects to pursue Track 1 or Track 2; and for permittees
that have elected to comply with Track 2, submit an

4 State Board Resolution No. 2015-0019, Ocean Plan at Chapter 11.C.5 of Appendix D.

> State Board Resolution No. 2015-0019, ISWEBE Plan at Chapter 111.A of Appendix E.

6 State Board Resolution No. 2015-0019 (Chapter 111.1.6 of Appendix D of the Ocean Plan and Chapter 1V.A.2 of
Appendix E of the ISWEBE Plan).

7 1bid.

8 Appendix D to the Trash Provisions adding Chapter 111.L.2 to the Ocean Plan and Appendix E to the Trash
Provisions adding Chapter IV.A.3.a. to the ISWEBE Plan.

% Trash Provisions, Staff Report, pp. 19, 20 and 22.



implementation plan to the regional board within eighteen months
of the receipt of the Water code section 13267 or 13383 order.*°

As set forth in the Trash Provisions, “Track 1” and “Track 2” are defined as follows:

Track 1: Installation, operation, and maintenance of “full capture
systems” for all storm drains that capture runoff from “priority
land uses” in Claimant’s jurisdiction;*! or

Track 2: Installation, operation, and maintenance of any
combination of “full capture systems”, “multi—benefit projects”,
“other treatment controls”, and/or “institutional controls” within
either the jurisdiction of the Co-permittee or within the
jurisdiction of the Co-permittee and contiguous MS4 permittees.
The Co-permittee may determine the locations or land uses within
its jurisdiction to implement any combination of controls. The Co-
permittee shall demonstrate that such combination achieves “full
capture system equivalency”. The Co-permittee may determine
which controls to implement to achieve compliance with “full
capture system equivalency”. It is, however, the State Water
Board’s expectation that the Co-permittee will elect to install “full
capture systems” where such installation is not cost-prohibitive.*?

The Trash Provisions further require the following in terms of time schedule, required
milestones and final compliance deadline, monitoring and reporting:

1. For MS4 permittees that elect to pursue Track 1, full
compliance with the trash discharge prohibition shall occur within
ten (10) years of the effective date of the first implementing
permit. In addition, the implementing permit must require the
MS4 permittees to demonstrate achievements of interim milestones
such as average load reductions of ten percent (10%) per year or
other progress to full implementation. In no case may the final
compliance date, which will be included in the implementing
permit, be later than fifteen (15) years from the effective date of
the Trash Provisions;*3

10 Appendix D to the Trash Provisions adding Chapter 111.L.4.a.(1)A and B to the Ocean Plan and Appendix E to
the Trash Provisions adding Chapter IV.A.5.a.(1)A and B to the ISWEBE Plan.

11 Appendix D to the Trash Provisions adding Chapter 111, L.2.a.(1) to the Ocean Plan and Appendix E to the Trash
Provisions adding Part 1, Chapter 1V, A.3.a.(1) to the ISWEBE Plan. Provisions in quotes are defined in the
glossaries to the Ocean Plan and the ISWEBE Plan.

12 Appendix D to the Trash Provisions adding Chapter 111, L.2.a.(2) to the Ocean Plan and Appendix E to the Trash
Provisions adding Part 1, Chapter 1V, A. 3.a.(2) to the ISWEBE Plan. Provisions in quotes are defined in the
glossaries to the Ocean Plan and the ISWEBE Plan.

13 Appendix D to the Trash Provisions adding Chapter 111.L.4.a.(2) to the Ocean Plan and Appendix E to the Trash
Provisions adding Chapter IV.A.5.a.(2) to the ISWEBE Plan.

5-3



2. For MS4 permittees that elect to pursue Track 2, full
compliance shall occur within ten (10) years of the effective date
of the first implementing permit and requiring the permittees to
demonstrate achievement of interim milestones such as average
load reductions of ten percent (10%) per year or other progress to
full implementation. In no case may the final compliance date,
which will be included in the implementing permit, be later than
fifteen (15) years from the effective date of the Trash Provisions;*

3. For MS4 permittees that elect to pursue Track 1 to monitor
and annually report to the regional board demonstrating
installation, operation, maintenance, and the Geographic
Information System (GIS) mapped location and drainage area
served by its full capture systems;* and

4. For MS4 permittees that elect to pursue Track 2, to develop
and implement a monitoring plan that demonstrates the
effectiveness of its compliance systems and to report the results of
such monitoring to the regional board on an annual basis;*® and

5. Require MS4 permittees that elect to pursue Track 2, to
develop and implement a monitoring plan that demonstrates the
effectiveness of its compliance systems and to report the results of
such monitoring to the regional board on an annual basis which
include GIS-mapped locations and drainage area served by each
compliance system.’

B. THE TRASH ORDER

On June 2, 2017, the Regional Board issued the Trash Order to “implement[] the initial
steps of the Trash Provisions ... in accordance with Water Code section 13383, as specified in
the Trash Provisions and as further authorized by Clean Water Act section 308(a) and 40 Code
of Federal Regulations part 122.41(h).”*®

The Trash Order imposes the following requirements on Claimant:*°

1. By August 31, 2017, submit electronically a letter to the Santa
Ana Regional Board identifying the Co-permittee’s selected

14 Appendix D to the Trash Provisions adding Chapter 111.L.4.a.(3) to the Ocean Plan and Appendix E to the Trash
Provisions adding Chapter IV.A.5.a.(3) to the ISWEBE Plan.

15 Appendix D to the Trash Provisions adding Chapter I11.L.5.a. to the Ocean Plan and Appendix E to the Trash
Provisions adding Chapter IVV.A.6.a. to the ISWEBE Plan.

16 Appendix D to the Trash Provisions adding Chapter 111.L.4.a.(4) to the Ocean Plan and Appendix E to the Trash
Provisions adding Chapter IVV.A.5.a.(4) to the ISWEBE Plan.

17" Appendix D to the Trash Provisions adding Chapter 111.L.5.b. to the Ocean Plan and Appendix E to the Trash
Provisions adding Chapter IVV.A.6.b. to the ISWEBE Plan.

18 Trash Order at p. 1.

9 Ibid. at p. 5.



method of compliance, (Track 1 or Track 2) as defined
previously in this Order.

2. Track 2 Permittees Only: By November 30, 2018 submit
electronically to the Santa Ana Regional Board an
implementation plan, subject to approval by the Executive
Officer, that describes the following:

a.

In addition to the activities expressly mandated by the Trash Order, the Trash Order
states that the Trash Provisions minimum monitoring and reporting requirements be
implemented through an MS4 permit (see Section I.A., above). Monitoring and reporting
requirements obligate Claimant to demonstrate installation, operation, maintenance, and GIS
mapped location and drainage area served by its full capture systems and, for Track 2 entities, to
demonstrate the effectiveness of systems.?’ The Trash Order states that “Regional Board staff
will recommend including monitoring and reporting requirements in the next iteration of the
Orange County MS4 Permit, which are at least as stringent as those in the Trash Provisions[.]”?

Finally, as noted above, full implementation the trash discharge prohibition must occur
within 15 years after the Trash Provisions — by the end of 2030. Thus, the clock is running on

The combination of controls selected and the rationale
for the selection;

How the combination of controls is designed to achieve
Full Capture System Equivalency;

How Full Capture System Equivalency will be
demonstrated;

If using a methodology other than the attached
recommended Visual Trash Assessment Approach to
determine trash levels, a description of the methodology
used; and,

If proposing to select locations or land uses other than
Priority Land Uses, a justification demonstrating that
the alternative land uses generate trash at rates that are
equivalent to or greater than the Priority Land Uses.

Claimant’s compliance obligations.

20 Appendix D to the Trash Provisions adding Chapter I11.L.5.b. to the Ocean Plan and Appendix E to the Trash

Provisions adding Chapter IV.A.6.b. to the ISWEBE Plan.

2L Trash Order at p. 3.



Il. PROGRAM BACKGROUND: COOPERATIVE FEDERALISM, THE CLEAN
WATER ACT, AND PORTER-COLOGNE

The Clean Water Act?? and Porter-Cologne?® provide the legal background for issuance
of the Trash Order.

A. FEDERAL LAW - THE CLEAN WATER ACT

The Clean Water Act, adopted in 1972, is the principal federal law regulating water
quality. One of the primary tools for regulating discharges from point sources to waters of the
United States is a permit issued pursuant to the Clean Water Act’s NPDES program.?* MS4s
serving a population of more than 100,000 and some designated MS4s were first regulated under
the NPDES program in 1987.

The Clean Water Act regulates discharges of pollutants into waters of the United States
under a structure of cooperative federalism.?® Each state is required to adopt water quality
standards applicable to intrastate waters within its jurisdiction.?® States must also identify waters
that do not meet water quality standards, rank those water bodies by priority, and develop total
maximum daily loads (“TMDLs”) for those water bodies and assign wasteload allocations
(“WLA”) to existing and future point sources of pollution as water quality based effluent
limitations.?” The US EPA has the initial authority to administer the NPDES permitting program
within a state.?® The US EPA is required to suspend the federal permitting program and to
authorize a state “to administer its own permit program” when that state presents “the program it
proposes to establish and administer under state law” and demonstrates that “the laws of such
State . . . provide adequate authority to carry out the described program.”?®

NPDES permits issued under state laws must meet the requirements of the suspended
federal program.®® States may issue permits with requirements exceeding the requirements of the
federal program; states cannot, however, issue permits with requirements less stringent than the
requirements of the federal program.3! This structure establishes two separate permitting
programs: (1) a federal program administered by the EPA, and (2) a state program, if authorized
by the EPA, which operates under state law and is subject to limited EPA oversight.

2233 U.S.C. § 1251 et seq.

23 Water Code § 13000 et seq.

2433 U.S.C. § 1342 (“Section 402™).

%533 U.S.C. § 1251; Aminoil U.S.A,, Inc. v. Cal. State Water Resources Control Board (9th Cir. 1982) 674 F.2d
1227, 1228 (superceded by statute on other grounds as noted in Beeman v. Olson (9th Cir. 1987) 828 F.2d 620, 621).
%33 U.S.C. § 1313 (“Section 303).

2733 U.S.C. § 1313(d). 40 C.F.R. § 130.2 subd. (h).

2833 U.S.C. § 1342, subds. (a), (b).

2933 U.S.C. § 1342, subds. (b), (c)(1) [emphasis added]; 40 C.F.R. § 123.1, subd. (d)(1) [“Upon approval of a State
program, the Administrator shall suspend the issuance of Federal permits for those activities subject to the approved
State program.”].

%0 33 U.S.C. § 1342, subd. (b).

#1133 U.S.C. § 1370.



B. CALIFORNIA LAW - PORTER-COLOGNE

Immediately after adoption of the Clean Water Act in 1972, California became the first
state authorized to implement a state permitting program under state law.3? California sought
authorization of its program “in order to avoid direct regulation by the federal government of
persons already subject to regulation under state law[.]”3* As an authorized state, California’s
permitting system is a state program operating under state law. The State Board and the nine
Regional Water Quality Control Boards comprise “the principal state agencies with primary
responsibility for the coordination and control of water quality.”*

One primary difference between Porter-Cologne and the Clean Water Act is the role
Congress intended the CWA to play in the state regulatory scheme. When adopting the Clean
Water Act, Congress preserved the states’ ability to impose more stringent water quality
controls, allowing the Act to be a federal baseline for water quality.>® California quickly elected
to incorporate the Clean Water Act’s NPDES program into its existing regulatory structure,
becoming the first state in the nation authorized to issue NPDES permits. The California
Legislature determined that assuming the responsibility was “in the interest of the people of the
state, in order to avoid direct regulation by the federal government of persons already subject
to regulation under state law pursuant to this division . . . .”3¢

Porter-Cologne provides California with broader authority to regulate water quality than
the State would have if it were operating exclusively under the Clean Water Act.3” Courts have
recognized that orders of the State and Regional Boards can and do exceed the requirements of
the Clean Water Act or are not otherwise required by federal law. For example, the California
Supreme Court acknowledged that NPDES permits may contain requirements that exceed the
federal Clean Water Act,® The Court of Appeal for the Fourth Appellate District considered
whether permit terms in an MS4 Permit issued by the Regional Board involving compliance with
numeric effluent limits, were either “authorized” or “required” by the Clean Water Act, and held
that: “it is well settled that the Clean Water Act authorizes states to impose water quality controls
that are more stringent than are required under federal law.”3® More recently, the California

32 County Sanitation Dist. No. 2 of Los Angeles County v. County of Kern (2005) 127 Cal.App.4th 1544, 1565-66.
33 Water Code, § 13370, subd. (c) [emphasis added].

34 Water Code, § 13001, City of Burbank v. State Water Resources Control Bd. (2005) 35 Cal.4th 613, 619.

3 Section 510 of the Clean Water Act, codified at 33 U.S.C. § 1370, acknowledges the states’ authority to adopt or
enforce standards or limitations regarding the discharge of pollutants provided such standards are not less stringent
than the “effluent limitation, or other limitation, effluent standard, prohibition pretreatment standard or standard of
performance” under the Clean Water Act.

3 Water Code, § 13370, subd. (c) [emphasis added].

37 See Burbank, supra, 35 Cal.4th at 618; Building Industry Association of San Diego County v. State Water
Resources Control Board (2002) 124 Cal.App.4th 866, 881 (“It is well settled that the Clean Water Act authorizes
states to impose water quality controls that are more stringent than are required under federal law.”).

38 Burbank, supra, 35 Cal.4th at 618.

3 Building Industry Association of San Diego County, supra, 124 Cal.App.4th at 881; see also Defenders of Wildlife
v. Browner (9th Cir. 1999) 191 F.3d 1159, 1165 (federal law does not require the US EPA or the states to impose
any specific requirements other than those expressly set forth in federal regulations or the text of the CWA).
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Supreme Court held that the regional water boards are not compelled by general standards in the
Clean Water Act to impose any specific requirements.*

Finally, Porter-Cologne authorizes the State Board “to adopt water quality control plans
...” for waters that require water quality standards under the Clean Water Act.** The Ocean Plan
and ISWEBE are such water quality control plans.*? The objectives in a water quality control
plan are not self-implementing, but must be implemented through a permit, such as an NPDES
permit, or other order, such as a waste discharge requirement.*®

As part of Porter-Cologne, Water Code section 13383 authorizes the state to issue orders
to certain local government agencies, among others, and provides the following:

(@) The state board or a regional board may establish monitoring,
inspection, entry, reporting, and recordkeeping requirements ... for
any person who discharges, or proposes to discharge, to navigable
waters, any person who introduces pollutants into a publicly owned
treatment works, any person who owns or operates, or proposes to
own or operate, a publicly owned treatment works or other
treatment works treating domestic sewage, or any person who uses
or disposes, or proposes to use or dispose, of sewage sludge.

(b) The state board or the regional boards may require any person
subject to this section to establish and maintain monitoring
equipment or methods, including, where appropriate, biological
monitoring methods, sample effluent as prescribed, and provide
other information as may be reasonably required...*

The State Board issued the Trash Provisions under its discretionary authority under
Porter-Cologne, and the Regional Board issued the Trash Order as an executive order pursuant to
its discretionary authority under Section 13383 of the Water Code.*

I11.  STATE MANDATE LAW

Section 6 of Article XIII B of the California Constitution requires the State to provide a
subvention of funds to local government agencies any time the Legislature or a state agency
requires the local government agency to implement a new program, or provide a higher level of
service under an existing program. Section 6 states in relevant part:

Whenever the Legislature or any state agency mandates a new
program or higher level of service on any local government, the

40 Department of Finance v. Commission on State Mandates (2016) 1 Cal.5th 749, 765.

41 Water Code § 13170.

42 State Board Resolution No. 2015-0019.

43 See, e.g., Tahoe-Sierra Preservation Council v. State Water Resources Control Bd. (1989) 210 Cal.App.3d 1421,
1438, reh'g denied and opinion modified (June 28, 1989) (water quality plans do “not dictate the manner in which a
[person] can meet the standard”).

4 Water Code § 13383.

5 Trash Order at p. 1.



State shall provide a subvention of funds to reimburse such local
governments for the cost of such program or increased level of
service . .. .%

The purpose of Section 6 “is to preclude the state from shifting financial responsibility
for carrying out governmental functions to local agencies, which are ‘ill equipped’ to assume
increased financial responsibilities because of the taxing and spending limitations that articles
X1l A and XIII B impose.”*” The section “was designed to protect the tax revenues of local
governments from state mandates that would require expenditure of such revenues.”*® In order
to implement Section 6, the Legislature enacted a comprehensive administrative scheme to
define and pay mandate claims.*® Under this scheme, the Legislature established the parameters
regarding what constitutes a state mandated cost, defining “costs mandated by the state” to
include:

any increased costs which a local agency ... is required to incur
after July 1, 1980, as a result of any statute enacted on or after
January 1, 1975, or any executive order implementing any statute
enacted on or after January 1, 1975, which mandates a new
program or higher level of service of an existing program within
the meaning of Section 6 of Article XIII B of the California
Constitution.®

Government Code section 17556 identifies seven exceptions to the rule requiring
reimbursement for state mandated costs.®* The exceptions are as follows:

@ The claim is submitted by a local agency . . . that . . .
requested legislative authority for that local agency . . . to
implement the program specified in the statute, and that statute
imposes costs upon that local agency . . . requesting the legislative
authority. . . .

(b) The statute or executive order affirmed for the state a
mandate that had been declared existing law or regulation by
action of the courts.

(©) The statute or executive order imposes a requirement that is
mandated by a federal law or regulation and results in costs
mandated by the federal government, unless the statute or

%6 Cal. Const. art. X111 B, § 6.

#County of San Diego v. State of California (1997) 15 Cal.4th 68, 81; County of Fresno v. State of California
(1991) 53 Cal.3d 482, 487.

48County of Fresno, supra, 53 Cal.3d at 487; Redevelopment Agency v. Commission on State Mandates (1997) 55
Cal.App.4th 976, 984-985.

49 Gov. Code § 17500, et seq.; Kinlaw v. State of California (1991) 54 Cal.3d 326, 331, 333 (statute establishes
“procedure by which to implement and enforce section 6”).

% Gov. Code § 17514.

51 Gov. Code § 17556.



executive order mandates costs that exceed the mandate in that
federal law or regulation. . . .

(d) The local agency . . . has the authority to levy service
charges, fees, or assessments sufficient to pay for the mandated
program or increased level of service. . . .

() The statute, executive order, or an appropriation in a
Budget Act or other bill provides for offsetting savings to local
agencies . . . that result in no net costs to the local agencies. . ., or
includes additional revenue that was specifically intended to fund
the costs of the state mandate in an amount sufficient to fund the
cost of the state mandate. . . .

()] The statute or executive order imposes duties that are
necessary to implement, or expressly included in, a ballot measure
approved by the voters in a statewide or local election. . . .

(9) The statute created a new crime or infraction, eliminated a
crime or infraction, or changed the penalty for a crime or
infraction, but only for that portion of the statute relating directly
to the enforcement of the crime or infraction.

In the 2016 case Department of Finance v. Commission on State Mandates, the California
Supreme Court addressed a question considered by several courts and this Commission: Are
requirements imposed by state water boards on local agencies in MS4 permits exclusively
“federal” mandates, exempt from the requirement for the State to provide for a subvention of
state funds under Article XIIlI B section 6 of the California Constitution? In answering this
question, the Supreme Court set forth the test for determining what constitutes a federal versus a
state mandate in the context of the State’s administration of the NPDES permitting program
under state law. That test is:

If federal law compels the state to impose, or itself imposes, a
requirement, that requirement is a federal mandate. On the other
hand, if federal law gives the state discretion whether to impose a
particular implementing requirement, and the state exercises its
discretion to impose the requirement by virtue of a “true choice,”
that requirement is not federally mandated.

In addition to settling the matter of how the Commission is to determine what constitutes a
federal versus a state mandate, the Supreme Court also answered another question critical to
proceedings before this Commission: who has the burden of establishing that a requirement is
mandated by federal law. “In the context of these proceedings, the State has the burden to show
the challenged conditions were mandated by federal law.”>?

521d. at 7609.
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In Department of Finance, the California Supreme Court determined that the Clean
Water Act does not mandate any requirement in an order issued by the State or Regional Boards
“if the federal law gives the state discretion whether to impose a particular implementing
requirement and the state exercises its discretion to impose the requirement by virtue of a ‘true
choice’[.]”>® Applying this principle, the Court of Appeal for the Third Appellate District
determined that requirements imposed in an NPDES permit were state mandates because the
terms were not expressly required by federal law, but instead were imposed by the State pursuant
to the State’s exercise of discretion.>* In addition, the Court of Appeal rejected the State’s
argument that the finding by the San Diego Regional Board that the permit requirements were
“necessary” to meet the federal “maximum extent practicable” standard equated to a finding that
the permit requirement was the only means of meeting the standard, holding that “’[i]t is simply
not the case that, because a condition was in the Permit, it was, ipso facto, required by federal
law.””"®°

The Trash Order imposes state mandated activities and costs on Claimant, and none of
the exceptions in Government Code section 17556 excuse the State from reimbursing Claimant
for the costs associated with implementing the Trash Order. The Trash Order therefore represents
a state mandate for which Claimant is entitled to reimbursement.

IV.STATEMENT OF TIMELINESS®®

The Trash Order became effective on June 2, 2017. Pursuant to Government Code
section 17551(c), this Test Claim is submitted within 12 months of the effective date of the Trash
Order.

V. STATEMENT OF ACTUAL COSTS EXCEEDING $1,000

As set forth in the attached Declaration of Ehab Maximous (“Declaration”),®” Claimant
has incurred actual increased costs as a result of the mandates set forth herein in excess of
$1,000.

%3 Department of Finance v. Commission on State Mandates (2016) 1 Cal.5th 749, 765.

54 Department of Finance v. Commission on State Mandates (2017) 18 Cal.App.5th 661, 683-684, review denied
2018 Cal. LEXIS 2647, April 11, 2018.

55 |d. at 682-683 citing Department of Finance, supra, 1 Cal.5" at p. 768.

% Gov. Code § 17551(c).

5" Declaration at 1 13.
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VI.STATE MANDATED ACTIVITIES AND COSTS

The Trash Order imposes new requirements on Claimant that it was not required to
implement prior to issuance of the Trash Order.>® The new programs and activities and costs
imposed by the Trash Order are as follows:

A. TRACK SELECTION MANDATE
1. Challenged Program Requirement

The Trash Order required Claimant to select one of two tracks for implementing the
Trash Provisions (the “Track Selection Mandate™).>® Claimant selected Track 1. The Track
Selection Mandate, located on page 5 of the Trash Order, required the following:

By August 31, 2017, submit electronically a letter to the Santa
Ana Regional Board identifying the Co-permittee’s selected
method of compliance, (Track 1 or Track 2) as defined previously
in this Order.®

2. Description of Newly Mandated Activities

In order to select between Track 1 and Track 2 and properly assess compliance with the
ultimate requirements and costs of the Trash Provisions, as set forth in paragraphs 8.a and 11 of
the Declaration, the Track Selection Mandate required Claimant to undertake a study of the
following:

1. determine which track would allow Claimant to comply
with the Trash Provisions, as implemented through the
Trash Order;®

2. identify Priority Land Use areas within its jurisdiction and
determine whether Claimant had authority to install Full
Capture Systems in all Priority Land Use areas;®

3. determine the feasibility of installing Full Capture Systems
in Priority Land Use areas, the availability and feasibility of
Multi-Benefit Projects and other Treatment or Institutional
Controls available to Claimant, whether alternative land use
designations were better suited for implementing Full
Capture Systems or alternative trash control requirements;

%8 Declaration at  10.

% Trash Order at p. 5. Declaration at 7. Test Claim p. 7-1-5.
8 Trash Order at p. 5. Declaration at 7. Test Claim p. 7-1-5.
81 Declaration at 1 8.a.

82 1bid.
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and the availability and feasibility of demonstrating Full
Capture System Equivalency;®

4. interpret the Trash Order, including meetings with MS4 co-
permittees; %

5. research available full capture systems;®®
6. conduct a financial analysis of compliance options; and®

7. analyze the data and information obtained through the
studies described above.®’

3. Description of Existing Requirements and Costs

Prior to the Trash Order, existing requirements of federal and state law did not include
any of the activities imposed by the Trash Order, and there were no costs related to existing
activities.®® That is, Claimant has never been required to study or plan to install full capture
systems for trash or implement compliance measures that have the equivalency of full capture
systems for trash.

4. Actual Increased Costs Incurred During Fiscal Year 2016-2017

To implement the mandated activities and determine which track to pursue, Claimant was
required to conduct the assessments in Section VI.A.2, above during Fiscal Year 2016-2017.% In
Fiscal Year 2016-2017, Claimant expended the following amount to implement the Track
Selection Mandate, as set forth in paragraph 12 and Exhibit A of the Declaration: "

Fiscal Year Costs of Implementing
Track Selection Mandate

2016-2017 $7,654.84

5. Actual and Estimated Increased Costs Incurred During Fiscal Year 2017-2018

During Fiscal Year 2017-2018, Claimant continued to undertake the activities described
in Section VI.A.2 and to incur costs associated with staffing and contract work. In Fiscal Year

53 1hid.

64 Declaration at q 11.

55 1hid.

56 1hid.

57 1bid.

% Declaration at q 10.

8 Declaration at 11 8, 12, 13.

0 Declaration at § 12; Gov. Code § 17564.
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2017-2018, Claimant expended the following amount to implement the Track Selection
Mandate, as set forth in paragraph 12 and Exhibit A of the Declaration:

Fiscal Year Costs of Implementing
Track Selection Mandate

2017-2018 $0

B. TRACK 2 IMPLEMENTATION PLAN MANDATE
1. Challenged Program Requirement

As set forth in page 5 of the Trash Order, if Claimant selected Track 2, the Trash Order
required the creation of an implementation plan describing which controls would be used, how
those controls would achieve Full Capture System Equivalency, and generally justifying its
selection of Track 2 (the “Track 2 Implementation Plan Mandates”).”? Specifically, the Track
2 Implementation Plan Mandates, located on page 5 of the Trash Order, required the following:

By November 30, 2018 submit electronically to the Santa Ana
Regional Board an implementation plan, subject to approval by
the Executive Officer that describes the following:

a. The combination of controls selected and the rationale
for the selection;

b. How the combination of controls is designed to achieve
Full Capture System Equivalency;

C. How Full Capture System Equivalency will be
demonstrated;
d. If using a methodology other than the attached

recommended Visual Trash Assessment Approach to
determine trash levels, a description of the methodology
used; and,

e. If proposing to select locations or land uses other than
Priority Land Uses, a justification demonstrating that
the alternative land uses generate trash at rates that are
equivalent to or greater than the Priority Land Uses

1 Declaration at 1 12; Gov. Code § 17564.
2 Trash Order at p. 5. Declaration at § 7. Test Claim p. 7-1-5.
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2. Description of Newly Mandated Activities

Because Claimant selected Track 1, Claimant was not required to undertake any activities
pursuant to the Track 2 Implementation Plan Mandate.”

3. Description of Existing Requirements and Costs

Prior to the Trash Order, existing requirements of federal and state law did not include
any of the activities imposed by the Trash Order, and there were no costs related to existing
activities.™

4. Actual Increased Costs Incurred During Fiscal Year 2016-2017

Because Claimant selected Track 1, Claimant did not incur any costs pursuant to the
Track 2 Implementation Plan Mandate in Fiscal Year 2016-2017.7°

5. Actual and Estimated Increased Costs Incurred During Fiscal Year 2017-2018

Because Claimant selected Track 1, Claimant did not incur any costs pursuant to the
Track 2 Implementation Plan Mandate in Fiscal Year 2016-2017.

C. ONGOING IMPLEMENTATION MANDATE
1. Challenged Program Requirement

As set forth on page 1 of the Trash Order, Claimant must fully comply with the Trash
Provisions no later than fifteen (15) years after the effective date of the Trash Provisions
(December 2, 2015), or December 2, 2030.”" The Trash Order constitutes “the initial steps of the
Trash Provisions,” which ultimately require Claimant to implement, monitor, and report on
implementation of, its selected track (the “Ongoing Implementation Mandate”). Claimant will
also be required to achieve interim milestones toward full compliance with the Trash Provisions,
such as “average load reductions of ten percent (10%) per year or other progress to full
implementation.”’®

2. Description of Newly Mandated Activities

As set forth in paragraphs 8.d and 11.j of the Declaration, the Ongoing Implementation
Mandate required Claimant to undertake the following activities designed to implement the

3 Declaration at { 8.c.

" Declaration at 1 10.

5 Declaration at { 8.c.

6 Declaration at { 8.c.

" Trash Order at p. g; Test Claim p. 7-1-1.

8 Trash Order at p. 4; Test Claim at p. 7-1-4; see also State Water Resources Control Board Order No. 2015-0019,
Ocean Plan at 111.L.4.a.(2), (3) and ISWEBE Plan at A.5.a.(2), (3).
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selected track, monitor implementation, and report on the results of the monitoring, and which
involved and will involve staff and contract labor continuing indefinitely: "

1. establish a program for funding and constructing
infrastructure improvements,

2. implement best management practices, 8
3. maintain improvements after construction,®

4, monitor the construction and maintenance of the
improvements,® and

5. draft reports of the improvements, their operation, and
maintenance. 8

In other words, Claimant must establish a program for planning, funding and constructing
citywide infrastructure improvements; install full capture systems throughout its city boundaries;
implement best management practices; operate and maintain the systems after construction
through regular clean-out of trash; track and monitor the construction and maintenance of the
improvements; and draft and submit reports to the Regional Board.

3. Description of Existing Requirements and Costs

Prior to the Trash Order, Claimant was not required and did not undertake any of the
Ongoing Implementation Mandate activities listed above.® Thus, the Trash Order does not
modify existing activities. The Trash Order requires Claimant to undertake new activities.

4. Actual Increased Costs Incurred During Fiscal Year 2016-2017

During Fiscal Year 2016/2017, Claimant did not incur any costs to comply with the
Ongoing Implementation Mandates.

5. Actual Increased Costs Incurred During Fiscal Year 2017-2018

To implement the mandated activities, Claimant was required to undertake the activities
described in Section VI.C.2, above during Fiscal Year 2017-2018.8 During Fiscal Year 2017/18
and 2018/19, Claimant expended and expects to extend the following amounts to implement the
Ongoing Implementation Mandate, as set forth in paragraph 12 and Exhibit A of the
Declaration:

78 Declaration at 11 8.d, 11,].
8 Declaration at § 8.d.i.

81 Declaration at § 8.d.i.

82 Declaration at q 8.d.ii.

8 Declaration at q 8.d.iii.

84 Declaration at { 8.d.iv.

8 Declaration at § 10.

8 Declaration at 11 8, 11, 12.
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Fiscal Year Costs of Implementing Ongoing
Implementation Mandate

2017-2018 $27,906.92
2018-2019 $23,804.40
The new activities required by the Trash Selection Mandate and the Ongoing

Implementation Mandate for the Fiscal Years 2016/17, 2017/18, and 2018/19 are summarized as
follows:

Mandate FY 2016/2017 FY 2017/2018 FY 2018/2019
Track Selection $7,654.84 N/A N/A
(Trash Order p. 5)

Track 2 Implementation N/A N/A N/A
Mandate (Trash Order p. 5)

Ongoing Implementation N/A $27,906.92 $23,804.40

(Trash Order p. 1)
Total $7,654.84 $27,906.92 $23,804.40

D. COSTS ASSOCIATED WITH MANDATED ACTIVITIES ARE
REIMBURSABLE

The mandates created by the Trash Order meet both tests established by the California
Supreme Court for determining what constitutes a reimbursable state mandated local program.®’
As set forth by the Supreme Court, a “program” within the meaning of article XIII B, section 6,
is one that carries out “the governmental function of providing services to the public, or laws
which, to implement a state policy, impose unique requirements on local governments and do not
apply generally to all residents and entities in the state.”®  This definition has two, alternative
prongs, only one of which has to apply in order for the mandate to qualify as a program.®°

The activities mandated by the Trash Order meet both prongs. First, the Trash Order
requires Claimant to provide services to the public: the collection of trash discharged by third-
parties. The stated goal of the Trash Provisions is to “address the impacts of trash to the surface
waters of California through the establishment of a statewide narrative water quality objective
and implementation requirements to control trash, including the prohibition against the discharge
of trash.”% The stated purpose of the Trash Order is to establish “the initial steps in planning for
the implementation of the Trash Amendments ... in accordance with Water Code section

87 County of Los Angeles v. State of California (1987) 43 Cal. 3d 46.

8 |d. at 56.

8 Carmel Valley Fire Protection Dist. v. State of California (1987) 190 Cal.App.3d 521, 537.
% Trash Provisions, p. 2, 8.
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13383.7%  There is no doubt that the Trash Order is intended to do and does in fact carry out the
State’s policy of prohibiting the discharge of trash to the surface waters of the state.%?

Second, the activities mandated by the Trash Order “impose unique requirements on local
governments” that do not generally apply to all residents and entities in the state and they are
intended to “implement a state policy.”®® Claimant seeks reimbursement for the mandated
activities required by the Trash Order. There are no provisions in the Trash Order that extend the
requirements to any non-governmental entities. The specific mandated activities for which
Claimant seeks reimbursement are unique to local government.®*

VIl. STATEWIDE COST ESTIMATE®

For purposes of the Trash Order, the Regional Board only has jurisdiction over the MS4
permittees located within North and Central Orange County. Unlike other regional boards, which
acted to implement the Trash Provisions by issuing a single Water Code section 13383 order to
all MS4 permittees within its jurisdiction, the Regional Board issued identical orders to
permittees under its jurisdiction, on an individual basis. Therefore, the cost estimates provided
relate only to Claimant’s individual costs. Those costs are detailed in paragraph 12 of the
Declaration submitted in support of this Test Claim and are $27,906.92 for FY 17/18.

Claimant is informed that the Regional Board has issued substantively similar orders to
the Trash Order to other MS4s within the Regional Board’s jurisdiction and that other regional
boards have issued orders comparable to the Trash Order to other MS4 permittees.®® Claimant is
informed that other MS4s who received such comparable orders may be filing test claims with
the Commission.®” Claimant is not able to estimate the total amount of such other anticipated
claims.®®

The State Board conducted an economic evaluation of the cost of implementing the Trash
Provisions on a per capita basis for certain jurisdictions subject to the Trash Provisions.®® The
Cost Study was developed pursuant to the economic analysis requirements of Water Code
sections 13170 and 13241(d) and not pursuant to the requirements applicable to this Test
Claim.® Notwithstanding these limitations and the limitations in the previous paragraph, the
Cost Study estimated the statewide cost per capita per year for Phase | MS4 entities, such as
Claimant, to comply with the Trash Provisions ranged from $4 to $10.67. With an estimated

%1 Trash Order, p. 1-2, Section 3. Test Claim p. 7-1-2, 7-1-3. The NPDES Permit for the San Diego Region is not
up for renewal until May 2018, which is more than 18 months after the issuance of Resolution No. 2015-0019. As a
result, the San Diego Regional Board issued an interim order as authorized by statute in preparation for the renewal
of the NPDES Permit later in 2018 or early in 2019.

92 The State Board’s Staff Report describes at length the service to the public and the State policy goals served by
the Trash Provisions. Trash Provisions, Staff Report, pp. 5-7.

9 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56.

% Trash Provisions, Staff Report, pp. 12-14 (discussing application of Trash Provisions to municipalities).

% Gov. Code § 17553(b)(1)(E).

% Declaration at { 15.

% Ibid.

% |bid.

9 State Water Resources Control Board Resolution No. 2015-0019, Fact Sheet, Appendix C (“Cost Study™).

100 Cost Study, p. C-2.
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statewide population of 16.4 million, the Cost Study estimates statewide costs for Phase | MS4
entities subject to the Trash Provisions to be between $65,600,000 and $174,988,000 per year.%

VIIl. THE TRACK SELECTION MANDATES, TRACK 2 IMPLEMENTATION
MANDATES AND THE ONGOING IMPLEMENTATION MANDATES ARE STATE
MANDATES; NO EXCEPTIONS TO SUBVENTION REQUIREMENT APPLY

The Trash Order imposes state mandated activities and costs on Claimant. No exception
to the subvention requirement of Section 6 applies to the present Test Claim.%?

A. THE TRASH ORDER IS A STATE, NOT A FEDERAL, MANDATE

The Trash Order explicitly states that the Regional Board issued the Trash Order pursuant
to Water Code section 13383.1% The Trash Order is thus an action of the State pursuant to state
law, not federal law.%

None of the federal laws or regulations cited in the Trash Order requires the Trash Order
mandated activities.!®® In Department of Finance, the California Supreme Court articulated
several factors in applying the Supreme Court Test, the application of which lead to the same
conclusion here.'% First, if federal law gives the state discretion over whether to impose a
particular requirement, and the State exercises its discretion to impose the requirement by virtue
of a “true choice,” the requirement is not federally mandated.'” Second, in applying this
principle to the federal mandates exception, the Commission properly looks to the express
provisions of the federal law and regulations.’®® And third, the State bears the burden of
demonstrating that the challenged requirements “were the only means by which the [alleged
federal requirements] could be implemented.

The federal laws and regulations cited in the Trash Order do not require local government
agencies to undertake the Track Selection Mandate, the Track 2 Implementation Plan Mandates,
or the Ongoing Implementation Mandates. Instead, the cited federal laws and regulations are
directed to the State and give the State discretion over whether to impose the Trash Order

101 Cost Study, p. C-1-C-2.

102 Gov. Code § 17556. The Trash Order does not constitute legislative authority for Claimant to undertake the
mandated activities. Claimant also did not request issuance of the Trash Order. The Trash Order has not been
declared existing law or regulation by action of the courts. It does not provide for offsetting savings to Claimant, and
therefore cannot result in no net costs. The mandated activities are not necessary to implement, and are not expressly
included in, a ballot measure approved by the voters in a statewide or local election. The Trash Order did not create
or eliminate a new crime or infraction or change the penalty for a crime or infraction.

103 Trash Order at p. 1.

104 Gov. Code § 17756(c).

105 See Trash Order at pp. 2, 4, citing to 33 U.S.C. §§ 1312, 1313, 1318; 40 C.F.R. §§ 122.41(h),
122.41(d)(1)(vii)(B), 130.7, 131.

106 Department of Finance v. Commission on State Mandates (2016) 1 Cal.5th 749, 765-769, as modified on denial
of reh'g (Nov. 16, 2016).

107 Dept. of Finance, supra, 1 Cal.5th at 765.

108 Dept. of Finance, supra, 1 Cal.5th at 767.

109 Dept. of Finance, supra, 1 Cal.5th at 768.
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mandated activities on local government.'® Further, at the time the Trash Order was issued,
there was no technical determination that the Trash Order is the “only means” of meeting a
federal requirement Therefore, the Regional Board’s finding that the Trash Order was issued as
a requirement of federal law is not correct or otherwise entitled to deference. !

Section 302 of the Clean Water Act does not require local governments to undertake the
Track Selection Mandate, the Track 2 Implementation Plan Mandates, or the Ongoing
Implementation Mandates.*'? Under Section 302, the State is authorized to exercise its discretion
to establish effluent limitations for point source discharges. !

Section 303 of the Clean Water Act and Sections 130.7 and 131.1 through 131.8 of Title
40 of the Code of Federal Regulations, do not require local governments to undertake the Track
Selection Mandates, the Track 2 Implementation Plan Mandates, or the Ongoing Implementation
Mandates.'** Under these provisions, the State is required to identify waters which do not meet
water quality standards; the State is then required to rank those water bodies by priority; and the
State must develop total maximum daily loads (“TMDLs”) for water bodies with wasteload
allocations assigned to existing and future point sources of pollution as water quality based
effluent limitations.'*® Not only are Section 303 and Regulation Sections 130.7 and 131.1
through 131.8 directed to the State, these provisions preserve substantial discretion to the State to
act in a manner that is “consistent with the assumptions and requirements of any available
wasteload allocations for the discharge prepared by the State and approved by EPA[.]”!*® These
federal provisions thus preserve the State’s discretion in determining the means of compliance.
In other words, federal law does not require the State to hold local agencies strictly accountable
to these new standards once they are adopted.

Section 308 of the Clean Water Act does not require local governments to undertake the
Track Selection Mandate, the Track 2 Implementation Plan Mandates, or the Ongoing
Implementation Mandates. Under Section 308, the State is authorized to require the owner or
operator of any point source to establish and maintain records and undertake monitoring.*’
Interpreting this section, the Fourth Circuit has held that Section 308(a) “gives EPA discretion to
require such monitoring[.]” Because Section 308 may authorize, but does not require, the State
to impose the Trash Order mandated activities, the State exercised its discretion in issuing the
Trash Order. 118

110 Trash Order at pp. 2, 4, citing to 33 U.S.C. 88 1312, 1313, 40 C.F.R. 88 122.41(h), 122.44(d)(1)(vii)(B), 130.7,
131.

111 Compare Trash Order at p. 4, with Dept. of Finance, supra, 1 Cal.5th at 768.

112 Environmental Defense Fund, Inc. v. Costle (E.D.N.Y. 1977) 439 F.Supp. 980, 1006 (the State has “discretion to
impose effluent limitations as prescribed by section 302(a)").

11333 U.S.C. § 1312(a).

11433 U.S.C. § 1313; 40 C.F.R. 8§ 130.7,131.1 — 131.8.

115 33 U.S.C. § 1313(d). 40 C.F.R. § 130.2 subd. (h).

116 33 U.S.C. § 1313 (emphasis added).

117 33 U.S.C. § 1318(a).

118 33 U.S.C. § 1318; Webb v. Gorsuch (4th Cir. 1983) 699 F.2d 157, 161; see also Coastal Envtl. Rights Found. v.
California Reg'l Water Quality Control Bd. (2017) 12 Cal.App.5th 178, 191 (“As the permitting agency, the
Regional Board has wide discretion to determine monitoring requirements.”).
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Finally, under Section 122.44 of Title 40 of the Code of Federal Regulations, the State is
required to issue permits containing certain types of conditions.'*® Not only is Section 122.44
directed to the State, it does not require local governments to undertake the Track Selection
Mandates, the Track 2 Implementation Plan Mandates, or the Ongoing Implementation
Mandates.

None of the federal laws or regulations cited in the Trash Order requires a local agency to
undertake the Track Selection Mandates, the Track 2 Implementation Plan Mandates, or the
Ongoing Implementation Mandates. Thus, federal law did not compel the State or Regional
Board to impose the Trash Provisions or Trash Order on Claimant. Their imposition was a
discretionary choice by the State and Regional Boards. The Trash Provisions and Trash Order
are state, not federal, mandates.

B. CLAIMANT DOES NOT HAVE FEE AUTHORITY TO OFFSET ITS COSTS?!0

The State is required to reimburse Claimant’s costs of complying with the Trash Order
mandates because Claimant lacks authority to levy service charges, fees, or assessments
sufficient to pay for the mandates in the Trash Order.'?* Case law has recognized three general
categories of local agency fees or assessments available to pay for state mandates: (1) special
assessments based on the value of benefits conferred; (2) development fees exacted in return for
permits or other government privileges; and (3) regulatory fees imposed as an exercise of police
power. 12

This Commission has determined that “a local agency does not have sufficient fee
authority within the meaning of Government Code section 17556 if the fee or assessment is
contingent on the outcome of an election by voters or property owners.”*?

Virtually all revenue-generating devices enacted by a local government are considered
taxes subject to voter-approval requirements unless the revenue-generating device falls within
certain exceptions enumerated under Article XII1 of the California Constitution.'?* Section 1(d)
of Article XIII C of the California Constitution defines a tax as “any levy, charge or exaction of
any kind imposed by a local government, except the following:

(1) A charge imposed for a specific benefit conferred or privilege
granted directly to the payor that is not provided to those not
charged, and which does not exceed the reasonable costs to the
local government of conferring the benefit or granting the
privilege.

11940 C.F.R. § 122.44.

120 Gov. Code § 17553(b)(1)(F)(v).

121 Gov. Code § 17556(d).

122 Sinclair Paint v. State Board of Equalization (1997) 15 Cal.4th 866, 874; Commission on State Mandates
Statement of Decision (“Statement of Decision”), Discharge of Stormwater Runoff, Test Claim 07-TC-09, at 102.
123 Statement of Decision 07-TC-09 at 105-106 (determining that a local agency lacks sufficient authority within the
meaning of Government Code section 17556 if the fee or assessment is contingent on the outcome of an election by
voters or property owners); Gov. Code § 17553(b)(1)(G).

124 Cal. Const. art. XI11 D § 2(b), (d).
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(2) A charge imposed for a specific government service or product
provided directly to the payor that is not provided to those not
charged, and which does not exceed the reasonable costs to the
local government of providing the service or product.

(3) A charge imposed for the reasonable regulatory costs to a local
government for issuing licenses and permits, performing
investigations, inspections, and audits, enforcing agricultural
marketing orders, and the administrative enforcement and
adjudication thereof.

(4) A charge imposed for entrance to or use of local government
property, or the purchase, rental, or lease of local government

property.

(5) A fine, penalty, or other monetary charge imposed by the
judicial branch of government or a local government, as a result of
a violation of law.

(6) A charge imposed as a condition of property development.

(7) Assessments and property-related fees imposed in accordance
with the provisions of Article X1l D.%

Further, assessments and property-related fees imposed on owners or occupants of real
property by their ownership or use of property constitutes a property-related fee governed by
Article XIIl D of the California Constitution.'?® Article XIIl D requires majority voter approval
of property related fees, “[e]xcept for fees or charges for sewer, water, and refuse collection
services[.]”"*?’

As explained in the following sections, Claimant lacks sufficient “authority” to pay for
the mandates in the Trash Order within the meaning of Government Code section 17556 because
any charge, fee, or assessment is contingent on the outcome of an election by voters or property
owners and because a development fee is not available to fund the state mandates in the Trash
Order.

1. Activities Mandated By The Trash Order Do Not Convey Unique Benefits Or
Deal With Unique Burdens Being Imposed On Claimant By Individual Persons,
Businesses Or Property Owners.

Claimant lacks authority to pay for the Trash Order mandates using special assessments
because the mandated activities do not provide a benefit directly to any potential payor that is not
provided to those not charged.?® In order for a special assessment to qualify for an exemption

125 Cal. Const. art. X111 C § 1(d).

126 See Cal. Const. art. X111 D 88 2(h), 3(a).
127 Cal. Const. art. XI11 D § 6(c).

128 Cal. Const. art. XI11 C 88 1(e)(1), (2).
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from the definition of “tax,” and thus for an exemption from the voter-approval requirement, the
amount of the fee must be no more than necessary to cover the reasonable costs of the
governmental activity, and the manner in which those costs are allocated to a payor must bear a
fair or reasonable relationship to the payor's burdens on, or benefits received from, the activity
funded by the fee.'?® The person or business being charged the fee may only be charged a fee
based on the portion of the total government costs attributable to burdens being placed on the
government by that payor or an amount based on the direct benefits the payor receives from the
program or facility being funded by the fee.

The activities mandated by the Trash Order are designed “to address the impacts trash has
on the beneficial uses of surface waters” throughout Claimant’s jurisdiction.'® These mandates
are part of the Trash Provisions’ larger goal to improve water quality by reducing the presence of
trash in MS4s.13! By furthering the goal of improving water quality throughout Claimant’s
jurisdiction, the benefits of Claimant’s activities under the Trash Order are conferred on all
persons within Claimant’s jurisdiction.'® As set forth in more detail in the discussion of the
Salinas case in Section VIII.B.2, the costs associated with implementing the mandates in the
Trash Order cannot be tied to a direct benefit or service experienced by any individual
businesses, property owners, or residents.**® Thus, although the Trash Order focuses on “Priority
Land Uses” as areas that should ultimately receive Full Capture Systems, Claimant’s selection
between Track 1 and Track 2 does not create any direct or specific benefits for people or
properties within Priority Land Uses.'** The mandated costs benefit water quality jurisdiction-
wide.*® For these reasons, it would be impossible to identify benefits from the mandates in the
Trash Order that any individual resident, business, or property owner receives that are distinct
from benefits conferred on all persons within the jurisdiction.*

Because the benefits conferred by the activities mandated by the Trash Order apply to all
people and property in Claimant’s jurisdiction, Claimant cannot levy a special assessment or fee
on certain payors based on their unique benefit or service received. Any fee charged by Claimant
for costs related to the Trash Order, therefore, would not meet the requirement of Article XII1 C
88 1(e)(1) and 1(e)(2) and would be subject to voter approval.

2. Property-related fees to fund Trash Order mandates require voter approval

Claimant lacks authority to impose property-related fees without voter approval because
fees imposed to cover the costs associated with the mandated activities in the Trash Order are not
“charges for sewer, water, and refuse collection services” and do not qualify for an exemption

129 Cal. Const. art. XI11 C 88 1(e)(1), (2).

130 Trash Order at p. 1.

131 State Board Resolution No. 2015-0019 at qf 1-6.
132 Declaration at § 14.

133 |pid.

134 1bid.

135 Trash Order at p. 1.

136 Declaration at  14.
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from the voter-approval requirement.'3” The costs of complying with the Trash Order mandates
are costs related to Claimant’s operation of its MS4.138

Any tax that funds a specific program, such as a stormwater management program is a
“special tax,” subject to the requirements of article XIII A, section 4, and article XIII C, section
2(d) of the California Constitution. These constitutional provisions require special taxes to be
approved by 2/3 of the voters of the portion of the jurisdiction subject to the fee.

A fee imposed on owners or occupants of real property that is triggered by their
ownership or use of property within the jurisdiction constitutes a property related fee governed
by article XIII D of the California Constitution. Article XIIl1 D requires voter approval of most
property related fees. Relevant portions of article XII1 D, section 3(a) provide that:

(a) No tax, assessment, fee, or charge shall be assessed by any
agency upon any parcel of property or upon any person as an
incident of property ownership except ... (2) Any special tax
receiving a two-thirds vote pursuant to § 4 of Article XIIl A ... (4)
Fees or charges for property related services as provided by this
article....”

Article XII1 D, section 2(e) defines a fee or charge as:

“... any levy other than an ad valorem tax, a special tax, or an
assessment, imposed by an agency upon a parcel or upon a person
as an incident of property ownership, including a user fee or charge
for a property related service.”

Article XIII D, section 2(h) defines property-related service as “... a public service

having a direct relationship to property ownership.”

Article XIII D, section 6(c) requires voter approval for most new or increased fees and
charges. It provides: “Except for fees or charges for sewer, water, and refuse collection services,
no property related fee or charge shall be imposed or increased unless and until that fee or charge
is submitted and approved by a majority vote of the property owners of the property subject to
the fee or charge or, at the option of the agency, by a two-thirds vote of the electorate residing in
the affected area. ...”

In Howard Jarvis Taxpayers Association v. City of Salinas (2002) 98 Cal.App.4th 1351
(“Salinas™) the court of appeal struck down a fee that the City of Salinas attempted to enact to
fund the city’s stormwater management program. The Court held that a stormwater fee was a
property related fee governed by Article XII1 D and that such a fee could not be imposed unless
it was approved by the voters.

137 Cal. Const. art. X111 D § 6(c); see also Howard Jarvis Taxpayers Association v. City of Salinas (2002) 98
Cal.App.4th 1351, 1358 (determining that fees imposed to fund stormwater management activities are property-
related fees that are not exempted from voter-approval as sewer, water or refuse collection services).

138 See Trash Order at p. 1 (“trash is typically generated on land and transported to surface water, predominantly
through municipal separate storm sewer system (MS4) discharges.”); see also Declaration at { 5.c.
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The fee at issue in that case was a storm drainage fee enacted by the Salinas City Council
but not approved by the voters of the City. The purpose of the fee was to fund and maintain a
program put in place to comply with the City’s obligations under its MS4 Permit. The fee would
be imposed on “users of the storm water drainage system,” and the City characterized the fee as a
user fee recovering the costs incurred by the City for the use of the City’s storm and surface
water management system by property owners and occupants.

The City attempted to develop a methodology that based the fee on the amount of runoff
leaving certain classes of property. The fee was charged to the owners and occupiers of all
developed parcels and the amount of the fee was based on the impervious area of the parcel. The
rationale used by the City for basing the fee on impervious area was that the impervious area of a
property most accurately measured the degree to which the property contributed runoff to the
City’s drainage facilities. Undeveloped parcels and developed parcels that maintained their own
storm water management facilities or only partially contributed storm or surface water to the
City's storm drainage facilities were required to pay in proportion to the amount they did
contribute runoff or used the City’s treatment services.

The City asserted that the fee did not require voter approval under Article XI1I D § 6(c)
on two grounds. First, the City argued that the fee was not a “property related” fee but rather a
“user fee” which the property owner could avoid simply by maintaining a storm water
management facility on the property. The City argued that because it was possible to own
property without being subject to the fee that it was not a fee imposed “as an incident of property
ownership.”%3® Second, the City argued that, even if the fee could be characterized as a property
related fee, it was exempted from the voter approval requirements by provisions of Article XIII
D § 6(c) that allow local governments to enact fees for sewer and water services without prior
voter approval.**® The Court rejected both arguments.

The Court in Salinas found that because the fee was not directly based on or measured by
use, comparable to the metered use of water or the operation of a business, it could not be
characterized as a use fee. Rather the fee was based on ownership or occupancy of a parcel and
was based on the size of the parcel and therefore must be viewed as a property related fee.**! The
court observed:

The City itself treats storm drainage differently from its other
sewer systems. The stated purpose of [the City storm drainage fee
ordinance] was to comply with federal law by reducing the amount
of pollutants discharged into the storm water, and by preventing
the discharge of “non-storm water” into the storm drainage system,
which channels storm water into state waterways ... the City's
storm drainage fee was to be used not just to provide drainage
service to property owners, but to monitor and control pollutants
that might enter the storm water before it is discharged into natural
bodies of water.

13%Howard Jarvis Taxpayers Association v. City of Salinas (2002) 98 Cal.App.4th 1351, 1354.
149 1bid.
1411d. at p. 1355.
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The court concluded that the storm drainage fee “burden[s] landowners as landowners,”
and thus it was in reality a property related fee subject to the requirements of Article XIII D and
not a user fee. The fee was therefore subject to the voter-approval requirements of Article XIlII
D unless one of the exceptions in section 6(c) of that section applied.!#?

The Court then went on to reject that the City’s contention that the fee fell within
exemption from the voter-approval requirement applicable to fees for sewer or water services in
Section 6(c). The court concluded that that the term “sewer services” was ambiguous in the
context of both Section 6(c) and Article XIII D as a whole. The Court found that, because Article
X1l D was enacted through the initiative process, the rule of judicial construction that an
enactment must be strictly construed required the court to take a narrow reading of the sewer
exemption. The Court went on to hold that the sewer services exception in Article X111 D 8§ 6(c)
was applicable only to sanitary sewerage and not to services related to stormwater.

The Court likewise rejected the argument that the storm drainage fee fell within
provisions of Article XIIlI D 8§ 6(c) exempting fees for water services from the voter approval
requirements. The court held:

...[W]e cannot subscribe to the City's suggestion that the storm
drainage fee is “for . . . water services.” Government Code section
53750, enacted to explain some of the terms used in articles XIIl1 C
and XIII D, defines “ ‘[w]ater’ * as *“any system of public
improvements intended to provide for the production, storage,
supply, treatment, or distribution of water.” (Gov. Code, § 53750,
subd. (m).) The average voter would envision “water service” as
the supply of water for personal, household, and commercial use,
not a system or program that monitors storm water for pollutants,
carries it away, and discharges it into the nearby creeks, river, and
ocean. 44

Consistent with the Court’s rejection of Salinas’s fee as a user fee and as a sewer or water
service fee, any fee imposed to cover the costs of the Trash Order mandates would be a property-
related fee, and that fee would not qualify as a fee for water, sewer, or fee “refuse collection.”%°
As in Salinas, Claimant does not rely on meters to measure either the amount of runoff leaving
properties in Claimant’s jurisdiction or the amount of trash generated by Priority Land Use
areas.*® Further, the type of trash at issue in the Trash Order cannot be collected through typical
refuse collection services.}*” This trash is specifically targeted by the Trash Order because it
evades collection through typical refuse collection services and ends up in storm water runoff.148

142 1pid.

143 1d. at pp.1357-1358.

144 1pbid.

145 Cal. Const. art. XI11 D § 6(c).
146 Declaration at § 14.

147 Declaration at  14.

148 Trash Order at p. 1.
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3. Costs of complying with the Trash Order mandates are not related to property
development

Claimant lacks authority to pay for the Trash Order mandates using development fees
because Claimant’s costs are not associated with any development activity. The Trash Order is
designed to address trash generated as a result of already-developed properties.’*® For this
reason, the costs associated with the Trash Order’s mandates cannot be linked to a discrete
permit or service provided to any development project.

4. Conclusion

In summary, Articles X111 A, XIII C, and XIII D of the California Constitution require
voter approval of any funding mechanism available to Claimant to fund the costs of complying
with the Trash Order mandates. Any fees developed by Claimant to fund the mandates in the
Trash Order could only be imposed by some form of special tax or property related fee that
would require approval by either a 2/3 vote of the electorate subject to the tax; or a majority vote
of the property owners subject to the property related fee. Claimant thus lacks sufficient
*authority” for purposes of Government Code section 17556 to levy service charges, fees, or
assessments to pay for the Trash Order’s mandates.*>°

C. CLAIMANT DOES NOT HAVE OTHER FUNDING SOURCES*!

Claimant is not aware of any state, federal or non-local agency funds that are or will be
available to fund these new activities.'®? Competitive grant funding through the Orange County
Transportation Authority is available to fund projects that improve overall water quality in
Orange County from transportation-generated pollution.'®® The costs claimed by Claimant,
however, are the net costs to Claimant which are not recovered through any grants, if any,
provided to Claimant for purposes of complying with the Trash Order.*>*

149 See Trash Order at p. 2.

150 Statutes 2017, Chapter 536 (“SB 231") revised Government Code section 53570 to define the word “sewer,” as
used in Article XI1I D, and added Government Code section 53751 to provide additional context for that definition.
SB 231 attempts to expand the definition of “sewer” under Article XI11 D of the California Constitution to include
storm water-related services, and in so doing purports to exempt storm water-related fees and charges from the
majority affirmative vote requirement prescribed by Article XI1I D, section 6(c). that was mandated by the court in
Salinas based upon the court’s interpretation of Article XIlI D, section 6(c). Although SB 231 purports to allow the
majority protest process under Article XIII D, section 6(a)(2) for storm water-related fees and charges in lieu of the
election requirement mandated by Article XIIID, section 6(c), Claimant does not have the right or the power, i.e.,
authority, to levy a fee, charge, or assessment sufficient to fund the mandated Trash Provisions or Trash Order. The
issue of the Article X111 D majority protest process’s effect on the funding of a state mandate is currently subject to
review by the Third District Court of Appeal in the case of Paradise Irrigation District v. Commission on State
Mandates, (Sacramento County Superior Court 34-2015-80002016). No appellate court decision has been rendered
in this case, and thus, the constitutionality of SB 231, which expressly seeks to legislatively overrule Salinas, a case
premised upon interpretation of the California Constitution, is highly questionable. The law currently requires that
the claimant herein to hold an election consistent with Prop 218 prior to imposing a fee to recover the costs imposed
by the Trash Provisions.

151 Gov. Code § 17553(b)(1)(F)(i — iv).

152 Declaration at 1 16-19.

153 Declaration at 7 17.

154 1bid.
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IX.PRIOR RELATED MANDATE DETERMINATIONS
The Commission has made determinations on related matters as follows:

Municipal Stormwater and Urban Runoff Discharges, Case Nos.:
03-TC-04, 03-TC-19, 03-TC-20, 03-TC-21

Discharge of Stormwater Runoff, Order No. R9-2007-0001, Case
No.: 07-TC-09.

X. LEGISLATIVELY DETERMINED MANDATES

There have been no legislatively determined mandates on the Trash Order.*®

X1.CONCLUSION

The Trash Order imposes state mandated activities and costs on Claimant. Those state
mandated costs are not exempted from the subvention requirements of Section 6. Claimant lacks
authority to develop and impose fees to fund any of these new State mandated activities.
Claimant therefore respectfully requests that the Commission find that the mandated activities set
forth in this Test Claim are state mandates that require subvention under Section 6

155 Gov. Code § 17553(b)(1)(G).
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SECTION 6

DECLARATION OF EHAB MAXIMOUS

IN SUPPORT OF TEST CLAIM
IN RE
SANTA ANA REGIONAL WATER QUALITY CONTROL BOARD
WATER CODE SECTION 13383 ORDER TO SUBMIT
METHOD TO COMPLY WITH STATEWIDE TRASH PROVISIONS

OF

CITY OF YORBA LINDA



DECLARATION OF EHAB MAXIMOUS
I, Ehab Maximous, declare as follows:

1. I make this declaration based upon my own personal knowledge, except for those
matters set forth on information and belief, and as to those matters | believe them to be true, and
if called upon to testify, I could and would competently testify to the matters set forth herein.
Specifically, I have personal knowledge of the matters set forth in paragraphs 1 through 14 of
this Declaration and am informed and believe the matters set forth in paragraphs 15 through 19 of
this Declaration.

2. I have received the following degrees and certifications: Bachelor of Science in

Civil Engineering, Masters in Business Administration, and California Registered Professional

Engineer.

3. I am employed by the City of Yorba Linda (“Claimant”) as the Director of Public
Works.

4, I have held my current position for approximately a fourth of a year. My duties

include: overseeing the Public Works Department, including operational oversignt of program
staff and divisional supervisors in several key program areas, including stormwater management,
construction and development, watershed structural treatment controls, regulatory reporting and
program assessment. | also coordinate the City’s stormwater compliance efforts with the
municipal stormwater co-permittees.

5. The State Water Resources Control Board (“State Board”) adopted Resolution
No. 2015-0019, known as the “Trash Provisions,” on April 7, 2015. The Trash Provisions
became effective December 2, 2015. | have reviewed and | am familiar with the Trash

Provisions.
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a. The Trash Provisions ordered Regional Water Quality Control Boards, among
other things, to include the requirements set forth in the Trash Provisions in
permits or orders issued, and to be issued, to MS4 permittees.

b. Based on the order from the State Board, the California Regional Water Quality
Control Board, Santa Ana Region (“Regional Board”) issued Water Code Section
13383 Order to Submit Method to Comply with Statewide Trash Provisions;
Requirements for Phase | Municipal Separate Storm Sewer System (MS4) Co-
Permittees Within the Jurisdiction of the Santa Ana Regional Water Quality
Control Board” (the “Trash Order”), on June 2, 2017. | have reviewed and am
familiar with the Trash Order.

c. The Regional Board issued the Trash Order to Claimant as the owner or operator
of a municipal separate storm sewer system (“MS4”) and as a co-permittee
under Regional Board Order R8-2009-0030, which imposes various
requirements on the Claimant in regards to discharges to and from its MS4.

6. The Trash Order required the Claimant to select between two “tracks” to
implement a prohibition of trash discharge to surface waters of the State and to report that
selection to the Regional Board. Track 1 requires installation of stormwater treatment control
systems (called “Full Capture Systems”), meeting specific design criteria, in all storm drains that
capture runoff from developed, high-density residential, industrial, commercial, mixed urban,
and public transportation sites, facilities and land uses (called “Priority Land Uses”). Track 2
requires installation of a combination of full capture systems, multi-benefit projects, or other

treatment or institutional controls that reduce the same trash load that would be reduced if full



capture systems were installed, operated, and maintained for all storm drains that capture runoff
from Priority Land Uses.

7. The Trash Order established two deadlines: (1) by August 31, 2017, select a track
for implementation (the “Track Selection Mandate). The Track Selection Mandate is found on
page 5 of the Trash Order; and (2) if Track 2 was selected, to submit an implementation plan (the
“Track 2 Implementation Plan Mandate”) by November 30, 2018. The Track 2 Implementation
Plan Mandate is found on page 5 of the Trash Order. The Trash Provisions establish a deadline
for full implementation of the trash prohibition of fifteen years after the effective date of the
Trash Provisions, which requires Claimant to undertake ongoing activities to implement the
selected track (“Ongoing Implementation Mandates™). The Ongoing Implementation Mandates
are located on page 1 of the Trash Order.

8. Through my employment with Claimant, | am involved in Claimant’s activities
required to comply with the Trash Order. The activities required to comply with the Trash Order

include the following (collectively the “Trash Order Mandated Activities™):

a. Track Selection Mandate:

i. identify Priority Land Use areas within Claimant’s jurisdiction;

ii. assess whether Claimant has authority to install Full Capture Systems
in all Priority Land Use areas;

iii. assess the feasibility of installing Full Capture Systems in Priority Land
Use areas;

iv. assess the availability and feasibility of Multi-Benefit Projects and other
Treatment or Institutional Controls available to Claimant in Priority Land

Use areas;
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v. assess whether alternative land use designations were better suited for
implementing Full Capture Systems or alternative trash control
requirements; and

vi. assess the availability and feasibility of demonstrating Full Capture
System Equivalency.

b. Track 2 Implementation Plan Mandate:

I. assess the combination of controls that would achieve Full Capture
Systems Equivalency;

ii. prepare an implementation plan that describes the alternative controls;
explains how those controls are designed to achieve Full Capture
System Equivalency; describes how Full Capture System Equivalency
will be demonstrated, including a description of the methodology
used; and

iii. study whether land uses in the implementation plan, which are not Priority
Land Uses, generate trash at rates that are equivalent to or greater than the

Priority Land Uses.

c. Claimant ultimately selected Track 1.

d. Ongoing Implementation Mandate:

i. Establish a program to plan for and fund capital improvement projects and
implementation of best management practices throughout Claimant’s
jurisdiction;

ii. maintain improvements after construction,
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iii. monitor the construction and maintenance of the improvements and
implementation of best management practices, and

iv. draft reports of the improvements, practices, their operation, and
maintenance.

9. The Trash Order was issued in Fiscal Year 2016-2017. Claimant seeks
reimbursement of costs incurred in FY 2016-2017 and in FY 2017-2018 as well as any costs yet
to be incurred in future fiscal years.

10. Based on my involvement in implementing the Trash Order Mandated Activities,
the Trash Order requires Claimant to perform new activities that Claimant was not required to
and did not undertake prior to the issuance of the Trash Order and these are unique to local
governmental entities, which are not required by federal law.

11.  Implementing the Trash Order Mandated Activities has required Claimant to
expend significant resources on staffing/contract labor, materials, and supplies. The Trash Order
required Claimant to expend resources as follows:

a. Staff and consultant costs to interpret the Trash Order, including meetings with
MS4 co-permittees;

b. Staff and consultant costs to review and analyze Priority Land Use areas within
Claimant’s jurisdiction;

c. Staff and consultant costs to research available Full Capture Systems;

d. Staff and consultant costs to do a financial analysis of compliance options;

e. Staff and consultant costs to analyze the data and information obtained through

the studies described above;

f. Staff costs to conduct field investigations for Full Capture System installation;



12.

j.

Staff costs to manage contractor installing Full Capture Systems;

Staff costs to analyze installation locations and update municipal catch

basin inventory;

Capital costs expended on Full Capture Systems; and

Operations and maintenance costs expended on Full Capture Systems.

To date, Claimant incurred and expects to incur the following actual and estimated

increased costs to comply with the Trash Order mandated activities, as set forth in more detail in

Exhibit A:

Actual increased costs to comply with the Track Selection Mandate imposed

by page 5 of the Trash Order in Fiscal Year 2016/2017 are: $7,643.90.

Actual increased costs to comply with the Track 2 Implementation Plan
Mandate imposed by page 5 of the Trash Order in Fiscal Year 2016/2017

are: $0;

Actual costs to comply with the Ongoing Implementation Mandates imposed
on page 1 of the Trash Order for Fiscal Year 2016/2017 are: $0.

Actual and estimated increased costs to comply with the Track 2
Implementation Mandate imposed on page 5 of the Trash Order in Fiscal Year
2017/2018 are: $0.

Actual and estimated increased costs to comply with the Track Selection
Mandate imposed by page 5 of the Trash Order in Fiscal Year 2017/2018

are: $0.
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f. Actual and estimated costs to comply with the Ongoing Implementation
Mandates imposed on page 1 of the Trash Order in Fiscal Year 2017/2018 are

$27,906.92 and the costs in Fiscal Year 2018/2019 are $23,304.40.

13.  Asdetailed in Exhibit A, actual and estimated costs incurred by Claimant exceed
$1,000. I have personal knowledge of the above staff and consultant costs, and | am personally
familiar with the terms and conditions of each of the contracts. In order to comply with the Trash
Order, City has entered into contracts with third parties, including but not limited to the County
of Orange. | am familiar with the terms and conditions of the contract. My staff, at my direction,
reviews and approves invoices from the vendors for the services rendered pursuant to such
contracts. | have reviewed and | am familiar with the books and records maintained by the City
in the ordinary course of business relating to the City’s efforts to comply with the Trash Order
and the information set forth in this declaration accurately reflects the information contained in
those records. | have also personally reviewed and approved invoices from the vendors for the
services rendered pursuant to such contracts. | have also been personally involved with
developing the estimated increased costs Claimant expects to incur in implementing the Trash

Order.

14.  The costs associated with implementing the Trash Order mandated activities do
not arise from a direct benefit or service experienced by any individual businesses, property
owners, or residents, including people or properties within Priority Land Uses. The costs
associated with implementing the Trash Order mandated activities are study- and plan-related
costs. Claimant does not rely on meters to measure either the amount of runoff leaving properties
in Claimant’s jurisdiction or the amount of trash generated by Priority Land Use areas. The trash
control features contemplated by the Trash Order cannot be implemented or tracked through

typical refuse collection services. It is not possible to link the costs with any benefits to any



individual resident, business, or property owner receives that are distinct from benefits conferred

on all persons within Claimant’s jurisdiction.

15. I am informed and believe that the Regional Board has issued orders comparable
to the Trash Order to other MS4s within the Regional Board’s jurisdiction and that other regional
boards have issued orders comparable to the Trash Order to other MS4 permittees. | am informed
and believe that other MS4s who received such comparable orders may be filing test claims with
the Commission. | am not able to estimate the total amount of such other anticipated claims.

16. 1 am not aware of any dedicated state or federal funds that are or will be available
to pay for these increased costs.

17. 1 am not aware of any non-local agency funds that are or will be available to pay
for these increased costs. Competitive grant funding through the Orange County Transportation
Authority is available to fund projects that improve overall water quality in Orange County from
transportation-generated pollution. The costs claimed by Claimant, however, are the net costs to
Claimant which are not recovered through grants, if any, applied for or provided to Claimant for
purposes of complying with the Trash Order.

18. | am not aware of any authority to assess a fee to offset these increased costs.

19. | believe that the only available source to pay these increased costs are and will be

Claimant's general purpose funds.



I declare under penalty of perjury, under the laws of the State of California, that the

foregoing is true and correct.

Executed this [ﬂay of September 2018, in Yorba Linda, California.

M
EHAB MAXIMOUS
DIRECTOR OF PUBLIC WORKS/CITY ENGINEER

CITY OF YORBA LINDA
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EXHIBIT A
TO

DECLARATION OF EHAB MAXIMOUS

IN SUPPORT OF TEST CLAIM

IN RE

SANTA ANA REGIONAL WATER QUALITY CONTROL BOARD

WATER CODE SECTION 13383 ORDER TO SUBMIT

METHOD TO COMPLY WITH STATEWIDE TRASH PROVISIONS

Track Selection Mandate

Track 2 Implementation Mandate
Ongoing Implementation Mandate
TOTALS

OF
CITY OF YORBA LINDA

FY 16/17

FY17/18

FY 18/19

$7,654.84

N/A

N/A

N/A

N/A

N/A

N/A

$27,906.92

$23,804.40

$7,654.84

$27,906.92

$23,804.40
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CALIFORNIA

Water Boards

=

Santa Ana Regional Water Quality Control Board

June 2, 2017

Mark Pulone

City Manager

City of Yorba Linda
4845 Casa Loma
Yorba Linda CA, 92886

WATER CODE SECTION 13383 ORDER TO SUBMIT METHOD TO COMPLY WITH
STATEWIDE TRASH PROVISIONS; REQUIREMENTS FOR PHASE | MUNICIPAL SEPARATE
STORM SEWER SYSYTEM (MS4) CO-PERMITTEES WITHIN THE JURISDICTION OF THE
SANTA ANA REGIONAL WATER QUALITY CONTROL BOARD

Dear Mark Pulone,

The Santa Ana Regional Water Quality Control Board (Santa Ana Regional Board) is charged
with the protection of beneficial uses of surface water in parts of Orange, Riverside, and San
Bernardino counties. On April 7, 2015, the State Water Resources Control Board (State Water
Board) adopted statewide Trash Provisions! to address the impacts trash has on the benéeficial
uses of surface waters. Throughout the state, trash is typically generated on land and transported
to surface water, predominantly through municipal separate storm sewer system (MS4)
discharges. Within the jurisdiction of the Santa Ana Regional Board, these discharges from
Orange County’s Phase | MS4s are regulated through the Orange County MS4 Permit (Order No.
R8-2009-0030 NPDES No. CAS618030, as amended by Order No. R8-2010-0062) pursuant to
section 402(p) of the Federal Clean Water Act.

The Trash Provisions establish a statewide water quality objective for trash and a prohibition of
trash discharge, or deposition where it may be discharged, to surface waters of the State. For
Phase | Co-permittees that have regulatory authority over Priority Land Uses,? the Trash
Provisions require implementation of the prohibition through requirements incorporated into
Phase | MS4 Permits and/or through monitoring and reporting orders, by June 2, 2017.% Since
the Trash Provisions have not yet been implemented through the Orange County MS4 Permit,
the Santa Ana Regional Board is implementing the initial steps of the Trash Provisions through
this Order in accordance with Water Code section 13383, as specified in the Trash Provisions*

" Amendment to the Water Quality Control Plan for Ocean Waters of California to Control Trash (Ocean Plan) and Part
1 Trash Provisions of the Water Quality Control Plan for Inland Surface Waters, Enclosed Bays, And Estuaries Of
California (ISWEBE Plan) to be adopted by the State Water Board. Documents may be downloaded from our website
at http://www.waterboards.ca.gov/water_issues/programs/trash_control/documentation.shtmi.

2 Defined in Enclosure, Trash Provision Glossary.

3 If you believe that your agency is not subject to the Trash Provisions because your agency does not have regulatory
authority over any Priority Land Use, please contact the Santa Ana Regional Board staff member identified below.

4 Chapter IV.A.5.a(1)B of the ISWEBE and Chapter Ill.L.4.a(1)B of the Ocean Plan.

WILLIAM RUH, CHAIR | KURT V. BERCHTOLD, EXECUTIVE OFFICER

3737 Main St Suite 500, Riverside, CA 92501 | www waterboards ca gov/santaana
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and as further authorized by Clean Water Act section 308(a) and 40 Code of Federal Regulations
part 122.41(h). The implementation plans that are submitted in response to this Order are subject
to approval by the Executive Officer.

The Trash Provisions require Phase | Co-permittees that have regulatory authority over Priority
Land Uses to select either Track 1 or Track 2 as a method of compliance with the trash prohibition.
Each method is summarized below. Through this Order, the Santa Ana Regional Board requires
each Co-permittee to determine and report their selection: °

1. Track 1: Install, operate, and maintain Full Capture Systems® for all storm drains that
capture runoff from the Priority Land Uses in their jurisdictions; or

2. Track 2: Install, operate, and maintain any combination of Full Capture Systems, Multi-
Benefit Projects’, other Treatment Controls’, and/or Institutional Controls” within either the
jurisdiction of the Co-permittee or within the jurisdiction of the Co-permittee and
contiguous MS4 permittees. The Co-permittee may determine the locations or land uses
within its jurisdiction to implement any combination of controls. The Co-permittee shall
demonstrate that such combination achieves Full Capture System Equivalency’. The Co-
permittee may determine which controls to implement to achieve compliance with the Full
Capture System Equivalency. It is, however, the State Water Board’s expectation that the
Co-permittee will elect to install Full Capture Systems where such installation is not cost-
prohibitive.

To ensure that each Co-permittee’s selection is completed accurately, the Santa Ana Regional
Board recommends each Co-permittee develop maps identifying Priority Land Use areas within
their jurisdiction, the corresponding storm drain network and associated drainage areas, and
proposed locations for certified Full Capture System installations. Co-permittees that select the
Track 2 method are encouraged to identify on the maps the locations or land uses where a
combination of controls, which are identified in Track 2 above, will be implemented to achieve Full
Capture Systems Equivalency.

Co-permittees that select Track 1 may discover that there are locations where certified Full
Capture Systems cannot be implemented, or are better implemented within another land use
area. The Trash Provisions allow a Co-permittee to request substitution of one or more Priority
Land Uses with alternate land uses within their jurisdiction.

The Trash Provisions describe two examples of assessment approaches for Co-permittees to
demonstrate Full Capture System Equivalency when they select the Track 2 compliance method.
Co-permittees may use alternative methods to demonstrate Full Capture System Equivalency.
One alternative method currently implemented in the San Francisco Bay region relies heavily on
the use of on-land visual trash assessments. A description of the Visual Trash Assessment
Approach’ is enclosed in this Order and may be used by Co-permittees to meet the requirement
for a baseline trash assessment.

5 Chapter IV.A.3.a of the ISWEBE Plan and Chapter Ill.L.2.a of the Ocean Plan.
6 Defined in Enclosure, Trash Provision Glossary.

7 See Enclosure, Recommended Trash Assessment Minimum Level of Effort.
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Co-permittees choosing Track 2 may determine the locations or land uses within their jurisdictions
to implement any combination of controls that achieve Full Capture System Equivalency. The
plan to implement these controls is subject to approval by the Santa Ana Regional Board
Executive Officer.?

This Order directs MS4 Co-permittees selecting Track 2 to first assess trash levels of Priority Land
Uses. Co-permittees selecting Track 2 must, at a minimum, assess the Priority Land Use areas,
even if they subsequently select other locations or land uses within their jurisdiction to implement
any combination of controls that meet Full Capture System Equivalency. If proposing to select
locations or land uses other than Priority Land Uses, the Co-permittees must assess trash levels
at those locations or land uses and provide a justification demonstrating that the selected
locations or land uses generate trash at rates that are equivalent to or greater than the Priority
Land Uses.

The Trash Provisions provide the Santa Ana Regional Board with the authority to determine that
specific land uses or locations generate substantial amounts of trash in addition to the priority
land uses.® In the event the Santa Ana Regional Board makes that determination, the Co-
permittees will be required to comply with the requirements of the Trash Provisions with respect
to such land uses or locations.

Although not yet incorporated into the Orange County MS4 Permit, the Trash Provisions require
that minimum Monitoring and Reporting requirements be implemented through an MS4 Permit.
The Santa Ana Regional Board staff will recommend including monitoring and reporting
requirements in the next iteration of the Orange County MS4 Permit which are at least as stringent
as those in the Trash Provisions below:

1. Co-permittees that elect to comply with Track 1 shall provide a report to the Santa Ana
Regional Board demonstrating installation, operation, maintenance, and the Geographic
Information System (GIS) mapped location and drainage area served by its Full Capture
Systems on an annual basis.™

2. Co-permittees that elect to comply with Track 2 shall develop and implement monitoring
plans that demonstrate the effectiveness of the Full Capture Systems, Multi-Benefit
Projects, other Treatment Controls, and/or Institutional Controls and compliance with Full
Capture System Equivalency''. Monitoring reports shall be provided to the Santa Ana
Regional Board on an annual basis, and shall include GIS mapped locations and drainage
area served for each of the Full Capture Systems, Multi-Benefit Projects, other Treatment
Controls, and/or Institutional Controls installed or utilized by the Co-permittee. In
developing the monitoring reports the Co-permittee should consider the following
questions:

a. What type of and how many Treatment Controls, Institutional Controls, and/or
Multi-Benefit Projects have been used and in what locations?

8 Chapter IV.A.5.a.(1)B. of ISWEBE Plan or Chapter Ill.L.4.a.(1)B. of the Ocean Plan.
9 Chapter IV.A.3.d. of ISWEBE Plan or Chapter I1l.L.2.d of the Ocean Plan.

10 Chapter IV.A.6.a. of ISWEBE Plan or Chapter Ill.L.5.a. of the Ocean Plan.

" Chapter IV.A.6.b. of ISWEBE Plan or Chapter IIl.L.5.b. of the Ocean Plan.
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b. How many Full Capture Systems have been installed (if any), in what locations
have they been installed, and what is the individual and cumulative area served by
them?

c. What is the effectiveness of the total combination of Treatment Controls,
Institutional Controls, and Multi-Benefit Projects employed by the Co-permittee?

d. Has the amount of Trash discharged from the MS4 decreased from the previous
year? If so, by how much? If not, explain why.

e. Has the amount of Trash in the MS4’s receiving water(s) decreased from the
previous year? If so, by how much? If not, explain why.

3. Co-permittees will be required to demonstrate achievement of interim milestones such
as average load reductions of 10% per year or other progress to full implementation. Full
compliance with the Trash Provisions shall occur within ten (10) years of the effective
date of the first implementing permit except as specified in Chapter Ill.L.4.a.5 of Ocean
Plan and Chapter IV.A.5.a.5 of the ISWEBE Plan.'? In no case may the final
compliance date be later than fifteen (15) years from the effective date of the
Trash Provisions (i.e. December 2, 2030)."3

This Order is issued to implement federal law. The water quality objective established by the
Trash Provisions serves as a water quality standard federally mandated under Clean Water Act
section 303(c) and the federal regulations. (33 U.S.C. §1312,40 C.F.R. § 131.) This water quality
standard was specifically approved by U.S. EPA following adoption by the State Water Board and
approval by the Office of Administrative Law. This Order requests information necessary for
municipal permittees to plan for implementation of actions to achieve the water quality standard
for trash. Further, the water quality standard expected to be achieved pursuant to the Trash
Provisions may allow each water body impaired by trash and already on the Clean Water Act
section 303(d) list to be removed from the list, or each water body subsequently determined to be
impaired by trash to not be placed on the list, obviating the need for the development of a total
maximum daily load (TMDL) for trash for each of those water bodies. (33 U.S.C. § 1313(d); 40
C.F.R. § 130.7.) In those cases, the specific actions that will be proposed by the municipal
permittees in response to this Order substitute for some or all of the actions that would otherwise
be required consistent with any waste load allocations in a trash TMDL. (40 C.F.R. § 122.44,
subd. (d)(1)(vii)(B).) This Order nevertheless allows municipal permittees to select specific
proposed actions to meet the federal requirements.

The implementation plan required by this Order in clause 2 below is subject to approval by the
Santa Ana Regional Board’s Executive Officer. A request for an equivalent alternative land use
must be approved by the Santa Ana Regional Board’s Executive Officer prior to installation and
implementation of certified Full Capture Systems or Full Capture System Equivalency trash
controls.

2 The exception provides that, where the permitting agency, such as the Santa Ana Regional Board, makes a
determination that a specific land use generates a substantial amount of Trash, the permitting agency has discretion
to determine the time schedule for full compliance. In no case may the final compliance date be later than ten (10)
years from the determination.

3 Chapter IV.A.5.a.(2) and (3) of ISWEBE Plan or Chapter Ill.L.4.a.(2) and (3) of the Ocean Plan.
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California Water Code Section 13383(a) states the following:

“The state board or a regional board may establish monitoring, inspection, entry, reporting, and
recordkeeping requirements, as authorized by Section 13160, 13376, or 13377 or by subdivisions
(b) and (c) of this section, for any person who discharges, or proposes to discharge, to navigable
waters, any person who introduces pollutants into a publicly owned treatment works, any person
who owns or operates, or proposes to own or operate, a publicly owned treatment works or other
treatment works treating domestic sewage, or any person who uses or disposes, or proposes to
use or dispose, of sewage sludge.”

The reporting requirements of this Order are necessary to comply with the Trash Provisions in
the ISWEBE Plan and the Ocean Plan. Pursuant to California Water Code section 13383, it is
hereby ordered that the Co-permittee shall submit electronically the following items:

1. By August 31, 2017, submit electronically a letter to the Santa Ana Regional Board
identifying the Co-permittee’s selected method of compliance, (Track 1 or Track 2) as
defined previously in this Order.

2. Track 2 Permittees Only: By November 30, 2018 submit electronically to the Santa Ana
Regional Board an implementation plan, subject to approval by the Executive Officer, that
describes the following:

a. The combination of controls selected and the rationale for the selection;

b. How the combination of controls is designed to achieve Full Capture System
Equivalency;

c. How Full Capture System Equivalency will be demonstrated;

d. If using a methodology other than the attached recommended Visual Trash
Assessment Approach to determine trash levels, a description of the methodology
used; and,

e. If proposing to select locations or land uses other than Priority Land Uses, a
justification demonstrating that the alternative land uses generate trash at rates
that are equivalent to or greater than the Priority Land Uses.

3. Sign, certify, and submit all letters and the implementation plan with supporting
documentation required by this Order electronically to santaana@waterboards.ca.gov.

4. Ensure that any person signing a letter, implementation plan and supporting
documentation required by this Order makes the following certification:
“I certify under penalty of law that this document and all attachments were prepared under
my direction or supervision in accordance with a system designed to assure that qualified
personnel properly gather and evaluate the information submitted. Based on my inquiry of
the person or persons who manage the system, or those persons directly responsible for
gathering the information, the information submitted is, to the best of my knowledge and
belief, true, accurate, and complete. | am aware that there are significant penalties for
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submitting false information, including the possibility of fine and imprisonment for knowing
violations.”

The issuance of this Order is statutorily exempt from the provisions of the California
Environmental Quality Act (CEQA) pursuant to section 15262, Chapter 3, Title 14 of the California
Code of Regulations because this Order only requires feasibility or planning studies for possible
future actions which the Santa Ana Regional Board has not approved, adopted, or funded. The
Santa Ana Regional Board did consider environmental factors associated with this Order and
finds that the actions required in this Order will ensure future protection of water quality and those
associated beneficial uses the Santa Ana Regional Board is charged to protect.

Any person aggrieved by this action of the Santa Ana Regional Board may petition the State
Water Board to review the action in accordance with Water Code section 13320 and California
Code of Regulations, title 23, sections 2050 and following. The State Water Board must receive
the petition by 5:00 p.m., 30 days after the date of this Order, except if the thirtieth day following
the date of this Order falls on a Saturday, Sunday, or state holiday, the petition must be received
by the State Water Board by 5:00 p.m. on the next business day. Copies of the law and regulations
applicable to filing petitions may be found at the following webpage or will be provided upon
request: http://www.waterboards.ca.gov/public notices/petitions/water quality/index.shtml

Failure to comply with this Order, or falsifying any information provided therein, may result in
enforcement action including civil liabilities for late or inadequate reports, consistent with Water
Code section 13385.

Questions regarding this Order or any requests for assistance should be directed to Barbara Barry
at (951) 248-0375 or barbara.barry@waterboards.ca.gov.

Sincerely,

v L,

Kurt V. Berchtold
Executive Officer
Santa Ana Regional Water Quality Control Board

Enclosures (2): 1. Trash Provisions Glossary
2. State Water Resources Control Board Recommended Trash Assessment
Minimum Level of Effort

cc: Co-permittee NPDES Coordinators by e-mail
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STATE WATER RESOURCES CONTROL BOARD
RESOLUTION 2015-0019

AMENDMENT TO THE WATER QUALITY CONTROL PLAN FOR OCEAN WATERS OF
CALIFORNIA TO CONTROL TRASH AND PART 1 TRASH PROVISIONS OF THE WATER
QUALITY CONTROL PLAN FOR INLAND SURFACE WATERS, ENCLOSED BAYS, AND
ESTUARIES OF CALIFORNIA

WHEREAS:

1. The State Water Resources Control Board (State Water Board) adopted the Water Quality
Control Plan for the Ocean Waters of California (Ocean Plan) in 1972 and last revised it in
2012.

2. On March 15, 2011, the State Water Board adopted the California Ocean Plan Triennial
Review Workplan by Resolution 2011-0013, directing State Water Board staff to review the
high priority issues identified in the workplan, including the control of plastic debris and other
trash, and make recommendations for any necessary changes to the Ocean Plan.

3. Trash in the State’s surface waters is a pervasive problem and adversely affects numerous
beneficial uses including, but not limited, to wildlife habitat, marine habitat, preservation of
rare and endangered species, fish migration, navigation, and water contact and non-contact
recreation.

4. Studies show that trash is predominantly generated on land and then transported to a
receiving water body. The main transport pathway of trash to receiving water bodies is
through storm water transport.

5. In accordance with Clean Water Act section 303(d), the 2010 Integrated Report identifies
seventy-three water segments as impaired for trash or debris in California.

6. Water quality objectives adopted by the nine Regional Water Quality Control Boards
(referred to collectively as Regional Water Boards and individually as Regional Water Board)
vary for trash. The State Water Board and Regional Water Boards implement trash controls
through various means, including storm water permits, adopting and implementing total
maximum daily loads (TMDLs), and waste discharge requirements. Waters continue to be
impaired by trash, the regulatory control approaches vary, and there is a need for statewide
uniformity to control trash.

7. The State Water Board is authorized to revise and adopt water quality control plans in
accordance with the provisions of Water Code sections 13240 through 13244 for waters for
which water quality standards are required by the federal Clean Water Act. (Water Code §
13170.)
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10.

11.

12.

13.

14.

The goal of the Amendment to the Ocean Plan and Part | Trash Provisions of the Water
Quality Control Plan for Inland Surface Waters, Enclosed Bays, and Estuaries of California
(ISWEBE Plan) (collectively referred to as the Trash Amendments or individually as Trash
Amendment) is to address the impacts of trash to the surface waters of California through
the establishment of a statewide narrative water quality objective and implementation
requirements to control trash, including a prohibition against the discharge of trash.

The Staff Report developed for the Trash Amendments, titled “Proposed Final Staff Report,
including the Substitute Environmental Documentation” is a detailed technical document that
analyzes and describes the necessity and rationale for the development of the statewide
water quality objective and the implementation plan to control trash.

Pursuant to Water Code section 13170, a water quality control plan adopted by the State
Water Board supersedes a water quality control plan adopted by a Regional Water Board, to
the extent any conflict exists for the same waters. There are no conflicts between the Trash
Amendments and any existing water quality control plan.

The Trash Amendments apply to all surface waters of the State, with the exception of those
waters within the jurisdiction of the Los Angeles Regional Water Board where trash or debris
TMDLs are in effect prior to the effective date of the Trash Amendments.

The water quality objective shall be implemented through the prohibition of discharge and
other implementation requirements through permits issued pursuant to section 402,
subsection (p), of the Clean Water Act, waste discharge requirements, or waivers of waste
discharge requirements.

In accordance with Water Code section 13241, in establishing the narrative water quality
objective for trash, the State Water Board considered, as discussed more fully in the Staff
Report (at Section 9 and Appendix C), the applicable factors in establishing the narrative
water quality objective for trash: the past, present, and probable future beneficial uses of
surface waters that can be impacted by trash; environmental characteristics of these waters;
water quality conditions that could reasonably be achieved through a coordinated control
effort, and economic considerations. Adoption of the Trash Amendments is unlikely to affect
housing needs or the development or use of recycled water.

In developing, considering, and adopting the Trash Amendments, the State Water Board
complied with the procedural requirements contained in the regulations applicable to the
State Water Board’s certified exempt regulatory programs to comply with the California
Environmental Quality Act (CEQA) (23 Cal. Code Regs. §§ 3720-3780):

a. On June 26, 2007, the State Water Board held a public scoping meeting in
San Francisco regarding a potential amendment to the Ocean Plan to address trash and
solicited comments from the public and public agencies on the scope of the project,
alternatives, reasonably foreseeable methods of compliance, and the content of the
environmental analysis to be considered in the development of the project.

b. On October 7 and 14, 2010, the State Water Board sought public consultation in
Rancho Cordova and Chino, respectively, regarding a statewide policy for controlling
trash in waters of the state, and solicited comments on the scope and content of the
environmental information to be considered in the development of the project.
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15.

c. The State Water Board convened a Public Advisory Group composed of ten
stakeholders representing municipalities, California Department of Transportation,
industry, and environmental groups. The Public Advisory Group met on July 26, 2011,
August 30, 2011, October 12 and 13, 2011, May 22, 2012, August 13, 2012, and
March 6, 2013 to provide comments on, and feedback to, the development of the
proposed Trash Amendments and Draft Staff Report.

d. In March, April, and May 2013, State Water Board held fourteen focused stakeholder
meetings to provide an overview of the development of the proposed Trash
Amendments and to receive feedback on key issues prior to the development and
distribution of the proposed Trash Amendments and the Draft Staff Report.

e. On June 10, 2014, the State Water Board provided notice to members of the public and
public agencies of the opportunity to submit written comments on the proposed Trash
Amendments and the Draft Staff Report; the written comment period; and the dates for
the public workshop and public hearing to receive oral comments and evidence
regarding the proposed Trash Amendments.

f. During the written public comment period, the State Water Board conducted a public
workshop on July 16, 2014, and a public hearing on August 5, 2014, to solicit public
comment and testimony regarding the proposed Trash Amendments and Draft Staff
Report.

g. The State Water Board provided written responses to seventy-six written public
comment letters timely received and three written comment letters received after the
comment deadline.

h. Based on the oral and written comments, the State Water Board revised the proposed
Trash Amendments and Draft Staff Report. On December 31, 2014, the State Water
Board distributed and posted the proposed Final Trash Amendments and proposed Final
Staff Report.

i. On February 12, 2015, the State Water Board provided a forty-five day notice to the
public that the State Water Board would hold a public meeting to consider the adoption
of the proposed Final Trash Amendments and approval of the Final Staff Report.

The Staff Report satisfies the substantive requirements applicable to the State Water
Board’s certified exempt regulatory programs to comply with CEQA.

a. The Staff Report contains a description of the project, a completed environmental
checklist, an identification of any significant or potentially significant adverse impacts of
the project; an analysis of reasonable alternatives to the project and mitigation
measures; and an environmental analysis of the reasonably foreseeable methods of
compliance, including a reasonable range of environmental, economic, and technical
factors, population and geographic areas. (23 Cal. Code Regs. § 3777, subds. (a)-(c).)
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16.

17.

18.

b. The State Water Board is the lead agency for the proposed Trash Amendments. In
preparing the Staff Report’s environmental analysis pertaining to the reasonably
foreseeable methods of compliance, the State Water Board is “not required to conduct a
site-specific project level analysis of the methods of compliance, which CEQA may
otherwise require of those agencies who are responsible for complying with the plan or
policy when they determine the manner in which they will comply.” (Id. § 3777, subd.
(c).). Dischargers that have the Trash Amendment’s implementation requirements
incorporated into their respective permits will be required to select the specific method or
methods to employ to achieve compliance. Project-level analysis is expected to be
conducted by the appropriate public agency prior to implementation of project-specific
methods of compliance for the proposed Trash Amendments. The environmental
analysis in the Staff Report assumes that the project specific methods of compliance
would be designed, installed, and maintained following all applicable state and local
laws, regulations, and ordinances.

c. The Final Substitute Environmental Documentation consists of the Draft Staff Report
dated June 10, 2014, the Proposed Final Staff Report, comments and responses to
comments on the Draft Staff Report and the proposed Trash Amendments, the
environmental checklist, and this resolution. (ld. §§, 3777, 3779.5, subd. (b).)

Pursuant to Health and Safety Code section 57004, the Draft Staff Report and proposed
Trash Amendments underwent external scientific peer review through an interagency
agreement with the University of California. Peer review was solicited on March 10, 2014
and completed on July 14, 2014.

Adoption of the Trash Amendments is consistent with the State Antidegradation Policy
(State Water Board Resolution 68-16) and the federal Antidegradation Policy (40 CFR §
131.12).

The Trash Amendments do not become effective until approved by the State Office of
Administrative Law (OAL) and the Trash Amendments’ narrative water quality objective for
trash does not become effective until approved by the United States Environmental
Protection Agency (U.S. EPA).

THEREFORE, BE IT RESOLVED THAT:

1.

In accordance with California Code of Regulations, title 23, section 3779.5, subdivision (c),
and California Code of Regulations, title 14, section 15091, subdivision (a)(2), the State
Water Board hereby finds there are potentially significant impacts to air quality, biological
resources, cultural resources, geology/soil resources, hazards and hazardous materials,
hydrology/water quality, noise and vibration, public services, transportation/traffic, and
utilities/ service systems and potentially cumulative significant impacts related to noise and
vibration, air quality, transportation and circulation, utilities and service systems, and
greenhouse gas emissions by some of the reasonably foreseeable methods of compliance.
As discussed in the Staff Report, potentially significant impacts to air quality and potentially
cumulative significant impacts related to noise and vibration, air quality, transportation and
circulation, utilities and service systems, and greenhouse gas emissions may arise from the
installation and maintenance of one or more the different types of the full capture systems
and street sweeping. Also as discussed in the Staff Report, potentially significant impacts
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to biological resources, cultural resources, geology/soil resources, hazards and hazardous
materials, hydrology/water quality, noise and vibration, public services,
transportation/traffic, and utilities/ service systems may arise from the installation and
maintenance of one or more the different types of the full capture systems. The Staff
Report explains that measures are available for each method of compliance that, if
implemented, can reduce or eliminate those impacts. Selection of the methods of
compliance and mitigation measures are not under the control or discretion of the State
Water Board, and to the extent they are within the responsibility and jurisdiction of other
public agencies, such public agencies will be required to comply with CEQA in approving
the methods of compliance. Such agencies have the ability to implement the mitigation
measures, can and should implement the mitigation measures, and are required under
CEQA to consider whether to implement the mitigation measures when the agencies
undertake their own evaluation of impacts associated with specific activities to comply with
the Trash Amendments.

The State Water Board hereby approves and adopts the Final CEQA Substitute
Environmental Documentation, which was prepared, where appropriate, in accordance with
the provisions applicable to the State Water Board’s certified exempt regulatory programs,
California Code of Regulations, title 23, sections 3777 through 3779.

. After considering the entire administrative record, including all oral testimony and

comments received at the adoption meeting, the State Water Board hereby adopts the
Trash Amendments, which are specifically titled the Amendment to the Water Quality
Control Plan for Ocean Waters of California to Control Trash (Appendix D of the Staff
Report) and Part | Trash Provisions of the Water Quality Control Plan for Inland Surface

Waters, Enclosed Bays, and Estuaries of California (Appendix E of the Staff Report).

The State Water Board directs State Water Board staff, in consultation with the California
Stormwater Quality Association, other interested stakeholders, and the Regional Water
Boards, to evaluate whether Treatment Controls TC-10, TC-11, TC-12, TC-22, TC-32, and
TC-40, as set forth in the New Development and Redevelopment BMPs Handbook
(California Stormwater Quality Association, 2003) meet the requirements for certification as
“full capture system” as defined in the Trash Amendments and report on same to the State
Water Board within six months of the adoption of the Trash Amendments.

The State Water Board directs staff, as part of the Stormwater Strategic Initiative, to
evaluate strategies to address generation of trash in “hot spots.” Staff, at a minimum, shall
consider discharges, including but not limited to, from homeless encampments, high-use
beaches as defined under Assembly Bill 411, and parks adjacent to waters of the State.

The State Water Board directs State Water Board staff, in consultation with the Ocean
Protection Council and other governmental agencies and stakeholders, to assess potential
performance measures, including receiving water monitoring, for evaluating the
environmental outcomes of Trash Amendments implementation.

The State Water Board directs State Water Board staff, in conjunction with the Regional
Water Boards, to periodically report to the State Water Board on the status of the
implementation of the Trash Amendments, at a minimum within three and seven years
following the first implementing permit.
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11.

12.

13.

The

The State Water Board directs the Los Angeles Water Board to convene a public meeting
within a year of the effective date of the Trash Amendments to reconsider the scope of its
trash TMDLs, with the exception of the TMDLs for the Los Angeles River and Ballona
Creek watersheds, and to consider an approach that would focus municipal separate storm
sewer systems (MS4) permittees’ trash control-efforts on high-trash generation areas within
their jurisdiction.

The Regional Water Boards, within eighteen months of the effective date of the Trash
Amendments, and for each NPDES MS4 permittee within their respective region subject to
either of the Trash Amendments, shall comply with the time schedules contained therein.

The State Water Board, within eighteen months of the effective date of the Trash
Amendments, and for each NPDES MS4 permittee subject to either of the Trash
Amendments, shall comply with the time schedules contained therein.

The Executive Director or designee is authorized to submit the Trash Amendments to OAL
and the U.S. EPA for review and approval.

The Executive Director or designee is authorized to make minor, non-substantive
modifications to the language of the Trash Amendments, if OAL determines that such
changes are needed for clarity or consistency, and inform the State Water Board of any
such changes.

The State Water Board directs State Water Board staff, upon approval by OAL, to file a
Notice of Decision with the Secretary for Natural Resources and transmit payment of the
applicable fee as may be required to the Department of Fish and Wildlife pursuant to Fish
and Game Code section 711.4.

CERTIFICATION

undersigned Clerk to the Board does hereby certify that the foregoing is a full, true, and

correct copy of a resolution duly and regularly adopted at a meeting of the State
Water Resources Control Board held on April 7, 2015.

AYE:

NAY:

ABS

Chair Felicia Marcus

Vice Chair Frances Spivy-Weber
Board Member Tam M. Doduc
Board Member Steven Moore
Board Member Dorene D’Adamo

None
ENT: None

ABSTAIN: None

Ceanmne ownaend.

Jeanine Townsend
Clerk to the Board
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1 INTRODUCTION

Trash is junk or rubbish generated by human activity that frequently ends up in
waterways. Trash is items such as cigarette butts, paper, fast food containers, plastic
grocery bags, cans and bottles, used diapers, construction site debris, industrial
preproduction plastic pellets, old tires, and appliances. Trash discarded on land
frequently ends up in waterways and the ocean as rainstorms wash it into gutters and
storm drains, and then into creeks and rivers. The presence of trash in waterways
adversely affects beneficial uses, including but not limited to threats to aquatic life,
wildlife, and public health.

The State Water Resources Control Board and Regional Water Quality Control Boards
(collectively, the Water Boards) are controlling trash primarily through Total Maximum
Daily Loads (TMDLs) and permits. The Los Angeles Regional Water Quality Control
Board (Los Angeles Water Board) led the way with effective trash management
strategies with the Los Angeles River Watershed Trash TMDL. The San Francisco Bay
Regional Water Quality Control Board (San Francisco Bay Water Board) is following this
lead with trash components to their Municipal Regional Storm Water National Pollutant
Discharge Elimination System (NPDES) Permit. These approaches are not entirely
consistent, and there are still ongoing trash problems across the state waterways.
There is a strong need for a statewide consistency within the Water Boards regarding
trash control.

The State Water Resources Control Board (State Water Board) is proposing an
Amendment to the Water Quality Control Plan for Ocean Waters of California to Control
Trash and Part 1 Trash Provisions of the Water Quality Control Plan for Inland Surface
Waters, Enclosed Bays, and Estuaries of California. This Staff Report shall collectively
refer to the amendment to control trash and Part 1 Trash Provisions as “Trash
Amendments”.> The provisions proposed in the Trash Amendments include six
elements: (1) water quality objective, (2) applicability, (3) prohibition of discharge,

(4) implementation provisions, (5) time schedule, and (6) monitoring and reporting
requirements. The proposed provisions would apply to all surface waters of the state,
with the exception of those waters within the jurisdiction of the Los Angeles Water
Board with trash or debris TMDLs that are in effect prior to the effective date of the
Trash Amendments.

This Final Staff Report analyzes the need for the final Trash Amendments and
alternative options to the Trash Amendments considered by the State Water Board.
This document also serves as the State Water Board’s Substitute Environmental
Documentation (SED) required to meet the requirements of the California

! The State Water Board intends to amend the Water Quality Control Plan for Enclosed Bays and
Estuaries of California to create the Water Quality Control Plan for Inland Surface Waters, Enclosed Bays,
and Estuaries of California Plan (ISWEBE Plan). The State Water Board intends that the Part 1 Trash
Provisions will be incorporated into the ISWEBE Plan, once it is adopted.
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Environmental Quality Act (CEQA)?, pursuant to Public Resources Code sections
21080.5, 21159 and CEQA Guidelines sections 15250 — 15253; and the State Water
Board’s Regulations for Implementation of the Environmental Quality Act of 1970, 23
California Code of Regulations (CCR) sections 3720 — 3781.

1.1 Purpose of the Staff Report

The purpose of this Final Staff Report is to present the State Water Board’s analysis of
the need for and the effects of the final Trash Amendments and meet the State Water
Board’s requirement to comply with CEQA.

CEQA authorizes the Secretary for Natural Resources to certify that state regulatory
programs meeting certain environmental standards are exempt from many of the
procedural requirements of CEQA (CCR, Title 14, § 15251(g)). The Secretary for
Natural Resources has certified the State Water Board regulations for adoption or
approval of standards, rules, regulations, or plans to be used in the Basin/208 Planning
program for the protection, maintenance, and enhancement of water quality in California
(23 CCR § 3775 — 3781). Therefore, this Final Staff Report includes the documentation
(i.e., draft SED) required for compliance with CEQA, and a separate CEQA document
will not be prepared.

According to the State Water Board regulations for the implementation of CEQA

(23 CCR § 3777), the SED shall consist of a written report prepared for the Board
containing an environmental analysis of the project; a completed environmental
checklist (where the issues identified in the checklist must be evaluated in the checklist
or elsewhere in the SED); and other documentation as the board may include. The
SED is required to include, at a minimum, the following information:

1) A brief description of the proposed project;

2) An identification of any significant or potentially significant adverse environmental
impacts of the proposed project;

3) An analysis of reasonable alternatives to the project and mitigation measures to
avoid or reduce any significant or potentially significant adverse environmental
impacts; and

4) An environmental analysis of the reasonably foreseeable methods of compliance.
The environmental analysis shall include, at a minimum, all of the following:

a) An identification of the reasonably foreseeable methods of compliance
with the project;

2 CEQA provides that certain regulatory programs of state agencies may be certified by the Secretary for
Natural Resources as being exempt from the requirements for preparing Environmental Impact Reports
(EIR), Negative Declarations, and Initial Studies if the Secretary finds that the program meets certain
criteria. A certified program remains subject to other provisions in CEQA such as the policy of avoiding
significant adverse effects on the environment where feasible. The Secretary has certified the State
Water Resource Control Board regulatory program for adoption or approval of standards, rules,
regulations, or plans to be used in the Basin/208 Planning program for the protection, maintenance, and
enhancement of water quality in California as an exempt certified state regulatory program (Pub. Res.
Code § 21080.5; Cal. Code Regs., tit.14, § 15251, subd. (g)).
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b) An analysis of any reasonably foreseeable significant adverse
environmental impacts associated with those methods of compliance;

c) An analysis of reasonably foreseeable alternative methods of compliance
that would have less significant adverse environmental impacts; and,

d) An analysis of reasonably foreseeable mitigation measures that would
minimize any unavoidable significant adverse environmental impacts of
the reasonably foreseeable methods of compliance.

In the preparation of this Final Staff Report, the State Water Board utilizes numerical
ranges or averages to assess the potential environmental impacts over a broad range of
geographic areas within the state covering all nine regional water board jurisdictions.
Per the direction of CEQA and the State Water Board regulations, however, the analysis
contained in this Final Staff Report does not engage in speculation or conjecture and
the environmental analysis does not attempt to provide a site-specific project level
analysis of the methods of compliance (which CEQA may otherwise require of those
agencies who are responsible for complying with the plan or policy when they determine
the manner in which they comply). The analysis does take into account a reasonable
range of environmental, economic, and technical factors, population and geographic
areas, and specific sites. (Pub Res Code § 21159; 14 CCR § 15144, 15145; 23 CCR §
3777(c)). Responses to comments and consequent revisions to the information in the
Draft Staff Report will be subsequently presented in a Final Staff Report for
consideration by the State Water Board. After the State Water Board has certified the
document as adequate, the title of the document becomes the Final Staff Report.

1.2 Regulatory Framework

In 1969, the Porter-Cologne Water Quality Control Act (Porter-Cologne) (California
Water Code (Wat. Code § 13000 et seq.) was adopted as the principal law governing
water quality in California. Porter-Cologne institutes a comprehensive program to
protect the quality and “beneficial uses” (or “designated uses” under federal parlance) of
the state’s water bodies. Beneficial uses include, but are not limited to, “domestic,
municipal, agricultural, and industrial supply; power generation; recreation; aesthetic
enjoyment; navigation; and preservation and enhancement of fish, wildlife, and other
aquatic resources or preserves” (Wat. Code § 13050, subd. (f)). Regulatory protection
of beneficial uses is carried out, in part, through water quality objectives established in
each regional water quality control plan (basin plan) (Wat. Code § 13241). Under
Porter-Cologne, the regional water quality control boards (regional water boards) adopt
basin plans in which they designate the beneficial uses of the waters of the region and
establish water quality objectives to protect those beneficial uses. Basin plans are
required to include a plan of implementation to ensure that waters achieve the water
quality objectives.

As proposed, the Trash Amendments would apply to all surface waters of the state,
including: ocean waters, enclosed bays and estuaries, and inland surface waters.
“Waters of the state” are defined under Porter-Cologne as any surface water or
groundwater, including saline waters, within the boundaries of the state (Wat. Code §
13050(e)). Under California state law, territorial boundaries extend three nautical miles
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beyond the outermost islands, reefs, and rocks and include all waters between the
islands and the coast (Cal. Gov. Code § 170).

In 1972, Congress enacted the federal Clean Water Act (CWA) with the goal to “restore
and maintain the chemical, physical, and biological integrity of the Nation’s waters”

(833 U.S. Code § 1251(a)). The CWA directs states, with oversight by the

U.S. Environmental Protection Agency (U.S. EPA), to adopt water quality standards to
protect the public health and welfare, enhance the quality of water, and serve the
purposes of the CWA. Ultimately, states must provide comprehensive protection of
their waters through the application of water quality standards. State standards must
include: (1) designated uses for all water bodies within their jurisdictions, and (2) water
quality criteria (referred to as objectives under California law) sufficient to protect the
most sensitive of the uses. The CWA established the NPDES Permit Program to
regulate point source discharges of pollutants to waters of the United States (33 U.S.
Code § 1342). In California, the Water Boards issue and administer NPDES permits
under a program approved by the U.S. EPA (Wat. Code § 13377), and in conjunction
with the requirements of Porter-Cologne.

NPDES permits are required to contain effluent limitations reflecting pollution reduction
achievable through technological means, as well as more stringent limitations
necessary to ensure that receiving waters meet state water quality standards

(833 U.S. Code § 1311(b)(1)(A)-(C)). Section 303, subdivision (c)(2)(B) of the CWA
requires states to adopt water quality criteria for all priority pollutants established in
section 307(a). As part of its efforts to comply with section 303, subdivision (c)(2)(B),
the State Water Board adopted two statewide plans in accordance with Water Code
section 13170: the Water Quality Control Plan for Ocean Waters of California (Ocean
Plan) in 1972 and the Enclosed Bays and Estuaries Plan in 2008. These statewide
plans supersede basin plans to the extent that any conflict exists (Wat. Code § 13170).

The CWA and Porter-Cologne direct the Water Boards to regulate the discharge of
pollutants into waters of the United States and waters of the State. Trash is considered
a pollutant and where runoff and storm water transport trash into these waters, it is
considered discharge of waste subject to Water Board authority.

1.3 Effect on Existing Basin Plans, Trash-Related TMDLs and Permits
Antidegradation

Any relaxation of water quality standards that may occur as a result of the final Trash
Amendments must comply with federal and state antidegradation policies, which require
the protection of all existing beneficial uses (40 CFR § 131.12, State Water Board
Resolution No. 68-16). If the initial water quality exceeds that which is necessary to
protect every beneficial use, the water quality can be lowered, as long as certain criteria
are met. Dischargers are not allowed to degrade water bodies to levels below that
which is necessary to protect existing beneficial uses. The antidegradation analysis for
the final Trash Amendments is found in Section 9.

Basin Plans

Following adoption by the State Water Board, the final Trash Amendments would
supersede basin plans to the extent that any conflict exists (Wat. Code § 13170).
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TMDLs

The final Trash Amendments would apply to all surface waters in the state, with the
exception of those waters with the jurisdiction of the Los Angeles Water Board that have
trash TMDLs in effect prior to the Trash Amendments. As the fifteen trash TMDLs in the
Los Angeles Region have more stringent provisions than the final Trash Amendments,
the final Trash Amendments would not result in a degradation of water quality
standards in those waters. While the final Trash Amendments do not apply to existing
trash TMDLs in the Los Angeles Region, the final Trash Amendments direct the Los
Angeles Water Board to reconsider the scope of its trash TMDLs within one year of the
Trash Amendments’ effective date and focus its permittees’ trash control efforts on high
trash generation areas rather than all areas within each permittee’s jurisdiction. The
reconsideration would occur for all existing trash TMDLs, except for the Los Angeles
River Watershed and Ballona Creek Trash TMDLs, because those two TMDLs are
approaching final compliance deadlines of September 30, 2016 and

September 30, 2015, respectively.

Permits

The final Trash Amendments would require permitting authorities to re-open, re-issue,
or newly adopt NPDES permits for Municipal Separate Storm Sewer System (MS4)
Phase | permittees, MS4 Phase Il permittees, and California Department of
Transportation (Caltrans) permittees, as well as Industrial Storm Water General Permit
(IGP) and Construction General Permit (CGP) permittees, to incorporate the prohibition
of discharge and implementation requirements of the final Trash Amendments within
those permits. Until such permits are amended, the final Trash Amendments would not
apply to dischargers covered under those permits.

A Water Board could, however, adopt storm water NPDES permits with stricter trash-
discharge provisions, such as broadening the scope of regulated land uses.

1.4 Beneficial Uses Impacted by Trash

The final Trash Amendments are directed toward achieving the highest water quality
consistent with maximum benefit to the people of the state. Beneficial uses, as defined
by Porter-Cologne section 13050, are the uses of surface water and groundwater that
may be protected against water quality degradation. The Water Boards are charged
with protecting all beneficial uses from pollution and nuisance that may occur as a result
of waste discharges in the region. Beneficial uses of surface waters, ground waters,
marshes, and wetlands serve as a basis for establishing water quality objectives and
discharge prohibitions to attain these goals and are defined in the basin plans for each
regional water board and the Ocean Plan.

There are many beneficial uses in California that can be affected by trash. This section
discusses the impacts of trash on beneficial uses associated with aquatic life and public
health.

Trash is a threat to aquatic habitat and life as soon as it enters state waters. Mammals,
turtles, birds, fish, and crustaceans are threatened following the ingestion of or
entanglement by trash (Moore et al. 2001, U.S. EPA 2002). Ingestion and
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entanglement can be fatal for freshwater, estuarine, and marine life. Similarly, habitat
alteration and degradation due to trash can make natural habitats unsuitable for
spawning, migration, and preservation of aquatic life. These negative effects of trash to
aquatic life can impact twelve beneficial uses. A summary of specific impacts
associated with each aquatic life beneficial use is presented in Table 13, Appendix A.

Trash in state waters can impact humans by means of jeopardizing public health and
safety and posing harm and hindrance in recreational, navigational, and commercial
activities. Trash can also affect the traditional and cultural rights of indigenous people
or subsistence fishers to waters of the state. Specific impacts associated with each
public health beneficial use is presented in Table 14, Appendix A.

1.5 Trash in the Environment

The presence of trash in surface waters, especially coastal and marine waters, is a
serious issue in California. Trash discarded on land is frequently transported through
storm drains and to waterways, shorelines, the seafloor, and the ocean. Statewide and
local studies have documented the presence of trash in state waters and the
accumulation of land-based trash in the ocean. Street and storm drain trash studies
conducted in regions across California have provided insight into the composition and
quantity of trash that flows from urban streets into the storm drain system and out to
adjacent waters.

Trash in state waters is related to the direct and indirect activities of inhabitants inland,
along coastal shorelines, and offshore (NOAA 2008a). A major source of trash is either
intentionally or accidentally improperly discarded waste, thrown or deposited on land
and in water bodies. If trash occurs on land, it is commonly transported to nearby water
bodies by wind and/or rain or dry weather runoff. The five primary sources and
transport mechanisms for trash to reach state waters are:

1) Littering by the public on or adjacent to waterways;

2) Storm events draining watersheds and carrying trash originating from littering,
inadequate waste handling or illegal dumping via the storm drain system to
receiving waters;

3) Wind-blown trash, also originating from littering, inadequate waste handling or
illegal dumping;

4) lllegal dumping into or adjacent to water bodies, and;

5) Direct disposal (overboard disposal and/or dumping) of trash into water bodies
from vessels involved in commercial, military, fishing or recreational activities.

Studies show that trash is predominantly generated on land and then transported to a
receiving water body. The main transport pathway of trash to receiving water bodies is
through storm water transport. Several studies have been conducted to determine the
sources of land-based trash generation and the rates of trash generation areas. The
land areas evaluated in these studies typically included the following: high density
residential, low density residential, commercial services, industrial, public facilities,
education institutions, military institution, transportation, utilities, mixed urban, open
space, agriculture, water, and recreation land uses (City of Los Angeles 2002, County of
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Los Angeles Department of Public Works 2004a; 2004b, City of Cupertino 2012, City of
San Jose 2012, EOA, Inc. 2012a; 2012b).

Additional details about the composition of trash, the transport of transport of trash in
the environmental, and trash assessment studies can be found in Appendix A.

1.6 Current Efforts to Address Concerns Related to Trash in California Waters

Regulations and policies are currently implemented in California to address trash in
state waters. These efforts are discussed in the following sections and in greater detalil
in Appendix A.

State Laws and Local Ordinances

Numerous statewide laws and local ordinances have been adopted in California to
address trash. For instance, California prohibits littering where such litter “creates a
public health and safety hazard, a public nuisance, or a fire hazard” (Penal Code §
374.4). The California Vehicle Code provides that no one may throw or trash, including
cigarettes onto highways and adjacent areas (§ 23111 and 23112).

California is the leader in implementing local ordinances with goals of reducing trash,
specifically plastics. At least 65 jurisdictions have either banned expanded polystyrene
foam food containers completely or have prohibited use by government agencies or at
public events (Clean Water Action 2011b). In 2006, the City of San Francisco passed a
ban on single-use carryout bags in grocery stores and pharmacies. Since then, at least
72 local jurisdictions have adopted city and county ordinances for single-use carryout
bags (Environment California Research and Policy Center 2011). Statewide, several
attempts have been made to pass single-use plastic bag ban bills over the past several
years, including Assembly Bill (AB) 1998 in 2010 and Senate Bill (SB) 405 in 2013,
although none have been passed in the State Legislature (West Coast Governors’
Alliance on Ocean Health 2013).

On September 30, 2014, Governor Edmund G. Brown Jr. signed the nation’s first
statewide ban on single-use plastic bags—Senate Bill 270 (Sen. Padilla) (2014 Stat.
Ch. 850) (adding Chapter 5.3 to Part 3 of Division 30 of the Public Resources Code).
Senate Bill 270 aligns state law with the ordinances passed by local governments in
California to reduce plastic waste. The new law prohibits grocery stores and
pharmacies that have a specified amount of sales in dollars or retail floor space from
providing single-use carry-out plastic bags as of July 1, 2015, and enacts the same ban
for convenience stores and liquor stores on or after the following year. The legislation
prohibits stores from selling or distributing a recycled paper bag or compostable bags at
the point of sale for at a cost of less than $0.10.

No Existing Trash-Specific Water Quality Objectives

Each regional water board has adopted narrative objective(s) for pollutants in its basin
plan. These narrative objectives refer to trash-related pollutants and other pollutants
such as foam and sediment in general terms (i.e., floatable, suspended, and settleable
material), but do not specifically refer to trash as a specific pollutant. The Ocean Plan
also has similar floatable, suspended, and settleable material objectives, but no specific
mention of trash as a pollutant.
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Current NPDES Permits and Existing Trash TMDLs

The CWA establishes the NPDES permit as the primary mechanism for achieving water
quality standards in navigable waters. NPDES permits are issued to point source
dischargers and include effluent and receiving water limitations. Existing NPDES
permits, such as Phase |, Phase Il, and Caltrans, have some existing requirements for
trash reduction in the form of institutional controls, such as street sweeping and
educational programs (Gordon and Zamist 2003). These existing requirements can be
applicable to multiple types of urban storm water pollutants, including trash.

For those waters that do not attain water quality standards even after NPDES permits
are issued to point sources with the effluent limitations described above, the CWA
requires states to adopt TMDLs for the pollutants causing the impairment in a water
body. TMDLs are designed to restore water quality by controlling the pollutants that
cause or contribute to such impairments.

The presence of trash in California waters has resulted in a number of waters listed as
impaired on the CWA section 303(d) list of Water Quality Limited Segments over the
past several listing cycles. According to California’s 2008-2010 section 303(d) list of
impaired waters, there are 73 listings due to trash in California waters. Although listings
occur in four regions (San Francisco Bay, Los Angeles, Colorado River Basin, and San
Diego), TMDLs have only been developed to date in the Los Angeles Region and the
Colorado River Basin Region. In the Colorado River Basin, a TMDL for trash was
adopted for the New River (at the international boundary) that included a numeric target
of zero trash (Colorado River Basin Water Board 2006). In the Los Angeles Region,
fiteen TMDLs were adopted for trash and debris by either the Los Angeles Water Board
or U.S. EPA: San Gabriel River East Fork, Ballona Creek, Los Angeles River
Watershed, Revolon Slough; and Beardsley Wash, Ventura River Estuary, Malibu
Creek Watershed, Lake Elizabeth, Munz Lake, Lake Hughes, Legg Lake, Machado
Lake, Santa Monica Bay Nearshore and Offshore, Peck Road Park Lake, Echo Park

Lake, and Lincoln Park Lake (Table 16; Los Angeles Water Board 2000; 2004; 2007a;
2007b; 2007c; 2007d; 2007e; 2007f; 2008g; 2010, U.S. EPA 2012a).

The Los Angeles Water Board’s trash and debris TMDLs set the numeric target for trash
in the applicable water bodies to zero, as derived from the water quality objective in the
basin plans. The TMDLs have all also defined trash to be “man-made litter,” as defined
by the California Government Code (§ 68055.1(g)). Implementation plans vary slightly
but are mostly based on phased percent reduction goals that can be achieved through
discharge permits, best management practices (BMPs), and structural controls.

The San Francisco Bay Water Board uses provisions in the San Francisco Bay
Municipal Regional Stormwater Permit (MRP) to address trash in the 27 303(d) listed
water bodies in the Region (Order No. R2-2009-0074). The San Francisco Bay MRP
applies to 76 large, medium and small municipalities and flood control agencies in the
San Francisco Bay Region. The San Francisco Bay MRP prohibits the discharge of
“rubbish, refuse, bark, sawdust, or other solid wastes into surface waters or at any place
where they would contact or where they would be eventually transported to surface
waters, including flood plain areas.” The trash-related receiving water limitations
identified in the San Francisco Bay MRP do not place numeric targets on trash but uses
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narrative language to prohibit trash discharges. The San Francisco Bay MRP requires
that permittees reduce trash from their storm sewer systems by 40 percent by

July 1, 2014. The San Francisco Bay MRP permittees are developing and
implementing a Short-Term Trash Load Reduction Plan to attain the 40 percent (City of
Cupertino 2012, City of San Jose 2012).

State Policy Efforts

In response to the increasing problem of trash within California, particularly plastic trash,
policymakers have initiated efforts such as the California Ocean Protection Council’s
Resolution on Reducing and Preventing Marine Debris (2007) and subsequent
Implementation Strategy for Reducing Marine Litter (2008). These policies respectively
proposed targeted reductions of trash within a set timeline, and prioritize state efforts for
source reduction of the “worst offenders” of trash, such as cigarette butts, plastic bottle
caps, plastic bags, and polystyrene. In 2013, the West Coast Governor’s Alliance on
Ocean Health introduced a Marine Debris Strategy. The Strategy provides a toolbox of
key actions that may be implemented collaboratively or individually by western states at
its discretion and allows for the successful achievement of target milestones through
various reduction methods.

1.7 Current Trash Cleanup Costs

A report, commissioned by U.S. EPA Region 9, estimated that West Coast communities
(California, Oregon, and Washington) are spending approximately $13 per resident per
year to combat and clean up trash that would otherwise end up as marine debris. The
report conservatively suggested that West Coast coastal communities are spending
more than $520 million to combat trash and marine debris. Cost information was
sought for six different trash management activities: beach and waterway cleanup,
street sweeping, installation of storm water capture devices, storm drain cleaning and
maintenance, manual cleanup of trash, and public anti-trash campaigns. Data was
collected from 90 different communities ranging in size from 200 to over four million
residents (Stickel et al. 2012). A follow-up study conducted by the Natural Resources
Defense Council and Kier Associates focused on the cost of current trash abatement
activities for 95 California communities. The study found that California communities
annually spend approximately $428 million ($10.5 per resident) to reduce trash and
prevent trash from entering state waters. The study found that the average annual
reported per capita cost ranged from $8.94 for large communities to $18.33 for small
communities (fewer than 15,000 people) with the largest of communities (over 250,000
people) averaging $11.24 (Stickel et al. 2013).
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2 PROJECT DESCRIPTION

The Water Board'’s regulations for implementation of CEQA require the SED to include
a brief description of the project (23 CCR 3777(b)(1)). The following section:

(1) describes the final Trash Amendments; (2) provides an overview of the objectives of
the Plan; and (3) contains non-exclusive lists of: (a) the agencies that are expected to
use this SED in their decision making and permits, (b) other approvals required to
implement the project, and (c) related environmental review and consultation
requirements required by federal, state, or local laws, regulations, or policies.

The complete texts of the final Trash Amendments are included in this Final Staff
Report as Appendix D for the Ocean Plan and Appendix E for the ISWEBE Plan.

2.1 Trash Amendments’ Description and Project Objective®

The State Water Board proposes to adopt the Trash Amendments into both the Ocean
Plan and the ISWEBE Plan. The provisions proposed in the Trash Amendments
include six elements: (1) water quality objective, (2) applicability, (3) prohibition of
discharge, (4) implementation provisions, (5) time schedule, and (6) monitoring and
reporting requirements. The proposed provisions would apply to all surface waters of
the state, with the exception of those waters within the jurisdiction of the Los Angeles
Water Board with trash or debris TMDLs that are in effect prior to the effective date of
the Trash Amendments.

The State Water Board’s project objective for the final Trash Amendments is to address
the impacts of trash to the surface waters in California (with the exception of those
waters within the jurisdiction of the Los Angeles Water Board with trash or debris
TMDLs that are in effect prior to the effective date of the final Trash Amendments)
through development of a statewide plan to control trash. The project objective for the
final Trash Amendments is to provide statewide consistency for the Water Boards’
regulatory approach to protect aquatic life and public health beneficial uses, and reduce
environmental issues associated with trash in state waters, while focusing limited
resources on high trash generating areas.

A central element of the final Trash Amendments is a land-use based compliance
approach to focus trash controls to the areas with high trash generation rates. Within
this land-use based approach, a dual alternative compliance Track approach is
proposed for permitted storm water dischargers (i.e., MS4 Phase |, MS4 Phase II,
Caltrans, IGP, and CGP) to implement a prohibition of discharge for trash. Table 1
outlines the proposed dual alternative compliance Tracks for permitted storm water
dischargers.

® The State CEQA Guidelines state that a project description should include “a statement of the objectives
sought by the proposed project....[And] should include the underlying purpose of the project” (14 CCR
15124(b)).
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Table 1. Overview of Proposed Compliance Tracks for NPDES Storm Water Permits.

MS4 Phase | and Il MS4 Phase | and I
NPDES Storm Caltrans
Water Permit

IGP/CGP* IGP/CGP*

Install, operate and maintain full Implement a plan with a combination of full

capture systems in storm drains capture systems, multi-benefit projects,
Plan of PSR

. that capture runoff from one or institutional controls, and/or other treatment

Implementation o :

more of the priority land controls to achieve full capture system

uses/facility/site. equivalency.

10 years from first implementing 10 years from first implementing permit but
Time Schedule permit but no later than 15 years no later than 15 years from the effective

from the effective date of the date of the Trash Amendments.**

Trash Amendments.**

Demonstrate installation, Develop and implement set of monitoring

operation, and maintenance of full  objectives that demonstrate effectiveness of
Monitoring and capture systems and provide the selected combination of controls and
Reporting mapped location and drainage compliance with full capture system

area served by full capture equivalency.***

systems.***

* IGP/CGP permittees would first demonstrate inability to comply with the outright prohibition of
discharge of trash.

**Where a permitting authority makes a determination that a specific land use or location generates a
substantial amount of trash, the permitting authority has the discretion to determine a time schedule
with a maximum of ten years. IGP/CGP permittees would demonstrate full compliance with deadlines
contained in the first implementing permit.

***No trash monitoring requirements for IGP/CGP, however, IGP/CGP permittees would be required
to report trash controls.

2.2 Water Quality Objective

To provide consistency statewide with a water quality objective, the final Trash
Amendments would establish the following narrative water quality objectives for the
Ocean Plan and the ISWEBE Plan.

The narrative water quality objective for the Ocean Plan would be: Trash shall not be
present in ocean waters, along shorelines or adjacent areas in amounts that adversely
affect beneficial uses or cause nuisance.

The narrative water quality objective for the ISWEBE Plan would be: Trash shall not be
present in inland surface waters, enclosed bays, estuaries, and along shorelines or
adjacent areas in amounts that adversely affect beneficial uses or cause nuisance.
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2.3 Prohibition of Discharge

The Trash Amendments propose to implement the water quality objective for trash
through a conditional prohibition of discharge of trash directly into waters of the state or
where trash may ultimately be deposited into waters of the state. The prohibition of
discharge applies to both permitted and non-permitted dischargers. Dischargers with
NPDES permits would comply with the prohibition as outlined with the plan of
implementation when such implementation plan is incorporated into the dischargers’
NPDES permits. The final Trash Amendments clarify that dischargers with non-NPDES
WDRs or waivers of WDRs that contain specific requirements for the control of trash
shall be determined to be in compliance with the prohibition of discharge if the
dischargers are in full compliance with such requirements. Under the original language,
a discharger subject to an existing non-NPDES WDR or waiver of WDR could have
been potentially in compliance with the requirements of the WDR, or Waiver of WDR,
yet simultaneously out of compliance with prohibition of discharge included in the Draft
Trash Amendments. Non-permitted dischargers must comply with the prohibition of
discharge or be subject to direct enforcement action.

In addition, the prohibition of discharge specifically applies to the discharge to surface
waters of the state of preproduction plastic by all manufacturers and transporters of
preproduction plastics and manufacturers that use preproduction plastics in the
manufacture of other products, or the deposition of preproduction plastic where it may
be discharged into surface waters of the State. To ensure that the Trash Amendments
do not interfere with existing permits requirements, the proposed Final Trash
Amendments have been clarified to state that for dischargers subject to NPDES permits
for discharges associated with industrial activity (e.g., IGP), those permittees would
continue to comply with the “Preproduction Plastic Debris Program” under Water Code
section 13367(a) and the requirements in the IGP (Order No. 2014-0057-DWQ) to
comply with the prohibition concerning preproduction plastics.

2.4 Plan of Implementation
2.4.1 Permitted Storm Water Dischargers

One of the main transport mechanisms of trash to receiving waters is through the storm
water system. The final Trash Amendments therefore focus on trash discharge
reduction by requiring that NPDES storm water permits, specifically the MS4 Phase |
and Phase Il Permits, Caltrans Permit, the CGP, and the IGP, contain provisions that
require permittees to comply with the prohibition of discharge. These provisions focus
on trash control in the locations with high trash generation rates, in order to maximize
the value of limited resources spent on addressing the discharge of trash into state
waters.

MS4 Phase | and Phase Il Permits

Municipalities are a source of trash generation, especially in areas with urban land uses
and large population densities. MS4 Phase | and Phase || NPDES permits, which
regulate discharges of storm water from MS4 systems throughout the state, have
existing requirements for trash reduction in the form of institutional controls such as
street sweeping and educational programs. Even with these existing provisions,
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municipalities, however, continue to be significant dischargers of trash to waters of the
state.

Under the final Trash Amendments, MS4 Phase | and Phase Il NPDES permittees with
regulatory authority over land uses can comply with the prohibition of discharge of trash
under a dual alternative compliance approach or “Tracks”. The Track requirements
would be inserted into NPDES permits. Both Tracks have permittees focus their trash
control efforts on priority land uses (i.e., those land uses that studies have shown
generate significant sources of trash) (City of Los Angeles 2002, County of Los Angeles
Department of Public Works 2004a; 2004b, City and County of San Francisco 2007,
Moore et al. 2011, City of Cupertino 2012, City of San Jose 2012, EOA, Inc. 2012a).
The final Trash Amendments define priority land uses as land uses that are actually
developed (i.e., not simply zoned) as high density residential, industrial, commercial,
mixed urban, and public transportation stations®. In addition, the final Trash
Amendments provide that an MS4 may request that its permitting authority approve an
equivalent alternative land use (i.e., an alternative to the land uses listed above) if that
MS4 has land use(s) within its jurisdiction that generate trash at rates that are
equivalent to or greater than one or more of the priority land uses listed This alternative
option would help MS4s and their permitting authorities focus on controlling trash in
each MS4’s highest trash generating areas. The intent of this prioritization of land uses
is to allow MS4s to allocate trash-control resources to the developed areas that
generate the highest sources of trash.

Under Track 1, a permittee would install, operate and maintain full capture systems® for
storm drains that capture runoff from priority land uses in their respective jurisdictions.
Under Track 2, a permittee would develop and implement a plan that uses any
combination of controls, such as full capture systems, other treatment controls

(e.g., partial capture devices and green infrastructure and low impact development
controls (LID)), institutional controls, and/or multi-benefit projects® to achieve the same
performance results as Track 1 would achieve, referred to as, and defined as “full

* The final Trash Amendments specifically define each of these five regulated land uses for purposes of
implementation of the water quality objective and the prohibition of discharge; so, these definitions may
differ substantially from an MS4’s own local definition of those land uses in its ordinances, general plan,
etc.

® Full capture systems for storm drains are defined in the final Trash Amendments as treatment controls
(either a single device or a series of devices) that traps all particles that are 5 mm or greater, and has a
design treatment capacity that is either: a) of not less than the peak flow rate, Q, resulting from a one-
year, one-hour, storm in the subdrainage area, or b) appropriately sized to, and designed to carry at least
the same flows as, the corresponding storm drain. Examples of full capture systems are described in
greater detail in Section 5.2 of this document.

® Multi-benefit projects are treatment control projects that achieve any of the benefits set forth in Section
10562, subdivision (d) of Division 6 of the Water Code (the Watershed, Clean Beaches, and Water
Quality Act). These projects could be designed to infiltrate, recharge or store storm water for beneficial
reuse, to develop or enhance habitat and open space through storm water management, and/or reduce
storm water runoff volume while removing the transport of trash. Multi-benefit projects can be
implemented between contiguous permittees within a watershed for increased effectiveness and cost-
sharing to reduce trash and improve storm water.
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capture system equivalency”.” Due to particular site conditions, types of trash, and the
available resources for maintenance and operation within a municipality, the
combination of full capture systems, multi-benefit projects, other treatment controls, and
institutional controls used to comply with the prohibition of discharge will vary by
permittee. However, it is the State Water Board’s expectation that full capture systems
should be preferentially selected by a permittee in executing the implementation plan to
control the discharge of trash and achieve compliance with full capture system
equivalency so long as such installation is not cost prohibitive.

MS4 storm water permittees that opt to comply under Track 2 would have to submit
implementation plans to their permitting authority, which is the Water Board that issues
the permit. The implementation plans must: (a) describe the combination of controls
selected by each MS4, and the rationale for the selection, (b) describe how the
combination of selected controls is designed to achieve full capture system equivalency,
and (c) how the full capture system equivalency will be demonstrated. The
implementation plans are subject to the approval by the permitting authority. The
intention for the implementation plans is to assist in long term plan efforts and provide
specifics on the trash controls effort to be incorporated into the implementing permit.

Non-Traditional Small MS4s or Other Land Uses or Areas within an MS4

The final Trash Amendments allow for the Water Boards to determine that at the local
or regional level, areas outside of the scope of the priority land uses within an MS4 may
generate substantial amounts of trash. Possible areas may include locations such
parks, stadia, schools, campuses, and roads leading to landfills. Some Non-Traditional
Small MS4s® maybe outside or lack jurisdictional authority over priority land uses. After
reaching that determination in consultation with the applicable MS4, the appropriate
Water Board may require the MS4 to adopt Track 1 or Track 2 control measures over
such land uses or locations. The proposed final Trash Amendments have been
modified to more accurately reflect this intent.

California Department of Transportation

Caltrans designs and operates California’s state highway system. Caltrans’ operation of
this linear transportation system requires that it have its own MS4 permit distinct from
the MS4 permits for Phase | and Phase Il municipalities with regulatory authority over
land uses. For example, the locations of high trash generating areas within Caltrans’
jurisdiction are different than the priority land uses within municipalities’ jurisdictions.
Based on information from Caltrans’ trash studies (Caltrans 2000, Caltrans 2004),
coordination with Caltrans, Adopt-A-Highway program, and Keep California Beautiful
program (Mid Atlantic Solid Waste Consultants 2009), the final Trash Amendments
focus Caltrans’ compliance efforts on the significant trash generating areas within the
state’s linear transportation system. Significant trash generating areas may include

" See section 2.4.1 for Full Capture System Equivalency discussion.

® Federal and State operated facilities that can include universities, prisons, hospitals, and military bases
(e.g., State Army National Guard barracks, parks and office building complexes).
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areas such as: (1) highway on- and off- ramps in high-density residential, commercial,
mixed urban, and industrial land uses; (2) rest areas and park-and-rides; and (3) state
highways in commercial and industrial land uses. Additionally, the final Trash
Amendments give Caltrans the opportunity to identify other significant trash generating
areas (i.e., mainline highway segments) by conducting pilot studies and/or surveys.

To comply with the prohibition of discharge of trash, Caltrans must comply with
requirements in all significant trash generating areas, similar to Track 2 for MS4 Phase |
and Il permittees, by installing, operating, and maintaining any combination of full
capture systems, multi-benefit projects, other treatment controls, and/or institutional
controls. Caltrans must demonstrate that such combination of controls achieves full
capture system equivalency. Furthermore, in areas where Caltrans’ operations overlap
with the jurisdiction of an MS4 Phase | or Il permittee with regulatory authority over
priority land uses, the final Trash Amendments direct the applicable parties to
coordinate efforts to install, operate, and maintain treatment and institutional controls.

Similar to MS4 Phase | and Phase Il permittees, the final Trash Amendments require
Caltrans to submit an implementation plan that: (a) describes the specific locations of its
significant trash generating areas, (b) the combination of controls selected and the
rationale for the selection, and (c) how the combination of controls will achieve full
capture system equivalency.

Industrial and Construction Permittees

Under the final Trash Amendments, dischargers with industrial or construction NPDES
permits (e.g., IGP or CGP) would be required to eliminate trash from all storm water
discharges and authorized non-storm water discharges. This outright prohibition
includes discharges associated with the site or facility, as well as any additional space
such as a parking lot. If the industrial or construction permittee, however, demonstrates
to the Water Board that it is unable to comply with the outright prohibition, then the
permittee, through the discretion of the Water Board, may require the discharger to
comply with one of two options. Under the first option, the permittee would install,
operate, and maintain full capture systems for storm drains that service the facility or
site. As a second option, the permittee could develop and execute an implementation
plan that committed to any combination of controls, such as full capture systems, other
treatment controls (e.g. partial capture devices and green infrastructure and low impact
development controls), institutional controls, and/or multi-benefit projects to achieve full
capture system equivalency. As specified in Section 2.3, IGP permittees would
continue to comply with the preproduction plastic provisions as specified by the
“Preproduction Plastic Debris Program” under Water Code section 13367(a) and the
requirements in the IGP (Order No. 2014-0057-DWQ).

Full Capture System Equivalency

The following entities must establish full capture system equivalency: (1) MS4 Phase |
and Phase |l permittees that elect Track 2, (2) Caltrans, and (3) IGP permittees that
elect implementation provisions similar to Track 2. The final Trash Amendments define
full capture system equivalency as:
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[T]he trash load that would be reduced if full capture systems were
installed, operated, and maintained for all storm drains that capture runoff
from the relevant areas of land (priority land uses, significant trash
generating areas, facilities or sites regulated by NPDES permits for
discharges of storm water associated with industrial activity, or specific
land uses or areas that generate substantial amounts of trash, as
applicable). The full capture system equivalency is a trash load reduction
target that the permittee quantifies by using an approach, and technically
acceptable and defensible assumptions and methods for applying the
approach, subject to the approval of permitting authority.

During the public participation process for the Trash Amendments, many commenters
requested clarification as to how Track 1 equivalency could be determined. While the
permittee is responsible for determining the trash load reduction target, the proposed
final Trash Amendments provide two examples of approaches that a permittee could
use to determine full capture system equivalency: a trash capture rate approach and a
reference approach. Other approaches may be more appropriate for any individual
permittee’s situation. The two methods identified in the amendment include:

1) Trash Capture Rate Approach. Directly measure or otherwise determine
the amount of Trash captured by full capture systems for representative
samples of all similar types of land uses, facilities, or areas within the
relevant areas of land over time to identify specific trash capture rates.
Apply each specific trash capture rate across all similar types of land uses,
facilities, or areas to determine full capture system equivalency. Trash
capture rates may be determined either through a pilot study or literature
review. Full capture systems selected to evaluate trash capture rates may
cover entire types of land uses, facilities, or areas, or a representative
subset of types of land uses, facilities, or areas. With this approach, full
capture system equivalency is the sum of the products of each type of
land use, facility, or area multiplied by trash capture rates for that type of
land use, facility, or area.

2) Reference Approach. Determine the amount of trash in a reference
receiving water in a reference watershed where full capture systems have
been installed for all storm drains that capture runoff from all relevant
areas of land. The reference watershed must be comprised of similar
types and extent of sources of trash and land uses (including priority land
uses and all other land uses), facilities, or areas as the permittee’s
watershed. With this approach, full capture system equivalency would be
demonstrated when the amount of trash in the receiving water is
equivalent to the amount of trash in the reference receiving water.

As an example, an MS4 Phase | or Phase Il permittee could determine trash capture
rates for representative types of priority land uses where full capture devices had
already been installed (e.g. for high density residential, commercial, industrial, mixed
urban, and transportation station land uses). The trash capture rate should be
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expressed as an amount of trash captured per time per area (e.g., pounds of trash per
day per acre). The permittee could determine these trash capture rates by directly
measuring the amount of trash collected by full capture systems over a defined period
of time, such as 6 months, in each of the representative priority land use types. The
representative land use types could be either the entire land use or a subset of a land
use. The permittee could also utilize trash capture rates for similar land uses in other
jurisdictions that have conducted trash capture rate studies, such as through a trash or
debris TMDL.

Once the permittee has determined representative trash capture rates, those
representative trash capture rates are applied to all similar priority land uses, where for
instance the trash capture rate for high density residential is multiplied by the total area
of all high density residential land uses in the permittee’s jurisdiction. The full capture
system equivalency would be determined by summing the trash capture loads for all
priority land uses. The trash reduction target should be expressed as the amount of
trash captured per time, e.g., pounds of trash per day or tons of trash per year.

The Trash Capture Rate Approach is focused on quantifying the amount of trash
capture in particular land uses or location. Alternatively, the Reference Approach is
focused on the condition of the receiving water by assessing and comparing the trash
conditions of a reference receiving water with the receiving water from the permittee’s
jurisdiction. The permittee determines the amount of trash in a reference receiving
water within a reference watershed where full capture systems have been installed for
all storm drains that capture runoff from all relevant areas of land (e.g., priority land
uses, significant trash generating areas, or facilities or sites). This means the reference
watershed must be comprised of similar types and extent of land uses (including priority
land uses and all other land uses), facilities, or areas as the permittee’s watershed. The
Reference Approach would be best executed using a reference receiving water that has
a fully or nearly full implemented trash or debris TMDL.

Within the scope of the Trash Amendments, full capture system equivalency must be
established after the permittee elects Track 2 or implementation provisions similar to
Track 2 prior to implementation of trash controls. The details of how the selected
controls are designed to achieve full capture system equivalency and how full capture
system equivalency will be demonstrated are to be included in the permittee’s
implementation plan. The implementation plan is subject to the approval of the
permitting authority. Therefore, the permitting authority has the discretion to require
changes to the quantification of full capture system equivalency. As trash controls are
implemented, the focus of monitoring program is to assess and monitor the progress
towards achievement of the full capture system equivalency, and thus the prohibition of
discharge.

2.4.2 Nonpoint Source Dischargers

Under the final Trash Amendments, nonpoint source dischargers subject to WDRs or
waivers of WDRs, and not covered under an NPDES permit, required, at the discretion
of the Water Board, to implement any appropriate trash controls in areas or facilities that
generate substantial amounts of trash (e.g., high usage campgrounds, picnic areas, or
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beach recreation areas). Trash control requirements for such nonpoint dischargers
would be discharger specific, varying from treatment controls to institutional controls.

2.5 Time Schedule

Compliance with the water quality objective and plan for implementing the prohibition of
discharge would be demonstrated by permittees in accordance with a time schedule set
forth in the final Trash Amendments. The time schedule would be contingent on the
effective date of the first implementing permit (whether such permit is modified, re-
issued, or newly adopted). MS4 Phase | and Il permittees with regulatory authority over
land uses complying under Track 1 or Track 2 would have ten years from the effective
date of the implementing permit to demonstrate full compliance with Track 1 or Track 2,
as the case may be.

For MS4 Phase | and Phase Il permittees that are newly designated as part of an
existing MS4 it may not be feasible to expect compliance within ten years from the
effective date of the first implementing permit (e.g., where designation occurs nine years
after the first implementing permit). To address this, the final Trash Amendments have
been clarified so that for MS4 Phase | and Phase Il permittees that are designated after
the effective date of the Trash Amendments, full compliance must be demonstrated
within ten years of the effective date of the designation.

Several of the time schedule provisions in the proposed final Trash Amendments do not
apply to MS4 permittees subject to the San Francisco Bay MRP or the East Contra
Costa Municipal Storm Water Permit, because those permits already require control
requirements substantially equivalent to Track 2. As a result, those MS4 permittees
need not elect whether they will proceed with Track 1 or Track 2. Additionally, many of
those MS4 permittees have already submitted a Short-Term Trash Load Reduction Plan
and Long-Term Trash Load Reduction Plan that may be equivalent to the
implementation plan required by the Trash Amendments. In order to reduce duplicative
efforts, the Trash Amendments’ requirement that MS4 permittees submit
implementation plans does not apply to a San Francisco Bay MRP or the East Contra
Costa Municipal Storm Water Permit, because those permits already require control
requirements substantially equivalent to Track 2.” “In order to reduce duplicative effort,
the Trash Amendments’ requirement that MS4 permittees submit implementation plans
does not apply to a San Francisco Bay MRP or an East Contra Costa permittee if the
San Francisco Bay Water Board or the Central Valley Water Board determines that the
Short-Term Trash Load Reduction Plan and Long-Term Trash Load Reduction Plan for
that permittee are equivalent to the implementation plan required by the Trash
Amendments. Additionally, the pertinent permitting authority for the aforementioned
permits may establish an earlier full compliance deadline than the ten-year compliance
schedule specified for Track 2.

For Non-Traditional Small MS4s permittees or other land uses or areas within an MS4
that determined by the Water Boards to generate substantial amounts of trash and
require trash controls, the Water Boards has the discretion to determine the time
schedule for compliance with a maximum allotment of ten years from the determination.
The determined time schedules for these areas should be relative to the size of the area
and type of trash controls.

Final Staff Report for Trash Amendments - April 7, 2015
18

7-1-038



Caltrans, too, would have ten years from the effective date of its implementing permit to
demonstrate compliance. For MS4 Phase | and Il permittees with regulatory authority
over land uses and Caltrans, in no case would their final compliance date be later than
fifteen years from the effective date of the final Trash Amendments. Within the ten-
year compliance periods discussed above, the Water Board can set interim compliance
milestones within a specific permit. These interim milestones could be set, for example,
as a percent reduction or percent installation per year.

Industrial and construction permittees would need to demonstrate full compliance within
the deadlines specified in their respective implementing permits. Such deadlines may
not exceed the terms of the first implementing permits (whether such permits are
modified, re-issued or newly adopted).

Reaching full compliance with the prohibition of discharge would require planning efforts
on the part of MS4 Phase |, MS4 Phase Il, and Caltrans permittees. To assist in
effective planning, within 18 months of the effective date of the final Trash
Amendments the applicable Water Board would issue a Water Code section 13267 or
13383 order to its MS4 Phase | and MS4 Phase Il permittees requesting notification
within three months of each permittees’ elected compliance track (i.e., either Track 1 or
Track 2). If a permittee elects to comply under Track 2, then such a permittee needs to
submit an implementation plan to the applicable Water Board within 18 months of
receiving the 13267 or 13383 order.

To assist Caltrans with its planning efforts, the State Water Board would issue a Water
Code section 13267 or 13383 order within 18 months of the effective date of the final
Trash Amendments requesting an implementation plan.

26 Time Extension for Achieving Full Compliance

The proposed draft Trash Amendments provided a time extension to MS4 Phase | and
Il permittees with regulatory authority over land uses for each regulatory source control
adopted by a MS4 Phase | or Il permittee. Each regulatory source control adopted by a
permittee could provide such permittee with a one-year time extension to achieve final
compliance with either Track 1 or Track 2. The time extension option was proposed to
receive public input on the potential advantages and disadvantages to this approach.

However, subsequent to the State Water Board’s public workshop and the public
hearing on the proposed Trash Amendments, Senate Bill 270 (2014 Stats. Ch. 850) was
enacted. That new law enacts a state-wide plastic bag carry-out ban pertaining to
grocery stores and pharmacies that have a specified amount of sales in dollars or retail
floor space, which goes into effect July 1, 2015, and imposes the same ban on
convenience stores and liquor stores a year later. The new law will implement a
product ban, which was generally the type of regulatory source control contemplated by
the State Water Board and discussed with the public with regard to consideration of the
time extension option. Essentially, enactment of Senate Bill 270 removed the need for
regulatory source controls, particularly product bans that would reduce trash, in the
proposed Trash Amendments. As a result, the final Trash Amendments omit
“regulatory source controls” from a method to comply with Track 2 and omit any
corresponding allowance of time extensions.
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2.7 Monitoring and Reporting Requirements

Under the final Trash Amendments, the Water Boards would require monitoring and
reporting requirements (with monitoring objectives) in MS4 Phase |, MS4 Phase Il, and
Caltrans permits to ensure adequate trash control. The requirements in the final Trash
Amendments represent the minimum requirements to be included in such permits.

The proposed monitoring requirements vary among NPDES storm water permits and
tailored to the type of compliance option and permittee. For example, MS4 permittees
complying under Track 1 (by installing, maintaining, and operating a network of full
capture systems in the priority land uses) would not have minimum monitoring
requirements. Instead, permittees would need to provide an annual report to the
applicable Water Board demonstrating installation, operation, and maintenance of full
capture systems. The annual report would include a Geographic Information System
(GIS) based map depicting the locations of each installed full capture system and the
drainage area that serves each full capture system. The reporting requirements could
be included into annual reports requested by the Water Board.

MS4 permittees complying under Track 2, on the other hand, do have minimum
monitoring requirements. They would develop and implement annual monitoring that
demonstrates the effectiveness of the selected combination of treatment and
institutional controls and compliance with full capture system equivalency. Such
permittees would be required to submit a monitoring report to the applicable Water
Board on an annual basis. The monitoring reports must include a GIS map depicting
the locations and drainage area served by each treatment control, institutional control,
and/or multi-benefit project. In addition to the GIS map, the annual monitoring report
should consider a number of questions designed to demonstrate the effectiveness of
the selected controls and compliance with full capture system equivalency. Using a
questions-based approach provides flexibility to the permit writers to select the most
relevant monitoring techniques and expectations for their respective permits.

The final Trash Amendments would require the Caltrans permit to contain monitoring
requirements that Caltrans develop and implement annual monitoring plans that
demonstrate the effectiveness of the selected combination of treatment and institutional
controls and compliance with full capture system equivalency. The annual monitoring
reports would be provided to the State Water Board and the reports must include a GIS
map with the locations of each of the treatment controls and institutional controls. In
addition to the GIS map, each annual monitoring report should consider a number of
questions designed to demonstrate the effectiveness of the selected controls and
compliance with full capture system equivalency.

The IGP and CGP are statewide permits that regulate discharges of storm water and
authorized non-storm water discharges associated with very specific industrial activities.
These permits apply to thousands of projects with diverse features and characteristics
between facilities and sites. As such, prescribing appropriate and consistent trash
monitoring and reporting requirements for all permittees poses significant challenges.
While the final Trash Amendments do not contain trash monitoring requirements for IGP
and CGP permits, permittees could, however, be required to report the measures used
to either (1) achieve the outright prohibition or (2) achieve equivalent trash control
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through alternative methods. The reporting would occur in reissuances or through
regional water board actions aimed at adding monitoring and requirements to
permittees. Additional trash monitoring and reporting can be required through existing
authorities in the California Water Code, and in some cases directly through language in
the IGP and CGP.

2.8 Full Capture System Certification

At present, the Los Angeles Water Board oversees a full capture system certification
process (Bishop 2004, 2005, 2007, Dickerson 2004, Smith 2007, Unger 2011). In
addition, the San Francisco Water Board evaluated effectiveness of full capture systems
listed in Appendix | of the Bay Area-wide Trash Capture Demonstration Project
(Demonstration Project), Final Project Report (San Francisco Estuary Partnership
2014). For statewide consistency, the State Water Board would take responsibility for
the certification process for new full capture systems. The process for the certification
would follow a similar process established by the Los Angeles Water Board (Yang
2004). Prior to installation, the full capture systems must be certified by the Executive
Director, or designee, of the State Water Board. Uncertified systems will not satisfy the
Trash Amendments. To request certification, the permittee would submit a certification
request letter, including supporting documentation, to the State Water Board’s
Executive Director. The Executive Director or designee will issue a written response
either approving or denying the proposed certification. However, to ensure efficient use
of resources and prevent municipalities from having to remove properly functioning
capture systems, full capture systems previously certified by the Los Angeles Water
Board or identified by the Demonstration Project would be considered certified for use
by permittees.

2.9 Reasonably Foreseeable Methods of Compliance

The State Water Board’s SED for the proposed project is required to include an analysis
of the reasonably foreseeable methods of compliance with the project (see 23 CCR
3777; Pub. Res Code § 21159). Although the State Water Board is not required to
conduct a site-specific project level analysis of the methods of compliance (23 CCR
3777(c); Pub. Res Code § 21159(d)), a general description of the reasonably
foreseeable methods of compliance is contained in Section 5 of the Final Staff Report.

2.10 Location and Boundaries of the Proposed Project

The State CEQA Guidelines require identification of “the precise location and
boundaries of the proposed project [to be] shown on a detailed map” (14 CCR
15124(d)). The location of the State Water Board’s proposed project to adopt the Trash
Amendments is all surface waters of the State, with the exception of waters within the
jurisdiction of the Los Angeles Water Board for which trash TMDLs are in effect prior to
the effective date of the Trash Amendments. This necessarily includes the geographies
of the nine regional water boards within California, as set forth in the Environmental
Setting section and the maps located therein (Section 3) of the Final Staff Report.
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2.11 Agencies Expected to use this Staff Report in their Decision Making and
Permits

The State CEQA Guidelines require that the project description include, among other
things, “a statement briefly describing the intended uses of the EIR” (14 CCR 15124(d)).
The State Water Board will use this Final Staff Report in determining whether to adopt
the final Trash Amendments. A Water Board may use the information contained within
this Final Staff Report for future decision making and/or permitting. Furthermore, in
order to achieve the water quality objective, all NPDES permits would contain provisions
to implement the final Trash Amendments. Therefore, if the proposed project is
approved, the following entities, where they are considered public agencies for
purposes of CEQA, may be considered Responsible Agencies and may use the Final
SED adopted by the State Water Board in their decision making actions to comply with
the final Trash Amendments:

e NPDES permitted storm water dischargers
e Dischargers with WDRS or waivers of WDRs
e Water Boards

2.12 Other Approvals Required to Implement the Trash Amendments

Except as may be required by other environmental review and consultation
requirements as described below, no other agency approvals are expected to be
required to implement the final Trash Amendments. However, governing bodies of
NPDES permittees may determine that separate approval actions are necessary to
formally approve the approach they would take to comply with permits that implement
the final Trash Amendments (e.g., whether to comply under Track 1 or Track 2).
Beyond analyzing the reasonably foreseeable methods of compliance, the Final Staff
Report is not required to, and therefore does not analyze the detail related to the project
specific actions that might be implemented by any particular permittee as a result of the
State Water Board’s proposed project (see 23 CCR 3777(c); Pub. Res Code §
21159(d)).

After adoption by the State Water Board, the Trash Amendments must be submitted to
the California Office of Administrative Law for review and approval. Because the Trash
Amendments include the adoption of a new water quality standard, they must also be
approved by U.S. EPA.

2.13 Environmental Review and Consultation Requirements

As described in other portions of the Final Staff Report, depending on the location, size,
and particular compliance method, reasonably foreseeable methods of compliance
could involve impacts to specific environmental resources that may trigger related
environmental review and consultation requirements required by federal, state, or local
laws, regulations, or policies. Since the Final Staff Report does not conduct a project-
level analysis of the reasonably foreseeable methods of compliance, it is not possible to
determine the specific environmental review and consultation requirements required by
federal, state, or local laws, regulations, or policies (nor the particular magnitude of any
specific environmental impact). Compliance with any specific environmental review and
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consultations would need to be conducted by the MS4s or NPDES permittees
complying with the provisions in their permits that incorporate the requirements of the
final Trash Amendments.

2.14 Public Process
Initial Scoping Meetings

In July 2007, the first scoping meeting was held in San Francisco to provide opportunity
for public comment on several proposed Ocean Plan projects, including trash in ocean
waters. Oral and written comments were received, but development of a trash project
was delayed due to shifting resources to other priority plans and policies.

A subsequent scoping meeting was conducted to provide an additional forum for public
comment on the preparation of the Draft Staff Report for breadth of a Statewide Policy
for Trash Control in Waters of the State. State Water Board staff held scoping meetings
on October 7, 2010, at Central Valley Water Quality Control Board Headquarters in
Rancho Cordova, California, and on October 14, 2010, at Inland Empire Utility Agency
Headquarters in Chino, California. Comments were provided by stakeholders regarding
the scope and content of the environmental information required by federal and state
regulations. Additionally, information was submitted on the range of actions,
alternatives, mitigation measures, and possible significant effects to be analyzed within
this document. Since that time, the scope of the project has transition from a statewide
policy to amendments to statewide water quality control plans.

On March 15, 2011, in Resolution 2011-0013, the State Water Board adopted the
Ocean Plan Triennial Review Workplan for the period 2011-2013. In the Triennial
Review Workplan, the State Water Board made the regulation of plastic debris and
other trash a very high priority.

Public Advisory Group

As part of the scoping process and in response to the Scoping Meeting, State Water
Board staff convened a Public Advisory Group to assist with the initial development of
the Trash Amendments. The Public Advisory Group consisted of a diverse group of
stakeholders representing municipalities, Caltrans, industry, and environmental groups.
The Public Advisory Group included:

Sean Bothwell, California Coastkeeper Alliance

Geoff Brosseau, The California Stormwater Quality Association
Miriam Gordon, Clean Water Action

Gary Hildebrand, Los Angeles County

Kirsten James, Heal the Bay

Scott McGowen, Caltrans

Charles Moore, Algalita Marine Research Institute

Tom Reeves, City of Monterey

Tim Shestek, American Chemistry Council

Leslie Tamminen, Seventh Generation Advisors

The Public Advisory Group held six meetings closed to the public to discuss the
proposed Trash Amendments (Table 2). At these meetings, the Public Advisory Group
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provided comments and feedback to the development of the proposed Trash
Amendments and the Draft Staff Report.

Table 2. Public Advisory Group.

Date Location
March 6, 2013 CalEPA Bldg,
Sacramento
August 13, 2012 CalEPA Bldg,
Sacramento
May 22, 2012 CalEPA Bldg,
Sacramento
October 12 & 13, 2011 Cabrillo Aquarium,

San Pedro
August 30, 2011 CalEPA Bldg,
Sacramento
July 26, 2011 CalEPA Bldg,
Sacramento

Focused Stakeholder Outreach Meetings

In March, April, and May 2013, State Water Board staff held fourteen focused meetings
with stakeholders from industry, municipal governments, environmental interest groups,
and staff from the San Francisco Water Board, Los Angeles Water Board, Caltrans, and
CalRecycle (Table 3). The objective of the meetings was to provide an overview of the
development of the proposed Trash Amendments and to receive feedback on key
issues before the public release of the Draft Staff Report for the proposed Trash
Amendments from focused sets of stakeholders. Selected meeting participants were
provided an issue paper that provided an overview of the fundamentals of the proposed
Trash Amendments and five key unresolved options to discuss regarding the content of
the proposed Trash Amendments. The five unresolved options included:

1) Options to address the existing trash TMDLs and the San Francisco Bay Region
Municipal Regional Storm Water Permit.

2) Options regarding the level of specificity to include in the Track 2 monitoring plan
requirements.

3) Options for full capture system definition.

4) Options for incentivizing regulatory source controls.

5) Considerations regarding preproduction plastics.
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Table 3. Focused Stakeholder Meetings.

Stakeholder Group

Meeting Date and Location

Caltrans

3/13/13 Sacramento, CA

Industrial Permittees

4/3/13 Sacramento, CA

Environmental Groups

4/3/13 Sacramento, CA

Los Angeles Water

4/5/13 Los Angeles, CA

Board

MS4 Permittees 4/8/13 Sacramento, CA

MS4 Permittees 4/10/13 Santa Rosa, CA

MS4 Permittees 4/15/13 San Jose, CA

MS4 Permittees 4/16/13 San Luis Obispo, CA

MS4 Permittees 4/19/13 Santa Clarita, CA

MS4 Permittees 4/22/13 Costa Mesa, CA

CalRecycle 5/15/13 Sacramento, CA

Industrial Permittees 5/17/13 Riverside, CA

San Francisco Bay & 5/24/13 Sacramento, CA
Los Angeles Water

Board MS4 Permittees

San Francisco Bay 5/24/13 Sacramento, CA

Water Board

Public Workshop and Public Hearing

On June 10, 2014, the State Water Board provided the Draft Staff Report, including the
Draft SED for the proposed Trash Amendments to the public and public with an
accompanying notice of the dates the State Water Board would hold a public workshop
and a public hearing.

On July 16, 2014, State Water Board held a public workshop at the CalEPA
Headquarters Building in Sacramento. The purpose of the public workshop was to
provide information and answer questions from the public on the proposed Trash
Amendments; no action was taken by the State Water Board. At the public workshop,
State Water Board staff presented an overview of the proposed Trash Amendments.
The staff presentation was followed by three presentations from PAG members:

1) Algalita Marine Research Institute, California Coastkeeper Alliance, Heal the Bay,
and Seventh Generation Advisors, 2) American Chemistry Council, and 3) CASQA. In
addition to presentations, fourteen groups provided public comment.
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The State Water Board held a public hearing on the proposed Trash Amendments on
August 5, 2014 at the CalEPA Headquarters Building in Sacramento, the date of which
coincided with the close of the written comment period. The purpose of the public
hearing was to receive oral comments and testimony on the proposed Trash
Amendments, Draft Staff Report, including the Draft SED. Participants were given an
opportunity to supplement their written comments with oral statements. No action was
taken by the State Water Board. At the public hearing, there was a staff presentation
and twenty-three groups provided public comment. At the close of the comment period
at noon on August 5th, a total of seventy-six written comment letters were received.
The State Water Board shall develop complete written response to the written
comments timely received within the August 5th deadline.

2.15 Project Contact
Primary Contact:
Dr. Maria de la Paz Carpio-Obeso, Ocean Standards Unit Chief
Office Phone: (916) 341-5858
Email: MarielaPaz.Carpio-Obeso@waterboards.ca.gov
Secondary Contact:
Johanna Weston, Ocean Standards Unit Environmental Scientist
Office Phone: (916) 327-8117
Email: Johanna.Weston@waterboards.ca.gov
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3 ENVIRONMENTAL SETTING®

A variety of environmental conditions exist in California. For water quality management,
section 13200 of Porter-Cologne divides the state into nine different hydrologic regions.
Brief descriptions of the regions and the water bodies addressed by this Final Staff
Report are presented below. The information provided in this section is extracted from
the ten basin plans created by each of the nine regional water boards. In addition to a
description of each region, the land coverage of each region is addressed. This
analysis provides an estimate of the area across California where NPDES permittees,
specifically land uses for MS4 Phase | and MS4 Phase Il permittees, with the exception
of waters with existing trash and debris TMDLs within the jurisdiction of the Los Angeles
Water Board, would have to comply with the prohibition of discharge for trash and the
implementation provisions.

3.1 Trash in California

Throughout California, trash is found in streams, rivers, lakes, estuaries, beaches, and
the ocean. The continued presence of trash in state waters is shown through data from
the California Coastal Commission and Ocean Conservancy organized Coastal Cleanup
Day. Since 1986, volunteers have collected trash from beaches, inland waterways,
coastal waters, and underwater. Volunteers have removed approximately 690,322
pieces of trash from up to 2,023 miles of Coastal Cleanup sites. The top ten items
collected from 1989-2012, which represented nearly 90 percent of the items removed,
were: (1) cigarette butts; (2) bags (paper and plastic); (3) food wrappers and containers;
(4) caps and lids; (5) cups, plates, forks, knives, and spoons; (6) straws and stirrers;

(7) glass beverage bottles; (8) plastic beverage bottles; (9) beverage cans; and (10)
building materials. The snapshot of the trash collected from Coastal Cleanup Day
provides a clear baseline of trash pollution throughout the surface waters in California.

To address trash pollution, municipalities across California spend about half a billion
dollars each year to combat, clean up, and prevent trash from entering state waters
(Stickel et. al 2013). There are six main trash-control strategies employed by a
municipality: waterway and beach cleanup, street sweeping, installation of full capture
devices, storm drain cleaning and maintenance, manual cleanup of trash, and public
education.

While municipalities employ at least a minimal amount of trash management, there are
several regions with comparatively more extensive management strategies. In the

Los Angeles and San Francisco Bay regions, municipalities have extensive trash control
measures in response to 303(d) listed water bodies for trash and debris. The Los
Angeles Water Board has adopted fifteen TMDLs with a numeric target of zero trash.

’ CEQA directs that the environmental setting normally be used as the baseline for determining significant
impacts of a proposed project (Cal. Code Regs., tit.14, §15125, subd. (a)). This section presents a
broad overview of the environmental setting for the state of California related to the proposed final Trash
Amendments. The section presenting the impact analysis in this Final Staff Report, including SED will
identify, where relevant, any specific setting information relevant to the detailed assessment of
environmental impacts of the proposed action.
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While the San Francisco Bay MRP applies trash provisions to 76 municipalities to
address the 27 303(d) listed water bodies in the region. Caltrans has multiple trash
management strategies such as installation of gross separation systems, street
sweeping, manual collection of trash with the Adopt-A-Highway Program, and public
education with Don’t Trash California. The CGP (2009-0009-DWQ amended by
2010-0014-DWQ & 2012-0006-DWQ) prohibits the discharge of any debris from
construction sites and encourages the uses of more environmentally safe,
biodegradable materials on construction sites. Facilities enrolled under the IGP must
comply with the “Preproduction Plastic Debris Program” (Wat. Code § 13367(a)) by
following the BMPs in the manufacturing, handling, and transporting of preproduction
plastics.

The presence of trash and efforts to address trash in California are described in further
detail in Appendix A.

3.2 Developed Land by Land Cover and Regional Water Board

The final Trash Amendments focus on areas with high trash generation rates, i.e.,
priority land uses for MS4 Phase | and Phase Il permittees and significant trash
generating areas for Caltrans. There is no existing data on the location of priority land
uses are. A GIS analysis was used to determine the possible geographic scope of the
final Trash Amendments. Land cover data within census designated places and
regional water board boundaries were used to provide an estimate the area covered
under the final Trash Amendments. These estimates do not represent exact locations
for trash controls, but provide an approximate area. The U.S. Census Bureau uses
census designated places to delineate settled concentrations of population that are
identifiable by name but are not legal designations incorporated under the laws of the
state. Census designated places are delineated cooperatively by state and local
officials and the Census Bureau before each Decennial Census. The 2012 Census
Designated Places boundary (the legal boundary designation as of January 1, 2012)
shapefile can be accessed at: http://www.census.gov/geo/maps-data/data/tiger-
line.html. The 2012 California Census Designated Place category identified 1517 cities,
with a total area of 9,621,423 acres (Figure 1).

Since counties do not have a uniform classification of land cover codes or divisions,
urban land cover data was extracted from USGS Multi-Resolution Land Characteristics
Consortium Land Cover Data 2006. The data can be accessed at:
http://www.mrlc.gov/nlcd2006.php. To estimate the area covered under the final Trash
Amendments, Land Use/Land Cover categories for developed low intensity, medium
intensity, and high intensity were identified:

e Land Use (LU) 22 or “Developed, Low Intensity”. This is defined as
developed low intensity includes areas with a mixture of constructed materials
and vegetation. Impervious surfaces account for 20-49 percent of total cover.
These areas most commonly include single-family housing units.
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e Land Use (LU) 23 or “Developed, Medium Intensity”. This is defined as
developed medium intensity includes areas with a mixture of constructed
materials and vegetation. Impervious surfaces account for 50-79 percent of
the total cover. These areas most commonly include single-family housing
units.

e Land Use (LU) 24 is “Developed, High Intensity”. This is defined as
developed high intensity includes highly developed areas where people
reside or work in high numbers. Examples include apartment complexes, row
houses and commercial/industrial. Impervious surfaces account for 80-100
percent total cover.

Although there was a lack of statewide consistency in land use planning and GIS data
from individual municipalities, “Developed, High Intensity” was assumed to be
analogous proxy to the priority land uses of the final Trash Amendments: high density
residential, industrial, commercial, mixed urban, and public transportation stations. A
representative estimate for Caltrans’ significant trash generating areas was not included
in the estimate. Additionally, the priority land uses does not include low density
residential, as represented by “Developed, Low Intensity”.

The number of acres for the three developed land cover classes was calculated for
each regional water board (Figure 2,
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Table 4). Distribution of land cover classes varies by regional water board. The Central
Valley Water Board has the most total acreage, but a very low percentage of Central
Valley Region total area is highly developed

(2.38 percent). Higher coverage of developed land is generally seen in the southern coastal
regions. The Los Angeles Water Board has the most acres of high intensity
developed area (4.09 percent), while the Santa Ana Water Board has the highest
number of total developed acres (28.74 percent) (

Table 5). The number of acres for the three classes was also calculated within census designated
place boundaries (

Table 5). As with the total regional water board area, distribution of land cover classes
with census designated places varies by a regional water board. When only
considering areas with concentrated populations (i.e., within census designated places),
Los Angeles Water Board has the most developed acres as well as the highest
percentage of medium intensity, high intensity, and total developed land, followed
closely by Santa Ana Water Board (Table 6). As previously noted, many of the priority
land uses with the Los Angeles Water Board have waste load allocations for trash or
debris TMDLs, and thus not applicable to the final Trash Amendments.
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- Census Designated Places (CDPs)
"] Regional Board Boundaries

Figure 1. 2012 California Census Designated Places.
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Land Cover Class
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G Regional Board Boundary

Figure 2. Developed Land Coverage by Regional Water Boards.
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Table 4. Acres of Developed Land by Land Cover and Regional Water Board.

North Coast 53,897 28,435 3,362 12,355,869 12,441,564
San Francisco Bay 189,894 283,806 79,220 2,339,394 2,892,314
Central Coast 96,760 65,716 7,371 7,183,662 7,353,509
Los Angeles 234,649 369,182 116,470 2,127,311 2,847,612
Central Valley 422,468 394,517 88,186 37,075,180 37,980,350
Lahontan 124,387 38,374 5,517 20,818,762 20,987,040
Colorado River 119,633 56,414 6,829 12,528,939 12,711,815
Santa Ana 216,149 256,567 42,048 1,276,620 1,791,384
San Diego 153,175 196,314 41,780 2,092,315 2,483,584
Total (acres) 1,611,012 1,689,325 390,782 97,798,052 101,489,172

Table 5. Percent of Regional Water Board Designated as Developed Land by Land
Cover Type.

North Coast 0.43% 0.23% 0.03% 0.69%
San Francisco Bay 6.57% 9.81% 2.74% 19.12%
Central Coast 1.32% 0.89% 0.10% 2.31%
Los Angeles 8.24% 12.96% 4.09% 25.29%
Central Valley 1.11% 1.04% 0.23% 2.38%
Lahontan 0.59% 0.18% 0.03% 0.80%
Colorado River 0.94% 0.44% 0.05% 1.44%
Santa Ana 12.07% 14.32% 2.35% 28.74%
San Diego 6.17% 7.90% 1.68% 15.75%
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Table 6. Percent of Census Designated Places as Developed Land by Land Cover
Type and Regional Water Board.

Restonal soarg | Ogveloped Low. | Devloped edum | Developed g | Total Devcoped

1 5.60% 4.67% 0.51% 10.78%

2 14.35% 23.98% 6.48% 44.82%

3 12.90% 11.77% 1.39% 26.06%

4 18.88% 30.55% 9.39% 58.82%
5R 4.13% 2.75% 0.65% 7.53%
58 11.68% 14.66% 3.51% 29.85%
5F 7.78% 13.78% 2.58% 24.14%
5 All 8.50% 11.33% 2.48% 22.31%
6SLT 8.26% 1.92% 0.55% 10.73%
6V 7.06% 2.89% 0.35% 10.30%
6 All 7.22% 2.76% 0.38% 10.35%
7 8.37% 6.94% 0.85% 16.16%

8 20.58% 25.12% 3.87% 49.57%

9 15.84% 23.43% 5.21% 44.48%

3.3 Permitted Storm Water Dischargers in California

The final Trash Amendments includes implementation provisions for permitted storm
water dischargers, specifically MS4 Phase | and Il, Caltrans, IGP, and CGP permittees.
In 2012-2013 Annual Performance Report™, the Water Boards reported16,996 Storm
Water facilities regulated under the Storm Water Construction, Storm Water Industrial
and Storm Water Municipal Permits. The number of facilities and municipalities,
separated by regional water board, are presented in Table 7.

'% The California Water Boards’ Annual Performance Report - Fiscal Year 2012-13 released on
September 2013.

http://www.waterboards.ca.gov/about us/performance report 1213/requlate/21200 npdes sw_facilities.
shtml
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Table 7. Facilities Regulated Under the California Water Board’s Storm Water

Program.
Construction Industrial Municipal Storm
Regional Water Board General General Water Permittees Total
Permittees Permittees (Phase | and II)
North Coast 179 337 14 538
San Francisco Bay 1,069 1,316 109 2,494
Central Coast 457 401 45 903
Los Angeles 1,193 2,683 100 3,976
Central Valley 1,614 1,745 95 3,454
Lahontan 379 230 10 619
Colorado River 253 172 19 444
Santa Ana 1,136 1,583 62 2,781
San Diego 924 784 79 1,787
Total 7,204 9,251 532 16,996

3.4 North Coast Region

The North Coast Region comprises all watershed basins, including Lower Klamath Lake
and Lost River Basins, draining into the Pacific Ocean from the California-Oregon State
line southern boundary and includes the watershed of the Estero de San Antonio and
Stemple Creek in Marin and Sonoma Counties (Figure 3, Figure 4). Two natural
drainage basins, the Klamath River Basin and the North Coastal Basin, divide the
region. The region covers all of Del Norte, Humboldt, Trinity, and Mendocino Counties,
major portions of Siskiyou and Sonoma Counties, and small portions of Glenn, Lake,
and Marin Counties. It encompasses a total area of approximately 19,390 square miles,
including 340 miles of coastline and remote wilderness areas, as well as urbanized and
agricultural areas.

Beginning at the Smith River in northern Del Norte County and heading south to the
Estero de San Antonio in northern Marin County, the region encompasses a large
number of major river estuaries. Other North Coast streams and rivers with significant
estuaries include the Klamath River, Redwood Creek, Little River, Mad River, Eel River,
Noyo River, Navarro River, Elk Creek, Gualala River, Russian River, and Salmon Creek
(this creek mouth also forms a lagoon). Northern Humboldt County coastal lagoons
include Big Lagoon and Stone Lagoon. The two largest enclosed bays in the North
Coast Region are Humboldt Bay and Arcata Bay (both in Humboldt County). Another
enclosed bay, Bodega Bay, is located in Sonoma County near the southern border of
the region. Distinct temperature zones characterize the North Coast Region.
Precipitation is greater than for any other part of California, and damaging floods are a
fairly frequent hazard. Ample precipitation in combination with the mild climate found
over most of the North Coast Region has provided a wealth of fish, wildlife, and scenic
resources. The numerous streams and rivers of the region contain anadromous fish
and the reservoirs, although few in number, support both cold and warm water fish.
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Tidelands and marshes are extremely important to many species of waterfowl and
shore birds, both for feeding and nesting. Cultivated land and pasturelands also provide
supplemental food for many birds, including small pheasant populations. Tideland
areas along the north coast provide important habitat for marine invertebrates and
nursery areas for forage fish, game fish, and crustaceans. Offshore coastal rocks are
used by many species of seabirds as nesting areas.

Major land uses in the region are tourism and recreation; logging and timber milling;
aggregate mining; commercial and sport fisheries; sheep, beef and dairy production;
and vineyards and wineries. Approximately two percent of California’s total population
resides in the North Coast region. The largest urban centers are Eureka in Humboldt
County and Santa Rosa in Sonoma County.

Eight Areas of Special Biological Significance (ASBS) are located in the North Coast
Region: Jughandle Cove (#1), Del Mar Landing (#2), Gerstle Cove (#3), Bodega (#4),
Saunders Reef (#5), Trinidad Head (#6), King Range (#7), and Redwoods National Park
(#8).
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North Coast Region (1)
NORTH COAST HYDROLOGIC BASIN PLANNING AREA (NC)
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Figure 3. North Coast Region Hydrologic Basin.
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North Coast Region (1)
North Coast Hydrologic Basin Planning Area (NC)
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Figure 4. North Coast Region Developed Land Coverage.

3.5 San Francisco Region

The San Francisco Bay Region comprises San Francisco Bay, Suisun Bay beginning at
the Sacramento River, and San Joaquin River westerly, from a line which passes
between Collinsville and Montezuma Island (Figure 5, Figure 6). The region’s boundary
follows the borders common to Sacramento and Solano counties, and Sacramento and
Contra Costa counties west of the Markely Canyon watershed in Contra Costa County.
All basins west of the boundary and all basins draining into the Pacific Ocean between

Final Staff Report for Trash Amendments - April 7, 2015

38
7-1-058



the southern boundary of the North Coast Region and the southern boundary of the
watershed of Pescadero Creek in San Mateo and Santa Cruz counties are included in
the region.

The region comprises most of the San Francisco Estuary to the mouth of the
Sacramento-San Joaquin Delta. The San Francisco Estuary conveys the waters of the
Sacramento and San Joaquin Rivers to the Pacific Ocean. Located on the central coast
of California, the San Francisco Bay system functions as the only drainage outlet for
waters of the Central Valley. The region includes the fourth largest metropolitan area in
the United States, including all or major portions of Alameda, Contra Costa, Marin,
Napa, San Francisco, San Mateo, Santa Clara, Solano, and Sonoma counties.

The San Francisco Water Board has jurisdiction over the part of the San Francisco
Estuary, which includes all of the San Francisco Bay segments extending east to the
Delta (Winter Island near Pittsburg). Within each section of the San Francisco Bay
system lie deepwater areas that are adjacent to large expanses of very shallow water.
Salinity levels range from hypersaline to fresh water and water temperature varies
widely. The San Francisco Bay system’s deepwater channels, tidelands, marshlands,
fresh water streams, and rivers provide a wide variety of habitats within the Region.
Coastal embayments including Tomales Bay and Bolinas Lagoon are also located in
this Region.

The Sacramento and San Joaquin Rivers enter the San Francisco Bay system through
the Delta at the eastern end of Suisun Bay and contribute almost all of the fresh water
inflow into the Bay. Many smaller rivers and streams also convey fresh water to the Bay
system. The rate and timing of these fresh water flows influence the physical, chemical
and biological conditions in the Bay. Flows in the region are highly seasonal, with more
than 90 percent of the annual runoff occurring during the winter rainy season between
November and April.

The San Francisco Estuary is made up of many different types of aquatic habitats that
support a great diversity of organisms. Suisun Marsh in Suisun Bay is the largest
brackish water marsh in the United States. San Pablo Bay is a shallow embayment
strongly influenced by runoff from the Sacramento and San Joaquin Rivers. The
Central Bay is the portion of the Bay most influenced by oceanic conditions. The South
Bay, with less freshwater inflow than the other portions of the Bay, acts more like a tidal
lagoon. Together these areas sustain rich communities of aquatic life and serve as
important wintering sites for migrating waterfowl and spawning areas for anadromous
fish.

Six ASBS are located in the San Francisco Bay Region: James V. Fitzgerald (#9),
Farallon Islands (#10), Duxbury Reef (#11), Point Reyes Headlands (#12), Double Point
(#13), and Bird Rock (#14).
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Figure 5. San Francisco Bay Region Hydrologic Basin.
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San Francisco Bay Region (2)
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Figure 6. San Francisco Bay Region Developed Land Coverage.
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3.6 Central Coast Region

The Central Coast Region comprises all basins (including Carrizo Plain in San Luis
Obispo and Kern Counties) draining into the Pacific Ocean from the southern boundary
of the Pescadero Creek watershed in San Mateo and Santa Cruz Counties; to the
southeastern boundary of the Rincon Creek watershed, located in western Ventura
County (Figure 7, Figure 8). The region extends over a 300-mile long by 40-mile wide
section of the state’s central coast. Its geographic area encompasses all of Santa Cruz,
San Benito, Monterey, San Luis Obispo, and Santa Barbara Counties as well as the
southern one-third of Santa Clara County, and small portions of San Mateo, Kern, and
Ventura Counties. Included in the region are urban areas such as the Monterey
Peninsula and the Santa Barbara coastal plain; prime agricultural lands such as the
Salinas, Santa Maria, and Lompoc Valleys; National Forest lands; extremely wet areas
such as the Santa Cruz Mountains; and arid areas such as the Carrizo Plain.

Water bodies in the Central Coast Region are varied. Enclosed bays and harbors in the
region include Morro Bay, Elkhorn Slough, Tembladero Slough, Santa Cruz Harbor,
Moss Landing Harbor, San Luis Harbor, and Santa Barbara Harbor. Several small
estuaries also characterize the region, including the Santa Maria River Estuary, San
Lorenzo River Estuary, Big Sur River Estuary, and many others. Major rivers, streams,
and lakes include San Lorenzo River, Santa Cruz River, San Benito River, Pajaro River,
Salinas River, Santa Maria River, Cuyama River, Estrella River and Santa Ynez River,
San Antonio Reservoir, Nacimiento Reservoir, Twitchel Reservoir, and Cuchuma
Reservoir.

Located in the Central Coast Region are 7 ASBS: Afio Nuevo (#15); Pacific Grove
(#19); Carmel Bay (#34); Point Lobos (#16); Julia Pfeiffer Burns (#18); San Miguel,
Santa Rosa, and Santa Cruz Islands (#17); and Salmon Creek Coast (#20).

The land use activities in the basin have been primarily agrarian. While agriculture and
related food processing activities are major industries in the region, land uses also
include oil production, tourism, and manufacturing. Total population of the region is
estimated at 1.22 million people.

Final Staff Report for Trash Amendments - April 7, 2015
42

7-1-062



Central Coast Region (3)
CENTRAL COAST HYDROLOGIC BASIN PLANNING AREA (CC)

FACIFIC
OCEAN

Opispa

Tl

- Res.
Santa ™ giequos
Maria e

River
.

. VENTLRA
Sansg

. Yrez
Lompoc River Cachuma

Hes

MILES

Base map prepared by the Division of Water Rights, Graphics
Services Unit

Figure 7. Central Coast Region Hydrologic Basin.
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3.7 Los Angeles Region

The Los Angeles Region comprises all basins draining into the Pacific Ocean between
the southeastern boundary of the watershed of Rincon Creek, located in western
Ventura County, and a line which coincides with the southeastern boundary of Los
Angeles County, from the Pacific Ocean to San Antonio Peak, and follows the divide,
between the San Gabriel River and Lytle Creek drainages to the divide between Sheep
Creek and San Gabriel River drainages (Figure 9, Figure 10).

The region encompasses all coastal drainages flowing into the Pacific Ocean between
Rincon Point (on the coast of western Ventura County) and the eastern Los Angeles
County line, as well as the drainages of five coastal islands (Anacapa, San Nicolas,
Santa Barbara, Santa Catalina and San Clemente). In addition, the region includes all
coastal waters within three miles of the continental and island coastlines. Two large
deepwater harbors (Los Angeles and Long Beach Harbors) and one smaller deepwater
harbor (Port Hueneme) are contained in the region. There are small craft marinas
within the harbors, as well as tank farms, naval facilities, fish processing plants,
boatyards, and container terminals. Several small-craft marinas also exist along the
coast (Marina del Ray, King Harbor, and Ventura Harbor); these contain boatyards,
other small businesses and dense residential development.

Several large, primarily concrete-lined rivers (Los Angeles River and San Gabriel River)
lead to unlined tidal prisms which are influenced by marine waters. Salinity may be
greatly reduced following rains since these rivers drain large urban areas composed of
mostly impermeable surfaces. Some of these tidal prisms receive a considerable
amount of freshwater throughout the year from publicly owned treatment works
discharging tertiary-treated effluent. Lagoons are located at the mouths of other rivers
draining relatively undeveloped areas (Mugu Lagoon, Malibu Lagoon, Ventura River
Estuary, and Santa Clara River Estuary). There are also a few isolated coastal brackish
water bodies receiving runoff from agricultural or residential areas.

Santa Monica Bay, which includes the Palos Verdes Shelf, dominates a large portion of
the open coastal water bodies in the region. Eight ASBS are located in the Los Angeles
Region: San Nicolas Island and Begg Rock (#21), Santa Barbara and Anacapa Islands

(#22), San Clemente Island (#23), Laguna Point to Latigo Point (#24), Northwest Santa

Catalina Island (#25), Western Santa Catalina Island (#26), Farnsworth Bank (#27), and
Southeast Santa Catalina (#28).

Final Staff Report for Trash Amendments - April 7, 2015
45

7-1-065



Los Angeles Region (4)
LOS ANGELES HYDROLOGIC BASIN PLANNING AREA (LA)

%\'z_\ \E‘:ln Castaic
X v Lake

Casitas 7
7 \.
D/ 0
* Ventura 3\10\0 W £ \- Hansen
& \0\19 I Lake
. ° o T & Burbank
Oxnard \05 - |
i 3 4
g = ) N
. AE B, &
Ea g S
( 9

SANTA

PACIFIC MONICA
OCEAN BAY

MILES

Base map prepared by the Division of Water Rights, Graphics
Services Unit

Figure 9. Los Angeles Region Hydrologic Basin.
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Figure 10. Los Angeles Region Developed Land Coverage.
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3.8 Central Valley Region

The Central Valley Region includes approximately 40 percent of the land in California
stretching from the Oregon border to the Kern County-Los Angeles County line. The

region is divided into three basins. For planning purposes, the Sacramento River and
the San Joaquin River Basins are covered under one basin plan, and the Tulare Lake
Basin is covered under a separate basin plan.

The Sacramento River Basin covers 27,210 square miles and includes the entire area
drained by the Sacramento River (Figure 11, Figure 12). The principal streams are the
Sacramento River and its larger tributaries: the Pitt, Feather, Yuba, Bear, and American
Rivers to the East; and Cottonwood, Stony, Cache, and Putah Creek to the west. Major
reservoirs and lakes include Shasta, Oroville, Folsom, Clear Lake, and Lake Berryessa.

The San Joaquin River Basin covers 15,880 square miles and includes the entire area
drained by the San Joaquin River (Figure 13, Figure 14). Principal streams in the basin
are the San Joaquin River and its larger tributaries: the Consumnes, Mokelumne,
Calaveras, Stanislaus, Tuolumne, Merced, Chowchilla, and Fresno Rivers. Major
reservoirs and lakes include Pardee, New Hogan, Millerton, McClure, Don Pedro, and
New Melones.

The Tulare Lake Basin covers approximately 16,406 square miles and comprises the
drainage area of the San Joaquin Valley south of the San Joaquin River (Figure 15,
Figure 16). The planning boundary between the San Joaquin River Basin and the
Tulare Lake Basin is defined by the northern boundary of Little Pinoche Creek basin
eastward along the channel of the San Joaquin River to Millerton Lake in the Sierra
Nevada foothills, and then along the southern boundary of the San Joaquin River
drainage basin. Main Rivers within the basin include the King, Kaweah, Tule, and Kern
Rivers, which drain to the west face of the Sierra Nevada Mountains. Imported surface
water supplies enter the basin through the San Luis Drain-California Aqueduct System,
Friant-Kern Channel, and the Delta Mendota Canal.

The two northern most basins are bound by the crests of the Sierra Nevada on the east
and the Coast Range and Klamath Mountains on the west. They extend about 400
miles from the California-Oregon border southward to the headwaters of the San
Joaquin River. These two river basins cover about one fourth of the total area of the
state and over 30 percent of the state’s irrigable land. The Sacramento and San
Joaquin Rivers furnish roughly 50 percent of the state’s water supply. Surface water
from the two drainage basins meets and forms the Delta, which ultimately drains into
the San Francisco Bay.

The Delta is a maze of river channels and diked islands covering roughly 1,150 square
miles, including 78 square miles of water area. Two major water projects located in the
South Delta, the Federal Central Valley Project and the State Water Project, deliver
water from the Delta to Southern California, the San Joaquin Valley, Tulare Lake Basin,
the San Francisco Bay Area, as well as within the Delta boundaries.
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Central Valley Region (5)
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Figure 11. Central Valley Region, Sacramento Region Hydrologic Basin
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Figure 12. Central Valley Region, Sacramento Region Developed Land Coverage.
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Figure 13. Central Valley Region, San Joaquin Hydrologic Basin.
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Figure 14. Central Valley Region, San Joaquin Developed Land Coverage.
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Figure 15. Central Valley Region, Tulare Lake Hydrologic Basin.
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Figure 16. Central Valley Region, Tulare Lake Developed Land Coverage.
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3.9 Lahontan Region

The Lahontan Region is divided into North and South Lahontan Basins at the boundary
between the Mono Lake and East Walker River watersheds (Figure 17, Figure 18,
Figure 19, Figure 20). Itis about 570 miles long and has a total area of 33,131 square
miles. The Lahontan Region includes the highest (Mount Whitney) and lowest (Death
Valley) points in the contiguous United States. The region includes the eastern slopes
of the Warner, Sierra Nevada, San Bernardino, Tehachapi and San Gabriel Mountains,
and all or part of other ranges including the White, Providence, and Granite Mountains.
Topographic depressions include the Madeline Plains, Surprise, Honey Lake,
Bridgeport, Owens, Antelope, and Victor Valleys.

The region includes over 700 lakes, 3,170 miles of streams, and 1,581 square miles of
groundwater basins. There are 12 major watersheds in the North Lahontan Basin.
Among these are the Eagle Lake, Susan River/Honey Lake, Truckee, Carson, and
Walker River watersheds. The South Lahontan Basin includes three major surface
water systems (the Mono Lake, Owens River, and Mojave River watersheds) and a
number of separate closed groundwater basins.

Although annual precipitation amounts can be high (up to 70 inches) at higher
elevations, most precipitation in the mountainous areas falls as snow. Desert areas
receive relatively little annual precipitation (less than two inches in some locations) but
this can be concentrated and lead to flash flooding. The varied topography, soils, and
microclimates of the Lahontan Region support a corresponding variety of plant and
animal communities. Wetland and riparian plant communities, including marshes,
meadows, sphagnum bogs, riparian deciduous forest, and desert washes, are
particularly important for wildlife, given the general scarcity of water in the region.

Both developed (e.g., camping, skiing, and day use) and undeveloped (e.g., hiking,
fishing) recreation are important land uses in the region. In addition to tourism, other
land uses include resource extraction (mining, energy production, and silviculture),
agriculture (mostly livestock grazing), and defense-related activities.

Much of the Lahontan Region is in public ownership, with land use controlled by
agencies, such as the U.S. Forest Service, National Park Service, and Bureau of Land
Management, various branches of the military, the California State Department of Parks
and Recreation, and the City of Los Angeles Department of Water and Power. While
the permanent resident population (about 500,000 in 1990) of the Region is low, most of
it is concentrated in high-density communities in the South Lahontan Basin. In addition,
millions of visitors use the Lahontan Region for recreation each year. Rapid population
growth has occurred in the Victor and Antelope Valleys, and within commuting distance
of Reno, Nevada. Principal communities of the North Lahontan Basin include
Susanville, Truckee, Tahoe City, South Lake Tahoe, Markleeville, and Bridgeport. The
South Lahontan Basin includes the communities of Mammoth Lakes, Bishop,
Ridgecrest, Mojave, Adelanto, Palmdale, Lancaster, Victorville, and Barstow.
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Figure 17. Lahontan Region, North Lahontan Hydrologic Basin.
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Figure 18. Lahontan Region, North Lahontan Developed Land Coverage.
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Figure 19. Lahontan Region, South Lahontan Hydrologic Basin.
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Figure 20. Lahontan Region, South Lahontan Developed Land Coverage.
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3.10 Colorado River Basin Region

The Colorado River Basin Region covers approximately 13 million acres (20,000 square
miles) in the southeastern portion of California (Figure 21, Figure 22). It includes all of
Imperial County and portions of San Bernardino, Riverside, and San Diego Counties. It
shares a boundary for 40 miles on the northeast with the State of Nevada. The New
York, Providence, Granite, Old Dad, Bristol, Rodman, and Ord Mountain ranges border
the region to the north, the San Bernardino, San Jacinto, and Laguna Mountain ranges
border the region to the west, the Republic of Mexico borders the Region to the south,
and the Colorado River and State of Arizona border the region to the east.
Geographically the region represents only a small portion of the total Colorado River
drainage area, which includes portions of Arizona, Nevada, Utah, Wyoming, Colorado,
New Mexico, and Mexico. A significant geographical feature of the region is the Salton
Trough, which contains the Salton Sea and the Coachella and Imperial Valleys. The
two valleys are separated by the Salton Sea, which covers the lowest area of the
depression. The Salton Sea is California’s largest inland body of water and provides
wildlife habitat and sport fishery.

Much of the agricultural economy and industry of the region is located in the Salton
Trough. There are also industries associated with agriculture, such as sugar refining as
well as increasing development of geothermal industries. The Salton Sea serves as a
drainage reservoir for irrigation return water and storm water from the Coachella Valley,
Imperial Valley, and Borrego Valley, and also receives drainage water from the Mexicali
Valley in Mexico. Development along California’s 230 mile reach of the Colorado River,
which flows along the eastern boundary of the Region, include agricultural areas in Palo
Verde Valley and Bard Valley, urban centers at Needles, Blythe, and Winterhaven,
several transcontinental gas compressor stations, and numerous small recreational
communities. Some mining operations are located in the surrounding mountains. Also
the Fort Mojave, Chemehuevi, Colorado River, and Yuma Indian Reservations are
located along the River.

The region has the driest climate in California. Snow falls in the region’s higher
elevations, with mean seasonal precipitation ranging from 30 to 40 inches in the upper
San Jacinto and San Bernardino Mountains. The lower elevations receive relatively
little rainfall. An average of four inches of precipitation occurs along the Colorado River,
with much of this coming from late summer thunderstorms moving north from Mexico.
Typical mean seasonal precipitation in the desert valleys is 3.6 inches at Indio and 3.2
inches at El Centro. Precipitation over the entire area occurs mostly from November
through April, and August through September, but its distribution and intensity are often
sporadic. Local thunderstorms may contribute all the average seasonal precipitation at
one time or only a trace of precipitation may be recorded at any locale for the entire
season.

The region provides habitat for a variety of native and introduced species of wildlife.
Animals tolerant of arid conditions, including small rodents, coyotes, foxes, birds, and a
variety of reptiles, inhabit large areas within the region. Along the Colorado River and in
the higher elevations of the San Bernardino and San Jacinto Mountains, where water is
more abundant, and where deer, bighorn sheep, and a diversity of small animals exist.
Practically all of the fishes inhabiting the region are introduced species. The Salton Sea
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National Wildlife Refuge and state waterfowl management areas are located in or near
the Salton Sea. The refuge supports large numbers of waterfowl in addition to other
types of birds. Located along the Colorado River are the Havasu, Cibola and Imperial
National Wildlife Refuges. The region provides habitat for certain
endangered/threatened species of wildlife including desert pupfish, razorback sucker,
Yuma clapper rail, black rail, least Bell’s vireo, yellow billed cuckoo, desert tortoise, and
peninsular bighorn sheep.
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Colorado River Basin Region (7)
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Figure 21. Colorado River Region Hydrologic Basin.
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Figure 22. Colorado River Region Developed Land Coverage.

3.11 Santa Ana Region

The Santa Ana Region comprises all basins draining into the Pacific Ocean between the
southern boundary of the Los Angeles Region and the drainage divide between Muddy
and Moro Canyons, from the ocean to the summit of San Joaquin Hills; along the divide
between lands draining into Newport Bay and Laguna Canyon to Niguel Road; along
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Niguel Road and Los Aliso Avenue to the divide between Newport Bay and Aliso Creek
drainages; and along the divide and the southeastern boundary of the Santa Ana River
drainage to the divide between Baldwin Lake and Mojave Desert drainages; to the
divide between the Pacific Ocean and Mojave Desert drainages (Figure 23, Figure 24).
The Santa Ana Region is the smallest of the nine regions in the state (2,800 square
miles) and is located in southern California, roughly between Los Angeles and San
Diego. Although small geographically, the region’s four million-plus residents (1993
estimate) make it one of the most densely populated regions.

The climate of the Santa Ana Region is generally dry in the summer with mild, wet
winters). The average annual rainfall in the region is about 15 inches, most of it
occurring between November and March. The enclosed bays in the region include
Newport Bay, Bolsa Bay (including Bolsa Chica Marsh), and Anaheim Bay. Principal
rivers include Santa Ana, San Jacinto and San Diego. Lakes and reservoirs include Big
Bear, Hemet, Mathews, Canyon Lake, Lake Elsinore, Santiago Reservoir, and Perris
Reservoir. Two ASBS are located in the Santa Ana Region: Robert E. Badham (#32)
and Irvine Coast (also located in the San Diego Region) (#33).
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Figure 23. Santa Ana Region Hydrologic Basin.
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Figure 24. Santa Ana Region Developed Land Coverage.
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3.12 San Diego Region

The San Diego Region comprises all basins draining into the Pacific Ocean between the
southern boundary of the Santa Ana Region and the California-Mexico boundary
(Figure 25, Figure 26). The San Diego Region is located along the coast of the Pacific
Ocean from the Mexican border to north of Laguna Beach. The Region is rectangular in
shape and extends approximately 80 miles along the coastline and 40 miles east to the
crest of the mountains. The Region includes portions of San Diego, Orange, and
Riverside Counties. The cities of San Diego, National City, Chula Vista, Coronado, and
Imperial Beach surround San Diego Bay in the southern portion of the Region.

The population of the region is heavily concentrated along the coastal strip. Six deep
water sewage outfalls and one across the beach from the new border plant at the
Tijuana River empty into the ocean. Two harbors, Mission Bay and San Diego Bay,
support major recreational and commercial boat traffic. Coastal lagoons are found
along the San Diego County coast at the mouths of creeks and rivers.

San Diego Bay is long and narrow, 15 miles in length and approximately one mile
across. A deep-water harbor, San Diego Bay has experienced waste discharge from
former sewage outfalls, industries, and urban runoff. Up to 9,000 vessels may be
moored there. San Diego Bay also hosts four major U.S. Navy bases with
approximately 80 surface ships and submarines. Coastal waters include bays, harbors,
estuaries, beaches, and open ocean.

Weather patterns are generally dry in the summer with mild, wet winters, with an
average rainfall of approximately ten inches per year occurring along the coast.

Deep draft commercial harbors include San Diego Bay and Oceanside Harbor and
shallower harbors include Mission Bay and Dana Point Harbor. Tijuana Estuary,
Sweetwater Marsh, San Diego River Flood Control Channel, Kendal-Frost Wildlife
Reserve, San Dieguito River Estuary, San Elijo Lagoon, Batiquitos Lagoon, Agua
Hedionda Lagoon, Buena Vista Lagoon, San Luis Rey Estuary, and Santa Margarita
River Estuary are the important estuaries of the region. There are 13 principal stream
systems in the region originating in the western highlands and flowing to the Pacific
Ocean. From north to south these are Aliso Creek, San Juan Creek, San Mateo Creek,
San Onofre Creek, Santa Margarita River, San Luis Ray River, San Marcos Creek,
Escondido Creek, San Dieguito River, San Diego River, Sweetwater River, Otay River,
and the Tijuana River. Most of these streams are interrupted in character having both
perennial and ephemeral components due to the rainfall pattern in the region. Surface
water impoundments capture flow from almost all the major stream. Four ASBS are
located in the San Diego Region: Irvine Coast (also located in the Santa Ana Region)
(#33), La Jolla (#29), Heisler Park (#30), and San Diego-Scripps (#31).
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San Diego Region (9)
SAN DIEGO HYDROLOGIC BASIN PLANNING AREA (SD)
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San Diego Region (9)
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4 ANALYSIS OF ISSUES AND CONSIDERATIONS

This section describes the major amendment-related issues identified during the
scoping and development process, and provides a discussion of the State Water
Board’s rationale for the final Trash Amendments as currently proposed in this Final
Staff Report. Each issue discussion is organized as follows:

Issue: A brief question framing the issue.

Current Conditions: A description of how the Water Boards currently act on the issue,
where applicable.

Considerations: For each issue or topic, at least two considerations are provided.
Each consideration is evaluated with respect to the program needs and the appropriate
sections within Division 7 of the California Water Code. The considerations presented
here also inform the requirement to analyze the reasonable range of alternatives to the
project to avoid or reduce any potentially significant adverse environmental impacts, as
described in Section 8.

Recommendation: In this section, State Water Board’s recommended consideration
(or combination of considerations) is identified and proposed for adoption.

4.1 Issue 1l: How should the Trash Amendments define “trash”?
Current Conditions:

Waste and litter are currently defined in California law. As defined by the California
Water Code, “waste” includes:

“Sewage and any and all other waste substances, liquid, solid, gaseous, or
radioactive, associated with human habitation, or of human or animal origin, or
from any producing, manufacturing, or processing operation, including waste
placed within containers of whatever nature prior to, and for purposes of,
disposal.” (§ 13050(d))

The California Government Code defines “litter” as:

“All improperly discarded waste material, including, but not limited to,
convenience food, beverage, and other product packages or containers
constructed of steel, aluminum, glass, paper, plastic, and other natural and
synthetic materials, thrown or deposited on the lands and waters of the state, but
not including the properly discarded waste of the primary processing of
agriculture, mining, logging, sawmilling, or manufacturing.” (§ 68055.1(g))

Considerations:

1. No Project: No definition. Each Water Board would define “trash” for itself in
its respective basin plans. This option potentially would result in a wide variety of
definitions, and result in a failure to achieve statewide consistency. Therefore,
this approach is not recommended.
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2. Define “trash” by using Basin Plans, California Government Code, and the
California Water Code. This definition would combine the definitions of “litter” in
the California Government Code and “waste” in the California Water Code to
include litter, waste, and types of trash including but not limited to plastic,
expanded styrene, cigarette butts, wood, glass, cardboard, metal, and green
waste. The resulting definition would read as follows:

Trash means all improperly discarded solid material from any production,
manufacturing, or processing operation including, but not limited to, products,
product packaging, or containers constructed of plastic, steel, aluminum, glass,
paper, or other synthetic or natural materials.

This definition includes smaller trash, such as preproduction plastics and other
materials. These small forms of trash have an impact on beneficial uses and
should be addressed by the objective. This approach is recommended.

3. Define “trash” by using the California Government Code and the California
Water Code, and include size limitation to definition consistent with current
technology. This definition would combine the definitions of “litter” in the
California Government Code, with “waste” in the California Water Code to include
litter, waste, and other debris of concern such as plastic, expanded styrene,
cigarette butts, wood, cardboard, metal, and green waste. The definition would
state that it only applies to trash greater than 5 mm in size, consistent with full
capture systems.

Trash means all improperly discarded solid material over 5 mm in size from any
production, manufacturing, or processing operation including, but not limited to,
products, product packaging, or containers constructed of plastic, steel, aluminum,
glass, paper, or other synthetic or natural materials.

The drawback to including a size limitation is that it does not effectively address
smaller trash, such as preproduction plastic and other materials that have an
impact on beneficial uses. Therefore this approach is not recommended.

Recommendation: Adopt a definition of “trash” with no size limitation
(Consideration 2).

4.2 Issue 2: What type of water quality objective for trash should be
considered?

The U.S. EPA must approve objectives in statewide water quality control plans. Once
the objectives have been approved, they become federally mandated and enforceable.
Water quality objectives can be narrative or numeric with discrete targets. A narrative

objective is as enforceable as a numeric objective.

Current Conditions:

Although language varies by each regional water board, in general, the basin plans
contain narrative water quality objectives that prohibit the presence of floatable, solid,
suspended, and settleable materials in amounts that adversely affect beneficial uses.
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There are currently 33 existing narrative objectives in the eleven different water quality
control plans that apply to the discharge of trash to state waters.

In addition to the water quality standard, as discussed above, the 303(d) listing
methodology defines trash as a “nuisance”!’ and states that water segments may be
listed as impaired if there is a “significant nuisance condition compared to reference
conditions.” The existing trash TMDLs establish numeric targets of zero trash based on
the interpretation of the narrative water quality objectives in the Los Angeles and
Colorado River Basin Plans. Thus, the water bodies with 303(d) listings for trash are
found to lack an assimilative capacity for any amount of trash (Los Angeles Water
Board 2000; 2004; 2007a; 2007b; 2007c; 2007d; 2007e; 2007f; 2008g; 2010).

Furthermore, multiple assessment methods, using varying objectives, have been
implemented by the Regional Water Boards. Assessment parameters presented in the
Rapid Trash Assessment Method Applied to Waters of the San Francisco Bay Region:
Trash Measurements in Streams included: level of trash, actual number of trash items
found, threat to aquatic life, threat to public health, illegal dumping and littering, and
accumulation of trash (Surface Water Ambient Monitoring Program 2007).

Considerations:

1. No Project: No new objective. The Water Boards would have to continue to
rely on existing basin plans and Ocean Plan, which do not contain trash-specific
narratives; instead the objectives refer to trash-related pollutants and other
pollutants such as foam and sediment in general terms (i.e., floatable,
suspended, and settleable material). Similarly, there currently is no water quality
objective specifically for trash in the Ocean Plan and ISWEBE Plan. In addition,
the existing regional water boards’ basin plan narrative objectives lack
consistency. Therefore, this approach is not recommended.

2. Create a statewide numeric water quality objective of “zero trash.” This
objective would create a new statewide numeric water quality objective of “zero
trash.” The numeric objective could be adopted in individual basin plans by
regional water boards or by the State Water Board in statewide water quality
control plans (i.e., the Ocean Plan and ISWEBE Plan).

Specifically, this objective would require that all surface waters not contain trash.
Effectively, this performance-based numeric objective would result in an absolute

" According to California Water Code (§ 13050(m)), nuisance is defined as anything which meets all of
the following requirements:

(1) Is injurious to health, or is indecent or offensive to the senses, or an obstruction to the free use of
property, so as to interfere with the comfortable enjoyment of life or property.

(2) Affects at the same time an entire community or neighborhood, or any considerable number of
persons, although the extent of the annoyance or damage inflicted upon individuals may be unequal.

(3) Occurs during, or as a result of, the treatment or disposal of wastes.

Final Staff Report for Trash Amendments - April 7, 2015
72

7-1-092



trash discharge prohibition. Such a discharge prohibition could be implemented
in phases to address high trash generating areas first. These areas would be
determined by either: (1) state-defined categorical areas or, (2) municipalities or
responsible jurisdictions.

A numeric objective of “zero trash” could be an efficient regulatory tool because
the measurement of compliance is clearly defined. This option would establish a
quantitative objective as a statewide numeric standard. While zero trash is the
desirable goal, it may not be a feasible numeric objective. On a feasible level, a
single piece of trash found in a water body may or may not constitute impairment,
and it may or may not be aesthetically unpleasing. Therefore, this approach is
not recommended.

3. Standardize the existing narrative objectives that vary among the water
guality control plans. Individual regional water boards have existing narrative
objectives in their basin plans associated with trash. The standardized narrative
objective would reflect the concept that the waters of the state shall be free from
floatable, settleable, and suspended materials.

Under this alternative, the State Water Board would adopt an order directing
each Regional Water Board to adopt a standardized narrative objective in each
basin plan through individual amendments. This would be a complex and
resource intensive activity, and there is no guarantee that the narrative objectives
ultimately adopted would be consistent from region to region. Therefore, this
approach is not recommended.

4. Establish a new statewide narrative objective specifically for trash in the
Ocean Plan and ISWEBE Plan. This option would create a new statewide
narrative objective specifically addressing trash with standardized language in all
statewide water quality control plans. The objective would be amended into the
Ocean Plan and ISWEBE Plan. Statewide water quality control plans supersede
basin plans, thereby eliminating the necessity of adopting a narrative objective in
each basin plan. This would make more efficient use of Water Board resources.
Therefore, this approach is recommended.

Recommendation: Adopt a statewide narrative water quality objective specifically for
trash in the Ocean and ISWEBE Plan (Consideration 4).

4.3 Issue 3: Which surface waters should the Trash Amendments be applicable
to?

Current Conditions:

There are 73 listed impairments for trash in California waters. TMDLs have been
developed to date in the Los Angeles Region and the Colorado River Basin Region. In
the Colorado River Basin, a TMDL for trash was adopted for the New River (at the
international boundary) that included a numeric target of zero trash (Colorado River
Basin Water Board 2006). In the Los Angeles Region, fifteen TMDLs were adopted for
trash and debris by either the Los Angeles Water Board or U.S. EPA (Los Angeles
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Water Board 2000; 2004; 2007a; 2007b; 2007c; 2007d; 2007e; 2007f;, 2008g; 2010,
U.S. EPA 2012a).

Considerations:

1. No Project. Water Boards may address trash control through a mixture of
regional planning efforts and water body specific TMDLs. Because No Project
would not meet the trash objectives to provide a consistent statewide program to
address trash in state waters, this approach is not recommended.

2. Applicable to all surface waters. In this option, the Trash Amendments would
apply to all surface waters covered by the Ocean Plan and the ISWEBE Plan.
This would provide statewide consistency for trash control. However, permittees
within the Los Angeles Region have made much progress towards compliance
with the existing trash and debris TMDLs, so superseding the Los Angeles Water
Board’s Basin Plan could be counter-productive. Therefore, this approach is not
recommended.

3. Applicable to all surface waters with the exception to those covered by an
existing trash and debris TMDL within the jurisdiction of the Los Angeles
Water Board. In this option, the Trash Amendments would apply to all surface
waters covered by the Ocean Plan and the ISWEBE Plan with the exception of
those covered by an existing trash and debris TMDLs within the Los Angeles
Region. The fifteen trash TMDLs in the Los Angeles Region would continue to
have more stringent provisions than the final Trash Amendments. This option is
not intended to reduce statewide consistency for trash controls, as the Trash
Amendments would propose similar set of compliance measures as the trash
and debris TMDLs. Instead, the final Trash Amendments would build on lessons
learned from the extensive trash control efforts in the Los Angeles Region.
However, the final Trash Amendments would direct the Los Angeles Water Board
to reconsider the scope of its trash TMDLs within one year of the Trash
Amendments’ effective date to consider focusing its permittees’ trash control
efforts on high trash generation areas rather than all areas within each
permittee’s jurisdiction. The reconsideration would occur for all existing trash
TMDLs, except for the Los Angeles River Watershed and Ballona Creek Trash
TMDLs, because those two TMDLs are approaching final compliance deadlines
of September 30, 2016 and September 30, 2015, respectively. Because this
approach creates statewide consistency regarding the concept of trash controls
in state water while acknowledging the progress made in the Los Angeles
Region, this approach is recommended.

Recommendation: The Trash Amendments should apply to all surface waters in the
state with the exception of those waters within the jurisdiction of the Los Angeles Water
Board that have existing trash and debris TMDLs. The Los Angeles Water Board
should reconsider the scope of all existing trash TMDLs, except for the Los Angeles
River Watershed and Ballona Creek Trash TMDLs (Consideration 3).
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4.4 Issue 4: What should the scope of a discharge of prohibition for trash,
including preproduction plastic'?, be?

Current Conditions:

There is no statewide prohibition of discharge of trash to state waters. Instead, various
programs exist in parts of the state to address the elimination of trash from state waters.
Region-specific NPDES permits, such as in the San Francisco Bay Region, have
existing requirements to minimize trash, and trash and debris TMDLs in the Los
Angeles Region have similar implementation measures. Trash control measures can
range from structural controls (e.g., partial capture systems and full capture systems) to
institutional controls (e.g., increased street sweeping, enforcement of litter laws, and
adoption of municipal ordinances prohibiting specific products), and combinations of
controls.

Through AB 258, the “Preproduction Plastic Debris Program” became effective in the
California Water Code (§ 13367) on January 1, 2008. This tasks the Water Boards to
implement a program to control discharges of preproduction plastics from point and
nonpoint sources. Preproduction plastic can be improperly discharged during transport,
packaging, and processing when proper housekeeping practices are not employed.
Once spilled or released into the environment, their small size of 5 mm or less can
preclude effective cleanup. In compliance with Water Code section 13367(d), the IGP
contains minimum BMPs to regulate plastic manufacturing, handling, or transportation
facilities.

Considerations:

1. No Project. The Water Boards would continue to regulate trash through either
TMDLs and/or region-specific NPDES permit requirements. For preproduction
plastics, the Water Boards would continue to implement AB 258 through the IGP
permit, which does not cover discharges from locations such as railroad trans-
loading stations. Because No Project would not meet the trash objectives to
provide a consistent statewide program to address trash in state waters, this
approach is not recommended.

2. Implement the water quality objective through a conditional prohibition of
discharge. Under this option, the water quality objective for trash would be
implemented through a conditional prohibition of discharge of trash directly into
waters of the state or where trash may ultimately be deposited into waters of the
state. The prohibition of discharge would apply to both permitted and non-
permitted dischargers. Non-permitted dischargers would either comply with
prohibition of discharge or be subject to direct enforcement action. Dischargers
with NPDES storm water permits (i.e., MS4 Phase |, MS4 Phase Il, Caltrans,
IGP, and CGP), WDRs, and waivers of WDRs would comply with the prohibition
through a plan of implementation contained in the respective permits. The plan

12 California Water Code section 13367 states that “preproduction plastic includes plastic resin pellets and
powdered coloring for plastics.”
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of implementation would provide options for permittees to choose from a variety
of treatment and institutional controls to minimize the discharge of trash.

There are a wide variety of treatment and institutional controls that have been
found to be effective in reducing or eliminating trash in waters. Treatment control
options include full capture systems, partial capture systems, LID, and multi-
benefit projects. Institutional controls are non-structural BMPs, such as street
sweeping, trash collection, anti-litter educational outreach programs, and
regulatory source controls.

In addition, the prohibition of discharge would specifically apply to the discharge
of preproduction plastic by all manufacturers and transporters of preproduction
plastics, and manufacturers that use preproduction plastics.

The conditional prohibition of discharge allows for the implementation of the
water quality objective for trash through Water Board permits or through direct
enforcement of non-permitted dischargers. Additionally, this option provides
flexibility to permittees to determine the most effective means of trash control in
light of site conditions, types of trash, and the resources available for
maintenance and operation. Therefore, this approach is recommended.

3. Outright prohibition of discharge for preproduction plastic. This option
would prohibit the discharge of preproduction plastic to waters of the state.
Preproduction plastic can be as small as one millimeter, and as such it would not
be caught by full capture system. Once released into the environment, drainage
system, or waterway, their small size prevents effective cleanup. Because this
approach does not build upon implementation efforts achieved in the IGP, a
stronger alternative is recommended below.

4. Use both the existing Industrial General Permit and an outright prohibition
of discharge for preproduction plastic. In this option, the prohibition of
discharge for preproduction plastic could continue to be implemented through the
IGP, as well as directly through the enforcement of the prohibition of discharge on
facilities and industrial activities that are not subject to the IGP. This provides the
widest and most efficient approach to controlling the discharge of preproduction
plastic, and is therefore recommended.

Recommendation: The Trash Amendments should implement the water quality
objective through a conditional prohibition of discharge of trash (Consideration 2). The
existing IGP and an outright prohibition of discharge should be used to address the
prohibition of discharge of preproduction plastic (Consideration 4).

4.5 Issue 5: Where should trash control measures be employed?

Current Considerations:

In the Los Angeles Region, fifteen TMDLs were adopted for trash and debris by either
the Los Angeles Water Board and/or U.S. EPA (Table 16). The existing trash and
debris TMDLs targets all land uses within the scope of the TMDL, regardless of the

Final Staff Report for Trash Amendments - April 7, 2015
76

7-1-096



trash generations rates within those land uses. In 2001, the City of Los Angeles
Watershed Protection Division performed a geographical analysis of trash generation in
the City of Los Angeles. The study showed that trash is most severe in Downtown LA
and nearby communities where commercial, industrial, and residential land uses are
predominant (City of Los Angeles 2002). According to the 2004 Trash Baseline
Monitoring results in Los Angeles County, the highest trash-generating land-uses were
high-density residential, mixed use urban, commercial, and industrial land uses in the
Ballona Creek and Los Angeles River Watershed, respectively (County of Los Angeles
Department of Public Works 2004a; 2004b).

Under the San Francisco Bay MRP, permittees are developing and implementing Short-
Term Trash Load Reduction Plans. The Bay Area Stormwater Management Agencies
Association (BASMAA) worked collaboratively with the San Francisco Bay MRP
permittees to develop a regionally consistent method to establish baseline trash loads
from their municipality. The resulting BASMAA Baseline Trash Generation Rates
Project assisted the permittees in establishing a baseline by which to demonstrate
progress towards trash load reduction goals. The project determined that the four land
uses with the highest trash generation rates are (1) retail and wholesale, (2) high-
density residential, (3) K-12 schools, and (4) commercial/services and industrial. It also
developed a conceptual model for trash generation rates (EOA, Inc. 2012a). The
project focused on developing baseline generation rates and categorizing the
permittees’ jurisdictions as high, medium, and low trash generation rates. This allows
the San Francisco Bay MRP permittees to strategize and focus trash controls to
effectively achieve trash load reductions. The results of the Los Angeles and San
Francisco studies indicate that trash is generated at higher rates in highly populated
and/or highly visited areas that attract high volumes of vehicular and pedestrian traffic.

Considerations:

1. No Project: No prioritization regarding the location of trash controls. In
this option, there is no prioritization regarding of the location of trash control for
permitted storm water dischargers. This option lacks statewide clarity and
consistency for the permitting authority and permittees. Therefore, this approach
is not recommended.

2. All storm drains in all land uses regardless of trash generation rates. In this
option, all areas under the jurisdiction of the permitted storm water dischargers
would require trash controls. This option would provide statewide consistency,
specifically with the trash and debris TMDLs in the Los Angeles Region.
However, trash reduction measures would be required in locations with low trash
generation rates, and therefore very little negative impact. This option would be
resource intensive when compared to the benefit derived. Therefore, this
approach is not recommended.

3. Focus trash controls on areas with high trash generation rates. In this
option, implementation of the prohibition of discharge would be focused on areas
with high trash generation rates.

The studies from the development and implementation of the trash and debris
TMDLs in the Los Angeles Region found that the land uses of highest trash
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generation are high density residential, commercial, and industrial land uses
(County of Los Angeles Department of Public Works 2004a, Los Angeles
Regional Water Board 2007f). While each municipality and country has different
land use definitions and codes, an approximate 15-30 dwelling units per acre
definition for high density residential is offered as an example of the dwelling unit
standards used in local general plans by the Governor’s Office of Planning and
Research in its 2003 General Plan Guidelines (Governor’s Office of Planning and
Research 2003). For MS4 Phase | and Phase Il permittees high trash generating
land use areas or what the final Trash Amendments refer to as “priority land
uses” would include: high density residential, commercial, industrial, mixed
urban, and public transportation areas. Additionally, a permittee would have the
ability to propose alternative equivalent land uses to continue to focus limited
resources to the areas with the highest trash generation rates.

Caltrans has jurisdiction over a linear system, and the high trash generating
areas under its jurisdiction are different than the priority land uses for a
municipality. Based on Caltrans trash studies and consultation (Caltrans 2000,
Caltrans 2004), the Adopt-A-Highway program, and the Keep California Beautiful
program, the “significant trash generating areas” for Caltrans could include areas
such as: (1) highway on- and off- ramps in high-density residential, commercial,
mixed urban, and industrial land uses; (2) rest areas and park-and-rides; (3) state
highways in commercial and industrial land uses; and (4) other mainline highway
segments that can be identified by Caltrans through pilot studies and/or surveys.

In comparison to MS4 Phase |, MS4 Phase Il, and Caltrans permittees, industrial
facilities or construction sites with NPDES permits are substantially smaller in
size. Thus, IGP and CGP permittees would have the ability to control trash for all
storm water discharges and authorized non-storm water discharges in their
jurisdiction.

Because the Los Angeles and San Francisco studies teach that prioritization of
the areas with the highest trash generation rates will substantially reduce the
discharge of trash to surface waters while maximizing the allocation of trash
control resources, this approach is recommended.

Recommendation: Focus trash controls to areas with high trash generation rates
(Consideration 3).

4.6 Issue 6: What implementation measures should be employed for trash
control in NPDES storm water permits (i.e., point sources)?

Current Considerations:

Trash is currently addressed through the water quality objectives in basin plans and
water body specific TMDLs (Table 15). There is a lack of statewide consistency
regarding how the water quality objectives are implemented in NPDES permits. Each
NPDES storm water permit has a varying set of requirements, ranging from minimal
institutional controls, such as street sweeping and education, to control of the entire
jurisdiction’s discharge of trash through treatment and institutional controls.
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For example, in the Los Angeles Region, fifteen TMDLs were adopted for trash and
debris by either the Los Angeles Water Board and/or U.S. EPA (Table 16).
Implementation plans for point source responsible parties to achieve waste load
allocations vary slightly but are based on phased percent reduction goals that can be
achieved either implementing full capture systems within all land uses or implementing
other treatment and/or non-structural BMPs to comply with the TMDL. Under the San
Francisco Bay MRP, compliance with the discharge prohibition and trash-related
receiving water limitations is met through a timely implementation of control measures,
BMPs and any trash reduction ordinances or mandatory full trash capture systems to
reduce trash loads from MS4s by set percent reductions over three phases.

State Water Board MS4 Phase Il (Order No. 2013-001) and Caltrans (Order No. 2012-
0011) permits have street sweeping and education requirements. The CGP prohibits
the discharge of any debris from construction sites, and encourages the use of more
environmentally safe, biodegradable materials on construction sites to minimize the
potential risk to water quality. The IGP contains minimum BMP provisions to regulate
the discharge of preproduction plastic from manufacturing, handling, or transportation
facilities.

Considerations:

1. No Project: No establishment of implementation measures for NPDES
storm water permits. An absence of implementation measures in the final
Trash Amendments would mean that no trash control guidance would be
provided to the Water Boards when reissuing their NPDES storm water permits.
MS4 Phase | and MS4 Phase Il permits could require the reduction of trash in
their storm water discharges to the Maximum Extent Practicable. IGP and CGP
permittees would be left to a myriad of different standards depending on the site,
receiving waters, listing and TMDL status, and basin plan language, resulting in
unclear permitting requirements and the potential for trash discharges to not be
effectively prohibited.

This approach is not recommended because of the potential lack of consistency
regarding trash control across NPDES storm water permits.

2. Require the sole use of full capture systems. Under this option, all permitted
storm water dischargers would implement the use of full capture systems to
reduce and eliminate trash discharged into the water bodies of California. The
definition of full capture systems could mirror the same definition as provided in
the Los Angeles River Watershed trash TMDL (Los Angeles 2007f). The
definition is as follows:

“A full capture system is treatment control (either a single device or
a series of devices) that traps all particles that are 5 mm or greater,
and has a design treatment capacity that is either: a) of not less than
the peak flow rate, Q, resulting from a one-year, one-hour, storm in
the subdrainage area, or b) appropriately sized to, and designed to
carry at least the same flows as, the corresponding storm drain.”
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Installation of full capture systems would demonstrate compliance for the
relevant drainage area, provided that the full capture systems were adequately
designed, sized, installed, and maintained. The installation of a full capture
system by a permittee would not establish any presumption that the system was
adequately sized, and the Water Boards would reserve the right to review sizing
or other data in the future to validate that a system would satisfy the definition of
a full capture system. Maintenance records indicating trash loads removed and
overall system efficiency would be reported regularly and made available for
inspection by the regional water boards and public viewing.

The maintenance of such systems on private properties, especially those which
have been demonstrated to have extensive internal drainage systems with
multiple storm drain inlets (e.g., schools, sports complexes, residential/ industrial/
commercial developments) would also be addressed in this option.

This option would require that all NPDES storm water permittees to install full
capture systems without other options to control trash. This option does not take
into consideration particular conditions within jurisdictions or sites. This could
cause an undue burden on areas and communities that would better benefit from
focusing their resources on more cost-effective methods of trash control.
Therefore, this approach is not recommended.

. Require the sole use of institutional controls. In this option, NPDES storm
water permits would contain requirements that permittees comply with the
prohibition of discharge through the sole use of institutional controls (such as
street sweeping, clean-up events, education programs, additional public trash
cans and increased collection frequency expanded recycling and composting
efforts, and adoption of regulatory source controls). This option would meet the
goal of preventing trash from entering state waters and provide statewide
consistency. However, permittees should have flexibility to determine the most
effective means of controlling trash because of particular conditions of sites,
types of trash, and the resources available for maintenance and operation.
Therefore, this approach is not recommended.

. Establish a dual alternative “compliance Track” approach.

In this option, implementation of the prohibition of discharge would be tailored for
each NPDES storm water permit category.

MS4 Phase | and Phase Il Permits

For MS4 Phase | and Phase Il permits, implementation of the prohibition
of discharge would focus on areas with high trash generation rates.
Based on Los Angeles and San Francisco studies, the municipal areas
with high trash generation rates are identified as “priority land uses”. The
“priority land uses” would consist of high density residential, industrial,
commercial, mixed urban and public transportation stations or equivalent
alternative land uses.
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As each Phase | and Phase Il MS4 has individual site-specific
characteristics, permittees could comply with the prohibition of discharge
of trash through one of two compliance Tracks.

Under Track 1, permittees would install a network of full capture systems
for all storm drains that capture runoff from one or more “priority land
uses”.

Under Track 2, permittees would install, operate, and maintain a
combination of controls (structural and institutional), as long as the
combination of controls achieves the same performance results as
compliance under Track 1, namely full capture system equivalency.
Structural controls could include any combination of full capture systems,
other treatment controls, such as LID, and multi-benefit projects.

Caltrans

For the Caltrans permit, implementation of the prohibition of discharge
world focus on “significant trash generating areas”, which may include
area such as: on- and off-ramps in “priority land uses”, rest areas and
park-and-rides, state highways in commercial and industrial land uses and
other segments identified by Caltrans. As Caltrans is a linear system,
exclusive use of full capture systems might not be appropriate to achieve
the water quality objective for trash. Caltrans would comply with
requirements similar to Track 2 to develop and execute an implementation
plan to install, operate, and maintain full capture systems, other treatment
controls (e.g., partial capture systems and LID), or institutional controls,
and/or multi-benefit projects.

IGP/CGP

In comparison to jurisdictions under MS4 Phase |, Phase Il and Caltrans
permits, industrial facilities or construction sites with NPDES permits are
substantially smaller in size. Thus, IGP and CGP permittees would
comply with an outright prohibition of discharge trash from all storm water
discharges and authorized non-storm water discharges. If the industrial or
construction permittee, however, can demonstrate that it is unable to
comply with the outright prohibition of discharge, then the permittee may
comply through one of two Tracks.

Under Track 1, the permittee would install, operate, and maintain full
capture systems for storm drains that service the facility or site.

Under Track 2, the permittee would develop and execute an
implementation plan that committed to any combination of controls, such
as full capture systems, other treatment controls (e.g. partial capture
systems and LID), institutional controls, and/or multi-benefit projects to
achieve the same performance results as installation, operation and
maintenance of full capture systems would achieve.

A dual alternative “compliance Track” approach tailored to each NPDES storm
water permit category would provide flexibility to permittees to determine the
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most effective means of controlling trash while taking into consideration particular
site conditions, types of trash, and the available resources for maintenance and
operation. This option is therefore recommended.

Recommendation: Implement the water quality objective and prohibition of discharge
with a dual alternative “compliance Track” approach tailored to each NPDES storm
water permit category (Consideration 4).

4.7 Issue 7: What implementation measures should be employed for trash from
nonpoint sources (such as open space recreational areas)?

Current Conditions:

Currently, many open space recreational land uses, such as beaches, marinas,
campgrounds, and picnic areas experience intensive use and littering. These are often
not covered by MS4 permits.

In the Los Angeles Region, the fifteen trash and debris TMDLs address discharges from
nonpoint sources through load allocations. At present, the load allocations are
implemented through a conditional waiver from waste discharge requirements.
Nonpoint source dischargers may achieve compliance with the load allocations by
implementing a minimum frequency of assessment and collection/best management
practice (MFAC/BMP) program. The MFAC/BMP Program includes an initial minimum
frequency of trash assessment and collection and suite of structural and/or non-
structural BMPs.

Considerations:

1. No Project: No establishment of implementation measures for nonpoint
sources. Without statewide implementation measures for trash control for
nonpoint sources, nonpoint sources of trash would continue to either lack
implementation provisions or contain load allocation within individual water body
TMDLs. Because No Project would not meet the trash objectives to provide a
consistent statewide program to address trash in state waters, this approach is
not recommended.

2. Assessment, collection and management practices for trash control would
be required of all nonpoint source dischargers. Nonpoint source dischargers
would be required to develop and implement a program of management
practices for control of trash within a WDR or a waiver of WDR. Management
practices could include enforcement of litter laws, education, recycling programs,
more or better trash receptacles, and/or more frequent servicing of trash
receptacles. Assessment, collection and management practices may include
initial and annual assessments of trash generation, a determination of collection
frequency necessary to meet the water quality objective, and a suite of structural
and/or nonstructural management practices that prevent trash from entering or
accumulating in waters of the state.

The discharger would be required within a WDR or a Waiver of a WDR to
facilitate the initial annual assessment collection and disposal of all trash found in
or adjacent to surface waters, including along shorelines, channels, or
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river/stream banks, and would implement an initial suite of BMPs based on
current trash management practices in land areas that are found to be sources of
trash to a water body.

Considering regions with large publicly owned rural areas, it may be most
appropriate to address nonpoint source trash on federal and state-owned lands
through State Water Board Management Agency Agreements or Memoranda of
Understanding with the corresponding land management agencies and/or
through statewide waivers or discharge permits.

In regards to responsible jurisdictions, the responsibility of collection and disposal
of trash extends to upstream land owners as well as shoreline owners.

One drawback to requiring this approach in all jurisdictions is that most open
space land usage is not a significant generator of trash. Requiring this level of
effort for large swaths of public land would not be cost-effective or result in
significant trash reductions. Certain high usage nonpoint source areas, however,
such as beaches, marinas, campgrounds, and picnic areas, often experience
substantial littering. Therefore, this approach is not recommended.

3. Trash control measures for nonpoint source dischargers would be each
Water Boards’ discretion. Statewide, nonpoint source discharges of trash
cause less of an impact to state water than do point sources; however, at the
local or regional level nonpoint sources can be a substantial source of trash.
These areas may include high usage campgrounds, picnic areas, beach
recreation areas, and marinas, which can be subject to WDRs or conditional
waivers of WDRs. These types of areas would be assessed by the Water Boards
to determine if trash controls are necessary. For such areas determined to
require trash controls within a WDR or waiver of a WDR, management practices
could include enforcement of litter laws, education, recycling programs, more or
better trash receptacles, and/or more frequent servicing of trash receptacles.
This approach is recommended as it targets regional regulation of the discharge
of trash from locations with high trash generating rates.

Recommendation: Trash control measures for nonpoint sources that generate large
amounts of trash at the local or regional level would be at the Water Boards’ discretion
(Consideration 3).

4.8 Issue 8: How should the Trash Amendments address time schedules?
Current Conditions:

In accordance with the California Water Code section 13242, implementation programs
for achieving water quality objectives shall include a description of necessary actions, a
time schedule for actions to be taken, and a description of surveillance to be undertaken
to determine compliance with the water quality objectives. All compliance schedules in
NPDES storm water permits (i.e., MS4 Phase |, MS4 Phase Il, Caltrans, IGP, and CGP)
need to follow the Policy for Compliance Schedules in NPDES Permits as adopted by
the State Water Board on April 15, 2008 (Resolution No. 2008-0025). TMDL
compliance schedules are adopted by the applicable regional water board.
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Considerations:

1.

3.

4.

No Project: No time schedule. This option would leave policies and practices
as they are currently under permits and TMDLs. If this option is selected, then
compliance schedules would continue to vary among regions, resulting in
statewide inconsistency. Therefore, this approach is not recommended.

Require immediate compliance. Immediate compliance could be required for
all permittees except those operating under existing trash and debris TMDLs in
the Los Angeles Region. This alternative may be unpopular with permittees that
are unfamiliar with trash monitoring and implementation and may find immediate
compliance difficult to achieve; their inability to meet the proposed objective may
result in enforcement actions that might otherwise have been avoided through
the adoption of compliance schedules. Therefore, this approach is not
recommended.

Adopt a single statewide time schedule for all categories of permits. This
alternative would designate a single specific time schedule during which all
permittees, regardless of category, would be required to implement necessary
controls in order to achieve compliance. For example, all permittees may be
required to come into full compliance within a single permit cycle. This might
require a planning and funding burden for municipalities committing to the
installation of certified full capture systems. Due to the differences in the size
and scope of the jurisdiction of storm water permittees, this approach is not
recommended.

Adopt different statewide time schedules for different categories of
permits. This alternative would designate specific amounts of time during which
different categories of NPDES permittees would be required to achieve
compliance. For MS4 permittees with regulatory authority over priority land uses,
compliance schedules would be set at ten years of the effective date of the first
implementing permit with a cap of fifteen years from the effective date of the
Trash Amendments for achieving full compliance. Ten years would allow for up
to two permitting cycles. The second permit could build on the first permit with
lessons learned from permittees’ trash control efforts. The fifteen year cap
provides certainty of a full-compliance end date, and also gives Water Boards up
to five years to incorporate trash requirements into their respective permits. For
Caltrans, the time schedule would be based on the effective date of the
implementing NPDES permit with a ten-year compliance schedule. For
permittees under the IGP and CGP, full compliance would be accomplished as
specified by the time schedule set in the first implementing permit. To allow for
differences in NPDES permit types, this approach is recommended.

Staff Recommendation: Adopt different statewide time schedules for different
categories of permits (Consideration 4).
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4.9 Issue 9: Should time extensions be provided for employing regulatory
source controls?

Current Conditions:

California is the leader in implementing local ordinances with goals of reducing trash.
The two types of local government ordinances focus on single-use disposable items,
such as expanded polystyrene foam and single-use carryout bags. At least 65
jurisdictions have either banned extended polystyrene foam food containers completely
or have prohibited use by government agencies or at public events. A few jurisdictions
that have banned or partially banned polystyrene for takeout food packaging, which
includes the City and County of San Francisco, Los Angeles County, Sonoma County,
the City of Malibu, and the City of Berkeley. In 2006, the City and County of San
Francisco passed a ban on single-use carryout bags in grocery stores and pharmacies.
Since then, at least 72 local jurisdictions adopted city and county ordinances for single-
use carryout bags. Most ordinances have a paper bag fee (10-25 cents) as well as a
ban on plastic due to the desire to promote reusable bags as the bag of choice.

Considerations:

1. No Project: No allowance for time extensions to create incentives for
employing regulatory source controls. Regulatory source controls are a
subset of the suite of institutional controls that a MS4 permittee may utilize to
control trash under Track 2. Therefore, additional time for final compliance may
not be warranted to create an incentive for adoption of an ordinance that may
also be employed for final compliance with the prohibition of discharge.

2. Provide atime extension for new regulatory source control ordinances.
The aim of adopting regulatory source controls is to remove a specific type of
item from the waste stream. Regulatory source controls require intensive
collaboration and support among local governments, public, and retailers. This
process can take several years to adopt and become effective. Providing a time
extension for final compliance would provide an additional incentive for a local
government to pass regulatory source control ordinances. Under this
consideration, the time extension would only be afforded to municipal permittees
that pass an ordinance following the effective date of the Trash Amendments.
Limiting the time extension to only new regulatory source controls would have the
effect of penalizing municipalities that have already adopted regulatory source
control ordinances to control trash.

3. Provide atime extension for regulatory source control ordinances enacted
up to three years prior to the effective date of the Trash Amendments.
Because regulatory source controls require intensive collaboration and support
among local governments, public, and retailers, and can take several years to
adopt and become effective, providing a time extension for final compliance
would provide an additional incentive for a local governments to adopt regulatory
source control ordinances. Extending the time extension to municipalities that
have passed regulatory source controls prior to the effective date of the Trash
Amendments provides statewide consistency and equal benefits to all municipal

Final Staff Report for Trash Amendments - April 7, 2015
85

7-1-105



permittees who have taken effort to reduce trash with regulatory source controls.
For the time extension to be granted, however, a regulatory source control would
need to take effect with three years of the effective date of the Trash
Amendments in order to achieve performance results with the compliance
schedule.

Recommendation: This Issue is being proposed as an option for State Water Board
consideration in order to receive public comment and feedback on the pros and cons of
this Issue. After receiving public input on the potential advantages and disadvantages
to this approach, the recommendation is to not allow time extensions for a MS4
permittee’s adoption of regulatory source controls (Consideration 1).

4.10 Issue 10: How should the Trash Amendments structure monitoring and
reporting of trash control efforts?

Current Conditions:

In accordance with the California Water Code section 13242, implementation programs

for achieving water quality objectives shall include a description of necessary actions, a

time schedule for actions to be taken, and a description of surveillance to be undertaken
to determine compliance with the water quality objectives.

Considerations:

1. No Project: No monitoring or reporting required above what is already
required. This approach would be consistent with any monitoring or reporting
that is currently required by regional water boards. Although it would not cost
permittees any additional resources, it would be insufficient to evaluate
compliance with the final Trash Amendments and would run counter to California
Water Code section 13242. Therefore, this approach is not recommended.

2. Monitoring and cleanup in receiving waters by all permittees, regardless of
method of compliance. There are several approaches to monitoring that may
be employed:

a. Minimum frequency of assessment and collection (MFAC). The
MFAC program includes an initial minimum frequency of trash assessment
and collection. The MFAC program would include collection and disposal
of all trash found in the receiving waters and shoreline. The initial
minimum frequency may be established based on seasonal use of the
area, regionally-specified storm sizes, and after major public events at
certain locations, such as the county fairgrounds.

b. Establishment of Daily Generation Rate. An area’s trash discharges
may be estimated using a mass balance approach, based on the daily
generation rate for the specific area. The daily generation rate is the
average amount of trash deposited within a specified drainage area over
24-hour period. The daily generation rate can be used in a mass balance
to estimate the amount of trash discharged during a rain event.
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The daily generation rate may be determined by local jurisdictions from
direct measurement of trash deposited in the drainage area during any
30-day period from June 22" to September 22" of a given year and
recalculated every year thereafter. This three-month period is assumed to
encompass high outdoor activity when trash is most likely to be deposited
on the ground.

Accounting of daily generation rate as well as trash removal via street
sweeping, catch basin clean outs, garbage and cigarette butt receptacles,
etc. would be tracked in a central spreadsheet or database to facilitate the
calculation of discharge for each rain event. The spreadsheet and/or
database would be available to the Water Boards for inspection during
normal working hours. The database/spreadsheet system would allow for
the computation of calculated discharges and could be coordinated with
enforcement.

c. Alternate compliance monitoring programs. Water Boards could
approve, at their discretion, alternative compliance monitoring programs
upon finding that an alternative program would provide a scientifically-
based estimate of the amount of trash discharged from the storm drain
system.

These approaches are not prescriptive as each permittee will have a unique
implementation strategy, and the monitoring approach needs to be suited for
each strategy.

. Monitoring and reporting tailored to the type of compliance.

As the compliance options vary among NPDES permits for storm water
discharges, the monitoring and reporting options could be tailored to the type of
compliance. Within this option under consideration, the balance between the
need for consistency and flexibility would be achieved through standardized
objectives in the monitoring program. The final Trash Amendments could
establish minimum monitoring and reporting provisions, and Water Boards could
include more extensive provision in implementing permits.

MS4 permittees complying under Track 1 would provide a report to the applicable
Water Board demonstrating installation, operation, and maintenance of full
capture systems on an annual basis. MS4 permittees complying under Track 2
would develop and implement annual monitoring plans to demonstrate
effectiveness of the controls and compliance with full capture system
equivalency. This requires that permittees collect monitoring data about existing
trash levels prior to implementation of institutional controls to set a baseline for
comparison to trash levels after implementation of controls. Monitoring reports
developed by MS4 Permittees should consider the following questions:

1) What type of and how many treatment controls, institutional controls,
and/or multi-benefit projects have been used, and in what locations?
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2) How many full capture systems have been installed (if any), and in
what locations have they been installed, and what is the individual and
cumulative area served by them?

3) What is the effectiveness of the total combination of treatment controls,
institutional controls, and/or multi-benefit projects employed by the
permittee?

4) Has the amount of trash discharged from the MS4 decreased from the
previous year? If so, by how much? If not, explain why.

5) Has the amount of trash in the MS4’s receiving water(s) decreased
from the previous year? If so, by how much? If not, explain why.

Caltrans should develop and implement annual monitoring plans to demonstrate
effectiveness of the controls and compliance with full capture system
equivalency. Monitoring reports developed by Caltrans should consider the
following questions:

1) What type of and how many treatment controls, institutional
controls, and/or multi-benefit projects have been used, and in what
locations?

2) How many full capture systems have been installed (if any), and in
what locations have they been installed, and what is the individual
and cumulative area served by them?

3) What is the effectiveness of the total combination of treatment
controls, institutional controls, and multi-benefit projects employed
by Caltrans?

4) Has the amount of trash discharged from Caltrans’ MS4 decreased
from the previous year? If so, by how much? If not, explain why.

5) Has the amount of trash in the receiving waters decreased from the
previous year? If so, by how much? If not, explain why.

Industrial and construction permittees would not have specific monitoring
requirements. The controls and measures used to comply with the prohibition of
discharge can be required to be reported and included in the Storm Water
Pollution Prevention Plan.

The tailored approach would provide flexibility to Water Board permit writers to
design monitoring programs that reflect the compliance methods elected by
permittees along with regional characteristics. For statewide consistency, all
monitoring programs would be striving to answers the same fundamental
questions. Therefore, this approach is recommended.

Recommendation: Monitoring and reporting should be tailored to the type of
compliance (Consideration 3).
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5 REASONABLY FORESEEABLE METHODS OF COMPLIANCE

The final Trash Amendments do not specify a manner of compliance and accordingly,
the actual compliance strategies would be selected by the local agencies and other
permittees. Although the final Trash Amendments do not mandate the manner of
compliance, the State Water Board’s SED for the proposed project is required to include
an analysis of the reasonably foreseeable methods of compliance with the project (see
23 CCR 3777; Pub. Res Code § 21159). Several of the reasonably foreseeable
methods of compliance are well known, and a discussion of a reasonable range of
these methods of compliance and design parameters is presented below. In addition,
the possible environmental effects that could be caused by these compliance methods
are presented in Section 6.

During the development of the final Trash Amendments, numerous stakeholder and
public meetings were held during which the manner of compliance was discussed.
Some of the most likely measures discussed included treatment controls (e.g., partial
capture systems and full capture systems) and institutional controls (e.g., increased
street sweeping, enforcement of litter laws, and development of municipal ordinances
prohibiting food packaging with polystyrene materials). This section provides a
description of storm water systems and of sites where treatment controls might be
placed to comply with the final Trash Amendments. In addition, this section discusses
treatment control alternatives, such as catch basin inserts and vortex separators, and
institutional control alternatives, such as street sweeping, public education, and
ordinances.

5.1 Treatment Controls - Storm Drain Systems

Underground storm drains are typically designed to carry the runoff from up to a ten-
year storm event. Open channels are typically designed to carry the runoff from up to a
50-year storm event, and in some cases, this design flow rate is increased to
accommodate debris laden flows. The rate of runoff a drain can safely convey,
expressed in cubic feet per second, is called its peak capacity. While a drain’s capacity
would not diminish over the years, the amount of runoff generated by a given storm
event can increase over the years. This potential increase could be due to a number of
factors including: an increase in the amount of development and impervious surfaces
within the tributary area, and the addition of smaller upstream tributary drains that
deliver runoff more quickly to the collecting drain. The potential for such increases at a
particular site is a consideration in the applicability of a particular treatment control
method of compliance with the final Trash Amendments.

Storms are commonly referred to by their “frequency.” For example: a one-year storm
event, having a long-term probability of happening at least once a year is a very
common occurrence. On the other hand, a 50-year storm event is a much rarer
occurrence, with a long-term probability of occurring only once in 50 years. The actual
rate of runoff from storms of a given size or frequency depends on a number of factors,
including the intensity and duration of the rainfall, the size of the tributary area, the
topography, the soil types within the tributary drainage area, and the overall connected
imperviousness of the tributary area.
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5.1.1 Reasonably Foreseeable Methods of Compliance: Design and Installation
of Devices for Trash Removal

The treatment controls likely to be used for compliance with the final Trash
Amendments are devices that would be installed in existing storm drains. Older storm
drains may be physically limited in expansion capability and maintenance right-of-way
and the complying permittees must consider these factors when designing and siting
new trash devices within existing facilities.

A factor to consider when designing and siting devices is drain capacity. For instance, if
a treatment control is to be installed mid-drain, the storm drain system must have
sufficient capacity, or the storm drain must be modified to maintain sufficient capacity.
Start-of-pipe devices such as catch basin opening screens and excluders or end-of-pipe
devices such as trash racks, fabric mesh socks and wire screens, may have less impact
on hydraulic drain capacity under certain hydraulic conditions than devices installed
mid-pipe. The smaller the amount of flow a retrofitted device or system must treat; the
less hydraulic impact it will have on the storm drain system as a whole.

In addition, the definition of “full capture system” in the final Trash Amendments
includes reference to capturing trash particles that are the size of 5 mm or greater. The
5 mm size limit is approximately the diameter of a pencil or cigarette butt. A smaller
particle size implies a smaller filtering mesh or screen size, and a smaller mesh or
screen size implies more resistance to the flow passing through it. When designing and
siting controls, assuming that a certain percentage of a screen would be blocked by
trash during a storm event, the total area of the screen openings would have to be
larger than the area of the drain’s cross section by that percentage.

In addition to the requirement of removing litter with a size of 5 mm, the design of a full
capture system should take into account reliability and performance sensitivity under
varying loads. Based on current industry standards for existing facilities, a typical full
capture system is expected to meet the following minimum criteria:

e |t must not adversely affect the level of flood protection provided by the drainage
system;

e |t should be vector-resistant, or not pond water for more than 48 hours after the
end of a storm;

e [t should not worsen water quality by re-suspending trash, sediments, or bacteria,
or by leaching heavy metals or semi-volatile organic compounds;

e |t should have no plastic or fiberglass interior parts that would break or shatter in
the path of direct flow;

e |Its pipes, conduits and vaults should not be more than 32 feet below ground, and
should be easily accessible by a vacuum truck hose for clean-out, be reasonably
accessible by a qualified maintenance worker, have provisions for confined
space entry and safety guard rails around the rim; and

e |t should provide means to block off the inflow and tail water backflow to isolate
the device for safe maintenance and repair of the unit.
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5.1.2 Catch Basins and Catch Basin Inserts

Treatment controls likely to be used for compliance with the final Trash Amendments
may include installation of catch basins or inserts within existing catch basins. A catch
basin or storm drain inlet is an inlet to the storm drain system that typically includes a
grate or curb opening where storm water enters the catch basin, and a sump to capture
sediment, debris and associated pollutants. They are also used in combined sewer
watersheds to capture floatables and settle some solids. Catch basins act as
pretreatment for other treatment practices by capturing large particles. The
performance of catch basins at removing sediment and other pollutants depends on the
design of the catch basin (e.g., the size of the sump), and routine maintenance to retain
the storage available in the sump to capture sediment.

Catch basins are used in drainage systems throughout the United States. Many catch
basins, however, are not designed for trash capture. Ideal application of catch basins
as a reasonably foreseeable method of compliance with the final Trash Amendments is
as pretreatment to another storm water management practice. Retrofitting existing
catch basins may help to improve their performance substantially. A reasonably
foreseeable method of compliance may include a simple retrofit of catch basins to
ensure that all catch basins have a hooded outlet to prevent floatable materials, such as
trash and debris, from entering the storm drain system.

The performance of catch basins is related to the volume in the sump (i.e., the storage
in the catch basin below the outlet). Optimal catch basin sizing criteria which relates all
catch basin dimensions to the diameter of the outlet pipe.

Maintenance of the installed catch basins is expected to include trash removal if a
screen or other debris capturing device is used, and removal of sediment using a vactor
truck. Operators will need to be properly trained in catch basin maintenance. When
sediment fills greater than 60 percent of their volume, catch basins reach steady state.
Therefore, storm flows may then bypass treatment and may also re-suspend sediments
trapped in the catch basin. Regular clean-outs will typically be required to retain the
volume in the catch basin sump available for treatment of storm water flows.

At a minimum, catch basins would be expected to be cleaned once or twice per year to
maintain effectiveness (Aronson et al. 1993). Two studies suggest that increasing the
frequency of maintenance can improve the performance of catch basins, particularly in
industrial or commercial areas. One study of 60 catch basins in Alameda County,
California, found that increasing the maintenance frequency from once per year to twice
per year could increase the total sediment removed by catch basins on an annual basis
(Mineart and Singh 1994). These results suggest that, at least for industrial uses, more
frequent cleaning of catch basins would improve removal efficiency. The cost of
operation and maintenance would, however, be expected to increase with installation of
catch basins (or inserts).

Within a catch basin, a "catch basin insert" may also be perforated metal screens
placed horizontally or vertically within a catch basin. There are a multitude of inserts of
various shapes and configurations. One device suitable for compliance with the final
Trash Amendments is a grated plastic box or metal screen that fits directly into the
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curbside catch basin. As the storm water passes through the box, trash, rubbish, and
sediment remain in the box while storm water exits.

Metal screening inserts may be deployed in a vertical or horizontal configuration within
the catch basin for the retention of trash. These inserts would be expected to maximize
much of the existing catch basin volume and concurrently pass through flow.

Catch basin screens design is expected to be open to curb flow in order to reduce the
potential for flooding during wet weather. For example, American Storm Water has a
catch basin screen with an automatic retractable screen gate design which can be
adjusted to "un-lock" and open up to storm water curb flow from 20 percent to 60
percent of curb height. This device which is termed the “Surf Gate” is also designed
with a special "locking" application, which keeps children safe and large debris from
getting into the catch basin.

Grate inserts may also be utilized as a compliance method and are typically found in
parking lots, alleys, and sloping streets. Inserts installed in these basins mainly capture
trash smaller than an inch due to the standardized grating spacing. Inserts designed for
curb opening basins would be best suited for capturing larger debris like water bottles
and plastics bags, as the opening under the curb may range from four to eight inches.

5.1.3 Vortex Separation Systems

The treatment controls likely to be used for compliance with the final Trash
Amendments may include installation of vortex separation system units. Vortex
separation systems units are designed to capture almost all trash deposited into a storm
drain system. A vortex separation system unit diverts the incoming flow of storm water
and pollutants into a pollutant separation and containment chamber. Solids within the
separation chamber are kept in continuous motion, and are prevented from blocking the
screen so that water can pass through the screen and flow downstream. Solid
pollutants including trash, debris and coarse sediments are retained in a centrally
located solids catchment chamber with the heavier solids ultimately settling into the
base of the unit or sump. This would be expected to be a permanent device that would
be retrofitted for oil separation as necessary. Outfitting a large drainage with a number
of large vortex separation system units may be less costly than using a larger number of
small vortex separation system units.

An example of vortex separation system technology is the Continuous Deflective
Separation unit, developed by Continuous Deflective Separation Technologies, Inc.
When applied to storm water, the Continuous Deflective Separation unit is designed to
capture and retain sediments, floatable and settleable trash and debris over a wide
range of flow conditions (up to 300 cubic feet per second). The fine screens used in
storm water applications vary in size from 1.2 — 4.7 millimeter (0.048 - 0.185 inches).
The Continuous Deflective Separation units are placed underground and would be
expected to be utilized in highly urbanized areas where space is limited. In general, a
Continuous Deflective Separation unit typically occupies about 4-1/2 square feet of
surface area for each cubic feet per second that it treats, with the bulk of the installation
being well below grade. The solids would be removed using a vactor truck, a
removable basket, or a clam shell depending on the user's preference and size of the
unit. For new installations, it is expected that continued monitoring of the condition of
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the unit would be required after every runoff event for the first 30 days. Based on the
behavior of the unit relative to storm events, inspections may be scheduled on
projections using storm events vs. pollutant buildup. For ongoing operation, unit
inspections are expected to occur at least once every 30 days during the wet weather
season. As part of the expected maintenance, floatables would be removed and the
sump cleaned when the sump is above 85 percent full. Also, at least once a year, it is
expected that the unit would be pumped down and the screen carefully inspected for
damage and to ensure that the screen is properly fastened.

The City of San Jose analyzed the relative capital and operation/maintenance cost of
small devices (connector pipe screens and automatic retractable screens at the curb)
and the hydrodynamic separator capturing trash from an area of 1000 acres, over 10
and 20-year time frames, accounting for repair and replacement of small units and
increases in labor costs. The City of San Jose found that small devices were more
economical in the first decade, but the cost advantage disappears in the second decade
(San Francisco Estuary Partnership 2014).

5.1.4 Trash Nets

A treatment control likely to be used for compliance with the final Trash Amendments
may include installation of trash nets. These are devices that use the natural energy of
the flow to trap trash, floatables and solids in disposable mesh nets. One type of trash
net, developed by Fresh Creek Technologies, Inc. may be reasonably foreseeable as a
method of compliance because it was certified by the Los Angeles Water Board on April
29, 2004 for use on the Los Angeles River Watershed TMDL (Dickerson 2004).
Currently, three modular models are available from Fresh Creek Technologies, Inc.:

e The In-Line Netting TrashTrap® model is a modular chamber containing the
capture apparatus for holding the disposable nets. The system is installed in-line
with the outfall pipe. A prefabricated chamber minimizes site work and cost.
Inline units are underground and out of sight, particularly well-suited for densely
populated locations.

e The End-of-Pipe Netting TrashTrap® model is installed at the end of the pipe.
These units are often installed as a retrofit to an existing outfall structure. When
this opportunity exists, the End-of-Pipe system is highly cost effective.

e The Floating Netting TrashTrap® model is a modular pontoon structure that
floats at the end of the outfall. Floating units are an economical solution where
site conditions (minimum water depth of two feet and a relatively sheltered site)
permit its use. They are often installed with only minor modifications to the
existing site.

Model selection and sizing of trash nets would be based on site-specific criteria
including peak volume, peak velocity, and trash/floatables volume. Modularity and
capacity of the installation would be achieved by varying the number of nets in the
system. Installations, consistent with current practice, are expected to range from
single net units to systems with 10 nets handling flows above 3,000 cubic feet per
second. The standard mesh net would handle flows up to 30 cubic feet per second or
22 million gallons per day and velocities up to five feet per second at the mouth of the
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net. A truck with a hoist for changing the nets, and a container for holding the full nets
would be expected for servicing trash nets. A crew of two accomplishes the net change
out in a matter of a few minutes. Road access to the site would be required for the
service vehicle.

The End-of-Pipe nets are another control that is reasonably foreseeable as a method of
satisfying the final Trash Amendments because of the low cost, the ease of
maintenance, and also because the devices can be relocated after a set period at one
location (provided the pipe diameters are the same). With limited funding, installation
could be spread over several land uses and lead to valuable monitoring results. For
smaller systems the total installation time can be as short as one day. Since the
devices require attachment to the end of a pipe, this can severely reduce the number of
locations within a drainage system that can be monitored. In addition, these nets
cannot be installed on very large channels (seven feet in diameter is the maximum).

5.1.5 Gross Solids Removal Devices

A treatment control likely to be used for compliance with the final Trash Amendments
may include installation of Gross Solids Removal Devices. Several types of these
devices were developed by Caltrans to be retrofitted into existing highway drainage
systems or implemented in future highway drainage systems. Gross Solids Removal
Devices are structures that would remove litter and solids five millimeters (0.25 inches
nominal) and larger from the storm water runoff using various screening technologies.
Overflow devices would be expected to be incorporated; usual design of the overflow
release device is based upon the design storm for the roadway. Though designed to
capture litter, the devices would also be expected to capture vegetation debris. The
devices described below are generally limited to accept flows from pipes 30 inches in
diameter and smaller.

To assess the feasibility of utilizing Gross Solids Removal Devices, Caltrans developed
a Pilot Program with multiple phase pilot studies. A pilot study generally consisted of
one or more devices that were developed from concept, advanced through design and
installation, and placed in service for two years of testing to evaluate overall
performance (Caltrans 2003). Based on the Pilot Program, three types of Gross Solids
Removal Devices have been shown the most promising and are therefore considered
within the reasonably foreseeable methods of compliance: linear radial and two versions
using an inclined screen. On October 7, 2004, the Los Angeles Water Board certified
two Caltrans’ Gross Solids Removal Devices, Linear Radial — Configuration 1 (LR1 1-10)
and Inclined Screen — Configuration 1 (IS1 SR-170), to comply with the Ballona Creek
and Los Angeles River Trash TMDLs (Bishop 2004).

Linear Radial Device

This device is relatively long and narrow, with flow entering one end and exiting the
other end. It is suited for narrow and flat rights-of-way with limited space. It utilizes
modular well screen casings with 5 mm (0.25-inch nominal) louvers and is contained in
a concrete vault, although it also could be attached to a headwall at a pipe outfall.

While runoff flows enter into the screens, they pass radially through the louvers and trap
litter in the casing. A smooth bottom to convey litter to the end of the screen sections is
required, so a segment of the circumference of each screen is uncovered. The
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louvered sections have access doors for cleaning with vacuum truck or other
equipment. Under most placement conditions the goal would be to capture within the
casing one year’s volume of litter. This device has been configured with an
overflow/bypass for larger storm events and if the unit becomes plugged.

Inclined Screen Devices

Two Inclined Screen Devices have been developed. Each device requires about one
meter (three feet) of hydraulic head and is better suited for fill sections. In the Type 1
device, the storm water runoff flows over the weir and falls through the inclined bar rack.
The screen has five millimeter maximum spacing between the bars. Flow passes
through the screen and exits via the discharge pipe. The trough distributes influent over
the inclined screen. Storm water pushes captured litter toward the litter storage area.
The gross solids storage area is sloped to drain to prevent standing water. This device
has been configured with an overflow/bypass for larger storm events and if the unit
becomes plugged. It has a goal of litter capture and storage for one year. The Type 2
Inclined Screen only comes in a sloped sidewall version.

5.2 Institutional Controls

The non-structural actions likely to be used for compliance
with the final Trash Amendments include institutional
controls. These types of actions are methods to control
trash loading to state waters and may include enforcement
of existing litter laws, increased street sweeping, cleaning
of storm water conveyance structures, such as catch
basins and storm drain inlets, and ordinances.

Institutional controls may also offer societal benefits that
are associated with reducing litter in our city streets, parks
and other public areas. For example, institutional controls
employed by the City of Los Angeles for the Los Angeles
River Watershed trash TMDL have demonstrated a 12.5
percent reduction in the total WLA (Black & Veatch 2012).
Institutional controls can typically be implemented in a
relatively short period of time. The capital investment
required to implement institutional controls is generally
less than for full capture systems.

The final Trash Amendments define “institutional controls”
as follows:

Institutional controls are non-structural best
management practices (i.e., no structures are
involved) that may include, but not be limited to,
street sweeping, sidewalk trash bins, collection of
the trash, anti-litter educational and outreach
programs, producer take-back for packaging, and
ordinances.
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“Regulatory source controls” was previously included within the definition of institutional
controls in the proposed Trash Amendments as one of the several treatment controls
that could be utilized by MS4 permittees with regulatory authority over priority land uses
to comply with the prohibition of trash under Track 2. In turn, “regulatory source
controls” was previously defined in the proposed Trash Amendments as:

Institutional controls that are enforced by an ordinance of the municipality
to stop and/or reduce pollutants at their point of generation so that they do
not come into contact with storm water. Regulatory source controls could
consist of, but not be limited to, bans of single use consumer products.

Regulatory source controls were generally proposed as a tool for MS4 permittees to
enact ordinances. A primary type of regulatory source control contemplated by this
Policy was a bag ban ordinance to prohibit retailers from distributing carry-out plastic
bag. The proposed final Trash Amendments omit regulatory source controls (and its
definition) as a method for demonstrating Track 2 compliance.

The proposed Final Staff Report retains “ordinances,” however, as a permissible type of
institutional control an MS4 permittee could employ to achieve compliancy with Track 2
(even though the proposed final Trash Amendments removed “regulatory source
controls” as a permissible method). Contrary to ordinances or laws that prohibit
distribution of plastic carry-out bags, which are typically accompanied with requirements
and/or incentives to utilize reusable bags to avoid a product-substitution effect (such as
Senate Bill 270), other types of product bans enacted by an ordinance, such as take-out
items, may involve a substitution of the banned item. Mere substitution would not result
in reduced trash generation if such product substitution would be discarded in the same
manner as the banned item. Any such product ban enacted by an ordinance that would
not reduce trash would not assist in achieving compliance. It is possible that an MS4
permittee’s adoption of other types of ordinances could include anti-litter laws or bans
on smoking that would meet the requirements.

5.2.1 Enforcement of Litter Laws

An institutional control that would likely to be used for compliance with the final Trash
Amendments would be enforcement of existing liter laws. By enforcing litter laws in
sensitive areas or in areas that generate substantial amounts of litter, an ultimate
source of trash loading to a given water body would be reduced or eliminated.
Ordinances that prohibit litter are already in place in most municipalities. For example,
the Los Angeles City Municipal Code prohibits the disposal of trash anywhere such
trash could pollute the storm drain system:

No person shall throw, deposit, leave, cause or permit to be thrown, deposited,
placed, or left, any refuse, rubbish, garbage, or other discarded or abandoned
objects, articles, and accumulations, in or upon any street, gutter, alley, sidewalk,
storm drain, inlet, catch basin, conduit or other drainage structures, business place,
or upon any public or private lot of land in the City so that such materials, when
exposed to storm water or any runoff, become a pollutant in the storm drain system
(City of Los Angeles Municipal Code § 64.70.02.C.1(a)).
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Ensuring compliance with existing statewide and local litter laws and ordinances would
eliminate the substantial adverse environmental and economic impacts from the litter,
and the need for additional structural or institutional controls that generate their own
nominal adverse environmental impacts.

5.2.2 Street Sweeping

An institutional control that would likely to be used for compliance with the final Trash
Amendments would be continuation of or increasing street sweeping. Street sweeping
minimizes trash loading to storm drain systems and water bodies by removing trash
from streets and curbs. Maintaining a regular street sweeping schedule reduces the
buildup of trash on streets and prevents trash from entering catch basins and the storm
drain system. Street sweeping can also improve the appearance of roadways and
urban areas. There are three types of street sweepers expected to be utilized for
compliance with the final Trash Amendments: mechanical, vacuum filter, and
regenerative air sweepers (U.S. EPA 2012b).

e Mechanical sweepers use a broom to remove particles from the street curb and a
water spray to control dust. The removed particles are carried by a cylindrical
broom to a conveyor belt and into a storage hopper (Federal Highway
Administration 2012).

¢ Vacuum-assisted sweepers also use brooms to remove particles. The removed
particles, however, are saturated with water and transported by a vacuum intake
to the hopper. Vacuum-assisted dry sweepers use a specialized brush that
allows the vacuum system to recover almost all particulate matter. A continuous
filtration system prevents very fine particulate matter from leaving the hopper and
trailing on the street behind the sweeper (Federal Highway Administration 2012).

¢ Regenerative air sweepers blow air onto the pavement and immediately vacuum
it back to entrain and capture accumulated sediments. A dust separation system
regenerates air for blowing back onto the pavement (Federal Highway
Administration 2012).

No definitive independent studies have yet been staged to determine the best sweeping
system (U.S. EPA 2012b). Itis expected, however, that local agencies may use a
combination of types of street sweeper to maximize efficiency (CASQA 2003a). In the
Los Angeles Region, use of certain sweeper types is dictated by South Coast Air
Quality Management District Rule 1186, which requires local agencies to acquire or use
only respirable particulate matter certified sweepers beginning January 1, 2000.
Furthermore, Rule 1186.1 requires local agencies to acquire alternative fuel or less
polluting street sweepers beginning July 1, 2002 (South Coast Air Quality Management
District 2006).

Increasing the frequency of street sweeping in areas with high traffic volume and trash
accumulation would further reduce trash loading to the waterways. Increases in street
sweeping are expected before the rainy season begins. A successful street sweeping
program would be expected to include accurate recordkeeping of curb-miles swept,

proper storage and disposal of street sweepings, regular equipment maintenance, and
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parking policies that restrict parking in problematic areas and notify residents of
sweeping schedules (CASQA 2003a).

Using modern and efficient street sweepers may reduce the need for other structural
storm water controls and may prove to be more cost-effective than certain structural
controls, especially in more urbanized areas with greater areas of pavement (U.S. EPA
2012b).

5.2.3 Storm Drain Cleaning

Another institutional control that would likely to be used for compliance with the final
Trash Amendments would be continuation of or increasing cleaning of storm drain
systems. Routine cleaning of the storm drain system reduces the amount of trash
entering water bodies, prevents clogging, and ensures the flood control capacity of the
system. Cleanings may occur manually or with pump eductors, vacuums, or bucket
loaders. A successful storm drain cleaning program would be expected to include
regular inspection and cleaning of catch basins and storm drain inlets, increased
inspection and cleaning in areas with high trash accumulation, accurate recordkeeping,
cleaning immediately prior to the rainy season to remove accumulated trash, and proper
storage and disposal of collected material (CASQA 2003a).

5.2.4 Public Education

An additional institutional control that would likely to be used for compliance with the
final Trash Amendments would be continuation of or increasing public education
programs. Public education can be an effective implementation alternative to reduce
the amount of trash entering water bodies. The public is often unaware that trash
littered on the street ends up in receiving waters, much less the cost of abating it.

Community outreach is expected to be one way to educate the public about the effects
of littering on the quality of receiving waters. Local agencies would provide educational
materials to the public via television, radio, print media (e.g., brochures, flyers, and
community newsletters), information hotlines outreach to educators and schools,
community event participation, and support of volunteer monitoring and cleanup
programs. Storm drain inlet stenciling would be another means of educating the public
about the direct discharge of storm water to receiving waters and the effects of littering
and dumping on receiving water quality. Stenciling can be conducted in partnership
with other agencies and organizations to garner greater support for educational
programs (U.S. EPA 2005).

Public education programs are already in place in some jurisdictions. Under the Los
Angeles County Municipal Storm Water Permit, for example, permittees are required to
implement educational storm water outreach programs (Order No. R4-2012-0175).
The residential component of this program includes:

e Conducting storm water pollution prevention public service announcements and
advertising campaigns.

e Distribute public education materials regarding the proper handling of waste
materials.
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¢ Maintaining a storm water website that includes educational material and
opportunities for the public to participate in storm water pollution prevention and
clean-up activities.

e Using culturally diverse educational strategies.

Public education materials have already been developed and are available through the
Erase the Waste campaign, sponsored by the Water Boards. Erase the Waste is a
public education program, working to reduce harmful storm water pollution and improve
the environment of the region’s coastal and inland communities. The campaign started
in Los Angeles County, and materials produced during its three-year run have now been
packaged for state and nationwide use. It is built around the theme, Erase the Waste —
a positive, empowering theme that encourages all residents and stakeholders to take
ownership of their communities, help reduce and prevent storm water pollution from the
local landscape and “become part of the pollution solution.”

The Water Boards have made available the California Storm Water Toolbox*? which
includes the following tools for residents, community and civic groups, educators,
municipalities and public agencies:

¢ Advertisements, posters, collateral materials and a comprehensive
Neighborhood Action Kit in English, Spanish, Chinese, Korean and Vietnamese —
a comprehensive “how-to” guide to community-focused pollution prevention.

e A landmark Water Quality Service Learning Model for grades four through six
that meets the state’s curriculum standards.

e The Water Quality Detectives After-School Program, an adapted version of the
curriculum for middle school and after school setting.

e The California Storm Water Resource Directory, an online inventory of storm
water materials developed in partnership with CASQA.

5.2.5 Ordinances

Ordinances are a municipal regulation and type of institutional control. Ordinances can
range from litter laws, smoking bans, to product bans. Ordinances may focus on
eliminating or reducing the sources of trash by removing potential products from the
waste stream. These methods focus on preventing pollution versus employing methods
of controlling pollution. Across California, cities, counties, and the state have litter laws
and other existing ordinances. In addition to the enforcement of existing litter laws,
reasonably foreseeable methods of achieving compliance could include new litter laws
and other ordinances. Contrary to ordinances or laws that prohibit distribution of plastic
carry-out bags, which are typically accompanied with requirements and/or incentives to
utilize reusable bags to avoid a product-substitution effect (such as Senate Bill 270),
other types of product bans enacted by ordinance, such as take-out items, may involve
a substitution of the banned item. Mere substitution would not result in reduced trash

® The California Storm Water Toolbox is accessible at:
http://www.waterboards.ca.gov/water _issues/programs/outreach/erase waste/index.shtml#toolbox.
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generation if such product substitution would be discarded in the same manner as the
banned item. Any such product ban enacted by an ordinance that would not reduce
trash would not be an allowable Track 2 method to assist in achieving compliance. It is
possible that an MS4 permittee’s adoption of other types of ordinances could include
mandatory fees on disposable item (like cups) that encourage customers to bring red-
usable, and anti-littler laws or bans on smoking that would meet the requirements.

5.3 Overview of Installation, Operation and Maintenance Activities for Trash
Treatment Controls

This section discusses the installation, and operation and/or maintenance activities
associated with the reasonably foreseeable methods of compliance with the final Trash
Amendments. This information should provide a frame of reference in determining
potential environmental impacts of these alternatives described in Section 6
(Environmental Effects of the Trash Amendments) and Section 8 (Alternatives
Analysis). Some reasonably foreseeable installation activities for compliance with the
final Trash Amendments would consist of the installation of improvements to the storm
drain system to attain “full capture”. These improvements include installation of screens
and inserts for catch basins, Gross Solids Removal Devices within the alignment of
storm drain pipes, and trash collection nets in storm drain outlets. Temporary impacts
to natural resources from these types of installation activities typically include air
pollution from dust and construction equipment, increased runoff and soil erosion, and
installation noise.

Installation of storm drain improvements to comply with the final Trash Amendments
would likely be located throughout the developed areas of the state. The final Trash
Amendments provide up to ten years to complete the installation of storm drain
improvements. The installation would occur at different locations at different periods.
Equipment to be installed would likely include filters, metal screen, fabric nets, and
Gross Solids Removal Devices. Some of the equipment would be mounted on small
steel structures. Equipment weights range from several hundred pounds to 100,000
pounds, therefore the installation rigs would range from small truck-mounted cranes to
larger track-mounted units. The equipment would be electrically connected together by
cable or by buss (open air copper or aluminum tubes). The installation would be either
through the inlets or outlets or with the piping. Gross Solids Removal Device station
sites would typically be finished with fencing around the site.

5.3.1 Storm Drain Improvement Installation Staging and Methods

Most sites for installation activities and staging would be in high density residential,
mixed urban, commercial, or industrial areas, as well as public transportation stations,
and along portions of State highways. Site preparation would include clearing, grubbing
and grading with bulldozers and dump trucks. Access roads would be prepared
concurrently with the site operations.

Catch Basin Inserts

Improvements to catch basins are expected to include concrete work, installation of
filters within the catch basins and installation of screens at the catch basin inlets. These
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activities entail concrete demolition and refinishing and field fabrication methods such
as welding and mechanical bolting. These improvements would be located in existing
catch basins within existing storm drain systems. Construction of new catch basins is
not specifically required to comply with the final Trash Amendments, although damaged
catch basins may require replacement or new catch basins may be an element of the
discretionary compliance program under Track 2. Existing catch basins are located
below sidewalks and streets with openings flush with the curb.

Catch basin improvements may include:

e Removal of manhole cover and accessing bottom of catch basin and manually
inserting prefabricated catch basin inserts in the bottom or interior of the catch
basin.

e Concrete demolition and removal if the entire catch basin needs replacement.

e Catch basin installation — this task pertains to catch basins that require
replacement.

e Concrete drilling and welding — this task is required to install fasteners and
bracing for screens and brushes at the storm drain inlets. These screens can be
welded onto the installed bracing.

e Concrete finishing — to restore site after installation is completed.

Installation of catch basin improvements would likely require the following types of tools:
compressor, hand power tools, hand tools, backhoe, welder, light-duty truck.

Gross Solid Removal Device and Vortex Separation System Installation

Gross Solids Removal Devices would be for new installations that are located in
transportation rights of way. These devices are typically fabricated off-site and
transported to the site for installation. The installation sites are typically not located in
areas of sensitive receptors'. Installation activities are expected to include:

e Site Preparation — a flat area of sufficient size to locate a concrete equipment
pad is required. Vegetation removal might be required, as well as placement of a
gravel sub-base for the area. The site should be selected for access by an
equipment crane, maintenance vehicles and trash collection vehicles.

e Fencing — security fencing is generally preferred for water quality treatment
systems located within existing structures in watersheds. Chain link fencing is
often selected which involves installation of fence poles. Fence screens are
often used in areas where a Gross Solids Removal Device causes adverse visual
impacts.

e Concrete pad — Gross Solids Removal Devices are generally fabricated as
modular units that are transported to the site and bolted to a concrete pad. This

14 Sensitive receptors include, but are not limited to, hospitals, schools, daycare facilities, elderly housing
and convalescent facilities. These are areas where the occupants are more susceptible to the adverse
effects of exposure to toxic chemicals, pesticides, and other pollutants.
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task involves preparing a level sub-base, placement of rebar and forms, and
pouring ready-mix concrete to form a pad of sufficient dimensions to support the
Gross Solids Removal Devices.

e Gross Solids Removal Device placement — the Gross Solids Removal Devices
are placed onto the concrete with an equipment crane and secured with anchor
bolts.

¢ Pipe fitting/connection — the storm drain conveyance piping is connected to the
Gross Solids Removal Device with standard plumbing connects such as unions
or joints. The connections are leak tested.

e Ultility service — for Gross Solids Removal Devices which require electrical
service, wiring from a nearby service connector would be made to a switchbox
located on the concrete pad. Appropriate conduit and wiring for outdoor service
would be used.

Equipment required to install Gross Solids Removal Devices is expected to include:
equipment crane, concrete mix truck, hand power tools, hand tools, backhoe, and light
duty truck. Caltrans provided descriptions of installation of Gross Solids Removal
Device in the report Phase | Pilot Study — Gross Solid Removal Devices (Caltrans
2003).

Trash Nets

Trash nets would be installed at the outlets of storm drains and channels. These
locations are typically located within the interior of the storm drain system where there is
limited public access. Installation of trash nets includes field joining techniques and
may include concrete repair. Trash net installation is expected to include:

e Preparation of concrete for installation of bracing to hold trash nets. Concrete
preparation may entail simple cleaning of the concrete surfaces to patching and
resurfacing of areas where the trash nets are to be attached.

e Installation of net bracing — net bracing is typically installed with anchor bolts.

e Attachment of the net to the bracing — simple mechanical devices is used to
attach the flexible netting to the metal bracing.

Tools required to install trash netting include: hand power tools, hand tools, backhoe,
and light duty truck. Impacts to air quality from installation equipment is expected to be
minimal and of a short duration, particularly if equipment is tuned and maintained in
good working condition to minimize emissions of criteria pollutants and particulates.
Noise impacts are expected to also be short term and are expected to be minimized
through installation practices, such as using noise barriers and modified work hours.

5.3.2 Maintenance of Treatment Controls and BMPs

Maintenance activities expected to occur for compliance with the final Trash
Amendments would include removing trash from catch basins, Gross Solids Removal
Devices, and trash nets and providing any mechanical service and repair that may be
required. Because each device is limited in the volume of trash that can be collected, it
is likely that relatively light-duty trucks can be used. Additionally, there is opportunity to
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consolidate the trash collected from catch basins, Gross Solids Removal Devices, and
trash nets with other trash to lessen the impacts associated with transport and disposal
of trash collected from storm drain improvements.

The impacts from maintenance activities associated with the final Trash Amendments
are expected to be minimized through modified work hours and dust suppression
methods. Spoils resulting from installation of storm drain improvements are expected to
be in relatively small in quantity. These spoils are expected to be disposed of in
licensed facilities.

5.4 Low-Impact Development Controls and Multi-Benefit Projects

The Storm Water Program at the Water Boards encourages the management of storm
water as a resource as identified in the California Water Code section 10562. The main
objective of treating storm water as a resource is to protect and restore those watershed
processes that are critical to watershed health. Multi-benefit projects that infiltrate and
treat storm water runoff are encouraged within MS4 Phase | and Phase Il permits.

The final Trash Amendments would allow for the use of LID as part of Track 2
implementation. LID approaches attempt to mimic a site’s predevelopment hydrology
through a series of practices including filtering storm water with natural media, detaining
storm water for infiltration into the ground, and retaining water onsite for reuse. LID is
often implemented through BMPs, including conservation designs, low impact
landscaping, and practices promoting improved infiltration, runoff storage, runoff
conveyance, and filtration (Metres 2013).

The final Trash Amendments would also allow for the use of multi-benefit projects as
part of Track 2 implementation. Multi-benefit projects should be designed to maximize
water supply, water quality, and environmental and other community benefits (Wat.
Code § 10562(b)(2)). Multi-benefit projects lead to collaborations with other agencies
and stakeholders to develop storm water infrastructure that improves storm water,
urban runoff quality, and improve wildlife habitat. Multi-benefit projects should focus on
regional and watershed-wide benéefits.

While LID and multi-benefit projects have not directly addressed trash as a traditional
pollutant in the past, additional measures can be included so that such projects
specifically address trash. For example, the City of Anaheim, as part of the Brookhurst
Street Improvement Project, converted impervious surfaces into a greenbelt area with
an earthen swale that accepts storm flows from the street, acts as a natural treatment
system, allows for limited infiltration, and drains to an existing storm drain inlet (City of
Anaheim 2010). Trash can get captured within the bioswales, which infiltrates the storm
water. A multi-benefit project should separate the storm water from the trash, thus
removing the ability for trash to be transported to a receiving water body via storm
water. The trash that accumulates within the bioswale should still be removed. To
capture the remaining trash in storm water, an insert could be placed in the storm drain
inlet to prevent trash from entering the storm water system. Another example of a multi-
benefit project could be a retention basin, where the primary function is to recharge the
local groundwater aquifer. To capture trash in the retention basin, a trash net at the
retention basin overflow could be installed to capture any trash leaving the retention
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basin when storm water inflow exceeds the capacity of the retention basin. LID and
multi-benefit projects provided many environmental benefits from improved water
quality, reduced number of flooding events, restored aquatic habitat, improved
groundwater recharge, and enhanced urban aesthetics. By incorporating trash controls
into LID and multi-benefit projects, a permittee can address numerous water quality
pollutants within the urban and storm water landscape.
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6 ENVIRONMENTAL EFFECTS OF TRASH AMENDMENTS

6.1 Introduction

The Water Quality Control/208 Planning Program, found in title 23, California Code of
regulations sections 3775-3781 has been certified as an exempt regulatory program by
the Secretary for Resources (Cal. Code Regs., tit. 14,§ 15251, subd. (g)) and,
therefore, the State Water Board is exempt from the requirements of preparing separate
documents in compliance with CEQA. However, the State Water Board must conduct
an environmental analysis of its actions in a draft SED as part of its approval or
adoption according to California Code of Regulations, title 23, section 3777 (see also,
Pub. Res. Code § 21159). This Final Staff Report is being used to satisfy this
requirement.

CEQA'’s “certified regulatory program” exemption is limited, however, and the State
Water Board in the SED must still comply with CEQA’s overall objectives to: inform the
decision makers and the public about the potentially significant environmental effects of
a proposed project; identify ways that significant adverse environmental impacts may be
mitigated; and prevent significant, avoidable adverse environmental impacts by
changing the proposed project or requiring mitigation measures. There are certain
guiding principles that are contained in the CEQA Guidelines that help to inform the
Water Board’s certified regulatory process and preparation of the draft SED:

Forecasting: Drafting an EIR or preparing a Negative Declaration necessarily
involves some degree of forecasting. While foreseeing the unforeseeable is not
possible, an agency must use its best efforts to find out and disclose all that it
reasonably can (Cal. Code Regs., tit. 14, § 15144).

Speculation: If, after thorough investigation, a Lead Agency finds that a particular
impact is too speculative for evaluation, the agency should note its conclusion
and terminate discussion of the impact (Cal. Code Regs., tit. 14, § 15145).

Specificity: the degree of specificity required in an Environmental Impact Report
[or an Environmental Impact Report — equivalent document, such as an SED] will
correspond to the degree of specificity involved in the underlying activity which is
described in the Environmental Impact Report” (Cal. Code Regs., tit. 14, §
15146)

Standards for Adequacy: An EIR (or Negative Declaration) should be prepared
with a sufficient degree of analysis to provide decision makers with information
which enables them to make a decision which intelligently takes account of
environmental consequences. An evaluation of the environmental effects of a
proposed project need not be exhaustive, but the sufficiency of an EIR (or
Negative declaration) is to be reviewed in the light of what is reasonably feasible.
The courts have looked not for perfection but for adequacy, completeness, and a
good faith effort at full disclosure (Cal. Code Regs., tit. 14, § 15151).

This section of the Final Staff Report, as well as the Environmental Checklist in
Appendix B, identifies and evaluates the potential environmental impacts that may arise
from final Trash Amendments and the reasonably foreseeable methods of compliance.
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It also discusses mitigation, where applicable, for the identified potentially significant
impacts (Cal. Code Regs., tit. 23, § 3777(b)). The implementation alternatives for
achieving compliance with the final Trash Amendments are described in detail in
Section 8 of this document. Impacts believed to be potentially significant are described
in this section, while impacts that are considered less than significant or where there is
no effect are described in Environmental Checklist contained in Appendix B. The
following resource areas are included in this section, each of which includes a
description of potential impacts, and mitigations.

Section 6.2 Air Quality

Section 6.3 Biological Resources
Section 6.4 Cultural Resources

Section 6.5 Geology/Soils

Section 6.6 Greenhouse Gas Emissions
Section 6.7 Hazards and Hazardous Materials
Section 6.8 Hydrology/Water Quality
Section 6.9 Land Use/Planning

Section 6.10 Noise and Vibration

Section 6.11 Public Services

Section 6.12 Transportation/Traffic
Section 6.13 Utilities/Service Systems

6.1.1 Impact Methodology

Any potential environmental impacts associated with the final Trash Amendments
depend upon the specific compliance methods selected by the complying permittee,
most of whom will be public agencies subject to their own CEQA obligations (see Pub.
Res. Code § 21159.2). This document identifies broad mitigation approaches that
could be considered at a statewide level. Consistent with Public Resources Code
section 21159 and the State Water Board’s certified regulatory program, the document
does not engage in speculation or conjecture, but rather considers the potential
environmental impacts of the final Trash Amendments and reasonably foreseeable
methods of compliance, the feasible mitigation measures, and feasible alternatives
(including alternative means of compliance) which would meet the project objectives
and avoid or reduce the potentially significant impacts of the proposed project.

Within each of the subsections listed above, this document evaluates the potentially
significant impacts of the proposed project and each implementation alternative relative
to the subject resource area. The implementation alternatives evaluated in this
document are evaluated on a statewide level for impacts for each resource area.
Project-level analysis is expected to be conducted by the appropriate public agencies
prior to implementation of project specific methods of compliance with the final Trash
Amendments. The environmental analysis in this document assumes that the project
specific methods of compliance with the final Trash Amendments would be designed,
installed, and maintained following all applicable state and local laws, regulations, and
ordinances. Several handbooks are available and currently used by municipal agencies
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that provide guidance for the selection and implementation of BMPs (CASQA 2003a;
2003b, Water Environment Research Foundation 2005, Caltrans 2010).

6.1.2 Level of Analysis

The State Water Board is the lead agency for the final Trash Amendments, while the
responsible agencies identified in Section 2.11 (Agencies Expected to use this Staff
Report in their Decision Making and Permits) may be the lead agency for CEQA
compliance for approval and implementation of a project specific method of compliance
with the final Trash Amendments.

The State Water Board does not specify the actual means of compliance by which
permittees choose to comply with the final Trash Amendments. However, as required
by the State Water Board'’s certified regulatory program, this draft SED analyzes the
potential environmental impacts of the final Trash Amendments and the reasonably
foreseeable methods of compliance on a statewide level. The specificity of the “activity”
described in this draft SED related to the reasonably foreseeable methods of
compliance is of a general nature and the level of analysis of the potentially significant
adverse environmental effects is commensurate with that level of detail. At the time of
approval of a project-specific compliance project where the detail of the method of
compliance is known, a project-level environmental analysis may be performed by the
local approval agency.

Project-level impacts of the reasonably foreseeable methods of compliance will
necessarily vary depending on the choice of compliance and the size, location, and type
of discharger and the environmental resources in and around the project site. It would
be speculative to estimate the specific impacts of the final Trash Amendments caused
by implementation of a project-specific compliance method. It is possible that, at a
specific site with particularly sensitive environmental resources, implementation with
compliance measures in either in Track 1 or 2 could cause potentially significant
impacts as compared to baseline conditions. Since it is speculative to estimate the
type, size, and location of any particular compliance method (e.g., type of construction
activities and type of resources adversely affected by those activities), this evaluation
makes no attempt to quantify the impacts associated with implementation or
maintenance of a particular compliance method.

Per the requirements of the State Water Board’s environmental regulations, the
resource analysis in this section includes:

¢ An identification of any significant or potentially significant adverse environmental
impacts of the proposed project;

e An analysis of reasonable alternatives to the project and mitigation measures to
avoid or reduce any significant or potentially significant adverse