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Dear Ms. Halsey:

The State Water Resources Control Board (State Water Board) and the San Diego Regional
Water Quality Control Board (San Diego Water Board) (collectively, “Water Boards”) jointly submit
this Opposition to Test Claim No. 16-TC-05 (Test Claim). The Test Claim was filed with the
Commission on State Mandates (Commission) by the County of Riverside and the Riverside
County Flood Control and Water Conservation District and the cities of Murrieta, Temecula and
Wildomar (Claimants). Claimants seek reimbursement of estimated and other unspecified costs
of implementing or complying with certain requirements set forth in San Diego Water Board Order
No. R9-2013-0001, as amended by Orders No. R9-2015-0001 and R9-2015-0100 (Regional
Permit). The Regional Permit, issued pursuant to the National Poliutant Discharge Elimination
System (NPDES) Permit Program, has covered Claimants’ discharges to waters of the United
States since the effective date of the last amendment to the Regional Permit in November 2015.
According to Claimants, many of the requirements at issue in this particular permit are unfunded
state mandates that require subvention. For the reasons set forth below, the Commission should
deny the Test Claim in its entirety.

. INTRODUCTION

'The federal Clean Water Act (CWA)? prohibits discharges of pollutants to waters of the United
States except in compliance with a NPDES permit. The San Diego Water Board issued the

" San Diego Region Order No. R9-2013-0001 and National Pollutant Discharge Elimination System (NPDES) Permit
No. CAS0109266, was amended by Orders Nos. R9-2015-0001 and later R9-2015-0100 to include dischargers in
Orange and Riverside Counties, respectively, among other revisions.

2 Federal Water Pollution Control Act (FWPCA; 33 U.S.C.A. §§ 1251 et seq.) The federal Act is referred to
herein by its popular name, the Clean Water Act (CWA) and the code sections used are those for the CWA.
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Regional Permit® pursuant to the CWA, its implementing regulations, and guidance from the
United States Environmental Protection Agency (U.S. EPA) on May 8, 2013.* It was later
amended in 2015 to provide coverage to Orange County copermittees (February 2015) and later
Riverside County copermittees (November 2015). Broadly, the Regional Permit regulates the
discharge of storm water (wet weather) from and non-storm water (dry weather) discharges into
the municipal separate storm sewer systems (MS4s) within the San Diego Region, which drain
into the watersheds of the San Diego Region, in the following ways:

« By prohibiting the discharge of non-stormwater discharges into the Copermittees’™ MS4s;

e By requiring controls to reduce the discharge of pollutants to the “maximum extent
practicable,” or MEP; ®

e By requiring that Copermittees take actions, known as Best Management Practices
(BMPs), to reduce the flow of pollutants into waters in the San Diego Region in order to
improve water quality;” and

e By requiring Copermittees to perform monitoring and reporting designed to determine
whether they are operating in compliance with their federal permit.®

Claimants bring this Test Claim to determine who must pay for many of the Regional Permit’s
provisions. Specifically, Claimants invoke California Constitution article Xill B § 6, arguing that
the Regional.Permit imposes unfunded State mandates that require subvention. Article Xl B,
section 6, of the California Constitution provides, “[wlhenever the Legislature of any state agency
mandates a new program or higher level of service on any local government, the State shall
provide a subvention of funds to reimburse that local government for the costs of the program or
increased level of service.” In order to obtain reimbursement, the Claimants must show as a
threshold matter that the state has imposed new programs or created a “higher level of service”
over the previously required level of service.® The California Supreme Court has defined a
“program” for purposes of article XllI B, section 6 of the California Constitution, as: (1) programs
that carry out the governmental function of providing services to the public, or (2) laws which, to
implement a state policy, impose unique requirements on local governments and do not apply
generally to all residents and entities in the state.'® A “higher level of service” occurs when the
new “requirements were intended to provide an enhanced service to the public.”'* Conversely,
Claimants are not entitled to subvention if the costs are imposed as a result of federal mandates

3 References to the Regional MS4 Permit are interchangeable with Regional Permit.

4 The State Water Board and San Diego Water Board have been authorized by the U.S. EPA to issue NPDES permits—
which are mandated by the CWA—in lieu of issuance of these permits by U.S. EPA. See, discussion, infra, at
Background Section 1.

5 Copermittees used herein refers to a subset of or all 38 entities regulated under the Regional Permit. Claimants as
used herein refers only to the County of Riverside, Riverside County Flood Control and Conservation District, and the
cities of Murrieta, Temecula and Wildomar, within the San Diego Region.

6 CWA § 402(p)(3)(B)(ii).
740 CFR § 122.2.
& See CWA §§ 308(a), 402(a)(1); 40 CFR §§ 122.41 (h), ()-(1), 122.44(i) and 122.48.

9 Cal. Const., Art. Xill B, § 6, subd. (a); San Diego Unified School Dist. v. Commission on State Mandates
(2004) 33 Cal.4t 859, 878; Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 830, 835-836.

10 Cal. Const., Art. XIlIB, § 6, subd. (a); San Diego Unified School Dist., supra, at p. 878; Lucia Mar Unified
School Dist., supra, at p. 835.

11 San Diego Unified School Dist., supra, 33 Cal.4™ at p. 878.
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rather than state mandates, if they proposed the permit provisions, or if any additional costs
beyond a federal mandate are de minimis. Finally, Claimants must establish that they are required
to use tax monies to pay for permit implementation of permit provisions before receiving
reimbursement.’? If Claimants have the “authority to levy service charges, fees, or assessments
sufficient to pay for the mandated program or increased level of service,” no subvention is
required.’

As explained in detail below, Claimants are not entitled to subvention of funds for the provisions
challenged through their Test Claim. There are several reasons for this. First, the Regional
Permit is not a “program” subject to article Xlll B, section 6 of the California Constitution.
Claimants are unable to show that the requirements of the Regional Permit carry out a
governmental function of providing public services or is unique to local government. Compliance
with NPDES laws and regulations, and specifically with stormwater and non-stormwater
permitting requirements, is required by private industry as well as non-local governments.
NPDES permits governing private entities contain similar provisions requiring that those entities
manage stormwater and non-stormwater to prevent or reduce discharges of pollutants.

Second, assuming a Permit is a “program,” there is no evidence that many of the requirements at
issue impose a new program. To the contrary, the San Diego Water Board issued the first
municipal storm water permit to Claimants and others in 1990, pursuant to the CWA amendments
of 1990." In 1998, and again in 2004 and 2010, the San Diego Water Board renewed the
Claimants’ permit. The Permit that is the subject of this test claim is the fifth such permit, and
many (if not all) of the requirements at issue here are not new.

Third, again assuming the Permit is a “program,” there also is no evidence suggesting that any of
the programs or requirements imposed upon copermittees a higher level of service. As a general
matter, the Regional Permit carries over and builds on the prior permit programs and implements
independent federal requirements, all with a focus on water quality outcomes. Innovations
included in the Permit are a part of the iterative process and applied technological advances, both
of which are contemplated by federal law.®

Fourth, Claimants have not shown (and cannot show) that the challenged provisions constitute
state (versus federal) mandates. Indeed, when it considered the Permit, the San Diego Water
Board specifically found that its provisions and requirements were necessary to meet the MEP

2 See Cal. Gov. Code § 17556.

13 Cal. Gov. Code § 17556 subd. (d).

4 Order 90-46 was issued to Riverside County Copermittees in July 1990.
15 Order No. 98-02, Order No. R9-2004-001, and Order No. R9-2010-0016.

6 See, e.g., 55 Fed. Reg. 47990, 48052 (“EPA anticipates that storm water management programs will evolve and
mature over time.”); 64 Fed. Reg. 68722, 68754; Dec. 8, 1999 (“EPA envisions application of the MEP standard as an
iterative process.”); and Interim Permitting Approach for Water Quality-Based Effluent Limitations in Stormwater
Permits (Sept. 1, 1996) (“The interim permitting approach uses BMPs in first-round storm water permits, and expanded
or better-tailored BMPs in subsequent permits, where necessary, to provide for the attainment of water quality
standards.”)
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standard, and that they were based exclusively on federal law." The factual findings supporting
this legal conclusion are entitled to deference by the Commission, and should not be disturbed.'®

Fifth, even if there were substantial evidence supporting Claimants’ challenges to the Permit (and
there is not), one or more exceptions under mandates law applies to each provision, precluding
a finding that subvention of funds is required.

Further, Claimants rely on the California Supreme Court decision in Department of Finance v.
Commission on State Mandates (2016) 1 Cal.5th 749, as modified on denial of rehearing (Nov.
16, 2016) (Department of Finance), in support of its position. However, Claimants’ challenges
here are distinguishable. The Supreme Court’s opinion was limited to a narrow issue: whether the
Clean Water Act's MEP standard required the four provisions concerning trash receptacles and
inspections in the 2001 Los Angeles County MS4 Permit to reduce the discharge of pollutants to
the MS4.1°

By contrast, the Regional Permit here reflects the San Diego Water Board’s findings and
determinations that requirements in the permit, including each of the challenged terms, were
necessary to comply with the CWA and its implementing regulations and, thus, the permit was
based entirely on federal authority.? The Supreme Court noted the absence of these findings in
the LA Permit and further opined that such findings would be entitled to deference.?' In addition,
the Supreme Court’s primary focus was the construction of MEP. But as set forth below, this Test
Claim raises the following legal questions or factually distinct circumstances that the Supreme
Court did not address:

1. Unlike the Los Angeles Regional Water Quality Control Board in the Department of
Finance case, the San Diego Water Board found the permit requirements at issue in this
test claim were federal mandates. “Had the Regional Board found when imposing the
disputed permit conditions, that those conditions were the only means by which the
maximum extent practicable standard could be implemented, deference to the board’s
expertise in reaching that finding would be appropriate.”? Such findings are “case specific,
based among other things on factual circumstances.”®

2. Since the narrow issues presented by the appellants in Department of Finance was limited
to the federal mandates exception concerning the MEP standard, the Los Angeles County
MS4 permittees and Los Angeles Water Board did not argue at the Supreme Court
whether each of the four challenged requirements in the 2001 permit were a new program
or higher level of service.?* That issue, as well as others, was remanded back to the trial

17 Regional Permit, Attachment F, Fact Sheet (hereafter, “Fact Sheet"), p. F-33.

18 Department of Finance v. Comm’n on State Mandates (2016) 1 Cal.5th 749, as modified on denial of rehearing (Nov.
16, 2016) (Department of Finance).

19 Department of Finance, 1 Cal.5th at p. 757 (citing CWA § 402(p)(3)(B)).
20 Regional Permit, Attachment F, Fact Sheet, p. F-35.

21 Department of Finance, 1 Cal.5th at p. 768.

22 Ibid.

23 Ipid., fn. 15.

24 Ipid., at p. 762.
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court for further proceedings. Here, the Water Boards contend that none of the challenged
requirements is a new program or higher level of service.

3. There was no evaluation of whether the contested provisions were required under a TMDL
or other independent federal mandate such as the mandate to effectively prohibit non-
storm water discharges into their MS4s or for permittees to self-monitor their discharges
and the impacts, if any, such discharges have on surface waters. These are critical issues
in this test claim.

4. Unlike here, none of the four requirements evaluated by the Supreme Court were
identifiable terms in any U.S. EPA-issued MS4 NPDES permits in the record.? Here, the
Boards point to similar or identical provisions in EPA-issued NPDES permits or guidance.

5. The Supreme Court did not evaluate whether the local government had the authority to
levy fees or assessments pursuant to Government Code section 17556, subdivision (d).®

6. The Supreme Court did not consider the exception to unfunded state mandates for
generally applicable requirements. The Permit’s discharge requirements are generally
applicable and do not impose “unique” obligations on municipal entities.?”

Accordingly, and because the Supreme Court’s November 16, 2016, modifications to its opinion
underscore that the determination of whether a particular requirement exceeds the federal
standards is a case-specific, factual determination, the Department of Finance deC|S|on is largely,
if not wholly, inapplicable to this case.

Finally, and to the extent that Claimants also invoke the recent California Court of Appeal, Third
Appellate District, decision concerning the 2007 San Diego County MS4 Permit in Department of
Finance v. Commission on State Mandates, 18 Cal.App.5" 661 (the “San Diego DOF Decision”),
the decision likewise is inapplicable to this Test Claim. Notably, like Department of Finance, the
San Diego DOF Decision did not address critical questions here, including but not limited to: (a)
whether NPDES permits or the requirements therein are a “program,” including whether the
requirements have general applicability; (b) whether the requirements at issue are new or
represent a higher level of service than required in previous permits; (c) whether requirements
implementing the Clean Water Act’s effective prohibition of non-stormwater discharges through
the MS4 to receiving waters is federally mandated; (d) whether permit provisions implementing
TMDLs required by section 303(d) of the Clean Water Act are federally mandated; (e) whether

25 Ibid. at pp. 761 and 771-72.

2 Jpid. at p. 761 (acknowledging that the Commission found that the local governments were not entitled to
reimbursement because they had authority to levy fees to pay for the required inspections, an issue the Supreme Court
did not review).

27 The Water Boards note that in several instances Claimants rely upon the Commission’s prior findings in Statement
of Decisions in In re Test Claim on: Los Angeles Regional Water Quality Control Board Order No. 01-182, Case Nos.
03-TC-04, 03-TC-19, 03-TC-20, 03-TC-21 (July 31, 2009) and In re Test Claim on San Diego Regional Water Quality
Control Board Order No. R9-2007-0001, Case No. 07-TC-09 (March 26, 2010) as support for the arguments in this
Test Claim. In considering the challenged Permit provisions, the Water Boards urge the Commission to recognize
factual distinctions between the permits and the fact that challenges to the Commission’s findings on mandates law
matters in the Statement of Decisions have not yet been fully resolved by the courts. Specifically, the courts have not
yet determined how, if at all, the Department of Finance decision affects that matter and numerous other issues were
raised but not addressed by Department of Finance.
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permit provisions establishing monitoring and reporting requirements are federally mandated; and
(f) whether permittees have the authority to impose fees or charges to fund the programs at issue.

In summary, for the reasons set forth below, Claimants’ Test Claim must be denied in its entirety.
. BACKGROUND

In this section, the Water Boards provide an overview of the legal and regulatory context for the
Water Boards’ decisions, and the issuance of MS4 permits, under federal law generally, and for
the Regional Permit in particular.

A. Regulatory Overview of the Clean Water Act MS4 Program

In 1972, Congress extensively amended the CWA to implement a permitting system for all
discharges of pollutants from “point sources” to waters of the United States.?® The permits are
known as “NPDES permits,” and the 1972 amendments allowed U.S. EPA to authorize states to
issue these permits.?® California was the first state in the nation to obtain such authorization.*
In order to obtain this authorization, the California Legislature amended the Water Code, finding
that the state should implement the federal law in order to avoid direct regulation by the federal
government.®! The California legislature mandated that California’s permit program must ensure
consistency with federal law.?

The State Water Board and the nine regional water boards are the state agencies charged with
implementing the federal NPDES program.3® The State Water Board’s regulations incorporate the
U.S. EPA regulations implementing the federal permit program.3* Therefore, both the CWA and
U.S. EPA regulations are applicable to the permit program in California.® In California, permits to
allow discharges into state waters are termed “waste discharge requirements.”® When issuing
permits for discharges to waters of the United States, the term “waste discharge requirements” is
equivalent to the term “permit” in the CWA.*” Thus, waste discharge requirements that the Water

28 CWA §§ 301 and 402. “The term ‘point source’ means any discernible, confined and discrete conveyance, including
but not limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated
animal feeding operation, or vessel or other floating craft, from which pollutants are or may be discharged. This term
does not include agricultural stormwater discharges and return from irrigated agriculture.” (CWA § 502(14).) The
Claimants’s MS4 is a point source. (40 C.F.R. § 122.26(b)(4).)

29 CWA § 402(b).

30 Since that time, forty-six other states have received U.S. EPA’s approval to issue NPDES permits. The list of states
with the U.S. EPA’s approval to issue NPDES permits can be found at https://www.epa.gov/inpdes/npdes-state-
program-information. Idaho, Massachusetts, New Hampshire, New Mexico, the District of Columbia, and many U.S.
territories do not have approved NPDES programs.

31 Wat. Code, § 13370 et seq., adding Chapter 5.5 to the Porter-Cologne Water Quality Control Act.
82 /d., § 13372.

%3 Id., § 13370.

34 Cal. Code Regs., tit. 23, § 2235.2.

35 The permits may also include additional state requirements. (Cal. Code Regs., tit. 23, § 2235.3; City of Burbank v.
State Water Resources Control Bd. (2005) 35 Cal.4th 613.)

3 Wat. Code, § 13263.
37 |d., § 13374.
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Boards issue for discharges to waters of the United States are NPDES permits under federal law.
When the San Diego Water Board, a state agency, issues an NPDES permit in lieu of U.S. EPA,
it must adopt as stringent a permit as the federal agency would have.3®

To ensure that state-authorized programs comply with the U.S. EPA’s mandates and federal law,
the U.S. EPA maintains oversight and supervision of these programs. The state must provide the
U.S. EPA with proposed permits and notice of any action related to a discharger's permit
application.®®* The U.S. EPA may object to a permit, finding that it violates the CWA’s
requirements.“ Should the U.S. EPA determine that a state program does not comply with federal
NPDES program guidelines, it may withdraw approval for the state program.*!

The CWA prohibits the discharge of pollutants from point sources to waters of the United States,
except in compliance with an NPDES permit.#? In 1973, U.S. EPA issued regulations that
exempted certain types of discharges from NPDES permit requirements that it determined at that
time were administratively difficult to regulate, including stormwater runoff. The reason that such
regulation was deemed difficult is that stormwater runoff is much more diffuse, discharging at
numerous points across the landscape. It runs off urban streets, into gutters and drainage ways,
and flows directly into streams, lakes, and the ocean.®® This exemption was overruled in Natural
Resources Defense Council v. Costle (1977),** which held that the exemption was illegal, and
ordered U.S. EPA to require NPDES permits for stormwater discharges. In Costle, the court
suggested innovative methods for permitting, including using general permits for numerous
sources and issuing permits that “proscribe industry practices that aggravate the problem of point
source pollution.”® Where permits prescribe actions that dischargers must implement to prevent
or reduce pollutant discharges, these requirements are commonly called “best management
practices” (BMPs).46

Controlling MS4 discharges is important, because stormwater and non-stormwater discharges
are one of the most significant sources of water pollution in the nation.*” When stormwater flows
over urban environs, it collects heavy metals, sediments, nutrients (nitrogen and phosphorus),
trash and debris, petroleum products, untreated sewage, pesticides, and other toxic pollutants,

38 CWA § 402(b).

%9 Ipid., subd. (d)(1).
40 Ipid., subd. (d)(2).
41 Ibid., subd. (c)(3).

42 CWA § 301(a). In general, “navigable waters” or “waters of the United States,” includes all surface waters, such as
rivers, lakes, bays and the ocean. (CWA § 502.)

43 The chief traditional categories of discharges subject to NPDES permits are industrial process wastewater and
sanitary sewer effluent. Both of these discharges are typically processed in a treatment plant before they are discharged
to surface waters.

44 Natural Resources Defense Council v. Costle (1977) 568 F.2d 1369.
45 [d., at 1380.

46 40 C.F.R. § 122.2 (“Best management practices (“BMPs”) means schedules of activities, prohibitions of practices,
maintenance procedures, and other management practices to prevent or reduce the pollution of “waters of the United
States.” BMPs also include treatment requirements, operating procedures, and practices to control plant site runoff,
spillage or leaks, sludge or waste disposal, or drainage from raw material storage.”).

47 Environmental Defense Center, Inc. v. EPA (9th Cir. 2003) 344 F.3d 832, 840.
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which are then discharged to creeks, rivers, estuaries, and oceans.*® In addition to stormwater,
the MS4 collects non-stormwater runoff from urban activities such as street and vehicle washing,
potable water system testing, and discharges from groundwater treatment programs. In addition
to urban activities, illicit discharges and connections to MS4 are another source of non-stormwater
discharges.®® These non-stormwater discharges can also contain pollutants that impair the
beneficial uses (e.g., recreation, habitat protection, etc.) of the nation’s waters. While non-
stormwater discharges are most obvious during dry periods and are seen as the water flowing in
the gutters, they can and do occur year--round.

Following the Costle decision, in 1987, Congress amended the CWA, specifically requiring
stormwater permits for industrial and municipal stormwater runoff.5° The amendments require
NPDES permits for a discharge from a MS4 serving a population of 100,000 or more.’" The CWA
contains three provisions specific to permits for MS4s: (1) permits may be issued on a system- or
jurisdiction-wide basis; (2) permits must include a requirement to effectively prohibit non-
stormwater discharges into storm sewers; and (3) permits must require controls to reduce the
discharge of pollutants to the maximum extent practicable (MEP), including management
practices, control techniques and system, design and engineering methods, and such other
provisions as the [permitting agency] determines appropriate for the control of such poliutants.>?
The state is required, by federal law, to select the BMPs.*

On November 16, 1990, U.S. EPA published regulations addressing discharges of stormwater
and non-stormwater from MS4s.5* The regulations establish minimum requirements for MS4
permits and generally focus on the requirement that MS4s implement programs to reduce the
amount of pollutants found in stormwater discharges to the MEP. However, the regulations also
require the MS4’s program to include an element to detect and remove illicit discharges and
improper disposal into the storm sewer. “lilicit discharges” defined in the regulations is the most
closely applicable definition of “non-storm water” contained in federal law, and the terms are often
used interchangeably. The State Water Board has concluded that “U.S. EPA added the illicit
discharge program requirement with the stated intent of implementing the CWA's provision
requiring permits to ‘effectively prohibit non-storm water discharges.”®

B. Overview of Legal Standards for MS4 Permits

The CWA does not provide a specific set of permit terms that the permitting agency must include
in each MS4 permit. Rather, the CWA and U.S. EPA’s regulations require a permitting agency to

48 Id. at pp. 840-841.
49 Ibid.
50 CWA § 402(p).

51 Id., subd. (p)(2)(C). U.S. EPA defines MS4s that serve a population over 250,000 as “large” MS4s. U.S. EPA issued
regulations in 1999 extending permit requirements to small MS4s (those serving a population of less than 100,000).

52 I, subd. (p)(3)(B).

53 NRDC v. U.S. EPA (9th Cir. 1992) 966 F.2d 1292.
54 55 Fed. Reg. 47990 ef seq. (Nov. 16, 1990).

55 40 C.F.R. § 122.26(d)(2)(iv)(B).

56 State Board Order WQ 2009-0008, p. 4 (withdrawn on other grounds); see also State Water Board Order WQ 2015-
0075, p. 63 (“the illicit connection and illicit discharge elimination program is a means to implement the non-storm water
prohibition and [is] independently implementable and enforceable”).
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determine what controls are necessary to meet federal requirements in a particular MS4 permit.
The applicable legal standards that permitting authorities must meet when issuing MS4 permits
are set forth in CWA section 402(p)(3)(B)(ii) and (iii) and require that MS4 permits:

(i) shall include a requirement to effectively prohibit non-stormwater discharges
into the storm sewers, and

(ii) shall require controls to reduce the discharge of pollutants to the maximum
extent practicable, including management practices, control techniques and
system design and engineering methods, and such other provisions as the
Administrator or the State determines appropriate for the control of such pollutants.

Federal and state permitting agencies must comply with these legal standards.%”

To obtain coverage under an NPDES permit, federal regulations specify the information that
applicants for MS4 permits must include in their applications that the permitting agency will be
considering in issuing the permit.%®® For the large and medium MS4s, the application requirements
are extensive. Applications:

shall include a comprehensive planning process which involves public participation
and where necessary intergovernmental coordination, to reduce the discharge of
pollutants to the maximum extent practicable using management practices, control
techniques and system, design and engineering methods, and such other
provisions which are appropriate. The program shall also include a description of
staff and equipment available to implement the program. Separate proposed
programs may be submitted by each coapplicant. Proposed programs may impose
controls on a systemwide basis, a watershed basis, a jurisdiction basis, or on
individual outfalls. Proposed programs will be considered by the Director when
developing permit conditions to reduce poIIutants in discharges to the maximum
extent practicable.>®

Among other things, the federal regulations also require that a proposed management program
must address oversight of discharges into the MS4 from the general population, and from
industrial and construction activities within its jurisdiction and shall include “[a] description of
structural and source control measures to reduce pollutants from runoff from commercial and
residential areas that are discharged from the municipal storm sewer system that are to be
implemented during the life of the permit, accompanied with an estimate of the expected reduction
of pollutant loads and a proposed schedule for implementing such controls.”™ Permit applications

57 CWA § 402(b). Included in this federal standard is the requirement that MS4 permits “shall . . . includ[e] . . . such
other provisions as the Administrator or the State determines appropriate for the control of pollutants.” (CWA §
402(p)(3)(BYiii).) The word “shall” modifies compliance with MEP as well as this latter clause. Thus, in addition to
requiring controls to reduce the discharge of pollutants to the MEP, this provision requires the Los Angeles Water
Board, when appropriate, to include provisions that go beyond MEP. The provisions contested in this Test Claim,
however, concern only the non-stormwater discharge prohibition and the MEP standard.

58 40 C.F.R. § 122.26(a)(4). U.S. EPA regulations have varied requirements depending on the size of the population
served by the MS4. As stated earlier, a “large” MS4 serves a population of 250,000 or more. (40 C.F.R. § 122.26(b)(4).)
Claimants (and collectively the other entities regulated by the Permit) exceeds the minimum population for a large MS4.

5 /g, subd. (d)(2)(iv).
80 Id., subd. (d)(2)(iv)(A).
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must also describe programs for education and outreach to the general public, and to certain
categories of municipal workers.®' U.S. EPA has made clear that permit terms must be “clear,
specific, and measurable.”?

The Federal MEP Standard

The maximum extent practicable or “MEP” standard is akin to a technology-based standard and
was first established in the CWA in 1987. The fundamental requirement that municipalities reduce
pollutants in MS4s to the MEP remains a cornerstone of the mandate imposed on municipalities
by the federal CWA and implementing NPDES regulations. Meeting the MEP standard is
generally a result of emphasizing robust pollution prevention through various programs and
structural measures, with treatment methods serving as additional lines of defense. These
pollution prevention methods require municipalities to take actions that will lessen the incidence
of pollutants entering the storm drains by regulating the behavior and practices of the
municipalities, their residents, and their businesses.

The MEP approach is an ever-evolving, flexible and advancing concept, which considers technical
and economic feasibility. As knowledge and technology regarding controlling stormwater runoff
continues to evolve, so too must the actions that are taken to comply with the standard. In addition
to regulations, U.S. EPA has issued guidance documents that discuss the type of BMPs that
should be included in MS4 permits in order to reduce the discharge of pollutants in stormwater to
the MEP.%3 Successive permits issued to MS4 dischargers thus require greater levels of specificity
over time in defining what constitutes MEP. This is consistent with Congress’ intent that state
management programs evolve based on changing conditions from program development and
implementation and corresponding improvements in water quality.®* This is also consistent with
the U.S. EPA’s guidance that successive permits for the same MS4 must become more refined
and detailed. The MEP standard, which the San Diego Water Board found the permit provisions
necessary to meet in this case, is discussed in more detail below as relevant to challenged permit
provisions.

81 /d., subds. (vV)(A)X(6), (B)(6), (C)(4); see also, 40 C.F.R. § 122.34(b)(1), establishing public education and outreach as
a minimum control measure for small MS4s. The initial requirements for small MS4s were considered to be less
stringent than those for Phase | MS4s, such as Permittees. (64 Fed. Reg. 68722 (Dec. 8, 1999).)

62 See generally 81 Fed. Reg. 89320 (Dec. 9, 2016).

8 See, e.g., MS4 Permit Improvement Guide (Apr. 2010). Prior to issuance of the MS4 Permit Improvement Guide,
U.S. EPA provided BMP “menus” for the required elements of a MS4 permittee’s stormwater management program as
required by 40 C.F.R. § 122.26(d)(2)(iv).

84 Federal regulations and companion U.S. EPA guidance convey the expectation that the level of specificity in a permit
reconsidered and reissued every five years will increase over time whereby each successive permit becomes more
refined, detailed, and expanded as needed, based on experience under the previous permit. E.g., 55 Fed. Reg. 47990,
48052 (“EPA anticipates that storm water management programs will evolve and mature over time.”); 64 Fed. Reg.
68722, 68754; Dec. 8, 1999) (“EPA envisions application of the MEP standard as an iterative process.”); and Interim
Permitting Approach for Water Quality-Based Effluent Limitations in Stormwater Permits (Sept. 1, 1996) (“The interim
permitting approach uses BMPs in first-round storm water permits, and expanded or better-tailored BMPs in subsequent
permits, where necessary, to provide for the attainment of water quality standards.”).)
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The Federal Prohibition on Non-Stormwater Discharges

Wholly independent from the MEP standard is the CWA requirement that MS4 permittees
effectively prohibit non-stormwater discharges to their MS4s.%® Under CWA section
- 402(p)(3)(B)(ii), permitting agencies must ensure that permits for MS4 discharges include
requirements necessary to “effectively prohibit non-stormwater discharges into the storm sewers.”
U.S. EPA has defined “storm water” to mean “stormwater runoff, snow melt runoff and surface
runoff and drainage.”® While “non-stormwater” is not defined in the CWA or federal regulations,
the federal regulations define “illicit discharge” as “any discharge to a municipal separate storm
sewer that is not composed entirely of storm water and that is not covered by an NPDES permit
(other than the NPDES permit for discharges from the municipal separate storm sewer and
discharges resulting from firefighting activities).”” This definition is the most closely applicable
definition of “non-stormwater” contained in federal law. Non-stormwater discharges are generally
considered dry weather discharges. In general, the requirement to “effectively prohibit” non-
stormwater discharges requires MS4 owners and operators to prohibit flows to the MS4s by
implementing a program to detect and remove illicit discharges, or by requiring a discharger to
obtain a separate NPDES permit for the non-stormwater discharge into the storm sewer.%®

The Federal Requirement That Permits Include Other Provisions the Permitting Agency
Determines Appropriate for the Control of Pollutants

In addition to requiring controls to reduce the discharge of pollutants to the MEP, CWA section
402(p)(3)(B)(iii) requires that MS4 permits “shall . . . includ[e] . . . such other provisions as the
Administrator or the State determines appropriate for the control of pollutants.” U.S. EPA
interprets this provision to mandate “. . . controls to reduce the discharge of pollutants to the
maximum extent practicable, and where necessary water quality-based controls . . . "™ The
permitting agency, be it the San Diego Water Board or U.S. EPA, must therefore include
provisions that go beyond MEP when it is appropriate to do so and to exercise its discretion in
determining permit requirements. Thus, the state does not exceed federal law in using its
discretion to impose permit provisions that are necessary to control pollutants. If the Board failed
to determine appropriate provisions to control pollutants, it would violate the Clean Water Act’s
specific mandate to do so.

The Federal TMDL Requirements

The CWA requires states to adopt TMDLs for surface waters in which federal water quality
standards are not being attained. A TMDL, which must be approved by U.S. EPA, establishes
the amount of certain pollutants a water body may receive and still achieve federal water quality

65 State Water Board Order WQ 2015-0075 (2012 LA County MS4 Permit), pp. 62-63, confirming that non-stormwater
discharges through the MS4s under the Clean Water Act are not subject to the MEP standard applicable to stormwater
discharges.

66 40 C.F.R. § 122.26(b)(13).
§7 d., subd. (b)(2).

68 Id., subd. (d)(2)(iv)(B). See also 55 Fed. Reg. 47990, 47995 [“Ultimately, such non-storm water discharges through
a municipal separate storm sewer must either be removed from the system or become subject to an NPDES permit.”].

69 55 Fed. Reg. 47990, 47994 (Nov. 16, 1990); see also Building Industry Ass’n of San Diego County v. State Water
Resources Control Bd. (2004) 124 Cal.App.4t" 866, 882-887.

(footnote continued on next page)
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standards.” For point source dischargers, including MS4 dischargers, an adopted TMDL will
determine wasteload allocations (WLASs) to limit pollutant discharges to the impaired receiving
water. Federal law specifically requires the permit writers such as the San Diego Water Board to
incorporate in NPDES permits of all types, including MS4 permits or other non-municipal NPDES
permits, effluent limitations that are “consistent with the assumptions and requirements of any
available wasteload allocations.”” Where a TMDL is necessary, it is developed and adopted by
a regional water board as the first step in the approval process. The requirement to adopt TMDLs
for impaired waters is another independent ground upon which certain provisions of the Regional
Permit are based.”

Federal Monitoring and Reporting Requirements

The Clean Water Act and its implementing regulations require monitoring and reporting as a major
component of all NPDES permits, not just MS4 permits. As a condition of receiving a NPDES
permit, a permittee agrees to monitor its discharges to ensure compliance with the permit’s
terms.” Section 308(a) of the Clean Water Act’™ and sections 122.41 (h), (j)-(I), 122.44(i), and
122.48 of Title 40 of the Code of Federal Regulations establish substantive monitoring and
reporting requirements for all NPDES permits. Federal regulations applicable to large and
medium MS4s also specify additional monitoring and reporting requirements.” The regulations
specific to monitoring requirements for MS4 discharges are prescriptive and require the permitting
agency to include requirements for both stormwater and non-stormwater effluent sampling at
representative outfalls, representative receiving water monitoring, sampling of specific pollutants,
monitoring at specified intervals (e.g., at least three storm events per year), use of analytical
methods specified in 40 C.F.R. Part 136, use of field collection methods (e.g., grab vs. composite
samples), among other requirements.”

As the Ninth Circuit Court of Appeals recently stated in a case concerning the 2001 Los Angeles
County MS4 Permit: “First and foremost, the Clean Water Act requires every NPDES permittee
to monitor its discharges into the navigable waters of the United States in a manner sufficient to
determine whether it is in compliance with the relevant NPDES permit . . . . That is, an NPDES

70 See CWA, § 303(d) and 307.
71 40 CFR § 122.44(d)(1)(vii)(B).

72 Claimants do not specifically challenge any incorporated TMDL but do assert that the State has shifted costs of
developing TMDLs by including provisions to develop and implement Water Quality Improvement Plans. The Water
Boards' refute this argument, infra, and include the above explanation about federal legal basis for establishing and
complying with TMDLSs for informational purposes.

73 CWA § 402(a)(1) (“the Administrator may, after opportunity for public hearing, issue a permit for the discharge of any
pollutant, or combination or pollutants, notwithstanding section 1311(a) of this title, upon condition that such discharge
will meet either (A) all applicable requirements under sections 1311, 1312, 1316, 1317, 1318, and 1343 of this title, or
(B) prior to the taking of necessary implementing actions relating to all such requirements, such conditions as the
Administrator determines are necessary to carry out the provisions of this chapter.”)

74 CWA § 308(a) mandates, in part, that “the Administrator shall require the owner or operator of any point source to (i)
establish and maintain such records, (i) make such reports, (iii) install, use, and maintain such monitoring equipment
or methods (including where appropriate, biological monitoring methods), (iv) sample such effluents (in accordance
with such methods, at such locations, at such intervals, and in such manner as the Administrator shall prescribe), and
(v) provide such other information as he may reasonably require . . . ."

75 See, e.g., 40 C.F.R. §§ 122.26, subds. (d)(2)(i)(F) & (d)(2)(iii)}D), 122.42(c).
7 Id., § 122.26(d)(2).

(footnote continued on next page)
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permit is unlawful if a permittee is not required to effectively monitor its permit compliance.””” The
Court also stated:

But while otherwise more flexible than the traditional NPDES permitting system,
nothing in the ms4 permitting scheme relieves permittees of the obligation to
monitor their compliance with their NPDES permit in some fashion . . . . Rather,
EPA regulations make clear that while ms4 NPDES permits need not require
monitoring of each stormwater source at the precise point of discharge, they may
instead establish a monitoring scheme “sufficient to yield data which are
representative of the monitored activity . .. .""®

The federal authority described herein mandates that the San Diego Water Board impose a
monitoring and reporting program on MS4 permittees, as with all NPDES permittees. As such,
these are further independent grounds upon which certain provisions of the Regional Permit are
based.”

C. Overview of Riverside County MS4 Permit Development

Pursuant to the CWA amendments of 1987 that obligated many municipalities for the first time to
obtain MS4 permits for discharges of stormwater from their MS4s, the San Diego Water Board
issued the first MS4 permit to the County of Riverside and other Copermittees in Riverside County
in the San Diego Region in July 1990. In May 1998 (as later modified), and again in 2004 and
2010, the San Diego Water Board renewed the MS4 permit for Riverside County. In part because
of persistent exceedance of federal water quality objectives in most watersheds, the 2010 Permit
increased emphasis on storm water discharge management on a watershed basis as compared
to prior permits. At that time, the San Diego Water Board noted that “[a]dressing storm water on
a watershed scale focuses on water quality results by emphasizing receiving waters within the
watershed.” As a general matter, the 2010 Permit carried over and built on the prior permit
programs and implemented independent federal requirements, all with a focus on water quality
outcomes. The MS4 Permit that is the subject of this test claim is the fifth such permit and
likewise builds on the prior permit to facilitate Copermittee compliance with the established Clean
Water Act standards.

Many of the Claimants’ challenges center around the argument that the Regional Permit imposes
upon them either new “programs” or “higher levels of service” than those required in the past. But

7 Natural Resources Defense Council v. County of Los Angeles (9" Cir. 2013) 725 F.3d 1194, 1207, cert. den. Los
Angeles County Flood Control Dist, v, Natural Resources Defense Council 2014) 134 S.Ct. 2135 (citations omitted;
emphasis in original) (citing CWA § 402(a)(2) and 40 C.F.R. §§ 122.44(i)(1) and 122.62(d)(2)(i)(F) (emphasis in
original).)

8 |d, at p. 1209 (citations omitted; emphasis in original) (citing CWA § 402(a)(2) and 40 C.F.R. §§ 122.41(i)(1) and
122.48(b).)

8 There are numerous examples of MS4 permits issued within the past decade by U.S. EPA, solely pursuant to federal
law, that contain extensive monitoring requirements. See, e.g., General Permits for Stormwater Discharges from Small
Municipal Separate Storm Sewer Systems (MS4s) in Massachusetts, Authorization to Discharge Under the [NPDES],
issued to MS4s located in the Commonwealth of Massachusetts, NPDES Permits No. MAR041000, MAR042000, and
MARO0430000 (Apr. 4, 2016); MS4 Permit for Joint Base Lewis-McChord (2013) Permit No. WAS-026638; Boise/Garden
City Area MS4 Permit, Permit No. 1DS-027561 (December 12, 2012); MS4 Permit No. AKS-052558, Anchorage and
Alaska Department of Transportation and Public Facilities (October 29, 2010)

80 Order No. R9-2010-0016, Fact Sheet, p. 10.

(footnote continued on next page)
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prior to the effective date of the Regional Permit as to them, Claimants were bound by provisions
that were very similar or equivalent to those in earlier permits. Accordingly, it is necessary to
include an overview of the general development of the Regional Permit as well as prior, relevant
permit provisions applicable to Claimants.®!

First and Second Term Permits

The First Term Permits were issued prior to November 1990, before the promulgation of the final
federal NPDES storm water regulations. By issuing these First Term Permits before the federal
regulations took effect, the San Diego Water Board was able to provide the Copermittees with
flexibility in addressing and managing stormwater discharges. But while the First Term Permits
contained the essentials of the 1990 regulations and required the Copermittees to develop and
implement runoff management programs, they provided little specificity about what was required
to be included in or actually achieved by those programs.®? The flexibility and lack of specificity
was generally continued through the Second Term Permits.83

The combination of the lack of specificity generally in the First and Second Term MS4 Permits, a
general lack of meaningful action by the Copermittees and a general lack of corresponding
reaction (i.e. enforcement) by the San Diego Water Board during the first ten years of the storm
water program, resulted in few substantive steps towards achieving improvements in the quality
of receiving waters or storm water discharges from the MS4s. This changed in the Third Term
Permits.%

Third Term Permit

The Third Term Permit for the Riverside County Copermittees (including Claimants in this case)
was issued in 2004 (“2004 Permit’).8 Where the prior permit included broad, nonspecific
requirements in order to provide maximum flexibility to copermittees to design their programs, the
Third Term Permit for Riverside County coincided with U.S. EPA’s issuance of final federal
regulations and used detailed, specific requirements which outlined the minimum level of
implementation required for the Copermittees’ programs to meet the MEP standard for storm
water discharges. For example, the Third Term Permit prohibited “[d]ischarges from MS4s
containing pollutants which have not been reduced to the [MEP]” and “[d]ischarges from the MS4s
which cause or contribute to exceedences of receiving water quality objectives for surface water
or groundwater,” in Discharge Prohibitions A.2 and A.3.8 They also included more detail to
emphasize and enhance the jurisdictional runoff management programs developed by
Copermittees and introduced requirements for developing and implementing watershed-based
programs.®”

81 Prior to issuance of the Regional Permit, the San Diego Water Board issued separate permits for all Copermittees
and other permittees within its jurisdiction in Riverside and Orange Counties. As noted above, Riverside County
Copermittees-including Claimants here-became covered by the Regional Permit on January 7, 2016.

82 Regional Permit Fact Sheet, p. F-8.

83 Regional Permit Fact Sheet, p. F-8.

84 Regional Permit Fact Sheet, pp. F-8-F-9.

8 San Diego Water Board, Order No. R9-2004-001 (July 14, 2004) (2004 Permit).
8 2004 Permit, pp. 7, §§ A.2, A.3.

87 Regional Permit Fact Sheet, p. F-9

(footnote continued on next page)
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The Third Term Permit®® also maintained from 1999 modifications to the Second Term Permit, the
requirements of two precedential decisions by the State Water Board: Order WQ 99-05,
concerning water quality standards in receiving waters, and Order WQ 2000-11, concerning
design standards for structural post-construction BMPs for new development and significant
redevelopment. These Orders are discussed briefly below.

a. State Board Order WQ 99-05

First, in Order WQ 99-05, the State Water Board established precedential receiving water
limitation language to be included in all MS4 permits, making it clear that municipal storm water
permits must include provisions requiring discharges to be controlled to attain water quality
standards in receiving waters. Order WQ 99-05 specifically requires language in MS4 permits to
comply with water quality standards-based discharge prohibitions and receiving water limitations
through timely implementation of BMPs, control measures and other actions to reduce pollutants
in discharges.®® Order WQ 99-05 reflects U.S. EPA’s requirement that California include receiving
water limits in MS4 Permits.®® It was a change from the First and Second Term Permits, which
stated instead that (a) “violations of water quality standards are not violations of the municipal
storm water permit under certain conditions,” and (b) the “implementation of best management
practices is the ‘functional equivalent’ of meeting water quality standards.”™"

b. State Board Order WQ 2000-11

Second, in Order WQ 2000-11, the State Water Board found that numeric design standards used
to develop BMPs to meet receiving water quality standards, and which require that runoff
generated by 85 percent of storm events from specific development categories be infiltrated or
treated, reflect the federal MEP standard. The State Water Board also found that the post-
construction BMP provisions, or Standard Storm Water Mitigation Plan (SSMP) provisions,
constitute MEP for addressing storm water pollutant discharges resulting from specific
development categories.®?

88 U.S. EPA objected to and assumed responsibility for the second term permit for Riverside County in September
1998. In 1999, U.S. EPA reissued the permit with modifications to the receiving water limitations language necessary
to comply with the Clean Water Act. See discussion of State Board Order WQ 99-05. U.S. EPA returned the permit
as revised to the San Diego Water Board for implementation and the Board subsequently modified the originally
adopted permit to incorporate the U.S. EPA-required changes in 2000. The Third Term and subsequent permits for
Riverside retained these changes in large part.

89 Regional Permit Fact Sheet, p. F-9.
90 State Water Board Order WQ 99-05.

91 Unlike the second term permits for San Diego and Orange Counties, the 1998 Riverside permit was modified following
U.S. EPA objection to incorporate receiving water limitations language specified in State Water Board Order WQ 99-
05. The language was retained in the Third Term permit. See Addendum No. 1 to Order No. 98-02, an Addendum
Modifying Order No. 98-02 to incorporate language developed by the United States Environmental Protection Agency.
The Addendum was adopted by the San Diego Water Board on November 8, 2000 and modified Riverside’s Second
Term Permit.

92 Regional Permit Fact Sheet, p. F-9.
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c. State Board Order WQ 2001-15 And Legal Challenges Thereto

Finally, State Water Board Order WQ 2001-15 was the result of two challenges to the San Diego
County MS4 owners and operators’ Third Term Permit, R9-2001-001, brought by third parties
Building Industry Association of San Diego County (BIA) and Western States Petroleum
Association (WSPA).# In Order WQ 2001-15, the State Water Board made certain modifications
to San Diego MS4 Copermittees’ Third Term Permit. Specifically, the State Water Board removed
the prohibition of storm water discharges into the MS4 that cause or contribute to exceedances
of water quality standards. The revision allows for treatment of pollutants in storm water runoff
after the pollutants have entered the MS4, and allows room for the iterative process in Discharge
Prohibition A.2 to include source control.®* State Water Board Order WQ 2001-15 otherwise
upheld all the other requirements of San Diego County’s Third Term Permit.®® The modifications
directed by the State Water Board were incorporated into Riverside County MS4 Copermittees’
Third Term permit in 2004.%

In addition to the modification to the discharge prohibition, Order WQ 2001-0015 further refined
Order WQ 99-05 by making clear that the Copermittees may use an iterative approach to
achieving compliance with water quality standards that involves ongoing assessments and
revisions. Thus, the language for the discharge prohibitions and receiving water limitations was
revised to explicitly require the Copermittees to implement an iterative process of assessments
and revisions to comply with the discharge prohibitions and receiving water limitations. The San
Diego Water Board retained the authority to enforce receiving water limitations and discharge
prohibitions even if the Copermittee is engaged in the iterative process.”” The iterative process
is a federal standard for MS4 programs that acknowledges the ever-evolving nature of BMPs to
provide for the attainment of water quality standards.®®

Following the State Water Board’s ruling in WQ 2001-15 and its clarification of WQ 99-05, BIA
challenged the San Diego County Copermittees’ Third Term Permit in court, alleging that the
permit violated federal law because they allowed the Water Boards to “impose municipal storm
sewer control measures more stringent than a federal standard known as ‘maximum extent
possible [or MEP].”®® BIA also challenged the prohibition against “discharging pollutants ‘which
- cause or contribute to exceedances of receiving water quality objectives,” and/or that ‘cause or

9 State of California, State Water Resources Control Board Order WQ 2001-15, consolidating WSPA and BIA
challenges.

%4 WQ 2001-15, at p. 10.

9 Regional Permit Fact Sheet p. F-9.

9% 2004 Permit, p. 7, § A.2.

97 Regional Permit Fact Sheet pp. F-9-10.

% See, e.g., Letter from U.S. EPA, Alexis Strauss, to State Water Board, April 10, 2008, concerning Los Angeles County
Copermittee Test Claims Nos. 03-TC-04, 03-TC-19, 03-TC-20, and 03-TC-21 (AR, pp. A003789-91), citing 55 Fed.
Reg. 47990, 48052 (“EPA anticipates that storm water management programs will evolve and mature over time.”); 64
Fed. Reg. 68722, 68754; Dec. 8, 1999 (“EPA envisions application of the MEP standard as an iterative process.”); and
Interim Permitting Approach for Water Quality-Based Effluent Limitations in Stormwater Permits (Sept. 1, 1996) (“The
interim permitting approach uses BMPs in first-round storm water permits, and expanded or better-tailored BMPs in
subsequent permits, where necessary, to provide for the attainment of water quality standards.”).

% Building Industry Ass'n of San Diego County v. State Water Resources Control Board (2004) 124 Cal.App.4™ 866,
871 (modified on denial of reh’g, Jan. 4, 2005), rev. denied, 2005.

(footnote continued on next page)
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contribute to the violation of water quality standards...” This second category of restrictions ...
essentially provide that a [m]unicipality may not discharge pollutants if those pollutants would
cause the receiving water body to exceed the applicable water quality standard.”® The Court of
Appeal rejected both challenges, concluding that the “Permit's Water Quality Standards
provisions are proper under federal law;” and upholding the approach of the Third Term San Diego
County Permit to regulating discharges into the MS4. The California Supreme Court subsequently
denied review.'®' The water quality standards and receiving water limitations provisions in the
Third Term Permits, including Riverside County’s, were upheld. Thus, by 2004 with adoption of
the Third Term Permit, Claimants already had to comply with critical components still present in
the Regional Permit, including water quality standards, receiving water limitations and
development of BMPs for specific development categories (e.g., post construction, new
development).

Fourth Term Permits

The Fourth Term Permits began with the adoption of Order No. R9-2007-0001 (“San Diego 2007
Permit”) issued to San Diego County MS4 owners and operators, followed by Orders No. R9-
2009-0002 and R9-2010-0016 issued to the Copermittees of Orange County and Riverside
County, respectively. The Fourth Term Permits continued to include more detailed requirements
to be implemented by each Copermittee through jurisdictional runoff management programs. %2
The permits included requirements to further emphasize a watershed management approach and
more coordination among programs. Effectiveness assessments were also required as part of
the iterative process to complying with federal requirements. The requirements of the Fourth
Term Permits issued to the Copermittees (here, the Claimants) in each county within the San
Diego Region share substantively the same core requirements such as discharge prohibitions,
receiving water limitations, jurisdictional runoff management program components, and
monitoring and assessment program requirements.

Fifth Term Permit - The Regional Permit

In November 2010, the San Diego Water Board notified the public of its intent to develop and
issue a regionwide fifth term permit for San Diego, Riverside and Orange Counties within the San
Diego Region. The first milestone in the regional permitting process was adoption of Order No.
R9-2013-0001 issued at first only to San Diego County copermittees, in May 2013."% While the
provisions initially applied only to San Diego County, its provisions, and those added through
amendment in Order No. R9-2015-0001, became effective as to Riverside County MS4 owners
and operators in January 2016 with adoption of Order No. R9-2015-0100 (Regional Permit).'%

Claimants have challenged more than 15 specific parts of the Regional Permit, including:

100 /g, at 876.
101 /1d. at 880.
102 Regional Permit Fact Sheet, at p. F-10.

103 The first iteration of the Regional Permit was issued to San Diego County MS4 owners and operators in May 2013
as Order No. R9-2013-0001.

104 Order No. R9-2015-0100, amended Order No. R9-2013-0001 as amended by Order No. R9-2015-0001, on
November 18, 2015.
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e Development, Implementation and Update of Water Quality Improvement Plans (WQIPs)
(Permit Provisions B.2.,B.3.,B.4.,B.5.,B.6.,F.1.a.,, F.1.b., F.2.c., F.2.e., F.3.b.(3), F.3.c,
A4.);

e Jurisdictional Runoff Management Programs (JRMP), Critical Sediment and
Hydromodification (Permit Provision E.3.c.(2))

e BMP Design Manual Update (Permit Provision E.3.d.) and Corresponding Reporting
(Permit Provision F.2.b.);

¢ Residential Inventory and Inspections (Permit Provisions E.5.a; E.5.c.(1)(a); E.5.c.(2)(a);
and E.5.(c).(3));

¢ Requirement to Retrofit and Rehabilitate Streams (Permit Provision E.5.e.);

Enforcement Response Plans (Permit Provision E.6.)

Requirement to Update JRMP to Incorporate New Permit Provisions in (Permit Provision

F.2.a.);

Transitional Dry Weather Field Screening Requirements (Permit Provision D.2.a.(2))

Dry Weather Receiving Water Hydromodification Monitoring (Permlt Provision D.1.c.(6))

Special Studies Requirements (Permit Provision D.3.)

Assessment Requirements (Permit Provision (D.4.)

Alternative Compliance Program for Onsite Structural BMP Implementation (Permit

Provision B.3.b.(4) and E.3.c.(3))

The Fifth Term Permit, or Regional Permit, represents an important paradigm shift in the approach
for MS4 permits issued within the San Diego Region.'® Many of the actual substantive programs
or Permit requirements themselves, however, are continued from previous permits. These facts
are important, not least of all because, the Commission has stated that “[tJo determine whether
the permit [provision] is a new program or higher level of service, the permit is compared to the
legal requirements in effect immediately before its adoption . .. .” 1% In this case, as to Claimants,
the most recent prior permit was issued in 2010.9 A more detailed description of the challenged
sections of the current Permit, together with any historical permitting requirements that required
the same or similar performance from Claimants prior to the issuance of the Fifth Term Permit, is
set forth in the Argument sections (Sections VI and V), together with the specific arguments that
are relevant to each part of the challenged Permit.

lll. OVERVIEW OF MANDATES LAW
California mandates law has its origins in the late 1970s, when Proposition 13 and Proposition 4
added articles Xill A and XllI B to the California Constitution, limiting state and local government’s

taxing and spending powers.'%®

In construing what constitutes a “new program or higher level of service,” courts have found that
reimbursement to local agencies is required only for costs involved in carrying out functions

105 Regional Permit Fact Sheet, at pp. F-11-F-12.

106 In re Test Claim on San Diego Regional Water Quality Control Board Order No. R9-2007-001, Case No. 07-TC-09,
Statement of Decision at p. 37 (March 26, 2010).

107 Claimants ask to incorporate prior by reference their prior joint test claim in 11-TC-03. The Water Boards opposed
the prior test claim in comments filed September 22, 2017. These comments are limited to the specific provisions
challenged in the Test Claim filed in 16-TC-05.

108 Department of Finance v. Commission on State Mandates (Kern High School District) (2003) 30 Cal.4™" 727,735.

(footnote continued on next page)




Heather Halsey -19 - October 15, 2018

peculiar to government, not for expenses incurred by local agencies as an incidental impact of
laws that apply generally to all state residents and entities. Laws of general application are not
entitled to subvention.'® The fact that a requirement may single out local governments is not
dispositive; where local agencies are required to perform the same functions as private industry,
no subvention is required.'"®

There are also several limitations and exceptions to the subvention requirements that provide
grounds for the Commission to determine that the Test Claims are not subject to subvention.
Implementing statutes clarify that no subvention of funds is required if: (1) the mandate imposes
a requirement that is mandated by a federal law or regulation and results in costs mandated by
the federal government, unless the statute or executive order mandates costs that exceed the
mandate in that federal law or regulation;"'" (2) the local agency proposed the mandate;"? or (3)
the local agency has the authority to levy service charges, fees, or assessments sufficient to
pay.'® Subvention is only required if expenditure of tax monies is required, and not if the costs
can be reallocated or paid for with fees.'"*

IV. ARGUMENT: THE CHALLENGED PERMIT PROVISIONS DO NOT IMPOSE NEW
PROGRAMS OR REQUIRE HIGHER LEVELS OF SERVICE AND APPLICABLE
MANDATES EXCEPTIONS PRECLUDE SUBVENTION—GENERAL RESPONSES

Claimants contend that the Regional Permit imposes numerous new programs or requires
Claimants to provide higher levels of service than previously required and that all of the activities
for which they seek reimbursement exceed what federal law requires. They also assert that the
provisions are uniquely imposed on local government and Claimants are unable to impose or
otherwise assess a fee to recover the costs of the mandated activities. As explained below,
Claimants are wrong.

As a threshold matter, all of the challenged programs fail to constitute either a new program or a
higher level of service within the context of mandates law.""> Compliance with NPDES permits,
and specifically permits regulating stormwater discharges, is required of private industry as well
as state and federal government agencies. Local government is not singled out.

Even if the Commission finds that some of the challenged provisions do impose a new program
or higher level of service, the challenged provisions are nonreimbursable because of applicable
mandates exceptions. For example:

198 County of Los Angeles, supra, 43 Cal.3d 46.

10 City of Richmond v. Commission on State Mandates (1998) 64 Cal.App.4" 1190.
11 Govt. Code, § 17556, subd. (c).

112 Id., subd. (a).

113 /g, subd. (d).

114 County of Los Angeles v. Commission on State Mandates (2003) 110 Cal.App.4th 1176; Redevelopment Agency v.
Commission on State Mandates (1997) 55 Cal.App.4th 976.

115 No appellate court has addressed what constitutes a new program or higher level of service in the context of MS4
permits. The issue was raised in the State Water Board, San Diego Regional Water Quality Control Board, and
Department of Finance’s Petition for Writ of Mandate regarding the Commission’s Statement of Decision in Test Claim
No. 07-TC-09 (re: San Diego Regional Water Quality Control Board Order No. R9-2007-0001). Following the Court of
Appeal, Third Appellate District decision in December 2017 (San Diego DOF Decision) the matters will be considered
by the trial court.
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e Al of the programs are federal mandates. The San Diego Water Board found that all of
the challenged provisions were adopted entirely under federal law and are necessary for
the Claimants to meet the standards and requirements of the Clean Water Act and its
implementing regulations. Therefore, none of the costs are for activities exceeding federal
requirements.

e Claimants, as well as other permittees, are not required to use taxes to pay for the costs
for the programs. The provisions can be paid for by levying fees enacted for storm water
programs.'® The local agencies have not established that tax monies are required."'” But
even if the Commission determines that a portion of the MS4 operators’ activities exceed
federal law requirements and would otherwise qualify for subvention, the costs are de
minimis and therefore not reimbursable.

e Claimants, as well as other permittees, proposed concepts on which many of the
challenged permit requirements are based in their permit application, report of waste
discharge or in the permitting process for their requested permit.

Because many of the Water Boards’ responses concerning applicable mandates law apply to all
of the challenged provisions, the San Diego Water Board has endeavored to avoid repetition by
responding generally to Claimants’ assertions below. These general responses alone support
denial of each of Claimants’ challenges. Where appropriate, the Water Boards provide additional
support for the conclusion that exceptions apply to specific challenged provisions, in Argument
Section V, infra.

A. The Regional PermitIs Not a Program and The Contested Provisions Do Not Impose
New Programs or Higher Levels of Service

In order to obtain reimbursement, the Claimants must show as a threshold matter that the San
Diego Water Board has imposed a “program” on them and, if so, that it established a “new
program” or created a “higher level of service” over the previously required level of service.'8
Claimants have not satisfied, and cannot satisfy, this threshold. Thus, article XIlI B, section 6, of
the California Constitution is inapplicable.

116 The Claimants generally state that they are unaware of authority to raise fees or impose surcharges o
fund the modifications to their Permit. Claimants refer to limitations on assessing fees and surcharges under
California law. The referenced law concerns only the percent of voters who must approve the assessment.
The Cities of Palo Alto, San Clemente, San Jose, Alameda and Santa Cruz have storm water fee funded
programs. Claimants’ contention also ignores the clear authority granted to them to actually raise such fees
in Proposition 218 and their enabling acts. Thus, Claimants have not shown they is required to rely on using
tax money to fund challenged activities.

117 As mentioned in the Introduction, what constitutes fee authority in the context of municipal storm water
permits, particularly with consideration of Proposition 218, remains unresolved. In their petition for writ of
mandate in State of California, Department of Finance, et al., v. Commission on State Mandates, Sacramento
County Superior Court, Case No. 34-2010-80000604, the Water Boards and Department of Finance
challenged the Commission’s conclusion in the underlying Statement of Decision in 07-TC-09 that the
requirement for voter approval as a prerequisite to raising fees precluded finding that a local agency has fee
authority to pay for some permit-related activities. Likewise, Claimants there in a cross-petition for writ in the
same matter challenged the sufficiency of the evidence supporting the Commission’s underlying determination
that local agencies have authority to fund hydromodification and low impact development programs through
their land development programs. These issues have not yet been considered by the trial court.

118 Cal.Const., art. XIIl B, § 6, subd. (a); San Diego Unified School Dist., supra, 33 Cal.4" at p. 878; Lucia Mar Unified
School Dist., supra, 44 Cal.3d at pp. 835-836.
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1. The Regional Permit Does Not Impose a “Program”

Under mandates law, a program is defined as “a program which carries out the ‘governmental
function of providing services to the public, or laws which, to implement a state policy, impose
unique requirements on local governments and do not apply generally to all residents and entities
in the state.”""® A program is “new” if the local government had not previously been required to
institute it."?° Claimants are unable to show that the Regional Permit satisfies either test.

First, the Regional Permit as applicable to Claimants does not impose a program that carries out
a governmental function of providing services to the public. The Clean Water Act forbids everyone
— individuals, businesses, state governments, tribal governments and local governments — from
discharging pollutants from point sources to waters of the United States without a NPDES
permit.'?! That includes municipal and industrial stormwater dischargers.'?? All government
entities that operate MS4s, including state and federal facilities, are required to obtain an NPDES
permit; local governments are not singled out. Whether pollutants originate from a local
government or a private industrial point source, the Water Boards must assure their NPDES
permits protect water quality consistent with state and federal law. Thus, Claimants were not
issued a NPDES permit to facilitate the provision of a local governmental service of pollution
prevention. Claimants were issued a NPDES permit because they are one of many point source
dischargers of pollutants and required, like other dischargers, to obtain a NPDES permit under
the Clean Water Act.

The approach previously taken by the Commission fails to appropriately focus on whether the
permit mandates functions that are peculiar to government and obscures the Clean Water Act’s
focus on, and regulation of, pollutant discharges — something that is decidedly not unique to local
governments. Governments, let alone local governments, are not uniquely responsible for
reducing or abating pollution to waters of the United States. MS4 permits, as with all NPDES
permits, are intended to support the objective of the federal Clean Water Act “to restore and
maintain the chemical, physical and biological integrity of the Nation’s waters.”?* Within the San
Diego Region, the Water Boards have issued hundreds of NPDES permits to both public and
private entities. All of those NPDES permits share the same objective — to protect the beneficial
uses of receiving waters within the San Diego Region. While regulating water quality is a general
service to the public, actions by persons, including local governments, that discharge pollutants
and waste to prevent or abate discharges of pollutants from point sources to waters of the United
States is not a governmental function of providing services to the public.

Second, the Regional Permit does not impose unique requirements on local governments and
the CWA’s NPDES permitting requirements apply generally to all residents and entities in the
state. Courts have found that reimbursement to local agencies is required only for the costs
involved in carrying out functions peculiar to government, not for expenses incurred by local

119 County of Los Angeles v. Comm’n on State Mandates (2003) 110 Cal.App.4th 1176, 1189, citing County of Los
Angeles v. State of California (1987) 43 Cal. 3d 46, 56.

120 Ipjd,

121 CWA §§ 301(a), 402, 502(5); see also 40 C.F.R. §§ 122.21, 122.22, 123.25.
122 See CWA § 402(p).

123 CWA § 101(a).
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agencies as an incidental impact of laws that apply generally to all state residents and entities.**
Laws of general applicability are not entitled to subvention because they do not “force” programs
on localities.'” The fact that a requirement may single out local governments is not dispositive;
where local agencies are required to perform the same functions as private industry, no
subvention is required.'?

The relevant “state policy” implemented by the Regional Permit is the Clean Water Act and
Chapter 5.5 of the Porter-Cologne Water Quality Control Act requiring that NPDES permits be
consistent with the Clean Water Act. This policy applies generally to all residents and entities in
the state and does not apply uniquely to local governments. The Clean Water Act prohibits both
public and private entities from discharging pollutants from point sources to waters of the United
States without an NPDES permit. Both municipal and non-municipal stormwater discharges must
be controlled;: MS4s owned or operated by local governments are not singled out.' The NPDES
permitting requirements implemented by the Regional Permit thus effectuate laws of general
application that prohibit both public and private entities from discharging to waters of the United
States except as specified in a NPDES permit. The Regional Permit is the means by which the
Water Boards ensure that public entities abide by the same requirements against polluted
discharges to waters of the United States that the law imposes on private entities. The Regional
Permit, as is required by federal law, merely places the Claimants and other permittees on the
same, or in some cases, lesser, footing as most other private entities and non-local governments.

Numerous provisions of the Regional Permit are requirements of general applicability. Like the
Regional Permit, NPDES permits governing private entities contain similar provisions requiring
that those entities manage stormwater and non-stormwater to prevent or reduce discharges of
pollutants, including the requirement to implement specific control measures or BMPs. Likewise,
NPDES permits issued to private entities implement wasteload allocations established in federally
required TMDLs, which are assigned to identified sources of pollutants, whether MS4 operators,
private industry, or government agencies. And all NPDES permittees are required to self-monitor
their discharges so that compliance can be determined.

While Claimants’ obligations under the Regional Permit are similar to the obligations of the non-
municipal dischargers who are issued NPDES permits for stormwater and non-stormwater
discharges, in many respects, Claimants are subject to less stringent requirements. MS4
discharges are not managed as stringently as industrial and construction stormwater
discharges.”® The requirements for industrial entities are more stringent than for local

124 City of Richmond, supra, 64 Cal.App.4"" at p. 1197.

125 |pjd.; County of Los Angeles, supra, 43 Cal.3d at pp. 56-58 (finding comprehensive workers compensation scheme
did not create a cost for local agencies that was subject to state subvention).

126 Ibid.

127 See e.g., 40 C.F.R. § 122.26(a)(vi)(6). See also e.g., State Water Board, Order 2014-0057-DWQ, NPDES General
Permit for Storm Water Discharges Associated with Industrial Activities; State Water Board, Order 2012-001 1-DWQ
(as amended by Orders WQ-0006-EXEC, WQ 2014-0077-DWQ, and WQ 2015-0036-EXEC), NPDES Statewide Storm
Water Permit, Waste Discharge Requirements for State of California, Department of Transportation; State Water Board,
Order No. 2009-0009-DWQ (as amended by 2010-0014-DWQ and 2012-0006-DWQ), NPDES General Permit for
Storm Water Discharges Associated with Construction And Land Disturbance Activities.

128 Compare CWA § 402(p)(3)(A), which requires that industrial stormwater dischargers strictly comply with water
quality standards pursuant to CWA § 301(b)(1)(C). The provisions of the Regional Permit regulate the discharge of
pollutants in municipal stormwater under the CWA’s MEP standard, not the BAT/BCT standard that applies to other
types of discharges. See also Defenders of Wildlife v. Browner (9 Cir. 1999) 191 F.3d 1159, 1164-1165 (distinguishing
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government dischargers because industrial entities are required to strictly (i.e., immediately)
comply with water quality standards. The Regional Permit does not require strict compliance with
water quality standards. Therefore, the Regional Permit regulates the discharge of poliutants in

MS4 discharges more leniently than the discharge of pollutants from private non-governmental
sources.

In the proceeding on the test claim concerning the trash receptacle and inspection requirements
of the 2001 LA Permit, the Water Boards made similar arguments to those made here. In its
Statement of Decision, the Commission rejected the Water Boards arguments. Having apparently
found the first test satisfied, the Commission did not consider whether the second test had also
been satisfied. Rather, the Commission relied on an erroneous assumption that it had to consider
the permit in isolation, concluding that the “permit activities are limited to local governmental
entities” and that “the issue is not whether NPDES permits generally constitute a ‘program’ within
the meaning of article Xlil B, section 6. The only issue before the Commission is whether the
permit in this test claim . . . constitutes a program because this permit is the only one over which
the Commission has jurisdiction.”’?® But the Water Boards contend whether NPDES permits
generally constitute a “program” within the meaning of article XIll B, section 6, is precisely a
threshold issue the Commission needs to determine.

In City of Sacramento, the Court held that a law extending mandatory unemployment insurance
coverage to local governments did not constitute a new program or higher level of service.”™ The
Court reasoned that the law “merely makes the local agencies indistinguishable . . . from private
employers.”3! It rejected the local government’s argument that because the program was new
to local governments, it triggered reimbursement under article XIlI B, section 6."32 Accepting that
argument, the Court explained, would create an anomalous situation in which the State could be
required to pay local governments if it deferred their compliance with the law, but could avoid the
reimbursement requirements if it imposed the same obligations on the public and private sectors
at the same time."®

Similarly, in City of Richmond, a state law exempted public safety employers from Labor Code
provisions governing death benefits payable to a deceased employee’s survivors.'®* After the
State repealed the exemption, a city sought reimbursement for payment of death benefits.’®® The
Court of Appeal recognized that just because a law “affects only local governments does not

“strict compliance” required of industrial storm water dischargers to MEP standard applicable to municipal storm water
dischargers).

2% In re Test Claim on: Los Angeles Regional Water Quality Control Board Order No. 01-182, Case Nos. 03-TC-04,
03-TC-19, 03-TC-20, 03-TC-21 (July 31, 2009), p. 49. The Commission reached a similarly erroneous conclusion in
its Statement of Decision on the 2007 San Diego County MS4 Permit (/n re Test Claim on: San Diego Regional Water
Quality Control Board Order No. R9-2007-0001, Case No. 07-TC-09 (March 26, 2010), p. 36 (e.g., "whether the law
regarding NPDES permits generally constitute a “program” within the meaning of Article XllI B, section 6 is not relevant.
The only issue before the Commission is whether the permit in this test claim constitutes a program.”.)

130 City of Sacramento v. State of California (1990) 50 Cal.3d 51, 57.
131 1d., at p. 67.

132 [d., at p. 68 (explaining that the law “may have imposed a requirement ‘new’ to local agencies, but that requirement
was not ‘unique’).

1383 /d., at p. 69.
134 City of Richmond, supra, 64 Cal.App.4" at p. 1193.
135 Jbid.
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compel the conclusion that that [the law] imposes a unique requirement on local government.” %6
The new law made “the workers’ compensation death benefit requirements as applicable to local
governments as they are to private employers,” and therefore did not impose a new program or
higher level of service.'”

These cases show the error in the Commission’s prior reasoning. Both the Supreme Court in City
of Sacramento and the Court of Appeal in City of Richmond considered that the laws at issue put
local government on an equal footing with private entities, rather than place a burden exclusively
on local government. In its prior decision on the 2001 LA Permit, the Commission declined to
recognize that permitting rules apply equally to public and private dischargers, and instead
focused narrowly on specific provisions in the 2001 LA Permit. Under City of Richmond, the
Commission should recognize that because the permitting requirement does not rest exclusively
on local governments, whatever its expression in specific permit provisions, and whether or not
those specific provisions are imposed on private emitters, it cannot be a reimbursable mandate
so long as local governments are held the same, or lesser, standard than private entities.’® Under
the Commission’s prior reasoning, even if the San Diego Water Board had issued identical
NPDES permits to industrial dischargers — that is, permits that required the public and private
permittees to do exactly the same thing — the permit issued to the local government would trigger
a subvention of funds. That would be an impermissible “state subsidy of the public sector” to
offset “expenses imposed in common on the private and public sectors by . . . a general law.”13°
Therefore, the mere fact that one particular NPDES permit, out of hundreds of NPDES permits
issued by the Water Boards, only names local governments is not the correct standard as to
whether the Regional Permit constitutes a “program” under article XllII B, section 6 of the California
Constitution.

Treating individual permit terms that implement BMPs or other control measures as state
mandates, when other dischargers, including other stormwater dischargers, are subject to more
stringent standards, is the sort of anomalous result the Supreme Court cautioned against in City
of Sacramento. If updating a law to require local governments to adhere to the same standard
as private parties does not create a mandate, as the courts in City of Sacramento and City of
Richmond held, then imposing a lesser standard in lieu of a more stringent standard cannot create
a mandate. Among other things, it would encourage the state and regional water boards to issue
permits imposing the same standards on MS4 operators as on other stormwater dischargers,
potentially at greater cost to local governments. 0

Further, on remand from the California Supreme Court, the Los Angeles County Superior Court
recently agreed with the Water Boards that the receptacle and inspection requirements in the
2001 LA Permit are not a state mandate program subject to subvention as the costs incurred by
local governments are “an incidental impact of laws [and policies] that apply generally to all state

136 /d at p. 1197.

137 Id., at p. 1199.

138 See City of Richmond, supra, 43 Cal.App.4% at p. 1193,

189 City of Sacramento, supra, 50 Cal.3d at p. 69, discussing County of Los Angeles, supra, 43 Cal.3d at pp. 56-58.

140 See Defenders of Wildlife, supra, 191 F.3d at pp. 1163, 1166-1167 (noting state can impose effluent limitations on
MS4 permittees); Building Industry, supra, 124 Cal.App.4™ at pp. 886-887 (discussing Defenders of Wildlife).
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residents and entities” rather than the result of a state mandate shifting the costs of a state initiated
program to the local governments.'' Notably, the Court also found the following:

Moreover, just because the requirements are “unique” to the local governments
and cause them to incur costs does not mean the local entities are necessarily
entitled to reimbursement from the state. Whereas a private industrial discharger
has considerable power to control its operations and employees to prevent
contaminated discharges, municipalities cannot prevent contaminated discharges
without inducing or policing the public to refrain from harmful conduct. It is
therefore inevitable that the Operators’ NPDES permit includes measures “unique”
to local governments such as the receptacle and inspection requirements at issue
here. Indeed, because the anti-pollution laws, the permit and the policies behind
them implement a ban on unlawful discharges that applies to both public and
private entities, the state must, as a practical matter, impose “unique” requirements
on local governments to ensure that their required compliance is “indistinguishable
. .. from private employers.”#?

Thus, while the provisions in the Regional Permit apply only to the local agencies named in the
permit, the substantive actions required by the permit’s provisions are by no means unique to this
class of permittee. That other NPDES permits impose similar requirements on non-local
government agencies demonstrates that the provisions in the Permit are not unique to local
government. The Water Boards urge the Commission to reconsider its prior approach in this
respect and to view the Regional Permit within the larger context.

2. The Regional Permit Provisions Do Not Impose a New Program

Assuming the Commission finds that the Regional Permit is a “program,” there is no evidence that
the challenged requirements at issue impose a “new program.” A program is “new” if the local
government had not previously been required to institute it.'** Here, even if each of the challenged
provisions could be considered a “program” none meets the definition of “new.”

Claimants have been permitted under the NPDES program for their MS4 discharges since 1990.
The Regional Permit is the fifth such permit issued for the Riverside County MS4s and many of
the requirements at issue in the Test Claim are not new. The overarching requirement to impose
controls to reduce or prevent pollutants in MS4 discharges is dictated by the Clean Water Act and
is not new to this permit cycle. The inclusion of new and advanced measures as the MS4
programs evolve and mature over time is anticipated under the Clean Water Act and these new
and advanced measures do not constitute a “new program.”** Prior permits, like the Regional
Permit, included management program requirements, monitoring programs, annual reporting

141 State of California Department of Finance v. Commission on State Mandates, Los Angeles County Superior Court
Case No. BS130730, Order Granting Petition for Writ of Mandate (Post-Remand) and Denying Cross-Petitions as Moot,
Feb. 9, 2018, p. 14 (citing County of Los Angeles, supra, 43 Cal.3d at p. 57).

142 State of California Department of Finance v. Commission on State Mandates, Los Angeles County Superior Court
Case No. BS130730, Order Granting Petition for Writ of Mandate (Post-Remand) and Denying Cross-Petitions as Moot,
Feb. 9, 2018, p. 14 (citing County of Los Angeles, supra, 43 Cal.3d at p. 57).

143 1d., at p. 13 (citing County of Los Angeles, supra, 43 Cal.3d at p. 57).
144 55 Fed. Reg. 47990, 48052 (Nov. 16, 1990).

(footnote continued on next page)



Heather Halsey - 26 - October 15, 2018

requirements, land development requirements, enforcement obligations, discharge prohibitions,
and the requirement to comply with receiving water limitations through an iterative process.

3. The Regional Permit Provisions Do Not Require Higher Levels of Service

Assuming the Commission finds that the Regional Permit is a “program,” there is no evidence that
many of the requirements at issue constitute a “higher level of service.” The term “higher level of
service” “must be read in conjunction with the predecessor phrase ‘new program’ to give it
meaning. Thus read, it is apparent that the subvention requirement for increased or higher level[s]
of service is directed to state mandated increases in the services provided by local agencies in
existing ‘programs.’ >'* A “higher level of service” occurs when the new “requirements were
intended to provide an enhanced service to the public.”'%

As an initial matter, any new requirements in the Regional Permit are not intended “to provide an
enhanced service to the public.”'*” The service to the public of affording better water quality,
which is required by both public and private entities, has remained the same. This service is not
enhanced in the Regional Permit. Just because Claimants or other permittees have not met the
requirements of prior permits (e.g., achieving compliance with water quality standards), it does
not mean that more detailed requirements in this permit designed to ensure the water quality
protection required by prior permits and the CWA is achieved as soon as possible somehow
provides an “enhanced” service to the public. Claimants, as with all other permittees, are still
required to effectively prohibit their non-stormwater discharges, comply with water quality
standards, implement minimum control measures, monitor their discharges, etc., in order to
achieve the CWA standards that were established decades ago.

The changes to the requirements of prior permits (e.g., increased detail or specificity) also do not
amount to a higher level of service, both because equivalent changes are applicable to non-
municipal NPDES permittees, discussed in Section V below, and because they are merely
refinements of existing requirements, most of which are a result of the iterative process expressly
contemplated by federal law.'®® A higher level of service is not simply any increase in costs. “If
the Legislature had intended to continue to equate ‘increased level of service’ with ‘additional
costs,” then the provision would be circular: ‘costs mandate by the state’ are defined as ‘increased
costs’ due to an increased level of service, which, in turn would be defined as ‘additional costs.”149

145 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 (emphasis added).
146 San Diego Unified School Dist., supra, 33 Cal.4" at p. 878.
147 Ibid.

148 See County of Los Angeles v. Comm’n on State Mandates, supra, 110 Cal.App.4th at pp. 1189-1190; see, also,
e.g., Letter from U.S. EPA, Alexis Strauss, to State Water Board, April 10, 2008, conceming Los Angeles County
Copermittee Test Claims Nos. 03-TC-04, 03-TC-19, 03-TC-20, and 03-TC-21 (AR, pp. A003789-91), citing 55 Fed.
Reg. 47990, 48052 (“EPA anticipates that storm water management programs will evolve and mature over time.”); 64
Fed. Reg. 68722, 68754; Dec. 8, 1999 (“EPA envisions application of the MEP standard as an iterative process.”); and
Interim Permitting Approach for Water Quality-Based Effiuent Limitations in Stormwater Permits (Sept. 1, 1996) (“The
interim permitting approach uses BMPs in first-round storm water permits, and expanded or better-tailored BMPs in
subsequent permits, where necessary, to provide for the attainment of water quality standards.”).

148 County of Los Angeles, supra, 110 Cal.App.4*" at p. 1191.
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Costs for purposes of Article Xlll B, section 6, of the California Constitution do “not equal every
increase in a locality’s budget resulting from compliance with a new state directive.”*®

Nor does every increase in specificity about where to direct costs amount to a higher level of
service."® That the level of specificity in a permit reconsidered and reissued every five years may
have changed over time is consistent with U.S. EPA’s guidance that MS4 permitting follow an
iterative process whereby each successive permit becomes more refined, detailed, and expanded
as needed, based on experience under the previous permit.’5?

Rather, the costs incurred must involve programs previously funded exclusively by the state.®
The “state must be attempting to divest itself of its responsibility to provide fiscal support for a
program, or forcing a new program on a locality for which it is ill equipped to allocate funding.”’%*
In certain instances, Claimants contend that the state has shifted costs to local government and
that they have been saddled with entirely new obligations to control pollution in stormwater. As
explained below, these claims are simply not true. In other cases, though, Claimants do not
contend that the state has shifted any costs to them, or saddled them with entirely new obligations
to control pollution in stormwater. Without any burden shifting from the state to municipalities,
mere direction from the San Diego Water Board that the municipalities reallocate some of their
resources in a particular way does not amount to a higher level of service.'™ “Loss of flexibility
does not, in and of itself, require the [local agencies] to expend funds that previously had been
expended by the State.”'%®

In this case, any costs arising from the Regional Permit’s requirements do not result from a “new”
program. Nor do they result from a “higher level of service,” because the state has not shifted its
own responsibilities to local agencies and the Claimants are not “ill-equipped” to allocate funding
to control MS4 discharges. And, as explained below, Claimants have been subject to the same
federal standards (the requirement to effectively prohibit non-stormwater discharges into the MS4,
to implement controls to reduce the discharge of pollutants in stormwater to the MEP, to monitor
their discharges, and other controls determined appropriate by the permitting agency) for

150 [bid., at p. 1194; accord San Diego Unified School Dist. v. Comm’n on State Mandates (2004) 33 Cal.4th 859, 876-
877.

151 See Id., at p. 1194 [requiring local law enforcement agencies devote some of their training budgets to domestic
violence training was not a higher level of service].

152 See, e.g., 55 Fed. Reg. 47990, 48052 (“EPA anticipates that storm water management programs will evolve and
mature over time.”); 64 Fed. Reg. 68722, 68754; Dec. 8, 1999 (“EPA envisions application of the MEP standard as an
iterative process.”); and Interim Permitting Approach for Water Quality-Based Effluent Limitations in Stormwater
Permits (Sept. 1, 1996) (“The interim permitting approach uses BMPs in first-round storm water permits, and expanded
or better-tailored BMPs in subsequent permits, where necessary, to provide for the attainment of water quality
standards.”).

153 See City of San Jose v. State of California (1996) 45 Cal. App.4th 1802, 1812 [citing Lucia Mar Unified School Dist.
v. Honig (1988) 44 Cal.3d 830, 836]; see also County of Sonoma v. Comm’n on State Mandates (2000) 84 Cal. App.4th
1264, 1288 [state law requiring reallocation of school funds from one local government entity to another, where local
government generally had always had a substantial role in funding schools, did not impose a higher level of service].

154 See County of Los Angeles v. Comm’n on State Mandates, supra, 110 Cal.App.4th at p. 1194; accord Dept. of
Finance v. Comm’n on State Mandates, supra, 1 Cal.5th at p. 771 [agreeing that state had shifted responsibility for
some industrial inspections to local government agency].

155 See County of Los Angeles v. Comm’n on State Mandates, supra, 110 Cal.App.4th at p. 1194,

158 Ibid.; accord Dept. of Finance v. Comm’n on State Mandates (2003) 30 Cal.App.4th 727, 748 [requirement that
school districts allocate some of their grant funds in a particular way did not transform those costs into a reimbursable
state mandate].
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decades. Whether Claimants must implement different approaches in an effort to achieve the
long-required federal standards does not mean the state has imposed a new program or required
performance of a higher level of service.

B. Mandates Exceptions Preclude Finding Subvention is Required

Assuming arguendo that the Commission concludes that the challenged provisions of the
Regional Permit require new programs or impose higher levels of service, the following mandates
exceptions apply to the contested provisions such that subvention is not required.

1. The Regional Permit Provisions Are Required by Federal Law

a. The San Diego Water Board Determined That the Regional Permit
Provisions Are Required to Comply with CWA Requirements - And Such
Findings Are Entitled to Deference Under Department of Finance

One of the exceptions to the subvention requirements is if the mandate imposes a requirement
that is mandated by a federal law or regulation and results in costs mandated by the federal
government, unless the statute or executive order mandates costs that exceed the mandate in
that federal law or regulation. Federal law specifically requires that permits be issued to the local
governments that operate MS4s and that permits effectively prohibit non-stormwater discharges
to the MS4, include controls to reduce the discharge of pollutants in stormwater to the maximum
extent practicable, include other provisions the permitting agency determines appropriate for the
control of such pollutants, including monitoring and reporting requirements. If the Water Boards
had not been authorized to issue the permit in lieu of U.S. EPA, the MS4 discharges would be
prohibited unless U.S. EPA itself issued a similar permit directly to the entities. Therefore, in
issuing the permit provisions necessary to comply with federal law, the San Diego Water Board
exercised its duty under federal law. As the Ninth Circuit Court of Appeals held in Natural
Resources Defense Council v. U.S. EPA, “Congress did not mandate a minimum standards
approach.”'s” Rather, Congress mandated that the permitting entity, here the San Diego Water
Board, determine appropriate provisions designed to control pollutants.'®8

The Court of Appeal in City of Rancho Cucamonga v. Regional Water Quality Control Board,
Santa Ana Region, succinctly addressed the federal mandate on the regional water boards to
prescribe requirements that meet the federal MEP standard:'%®

In creating a permit system for dischargers from municipal storm sewers, Congress
intended to implement actual programs. (Natural Resources Defense Council, Inc.
v. Costle (D.C.Cir.1977) 568 F.2d 1369, 1375.) The Clean Water Act authorizes
the imposition of permit conditions, including: “management practices, control
techniques and system, design and engineering methods, and such other
provisions as the Administrator or the State determines appropriate for the control
of such pollutants.” (33 U.S.C. § 1342, subd. (p)(3)(B)(iii).) The Act authorizes
states to issue permits with conditions necessary to carry out its provisions. (33

157 (9th Cir. 1992) 996 F.2d 1292, 1308.
158 Jdf.

189 City of Rancho Cucamonga v. Regional Water Quality Control Bd., Santa Ana Region (2002) 135
Cal.App.4h 1377.
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U.S.C. § 1342, subd. (a)(1).) The permitting agency has discretion to decide what
practices, techniques, methods and other provisions are appropriate and
necessary to control the discharge of pollutants. (NRDC v. EPA (9" Cir.1992) 966
F.2d 1292, 1308.) That is what the Regional Board has created in the 2002
permit.'®0

As in Rancho Cucamonga, the Regional Permit includes requirements to implement BMPs to
meet the MEP standard for storm water discharges. Similarly, the San Diego Water Board
exercised its duty under federal law and adopted the Permit with provisions requiring compliance
with the non-stormwater discharge prohibition and monitoring and reporting requirements, each
of which is an independent federal law mandate.

The fact that the San Diego Water Board exercised its discretion, as required by federal law, to
impose requirements that it determined were necessary to implement federal law and meet the
CWA standards in this Permit supports the conclusion that the permit provisions are federal, not
state mandates. Under the factual circumstances here, Department of Finance does not require
a different result.

An essential underpinning of Department of Finance is the Supreme Court's determination that
the 2001 LA Permit had as its roots both federal and State law. In that case, the Los Angeles
Water Board made no finding that the permit requirements were necessary to implement the MEP
standard.'®! Instead, the Los Angeles Water Board found only that the permit was consistent with
or within the federal standard. The Supreme Court explained that, “[h]ad the Regional Board
found when imposing the disputed permit conditions, that those conditions were the only means
by which the maximum extent practicable standard could be implemented, deference to the
board’s expertise in reaching that finding would be appropriate.”®2

By contrast, the San Diego Water Board here made specific findings that the Permit was based
on federal law in every section of the Permit and the Fact Sheet under the factual circumstances
presented.’®® Examples of this include, but are not limited to:

e “This Order implements federally mandated requirements under CWA section 402 (33
USC section 1342(p)(3)(B)).”"%*

e The requirements of this Order, taken as a whole rather than individually, are necessary
to reduce the discharge of pollutants to the MEP and to protect water quality. . . . These
findings are the expert conclusions of the principal state agency charged with
implementing the NPDES program in California.'®®

80 Rancho Cucamonga, supra, at 1389.
161 Department of Finance v. Comm’n on State Mandates, supra, 1 Cal.5th at p. 768.
162 Department of Finance v. Comm’n on State Mandates, supra, 1 Cal.5th at p. 768.

163 The finding that the permit terms are necessary to satisfy the federal MEP standard under the factual circumstances
presented means the San Diego Water Board did not impose more stringent terms under the Porter-Cologne Water
Quality Control Act, which it is authorized to do. (See City of Burbank v. State Water Resources Control Board (2005)
35 Cal.4t 613, 626-629.)

164 Regional Permit, Finding 31.a.
185 Regional Permit Fact Sheet, p. F-30.
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e This Order prescribes conditions to assure compliance with the CWA requirements for
owners and operators of MS4s to effectively prohibit non-storm water discharges into the
MS4s, and require controls to reduce the discharge of pollutants in storm water from the
MS4s to the MEP. ¢

« The authority exercised under this Order is not reserved state authority under the
CWA's savings clause (cf. Burbank v. State Water Resources Control Bd. (2005)
35 Cal.4h 613, 627-628 [relying on 33 U.S.C. § 1370, which allows a state to
develop requirements which are not ‘less stringent’ than federal requirements]),
but instead, is part of a federal mandate to develop pollutant reduction
requirements for municipal separate storm sewer systems. To this extent, it is
entirely federal authority that forms the legal basis to establish the permit
provisions. (See, City of Rancho Cucamonga v. Regional Water Quality Control
Bd.-Santa Ana Region (2006) 135 Cal.App.4" 1377, 1389; Building Industry Ass'n
of San Diego County v. State Water Resources Control Bd. (2004) 124 Cal.App.4™"
866, 882-883.)'%"

Collectively, these findings set forth the San Diego Water Board’s regulatory basis for issuing the
Regional Permit and make it clear that the Board intended to and did rely solely on federal law in
issuing the Permit. ¢

The Water Boards understand the Supreme Court to mean that, to be entitled to deference, the
regional water boards must make an express finding that the particular set of permit conditions
finally embodied in a given permit is required to meet that federal standard, and must support that
finding with evidence. The opinion is consistent with the Boards’ reading of the CWA: where a
regional water board has devised a set of conditions necessary to ensure local governments'
compliance with federal law (that is, a set of conditions that is federally mandated), the regional
water board does not have a choice to impose some other, less rigorous, set of conditions.

For the “maximum extent practicable” standard applicable to MS4 stormwater discharges,
determining whether this standard has been exceeded necessarily rests on whether the Permit
includes requirements which are impracticable. Practicability is a matter squarely within the San
Diego Water Board’s jurisdiction and expertise. The San Diego Water Board determined that the

166 Regional Permit, Finding 3. “The MEP standard is a flexible standard that balances a number of considerations,
including technical feasibility, cost, public acceptance, regulatory compliance, and effectiveness. (Building Ind. Ass'n.,
supra, 124 Cal.App.4th at pp. 873-874, 889.) Such considerations change over time with advances in technology and
with experience gained in storm water management (55 FR 47990, 48052 (Nov. 16, 1990)). Accordingly, a
determination of whether the conditions contained in this Order exceed the requirements of federal law cannot be based
on a point by point comparison of the permit conditions and the minimum control measures that are required “at a
minimum” to reduce pollutants to the maximum extent practicable and to protect water quality (40 CFR 122.34). Rather,
the appropriate focus is whether the permit conditions, as a whole, exceed the MEP standard.” Regional Permit, at pp.
F-29 — F-30.

187 Regional Permit Fact Sheet, p. F-29 (emphasis added).

168 The finding that the permit terms are necessary to satisfy the federal MEP standard under the factual circumstances
presented means the San Diego Water Board did not impose more stringent terms under the Porter-Cologne Water
Quality Control Act, which it is authorized to do. (See Burbank, supra, 35 Cal.4™ at pp. 626-629.
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requirements in the Regional Permit are practicable.'®® In the Test Claim, Claimants present no
evidence that any of the challenged provisions applicable to stormwater are impracticable.
Accordingly, absent any evidence that any of the challenged provisions are impracticable, the
Commission cannot find these provisions exceed MEP and therefore are entitled to subvention.
The Commission must defer to the Board’s findings.'”®

Department of Finance addressed the narrow question of whether the federal MEP standard and
certain implementing regulations’’ mandated both the trash can and inspection requirements
contained in the 2001 LA Permit. In reaching its decision, the Supreme Court's analysis
necessarily turned on whether, and to what extent, the MEP standard and the specific
implementing regulations compelled the Los Angeles Regional Board to impose the challenged
permit conditions.’”® Non-stormwater discharge provisions and monitoring and reporting
requirements required by independent federal mandates were not analyzed by the Supreme Court
in Department of Finance. Consequently, the Supreme Court decision has limited application
when the federal standard compelling a challenged permit provision is wholly separate from the
MEP standard and those specific implementing regulations.

Likewise, the recent California Court of Appeal, Third Appellate District, decision concerning the
2007 San Diego County MS4 Permit'”® was also narrowly focused on the federal mandate
exception related to the MEP standard only. Notably, like Department of Finance, the San Diego
DOF Decision also did not address critical questions here, including but not limited to: (a) whether
requirements implementing the Clean Water Act's effective prohibition of non-stormwater
discharges through the MS4 to receiving waters is federally mandated and (b) whether permit
provisions implementing TMDLs required by section 303(d) of the Clean Water Act are federally
mandated; and (c) whether permit provisions establishing monitoring and reporting requirements
is federally mandated. Importantly, however, the California Court of Appeal did not, and could
not, disturb the California Supreme Court’s determinations concerning the deference owed to the -
permitting agency.

The Regional Permit, like its predecessors, implements the wholly separate CWA requirement
that MS4 operators effectively prohibit non-stormwater discharges through their storm sewers to
waters of the United States and monitor their discharges. These are separate, independent
federal requirements that neither the Supreme Court in the Department of Finance decision nor
the California Court of Appeal, Third Appellate District, in the San Diego DOF Decision, analyzed.

b. U.S. EPA Has Required Similar Provisions in Permits It Has Issued

The Supreme Court in Department of Finance observed that U.S. EPA-issued permits did not
contain requirements to place trash receptacles at transit stops (a requirement of the 2001 LA

169 Regional Permit, Fact Sheet, p. F-35.
170 Department of Finance, supra, 1 Cal.5™ at pp. 768-769.

7 The Supreme Court considered Title 40 of the Code of Federal Regulations, parts 122.26(d)(2)(iv)(A)3), (B)(1),
(C)(1), and (D)(3) in reaching its decision. (Department of Finance v. Comm’n on State Mandates, supra, 1 Cal.5th at
p. 749.)

172 |d. at p. 767 ("The federal CWA broadly directed the board to issue permits...designed to reduce the pollutant
discharges fo the maximum extent practicable").

173 Department of Finance v. Commission on State Mandates (2017) 18 Cal.App.5" 661 (San Diego DOF Decision).
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Permit), and found that the absence of such conditions in EPA-issued permits “undermines the
argument that the requirement was federally mandated.””* The Court’s modifications to its
original opinion underscore that determining what constitutes MEP is a case-specific, factual
determination and the absence of similar conditions in U.S. EPA-issued permits is not fatal to the
argument that a particular requirement is necessary to meet the federal standard.'”® U.S. EPA
has, however, issued permits requiring either equivalent or substantially similar provisions to the
contested provisions of this Permit.’”® If the State had not issued the Permit, the U.S. EPA would
have done so. If the State had issued a permit that failed to meet federal standards, U.S. EPA
could have objected to the permit, which effectively vetoes the permit and triggers U.S. EPA’s
obligation to issue the permit itself.””” The inclusion of equivalent or substantially similar
provisions by U.S. EPA in other permits demonstrates that the San Diego Water Board effectively
administered federal requirements concerning permit requirements.

To the extent the provisions are more detailed or provide more specificity than past iterations of
Riverside County MS4 Permits, this is consistent with U.S. EPA’s guidance that successive
permits for the same MS4 must become more refined and detailed:

The EPA also expects stormwater permits to follow an iterative process whereby
each successive permit becomes more refined, detailed, and expanded as
needed, based on experience under the previous permit. See, 55 Fed. Reg. 47990,
48052 (“EPA anticipates that storm water management programs will evolve and
mature over time.”); 64 Fed. Reg. 67722, 68754 (Dec. 8, 1999 (“EPA envisions
application of the MEP as an iterative process.”) Interim Permitting Approach for
Water Quality-Based Effluent Limitations in Stormwater Permits (Sept. 1, 1996)
(“The interim permitting approach uses BMPs in first-round stormwater permits,
and expanded or better-tailored BMPs in subsequent permits, where necessary,
to provide for the attainment of water quality standards.”)'"®

The permit provisions are, as the San Diego Water Board concluded, federal mandates.

174 Department of Finance v. Comm’n on State Mandates, supra, 1 Cal.5" at p. 772.
175 The Court stated:

The opinion in this matter filed on August 29, 2016, and appearing in the California Official Reports
at 1 Cal.5t" 749, is modified as follows: On page 768 of the published opinion, a footnote is inserted
at the end of the sentence that reads: “The board’s legal authority to administer the CWA and its
technical experience in water quality control would call on sister agencies as well as courts to defer
to that finding.” The new footnote, which is numbered as footnote 15, reads: “Of course, this finding
would be case specific, based among other things on local factual circumstances.” On page 771 of
the published opinion, current footnote 15 is renumbered as footnote 16. On page 772 of the
published opinion, the word “fatally” is deleted from the sentence that reads: “The fact the EPA itself
had issued permits in other cities, but did not include the trash receptacle condition, fatally
undermines the argument that the requirement was federally mandate.”

176 See, State Water Board Order WQ 2015-0075, citing to Modified NPDES Permit No. DC0000221 for the MS4 for
the District of Columbia, p. 14. See, also, DC0000221, modified October 25, 2012, p. 5 (“[The permittee must]
[e]ffectively prohibit pollutants in stormwater discharges or other unauthorized discharges into the Ms4 as necessary
to comply with existing District of Columbia Water Quality Standards (DCWQS).")

17733 U.S.C.A. § 1342(d)(2), (4); 40 C.F.R. 123.44.

178 | etter from U.S. EPA, Alexis Strauss, to State Water Board, April 10, 2008, concerning Los Angeles County
Copermittee Test Claims Nos. 03-TC-04, 03-TC-19, 03-TC-20, and 03-TC-21.
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Even if the Commission concludes that some aspect of a challenged provision imposes
requirements that exceed a federal mandate, any increased costs to implement those activities
are de minimis and therefore not entitled to subvention.

2. Claimants Have Authority to Raise Fees for the Contested Provisions

Under California mandates law, Claimants must establish that they are required to use tax monies
to pay for implementation of the contested provisions.'”® Subvention is not required if the costs
can be reallocated or funded through service charges, fees, assessments, or other means.'8°
Claimants have not demonstrated that they are precluded from establishing or raising fees or lack
another revenue source to pay for implementation of the contested provisions.*8"

In the Commission’s Statement of Decision concerning certain provisions of the 2001 LA Permit
that were considered in Department of Finance, the Commission found that all but one of the
challenged provisions issued by the Los Angeles Water Board did not qualify as unfunded state
mandates as they did “not impose costs mandated by the state within the meaning of Article XIlI
B, Section 6 of the California Constitution because the Claimants have fee authority (under Cal.
Const. article XI, § 7) within the meaning of Government Code section 17556, subdivision (d),
sufficient to pay for the activities in those parts of the permit.”'¥2 Although the Supreme Court
acknowledged the Commission’s finding, it did not address the fee issue but remanded for further
proceedings. Department of Finance is thus inapplicable on this issue.

Claimants are not required to use taxes to pay for the costs of the programs and can levy fees.
Like the Department of Finance, the Water Boards believe that Claimants possess fee authority
within the meaning of Government Code section 17556, subdivision (d), such that no
reimbursement by the state is required. Such authority is undiminished by Propositions 218 or 26.
Notably, Proposition 26 specifically excludes assessments and property-related fees imposed in
accordance with Proposition 218 from the definition of taxes.'®

As an initial matter, Claimants have the ability to increase sewer fees or charges without voter
approval to cover increased costs of implementing the Regional Permit. Article Xlll B, section 6,
subdivision (c) of the California Constitution provides an exception to the voter approval
requirements of Proposition 218 for “fees or charges for sewer, water, and refuse collection

179 Gov. Code, § 17553, subd. (b)(1)(F) [test claim must identify funding sources, including general purpose funds
available for this purpose, special funds and fee authority]; /d. § 17556, subd. (d).

180 See Gov. Code, § 17556, subd. (d) [costs not mandated by the state when the local agency has “authority to levy
service charges, fees, or assessments sufficient to pay for the mandated program or increased level of service™]; County
of Los Angeles v. Comm’n on State Mandates, supra, 110 Cal.App.4th at p. 1189 [‘in order for a state mandate to be
found, the local governmental entity must be required to expend the proceeds of its tax revenues”]; Redevelopment
Agency v. Comm’n on State Mandates (1997) 55 Cal.App.4th 976, 987 [“No state duty of subvention is triggered where
the local agency is not required to expend its proceeds of taxes”].

181 Claimants must also demonstrate that the fees are more than de minimis. (San Diego Unified School Dist., supra,
33 Cal.4™ at p. 889 [“incidental procedural requirements, producing at most de minimis added cost, should be viewed
as part and parcel of the underlying federal mandate, and hence nonreimbursable under Government Code, section
16556, subdivision (c)’].) Department of Finance did not consider when a particular cost is de minimis. Except to the
extent the Supreme Court affirmed prior holdings that de minimis costs do not create reimbursable mandates,
Depariment of Finance does not apply to the Commission’s determination on that issue.

182 Statement of Decision on Test Claim Nos. 03-TC-04, 03-TC-19, 03-TC-20, 03-TC-21, p. 2.
183 Art. XIIIC, § 1, subd. (e)(7).
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services.” The Legislature has recently enacted two important pieces of legislation confirming
that Claimants have fee authority without the need for voter approval.

First, through Assembly Bill 2043 (2014), effective January 1, 2015, the Legislature amended the
definition of “water” for purposes of Articles XlII C and Xlil D to mean “water from any source.”'8*
In doing so, the Legislature stated that its act “is declaratory of existing law.”*#

Second, through Senate Bill 231 (2017), effective January 1, 2018, the Legislature “reaffirm[ed]
and reiterate[d]” that the definition of “sewer” for purposes of article Xill D includes:

systems, all real estate, fixtures, and personal property owned, controlled,
operated, or managed in connection with or to facilitate sewage collection,
treatment, or disposition for sanitary or drainage purposes, including lateral and
connecting sewers, interceptors, trunk and outfall lines, sanitary sewage treatment
or disposal plants or works, drains, conduits, outlets for surface or storm waters,
and any and all other works, property, or structures necessary or convenient for
the collection or disposal of sewage, industrial waste, or surface or storm waters."®

These legislative actions confirm that the Claimants have authority to raise fees, without voter
approval, for costs related to their storm sewer systems. To the extent Claimants rely on Howard
Jarvis Taxpayers Ass’n v. City of Salinas (2002) 98 Cal.App.4" 1351 as precluding the ability of
a municipality to raise fees related to stormwater, that decision is no longer controlling. The
Legislature has subsequently clarified the extent of sewers covered by the exception to voter
approval requirements contained in Proposition 218.%% The Legislature thus clarified that
Claimants have, and have always had, the ability to raise fees related to stormwater. The
California Constitution requires the Commission to abide by these later-enacted statutory
requirements unless and until a Court of Appeal finds them unconstitutional.'®

Applying the vote-exception for fees confirmed by Assembly Bill 2043 and Senate Bill 231, a
majority of property owners can protest and defeat a stormwater fee, but not with the result of
creating a state mandate.

Health and Safety Code section 5471 and Public Resources Code, section 40059, subdivision
(a)(1), also provide additional authority to charge fees for the costs associated with the contested
provisions. Health and Safety Code section 5471, subdivision (a), gives Claimants fee authority

184 Gov. Code, § 53750, subd. (n), amended by Assembly Bill 2043 (Stats. 2014, ch. 78, § 2).
185 Stats. 2014, ch. 78, § 1(c).

186 Gov. Code § 53750, subd. (f), and § 53751, subd. (i), added by Senate Bill 231, Stats. 2017, ch. 536, § 2 (emphasis
added). The Legislature noted the numerous authorities predating Proposition 2018 that use this same definition,
including: (1) Section 230.5 of the Public Utilities Code, added by Chapter 1109 of the Statutes of 1970; (2) Section
23010.3, added by Chapter 1193 of the Statutes of 1963; (3) The Street Improvement Act of 1913; (4) L.A. County
Flood Control Dist. v. Southern Cal. Edison Co. (1958) 51 Cal.2d 331 (“no distinction has been made between sanitary
sewers and storm drains or sewers”); (5) Many other cases where the term “sewer” has been used interchangeably to
both sanitary and storm sewers including, but not limited to, County of Riverside v. Whitlock (1972) 22 Cal.App.3d 863,
Ramseier v. Oakley Sanitary Dist. (1961) 197 Cal.App.2d 722, and Torson v. Fleming (1928) 91 Cal.App. 168; and (6)
Dictionary definitions of sewer, which courts have found to be an objective source for determining common or ordinary
meaning, including Webster's (1976), American Heritage (1969); and Oxford English Dictionary (1971).

187 Gov. Code, § 53751, subd. (f).
188 Cal. Const., art. IIl, § 3.5; Lockyer v. City and County of San Francisco (2004) 33 Cal.4" 1055, 1094.
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for “services and facilities furnished . . . in connection with its water, sanitation, storm drainage,
or sewerage system.”'®® Similarly, Public Resources Code section 40059, subdivision (a)(1), also
confers fee authority on counties, cities, districts, or other local governmental agencies for
“[alspects of solid waste handling which are of local concern, including, but not limited to,
frequency of collection, means of collection and transportation, level of services, charges and
fees, and nature, location, and extent of providing solid waste handling services.”'®

Claimants argue that certain Permit provisions are intended to improve overall water quality and
benefit all persons within the jurisdiction and, therefore, it is impossible to develop a fee structure
based on the benefits received or burdens imposed by prospective payors. But the Fact Sheet
for the Regional Permit amply demonstrates that numerous activities contribute to the pollutant
loading from MS4s. Claimants have the ability to levy charges, fees or assessments on these
activities, independent of real property ownership.’®" For example, inspection fees have been
held not to be subject to Proposition 218.'%? The California Supreme Court has also validated the
adoption of regulatory fees, providing they are not levied for unrelated revenue purposes.'® It is
reasonable to collect fees from developers for the costs associated with implementing certain
permit provisions. Asking these entities to bear the costs directly related to their activities “is
comparable in character to similar police power measures imposing fees to defray the actual or
anticipated adverse effects of various business operations.”%

The question before the Commission is whether Claimants have the authority to impose fees or
assessments, not whether the actions to impose a fee or assessment will be successful.
Claimants have authority to impose property-related fees or assessments under their police power
to pay for the costs of complying with the Regional Permit, whether or not it is politically feasible
to impose such fees via voter approval as may be required by Proposition 218. Permittees’ police
power is “broad enough to include mandatory remedial measures to mitigate the past, present or
future adverse impact of the fee payer’s operations” in situations, like those present here, where
there is a causal connection or nexus between the adverse effects and the fee payer’s activities.®
Local governments can choose not to submit a fee to the voters or voters can reject a proposed
fee. Claimants provides no evidence whatsoever that it attempted to raise fees, but was prevented
from doing so. The authority of a local agency to defray the cost of a program without raising

188 Health & Safety Code, § 5471, subd. (a) (emphasis added).
190 Pub. Resources Code, § 40059, subd. (a)(1).

91 For a general overview of funding mechanisms that have been employed by municipalities, see Black and Veatch
2005 Stormwater Utility Survey, p. 2 (72% cited stormwater user fees as major [at least 90% of total income] revenue
sources and the majority of utilities resported funding was adequate to meet all or most needs).

192 See, e.g., Apartment Ass’n of Los Angeles County, Inc. v. City of Los Angeles (2001) 24 Cal.4"" 830, 842, 844-845
(upholding inspection fees associated with renting property). A fee for residential inspections to ensure compliance
with MS4 Permit directives (e.g. compliance with laws related to conducting business) would be similar.

193 See, Sinclair Paint Co. v. State Bd. of Equalization (1997) 15 Cal.4!" 866, 876-77. See also Cal. Farm Bur.
Federation v. State Water Resources Control Bd. (2011) 51 Cal. 4t 421, 437-438; California Association of Professional
Scientists v. Dept. of Fish and Game (2000) 79 Cal.App.4" 935, 945 (distinguishing regulatory fees from taxes);
Schmeer V. County of Los Angeles (2013) 213 Cal.App.4" 1319, 1326 (finding plastic bag charge retained by
businesses not to be a tax).

194 Sinclair Paint Co., supra, 15 Cal.4™ at p. 877.

195 [d., at p. 877-878. Examples of non-tax fees within the police power of municipalities to impose include: single use
carryout bag ordinances charging fee for use of plastic or paper bags; fines for violations of prohibitions on use of
foam/polystyrene food containers; hazardous waste disposal fees for businesses; and vehicle registration fees used to
fund combined road safety/green infrastructure projects.
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taxes indicates that a program does not entail a cost subject to subvention. A municipality’s failure
even to attempt the 218 process does not turn permit costs into state reimbursable mandates.®
“Claimants can choose not to require” or even not to pursue “these fees, but not at the State’s
expense.” "%’

Moreover, Claimants’ arguments fundamentally ignore the fact that municipalities can and do
impose fees on their residents and businesses to fund aspects of their stormwater programs. For
example, the cities of Culver City, Alameda, Palo Alto, San Clemente, San Jose, and Santa Cruz
have all either adopted new fees for implementation of their programs, raised existing stormwater
fees, or adopted fee assessments.'®® As recently as July 2018, the County of Los Angeles voted
to place on the November 2018 ballot a proposed property tax to capture and clean storm water.%
Whether circumstances make it impractical to assess fees is not relevant to the inquiry (nor is the
contention even factually correct).?®

Furthermore, the California Watershed improvement Act of 2009 authorizes MS4 permittees
statewide to develop and implement voluntary watershed improvement plans.?®! State Water
Board Order No. WQ 2015-0175, which upheld, with some modifications, a 2012 Los Angeles
Water Board MS4 Permit issued to 85 permittees in the Los Angeles Region, clarifies that “[t]he
California Watershed Improvement Act of 2009 grants authority to local government permittees
regulated by an MS4 permit to develop and implement watershed improvement plans, but does
not limit the authority of a regional water board to impose terms related to watershed management
in an MS4 permit. Further, the terms of the WMPSs/EWMPs are largely consistent with the
watershed improvement plans authorized by the Act, so a permittee can comply with the Los
Angeles MS4 Order while also using the authority provided by the California Watershed
Improvement Act of 2009 if it so chooses.”?*? Similar to the WMPs/EWMPS in the 2012 Los
Angeles Permit, Water Quality Improvement Plans in the Regional Permit are “largely consistent”

19 Connell v. Sup. Ct. (1997) 59 Cal.App.4th 382, 398 [where statute on its face authorized water districts to levy fees
sufficient to pay the costs associated with a regulatory change, there was no right to reimbursement]; Clovis Unified
School Dist. v. Chiang (2010) 188 Cal.App.4th 794, 812 [“to the extent a local agency... ‘has the authority’ to charge
for the mandated program or increased level of service, that charge cannot be recovered as a state mandated cost’].

197 Clovis Unified Sch. Dist. v. Chiang (2010) 188 Cal.App.4"" 794, 812.

198 See documentation of City of Alameda Storm Water Fee Ordinance, City of Palo Alto Storm Drainage Fee
Ordinance, and storm water fees authorized in Cities of Culver City, San Clemente, San Jose and Santa Cruz, included
as attachments to this response.

199 See Los Angeles Times, July 17, 2018 “LA County votes to put new property tax before voters to clean storm water.”

200 Connell v. Sup. Ct. (1997) 59 Cal.App.4th 382, 398 [where statute on its face authorized water districts to levy fees
sufficient to pay the costs associated with a regulatory change, there was no right to reimbursement]; Clovis Unified
School Dist. v. Chiang (2010) 188 Cal.App.4th 794, 812 [“to the extent a local agency... ‘has the authority’ to charge
for the mandated program or increased level of service, that charge cannot be recovered as a state mandated cost’].)
Moreover, Claimants has not demonstrated that properly designed engineering report or study could not comply with
Proposition 218’s requirements to impose upon a person or property the particular fee at issue, which does not exceed
the proportional cost of the service attributable to the parcel in question. (Cal. Const. art. Xill D, § 6(b)(3).) The nature
of the fee at issue is what must be examined. So, by way of example, Claimants complains about Residential
Inspections And Inventory Programs (Test Claim, at pp. 35-36.) But residential inspections fees levied for business
(versus property-related) reasons generally have been held not to violate Proposition 218. Apartment Ass’n. of Los
Angeles County, Inc. v. City of Los Angeles (2001) 24 Cal.4™" 830, 844-45. A fee for residential inspections to ensure
compliance with MS4 Permit directives (e.g., compliance with laws related to conducting business) would be similar.

201 Wat. Code, §§ 16100 to 16104.
202 State Water Board Order WQ 2015-0075, p. 8, footnote 30.
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with the watershed improvement plans authorized by the Act. Therefore, costs to develop and
update a Water Quality Improvement Plan (see section V.1. below) are not subject to subvention.

V. ARGUMENT: SPECIFIC RESPONSES TO CHALLENGED PROVISIONS

While the general discussion above in Section IV explains why it is appropriate for the
Commission to reject the Test Claim in its entirety, the following elaboration on challenges to
specific provisions establishes additional justification to reject the Test Claim. For ease of
reference, the specific responses below generally follow the organization format of the Test Claim.

A. Development, Implementation and Update of Water Quality Improvement Plans
(WQIPs), Permit Provisions B (B.2., B.3., B.4,, B.5,, B.6.), F (F.1.a., F.1.b., F.2.c,,
F.2.e., F.3.b.(3), F.3.c.), and A 4.

The purpose of Provision B, titled “Water Quality Improvement Plans” (WQIPs) is to guide the
Copermittees’ jurisdictional runoff management programs towards achieving the outcome of
improved water quality in MS4 discharges and receiving waters. The goal of the WQIPs is to
further the CWA’s objective to protect, preserve, enhance, and restore the water quality and
designated beneficial uses of waters of the state. This goal will be accomplished through an
adaptive planning and management process that identifies the highest priority water quality
conditions within a watershed and implements strategies through the jurisdictional runoff
management programs to achieve improvements in the quality of discharges from the MS4s and
receiving waters.203

Provision F, titled, “Reporting,” is designed “to determine and document compliance with the
requirements set forth in this Order,” including WQIPs.2** Each Copermittee must develop and
submit a WQIP for the different Watershed Management Areas in accordance with the
requirements set forth in Provision F. Claimants are required to develop only one WQIP for the
Santa Margarita Watershed within the Riverside County portion of the San Diego Region.

Provision A.4, an essential component of the MEP standard to be achieved through compliance
with Receiving Water Limitations, requires Copermittees to update and modify an approved WQIP
if exceedances of water quality standards persist in receiving waters. Claimants object that the
permit requires “WQIPs to be designed to ultimately achieve compliance with the Permit's
receiving water limitations and in particular the prohibition against discharges causing or
contributing to exceedances of WQS.”?% Claimants contend these provisions are state, not
federal mandates and represent new programs or requirements for higher levels of service. Both
of these challenges must be rejected.

There Is No New Program or Higher Level of Service

For the reasons discussed in the general responses, above, these challenged provisions do not
impose a new program or higher level of service on Claimants.

203 Regional Permit at p. 17, B.
204 Regional Permit at p. 111.
205 Test Claim at p. 26.
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It is true that the term “WQIP” does not appear in previous permits. But the concept of a WQIP,
its substance, and its accompanying reporting provisions are not new to the Regional Permit
Permit. Indeed, “the Copermittees have been developing and implementing programs and BMPs
intended to effectively prohibit non-storm water discharges to the MS4s and control pollutants in
storm water discharges from the MS4s to receiving waters” since 1990.2% The 2010 Permit
precursor to the WQIP was a document called the Watershed Water Quality Work Plan
(Watershed Work Plan). The 2010 Permit imposed similar requirements®’ and was designed to
do exactly what the WQIP provision does: engage dischargers in the iterative process to achieve
compliance with water quality standards over time. In short, prior permits have required all San
Diego Region Copermittees, including Claimants, to implement comparable programs central to
the iterative process for ensuring water quality. Development and implementation of the WQIPs
reflects engagement in the iterative process of achieving compliance with water quality standards
over time. This is not a new program, nor does it impose higher levels of service on Claimants.

To circumvent this conclusion, Claimants attempt to focus their challenge on particular
components of the WQIP, including the requirement to develop and implement the WQIP;?* the
requirement to update the WQIP and the requirement to report on the WQIP.2® Specifically,
Claimants argue that these provisions are not required by federal law or are far more robust than
was required by the 2010 Permit.2'® With respect to whether the provisions are required under
federal law, the Water Boards refer the Commission to Section IV.B.1., supra. With respect to
whether analogous requirements existed in the 2010 Permit, they did. Examination of a sampling
of the provisions about which Claimants protest reveals this to be true:

Regional Permit Provision At Issue Analogous 2010 Permit Provision
Permit Provision B.2.a. (Test Claim, p. 18) 2010 Permit, Provisions G.1.a., G.1.b
Permit Provision B.2.b. (Test Claim, p. 18) 2010 Permit, Provision G.1.c.

Permit Provision B.2.c.(1) and B.2.c.(2) (Test | 2010 Permit Provision G.1.d.
Claim pp. 18-19)

Permit Provision F.1.a. (Test Claim, p. 20) 2010 Permit Provision G.4.

Indeed, careful consideration of Claimants’ complaints in this regard reveals not only that
analogous provisions existed in the prior 2010 Permit, but also the true nature of their complaints:
Claimants are not really questioning whether the 2010 and Regional Permits have the same
requirements, but instead, are challenging any further specificity or refinement of 2010

requirements in the successor Regional Permit. In other words, they are not challenging any new
requirements, because there are none. This is not a new “program” or even a higher level of

206 Regional Permit at p. F-42.

207 2010 Permit, Order No. R9-2010-0016, at pp. 74-75.

208 See particular provisions at Test Claim, pp. 18-24 and Attachment 1 to Narrative Statement.
209 See particular provisions at Test Claim Narrative Statement pp. 18-25.

210 Tgst Claim, pp. 28-29.
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service as those terms have been defined in mandates law.?'" Furthermore, at worst, the new
specificity in the Regional Permit is included as part of the iterative process — which is expressly
contemplated under federal law.?'?> These requirements are not an unfunded state mandate.

The Provisions are Necessary to Implement Federal Law

Even if the Commission finds that the provisions establish a new program or higher level of
service, no subvention is required because the WQIPs are based entirely on federal law and the
San Diego Water Board determined they are necessary to meet the MEP standard. As discussed
above in the General Responses (Section V), the San Diego Water Board’s findings concerning
the basis for these provisions are entitled to deference under Department of Finance. For these
reasons, the provisions are a federal, not a state, mandate.

Claimants assert that these permit provisions are state, not federal mandates, because: (1)
federal regulations do not require the scope and detail of the permit requirements;?'® (2) the
objective of the WQIP is to achieve water quality standards, an objective they claim is not required
by federal law;?'* (3) federal law does not require MS4 discharges comply with water quality
standards — it only requires permits to contain controls that reduce pollutants to the MEP;?'® and
(4) the purpose of the provisions is to “shift to Claimants the RWQCB?’s responsibility to develop
TMDL programs” and finally, some of the components in the development of the WQIP require
Claimants “to go beyond the four corners of the Permit” to evaluate other contributions of
pollutants to the watershed.?'®

As the Water Boards explained in Section IV above, the Regional Permit does not require strict
compliance with water quality standards, as alleged by Claimants. Instead, the Water Boards
anticipate Copermittees will achieve compliance with water quality standards through
implementation of the iterative process of successively improving BMPs. Implementation of the
WQIP embodies the iterative process determined to satisfy the MEP standard in this case.?'”

The Board recognized that, in adopting the WQIP provisions, “[t]he purpose ... is to develop Water
Quality Improvement Plans that guide the Copermittees’ jurisdictional runoff management
programs towards achieving the outcome of improved water quality in MS4 discharges and

211 See, e.g., City of Richmond v. Comm. on State Mandates (1998) 64 Cal.App.4" 1190, 1195-96 (finding that technical
changes, clarifications, and additions to a statute, which imposed no new substantive requirements on appellants but
excluded certain persons from benefits, did not impose a new program or higher level of service on city).

212 F.g., 55 Fed. Reg. 47990, 48052 (“EPA anticipates that storm water management programs will evolve and mature
over time.”); 64 Fed. Reg. 68722, 68754; Dec. 8, 1999 (“EPA envisions application of the MEP standard as an iterative
process.”); and Interim Permitting Approach for Water Quality-Based Effluent Limitations in Stormwater Permits (Sept.
1, 1996) (“The interim permitting approach uses BMPs in first-round storm water permits, and expanded or better-
tailored BMPs in subsequent permits, where necessary, to provide for the attainment of water quality standards.”)

213 Test Claim, pp. 24-25.

214 Test Claim, p. 26; Claimants also rely on the Commission’s earlier determination on the issue of a federal mandate
regarding provisions in its Statement of Decision in 07-TC-09 to argue that the WQIP provisions in the Regional Permit
establish new programs or higher levels of service. As noted elsewhere, and as the Commission is aware, numerous
challenges to the 2010 Statement of Decision have not been resolved by the courts.

215 Test Claim, pp. 26-27.
218 Test Claim, pp. 27-28.
217 Regional Permit, Provision A 4.
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receiving waters.”?'® As discussed in the Permit Fact Sheet, “federal NPDES regulations require
the Copermittees to develop a proposed management program (40 CFR 122.26(d)(2)(iv)). A
proposed management program must include ‘a comprehensive planning process’ and ‘where
necessary intergovernmental coordination’ for the 'duration of the permit.”?'® The WQIP serves
as the Copermittees’ comprehensive planning process document for the proposed management
program that will be implemented as a WQIP within a Watershed Management Area.
Development of WQIPs based upon watersheds is consistent with federal regulations that support
the development of permit conditions, as well as implementation of storm water management
programs, at a watershed scale.?®

The factual findings here support the conclusions that WQIPs are necessary to meet the MEP
standard under federal law and are entitled to deference under Department of Finance. For
example, the Board found:

[tlhe Water Quality Improvement Plan is the backbone of the Regional Permit
requirements.  Provision B provides the guidance, criteria, and minimum
expectations and requirements for the elements of the Water Quality Improvement
Plan to be developed and implemented by the Copermittees [and] incorporates a
program to monitor and assess the progress of the Copermittes’ jurisdictional
runoff management programs toward improving the quality of discharges from
MS4s, as well as tracking improvements to the quality of the receiving waters.?’

Provision F includes the process for adapting and improving the effectiveness of the WQIPs to
implement the iterative approach to achieve compliance with receiving water limitations. Other
regulatory requirements pertaining to certain aspects of the WQIP are discussed more fully in the
Fact Sheet for Provisions B and F.

In addition to being necessary to achieve the MEP standard, successful implementation of WQIPs
is likewise crucial to permittee compliance with the independent federal prohibition on non-storm
water discharges into MS4s through achievement of discharge prohibitions and receiving water
limitations as specified in Regional Permit provisions A.2 and A.4. Moreover, the monitoring and
assessment elements of the WQIP are necessary to implement and ensure compliance with the
Regional Permit. As explained above, monitoring, reporting and assessment components of the
WQIP are based on the federal requirements of the Clean Water Act in section 308(a) and
implementing regulations.??

Finally, unlike the LA MS4 Permit provisions considered in Department of Finance, the
requirements to implement similar programs also exist in U.S. EPA issued MS4 permits. In the
most recent MS4 permit for the District of Columbia MS4, U.S. EPA required development,
implementation, assessment and upgrading of the Stormwater Management Program (SWMP)

218 Regional Permit, Provision B, p. 17.
219 Regional Permit, at p. F-43; 40 CFR § 122.26(d)(2)(iv)-

220 Regional Permit at p. F-43; 40 CFR § 122.26(a)(3)(ii), (v) and 122.26(d)(2)(iv); U.S. EPA Watershed-Based NPDES
Permitting Policy Statement, https://www3.epa.gov/npdes/pubs/watershedpermitting_finalguidance.pdf.

221 Regional Permit, at p. F-42.
222 See 40 C.F.R. § 122.26(d) and Regional Permit Fact Sheet, pp. F-48-49.
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Plan.?2® While the program titles differ, the elements (development, implementation, updating and
reporting) are comparable and serve the same functions. This relevant comparison demonstrates
that the Board effectively crafted provisions necessary to both the MEP standard and other
independent federal requirements.

There is No Shifting of State Responsibility.

Claimants make a related but separate argument within their challenge to Provision F that the
state is shifting responsibility and costs for state programs to Claimants when, as part of the WQIP
requirements, the Permit requires Claimants to participate in assessing waterbodies, determining
pollutant loads allocable to different dischargers and developing implementation plans.??*
Claimants assert that the implementation of WQIPs in cases of watersheds with “waterbodies
already affected by poliutants may allow the Board to re-evaluate the status of such waterbodies
and, potentially, move the waterbodies from the 303(d) list (which require TMDL implementation)
to a less stringent categorization.”??® Claimants therefore allege that “[t]he issue is whether the
RWQCB has shifted its federally imposed TMDL responsibility to the Permittees, thus creating a
state mandate.”??®

Claimants mischaracterize the scope of the San Diego Water Board’s responsibilities in
developing TMDLs for impaired receiving waters affected by MS4 discharges. No responsibility
has been shifted. Claimants simply are not required to “develop TMDLs” when developing their
WQIPs.

MS4 dischargers such as Claimants are required to control pollutants in their discharges to
address impairments and to achieve compliance with water quality standards using the iterative
approach outlined in the Permit. Likewise, Claimants must take steps to effectively prohibit non-
storm water discharges. If, as a result of WQIP implementation, Claimants’ monitoring
demonstrates reductions in impairing pollutants have been achieved such that the receiving water
body meets water quality standards, Claimants are correct that it may be unnecessary for the San
Diego Water Board to expand resources to develop a TMDL to address the impairment. However,
in this event, the San Diego Water Board has not shifted responsibility to the Claimants to develop
a TMDL. Rather, a TMDL to address impairments need never be developed — by anybody.
TMDLs are developed based on monitoring data from various sources, including particularly,
dischargers such as permittees. The Clean Water Act does not impose a requirement on the
state to conduct any monitoring of the receiving water to gauge permittee compliance. It does,
however, impose the obligation to monitor on Copermittees.??” If the same monitoring by
Claimants that would have supported development of a TMDL by the Water Boards or U.S. EPA
in fact demonstrates that no impairment exists, there is no shifting of responsibilities.

223 “The permittee shall continue to implement, assess and upgrade all of the controls, procedures and management
practices, described in this permit, and in the [Storm Water Management Plan] dated February 19, 2009, and any
subsequent updates. This Program has been determined to reduce the discharge of pollutants to the maximum extent
practicable. The Stormwater Management Program is comprised of all requirements in this permit. All existing and
new strategies, elements, initiatives, schedules or programs required by this permit must be documented in the SWMP
Plan, which shall be the consolidated document of all stormwater program elements.” (U.S. EPA, MS4 Permit for the
District of Columbia, DC0000221, modified October 25, 2012, pp. 7-8.)

224 Tgst Claim, pp. 28-29.
225 Test Claim, p. 29, citing Regional Permit, Fact Sheet at F-63-F-65.
226 Test Claim, p. 29, citing Hayes, 11 Cal . App.4" at 1593-94.

227 See discussion of federal monitoring requirements, supra, § 1V.B.1.
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Other Mandates Exceptions Apply

If Claimants are successful in persuading the Commission that the WQIP and related challenged
provisions mandate either a new program or higher level of service and the Commission likewise
concludes that the challenged provisions are not required by federal law, subvention is not
required due to other mandates exceptions. As discussed above, WQIPs are comparable to the
watershed improvement plans in the 2009 Watershed Improvement Act and considered by the
State Water Board in Order No. WQ 2015-0075. Claimants have not demonstrated that they must
use tax monies to pay for implementation of these provisions. And any costs found to be beyond
what federal law requires are de minimis.

B. Challenge to Portions of Jurisdictional Runoff Management Program (JRMP):
Provisions E.3.c.(2), E.3.d and F.2.b, Which Concern Hydromodification
Management BMP Requirements and BMP Design Manual Updates

1. Hydromodification Management Requirements (E.3.c.(2)) (Critical Sediment
Yield)

Challenged aspects of Provision E.3.c.(2) specify that Copermittees must require Priority
Development Projects??® (PDPs) to implement onsite BMPs to manage hydromodification effects
that may be caused by storm water runoff discharged from a project, including BMPs to avoid
known critical sediment yield areas, or “to implement measures that allow critical coarse sediment
to be discharged to receiving waters, such that there is no net impact to the receiving waters."?%°
Claimants contend these requirements are new programs because “[p]revious permits did not
include a requirement that PDPs avoid critical sediment yield areas or to design BMPs that will
allow coarse sediment to be discharged to receiving waters.”?*°

There Is No New Program or Higher Level of Service

The premise of the hydromodification management BMP requirements, which are to control
storm water runoff conditions (flow rates and durations) for Copermittee-defined range of
flows, is unchanged from all Fourth Term Permits in the San Diego Region.”23! As explained
generally above, a minor modification, particularly in this context, cannot convert a Permit
requirement into a new program, nor does it constitute a higher level of service.

As an initial matter, hydromaodification plans for discharges from priority development projects
were required in the 2010 Permit.2*2 Moreover the 2004 Riverside County MS4 Permit likewise
contained requirements to address the water quality effects of hydromodification, although

228 Priority Development Projects (or PDPs) are defined in the Regional Permit at Provision E.3.b.(1). In general, PDPs
are “land development projects that fall under the planning and building authority of the Copermittee for which the
Copermittee must impose specific requirements. . . including the implementation of structural BMPs to meet the
performance requirements . . .”

229 Regional Permit Provision E.3.c.2(b).
230 Test Claim, p. 32.

231 Regional Permit, at p. F-92; see, also, responses to comments received on tentative Order No. R9-2013-0001, p.
25 of 258 and p. 190 of 258.

232 Order No. R9-2010-0016, Provision F.1.h.
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referred to more descriptively there as provisions to address increases in volume, velocity and
pollutant load over pre-development runoff as a result of urbanization.2®®* While the specific
provisions concerning critical sediment yield areas are new to the Regional Permit, their inclusion
in hydromodification requirements to be performed by project proponents does not result in
imposition of a new program or require that Claimants provide a higher level of service. The
purpose of these provisions, as in prior permits, is to protect receiving waters from erosion and
sediment loss due to land development.234

As explained in Permit findings, an objective in including such provisions is to “maintain or restore
more natural hydrologic flow regimes to prevent accelerated, unnatural erosion in downstream
receiving waters, also to the MEP standard. Provision E.3.c.(2) describes hydromodification
management BMP requirements that must be implemented by all Priority Development
Projects.”%

As challenged by Claimants, the critical sediment yield provision is a refinement of the
requirement to develop and implement a hydromodification management plan in Riverside County
Copermitteees’ 2010 Permit. And because these particular provisions result in informing
developers what criteria they must follow, they pertain directly to Claimants only when the Priority
Development Project is undertaken by the municipality itself. In the latter circumstance, no
mandate exists because municipalities voluntarily choose to undertake a Priority Development
Project.

The challenged requirements do not impose a new program or require a higher level of service.
Even if the Commission accepts Claimants’ argument that the requirements are a new program
or impose a higher level of service, exceptions in mandates law apply to preclude subvention.

The Provisions Are Necessary to Implement Federal Law

Claimants also contend that the provision is a state mandate because no specific regulatory
provision in the federal regulations requires local agencies to manage PDPs to avoid critical
sediment yield areas.?*® As discussed in General Responses, above, the San Diego Water Board
determined that the permit provisions are based entirely on federal law and are necessary to
implement the MEP standard. More specifically, federal storm water regulations mandate that
MS4 permittees propose a program to develop, implement and enforce controls to reduce the
discharge of pollutants from municipal storm sewers “which receive discharges from areas of new
development and significant redevelopment.”” The San Diego Water Board considered the
permittees’ proposals and explained the basis for development of the permit provision as follows:

Hydrograph modification (hydromodification) management requirements also are
included to mitigate the potential for increased erosion in receiving waters due to

233 See Order No. R9-2004-001, Fact Sheet, Finding 9.

234 See generally, Order No. R9-2010-0016, Dir. F.1.h, pp. 42-47.
285 Regional Permit, Fact Sheet, Provision E.3., p. F-100.

236 Test Claim, p. 31.

237 40 C.F.R. § 122.26(d)2)(iV)A)2).
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increased runoff rates and durations often caused by development and increased
impervious surfaces.?®

And, the Board found that “[p]lacement of impervious services encapsulates ‘good’ sediment
(such as sand, gravel, rocks and cobbles) that would normally replenish creek beds and banks to
help stabilize them.”?® The incorporation of coarse sediment yield requirements was thus
determined to be a necessary component of the hydromodification requirements to implement the
MEP standard under the factual circumstances here. As explained above, the Board’s findings
that these provisions are necessary to meet the MEP standard are entitled to deference.

The incorporation of coarse sediment yield requirements was thus determined to be a necessary
component of the hydromodification requirements to implement the MEP standard under the
factual circumstances here. In considering the coarse sediment yield provision in the
development planning section, the San Diego Water Board reiterated in response to comments
that the “requirements are necessary to protect receiving waters from erosive flows caused by
land development.”2* The San Diego Water Board also clarified that “strict avoidance of critical
sediment yield is not mandated and that compliance may be achieved by other methods, provided
that the stream experiences ‘no net impact.”?*' As explained above, the Board’s findings that
these provisions are necessary to meet the MEP standard are entitied to deference under
Department of Finance.

In addition, U.S. EPA has also included similar development planning related requirements in
MS4 permits that it has issued. For example, the Massachusetts General MS4 Permit issued by
U.S. EPA requires permittees there to implement recommended changes to minimize impervious
cover, support green infrastructure techniques and take other steps to address hydromodification
through use of low impact development planning and design and storm water controls. 242
Hydromodification or similar development related requirements are also included in other u.s.
EPA issued permits. 243

Other Mandates Exceptions Apply

As discussed above in General Responses (Section 1V), as well, to the extent the Commission
finds that the challenged requirement was imposed in excess if federal law authority, any
incremental costs for activities to implement the requirement in the hydromodification
management plan beyond previously existing requirements are de minimis and therefore not
subject to subvention. The de minimis determination is further supported because Claimants must

238 Regional Permit Fact Sheet, at p. F-10.

239 Regional Permit Fact Sheet, at p. F-86.

240 Response to Comments Table (Nov. 4, 2015), p. 52.
241 [g. at p. 53.

242 J 8. EPA, General Permits for Stormwater Discharges from Small Municipal Separate Storm Sewer Systems
(MS4s) in Massachusetts, Authorization to Discharge Under the National Pollutant Discharge Elimination System
issued to MS4s located in the Commonwealth of Massachusetts, NPDES Permits No. MAR041000, MAR042000, and
MARO043000 (Apr. 4, 2016).

243 Gge, €.g., U.S. EPA Boise/Garden City Area MS4 Permit, Authorization to Discharge Under the National Pollutant
Discharge Elimination System, issued to MS4 Permittees, Section 11.B.2 (Dec. 12, 2012).
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require developers of PDPs to adhere to the requirements, not undertake the requirements
themselves (unless voluntarily doing so as a municipal developer). 244

Finally, Claimants have fee authority to fund the hydromodification requirements and cannot
establish that they must raise tax monies to carry out implementation of the coarse sediment yield
requirements.?*> Claimants may recover the costs of implementing these requirements through
development or other fees. Claimants are not subject to the substantive coarse sediment/critical
sediment avoidance provisions unless they are also undertaking a Priority Development Project,
which they are not mandated by the Permit to do.2¢ In this latter case, the costs to comply with
the provisions themselves are voluntary and not subject to subvention. For all these reasons,
Claimants are not entitled to subvention for this provision.

2. BMP Design Manual Update (Provisions E.3.d and F.2.b)
Provisions E.3.d and F.2.b require Copermittees to update the BMP Design Manual to include a
variety of updates. Claimants contend that requirements to update the BMP Design Manual are
new to the Regional Permit and that neither the CWA nor federal regulations require such
updates.?¥

There Is No New Program or Higher Level of Service

Claimants’ prior permits contained a plan comparable to the BMP Design Manual which, likewise,
required updates.?*® Claimants contend that unlike the prior permit, the Regional Permit requires
updates with “specific procedures and criteria” not previously required. As discussed above in
Section IV, the modified requirements do not rise to the level of imposing a new program or higher
level of service where the objectives of the applicable federal requirements governing
implementation of post-construction controls to limit pollutant discharges from areas of land
development are the same.?*

Even if the Commission accepts Claimants’ argument that the requirements to update their BMP
Design Manual are a new program or impose a higher level of service, exceptions in mandates
law apply to preclude subvention.

2441t is also noteworthy that the hydromodification plan requirements in the prior permit were based on the HMP
developed by Copermittees and based on the Copermittees’ recognition of “the need to improve management of
hydromodification.”?44

245 Indeed, the Commission agreed in its decision in Case 07-TC-09. However, the Water Boards note that these
issues raised in challenges to the Decision remain unresolved by the courts.

246 if a Claimant is also developing a project, it subjects itself to the hydromodification requirements voluntarily.

247 As discussed above, to the extent Claimants rely on the Commission’s prior Statement of Decision in Case 07-TC-
09 as support for their arguments, the Water Boards remind the Commission that the Water Boards and Department
of Finance challenged numerous aspects of that Decision and these issues remain unresolved by the courts.

248 “The BMP Design Manual is formerly known as the Standard Storm Water Mitigation Plan, or SSMP, and was
renamed so that the title has a more accurate description of the document content. The contents of the BMP Design
Manual are largely unchanged from the prior Standard Storm Water Mitigation Plans required under the Fourth Term
Permits.” (Permit Fact Sheet, p. F-95.) In the 2010 Permit, the SSMP was called the Standard Urban Storm Water
Mitigation Plan, or SUSMP. R9-2010-0016 at p. 7, Finding D.1.d, pp. 31-40, F.1.d, and Dir. K.2., p. 80. See also
comparable provisions in Order No. R3-2004-0001, e.g., Provision F.2.b., p. 12.; compare, Regional Permit, Provisions
E.3.dandF.2.b

299See 40 C.F.R. § 122.26(d)(2)(IVIA)2). footnote continusd vage)
oolnote continuea on next page
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The Provisions Are Necessary to Implement Federal Law

The San Diego Water Board determined that the requirements are necessary to address pollutant
discharges from areas of new development and significant redevelopment. In the Regional
Permit, the San Diego Water Board found that the BMP Design Manual is necessary to implement
the federal requirement that the Copermittees’ development planning program included “a
comprehensive master plan to develop, implement and enforce controls to reduce the discharge
of pollutants from municipal storm sewers which receive discharges from areas of new
development and significant redevelopment.”?° As previously explained, the San Diego Water
Board’s determination that these provisions satisfy the MEP standard and are entirely based on
federal law are entitled to deference under Department of Finance. Further, the San Diego Water
Board’s findings that the provisions are necessary to satisfy the federal MEP standard are
underscored by the inclusion of similar update requirements in implementation of land
development storm water provisions in at least one U.S. EPA-issued permit.?®!

Other Mandates Exceptions Apply

First, to the extent the Commission finds the provisions exceed federal requirements, any
associated incremental costs of considering specific types of updates are de minimis. Second,
as discussed above, the Claimants has fee authority to implement these requirements and have
not shown that they are required to raise taxes to fund them. Moreover, Claimants may recover
the costs of implementing these requirements through development or other fees. For these
reasons, the Commission should find that no subvention is required to fund these updates.

C. Residential Inventory and Inspections and (Provision E.5.a, E.5.c.(1)(a), E.5.c.(2)(a),
and E.5.¢(3))

Claimants challenge as “new programs” long-standing requirements to develop and implement a
residential inventory and inspection program, and to compile an inventory of existing
development. Claimants assert that while the 2010 Permit required Copermittees to establish a
residential program to prioritize residential areas based on threat to water quality and to enforce
ordinances for residential areas and activities, among other things, the permit did not dictate
residential inspections as part of these requirements.?®? Additionally, Claimants argue that the
text of the federal regulations does not support these requirements and that the inventory and
inspection requirements constitute new programs. These arguments are not persuasive.

There Is No New Program or Higher Level of Service

For the general reasons discussed above in General Responses (Section V), the Commission
should reject Claimants’ arguments that requirements to develop and implement an inventory and
inspection program amounts to a new program or require any higher level of service by Claimants.
At most, the requirements under Provision E.5 build upon existing program elements being

250 Regional Permit Fact Sheet, p. F-95, quoting 40 C.F.R. § 122.26(d)(2)(iv}(A)2).
251 J.S. EPA MS4 Permit DC0000221 for the District of Columbia, as medified October 25, 2012, sec. 4.1.
252 Test Claim, p. 39.
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implemented by Claimants.253 Claimants have long been required to develop and implement
a procedure for pollutants of concern for residential units in order to reduce discharges of
pollutants from MS4s and into receiving waters from residential development to the MEP.254
In the 2010 Riverside County MS4 Permit, the San Diego Water Board found:

Identification of sources of pollutants in runoff (such as municipal areas and
activities, industrial and commercial sites/sources, construction sites, and
residential areas), development and implementation of BMPs to address those
sources, and updating ordinances and approval processes are necessary for
the Copermittees to ensure that discharges of poliutants from its MS4 in storm
water are reduced to the MEP and that non-storm water discharges are not
occurring. Inspections and other compliance verification methods are needed
to ensure minimum BMPs are implemented. Inspections are especially
important at areas that are at high risk for pollutant discharges.?5°

The prior permit also specified that annual reporting requirements must include updated
minimum BMPs for residential areas and activities, quantification and summary of applicable
runoff and storm water enforcement actions within residential areas and activities; and a
description of efforts to manage runoff and storm water pollution in common interest areas
and mobile home parks.?°¢ An inventory and reporting provision is comparable to these
requirements and, as discussed in the General Responses above, the type of added
specificity in the Regional Permit determined to be necessary to streamline these objectives
as compared to the prior permit does not rise to the level of imposing a new program or
requiring that agencies perform a higher level of service. The permit language has been
modified to provide more flexibility to implement the programs so resources can be better
focused toward addressing the highest priority water quality conditions identified in the Water
Quality Improvement Plans.2%7

Even if the Commission should find that there is a new program or higher level of service, there
are additional reasons why the Provisions here are not unfunded state mandates.

The Provisions Are Necessary to Implement Federal Law

The Provisions here are required to meet the MEP standard -- the requirements flow from federal
storm water regulations that require each municipality o implement a “management program...to
reduce the discharge of pollutants to the maximum extent practicable using management
practices, control techniques and system, design and engineering methods, and other such

253 Regional Permit Fact Sheet, p. F-99.
254 2010 Permit at pp. 64-66, Provisions F.3.c.D.1.d, D.1.d.(2), (3).

255 2010 Permit, D.3.b, p. 11 (emphasis added). See also R9-2004-0001, pp. 27-28, “Each Permittee shall identify high
priority residential activities that may contribute a significant pollutant load to the MS4.” Permittees were also required
to “designate a set of minimum BMP requirements for all high priority residential activities to reduce the discharge of
pollutants to the MEP,” and require implementation of the BMPs. /d.

256 2010 Permit, Dir. K, p. 85.
257 Regional Permit Fact Sheet, p. F-100;
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provisions where applicable.”?® Within this section, subprovisions (iv)(A) and (C) require the
management program to reduce impacts on receiving waters and reduce pollutants in storm water
discharges to the MEP from commercial and residential areas, industrial facilities, and municipal
facilities. Copermittees are also required to describe “structural and source control measures to
reduce pollutants” in stormwater runoff from existing development.?®® The San Diego Water
Board found that in order for a Copermittee to “properly manage areas of existing development,
having knowledge of what development exists within its jurisdiction is essential.”?® Therefore,
the challenged provision “requires each Copermittee to maintain a watershed-based inventory of
all the existing development within its jurisdiction.”®' The San Diego Water Board also found that
using a watershed-based inventory of all land use types would enable copermittees within a
watershed management area to more effectively address pollutant flows from existing
development.2®2 The provisions also are designed to help Copermittees achieve the independent
federal law requirement to effectively prohibit non-storm water discharges to the MS4.

As previously explained, the San Diego Water Board’s determined that these provisions are
necessary to satisfy the MEP standard and are based entirely on federal law. Under the factual
circumstances here, these findings are entitled to deference under Department of Finance.

QOther Mandates Exceptions Apply

If the Commission finds that some aspects of these provisions exceed federal requirements, any
associated incremental costs of completing the inventory and inspection requirements would be
de minimis. Finally, as discussed above, Claimants have fee authority to implement these
requirements and have not shown that they are required to raise taxes to fund them. This is
particularly true for residential inspections — such fees can be considered a fee for doing business
and not a fee imposed as an incident of property ownership subject to Proposition 218.26% But
even if the fees are somehow subject to Proposition 218, the fact remains that Claimants has the
authority to charge them. For these reasons, the Commission should find that no subvention is
required for the residential inventory and inspection requirements.

D. Retrofit and Rehabilitation of Existing Development and Streams (Provisions E.5.e.)

Provision E.5.e in the Regional Permit requires that Copermittees include in their jurisdictional
runoff management program document a description of a program element concerning retrofitting
areas of existing development within their respective jurisdictions to address identified sources of
pollutants and/or stressors that contribute to the highest priority water quality conditions (Provision
E.5.e.(1)), and a description of a program to “rehabilitate streams, channels, and/or habitats in
areas of existing development within its jurisdiction to address the highest priority water quality
conditions . . ."2%4

25840 C.F.R. § 122.26(d)(2)(iv).
259 40 C.F.R. § 122.26(d)(2)(iv)(A).

260 Regional Permit Fact Sheet, p. F-100. Indeed, the San Diego Water Board found that this “requirement is necessary
for each Copermittee to implement the requirements of Provision E.5.b-e.”

2%1Regional Permit Fact Sheet, p. F-100.

262 [bid.

263 Apartment Ass'n. of Los Angeles County, Inc. v. City of Los Angeles (2001) 24 Cal.4™ 830, 844-45.
264 Regional Permit, Prov. E.5.e.(2)
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There Is No New Program or Higher Level of Service

In asserting that the requirements impose a state mandate, Claimants argue in part that nothing
in the Clean Water Act, its implementing regulations or case law requires permittees “to develop,
fund, and implement a retrofitting and rehabilitation program.”?®5 This is not a new program as
that term is understood in caselaw. In fact, the Board determined that the challenged provisions
“do not require the implementation of retrofitting and rehabilitation projects, but do require the
Copermittee to develop a program of strategies to facilitate the implementation of these types of
projects in areas of existing development.”® For the general reasons discussed above in Section
IV, the Commission should reject Claimants’ arguments that requirements to facilitate water
quality improvements by making available retrofit and rehabilitation opportunities amounts to a
new program or requires a higher level of service by Claimants.

Even if the Commission accepts Claimants’ argument that the requirements regarding retrofitting
and rehabilitation opportunities are a new program or impose a higher level of service on local
agencies, exceptions in mandates law apply to preclude subvention.

The Provisions Are Necessary to Implement Federal Law

While the storm water regulations do not explicitly require these provisions be included in the
permit, the provisions require development of potential strategies that can result in significant
water quality improvements as the Copermittees implement their WQIPs. The provisions flow from
the CWA requirements to control pollutants in discharges to the MEP standard and to effectively
prohibit non-storm water discharges to the MS4s.2”  They also implement the regulatory
requirement to address land development controls.?®® As discussed above, the iterative process
of implementing WQIPs is designed to allow Claimants to achieve compliance with water quality
standards over time. In developing these requirements, the San Diego Water Board determined:

[e]xisting development can generate substantial pollutant loads which are
discharged in runoff to receiving waters. Retrofitting areas of existing development
with storm water pollutant control and hydromodification management BMPs is
necessary to address storm water discharges from existing development that may
cause or contribute to a condition of pollution or a violation of water quality
standards.?°

These provisions are integral to the iterative process embodied in the WQIP. As previously
explained, the San Diego Water Board’s findings that these provisions are necessary to satisfy
the MEP standard and are based entirely on federal law. These findings are entitled to deference
under Department of Finance.

Moreover, the Water Boards also observe that U.S. EPA required similar — and in some instances
more detailed — requirements to address storm water control opportunities in existing

265 Test Claim Narrative Statement, p. 5-54.

266 2013 MS4 Permit Fact Sheet, p. F-119.

267 CWA, § 402(p)(3)(B)iii) and (ii).

268 See 40 C.F.R. § 122.26(d)(2)(v)(A)(2).

269 Regional Permit, Finding 17 (emphasis added).
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development areas in its most recent MS4 permit issued to the District of Columbia. This federal
MS4 Permit requires, among other things, that the District establish a “Retrofit Program” and
“implement retrofits for stormwater discharges from a minimum of 18,000,000 square feet of
impervious surfaces during the permit term. A minimum of 1,500,000 square feet of this objective
must be in transportation rights-of-way,” and the District “shall achieve a minimum net annual tree
planting rate of 4,150 plantings annually within the District MS4 area, with the objective of a
District-wide urban tree canopy coverage of 40[percent] by 2035. . . . The permittee shall ensure
that trees are planted and maintained, including requirements for adequately designed and sized
tree boxes, to achieve optimal stormwater retention and tree survival rates.””

The fact that this U.S. EPA-issued permit includes such prescriptive requirements that are
likewise absent when compared directly to the text of the implementing storm water regulations
is strong evidence supporting the San Diego Water Board’s findings that the permit provisions,
under the factual circumstances of the Regional Permit, are necessary to meet the MEP standard
and based entirely on federal law.

Other Mandates Exceptions Apply

Even if the Commission determines that some aspect of these provisions exceeds federal law,
the costs to make these programs available as opportunities for developers would be de miminis,
and do not entitle Claimants to reimbursement. Finally, as discussed above, Claimants have fee
authority to implement these requirements and have not shown that they are required to raise
taxes to fund them. For these reasons, the Commission should find that no subvention of funds
is required.

E. Enforcement Response Plans (Provision E.6.)

Claimants assert that the Regional Permit's requirements to develop and implement an
Enforcement Response Plan as part of the jurisdictional runoff management program document
is a state mandate. In support of their argument, Claimants primarily rely upon prior Commission
determinations in MS4 matters. As noted above, the Commission’s prior determinations
concerning, for example, what constitutes a new program or higher level of service, or what fee
authority municipalities possess, remain unresolved by the courts. In any event, the requirement
to develop and implement an enforcement response plan does not amount to a new program or
require a higher level of service.

There Is No New Program or Higher Level of Service

The Commission should reject Claimants’ argument that the Enforcement Response Plan
provision imposes a new program or requires a higher level of service. The San Diego Water
Board previously determined in the prior 2010 Riverside County permit:

Enforcement of local runoff related ordinances, permits, and plans is an essential
component of every runoff management program and is specifically required in the
federal storm water regulations and this Order. Each Copermittee is individually

270 J.§. EPA MS4 Permit DC0000221, issued to District of Columbia, modified October 25, 2012, e.g., section 4.1.5
(Retrofit Program for Existing Discharges) and section 4.1.6 (Tree Canopy). See also, U.S. EPA MS4 Permit issued to
Joint Base Lewis-McChord, Authorization to Discharge Under the National Pollutant Discharge Elimination System
Permit (Permit WAS-026638), Section II.C, pp. 24-25 (Aug. 22, 2013). !
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responsible for adoption and enforcement of ordinances and/or policies,
implementation of identified control measures/BMPs needed to prevent or reduce
pollutants in storm water runoff, and for the allocation of funds for the capital,
operation and maintenance, administrative, and enforcement expenditures
necessary to implement and enforce such control measures/BMPs under its
jurisdiction.?”?

Supported by this finding, the prior permit directed implementation of enforcement authorities.?”2
As with residential inventory and inspection requirements, the Enforcement Plan streamlines
enforcement aspects present in the prior permit but does not impose a new program or require a
higher level of service be performed.

Even if the Commission accepts Claimants’ argument that the requirement to develop and
implement an Enforcement Response Plan imposes a new program or higher level of service,
exceptions in mandates law apply to preclude subvention.

The Provisions Are Necessary to Implement Federal Law

Claimants also assert that the requirements are not mandated by federal law because nothing in
the Clean Water Act, its implementing regulations or case law specifically requires local agencies
to create and implement the challenged plan. The Water Boards disagree that under Department
of Finance, absence of the specific requirements in the federal regulations precludes finding a
federal mandate. First, while the regulations do not explicitly require development of an
“enforcement response plan,” the Regional Permit nonetheless implements applicable storm
water regulations that require permittees to demonstrate they have adequate legal authorities to
carry out their programs. The San Diego Water Board found:

Pursuant to 40 CFR 122.26(d)(1)(ii) and 40 CFR 122.26(d)(2)(i), each Copermittee
must have sufficient “legal authority to control discharges to the municipal separate
storm sewer system” and be able to demonstrate that it can “operate pursuant to
legal authority established by statute, ordinance or series of contracts” to control
the discharge of non-storm water and pollutants in storm water to and from its MS4.
Pursuant to 40 CFR 122.26(d)(2)(i}E) each Copermittee is specifically required to
have the legal authority to “[rlequire compliance with conditions in ordinances,
permits, contracts or orders.” #"

The San Diego Water Board identified development of the Enforcement Response Plan as an
essential tool for transparency and for evaluating implementation of the permit:

The Copermittees are allowed to utilize and implement their existing procedures if
they meet the requirements of Provision E.6. Provision E.6, however, requires
each Copermittee to develop and Enforcement Response Plan, included as part

271 Order No. R9-2010-0016, Finding D.3.f., p. 11. While a consolidated enforcement response plan was not required
in Claimants’ 2004 MS4 Permit, each permittee was required to enforce its storm water ordinances for different
categories of pollutant sources (see, e.g., provision G.7 (construction sites), provision H.1.g, existing municipal
development, provision H.2.e, commercial facilities, provision H.3.d, residential activities, and provision 1.6, illicit
discharge detection and elimination).

272 Sge Order No. R9-2010-0016, Directives C.2.b., C.2.d., F.1.g, F.2.£.(1), F.3.a(9), F.3.b.(5), F.3.c.(3) and F.4.f.
273 Regional Permit Fact Sheet, p. F-119.
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of its jurisdictional runoff management program document, which the San Diego
Water Board and the public may utilize to determine if the Copermittee is indeed
implementing its enforcement program according to its procedures. The
Enforcement Response Plan is expected to be a tool the Copermittees can refer
to when issuing enforcement actions to compel compliance with its statutes,
ordinances, permits, contracts, order, or similar means, and the requirements of
the Order. The Enforcement Response Plan is also expected to result in more
consistent enforcement and enforcement actions by the Copermittee within its
jurisdiction.?™

Further, to the extent elements of an enforcement response plan address enforcement against
dry-weather, unpermitted (non-storm water) discharge flows into the Copermittees’ MS4, the
enforcement response plan provision is also designed to help Copermittees achieve compliance
with the independent Clean Water Act provision that permittees must “effectively prohibit non-
stormwater discharges to the MS4.” As discussed above, this non-storm water prohibition is
wholly based on federal law and was not considered in Department of Finance or the San Diego
DOF Decision.

After considering the legal authorities and purposes of the federal requirements, the San Diego
Water Board found that the provisions in the Regional Permit, inclusive of the enforcement related
provisions, are based entirely on federal law and necessary to achieve the MEP standard. As
previously explained, the San Diego Water Board’s findings are entitled to deference under
Department of Finance.

Other Mandates Exceptions Also Apply

Also as discussed above, the Claimants have fee authority to implement these requirements and
have not shown that they are required to raise taxes to fund them. Potentially, monies received
from enforcement efforts could be applied to fund these requirements. Finally, if the Commission
finds that any portion of the requirement to consolidate enforcement information in an
Enforcement Plan exceeds federal law, associated incremental costs of these activities would be
de minimis. For these reasons, the Commission should find that no subvention is required for
this challenged provision.

F. Jurisdictional Runoff Management Plan Update (Provision F.2.a.)

Claimants argue that the requirement in Provision F.2.a. to update the Jurisdictional Urban Runoff
Management Plan (JRMP) is a state mandate. Claimants rely on prior Commission
determinations in municipal storm water test claims which are pending in the courts to support
their contention.?’s They also argue that nothing in federal law or the implementing regulations
requires that permittees “create, review and update a JRMP where that update consists of at least
eight elements.”?’¢

274 Response to Comments, March 27, 2013, Comment E6-4, p. 216.

275 Ag noted above, the Commission’s prior determinations in its Statement of Decision in 07-TC-09 (San Diego County
MS4) are still not fully resolved by the courts.

276 Tgst Claim, p. 49.
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Close examination of the challenged provision shows that (a) it is not a new program or a higher
level of service differing from the 2010 Permit; and (b) it is necessary to meet federal MEP
standards. Claimants’ arguments are unfounded.

There Is No New Program or Higher Level of Service

The Water Boards disagree that the provision to update the JRMP imposes a new program or
requires a higher level of service by Claimants. As an initial matter, the prior Riverside County
Permit also required preparation of updated JRMPs.?”” Moreover, the 2010 Permit also required
preparation of updated JRMPs:

Updated [JRMPs] . . . which describe the Copermittees’ runoff management
programs in their entirety, are needed to guide the Copermittees’ runoff
management efforts and aid the Copermittees in tracking runoff management
program implementation.?’®

While the prior permit did not include the listing of five specific elements, it directed Copermittes
fo “revise and update its existing JRMP so that it describes all activities the Copermittees will
undertake to implement each component of [its JURMP in] section D of this Order.”?”® This is
exactly what the Permit does here — the only difference is that it reflects the separately required
elements of the Regional Permit to the extent they differ from the prior permit. Additional
specificity alone cannot convert a requirement into an “unfunded mandate.”®® The requirement
is not a new program, nor does it impose a higher level of service on Claimants.

Even if the Commission accepts Claimants’ argument that the requirement to update the JRMP
imposes a new program or requires a higher level of service, exceptions in mandates law apply
to preclude subvention for this challenged provision

The Provisions Are Necessary to Implement Federal Law

It is relevant to evaluate the underlying federal purposes of JRMPs when considering whether the
requirement to make updates is likewise necessary to meet the MEP standard. A JRMP is a
“program to control the contribution of pollutants to and the discharges from the MS4 within [a]
jurisdiction. The goal of the jurisdictional runoff management programs is to implement strategies
that effectively prohibit non-storm water discharges to the MS4 and reduce the discharge of
pollutants in storm water to the MEP.”?8! The JRMP is thus an integral part of the “comprehensive
planning process” required pursuant to 40 CFR 122.26(d)(2)(iv).?%? Because JRMPs have been
developed under prior permits, the requirement to make appropriate updates is essential to the

277 2010 Permit at Finding D.1.c, Provision F. and Directive K.

278 2010 Permit, Finding D.1.¢, p. 7 and Provision D., p. 15.

278 2010 Permit, Provision K.1.a.(1)., p. 79.

280 City of Richmond, supra, 64 Cal.App.4™ at 1195-96.

281 Regional Permit, Provision E., at p. 72; see, also, Fact Sheet at F-75.
282 Regional Permit, Fact Sheet at p. F-75.

(footnote continued on next page)
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success of a JRMP at achieving federal water quality standards through the iterative process —a
federal requirement as well. 2

Unlike in the LA Permit case considered in Department of Finance, the San Diego Water Board
found that the provisions in the Regional Permit are exclusively based on federal law and
necessary to achieve the MEP standard. As previously explained, the San Diego Water Board’s
findings are entitled to deference under Department of Finance. Moreover, that the requirement
is a federal, not a state mandate, is supported by the inclusion of similar requirements in the most
recent U.S. EPA-issued MS4 Permit for the District of Columbia. In that permit, U.S. EPA requires
the District to “continue to implement, assess and upgrade all of the controls, procedures and
management practices described in this permit, and in the SWMP dated February 19, 2009, and
any subsequent updates. . . ,” and “[n]o later than 3 years from the issuance date of this permit
the permittee shall notice a fully updated Plan including all of the elements required in this
permit.”24 U.S. EPA’s Annual Report requirements imposed in the same permit also include
extensive requirements for proposed revisions, assessments and analyses.?®® The fact that U.S.
EPA has issued at least one permit that includes similar requirements demonstrates that the San
Diego Water Board’s effectively determined what provisions were necessary to meet the MEP
standard in this case.

Finally, to the extent elements of the JRMP updates are directed to helping Copermittees reduce
or eliminate dry-weather, unpermitted non-storm water discharges to achieve compliance with the
independent Clean Water Act's effective non-storm water prohibition, the requirements are
necessary to implement federal law. As discussed above, the federal mandate created by the
effective non-storm water prohibition was not considered in Department of Finance or in the San
Diego DOF Decision.

Other Mandates Exceptions Apply

First, if the Commission finds that some aspect of the JRMP update provisions exceed federal
law, any associated incremental costs would be de minimis. Indeed, these are only updates to
long-existing programs. Second, as discussed above, the Claimants have fee authority to
implement these requirements and have not shown that they are required to raise taxes to fund
them. For these reasons, the Commission should find that no subvention is required for
implementation of this provision.

G. Transitional Dry Weather Field Screening Requirements (Permit Provision D.2.a.(2))
Claimants challenge Provision D.2.a.(2) which establishes transitional dry weather field screening

requirements designed to achieve compliance with the Clean Water Act requirement that
permittees effectively prohibit non-storm water discharges®® to their MS4s. Claimants contend

283 £ g., 55 Fed. Reg. 47990, 48052 (“EPA anticipates that storm water management programs will evolve and mature
over time.”); 64 Fed. Reg. 68722, 68754; Dec. 8, 1999 (“EPA envisions application of the MEP standard as an iterative
process.”); and Interim Permitting Approach for Water Quality-Based Effluent Limitations in Stormwater Permits (Sept.
1, 1996) (“The interim permitting approach uses BMPs in first-round storm water permits, and expanded or better-
tailored BMPs in subsequent permits, where necessary, to provide for the attainment of water quality standards.”)

284 |J.S. EPA MS4 Permit DC0000221, (modified October 25, 2012) sec. 3.
285 |d at sec. 6.2.1

286 A discussed in General Responses, above, “illicit discharge” is equivalent to non-storm water discharge under the
Clean Water Act. U.S. EPA’s Phase | Final Rule clarified that non-storm water discharges through an MS4 are not
(footnote continued on next page)
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the requirements are new programs or higher levels of service because the 2010 permit did not
contain the same provisions; they also contend that because federal storm water regulations do
not specify the “scope and detail” of the Provisions, they are state mandates. Claimants cite San
Diego DOF Decision, slip op. 23 for this conclusion.?” As explained below, Claimants are
incorrect.

As described in the Regional Permit Fact Sheet,

Dry weather transitional MS4 outfall discharge monitoring requires each
Copermittee to field screen (inspect) its major MS4 outfalls to classify the MS4
outfall locations as having persistent dry weather flows, transient dry weather
flows, or no dry weather flows. To account for the variance in size of the 39
jurisdictions covered under this Order, the Copermittees recommended a tiered
approach to the number of major MS4 outfalls that must be inspected. Provision
D.2.a.(2)(a) provides a tiered approach to the number of major MS4 outfalls that
must be visually inspected per jurisdiction as well as a minimum frequency each
Copermittee must inspect each major MS4 outfall per year. This tiered approach
is based on the total number of major MS4 outfalls within a Copermittee jurisdiction
within each Watershed Management Area.

Based on the field screening, each Copermittee is required to make a
determination whether any observed flowing, pooled, or ponded waters are
transient or persistent flows. Based on this field screening information, other
jurisdictional program information, and third party information, each Copermittee is
required to prioritize the MS4 outfalls within its jurisdiction for follow up
investigation and elimination of the non-storm water discharge, as part of its illicit
discharge detection and elimination program required pursuant to Provision E.2.

This approach allows a Copermittee to use all of its resources, as well as leverage
resources and information provided by third parties, to effectively eliminate non-
storm water discharges from its MS4 outfalls. . . . In accordance with the adaptive
management approach deployed throughout this Order, Provision D.2.a.(2)(c)
requires each Copermittee to update its MS4 outfall discharge monitoring station
inventory compiled pursuant to Provisions D.2.a.(1), with any new information on
the classification of whether the MS4 outfall produces persistent flow, transient
flow, or no dry weather flow. The requirement of Provisions D.2.a.(2)(c) assures
that each Copermittee is collecting data that can be used to demonstrate
compliance with the CWA requirement that each Copermittee must implement a

program to “effectively prohibit non-storm water discharges into the [MS4] . . . .
1288

authorized under the CWA: “Today’s rule defines the term “illicit discharge” to describe any discharge through a [MS4]
that is not composed entirely of storm water and that is not covered by an NPDES permit. Such illicit discharges are
not authorized under the Clean Water Act. Section 402(p)(3)(B) requires that permits for discharges from [MS4s]
require the municipality to ‘effectively prohibit' non-storm water discharges from the [MS4] . . . Ultimately, such non-
storm water discharges through a [MS4] must either be removed from the system or become subject to an NPDES
permit.” (55 Fed. Reg. 47990, 47995 (Nov. 16, 1990).)

287 Test Claim, p. 50.
288 Regional Permit Fact Sheet, pp. F-79-F-80.

(footnote continued on next page)
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Claimants challenge the entire provision (D.2.a.(2)) but appear to focus on those activities they
specifically identify as “mandated”: (1) visual inspection of 80 percent of the MS4 outfalls in their
inventory at least twice annually; (2) perform visual observations required by the Permit; (3) further
inspect at least three times after storm events to determine whether waters were transient or
persistent and (4) with that information, update the MS4 outfall inventory.?® As explained below,
none of the requirements in Provision D.2.a.(2) is a state mandate subject to subvention.

There Is No New Program or Higher Level of Service

Claimants’ contend that because the 2010 Riverside Permit did not contain the precise provisions
addressing dry weather transitional field screening, the Regional Permit imposes new programs
and/or a requirement for a higher level of service through Provision D.2.a.(2). Claimants are
incorrect. As discussed in General Provisions, above, just because a provision in its current form
did not appear in a prior permit does not mean that the provision imposes a new program or even
a higher level of service. In fact, the dry weather field screening monitoring provisions are
designed to ensure that Copermittees achieve compliance with a federal law standard that has
existed in the Clean Water Act and in Riverside County Copermittees’ permits for decades. The
Clean Water Act requires that MS4 permittees must “effectively prohibit non-storm water
discharges into the [MS4].”2° In order to comply with the effective prohibition on non-storm water
discharges, MS4 owners and operators generally must prohibit flows to the MS4s by
implementing a program to detect and remove fllicit discharges, or by requiring a discharger to
obtain a separate NPDES permit for non-storm water discharge to the storm sewer.

Riverside County’s prior permits have contained comparable provisions designed to require
Copermittees’ compliance with the federal law requirement. In the most recent prior permit issued
in 2010, Claimants were required to meet the same Clean Water Act standard. In an effort
designed to assist Copermittee compliance with the Clean Water Act, the 2010 Permit established
Non-Storm Water Dry Weather Action Levels or “NALs”, which upon detected exceedance,
required Copermittees to “investigate and seek to identify the source of exceedance [in non-storm
water discharges] in a timely manner.”?®' Depending on the source of the pollutant exceedance,
the Copermittee was required to take certain steps. The 2010 permit noted that NALs would be
valuable in helping provide “an assessment of the effectiveness of the prohibition of non-storm
water discharges . . . “ Similar to the Regional Permit, the 2010 Permit also required, with regard
to dry weather, unpermitted, non-storm water discharges, that “Copermittees must develop their
monitoring plans to sample a representative percentage of major outfalls and identified stations
within each hydrologic subarea. At a minimum, outfalls that exceed any NALs once during any
year must be monitored in the subsequent year.”%?

Associated monitoring requirements for non-storm water action levels and illicit discharge and
detection and elimination provisions were likewise included in Attachment E of the 2010 MS4
Permit. The 2010 Permit, Attachment E, required Copermittees to “collaborate with the other
Copermittees to conduct, and report on, a year-round watershed based Dry Weather Non-storm
Water MS4 Discharge Monitoring Program.”?* This portion of the 2010 MS4 Permit also set forth

288 Test Claim, pp. 50-51.

290 CWA, § 402(p)(3)(Bii)-

291 2010 MS4 Permit, Prov. C.2., pp. 19-20.
292 2010 MS4 Permit, Prov. C.4, p. 22.

293 2010 MS4 Permit, Attachment E, p. 13.
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an extensive MS4 Outfall framework for monitoring and assessing dry weather discharges,
including provisions for identifying dry weather monitoring stations on its MS4 map, requirements
for developing analytical monitoring procedures, including procedures for field observations,
monitoring and analyses, and development and implementation of a collaborative program to
implement a source identification monitoring program. Among other things, copermittees were
required under the 2010 Permit to “[d]evelop and/or update lllicit Discharge Detection and
Elimination response procedures for source identification follow up investigations and elimination
in the event of exceedance of dry weather non-storm water effluent analytical monitoring response
criteria. . . .”®* Until the new MS4 Outfall and Source Identification Monitoring approach was
implemented per the terms of the 2010 Permit, Copermittees were required to “continue to
implement dry weather field screening and analytical monitoring as it was most recently
implemented pursuant to Order No. 2004-001.72%

While in slightly different form in prior permits,?®® requirements to address non-storm water
discharges to meet the federal requirement have been extensive. The federal standard has not
changed — that Claimants are required in the Regional Permit to take different or varied steps
designed so the Copermittees will actually achieve compliance with the federal requirement does
not equate to imposition of a new program or higher level of service. The Regional Permit is a
successive effort to help Copermittees achieve compliance with the Clean Water Act’s decades-
old effective prohibition on non-storm water discharges to the MS4s.

The Provisions Are Necessary to Implement Federal Law

As discussed immediately above, the statutory and regulatory foundation for the transitional dry
weather field screening requirements rests in the Clean Water Act's mandate that permittees
effectively prohibit non-storm water discharges®’ and the companion federal storm water
regulations addressing illicit discharge detection and elimination and requiring effective
monitoring to assure compliance with the permit and applicable federal law. The San Diego Water
Board found that the provisions are necessary to implement federal law.

Claimants acknowledge federal storm water regulations relating to field screening requirements,
inspection procedures for illegal discharges and a schedule to remove illicit discharges to the
MS4, but contend that because the specific provisions contained in Provision D.2.a.(2) are not
set forth in the regulatory language, they are not required by federal law.2%®

The San Diego Water Board found that the dry weather MS4 outfall discharge monitoring in
Provision D.2.a.(2) is based on the requirements under 40 C.F.R. 122.26(d)(1)(iv)(D), (d)(1)}v)(B)
and (d)(2)(iv)(B), which include the requirements for a monitoring program to identify, detect and
eliminate illicit connections and illegal discharges to the MS4. These federal regulations at
122.26(d)(1)(iv)(D) require the monitoring program to include “a field screening analysis of illicit
connections and illegal dumping [that] . . .[a]t @ minimum, include[s] a narrative description, for
either each field screening point or major outfall, of visual observations made during dry weather

294 2010 MS4 Permit, Attachment E, pp. 14-15.
2% |4, p. 15.

2% See R9-2004-0001, e.g., Prov. B.4.

297 CWA § 402(p)(3)(B)(ii).

298 Test Claim, p. 50.

(footnote continued on next page)
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periods.” The regulations also suggest this occur at “each screening point or major outfall.”**® The
challenged provision implements these federal requirements.

The federal authority described herein mandates that the San Diego Water Board impose a
monitoring and reporting program on MS4 permittees that is sufficient to determine compliance
with permit terms, as with all NPDES permittees. In part, federal regulation requires MS4
Permittees, specifically, to “[clarry out all inspection, surveillance and monitoring procedures
necessary to determine compliance and noncompliance with permit conditions including the
prohibition on illicit discharges to the municipal separate storm sewer,” including a “monitoring
program for representative data collection for the term of the permit that describes the location of
the outfalls or field screening points to be sampled (or the location of instream stations) . . 7300

The transitional dry weather field screening requirements are within the Regional Permit's
Monitoring and Assessment Program requirements and are intended to and do implement the
federal non-storm water effective prohibition in the Clean Water Act and the associated monitoring
and reporting regulations in the Code of Federal Regulations. As indicated above, the San Diego
Water Board determined this provision was necessary to implement federal law. It is a federal,
not a state mandate. And, as is the case with other provisions grounded in the legal obligation to
comply with the Clean Water Act's effective prohibition on non-storm water discharges and/or
monitoring and reporting requirements, whether these are federal mandates was not considered
in Department of Finance or the San Diego DOF Decision.

Other Mandates Exceptions Apply

If the Commission finds that this provision is a new program or higher level of service and that all
or a portion of the provision exceeds federal law, any costs to implement the provision would be
de minimis. Moreover, Claimants have not established they must use tax monies to pay for the
dry weather field screening activities. Finally, the Clean Water Act and its implementing
regulations require monitoring and reporting as a major component of all NPDES permits, not just
MS4 permits. These types of provisions are not unique to local government.

H. Special Studies Requirements (Permit Provision D.3.)
As described in the Fact Sheet, the Regional Permit requires Copermittees

to develop special studies that will be conducted for each Watershed Management
Area®! and the entire San Diego Region. Data collected pursuant to Provision
D.3. is to be used by the Copermittees to improve the effectiveness of the
strategies implemented by the jurisdictional runoff management programs toward
achieving the numeric goals identified in the Water Quality Improvement Plans and
ultimately achieve compliance with the discharge prohibitions and receiving water
limitations of Provisions A.1.a, A.1.c., and A.2.a, which is consistent with the
requirements of Provision A.4.3%2

299 Regional Permit, Fact Sheet pp. F-78 — F-79.

300 40 C.F.R. § 122.26, subds. (d)2)(i)(F) and (d)2)(iii)(D)-

301 Rijverside County Copermittees have only one Watershed Management Area.
302 Regional Permit Fact Sheet, p. F-82.
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A fundamental goal of these special studies, like special studies included in other permits for
these and other permittees (including non-local government entities) is to address directed needs
or to answer specific questions that are not anticipated to be addressed in core monitoring
requirements. More specifically, the Regional Permit’s special studies are intended to “address
pollutant and/or stressor data gaps and/or develop information necessary to more effectively
address the pollutants and /or stressors that cause or contribute to the highest priority water
quality conditions identified in the [WQIP].”%* As Claimants note, monitoring plans for the special
studies must be included in their WQIP.304

There Is No New Program or Higher Level of Service

The Special Studies provisions do not represent new programs or require Copermittees to
perform higher levels of service than under prior permits. Instead, the Special Studies provision
are targeted at areas of copermittee program deficiencies and were designed to help ensure
Copermittees achieve the required federal standard of controlling pollutants in storm water
discharges to the MEP and/or the separate federal requirement to effectively prohibit non-storm
water discharges to the MS4. They primarily are intended to supplement the data necessary to
successfully develop and implement the WQIP for, in the case of Riverside County, the Santa
Margarita River Watershed Management Area. Although the challenged Special Studies
provisions are tailored to this Regional Permit and thus have a different focus than special studies

required in the prior permits, this does not amount to establishment of a new program or a higher
level of service.

Like the Regional Permit, the Riverside County Copermittees’ 2004 Permit included receiving
water monitoring provisions consisting of core monitoring, regional monitoring and special
studies.®*® Similarly, their 2010 permit also included requirements for core monitoring, regional
monitoring and special studies.®® As in the Regional Permit, the prior special studies were
intended to address specific research or management issues not addressed by core monitoring
requirements as part of the monitoring and reporting program.3%” That the focus of the studies in
the 2004 and 2010 Permits was directed at different monitoring priorities does not transform the
studies into new programs or higher levels of service mandated on Claimants. Indeed, itis logical
that because of the nature of special studies — often addressing specific data gaps or specific
research issues — a particular special study might not be continued in successive permits once
the information is collected and assessed.

303 Regional Permit, Prov. D.3. p. 72.

304 Test Claim, p. 51.

305 Order No. R9-2004-0001, MRP, p. 8; Fact Sheet, pp. 77-78.

306 Qrder No. R9-2010-0016, Attachment E.1.

307 Order No. R9-2004-001, MRP, Section A.lll, p. 8; Order No. R8-2010-0016, Attachment E.
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The Provisions Are Necessary to Implement Federal Law

The special studies represent “prescribed conditions . . . on data and information collection™® to
meet the federal requirements of controlling discharges of pollutants in storm water to the MEP
and the independent federal requirement to effectively prohibit non-storm water discharges to the
MS4. As components of monitoring programs, the requirements are entirely consistent with both
of these mandates. Claimants are required by federal law to report on the identification of water
quality improvements or degradation.®%

In the Regional Permit, the San Diego Water Board found:

Special studies are often necessary to fill data gaps or provide more refined
information that allow the Copermittee to better manage the generation or
elimination of pollutants and discharges to and from the MS4. In the Fourth Term
Permits, the Copermittees have been required to implement special studies as
directed by the San Diego Water Board. The special studies required by this Order
provide the Copermittees more flexibility to identify and implement special studies
that will be most useful to improving the effectiveness of their jurisdictional runoff
management programs. '

The San Diego Water Board also explained that “[tlhe Watershed Management Area special
studies are expected to provide data that can be utilized by the Copermittees to improve the Water
Quality Improvement Plan or implementation of the Copermittees’ jurisdictional runoff
management programs to address the highest priority water quality conditions.”"!

Thus, the special studies required in the Regional Permit are intended to be integral components
of the Copermittees’ broader, federally required, monitoring program efforts to support successful
implementation of their watershed management programs to comply with the Clean Water Act’s
MEP standard as well as the requirement to effectively prohibit non-storm water discharges. The
overarching federal basis for the Monitoring and Assessment Program (of which the special
studies provision is a part) is to enable copermittees “to demonstrate that the requirements of the
CWA to effectively prohibit non-storm water discharges to the MS4 and reduce poliutants in storm
water discharges from the MS4 to the MEP are being achieved.”'? Therefore, the provisions are
necessary not only to implement the federal MEP standard, but also the independent non-storm
water discharge prohibition in the Clean Water Act and are necessary to implement the monitoring
and reporting provisions in the Clean Water Act and implementing federal regulations.>**

As is the case with other challenged provisions grounded in the legal obligation to comply with
the Clean Water Act's effective prohibition on non-storm water discharges and/or monitoring and
reporting requirements, whether these are federal mandates was not considered in Department
of Finance or the San Diego DOF Decision.

308 40 C.F.R. § 122.26(d)(2).

39 See 40 C.F.R. §§ 122.26(d)(2)(iii) and 122.26(d)(2)(iv).
310 Regional Permit, Fact Sheet, pp. 82-83.

31/, p. 83.

312 Regional Permit, Fact Sheet, p. 72.

313 See CWA, § 402(p)(3)(B)(ii) and discussion of federal monitoring and reporting requirements, above.
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Other Mandates Exceptions Apply

Even if the Commission finds that the Special Studies provision is a new program or requires a
higher level of service and is a state and not federal mandate, subvention is not required because
other mandates exceptions apply. To the extent the Commission finds the provision exceeds
federal law, any associated costs to implement the provision would be de minimis. Moreover,
Claimants have not established they must use tax monies to pay for the special studies. And to
the extent the special studies are designed to inform the required Water Quality Improvement
Plans, as discussed above, the Plans are comparable to the Watershed Improvement Plans
discussed in the 2009 Watershed Improvement Act. Finally, the Clean Water Act and its
implementing regulations require monitoring and reporting as a major component of all NPDES
permits, not just MS4 permits. For example, a recent NPDES permit issued to the U.S.
International Boundary and Water commission requires a special study to evaluate compliance
with bacteriological standards.®'* Special Studies requirements are not unique to local
government.

. Assessment Requirements (Permit Provision D.4.)

Provision D.4 requires evaluation of data collected in monitoring efforts and information collected
through implementation of management programs to enable Copermittees to assess the progress
of development and implementation of receiving waters assessments as well as MS4 Outfall
discharge assessments in achieving both non-storm water discharge reduction and storm water
pollutant discharge reduction. Specifically, Provision D.4 requires Copermittees to perform
Receiving Waters Assessments (D.4.a), MS4 Outfall Discharges Assessments (non-storm water
and storm water pollutant discharge reduction assessments) (D.4.b.(1) and D.4.b.(2)), Special
Studies Assessments (D.4.c.) and an Integrated Assessment of Water Quality Improvement Plan
(D.4.d.). The latter provision (D.4.d) essentially requires that Copermittees consider the results of
other data collected pursuant to Provisions D.1-D.3 and the findings of assessments in D.4.a.
through D.4.c. “assess the effectiveness of, and identify necessary modifications to, the Water
Quality Improvement Plan.”'® In Claimants’ view, the specific assessments were not required in
the 2010 Permit and therefore they are a new program and/or higher level of service.3'®

There Is No New Program or Higher Level of Service

The Water Boards disagree that simply because the particular assessments were not included in
the prior permit, their implementing provisions become a new program or require a higher level of
service. The assessment provisions in Provision D.4. are designed to help Copermittees achieve
compliance with the receiving water limitations and discharge prohibition provisions.®' In turn,
these provisions, referred to as “receiving water limitations language” implement the federal
standards of reducing pollutants in discharges from the MS4 to the MEP and the requirement to
effectively prohibit non-storm water discharges to the MS4%'® through the iterative approach
outlined in Provision A.4. As discussed in the federal law backdrop for the Regional Permit in

314 San Diego Water Board Order No. R9-2014-0009, as amended by Order No. R9-2014-0094 and Order No. R9-
2017-0024 (NPDES No. CA0108928), p. E-30.

815 Regional Permit, Prov. D.4, pp. 74-81.

318 Test Claim, p. 56.

317 Regional Permit Provisions A.1.(a), A.1.(b), A.1.(c), A.2.
318 CWA §§ 402(p)(3)(B)(iii) and 402(p)(3)(Bii).



Heather Halsey -62 - October 15, 2018

Section Il, above, the receiving water limitations language and the iterative process approach
have existed in the three prior permits issued to Riverside County Copermittees. Provisions
designed to assist the Copermittees to meet these longstanding federal requirements are not new
nor do they require a higher level of service.

The Provisions Are Necessary to Implement Federal Law

Claimants contend that the assessment provisions set forth in Provision D.4 are not required by
federal statute or regulation. Claimants note that the San Diego Water Board’s findings identify
Title 40, Code of Federal Regulations, section 122.42(c), as support for the detailed provisions
but contend that the regulations are bare-bones — requiring only “’the status of implementing the
components of the storm water management program that are established as permit conditions’
and the ‘[i]dentification of water quality improvements or degradation.”® Claimants therefore
contend that because the regulations “give[s] the state discretion to impose a particular
implementing requirement” and the state does so, the requirement is a state, not federal
mandate.32°

The San Diego Water Board disagrees with Claimants’ characterization. In issuing the Regional
Permit, the San Diego Water Board determined that these provisions, collectively designed to
“assess the effectiveness of each Copermittee’s jurisdictional runoff management program and
Water Quality Improvement Plan” are consistent with the monitoring and reporting authorities in
the NPDES regulations as cited in the Fact Sheet.**' For example, the assessment provisions
implement federal regulations “which require ‘procedures . . . to investigate portions of the
separate storm sewer system that, based on the results of the field screen or other appropriate
information [emphasis added] indicate a reasonable potential to contain illicit discharges or other
sources of non-storm water’ as part of a ‘program . . . to detect and remove . . illicit discharges
and improper disposal into the storm sewer.”??> The San Diego Water Board also found that the
“assessment requirements of Provision D.4.a.(1) are consistent with the federal regulatory
provision that requires the Copermittees to annually report the ‘status of implementing the
components of the storm water management program that are established as permit
conditions.”%23

More fundamentally, as explained above, the assessments are designed to help Copermittees
achieve compliance with the requirements to implement the federal standards of reducing
pollutants in discharges from the MS4 to the MEP and the separate requirement to effectively
prohibit non-storm water discharges to the MS4.32¢ The San Diego Water Board also found “the
assessment requirements in Provision D.4.d are part of the iterative approach and adaptive
management process required by Provision A.4.[receiving water limitations language].”?® The
San Diego Water Board also found that the “results of the assessment required pursuant to
Provisions D.4.a-c, will be used to determine whether the Water Quality Improvement Plan and

319 Test Claim, pp. 54-55, quoting 40 C.F.R. §§ 122.42(c)(1) and 122.42(c)(7).

320 Test Claim, p. 55, citing Dept. of Finance, 1 Cal.5" at 765.

321 Regional Permit Fact Sheet, pp. F-84-F-86. F.85.

322 Fact Sheet, p. F-85 quoting 40 C.F.R. §§ 122.26(d)(2)(iv)(B) and 122(a)}(2)(iv)(B)(3).

323 Fact Sheet, p. 85; see 40 C.F.R. § 122.42(c)(1).

324 CWA §§ 402(p)(3)(B)(iii) and 402(p)(3}(B)(ii). See Regional Permit Fact Sheet Discussion, pp. F-83—F-86.
325 Fact Sheet, p. F-86.

(footnote continued on next page)
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each Copermittee’s jurisdictional runoff management program are effective, or require

modifications or improvements to become more effective to achieve the requirements of the
CWA 7326

Not only are the Assessment Requirements a vehicle for evaluating compliance with permit
provisions and the federal MEP standard, they also focus on encouraging Copermittee
compliance with the Clean Water Act requirement to effectively prohibit non-storm water
discharges to the MS4. And as with other provisions, the Water Boards note that these separate
federal bases for the Regional Permit provisions were not considered in Department of Finance
or the San Diego DOF Decision.

Other Mandates Exceptions Apply

Even if the Commission finds that Provision D.4. (Assessment Requirements) is a new program
or requires a higher level of service and is a state and not federal mandate, subvention is not
required because other mandates exceptions apply. To the extent the Commission finds the
provision exceeds federal law, any associated costs to implement the provision would be de
minimis. Moreover, Claimants have not established they must use tax monies to pay for the
Assessment Requirements. Claimants have fee authority to fund these programs. Similarly, to
the extent the Assessment Requirements are designed to inform the required Water Quality
Improvement Plans and compliance with the iterative process, as discussed above, the Plans are
comparable to the Watershed Improvement Plans discussed in the 2009 Watershed Improvement
Act. Finally, the Clean Water Act and its implementing regulations require monitoring and
reporting as a major component of all NPDES permits, not just MS4 permits.3?” These types of
provisions are not unique to local government.

K. Alternative Compliance Program for Onsite Structural BMP Implementation (Permit
Provision B.3.b.(4) and E.3.c.(3))

The purpose of the Regional Permit’s Jurisdictional Runoff Management Program requirements:

is for each Copermittee to implement a program to control the contribution of
pollutants to and the discharges from the MS4 within its jurisdiction. The goal of
the jurisdictional runoff management programs is to implement strategies that
effectively prohibit non-storm water discharges to the MS4 and reduce the
discharge of pollutants to the MEP.328

A component of the Jurisdictional Runoff Management Program addresses development planning
to guide Copermittee land use planning authorities to achieve the federal standards as described
in the above finding. All development projects within a Copermittee’s jurisdiction are subject to
various BMP requirements. In addition, however, projects falling within the definition of Priority

326 Id.
327 See, e.g., 40 C.F.R. §§ 122.41(j), 122.42(c)(4), 122.44(h(i); and 122.48.
328 Regional Permit, Provision E., p. 83.

(footnote continued on next page)
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Development®?® are subject to additional criteria.®® Provision E.3.c. of the Regional Permit
specifies required structural performance BMP requirements for development that qualifies as a
Priority Development Project.®*' More specifically, Provision E.3.c.(1)(a) details required Storm
Water Pollution Control BMP Requirements including Low Impact Development (LID)
implementation, and Provision E.3.c.(2) specifies Hydromodification Management BMP
Requirements applicable to Priority Development Projects.

For Priority Development Projects subject to the structural BMP performance requirements in
Provision E.3.c., the Regional Permit provides an alternative approach to compliance with both
the LID and Hydromodification Management BMP requirements. Specifically, “[a] Priority
Development Project may be allowed to utilize alternative compliance under Provision E.3.c.(3)
in lieu of complying with the storm water pollutant control BMP performance requirements of
Provision E.3.c.(1)(a).”®%? Likewise, “[a] Priority Development Project may be allowed to utilize
alternative compliance under Provision E.3.c.(3) in lieu of complying with the performance
requirements of Provision E.3.c.(2)(a).”*

In this Test Claim, Claimants do not directly challenge the LID and Hydromodification
Management BMP requirements as state mandates. Instead, they assert the challenged permit
provision setting forth an alternative to complying with the underlying storm water pollution control
BMP requirements, is a state mandate. Provision E.3.c.(3) “allows for alternative compliance in
instances where the Copermittee determines that offsite measures will have a greater overall
water quality benefit for the Watershed Management Area than if the Priority Development Project
were to implement structural BMPs onsite.”3* This alternative approach “is an option for Priority
Development Projects where the governing Copermittee has participated in the development of
a Watershed Management Area Analysis as part of the Water Quality Improvement Plan as
described in provision B.3.b.(4).7%

In the same vein, Claimants challenge as a state mandate Provision B.3.b.(4), which establishes
the criteria that must be met if a Copermittee elects to pursue the option for alternative
compliance. As described in the Fact Sheet, Provision B.3.b.(4):

provides an innovative pathway for Copermittees to regulate their land
development programs by allowing alfternative compliance in lieu of implementing
structural BMPs on each and every Priority Development Project. This approach
facilitates the integration of watershed-scale solutions for improving overall water
quality and assisting Copermittees to achieve their stated goals of the Water
Quiality Improvement Plan.3%®

329 Regional Permit, Provision E.3.b defines Priority Development Projects as land development projects falling under
Copermittee planning and building authority and meeting specified requirements. The definition focuses on projects
meeting certain criteria such as size and impervious area created, and/or acres disturbed.

330 Regional Permit, Provision E.3.d.

331 Regional Permit, Provision E.3.c.

332 Regional Permit, Provision E.3.c.(1)(b) (emphasis added).
333 Regional Permit, Provision E.3.c.(2)(c).

334 Regional Permit Fact Sheet, p. 105.

335 Regional Permit Fact Sheet, p. 106.

336 Regional Permit Fact Sheet, p. F-59 (emphasis added).
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Claimants’ contention that Provisions B.3.b.(4) and E.3.c.(3) are mandates — whether state or
federal — must be rejected.

There Is No Mandate Here

The challenged provisions affording an optional approach to compliance with onsite structural
storm water BMP requirements are neither a new program nor do they require Claimants provide
a higher level of service for the plain and obvious reason that they are optional on the part of
Claimants. Claimants argue that the LID and Hydromodification Management BMP provisions —
to which the challenged provisions afford an alternative — are not federal mandates, and therefore
the challenged provisions must be state rather than federal mandates. 337 Claimants’ arguments
are misplaced. Likewise their reliance on the Commission’s determinations concerning the
hydromodification and LID provisions in the 2007 San Diego County MS4 Permit in the Statement
of Decision addressed in the San Diego DOF Decision are also misplaced.?*® The Commission’s
determination concerning those provisions is not relevant here, where Claimants challenge an
alternative provision. Whether or not the underlying storm water pollution control BMP
requirements -- to which the challenged provisions afford an alternative--are federal or state
mandates is simply not relevant to Claimants’ challenge here.

Claimants also argue the challenged provisions are not really discretionary “because conditions
in the WMA often do not permit the use of onsite BMPs or, in infill projects, there is not sufficient
land area to accommodate onsite BMPs.”3%® This argument also fails to transform what is patently
optional into a mandate. Even if watershed conditions may, in some instances, present
challenges to implementation of required onsite BMPs, permittees are not forced to pursue the
alternative outlined in Provisions E.3.c.(3). If a Copermittee wishes to allow a particular Priority
Development Project with challenging site conditions to move forward in compliance with the
Permit, these provisions make that option available. But its use is not mandated

Even if somehow the Commission were to conclude that the alternative compliance options are
state mandates, the Water Boards contend that Claimants have not shown that they would be
required to use tax monies to pay for the option. Claimants would be able to impose a fee on
developers for private Priority Development Projects. To the extent Claimants undertake
municipal Priority Development Projects reliant on the challenged alternative compliance
approach, they do so voluntarily. Nothing in this permit forces them to do so. Therefore, costs
incurred by Claimants or other Copermittees that elect to develop and implement an alternative
compliance program, including costs for meetings, staff time, work by consultants and submittals
to the San Diego Water Board, are not subject to a subvention of funds.

L. Dry Weather Receiving Water Hydromodification Monitoring (Permit Provision
D.1.c.(6).)

Dry weather receiving water hydromodification monitoring, like the transitional dry weather field
screening requirements challenged above, is a component of the Monitoring and Assessment
Program in the Regional Permit. With regard to the Monitoring and Assessment Program in

337 Test Claim, p. 58.
338 Id.
839 Test Claim, p. 61.
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Provision D, the San Diego Water Board found that “[ilmplementation . . . will allow the
Copermittees to demonstrate that the requirements of the CWA to effectively prohibit non-storm
water dishcarges to the MS4 and reduce pollutants in storm water discharges from the MS4 to
the MEP are being achieved.”%

Provision D.1 specifies minimum receiving water monitoring that Copermittees must conduct and
requires “Copermittees to collect and develop the data and information necessary to determine
potential impacts to the beneficial uses in the receiving waters due to discharges from the MS4s.
The monitoring required under Provision D.1 will also provide the data that will allow the
Copermittees to gauge the effectiveness and progress of its Water Quality Improvement Plan
implementation efforts toward improving the quality of receiving waters.”*!

Provision D.1.c.(6), challenged here, is one component within the receiving water monitoring
requirements and requires Copermittees to perform “hydromodification monitoring for each long-
term receiving water monitoring station [] at least once during the term of this Order.”* The
challenged hydromodification monitoring requirement includes collection of certain observations
and measurements to assess channel conditions, location of discharge points, and habitat
integrity, photo documentation of existing erosion and habitat impacts with associated locations,
measurements or estimates of dimensions of eroded areas and identification of known or
suspected causes of existing downstream erosion or habitat impact.3*

In the Regional Permit, like prior permits issued to Riverside County Copermittees, the San Diego
Water Board recognized that land development and urbanization increase pollutant loads and
volume while simultaneously increasing impervious areas. These effects accelerate downstream
erosion, impair stream habitat in natural drainages and negatively impact beneficial uses in
receiving waters. The San Diego Water Board found:

Hydromodification, which is caused both by altered stream flow and altered
sediment flow regimes, is largely responsible for degradation of creeks, streams
and associated habitats in the San Diego Region. . . Researchers studying flood
frequencies in Riverside County have found that increases in watershed
imperviousness of only 9-22 percent can result in increases in peak flow rates for
the two-year storm event of up to 100 percent.[fn]. Such changes in runoff have
significant impacts on channel morphology.3#4

The San Diego Water Board determined that dry weather receiving water hydromodification
monitoring is a necessary supplement to the hydromodification monitoring conducted as part of
Copermittee Hydromodification Management Plans. The monitoring is part of the development
planning requirements in the permit which, in general, require each copermittee to use land use
and planning authorities “implement a development planning program to control and reduce the
discharge of pollutants in storm water from new development and significant redevelopment to
the MEP.” At the same time, the Board found: “[plroper implementation of the development

340 Regional Permit, Fact Sheet, Provision D, p. F-72.
341 Regional Permit, Fact Sheet, pp. 73-74.

342 Regional Permit, Provision D.1.c.(6), p. 54.

343 Regional Permit, Provision D.1.c.(6), pp. 54-55.
344 Regional Permit, Fact Sheet, p. F-98.
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planning program will also contribute toward effectively prohibiting non-storm water discharges
from development projects to the MS4.”%% The challenged provision requiring dry weather
hydromodification monitoring, as with other monitoring assessment requirements, is necessary
for permittees to assess the impacts of their discharges on receiving waters.

There Is No New Program or Higher Level of Service

In issuing the Regional Permit, the San Diego Water Board found: “[tjhe monitoring data collected
and assessment information that will be reported to the San Diego Water Board are necessary to
determine if the Copermittees are complying with the prohibitions and limitations of Provision A.”
346 As discussed above in Section 11.B. and IV.A., Claimants have been subject to the prohibitions
and receiving water limitations language in Provision A since as early as the Second Term Permit
(first issued in 1998). Monitoring provisions designed to ensure compliance with these
longstanding provisions do not amount to imposition of a new program nor do they require a
higher level of service.

Moreover, Riverside County’s two prior permits (2010 and 2004) imposed provisions requiring
implementation of development controls and associated monitoring for water quality impacts
caused by hydromodification. The 2004 permit contained numerous requirements directed at
minimizing the effects of hydromodification through creation of pervious surfaces, avoiding
development of areas particularly susceptible to erosion and sediment loss, requiring developers
to maximize infiltration, provide retention, slow runoff and control post-development urban runoff
discharge velocities, rates and volumes.3#

The 2010 Permit required Copermittees to conduct monitoring to assess changes to the physical
conditions of channel segments. For example, Copermittees’ hydromodification management
plans contained requirements to assess the “susceptibility and geomorphic stability of channel
segments which receive runoff discharges from Priority Development Projects.”* Copermitiees
were also required to include in their Hydromodification Management Plan “metrics for assessing
impacts to downstream watercourses from Priority Development Projects, as well as assessing
improvements to these watercourses.”*° The 2010 permit also specifies that:

the metrics must be able to assess changes to the channels as Priority
Development Projects are developed and constructed in the watershed.
Monitoring and evaluating changes to the physical conditions of the channels
receiving runoff discharges from Priority Development Projects will provide the
Copermittees data that can be used to determine whether or not the HMP is
effective at reducing the increased erosive forces caused by development and
impervious surfaces over time.*®

345 Regional Permit, Fact Sheet, p. F-97.

346 Regional Permit Fact Sheet, p. F-72.

37 Order No. R9-2004-001, dir. F.1.(a), (d) and (f) and Directive F.2.(a).

348 Order No. R9-2010-0016, Dir. F.1.h.(1).

349 Order No. R9-2010-0016, Fact Sheet, p. 142 and see discussion generally pp. F-139-F-144,
3% Id. at p. 142.

(footnote continued on next page)
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Finally, Copermittees were required to “monitor and evaluate the biological conditions (e.g.,
habitat quality, benthic flora and fauna, IBI scores) of the channels.”!

These provisions from prior permits, although different in precise form, were designed to address
the significant water quality impacts caused by hydromodification and to ensure that Copermittees
comply with requirements to assess the impacts of their discharges. Provision D.1.c.(6) does not
impose a new program or require any higher level of service.

The Provision Is Necessary to Implement Federal Law

Even if the Commission finds this provision is a new program or requires a higher level of service,
it is necessary to implement federal law. The dry weather hydromodification receiving water
monitoring provision is consistent with the federal regulatory requirement which specifies that a
“monitoring program for representative data collection for the term of the permit” may include
“instream locations.”®52 Pursuant to Provision D.1.b., Copermittees are required to locate a long
term receiving water monitoring station to be representative of receiving water quality in each
Watershed Management Area. A requirement to conduct dry weather hydromodification receiving
water monitoring at this station is wholly consistent with this federal requirement. The overarching
federal basis for the Monitoring and Assessment Program (of which this provision is part) is to
enable Copermittees “to demonstrate that the requirements of the CWA to effectively prohibit non-
storm water discharges to the MS4 and reduce pollutants in storm water discharges from the MS4
to the MEP are being achieved.”% Therefore, the provisions are necessary not only to implement
the federal MEP standard, but also the independent non-storm water discharge prohibition in the
Clean Water Act.

Finally, monitoring provision such as that challenged here are a necessary part of the federal
requirements for permittees to monito their discharges to assess permit compliance. The San
Diego Water Board found that “[{he monitoring and assessment provisions are necessary to
implement, as well as ensure the Copermittees are in compliance with, the requirements of the
Order.”%*

After considering the legal authorities and purposes of the federal requirements, the San Diego
Water Board found that the provisions in the Regional Permit, inclusive of the enforcement related
provisions, are based entirely on federal law and necessary to achieve the MEP standard. As
previously explained, the San Diego Water Board’s findings are entitled to deference under
Department of Finance. In addition, the federal authority described herein mandates that the San
Diego Water Board impose a monitoring and reporting program on MS4 permittees, as with all
NPDES permittees. 3% Claimants are required by federal law to report on the identification of
water quality improvements or degradation.®®® As such, these are further independent grounds
upon which certain provisions of the Regional Permit are based.

351 Ibid.

352 40 C.F.R. § 122.26(d)(2)(iii)(D).

353 Regional Permit, Fact Sheet, p. 72.

354 Regional Permit, Fact Sheet, p. F-72.

355 See CWA, § 402(p)(3)(B)(ii) and discussion of federal monitoring and reporting requirements, above.
356 See 40 C.F.R. §§ 122.26(d)(2)(iii) and 122.26(d)(2)(iv).
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As is the case with other challenged provisions grounded in the legal obligations to comply with
the Clean Water Act's effective prohibition on non-storm water discharges and/or monitoring and
reporting requirements, whether these are federal mandates was not considered in Department
of Finance or the San Diego DOF Decision.

Other Mandates Exceptions Apply

Even if the Commission finds that Provision D.1.c.(6) is a new program or requires a higher level
of service and is a state and not federal mandate, subvention is not required because other
mandates exceptions apply. To the extent the Commission finds the provision exceeds federal
law, any associated costs to implement the provision would be de minimis. Moreover, Claimants
have not established they must use tax monies to pay for the Assessment Requirements.
Claimants have fee authority to fund these programs. Because the hydromodification monitoring
is focused on assessing water quality impacts from development, it is also likely that copermittees
can fund the required monitoring through fees from developers. They have not demonstrated
they are unable to do so. As mentioned previously, Claimants are not entitled to subvention of
funds to the extent monitoring is attributable to municipal Priority Development Projects, which
Copermittees undertake voluntarily. Finally, the Clean Water Act and its implementing regulations
require monitoring and reporting as a major component of all NPDES permits, not just MS4
permits.®>” These types of provisions are not unique to local government.

V. CONCLUSION

The above response establishes that the contested provisions are not state mandates because
they do not impose new programs or higher levels of service on Claimants. For any challenged
provision that the Commission nonetheless finds to be mandated by the state, the Commission
should find that the provisions are instead mandated by federal law and/or that other exceptions
apply, precluding a finding that subvention is required for any of the Test Claim provisions.

The focus of consideration of the federal mandate exception in Department of Finance was the
application of the MEP standard to two 2001 LA County MS4 Permit provisions, where the Los
Angeles Water Board had not explicitly found that the provisions met that standard.?5® In reaching
the conclusion that those two provisions did not meet MEP, the Court suggested that the result
might have been different if the agency had found that permit conditions were necessary to satisfy
the MEP standard, and specifically noted that deference to the agency would be appropriate.3%
Here, the San Diego Water Board did find that the conditions of the MS4 Permit were necessary
to satisfy the MEP standard and that the Permit was based entirely on federal law. Those findings
are entitled to deference.

Even if the Commission does not defer to the San Diego Water Board’s findings, analogous
provisions in U.S. EPA-issued permits or U.S. EPA permit guidance and model permit language
independently demonstrate that the Permit’s provisions were federally mandated.3® In addition,
the Permit's provisions implement other federal standards, discussed above, that the Supreme

357 See, e.g., 40 C.F.R. §§ 122.41(j), 122.42(c)(4), 122.44(h(i); and 122.48.

358 Department of Finance v. Comm’n on State Mandates, supra, 1 Cal.5th at p. 768.
359 Ibid.

360 jd., at p. 772.
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Court did not evaluate. Furthermore, the Supreme Court’s decision did not address a number of
the other exceptions to mandates law present here, such as the existence of fee authority, the
absence of a new program or higher level of service, the opportunity for Permittees to propose
and substitute other programs and/or BMPs for many of the requirements in the 2010 Permit, and
the absence of requirements “unique” to local entities or instances where costs are de minimis.
The Third District Court of Appeal’s San Diego DOF Decision likewise did not address the other
bases that preclude finding subvention is required.

For these reasons, the Commission should find that the Regional Permit does not impose state
mandates requiring subvention and the Commission should deny the Test Claim in its entirety.

| certify and declare under penalty of perjury under the laws of the State of California that the
foregoing facts are true and correct to the best of my personal knowledge or information or belief.
| further declare that all documents attached are true and correct copies of such documents as
they exist in the San Diego Water Board’s files, or were obtained from publicly available sources.
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§ 1251. Congressional declaration of goals and policy, 33 USCA § 1251

KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

United States Code Annotated
Title 33. Navigation and Navigable Waters (Refs & Annos)
Chapter 26. Water Pollution Prevention and Control (Refs & Annos)
Subchapter I. Research and Related Programs (Refs & Annos)

33 U.S.C.A. § 1251
§ 1251. Congressional declaration of goals and policy

Currentness

(a) Restoration and maintenance of chemical, physical and biological integrity of Nation's waters; national goals for
achievement of objective

The objective of this chapter is to restore and maintain the chemical, physical, and biological integrity of the Nation's
waters. In order to achieve this objective it is hereby declared that, consistent with the provisions of this chapter--

(1) it is the national goal that the discharge of pollutants into the navigable waters be eliminated by 1985;

(2) it is the national goal that wherever attainable, an interim goal of water quality which provides for the protection
and propagation of fish, shellfish, and wildlife and provides for recreation in and on the water be achieved by July
1, 1983;

(3) it is the national policy that the discharge of toxic pollutants in toxic amounts be prohibited;

(4) it is the national policy that Federal financial assistance be provided to construct publicly owned waste treatment
works;

(5) it is the national policy that areawide waste treatment management planning processes be developed and
implemented to assure adequate control of sources of pollutants in each State;

(6) it is the national policy that a major research and demonstration effort be made to develop technology necessary
to eliminate the discharge of pollutants into the navigable waters, waters of the contiguous zone, and the oceans; and

(7) it is the national policy that programs for the control of nonpoint sources of pollution be developed and
implemented in an expeditious manner so as to enable the goals of this chapter to be met through the control of both
point and nonpoint sources of pollution.

(b) Congressional recognition, preservation, and protection of primary responsibilities and rights of States
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It is the policy of the Congress to recognize, preserve, and protect the primary responsibilities and rights of States to
prevent, reduce, and eliminate pollution, to plan the development and use (including restoration, preservation, and
enhancement) of land and water resources, and to consult with the Administrator in the exercise of his authority under
this chapter. It is the policy of Congress that the States manage the construction grant program under this chapter and
implement the permit programs under sections 1342 and 1344 of this title. It is further the policy of the Congress to
support and aid research relating to the prevention, reduction, and elimination of pollution and to provide Federal
technical services and financial aid to State and interstate agencies and municipalities in connection with the prevention,
reduction, and elimination of pollution.

(c) Congressional policy toward Presidential activities with foreign countries

It is further the policy of Congress that the President, acting through the Secretary of State and such national and
international organizations as he determines appropriate, shall take such action as may be necessary to insure that to the
fullest extent possible all foreign countries shall take meaningful action for the prevention, reduction, and elimination
of pollution in their waters and in international waters and for the achievement of goals regarding the elimination of
discharge of pollutants and the improvement of water quality to at least the same extent as the United States does under
its laws.

(d) Administrator of Environmental Protection Agency to administer chapter

Except as otherwise expressly provided in this chapter, the Administrator of the Environmental Protection Agency
(hereinafter in this chapter called “Administrator”) shall administer this chapter.

(e) Public participation in development, revision, and enforcement of any regulation, etc.

Public participation in the development, revision, and enforcement of any regulation, standard, effluent limitation, plan,
or program established by the Administrator or any State under this chapter shall be provided for, encouraged, and
assisted by the Administrator and the States. The Administrator, in cooperation with the States, shall develop and publish
regulations specifying minimum guidelines for public participation in such processes.

(f) Procedures utilized for implementing chapter

It is the national policy that to the maximum extent possible the procedures utilized for implementing this chapter shall
encourage the drastic minimization of paperwork and interagency decision procedures, and the best use of available
manpower and funds, so as to prevent needless duplication and unnecessary delays at all levels of government.

(g) Authority of States over water

It is the policy of Congress that the authority of each State to allocate quantities of water within its jurisdiction shall
not be superseded, abrogated or otherwise impaired by this chapter. It is the further policy of Congress that nothing in
this chapter shall be construed to supersede or abrogate rights to quantities of water which have been established by any
State. Federal agencies shall co-operate with State and local agencies to develop comprehensive solutions to prevent,
reduce and eliminate pollution in concert with programs for managing water resources.
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CREDIT(S)

(June 30, 1948, c. 758, Title I, § 101, as added Pub.L. 92-500, § 2, Oct. 18, 1972, 86 Stat. 816; amended Pub.L. 95-217,
§§ 5(a), 26(b), Dec. 27, 1977, 91 Stat. 1567, 1575; Pub.L. 100-4, Title 111, § 316(b), Feb. 4, 1987, 101 Stat. 60.)

EXECUTIVE ORDERS
EXECUTIVE ORDER NO. 11548

Ex. Ord. No. 11548, July 20, 1970, 35 F.R. 11677, which related to the delegation of Presidential functions, was
superseded by Ex. Ord. No. 11735, Aug. 3, 1973, 38 F.R. 21243, set out as a note under section 1321 of this title.

EXECUTIVE ORDER NO. 11742

<Oct. 23, 1973, 38 F.R. 29457>

Delegation of Functions to Secretary of State Respecting Negotiation
of International Agreements Relating to Enhancement of Environment

Under and by virtue of the authority vested in me by section 301 of title 3 of the United States Code and as President
of the United States, I hereby authorize and empower the Secretary of State, in coordination with the Council on
Environmental Quality, the Environmental Protection Agency, and other appropriate Federal agencies, to perform,
without the approval, ratification, or other action of the President, the functions vested in the President by Section 7
of the Federal Water Pollution Control Act Amendments of 1972 (Public Law 92-500; 86 Stat. 898) with respect to
international agreements relating to the enhancement of the environment.

RICHARD NIXON.

Notes of Decisions (127)

33 U.S.C.A. §1251,33 USCA § 1251
Current through P.L. 115-171.

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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§ 1311. Effluent limitations, 33 USCA § 1311

KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

United States Code Annotated
Title 33. Navigation and Navigable Waters (Refs & Annos)
Chapter 26. Water Pollution Prevention and Control (Refs & Annos)
Subchapter III. Standards and Enforcement (Refs & Annos)

33 U.S.C.A. §1311
§ 1311. Effluent limitations

Currentness

(a) Illegality of pollutant discharges except in compliance with law

Except as in compliance with this section and sections 1312, 1316, 1317, 1328, 1342, and 1344 of this title, the discharge
of any pollutant by any person shall be unlawful.

(b) Timetable for achievement of objectives

In order to carry out the objective of this chapter there shall be achieved--

(1)(A) not later than July 1, 1977, effluent limitations for point sources, other than publicly owned treatment works,
(1) which shall require the application of the best practicable control technology currently available as defined by the
Administrator pursuant to section 1314(b) of this title, or (ii) in the case of a discharge into a publicly owned treatment
works which meets the requirements of subparagraph (B) of this paragraph, which shall require compliance with any
applicable pretreatment requirements and any requirements under section 1317 of this title; and

(B) for publicly owned treatment works in existence on July 1, 1977, or approved pursuant to section 1283 of this title
prior to June 30, 1974 (for which construction must be completed within four years of approval), effluent limitations
based upon secondary treatment as defined by the Administrator pursuant to section 1314(d)(1) of this title; or,

(O)not later than July 1, 1977, any more stringent limitation, including those necessary to meet water quality standards,
treatment standards, or schedules of compliance, established pursuant to any State law or regulations (under authority
preserved by section 1370 of this title) or any other Federal law or regulation, or required to implement any applicable
water quality standard established pursuant to this chapter.

(2)(A) for pollutants identified in subparagraphs (C), (D), and (F) of this paragraph, effluent limitations for categories
and classes of point sources, other than publicly owned treatment works, which (i) shall require application of the
best available technology economically achievable for such category or class, which will result in reasonable further
progress toward the national goal of eliminating the discharge of all pollutants, as determined in accordance with
regulations issued by the Administrator pursuant to section 1314(b)(2) of this title, which such effluent limitations shall
require the elimination of discharges of all pollutants if the Administrator finds, on the basis of information available
to him (including information developed pursuant to section 1325 of this title), that such elimination is technologically
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and economically achievable for a category or class of point sources as determined in accordance with regulations
issued by the Administrator pursuant to section 1314(b)(2) of this title, or (ii) in the case of the introduction of a
pollutant into a publicly owned treatment works which meets the requirements of subparagraph (B) of this paragraph,
shall require compliance with any applicable pretreatment requirements and any other requirement under section 1317
of this title;

(B) Repealed. Pub.L. 97-117, § 21(b), Dec. 29, 1981, 95 Stat. 1632.

(C) with respect to all toxic pollutants referred to in table 1 of Committee Print Numbered 95-30 of the Committee on
Public Works and Transportation of the House of Representatives compliance with effluent limitations in accordance
with subparagraph (A) of this paragraph as expeditiously as practicable but in no case later than three years after the
date such limitations are promulgated under section 1314(b) of this title, and in no case later than March 31, 1989;

(D) for all toxic pollutants listed under paragraph (1) of subsection (a) of section 1317 of this title which are not referred
to in subparagraph (C) of this paragraph compliance with effluent limitations in accordance with subparagraph (A)
of this paragraph as expeditiously as practicable, but in no case later than three years after the date such limitations
are promulgated under section 1314(b) of this title, and in no case later than March 31, 1989;

(E) as expeditiously as practicable but in no case later than three years after the date such limitations are promulgated
under section 1314(b) of this title, and in no case later than March 31, 1989, compliance with effluent limitations for
categories and classes of point sources, other than publicly owned treatment works, which in the case of pollutants
identified pursuant to section 1314(a)(4) of this title shall require application of the best conventional pollutant control
technology as determined in accordance with regulations issued by the Administrator pursuant to section 1314(b)(4)
of this title; and

(F) for all pollutants (other than those subject to subparagraphs (C), (D), or (E) of this paragraph) compliance with
effluent limitations in accordance with subparagraph (A) of this paragraph as expeditiously as practicable but in no
case later than 3 years after the date such limitations are established, and in no case later than March 31, 1989.

(3)(A) for effluent limitations under paragraph (1)(A)(i) of this subsection promulgated after January 1, 1982, and
requiring a level of control substantially greater or based on fundamentally different control technology than under
permits for an industrial category issued before such date, compliance as expeditiously as practicable but in no case
later than three years after the date such limitations are promulgated under section 1314(b) of this title, and in no case
later than March 31, 1989; and

(B) for any effluent limitation in accordance with paragraph (1)(A)(1), (2)(A)(1), or (2)(E) of this subsection established
only on the basis of section 1342(a)(1) of this title in a permit issued after February 4, 1987, compliance as expeditiously
as practicable but in no case later than three years after the date such limitations are established, and in no case later
than March 31, 1989.

(c) Modification of timetable
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The Administrator may modify the requirements of subsection (b)(2)(A) of this section with respect to any point source
for which a permit application is filed after July 1, 1977, upon a showing by the owner or operator of such point source
satisfactory to the Administrator that such modified requirements (1) will represent the maximum use of technology
within the economic capability of the owner or operator; and (2) will result in reasonable further progress toward the
elimination of the discharge of pollutants.

(d) Review and revision of effluent limitations

Any effluent limitation required by paragraph (2) of subsection (b) of this section shall be reviewed at least every five
years and, if appropriate, revised pursuant to the procedure established under such paragraph.

(e) All point discharge source application of effluent limitations

Effluent limitations established pursuant to this section or section 1312 of this title shall be applied to all point sources
of discharge of pollutants in accordance with the provisions of this chapter.

(f) Illegality of discharge of radiological, chemical, or biological warfare agents, high-level radioactive waste, or medical
waste

Notwithstanding any other provisions of this chapter it shall be unlawful to discharge any radiological, chemical, or
biological warfare agent, any high-level radioactive waste, or any medical waste, into the navigable waters.

(g) Modifications for certain nonconventional pollutants

(1) General authority

The Administrator, with the concurrence of the State, may modify the requirements of subsection (b)(2)(A) of this
section with respect to the discharge from any point source of ammonia, chlorine, color, iron, and total phenols (4AAP)
(when determined by the Administrator to be a pollutant covered by subsection (b)(2)(F)) and any other pollutant
which the Administrator lists under paragraph (4) of this subsection.

(2) Requirements for granting modifications

A modification under this subsection shall be granted only upon a showing by the owner or operator of a point source
satisfactory to the Administrator that--

(A) such modified requirements will result at a minimum in compliance with the requirements of subsection (b)(1)
(A) or (C) of this section, whichever is applicable;

(B) such modified requirements will not result in any additional requirements on any other point or nonpoint source;
and
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(C) such modification will not interfere with the attainment or maintenance of that water quality which shall assure
protection of public water supplies, and the protection and propagation of a balanced population of shellfish, fish,
and wildlife, and allow recreational activities, in and on the water and such modification will not result in the
discharge of pollutants in quantities which may reasonably be anticipated to pose an unacceptable risk to human
health or the environment because of bioaccumulation, persistency in the environment, acute toxicity, chronic
toxicity (including carcinogenicity, mutagenicity or teratogenicity), or synergistic propensities.

(3) Limitation on authority to apply for subsection (c) modification
If an owner or operator of a point source applies for a modification under this subsection with respect to the discharge
of any pollutant, such owner or operator shall be eligible to apply for modification under subsection (c) of this section

with respect to such pollutant only during the same time period as he is eligible to apply for a modification under
this subsection.

(4) Procedures for listing additional pollutants

(A) General authority
Upon petition of any person, the Administrator may add any pollutant to the list of pollutants for which
modification under this section is authorized (except for pollutants identified pursuant to section 1314(a)(4) of this

title, toxic pollutants subject to section 1317(a) of this title, and the thermal component of discharges) in accordance
with the provisions of this paragraph.

(B) Requirements for listing

(i) Sufficient information

The person petitioning for listing of an additional pollutant under this subsection shall submit to the
Administrator sufficient information to make the determinations required by this subparagraph.

(ii) Toxic criteria determination

The Administrator shall determine whether or not the pollutant meets the criteria for listing as a toxic pollutant
under section 1317(a) of this title.

(iii) Listing as toxic pollutant

If the Administrator determines that the pollutant meets the criteria for listing as a toxic pollutant under section
1317(a) of this title, the Administrator shall list the pollutant as a toxic pollutant under section 1317(a) of this title.

(iv) Nonconventional criteria determination
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If the Administrator determines that the pollutant does not meet the criteria for listing as a toxic pollutant
under such section and determines that adequate test methods and sufficient data are available to make the
determinations required by paragraph (2) of this subsection with respect to the pollutant, the Administrator shall
add the pollutant to the list of pollutants specified in paragraph (1) of this subsection for which modifications
are authorized under this subsection.

(C) Requirements for filing of petitions

A petition for listing of a pollutant under this paragraph--

(i) must be filed not later than 270 days after the date of promulgation of an applicable effluent guideline under
section 1314 of this title;

(ii) may be filed before promulgation of such guideline; and

(iii) may be filed with an application for a modification under paragraph (1) with respect to the discharge of such
pollutant.

(D) Deadline for approval of petition
A decision to add a pollutant to the list of pollutants for which modifications under this subsection are authorized

must be made within 270 days after the date of promulgation of an applicable effluent guideline under section 1314
of this title.

(E) Burden of proof

The burden of proof for making the determinations under subparagraph (B) shall be on the petitioner.

(5) Removal of pollutants

The Administrator may remove any pollutant from the list of pollutants for which modifications are authorized under
this subsection if the Administrator determines that adequate test methods and sufficient data are no longer available
for determining whether or not modifications may be granted with respect to such pollutant under paragraph (2) of
this subsection.

(h) Modification of secondary treatment requirements

The Administrator, with the concurrence of the State, may issue a permit under section 1342 of this title which modifies
the requirements of subsection (b)(1)(B) of this section with respect to the discharge of any pollutant from a publicly
owned treatment works into marine waters, if the applicant demonstrates to the satisfaction of the Administrator that--

(1) there is an applicable water quality standard specific to the pollutant for which the modification is requested, which
has been identified under section 1314(a)(6) of this title;
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(2) the discharge of pollutants in accordance with such modified requirements will not interfere, alone or in
combination with pollutants from other sources, with the attainment or maintenance of that water quality which
assures protection of public water supplies and the protection and propagation of a balanced, indigenous population
of shellfish, fish, and wildlife, and allows recreational activities, in and on the water;

(3) the applicant has established a system for monitoring the impact of such discharge on a representative sample of
aquatic biota, to the extent practicable, and the scope of such monitoring is limited to include only those scientific
investigations which are necessary to study the effects of the proposed discharge;

(4) such modified requirements will not result in any additional requirements on any other point or nonpoint source;

(5) all applicable pretreatment requirements for sources introducing waste into such treatment works will be enforced;

(6) in the case of any treatment works serving a population of 50,000 or more, with respect to any toxic pollutant
introduced into such works by an industrial discharger for which pollutant there is no applicable pretreatment
requirement in effect, sources introducing waste into such works are in compliance with all applicable pretreatment
requirements, the applicant will enforce such requirements, and the applicant has in effect a pretreatment program
which, in combination with the treatment of discharges from such works, removes the same amount of such pollutant
as would be removed if such works were to apply secondary treatment to discharges and if such works had no
pretreatment program with respect to such pollutant;

(7) to the extent practicable, the applicant has established a schedule of activities designed to eliminate the entrance
of toxic pollutants from nonindustrial sources into such treatment works;

(8) there will be no new or substantially increased discharges from the point source of the pollutant to which the
modification applies above that volume of discharge specified in the permit;

(9) the applicant at the time such modification becomes effective will be discharging effluent which has received at
least primary or equivalent treatment and which meets the criteria established under section 1314(a)(1) of this title
after initial mixing in the waters surrounding or adjacent to the point at which such effluent is discharged.

For the purposes of this subsection the phrase “the discharge of any pollutant into marine waters” refers to a discharge
into deep waters of the territorial sea or the waters of the contiguous zone, or into saline estuarine waters where there
is strong tidal movement and other hydrological and geological characteristics which the Administrator determines
necessary to allow compliance with paragraph (2) of this subsection, and section 1251(a)(2) of this title. For the purposes
of paragraph (9), “primary or equivalent treatment” means treatment by screening, sedimentation, and skimming
adequate to remove at least 30 percent of the biological oxygen demanding material and of the suspended solids in
the treatment works influent, and disinfection, where appropriate. A municipality which applies secondary treatment
shall be eligible to receive a permit pursuant to this subsection which modifies the requirements of subsection (b)(1)(B)
of this section with respect to the discharge of any pollutant from any treatment works owned by such municipality
into marine waters. No permit issued under this subsection shall authorize the discharge of sewage sludge into marine
waters. In order for a permit to be issued under this subsection for the discharge of a pollutant into marine waters, such
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marine waters must exhibit characteristics assuring that water providing dilution does not contain significant amounts
of previously discharged effluent from such treatment works. No permit issued under this subsection shall authorize
the discharge of any pollutant into saline estuarine waters which at the time of application do not support a balanced
indigenous population of shellfish, fish and wildlife, or allow recreation in and on the waters or which exhibit ambient
water quality below applicable water quality standards adopted for the protection of public water supplies, shellfish, fish
and wildlife or recreational activities or such other standards necessary to assure support and protection of such uses.
The prohibition contained in the preceding sentence shall apply without regard to the presence or absence of a causal
relationship between such characteristics and the applicant's current or proposed discharge. Notwithstanding any other
provisions of this subsection, no permit may be issued under this subsection for discharge of a pollutant into the New
York Bight Apex consisting of the ocean waters of the Atlantic Ocean westward of 73 degrees 30 minutes west longitude
and northward of 40 degrees 10 minutes north latitude.

(i) Municipal time extensions

(1) Where construction is required in order for a planned or existing publicly owned treatment works to achieve
limitations under subsection (b)(1)(B) or (b)(1)(C) of this section, but (A) construction cannot be completed within the
time required in such subsection, or (B) the United States has failed to make financial assistance under this chapter
available in time to achieve such limitations by the time specified in such subsection, the owner or operator of such
treatment works may request the Administrator (or if appropriate the State) to issue a permit pursuant to section 1342 of
this title or to modify a permit issued pursuant to that section to extend such time for compliance. Any such request shall
be filed with the Administrator (or if appropriate the State) within 180 days after February 4, 1987. The Administrator
(or if appropriate the State) may grant such request and issue or modify such a permit, which shall contain a schedule of
compliance for the publicly owned treatment works based on the earliest date by which such financial assistance will be
available from the United States and construction can be completed, but in no event later than July 1, 1988, and shall
contain such other terms and conditions, including those necessary to carry out subsections (b) through (g) of section
1281 of this title, section 1317 of this title, and such interim effluent limitations applicable to that treatment works as the
Administrator determines are necessary to carry out the provisions of this chapter.

(2)(A) Where a point source (other than a publicly owned treatment works) will not achieve the requirements of
subsections (b)(1)(A) and (b)(1)(C) of this section and--

(i) if a permit issued prior to July 1, 1977, to such point source is based upon a discharge into a publicly owned
treatment works; or

(i) if such point source (other than a publicly owned treatment works) had before July 1, 1977, a contract (enforceable
against such point source) to discharge into a publicly owned treatment works; or

(iii) if either an application made before July 1, 1977, for a construction grant under this chapter for a publicly owned
treatment works, or engineering or architectural plans or working drawings made before July 1, 1977, for a publicly
owned treatment works, show that such point source was to discharge into such publicly owned treatment works,

and such publicly owned treatment works is presently unable to accept such discharge without construction, and in the
case of a discharge to an existing publicly owned treatment works, such treatment works has an extension pursuant
to paragraph (1) of this subsection, the owner or operator of such point source may request the Administrator (or if
appropriate the State) to issue or modify such a permit pursuant to such section 1342 of this title to extend such time
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for compliance. Any such request shall be filed with the Administrator (or if appropriate the State) within 180 days after
December 27, 1977, or the filing of a request by the appropriate publicly owned treatment works under paragraph (1)
of this subsection, whichever is later. If the Administrator (or if appropriate the State) finds that the owner or operator
of such point source has acted in good faith, he may grant such request and issue or modify such a permit, which shall
contain a schedule of compliance for the point source to achieve the requirements of subsections (b)(1)(A) and (C) of
this section and shall contain such other terms and conditions, including pretreatment and interim effluent limitations
and water conservation requirements applicable to that point source, as the Administrator determines are necessary to
carry out the provisions of this chapter.

(B) No time modification granted by the Administrator (or if appropriate the State) pursuant to paragraph (2)(A) of this
subsection shall extend beyond the earliest date practicable for compliance or beyond the date of any extension granted
to the appropriate publicly owned treatment works pursuant to paragraph (1) of this subsection, but in no event shall it
extend beyond July 1, 1988; and no such time modification shall be granted unless (i) the publicly owned treatment works
will be in operation and available to the point source before July 1, 1988, and will meet the requirements of subsections
(b)(1)(B) and (C) of this section after receiving the discharge from that point source; and (ii) the point source and the
publicly owned treatment works have entered into an enforceable contract requiring the point source to discharge into
the publicly owned treatment works, the owner or operator of such point source to pay the costs required under section
1284 of this title, and the publicly owned treatment works to accept the discharge from the point source; and (iii) the
permit for such point source requires that point source to meet all requirements under section 1317(a) and (b) of this
title during the period of such time modification.

(j) Modification procedures

(1) Any application filed under this section for a modification of the provisions of--

(A) subsection (b)(1)(B) under subsection (h) of this section shall be filed not later that ! the 365th day which begins
after December 29, 1981, except that a publicly owned treatment works which prior to December 31, 1982, had a
contractual arrangement to use a portion of the capacity of an ocean outfall operated by another publicly owned
treatment works which has applied for or received modification under subsection (h), may apply for a modification of
subsection (h) in its own right not later than 30 days after February 4, 1987, and except as provided in paragraph (5);

(B) subsection (b)(2)(A) as it applies to pollutants identified in subsection (b)(2)(F) shall be filed not later than 270
days after the date of promulgation of an applicable effluent guideline under section 1314 of this title or not later than
270 days after December 27, 1977, whichever is later.

(2) Subject to paragraph (3) of this section, any application for a modification filed under subsection (g) of this section
shall not operate to stay any requirement under this chapter, unless in the judgment of the Administrator such a stay or
the modification sought will not result in the discharge of pollutants in quantities which may reasonably be anticipated
to pose an unacceptable risk to human health or the environment because of bioaccumulation, persistency in the
environment, acute toxicity, chronic toxicity (including carcinogenicity, mutagenicity, or teratogenicity), or synergistic
propensities, and that there is a substantial likelihood that the applicant will succeed on the merits of such application.
In the case of an application filed under subsection (g) of this section, the Administrator may condition any stay granted
under this paragraph on requiring the filing of a bond or other appropriate security to assure timely compliance with
the requirements from which a modification is sought.



§ 1311. Effluent limitations, 33 USCA § 1311

(3) Compliance requirements under subsection (g)

(A) Effect of filing
An application for a modification under subsection (g) and a petition for listing of a pollutant as a pollutant for
which modifications are authorized under such subsection shall not stay the requirement that the person seeking such

modification or listing comply with effluent limitations under this chapter for all pollutants not the subject of such
application or petition.

(B) Effect of disapproval

Disapproval of an application for a modification under subsection (g) shall not stay the requirement that the person
seeking such modification comply with all applicable effluent limitations under this chapter.

(4) Deadline for subsection (g) decision
An application for a modification with respect to a pollutant filed under subsection (g) must be approved or disapproved
not later than 365 days after the date of such filing; except that in any case in which a petition for listing such pollutant as a

pollutant for which modifications are authorized under such subsection is approved, such application must be approved
or disapproved not later than 365 days after the date of approval of such petition.

(5) Extension of application deadline

(A) In general
In the 180-day period beginning on October 31, 1994, the city of San Diego, California, may apply for a modification

pursuant to subsection (h) of the requirements of subsection (b)(1)(B) with respect to biological oxygen demand and
total suspended solids in the effluent discharged into marine waters.

(B) Application

An application under this paragraph shall include a commitment by the applicant to implement a waste water
reclamation program that, at a minimum, will--

(i) achieve a system capacity of 45,000,000 gallons of reclaimed waste water per day by January 1, 2010; and

(ii) result in a reduction in the quantity of suspended solids discharged by the applicant into the marine environment
during the period of the modification.

(C) Additional conditions
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The Administrator may not grant a modification pursuant to an application submitted under this paragraph unless
the Administrator determines that such modification will result in removal of not less than 58 percent of the biological
oxygen demand (on an annual average) and not less than 80 percent of total suspended solids (on a monthly average)
in the discharge to which the application applies.

(D) Preliminary decision deadline

The Administrator shall announce a preliminary decision on an application submitted under this paragraph not later
than 1 year after the date the application is submitted.

(k) Innovative technology

In the case of any facility subject to a permit under section 1342 of this title which proposes to comply with the
requirements of subsection (b)(2)(A) or (b)(2)(E) of this section by replacing existing production capacity with an
innovative production process which will result in an effluent reduction significantly greater than that required by the
limitation otherwise applicable to such facility and moves toward the national goal of eliminating the discharge of all
pollutants, or with the installation of an innovative control technique that has a substantial likelihood for enabling
the facility to comply with the applicable effluent limitation by achieving a significantly greater effluent reduction than
that required by the applicable effluent limitation and moves toward the national goal of eliminating the discharge of
all pollutants, or by achieving the required reduction with an innovative system that has the potential for significantly
lower costs than the systems which have been determined by the Administrator to be economically achievable, the
Administrator (or the State with an approved program under section 1342 of this title, in consultation with the
Administrator) may establish a date for compliance under subsection (b)(2)(A) or (b)(2)(E) of this section no later than
two years after the date for compliance with such effluent limitation which would otherwise be applicable under such
subsection, if it is also determined that such innovative system has the potential for industrywide application.

(1) Toxic pollutants

Other than as provided in subsection (n) of this section, the Administrator may not modify any requirement of this
section as it applies to any specific pollutant which is on the toxic pollutant list under section 1317(a)(1) of this title.

(m) Modification of effluent limitation requirements for point sources

(1) The Administrator, with the concurrence of the State, may issue a permit under section 1342 of this title which
modifies the requirements of subsections (b)(1)(A) and (b)(2)(E) of this section, and of section 1343 of this title, with
respect to effluent limitations to the extent such limitations relate to biochemical oxygen demand and pH from discharges
by an industrial discharger in such State into deep waters of the territorial seas, if the applicant demonstrates and the
Administrator finds that--

(A) the facility for which modification is sought is covered at the time of the enactment of this subsection by National
Pollutant Discharge Elimination System permit number CA0005894 or CA0005282;

(B) the energy and environmental costs of meeting such requirements of subsections (b)(1)(A) and (b)(2)(E) and section
1343 of this title exceed by an unreasonable amount the benefits to be obtained, including the objectives of this chapter;
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(C) the applicant has established a system for monitoring the impact of such discharges on a representative sample
of aquatic biota;

(D) such modified requirements will not result in any additional requirements on any other point or nonpoint source;

(E) there will be no new or substantially increased discharges from the point source of the pollutant to which the
modification applies above that volume of discharge specified in the permit;

(F) the discharge is into waters where there is strong tidal movement and other hydrological and geological
characteristics which are necessary to allow compliance with this subsection and section 1251(a)(2) of this title;

(G) the applicant accepts as a condition to the permit a contractural 2 obligation to use funds in the amount required
(but not less than $250,000 per year for ten years) for research and development of water pollution control technology,
including but not limited to closed cycle technology;

(H) the facts and circumstances present a unique situation which, if relief is granted, will not establish a precedent or
the relaxation of the requirements of this chapter applicable to similarly situated discharges; and

(I) no owner or operator of a facility comparable to that of the applicant situated in the United States has demonstrated
that it would be put at a competitive disadvantage to the applicant (or the parent company or any subsidiary thereof)
as a result of the issuance of a permit under this subsection.

(2) The effluent limitations established under a permit issued under paragraph (1) shall be sufficient to implement the
applicable State water quality standards, to assure the protection of public water supplies and protection and propagation
of a balanced, indigenous population of shellfish, fish, fauna, wildlife, and other aquatic organisms, and to allow
recreational activities in and on the water. In setting such limitations, the Administrator shall take into account any
seasonal variations and the need for an adequate margin of safety, considering the lack of essential knowledge concerning
the relationship between effluent limitations and water quality and the lack of essential knowledge of the effects of
discharges on beneficial uses of the receiving waters.

(3) A permit under this subsection may be issued for a period not to exceed five years, and such a permit may be
renewed for one additional period not to exceed five years upon a demonstration by the applicant and a finding by the
Administrator at the time of application for any such renewal that the provisions of this subsection are met.

(4) The Administrator may terminate a permit issued under this subsection if the Administrator determines that there
has been a decline in ambient water quality of the receiving waters during the period of the permit even if a direct cause
and effect relationship cannot be shown: Provided, That if the effluent from a source with a permit issued under this
subsection is contributing to a decline in ambient water quality of the receiving waters, the Administrator shall terminate
such permit.
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(n) Fundamentally different factors

(1) General rule

The Administrator, with the concurrence of the State, may establish an alternative requirement under subsection (b)
(2) or section 1317(b) of this title for a facility that modifies the requirements of national effluent limitation guidelines
or categorical pretreatment standards that would otherwise be applicable to such facility, if the owner or operator of
such facility demonstrates to the satisfaction of the Administrator that--

(A) the facility is fundamentally different with respect to the factors (other than cost) specified in section 1314(b) or
1314(g) of this title and considered by the Administrator in establishing such national effluent limitation guidelines
or categorical pretreatment standards;

(B) the application--

(i) is based solely on information and supporting data submitted to the Administrator during the rulemaking
for establishment of the applicable national effluent limitation guidelines or categorical pretreatment standard
specifically raising the factors that are fundamentally different for such facility; or

(ii) is based on information and supporting data referred to in clause (i) and information and supporting data the
applicant did not have a reasonable opportunity to submit during such rulemaking;

(O) the alternative requirement is no less stringent than justified by the fundamental difference; and

(D) the alternative requirement will not result in a non-water quality environmental impact which is markedly more
adverse than the impact considered by the Administrator in establishing such national effluent limitation guideline
or categorical pretreatment standard.

(2) Time limit for applications
An application for an alternative requirement which modifies the requirements of an effluent limitation or

pretreatment standard under this subsection must be submitted to the Administrator within 180 days after the date
on which such limitation or standard is established or revised, as the case may be.

(3) Time limit for decision

The Administrator shall approve or deny by final agency action an application submitted under this subsection within
180 days after the date such application is filed with the Administrator.

(4) Submission of information
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The Administrator may allow an applicant under this subsection to submit information and supporting data until
the earlier of the date the application is approved or denied or the last day that the Administrator has to approve or
deny such application.

(5) Treatment of pending applications

For the purposes of this subsection, an application for an alternative requirement based on fundamentally different
factors which is pending on February 4, 1987, shall be treated as having been submitted to the Administrator on the
180th day following February 4, 1987. The applicant may amend the application to take into account the provisions
of this subsection.

(6) Effect of submission of application

An application for an alternative requirement under this subsection shall not stay the applicant's obligation to comply
with the effluent limitation guideline or categorical pretreatment standard which is the subject of the application.

(7) Effect of denial

If an application for an alternative requirement which modifies the requirements of an effluent limitation or
pretreatment standard under this subsection is denied by the Administrator, the applicant must comply with such
limitation or standard as established or revised, as the case may be.

(8) Reports

By January 1, 1997, and January 1 of every odd-numbered year thereafter, the Administrator shall submit to the
Committee on Environment and Public Works of the Senate and the Committee on Transportation and Infrastructure
of the House of Representatives a report on the status of applications for alternative requirements which modify the
requirements of effluent limitations under section 1311 or 1314 of this title or any national categorical pretreatment
standard under section 1317(b) of this title filed before, on, or after February 4, 1987.

(o) Application fees

The Administrator shall prescribe and collect from each applicant fees reflecting the reasonable administrative costs
incurred in reviewing and processing applications for modifications submitted to the Administrator pursuant to
subsections (c), (g), (i), (k), (m), and (n) of this section, section 1314(d)(4) of this title, and section 1326(a) of this title.
All amounts collected by the Administrator under this subsection shall be deposited into a special fund of the Treasury
entitled “Water Permits and Related Services” which shall thereafter be available for appropriation to carry out activities
of the Environmental Protection Agency for which such fees were collected.

(p) Modified permit for coal remining operations

(1) In general
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Subject to paragraphs (2) through (4) of this subsection, the Administrator, or the State in any case which the State
has an approved permit program under section 1342(b) of this title, may issue a permit under section 1342 of this
title which modifies the requirements of subsection (b)(2)(A) of this section with respect to the pH level of any pre-
existing discharge, and with respect to pre-existing discharges of iron and manganese from the remined area of any
coal remining operation or with respect to the pH level or level of iron or manganese in any pre-existing discharge
affected by the remining operation. Such modified requirements shall apply the best available technology economically
achievable on a case-by-case basis, using best professional judgment, to set specific numerical effluent limitations in
each permit.

(2) Limitations

The Administrator or the State may only issue a permit pursuant to paragraph (1) if the applicant demonstrates to the
satisfaction of the Administrator or the State, as the case may be, that the coal remining operation will result in the
potential for improved water quality from the remining operation but in no event shall such a permit allow the pH level
of any discharge, and in no event shall such a permit allow the discharges of iron and manganese, to exceed the levels

being discharged from the remined area before the coal remining operation begins. No discharge from, or affected by,
the remining operation shall exceed State water quality standards established under section 1313 of this title.

(3) Definitions

For purposes of this subsection--

(A) Coal remining operation

The term “coal remining operation” means a coal mining operation which begins after February 4, 1987 at a site
on which coal mining was conducted before August 3, 1977.

(B) Remined area

The term “remined area” means only that area of any coal remining operation on which coal mining was conducted
before August 3, 1977.

(C) Pre-existing discharge

The term “pre-existing discharge” means any discharge at the time of permit application under this subsection.

(4) Applicability of strip mining laws

Nothing in this subsection shall affect the application of the Surface Mining Control and Reclamation Act of 1977 [30
U.S.C.A. § 1201 et seq.] to any coal remining operation, including the application of such Act to suspended solids.

CREDIT(S)



§ 1311. Effluent limitations, 33 USCA § 1311

(June 30, 1948, c. 758, Title I11, § 301, as added Pub.L. 92-500, § 2, Oct. 18, 1972, 86 Stat. 844; amended Pub.L. 95-217,
§§ 42-47, 53(c), Dec. 27,1977, 91 Stat. 1582-1586, 1590; Pub.L. 97-117, §§ 21, 22(a)-(d), Dec. 29, 1981, 95 Stat. 1631, 1632;
Pub.L. 97-440, Jan. 8, 1983, 96 Stat. 2289; Pub.L. 100-4, Title 111, §§ 301(a) to (e), 302(a) to (d), 303(a), (b)(1), (c) to (),
304(a), 305, 306(a), (b), 307, Feb. 4, 1987, 101 Stat. 29-37; Pub.L. 100-688, Title III, § 3202(b), Nov. 18, 1988, 102 Stat.
4154; Pub.L. 103-431, § 2, Oct. 31, 1994, 108 Stat. 4396; Pub.L. 104-66, Title II, § 2021(b), Dec. 21, 1995, 109 Stat. 727.)

Notes of Decisions (321)

Footnotes
1 So in original. Probably should be “than”.
2 So in original. Probably should be “contractual”.

33 U.S.C.A. §1311, 33 USCA § 1311
Current through P.L. 115-171.
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

United States Code Annotated
Title 33. Navigation and Navigable Waters (Refs & Annos)
Chapter 26. Water Pollution Prevention and Control (Refs & Annos)
Subchapter III. Standards and Enforcement (Refs & Annos)

33 U.S.C.A. § 1313
§ 1313. Water quality standards and implementation plans

Effective: October 10, 2000
Currentness

(a) Existing water quality standards

(1) In order to carry out the purpose of this chapter, any water quality standard applicable to interstate waters which
was adopted by any State and submitted to, and approved by, or is a waiting approval by, the Administrator pursuant
to this Act as in effect immediately prior to October 18, 1972, shall remain in effect unless the Administrator determined
that such standard is not consistent with the applicable requirements of this Act as in effect immediately prior to October
18, 1972. If the Administrator makes such a determination he shall, within three months after October 18, 1972, notify
the State and specify the changes needed to meet such requirements. If such changes are not adopted by the State within
ninety days after the date of such notification, the Administrator shall promulgate such changes in accordance with
subsection (b) of this section.

(2) Any State which, before October 18, 1972, has adopted, pursuant to its own law, water quality standards applicable
to intrastate waters shall submit such standards to the Administrator within thirty days after October 18, 1972. Each
such standard shall remain in effect, in the same manner and to the same extent as any other water quality standard
established under this chapter unless the Administrator determines that such standard is inconsistent with the applicable
requirements of this Act as in effect immediately prior to October 18, 1972. If the Administrator makes such a
determination he shall not later than the one hundred and twentieth day after the date of submission of such standards,
notify the State and specify the changes needed to meet such requirements. If such changes are not adopted by the
State within ninety days after such notification, the Administrator shall promulgate such changes in accordance with
subsection (b) of this section.

(3)(A) Any State which prior to October 18, 1972, has not adopted pursuant to its own laws water quality standards
applicable to intrastate waters shall, not later than one hundred and eighty days after October 18, 1972, adopt and submit
such standards to the Administrator.

(B) If the Administrator determines that any such standards are consistent with the applicable requirements of this Act
as in effect immediately prior to October 18, 1972, he shall approve such standards.

(O) If the Administrator determines that any such standards are not consistent with the applicable requirements of
this Act as in effect immediately prior to October 18, 1972, he shall, not later than the ninetieth day after the date of
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submission of such standards, notify the State and specify the changes to meet such requirements. If such changes are not
adopted by the State within ninety days after the date of notification, the Administrator shall promulgate such standards
pursuant to subsection (b) of this section.

(b) Proposed regulations

(1) The Administrator shall promptly prepare and publish proposed regulations setting forth water quality standards for
a State in accordance with the applicable requirements of this Act as in effect immediately prior to October 18, 1972, if--

(A) the State fails to submit water quality standards within the times prescribed in subsection (a) of this section.

(B) a water quality standard submitted by such State under subsection (a) of this section is determined by the
Administrator not to be consistent with the applicable requirements of subsection (a) of this section.

(2) The Administrator shall promulgate any water quality standard published in a proposed regulation not later than
one hundred and ninety days after the date he publishes any such proposed standard, unless prior to such promulgation,
such State has adopted a water quality standard which the Administrator determines to be in accordance with subsection
(a) of this section.

(c) Review; revised standards; publication

(1) The Governor of a State or the State water pollution control agency of such State shall from time to time (but at
least once each three year period beginning with October 18, 1972) hold public hearings for the purpose of reviewing
applicable water quality standards and, as appropriate, modifying and adopting standards. Results of such review shall
be made available to the Administrator.

(2)(A) Whenever the State revises or adopts a new standard, such revised or new standard shall be submitted to the
Administrator. Such revised or new water quality standard shall consist of the designated uses of the navigable waters
involved and the water quality criteria for such waters based upon such uses. Such standards shall be such as to protect
the public health or welfare, enhance the quality of water and serve the purposes of this chapter. Such standards shall
be established taking into consideration their use and value for public water supplies, propagation of fish and wildlife,
recreational purposes, and agricultural, industrial, and other purposes, and also taking into consideration their use and
value for navigation.

(B) Whenever a State reviews water quality standards pursuant to paragraph (1) of this subsection, or revises or adopts
new standards pursuant to this paragraph, such State shall adopt criteria for all toxic pollutants listed pursuant to section
1317(a)(1) of this title for which criteria have been published under section 1314(a) of this title, the discharge or presence
of which in the affected waters could reasonably be expected to interfere with those designated uses adopted by the State,
as necessary to support such designated uses. Such criteria shall be specific numerical criteria for such toxic pollutants.
Where such numerical criteria are not available, whenever a State reviews water quality standards pursuant to paragraph
(1), or revises or adopts new standards pursuant to this paragraph, such State shall adopt criteria based on biological
monitoring or assessment methods consistent with information published pursuant to section 1314(a)(8) of this title.
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Nothing in this section shall be construed to limit or delay the use of effluent limitations or other permit conditions based
on or involving biological monitoring or assessment methods or previously adopted numerical criteria.

(3) If the Administrator, within sixty days after the date of submission of the revised or new standard, determines that
such standard meets the requirements of this chapter, such standard shall thereafter be the water quality standard for the
applicable waters of that State. If the Administrator determines that any such revised or new standard is not consistent
with the applicable requirements of this chapter, he shall not later than the ninetieth day after the date of submission of
such standard notify the State and specify the changes to meet such requirements. If such changes are not adopted by
the State within ninety days after the date of notification, the Administrator shall promulgate such standard pursuant
to paragraph (4) of this subsection.

(4) The Administrator shall promptly prepare and publish proposed regulations setting forth a revised or new water
quality standard for the navigable waters involved--

(A) if a revised or new water quality standard submitted by such State under paragraph (3) of this subsection for such
waters is determined by the Administrator not to be consistent with the applicable requirements of this chapter, or

(B) in any case where the Administrator determines that a revised or new standard is necessary to meet the requirements
of this chapter.

The Administrator shall promulgate any revised or new standard under this paragraph not later than ninety days after
he publishes such proposed standards, unless prior to such promulgation, such State has adopted a revised or new water
quality standard which the Administrator determines to be in accordance with this chapter.

(d) Identification of areas with insufficient controls; maximum daily load; certain effluent limitations revision

(1)(A) Each State shall identify those waters within its boundaries for which the effluent limitations required by section
1311(b)(1)(A) and section 1311(b)(1)(B) of this title are not stringent enough to implement any water quality standard
applicable to such waters. The State shall establish a priority ranking for such waters, taking into account the severity
of the pollution and the uses to be made of such waters.

(B) Each State shall identify those waters or parts thereof within its boundaries for which controls on thermal discharges
under section 1311 of this title are not stringent enough to assure protection and propagation of a balanced indigenous
population of shellfish, fish, and wildlife.

(C) Each State shall establish for the waters identified in paragraph (1)(A) of this subsection, and in accordance with the
priority ranking, the total maximum daily load, for those pollutants which the Administrator identifies under section
1314(a)(2) of this title as suitable for such calculation. Such load shall be established at a level necessary to implement
the applicable water quality standards with seasonal variations and a margin of safety which takes into account any lack
of knowledge concerning the relationship between effluent limitations and water quality.

(D) Each State shall estimate for the waters identified in paragraph (1)(B) of this subsection the total maximum daily
thermal load required to assure protection and propagation of a balanced, indigenous population of shellfish, fish, and
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wildlife. Such estimates shall take into account the normal water temperatures, flow rates, seasonal variations, existing
sources of heat input, and the dissipative capacity of the identified waters or parts thereof. Such estimates shall include
a calculation of the maximum heat input that can be made into each such part and shall include a margin of safety
which takes into account any lack of knowledge concerning the development of thermal water quality criteria for such
protection and propagation in the identified waters or parts thereof.

(2) Each State shall submit to the Administrator from time to time, with the first such submission not later than one
hundred and eighty days after the date of publication of the first identification of pollutants under section 1314(a)(2)
(D) of this title, for his approval the waters identified and the loads established under paragraphs (1)(A), (1)(B), (1)
(C), and (1)(D) of this subsection. The Administrator shall either approve or disapprove such identification and load
not later than thirty days after the date of submission. If the Administrator approves such identification and load, such
State shall incorporate them into its current plan under subsection (e) of this section. If the Administrator disapproves
such identification and load, he shall not later than thirty days after the date of such disapproval identify such waters in
such State and establish such loads for such waters as he determines necessary to implement the water quality standards
applicable to such waters and upon such identification and establishment the State shall incorporate them into its current
plan under subsection (e) of this section.

(3) For the specific purpose of developing information, each State shall identify all waters within its boundaries which it
has not identified under paragraph (1)(A) and (1)(B) of this subsection and estimate for such waters the total maximum
daily load with seasonal variations and margins of safety, for those pollutants which the Administrator identifies under
section 1314(a)(2) of this title as suitable for such calculation and for thermal discharges, at a level that would assure
protection and propagation of a balanced indigenous population of fish, shellfish, and wildlife.

(4) Limitations on revision of certain effluent limitations

(A) Standard not attained

For waters identified under paragraph (1)(A) where the applicable water quality standard has not yet been attained,
any effluent limitation based on a total maximum daily load or other waste load allocation established under this
section may be revised only if (i) the cumulative effect of all such revised effluent limitations based on such total
maximum daily load or waste load allocation will assure the attainment of such water quality standard, or (ii) the
designated use which is not being attained is removed in accordance with regulations established under this section.

(B) Standard attained

For waters identified under paragraph (1)(A) where the quality of such waters equals or exceeds levels necessary to
protect the designated use for such waters or otherwise required by applicable water quality standards, any effluent
limitation based on a total maximum daily load or other waste load allocation established under this section, or any
water quality standard established under this section, or any other permitting standard may be revised only if such
revision is subject to and consistent with the antidegradation policy established under this section.

(e) Continuing planning process
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(1) Each State shall have a continuing planning process approved under paragraph (2) of this subsection which is
consistent with this chapter.

(2) Each State shall submit not later than 120 days after October 18, 1972, to the Administrator for his approval a
proposed continuing planning process which is consistent with this chapter. Not later than thirty days after the date of
submission of such a process the Administrator shall either approve or disapprove such process. The Administrator shall
from time to time review each State's approved planning process for the purpose of insuring that such planning process is
at all times consistent with this chapter. The Administrator shall not approve any State permit program under subchapter
IV of this chapter for any State which does not have an approved continuing planning process under this section.

(3) The Administrator shall approve any continuing planning process submitted to him under this section which will
result in plans for all navigable waters within such State, which include, but are not limited to, the following:

(A) effluent limitations and schedules of compliance at least as stringent as those required by section 1311(b)(1), section
1311(b)(2), section 1316, and section 1317 of this title, and at least as stringent as any requirements contained in any
applicable water quality standard in effect under authority of this section;

(B) the incorporation of all elements of any applicable area-wide waste management plans under section 1288 of this
title, and applicable basin plans under section 1289 of this title;

(C) total maximum daily load for pollutants in accordance with subsection (d) of this section;

(D) procedures for revision;

(E) adequate authority for intergovernmental cooperation;

(F) adequate implementation, including schedules of compliance, for revised or new water quality standards, under
subsection (c) of this section;

(G) controls over the disposition of all residual waste from any water treatment processing;

(H) an inventory and ranking, in order of priority, of needs for construction of waste treatment works required to
meet the applicable requirements of sections 1311 and 1312 of this title.

(f) Earlier compliance

Nothing in this section shall be construed to affect any effluent limitation, or schedule of compliance required by any
State to be implemented prior to the dates set forth in sections 1311(b)(1) and 1311(b)(2) of this title nor to preclude any
State from requiring compliance with any effluent limitation or schedule of compliance at dates earlier than such dates.
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(g) Heat standards

Water quality standards relating to heat shall be consistent with the requirements of section 1326 of this title.

(h) Thermal water quality standards

For the purposes of this chapter the term “water quality standards” includes thermal water quality standards.

(i) Coastal recreation water quality criteria

(1) Adoption by States

(A) Initial criteria and standards

Not later than 42 months after October 10, 2000, each State having coastal recreation waters shall adopt and submit
to the Administrator water quality criteria and standards for the coastal recreation waters of the State for those
pathogens and pathogen indicators for which the Administrator has published criteria under section 1314(a) of this
title.

(B) New or revised criteria and standards

Not later than 36 months after the date of publication by the Administrator of new or revised water quality criteria
under section 1314(a)(9) of this title, each State having coastal recreation waters shall adopt and submit to the
Administrator new or revised water quality standards for the coastal recreation waters of the State for all pathogens
and pathogen indicators to which the new or revised water quality criteria are applicable.

(2) Failure of States to adopt

(A) In general

If a State fails to adopt water quality criteria and standards in accordance with paragraph (1)(A) that are as
protective of human health as the criteria for pathogens and pathogen indicators for coastal recreation waters
published by the Administrator, the Administrator shall promptly propose regulations for the State setting forth
revised or new water quality standards for pathogens and pathogen indicators described in paragraph (1)(A) for
coastal recreation waters of the State.

(B) Exception

If the Administrator proposes regulations for a State described in subparagraph (A) under subsection (c)(4)(B),
the Administrator shall publish any revised or new standard under this subsection not later than 42 months after
October 10, 2000.
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(3) Applicability

Except as expressly provided by this subsection, the requirements and procedures of subsection (c) apply to this
subsection, including the requirement in subsection (c)(2)(A) that the criteria protect public health and welfare.

CREDIT(S)

(June 30, 1948, c. 758, Title 111, § 303, as added Pub.L. 92-500, § 2, Oct. 18, 1972, 86 Stat. 846; amended Pub.L. 100-4,
Title II1, § 308(d), Title IV, § 404(b), Feb. 4, 1987, 101 Stat. 39, 68; Pub.L. 106-284, § 2, Oct. 10, 2000, 114 Stat. 870.)

Notes of Decisions (137)

33 U.S.C.A. §1313,33 USCA § 1313
Current through P.L. 115-171.
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United States Code Annotated
Title 33. Navigation and Navigable Waters (Refs & Annos)
Chapter 26. Water Pollution Prevention and Control (Refs & Annos)
Subchapter III. Standards and Enforcement (Refs & Annos)

33 U.S.C.A. § 1318
§ 1318. Records and reports; inspections

Currentness

(a) Maintenance; monitoring equipment; entry; access to information

Whenever required to carry out the objective of this chapter, including but not limited to (1) developing or assisting in
the development of any effluent limitation, or other limitation, prohibition, or effluent standard, pretreatment standard,
or standard of performance under this chapter; (2) determining whether any person is in violation of any such effluent
limitation, or other limitation, prohibition or effluent standard, pretreatment standard, or standard of performance;
(3) any requirement established under this section; or (4) carrying out sections 1315, 1321, 1342, 1344 (relating to State
permit programs), 1345, and 1364 of this title--

(A) the Administrator shall require the owner or operator of any point source to (i) establish and maintain such
records, (ii) make such reports, (iii) install, use, and maintain such monitoring equipment or methods (including where
appropriate, biological monitoring methods), (iv) sample such effluents (in accordance with such methods, at such
locations, at such intervals, and in such manner as the Administrator shall prescribe), and (v) provide such other
information as he may reasonably require; and

(B) the Administrator or his authorized representative (including an authorized contractor acting as a representative
of the Administrator), upon presentation of his credentials--

(i) shall have a right of entry to, upon, or through any premises in which an effluent source is located or in which
any records required to be maintained under clause (A) of this subsection are located, and

(i) may at reasonable times have access to and copy any records, inspect any monitoring equipment or method
required under clause (A), and sample any effluents which the owner or operator of such source is required to sample
under such clause.

(b) Availability to public; trade secrets exception; penalty for disclosure of confidential information

Any records, reports, or information obtained under this section (1) shall, in the case of effluent data, be related to any
applicable effluent limitations, toxic, pretreatment, or new source performance standards, and (2) shall be available to the
public, except that upon a showing satisfactory to the Administrator by any person that records, reports, or information,
or particular part thereof (other than effluent data), to which the Administrator has access under this section, if made
public would divulge methods or processes entitled to protection as trade secrets of such person, the Administrator shall
consider such record, report, or information, or particular portion thereof confidential in accordance with the purposes
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of section 1905 of Title 18. Any authorized representative of the Administrator (including an authorized contractor acting
as a representative of the Administrator) who knowingly or willfully publishes, divulges, discloses, or makes known in
any manner or to any extent not authorized by law any information which is required to be considered confidential
under this subsection shall be fined not more than $1,000 or imprisoned not more than 1 year, or both. Nothing in
this subsection shall prohibit the Administrator or an authorized representative of the Administrator (including any
authorized contractor acting as a representative of the Administrator) from disclosing records, reports, or information
to other officers, employees, or authorized representatives of the United States concerned with carrying out this chapter
or when relevant in any proceeding under this chapter.

(c) Application of State law

Each State may develop and submit to the Administrator procedures under State law for inspection, monitoring, and
entry with respect to point sources located in such State. If the Administrator finds that the procedures and the law of
any State relating to inspection, monitoring, and entry are applicable to at least the same extent as those required by this
section, such State is authorized to apply and enforce its procedures for inspection, monitoring, and entry with respect
to point sources located in such State (except with respect to point sources owned or operated by the United States).

(d) Access by Congress

Notwithstanding any limitation contained in this section or any other provision of law, all information reported to or
otherwise obtained by the Administrator (or any representative of the Administrator) under this chapter shall be made
available, upon written request of any duly authorized committee of Congress, to such committee.

CREDIT(S)

(June 30, 1948, c. 758, Title 111, § 308, as added Pub.L. 92-500, § 2, Oct. 18, 1972, 86 Stat. 858; amended Pub.L. 95-217,
§67(c)(1), Dec. 27, 1977, 91 Stat. 1606; Pub.L. 100-4, Title 111, § 310, Title IV, § 406(d)(1), Feb. 4, 1987, 101 Stat. 41, 73.)

Notes of Decisions (21)

33 U.S.C.A. §1318,33 USCA § 1318
Current through P.L. 115-171.

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

United States Code Annotated
Title 33. Navigation and Navigable Waters (Refs & Annos)
Chapter 26. Water Pollution Prevention and Control (Refs & Annos)
Subchapter IV. Permits and Licenses (Refs & Annos)

33 U.S.C.A. § 1342
§ 1342. National pollutant discharge elimination system

Effective: February 7, 2014
Currentness

(a) Permits for discharge of pollutants

(1) Except as provided in sections 1328 and 1344 of this title, the Administrator may, after opportunity for public hearing
issue a permit for the discharge of any pollutant, or combination of pollutants, notwithstanding section 1311(a) of this
title, upon condition that such discharge will meet either (A) all applicable requirements under sections 1311, 1312,
1316, 1317, 1318, and 1343 of this title, or (B) prior to the taking of necessary implementing actions relating to all such
requirements, such conditions as the Administrator determines are necessary to carry out the provisions of this chapter.

(2) The Administrator shall prescribe conditions for such permits to assure compliance with the requirements of
paragraph (1) of this subsection, including conditions on data and information collection, reporting, and such other
requirements as he deems appropriate.

(3) The permit program of the Administrator under paragraph (1) of this subsection, and permits issued thereunder,
shall be subject to the same terms, conditions, and requirements as apply to a State permit program and permits issued
thereunder under subsection (b) of this section.

(4) All permits for discharges into the navigable waters issued pursuant to section 407 of this title shall be deemed to
be permits issued under this subchapter, and permits issued under this subchapter shall be deemed to be permits issued
under section 407 of this title, and shall continue in force and effect for their term unless revoked, modified, or suspended
in accordance with the provisions of this chapter.

(5) No permit for a discharge into the navigable waters shall be issued under section 407 of this title after October 18,
1972. Each application for a permit under section 407 of this title, pending on October 18, 1972, shall be deemed to
be an application for a permit under this section. The Administrator shall authorize a State, which he determines has
the capability of administering a permit program which will carry out the objectives of this chapter to issue permits for
discharges into the navigable waters within the jurisdiction of such State. The Administrator may exercise the authority
granted him by the preceding sentence only during the period which begins on October 18, 1972, and ends either on the
ninetieth day after the date of the first promulgation of guidelines required by section 1314(1)(2) of this title, or the date
of approval by the Administrator of a permit program for such State under subsection (b) of this section, whichever date
first occurs, and no such authorization to a State shall extend beyond the last day of such period. Each such permit shall
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be subject to such conditions as the Administrator determines are necessary to carry out the provisions of this chapter.
No such permit shall issue if the Administrator objects to such issuance.

(b) State permit programs

Atany time after the promulgation of the guidelines required by subsection (i)(2) of section 1314 of this title, the Governor
of each State desiring to administer its own permit program for discharges into navigable waters within its jurisdiction
may submit to the Administrator a full and complete description of the program it proposes to establish and administer
under State law or under an interstate compact. In addition, such State shall submit a statement from the attorney general
(or the attorney for those State water pollution control agencies which have independent legal counsel), or from the chief
legal officer in the case of an interstate agency, that the laws of such State, or the interstate compact, as the case may
be, provide adequate authority to carry out the described program. The Administrator shall approve each submitted
program unless he determines that adequate authority does not exist:

(1) To issue permits which--

(A) apply, and insure compliance with, any applicable requirements of sections 1311, 1312, 1316, 1317, and 1343 of
this title;

(B) are for fixed terms not exceeding five years; and

(C) can be terminated or modified for cause including, but not limited to, the following:

(i) violation of any condition of the permit;

(ii) obtaining a permit by misrepresentation, or failure to disclose fully all relevant facts;

(iii) change in any condition that requires either a temporary or permanent reduction or elimination of the permitted
discharge;

(D) control the disposal of pollutants into wells;

(2)(A) To issue permits which apply, and insure compliance with, all applicable requirements of section 1318 of this
title; or

(B) To inspect, monitor, enter, and require reports to at least the same extent as required in section 1318 of this title;

(3) To insure that the public, and any other State the waters of which may be affected, receive notice of each application
for a permit and to provide an opportunity for public hearing before a ruling on each such application;
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(4) To insure that the Administrator receives notice of each application (including a copy thereof) for a permit;

(5) To insure that any State (other than the permitting State), whose waters may be affected by the issuance of a
permit may submit written recommendations to the permitting State (and the Administrator) with respect to any permit
application and, if any part of such written recommendations are not accepted by the permitting State, that the permitting
State will notify such affected State (and the Administrator) in writing of its failure to so accept such recommendations
together with its reasons for so doing;

(6) To insure that no permit will be issued if, in the judgment of the Secretary of the Army acting through the Chief of
Engineers, after consultation with the Secretary of the department in which the Coast Guard is operating, anchorage
and navigation of any of the navigable waters would be substantially impaired thereby;

(7) To abate violations of the permit or the permit program, including civil and criminal penalties and other ways and
means of enforcement;

(8) To insure that any permit for a discharge from a publicly owned treatment works includes conditions to require the
identification in terms of character and volume of pollutants of any significant source introducing pollutants subject
to pretreatment standards under section 1317(b) of this title into such works and a program to assure compliance with
such pretreatment standards by each such source, in addition to adequate notice to the permitting agency of (A) new
introductions into such works of pollutants from any source which would be a new source as defined in section 1316 of
this title if such source were discharging pollutants, (B) new introductions of pollutants into such works from a source
which would be subject to section 1311 of this title if it were discharging such pollutants, or (C) a substantial change in
volume or character of pollutants being introduced into such works by a source introducing pollutants into such works
at the time of issuance of the permit. Such notice shall include information on the quality and quantity of effluent to be
introduced into such treatment works and any anticipated impact of such change in the quantity or quality of effluent
to be discharged from such publicly owned treatment works; and

(9) To insure that any industrial user of any publicly owned treatment works will comply with sections 1284(b), 1317,
and 1318 of this title.

(c) Suspension of Federal program upon submission of State program; withdrawal of approval of State program; return of
State program to Administrator

(1) Not later than ninety days after the date on which a State has submitted a program (or revision thereof) pursuant
to subsection (b) of this section, the Administrator shall suspend the issuance of permits under subsection (a) of this
section as to those discharges subject to such program unless he determines that the State permit program does not meet
the requirements of subsection (b) of this section or does not conform to the guidelines issued under section 1314(i)(2)
of this title. If the Administrator so determines, he shall notify the State of any revisions or modifications necessary to
conform to such requirements or guidelines.

(2) Any State permit program under this section shall at all times be in accordance with this section and guidelines
promulgated pursuant to section 1314(i)(2) of this title.
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(3) Whenever the Administrator determines after public hearing that a State is not administering a program approved
under this section in accordance with requirements of this section, he shall so notify the State and, if appropriate
corrective action is not taken within a reasonable time, not to exceed ninety days, the Administrator shall withdraw
approval of such program. The Administrator shall not withdraw approval of any such program unless he shall first
have notified the State, and made public, in writing, the reasons for such withdrawal.

(4) Limitations on partial permit program returns and withdrawals

A State may return to the Administrator administration, and the Administrator may withdraw under paragraph (3) of
this subsection approval, of--

(A) a State partial permit program approved under subsection (n)(3) only if the entire permit program being
administered by the State department or agency at the time is returned or withdrawn; and

(B) a State partial permit program approved under subsection (n)(4) only if an entire phased component of the permit
program being administered by the State at the time is returned or withdrawn.

(d) Notification of Administrator

(1) Each State shall transmit to the Administrator a copy of each permit application received by such State and provide
notice to the Administrator of every action related to the consideration of such permit application, including each permit
proposed to be issued by such State.

(2) No permit shall issue (A) if the Administrator within ninety days of the date of his notification under subsection (b)(5)
of this section objects in writing to the issuance of such permit, or (B) if the Administrator within ninety days of the date
of transmittal of the proposed permit by the State objects in writing to the issuance of such permit as being outside the
guidelines and requirements of this chapter. Whenever the Administrator objects to the issuance of a permit under this
paragraph such written objection shall contain a statement of the reasons for such objection and the effluent limitations
and conditions which such permit would include if it were issued by the Administrator.

(3) The Administrator may, as to any permit application, waive paragraph (2) of this subsection.

(4) In any case where, after December 27, 1977, the Administrator, pursuant to paragraph (2) of this subsection, objects to
the issuance of a permit, on request of the State, a public hearing shall be held by the Administrator on such objection. If
the State does not resubmit such permit revised to meet such objection within 30 days after completion of the hearing, or,
if no hearing is requested within 90 days after the date of such objection, the Administrator may issue the permit pursuant
to subsection (a) of this section for such source in accordance with the guidelines and requirements of this chapter.

(e) Waiver of notification requirement

In accordance with guidelines promulgated pursuant to subsection (i)(2) of section 1314 of this title, the Administrator
is authorized to waive the requirements of subsection (d) of this section at the time he approves a program pursuant to
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subsection (b) of this section for any category (including any class, type, or size within such category) of point sources
within the State submitting such program.

(f) Point source categories

The Administrator shall promulgate regulations establishing categories of point sources which he determines shall not be
subject to the requirements of subsection (d) of this section in any State with a program approved pursuant to subsection
(b) of this section. The Administrator may distinguish among classes, types, and sizes within any category of point
sources.

(g) Other regulations for safe transportation, handling, carriage, storage, and stowage of pollutants

Any permit issued under this section for the discharge of pollutants into the navigable waters from a vessel or other
floating craft shall be subject to any applicable regulations promulgated by the Secretary of the department in which the
Coast Guard is operating, establishing specifications for safe transportation, handling, carriage, storage, and stowage
of pollutants.

(h) Violation of permit conditions; restriction or prohibition upon introduction of pollutant by source not previously utilizing
treatment works

In the event any condition of a permit for discharges from a treatment works (as defined in section 1292 of this title) which
is publicly owned is violated, a State with a program approved under subsection (b) of this section or the Administrator,
where no State program is approved or where the Administrator determines pursuant to section 1319(a) of this title that
a State with an approved program has not commenced appropriate enforcement action with respect to such permit, may
proceed in a court of competent jurisdiction to restrict or prohibit the introduction of any pollutant into such treatment
works by a source not utilizing such treatment works prior to the finding that such condition was violated.

(i) Federal enforcement not limited

Nothing in this section shall be construed to limit the authority of the Administrator to take action pursuant to section
1319 of this title.

(j) Public information

A copy of each permit application and each permit issued under this section shall be available to the public. Such permit
application or permit, or portion thereof, shall further be available on request for the purpose of reproduction.

(k) Compliance with permits

Compliance with a permit issued pursuant to this section shall be deemed compliance, for purposes of sections 1319 and
1365 of this title, with sections 1311, 1312, 1316, 1317, and 1343 of this title, except any standard imposed under section
1317 of this title for a toxic pollutant injurious to human health. Until December 31, 1974, in any case where a permit
for discharge has been applied for pursuant to this section, but final administrative disposition of such application has
not been made, such discharge shall not be a violation of (1) section 1311, 1316, or 1342 of this title, or (2) section 407
of this title, unless the Administrator or other plaintiff proves that final administrative disposition of such application
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has not been made because of the failure of the applicant to furnish information reasonably required or requested in
order to process the application. For the 180-day period beginning on October 18, 1972, in the case of any point source
discharging any pollutant or combination of pollutants immediately prior to such date which source is not subject to
section 407 of this title, the discharge by such source shall not be a violation of this chapter if such a source applies for
a permit for discharge pursuant to this section within such 180-day period.

(1) Limitation on permit requirement

(1) Agricultural return flows

The Administrator shall not require a permit under this section for discharges composed entirely of return flows from
irrigated agriculture, nor shall the Administrator directly or indirectly, require any State to require such a permit.

(2) Stormwater runoff from oil, gas, and mining operations

The Administrator shall not require a permit under this section, nor shall the Administrator directly or indirectly
require any State to require a permit, for discharges of stormwater runoff from mining operations or oil and gas
exploration, production, processing, or treatment operations or transmission facilities, composed entirely of flows
which are from conveyances or systems of conveyances (including but not limited to pipes, conduits, ditches, and
channels) used for collecting and conveying precipitation runoff and which are not contaminated by contact with, or
do not come into contact with, any overburden, raw material, intermediate products, finished product, byproduct, or
waste products located on the site of such operations.

(3) Silvicultural activities

(A) NPDES permit requirements for silvicultural activities

The Administrator shall not require a permit under this section nor directly or indirectly require any State to
require a permit under this section for a discharge from runoff resulting from the conduct of the following
silviculture activities conducted in accordance with standard industry practice: nursery operations, site preparation,
reforestation and subsequent cultural treatment, thinning, prescribed burning, pest and fire control, harvesting
operations, surface drainage, or road construction and maintenance.

(B) Other requirements

Nothing in this paragraph exempts a discharge from silvicultural activity from any permitting requirement under
section 1344 of this title, existing permitting requirements under section 1342 of this title, or from any other federal
law.

(C) The authorization provided in Section ! 1365(a) of this title does not apply to any non-permitting program
established under 1342(p)(6) 2 of this title for the silviculture activities listed in 1342(D)(3)(A) 3 of this title, or to any
other limitations that might be deemed to apply to the silviculture activities listed in 1342(1)(3)(A) 3 of this title.
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(m) Additional pretreatment of conventional pollutants not required

To the extent a treatment works (as defined in section 1292 of this title) which is publicly owned is not meeting the
requirements of a permit issued under this section for such treatment works as a result of inadequate design or operation
of such treatment works, the Administrator, in issuing a permit under this section, shall not require pretreatment by
a person introducing conventional pollutants identified pursuant to section 1314(a)(4) of this title into such treatment
works other than pretreatment required to assure compliance with pretreatment standards under subsection (b)(8) of
this section and section 1317(b)(1) of this title. Nothing in this subsection shall affect the Administrator's authority under
sections 1317 and 1319 of this title, affect State and local authority under sections 1317(b)(4) and 1370 of this title, relieve
such treatment works of its obligations to meet requirements established under this chapter, or otherwise preclude such
works from pursuing whatever feasible options are available to meet its responsibility to comply with its permit under
this section.

(n) Partial permit program

(1) State submission

The Governor of a State may submit under subsection (b) of this section a permit program for a portion of the
discharges into the navigable waters in such State.

(2) Minimum coverage

A partial permit program under this subsection shall cover, at a minimum, administration of a major category of the
discharges into the navigable waters of the State or a major component of the permit program required by subsection

(b).

(3) Approval of major category partial permit programs

The Administrator may approve a partial permit program covering administration of a major category of discharges
under this subsection if--

(A) such program represents a complete permit program and covers all of the discharges under the jurisdiction of
a department or agency of the State; and

(B) the Administrator determines that the partial program represents a significant and identifiable part of the State
program required by subsection (b).

(4) Approval of major component partial permit programs

The Administrator may approve under this subsection a partial and phased permit program covering administration
of a major component (including discharge categories) of a State permit program required by subsection (b) if--
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(A) the Administrator determines that the partial program represents a significant and identifiable part of the State
program required by subsection (b); and

(B) the State submits, and the Administrator approves, a plan for the State to assume administration by phases
of the remainder of the State program required by subsection (b) by a specified date not more than 5 years after
submission of the partial program under this subsection and agrees to make all reasonable efforts to assume such
administration by such date.

(o) Anti-backsliding

(1) General prohibition

In the case of effluent limitations established on the basis of subsection (a)(1)(B) of this section, a permit may not
be renewed, reissued, or modified on the basis of effluent guidelines promulgated under section 1314(b) of this title
subsequent to the original issuance of such permit, to contain effluent limitations which are less stringent than the
comparable effluent limitations in the previous permit. In the case of effluent limitations established on the basis of
section 1311(b)(1)(C) or section 1313(d) or (e) of this title, a permit may not be renewed, reissued, or modified to
contain effluent limitations which are less stringent than the comparable effluent limitations in the previous permit
except in compliance with section 1313(d)(4) of this title.

(2) Exceptions

A permit with respect to which paragraph (1) applies may be renewed, reissued, or modified to contain a less stringent
effluent limitation applicable to a pollutant if--

(A) material and substantial alterations or additions to the permitted facility occurred after permit issuance which
justify the application of a less stringent effluent limitation;

(B)(i) information is available which was not available at the time of permit issuance (other than revised regulations,
guidance, or test methods) and which would have justified the application of a less stringent effluent limitation at
the time of permit issuance; or

(ii) the Administrator determines that technical mistakes or mistaken interpretations of law were made in issuing
the permit under subsection (a)(1)(B);

(O) a less stringent effluent limitation is necessary because of events over which the permittee has no control and
for which there is no reasonably available remedy;

(D) the permittee has received a permit modification under section 1311(c), 1311(g), 1311(h), 1311(1), 1311(k),
1311(n), or 1326(a) of this title; or
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(E) the permittee has installed the treatment facilities required to meet the effluent limitations in the previous permit
and has properly operated and maintained the facilities but has nevertheless been unable to achieve the previous
effluent limitations, in which case the limitations in the reviewed, reissued, or modified permit may reflect the level
of pollutant control actually achieved (but shall not be less stringent than required by effluent guidelines in effect
at the time of permit renewal, reissuance, or modification).

Subparagraph (B) shall not apply to any revised waste load allocations or any alternative grounds for translating
water quality standards into effluent limitations, except where the cumulative effect of such revised allocations
results in a decrease in the amount of pollutants discharged into the concerned waters, and such revised allocations

are not the result of a discharger eliminating or substantially reducing its discharge of pollutants due to complying
with the requirements of this chapter or for reasons otherwise unrelated to water quality.

(3) Limitations

In no event may a permit with respect to which paragraph (1) applies be renewed, reissued, or modified to contain an
effluent limitation which is less stringent than required by effluent guidelines in effect at the time the permit is renewed,
reissued, or modified. In no event may such a permit to discharge into waters be renewed, reissued, or modified to
contain a less stringent effluent limitation if the implementation of such limitation would result in a violation of a
water quality standard under section 1313 of this title applicable to such waters.

(p) Municipal and industrial stormwater discharges

(1) General rule

Prior to October 1, 1994, the Administrator or the State (in the case of a permit program approved under this section)
shall not require a permit under this section for discharges composed entirely of stormwater.

(2) Exceptions

Paragraph (1) shall not apply with respect to the following stormwater discharges:

(A) A discharge with respect to which a permit has been issued under this section before February 4, 1987.

(B) A discharge associated with industrial activity.

(O) A discharge from a municipal separate storm sewer system serving a population of 250,000 or more.

(D) A discharge from a municipal separate storm sewer system serving a population of 100,000 or more but less
than 250,000.
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(E) A discharge for which the Administrator or the State, as the case may be, determines that the stormwater
discharge contributes to a violation of a water quality standard or is a significant contributor of pollutants to waters
of the United States.

(3) Permit requirements

(A) Industrial discharges

Permits for discharges associated with industrial activity shall meet all applicable provisions of this section and
section 1311 of this title.

(B) Municipal discharge

Permits for discharges from municipal storm sewers--

(i) may be issued on a system- or jurisdiction-wide basis;

(ii) shall include a requirement to effectively prohibit non-stormwater discharges into the storm sewers; and

(iii) shall require controls to reduce the discharge of pollutants to the maximum extent practicable, including
management practices, control techniques and system, design and engineering methods, and such other provisions
as the Administrator or the State determines appropriate for the control of such pollutants.

(4) Permit application requirements

(A) Industrial and large municipal discharges

Not later than 2 years after February 4, 1987, the Administrator shall establish regulations setting forth the permit
application requirements for stormwater discharges described in paragraphs (2)(B) and (2)(C). Applications for
permits for such discharges shall be filed no later than 3 years after February 4, 1987. Not later than 4 years after
February 4, 1987, the Administrator or the State, as the case may be, shall issue or deny each such permit. Any
such permit shall provide for compliance as expeditiously as practicable, but in no event later than 3 years after the
date of issuance of such permit.

(B) Other municipal discharges

Not later than 4 years after February 4, 1987, the Administrator shall establish regulations setting forth the permit
application requirements for stormwater discharges described in paragraph (2)(D). Applications for permits for
such discharges shall be filed no later than 5 years after February 4, 1987. Not later than 6 years after February 4,
1987, the Administrator or the State, as the case may be, shall issue or deny each such permit. Any such permit shall
provide for compliance as expeditiously as practicable, but in no event later than 3 years after the date of issuance
of such permit.
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(5) Studies

The Administrator, in consultation with the States, shall conduct a study for the purposes of--

(A) identifying those stormwater discharges or classes of stormwater discharges for which permits are not required
pursuant to paragraphs (1) and (2) of this subsection;

(B) determining, to the maximum extent practicable, the nature and extent of pollutants in such discharges; and

(C) establishing procedures and methods to control stormwater discharges to the extent necessary to mitigate
impacts on water quality.

Not later than October 1, 1988, the Administrator shall submit to Congress a report on the results of the study
described in subparagraphs (A) and (B). Not later than October 1, 1989, the Administrator shall submit to Congress
a report on the results of the study described in subparagraph (C).

(6) Regulations

Not later than October 1, 1993, the Administrator, in consultation with State and local officials, shall issue regulations
(based on the results of the studies conducted under paragraph (5)) which designate stormwater discharges, other
than those discharges described in paragraph (2), to be regulated to protect water quality and shall establish a
comprehensive program to regulate such designated sources. The program shall, at a minimum, (A) establish priorities,
(B) establish requirements for State stormwater management programs, and (C) establish expeditious deadlines.
The program may include performance standards, guidelines, guidance, and management practices and treatment
requirements, as appropriate.

(q) Combined sewer overflows

(1) Requirement for permits, orders, and decrees
Each permit, order, or decree issued pursuant to this chapter after December 21, 2000, for a discharge from a municipal

combined storm and sanitary sewer shall conform to the Combined Sewer Overflow Control Policy signed by the
Administrator on April 11, 1994 (in this subsection referred to as the “CSO control policy”).

(2) Water quality and designated use review guidance
Not later than July 31, 2001, and after providing notice and opportunity for public comment, the Administrator shall

issue guidance to facilitate the conduct of water quality and designated use reviews for municipal combined sewer
overflow receiving waters.

(3) Report
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Not later than September 1, 2001, the Administrator shall transmit to Congress a report on the progress made by the
Environmental Protection Agency, States, and municipalities in implementing and enforcing the CSO control policy.

(r) Discharges incidental to the normal operation of recreational vessels

No permit shall be required under this chapter by the Administrator (or a State, in the case of a permit program approved
under subsection (b)) for the discharge of any graywater, bilge water, cooling water, weather deck runoff, oil water
separator effluent, or effluent from properly functioning marine engines, or any other discharge that is incidental to the
normal operation of a vessel, if the discharge is from a recreational vessel.

CREDIT(S)

(June 30, 1948, c. 758, Title IV, § 402, as added Pub.L. 92-500, § 2, Oct. 18, 1972, 86 Stat. 880; amended Pub.L. 95-217,
§§ 33(c), 50, 54(c)(1), 65, 66, Dec. 27, 1977, 91 Stat. 1577, 1588, 1591, 1599, 1600; Pub.L. 100-4, Title IV, §§ 401 to 404(a),
(c), formerly (d), 405, Feb. 4, 1987, 101 Stat. 65 to 67, 69; Pub.L. 102-580, Title III, § 364, Oct. 31, 1992, 106 Stat. 4862;
Pub.L. 104-66, Title 11, § 2021(e)(2), Dec. 21, 1995, 109 Stat. 727; Pub.L. 106-554, § 1(a)(4) [Div. B, Title I, § 112(a)],
Dec. 21, 2000, 114 Stat. 2763, 2763A-224; Pub.L. 110-288, § 2, July 29, 2008, 122 Stat. 2650; Pub.L. 113-79, Title XII,
§ 12313, Feb. 7, 2014, 128 Stat. 992.)

Notes of Decisions (244)

Footnotes

1 So in original. Probably should not be capitalized.

2 So in original. Probably should read “section 1342(p)(6)”.

3 So in original. Probably should read “section 1342(1)(3)(A)”.

33 U.S.C.A. §1342, 33 USCA § 1342
Current through P.L. 115-171.

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment
Proposed Legislation

United States Code Annotated
Title 33. Navigation and Navigable Waters (Refs & Annos)
Chapter 26. Water Pollution Prevention and Control (Refs & Annos)
Subchapter V. General Provisions

33 U.S.C.A. § 1362
§ 1362. Definitions

Effective: October 1, 2014
Currentness

Except as otherwise specifically provided, when used in this chapter:

(1) The term “State water pollution control agency” means the State agency designated by the Governor having
responsibility for enforcing State laws relating to the abatement of pollution.

(2) The term “interstate agency” means an agency of two or more States established by or pursuant to an agreement
or compact approved by the Congress, or any other agency of two or more States, having substantial powers or duties
pertaining to the control of pollution as determined and approved by the Administrator.

(3) The term “State” means a State, the District of Columbia, the Commonwealth of Puerto Rico, the Virgin Islands,
Guam, American Samoa, the Commonwealth of the Northern Mariana Islands, and the Trust Territory of the Pacific
Islands.

(4) The term “municipality” means a city, town, borough, county, parish, district, association, or other public body
created by or pursuant to State law and having jurisdiction over disposal of sewage, industrial wastes, or other wastes,
or an Indian tribe or an authorized Indian tribal organization, or a designated and approved management agency under
section 1288 of this title.

(5) The term “person” means an individual, corporation, partnership, association, State, municipality, commission, or
political subdivision of a State, or any interstate body.

(6) The term “pollutant” means dredged spoil, solid waste, incinerator residue, sewage, garbage, sewage sludge,
munitions, chemical wastes, biological materials, radioactive materials, heat, wrecked or discarded equipment, rock,
sand, cellar dirt and industrial, municipal, and agricultural waste discharged into water. This term does not mean (A)
“sewage from vessels or a discharge incidental to the normal operation of a vessel of the Armed Forces” within the
meaning of section 1322 of this title; or (B) water, gas, or other material which is injected into a well to facilitate
production of oil or gas, or water derived in association with oil or gas production and disposed of in a well, if the
well used either to facilitate production or for disposal purposes is approved by authority of the State in which the well
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is located, and if such State determines that such injection or disposal will not result in the degradation of ground or
surface water resources.

(7) The term “navigable waters” means the waters of the United States, including the territorial seas.

(8) The term “territorial seas” means the belt of the seas measured from the line of ordinary low water along that portion
of the coast which is in direct contact with the open sea and the line marking the seaward limit of inland waters, and
extending seaward a distance of three miles.

(9) The term “contiguous zone” means the entire zone established or to be established by the United States under article
24 of the Convention of the Territorial Sea and the Contiguous Zone.

(10) The term “ocean” means any portion of the high seas beyond the contiguous zone.

(11) The term “effluent limitation” means any restriction established by a State or the Administrator on quantities, rates,
and concentrations of chemical, physical, biological, and other constituents which are discharged from point sources
into navigable waters, the waters of the contiguous zone, or the ocean, including schedules of compliance.

(12) The term “discharge of a pollutant” and the term “discharge of pollutants” each means (A) any addition of any
pollutant to navigable waters from any point source, (B) any addition of any pollutant to the waters of the contiguous
zone or the ocean from any point source other than a vessel or other floating craft.

(13) The term “toxic pollutant” means those pollutants, or combinations of pollutants, including disease-causing agents,
which after discharge and upon exposure, ingestion, inhalation or assimilation into any organism, either directly from
the environment or indirectly by ingestion through food chains, will, on the basis of information available to the
Administrator, cause death, disease, behavioral abnormalities, cancer, genetic mutations, physiological malfunctions
(including malfunctions in reproduction) or physical deformations, in such organisms or their offspring.

(14) The term “point source” means any discernible, confined and discrete conveyance, including but not limited to
any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated animal feeding
operation, or vessel or other floating craft, from which pollutants are or may be discharged. This term does not include
agricultural stormwater discharges and return flows from irrigated agriculture.

(15) The term “biological monitoring” shall mean the determination of the effects on aquatic life, including accumulation
of pollutants in tissue, in receiving waters due to the discharge of pollutants (A) by techniques and procedures, including
sampling of organisms representative of appropriate levels of the food chain appropriate to the volume and the physical,
chemical, and biological characteristics of the effluent, and (B) at appropriate frequencies and locations.

(16) The term “discharge” when used without qualification includes a discharge of a pollutant, and a discharge of
pollutants.
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(17) The term “schedule of compliance” means a schedule of remedial measures including an enforceable sequence of
actions or operations leading to compliance with an effluent limitation, other limitation, prohibition, or standard.

(18) The term “industrial user” means those industries identified in the Standard Industrial Classification Manual,
Bureau of the Budget, 1967, as amended and supplemented, under the category of “Division D--Manufacturing” and
such other classes of significant waste producers as, by regulation, the Administrator deems appropriate.

(19) The term “pollution” means the man-made or man-induced alteration of the chemical, physical, biological, and
radiological integrity of water.

(20) The term “medical waste” means isolation wastes; infectious agents; human blood and blood products; pathological
wastes; sharps; body parts; contaminated bedding; surgical wastes and potentially contaminated laboratory wastes;
dialysis wastes; and such additional medical items as the Administrator shall prescribe by regulation.

(21) Coastal recreation waters

(A) In general

The term “coastal recreation waters” means--

(i) the Great Lakes; and

(ii) marine coastal waters (including coastal estuaries) that are designated under section 1313(c) of this title by a
State for use for swimming, bathing, surfing, or similar water contact activities.

(B) Exclusions

The term “coastal recreation waters” does not include--

(i) inland waters; or

(ii) waters upstream of the mouth of a river or stream having an unimpaired natural connection with the open sea.

(22) Floatable material

(A) In general

The term “floatable material” means any foreign matter that may float or remain suspended in the water column.
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(B) Inclusions

The term “floatable material” includes--

(i) plastic;

(ii) aluminum cans;

(iii) wood products;

(iv) bottles; and

(v) paper products.

(23) Pathogen indicator

The term “pathogen indicator” means a substance that indicates the potential for human infectious disease.

(24) Oil and gas exploration and production

The term “oil and gas exploration, production, processing, or treatment operations or transmission facilities” means
all field activities or operations associated with exploration, production, processing, or treatment operations, or
transmission facilities, including activities necessary to prepare a site for drilling and for the movement and placement
of drilling equipment, whether or not such field activities or operations may be considered to be construction activities.

(25) Recreational vessel

(A) In general

The term “recreational vessel” means any vessel that is--

(i) manufactured or used primarily for pleasure; or

(ii) leased, rented, or chartered to a person for the pleasure of that person.

(B) Exclusion

The term “recreational vessel” does not include a vessel that is subject to Coast Guard inspection and that--
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(i) is engaged in commercial use; or

(ii) carries paying passengers.

(26) Treatment works

The term “treatment works” has the meaning given the term in section 1292 of this title.

CREDIT(S)

(June 30, 1948, c. 758, Title V, § 502, as added Pub.L. 92-500, § 2, Oct. 18, 1972, 86 Stat. 886; amended Pub.L. 95-217,
§ 33(b), Dec. 27, 1977, 91 Stat. 1577; Pub.L. 100-4, Title V, §§ 502(a), 503, Feb. 4, 1987, 101 Stat. 75; Pub.L. 100-688,
Title II1, § 3202(a), Nov. 18, 1988, 102 Stat. 4154; Pub.L. 104-106, Div. A, Title 111, § 325(c)(3), Feb. 10, 1996, 110 Stat.
259; Pub.L. 106-284, § 5, Oct. 10, 2000, 114 Stat. 875; Pub.L. 109-58, Title III, § 323, Aug. 8, 2005, 119 Stat. 694; Pub.L.
110-288, § 3, July 29, 2008, 122 Stat. 2650; Pub.L. 113-121, Title V, § 5012(b), June 10, 2014, 128 Stat. 1328.)

Notes of Decisions (211)

33 U.S.C.A. § 1362, 33 USCA § 1362
Current through P.L. 115-171.

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Title 7. Agriculture (Refs & Annos)
Chapter 6. Insecticides and Environmental Pesticide Control (Refs & Annos)
Subchapter II. Environmental Pesticide Control (Refs & Annos)

7 U.S.C.A. § 1361-1
§ 136r-1. Integrated Pest Management

Effective: August 3, 1996
Currentness

The Secretary of Agriculture, in cooperation with the Administrator, shall implement research, demonstration, and
education programs to support adoption of Integrated Pest Management. Integrated Pest Management is a sustainable
approach to managing pests by combining biological, cultural, physical, and chemical tools in a way that minimizes
economic, health, and environmental risks. The Secretary of Agriculture and the Administrator shall make information
on Integrated Pest Management widely available to pesticide users, including Federal agencies. Federal agencies shall
use Integrated Pest Management techniques in carrying out pest management activities and shall promote Integrated
Pest Management through procurement and regulatory policies, and other activities.

CREDIT(S)

(Pub.L. 104-170, Title I1I, § 303, Aug. 3, 1996, 110 Stat. 1512.)

7 U.S.C.A. §136r-1, 7 USCA § 1361-1
Current through P.L. 115-173. Title 26 current through 115-174.

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment
Unconstitutional or PreemptedPrior Version's Validity Called into Doubt by In re E.P.A., 6th Cir., Oct. 09, 2015

KeyCite Yellow Flag - Negative Treatment
Proposed Regulation

Code of Federal Regulations
Title 40. Protection of Environment
Chapter I. Environmental Protection Agency (Refs & Annos)
Subchapter D. Water Programs
Part 122. EPA Administered Permit Programs: The National Pollutant Discharge Elimination System
(Refs & Annos)
Subpart A. Definitions and General Program Requirements

40 C.F.R. § 122.2
§ 122.2 Definitions.

Effective: February 7, 2018
Currentness

<Inre E.P.A., 803 F.3d 804, 2015 WL 5893814 (C.A.6,2015) held: “The Clean Water Rule is hereby STAYED,
nationwide, pending further order of the court.” See also Exec. Order No. 13778, 82 FR 12497, 2017 WL
819672(Pres.) (Feb. 28, 2017). For text of section 2(a) of Exec. Order No. 13778, see note following this section.
For proposed rule proposing to add applicability dates to this section, see 82 FR 55542-01 (Nov. 22, 2017).>

The following definitions apply to parts 122, 123, and 124. Terms not defined in this section have the meaning given
by CWA. When a defined term appears in a definition, the defined term is sometimes placed in quotation marks as an
aid to readers.

Administrator means the Administrator of the United States Environmental Protection Agency, or an authorized
representative.

Animal feeding operation is defined at § 122.23.
Applicable standards and limitations means all State, interstate, and federal standards and limitations to which a

“discharge,” a “sewage sludge use or disposal practice,” or a related activity is subject under the CWA, including
“effluent limitations,” water quality standards, standards of performance, toxic effluent standards or prohibitions, “best

>

management practices,” pretreatment standards, and “standards for sewage sludge use or disposal” under sections 301,
302, 303, 304, 306, 307, 308, 403 and 405 of CWA.

Application means the EPA standard national forms for applying for a permit, including any additions, revisions
or modifications to the forms; or forms approved by EPA for use in “approved States,” including any approved

modifications or revisions.

Approved program or approved State means a State or interstate program which has been approved or authorized by
EPA under part 123.

Aquaculture project is defined at § 122.25.
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Average monthly discharge limitation means the highest allowable average of “daily discharges” over a calendar month,
calculated as the sum of all “daily discharges” measured during a calendar month divided by the number of “daily
discharges” measured during that month.

Average weekly discharge limitation means the highest allowable average of “daily discharges” over a calendar week,
calculated as the sum of all “daily discharges” measured during a calendar week divided by the number of “daily
discharges” measured during that week.

Best management practices (“BMPs”) means schedules of activities, prohibitions of practices, maintenance procedures,
and other management practices to prevent or reduce the pollution of “waters of the United States.” BMPs also include
treatment requirements, operating procedures, and practices to control plant site runoff, spillage or leaks, sludge or waste
disposal, or drainage from raw material storage.

BMPs means “best management practices.”
Bypass is defined at § 122.41(m).

Class I sludge management facility means any POTW identified under 40 CFR 403.8(a) as being required to have an
approved pretreatment program (including such POTWs located in a State that has elected to assume local program
responsibilities pursuant to 40 CFR 403.10(e)) and any other treatment works treating domestic sewage classified as
a Class I sludge management facility by the Regional Administrator, or, in the case of approved State programs, the
Regional Administrator in conjunction with the State Director, because of the potential for its sludge use or disposal
practices to adversely affect public health and the environment.

Combined sewer overflow (CSO) means a discharge from a combined sewer system (CSS) at a point prior to the Publicly
Owned Treatment Works (POTW) Treatment Plant (defined at § 403.3(r) of this chapter).

Combined sewer system (CSS) means a wastewater collection system owned by a State or municipality (as defined by
section 502(4) of the CWA) which conveys sanitary wastewaters (domestic, commercial and industrial wastewaters) and
storm water through a single-pipe system to a Publicly Owned Treatment Works (POTW) Treatment Plant (as defined
at § 403.3(r) of this chapter).

Concentrated animal feeding operation is defined at § 122.23.
Concentrated aquatic animal feeding operation is defined at § 122.24.

Contiguous zone means the entire zone established by the United States under Article 24 of the Convention on the
Territorial Sea and the Contiguous Zone.

Continuous discharge means a “discharge” which occurs without interruption throughout the operating hours of the
facility, except for infrequent shutdowns for maintenance, process changes, or other similar activities.

CWA means the Clean Water Act (formerly referred to as the Federal Water Pollution Control Act or Federal Water
Pollution Control Act Amendments of 1972) Pub.L. 92-500, as amended by Pub.L. 95-217, Pub.L. 95-576, Pub.L. 96—
483 and Pub.L. 97-117, 33 U.S.C. 1251 et seq.

CWA and regulations means the Clean Water Act (CWA) and applicable regulations promulgated thereunder. In the
case of an approved State program, it includes State program requirements.
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Daily discharge means the “discharge of a pollutant” measured during a calendar day or any 24-hour period that
reasonably represents the calendar day for purposes of sampling. For pollutants with limitations expressed in units of
mass, the “daily discharge” is calculated as the total mass of the pollutant discharged over the day. For pollutants with
limitations expressed in other units of measurement, the “daily discharge” is calculated as the average measurement of
the pollutant over the day.

Direct discharge means the “discharge of a pollutant.”

Director means the Regional Administrator or the State Director, as the context requires, or an authorized
representative. When there is no “approved State program,” and there is an EPA administered program, “Director”
means the Regional Administrator. When there is an approved State program, “Director” normally means the State
Director. In some circumstances, however, EPA retains the authority to take certain actions even when there is an
approved State program. (For example, when EPA hasissued an NPDES permit prior to the approval of a State program,
EPA may retain jurisdiction over that permit after program approval, see § 123.1.) In such cases, the term “Director”
means the Regional Administrator and not the State Director.

Discharge when used without qualification means the “discharge of a pollutant.”
Discharge of a pollutant means:

(a) Any addition of any “pollutant” or combination of pollutants to “waters of the United States” from any “point
source,” or

(b) Any addition of any pollutant or combination of pollutants to the waters of the “contiguous zone” or the ocean from
any point source other than a vessel or other floating craft which is being used as a means of transportation.

This definition includes additions of pollutants into waters of the United States from: surface runoff which is collected
or channelled by man; discharges through pipes, sewers, or other conveyances owned by a State, municipality, or other
person which do not lead to a treatment works; and discharges through pipes, sewers, or other conveyances, leading into
privately owned treatment works. This term does not include an addition of pollutants by any “indirect discharger.”

Discharge Monitoring Report (“DMR”) means the EPA uniform national form, including any subsequent additions,
revisions, or modifications for the reporting of self-monitoring results by permittees. DMRs must be used by “approved
States” as well as by EPA. EPA will supply DMRs to any approved State upon request. The EPA national forms may
be modified to substitute the State Agency name, address, logo, and other similar information, as appropriate, in place
of EPA's.

DMR means “Discharge Monitoring Report.”

Draft permit means a document prepared under § 124.6 indicating the Director's tentative decision to issue or deny,
modify, revoke and reissue, terminate, or reissue a “permit.” A notice of intent to terminate a permit, and a notice of
intent to deny a permit, as discussed in § 124.5, are types of “draft permits.” A denial of a request for modification,
revocation and reissuance, or termination, as discussed in § 124.5, is not a “draft permit.” A “proposed permit” is not
a “draft permit.”

Effluent limitation means any restriction imposed by the Director on quantities, discharge rates, and concentrations
of “pollutants” which are “discharged” from “point sources” into “waters of the United States,” the waters of the
“contiguous zone,” or the ocean.
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Effluent limitations guidelines means a regulation published by the Administrator under section 304(b) of CWA to adopt
or revise “effluent limitations.”

Environmental Protection Agency (“EPA”) means the United States Environmental Protection Agency.
EPA means the United States “Environmental Protection Agency.”

Facility or activity means any NPDES “point source” or any other facility or activity (including land or appurtenances
thereto) that is subject to regulation under the NPDES program.

Federal Indian reservation means all land within the limits of any Indian reservation under the jurisdiction of the
United States Government, notwithstanding the issuance of any patent, and including rights-of-way running through

the reservation.

General permit means an NPDES “permit” issued under § 122.28 authorizing a category of discharges under the CWA
within a geographical area.

Great Lakes Basin means the waters defined as “Great Lakes” and “Great Lakes System” as those terms are defined
in § 132.2 of this chapter.

Hazardous substance means any substance designated under 40 CFR part 116 pursuant to section 311 of CWA.
Indian country means:

(1) All land within the limits of any Indian reservation under the jurisdiction of the United States Government,
notwithstanding the issuance of any patent, and, including rights-of-way running through the reservation;

(2) All dependent Indian communities with the borders of the United States whether within the originally or subsequently
acquired territory thereof, and whether within or without the limits of a state; and

(3) All Indian allotments, the Indian titles to which have not been extinguished, including rights-of-way running through
the same.

Indian Tribe means any Indian Tribe, band, group, or community recognized by the Secretary of the Interior and
exercising governmental authority over a Federal Indian reservation.

Indirect discharger means a nondomestic discharger introducing “pollutants” to a “publicly owned treatment works.”
Individual control strategy is defined at 40 CFR 123.46(c).

Interstate agency means an agency of two or more States established by or under an agreement or compact approved by
the Congress, or any other agency of two or more States having substantial powers or duties pertaining to the control

of pollution as determined and approved by the Administrator under the CWA and regulations.

Major facility means any NPDES “facility or activity” classified as such by the Regional Administrator, or, in the case
of “approved State programs,” the Regional Administrator in conjunction with the State Director.

Maximum daily discharge limitation means the highest allowable “daily discharge.”
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Municipal separate storm sewer system is defined at § 122.26 (b)(4) and (b)(7).

Municipality means a city, town, borough, county, parish, district, association, or other public body created by or under
State law and having jurisdiction over disposal of sewage, industrial wastes, or other wastes, or an Indian tribe or an
authorized Indian tribal organization, or a designated and approved management agency under section 208 of CWA.

National Pollutant Discharge Elimination System (NPDES) means the national program for issuing, modifying,
revoking and reissuing, terminating, monitoring and enforcing permits, and imposing and enforcing pretreatment
requirements, under sections 307, 402, 318, and 405 of CWA. The term includes an “approved program.”

New discharger means any building, structure, facility, or installation:

(a) From which there is or may be a “discharge of pollutants;”

(b) That did not commence the “discharge of pollutants™ at a particular “site” prior to August 13, 1979;
(c) Which is not a “new source;” and

(d) Which has never received a finally effective NDPES permit for discharges at that “site.”

This definition includes an “indirect discharger” which commences discharging into “waters of the United States”
after August 13, 1979. It also includes any existing mobile point source (other than an offshore or coastal oil and gas
exploratory drilling rig or a coastal oil and gas developmental drilling rig) such as a seafood processing rig, seafood
processing vessel, or aggregate plant, that begins discharging at a “site” for which it does not have a permit; and any
offshore or coastal mobile oil and gas exploratory drilling rig or coastal mobile oil and gas developmental drilling rig
that commences the discharge of pollutants after August 13, 1979, at a “site” under EPA's permitting jurisdiction for
which it is not covered by an individual or general permit and which is located in an area determined by the Regional
Administrator in the issuance of a final permit to be an area or biological concern. In determining whether an area is
an area of biological concern, the Regional Administrator shall consider the factors specified in 40 CFR 125.122(a)(1)
through (10).

An offshore or coastal mobile exploratory drilling rig or coastal mobile developmental drilling rig will be considered a
“new discharger” only for the duration of its discharge in an area of biological concern.

New source means any building, structure, facility, or installation from which there is or may be a “discharge of
pollutants,” the construction of which commenced:

(a) After promulgation of standards of performance under section 306 of CWA which are applicable to such source, or

(b) After proposal of standards of performance in accordance with section 306 of CWA which are applicable to such
source, but only if the standards are promulgated in accordance with section 306 within 120 days of their proposal.

NPDES means “National Pollutant Discharge Elimination System.”

Owner or operator means the owner or operator of any “facility or activity” subject to regulation under the NPDES
program.

Permit means an authorization, license, or equivalent control document issued by EPA or an “approved State” to
implement the requirements of this part and parts 123 and 124. “Permit” includes an NPDES “general permit” (§ 122.28).
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Permit does not include any permit which has not yet been the subject of final agency action, such as a “draft permit”
or a “proposed permit.”

Person means an individual, association, partnership, corporation, municipality, State or Federal agency, or an agent
or employee thereof.

Point source means any discernible, confined, and discrete conveyance, including but not limited to, any pipe, ditch,
channel, tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated animal feeding operation, landfill
leachate collection system, vessel or other floating craft from which pollutants are or may be discharged. This term does
not include return flows from irrigated agriculture or agricultural storm water runoff. (See § 122.3).

Pollutant means dredged spoil, solid waste, incinerator residue, filter backwash, sewage, garbage, sewage sludge,
munitions, chemical wastes, biological materials, radioactive materials (except those regulated under the Atomic Energy
Act of 1954, as amended (42 U.S.C. 2011 et seq.)), heat, wrecked or discarded equipment, rock, sand, cellar dirt and
industrial, municipal, and agricultural waste discharged into water. It does not mean:

(a) Sewage from vessels; or

(b) Water, gas, or other material which is injected into a well to facilitate production of oil or gas, or water derived in
association with oil and gas production and disposed of in a well, if the well used either to facilitate production or for
disposal purposes is approved by authority of the State in which the well is located, and if the State determines that the
injection or disposal will not result in the degradation of ground or surface water resources.

NOTE: Radioactive materials covered by the Atomic Energy Act are those encompassed in its definition of source,
byproduct, or special nuclear materials. Examples of materials not covered include radium and accelerator-produced

isotopes. See Train v. Colorado Public Interest Research Group, Inc., 426 U.S. 1 (1976).

POTW is defined at § 403.3 of this chapter.

Primary industry category means any industry category listed in the NRDC settlement agreement (Natural Resources
Defense Council et al. v. Train, 8 E.R.C. 2120 (D.D.C. 1976), modified 12 E.R.C. 1833 (D.D.C. 1979)); also listed in
appendix A of part 122.

Privately owned treatment works means any device or system which is (a) used to treat wastes from any facility whose
operator is not the operator of the treatment works and (b) not a “POTW.”

Process wastewater means any water which, during manufacturing or processing, comes into direct contact with or results
from the production or use of any raw material, intermediate product, finished product, byproduct, or waste product.

Proposed permit means a State NPDES “permit” prepared after the close of the public comment period (and, when
applicable, any public hearing and administrative appeals) which is sent to EPA for review before final issuance by the
State. A “proposed permit” is not a “draft permit.”

Publicly owned treatment works is defined at 40 CFR 403.3.

Recommencing discharger means a source which recommences discharge after terminating operations.

Regional Administrator means the Regional Administrator of the appropriate Regional Office of the Environmental
Protection Agency or the authorized representative of the Regional Administrator.
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Schedule of compliance means a schedule of remedial measures included in a “permit”, including an enforceable sequence
of interim requirements (for example, actions, operations, or milestone events) leading to compliance with the CWA
and regulations.

Secondary industry category means any industry category which is not a “primary industry category.”
Secretary means the Secretary of the Army, acting through the Chief of Engineers.

Septage means the liquid and solid material pumped from a septic tank, cesspool, or similar domestic sewage treatment
system, or a holding tank when the system is cleaned or maintained.

Sewage from vessels means human body wastes and the wastes from toilets and other receptacles intended to receive or
retain body wastes that are discharged from vessels and regulated under section 312 of CWA, except that with respect
to commercial vessels on the Great Lakes this term includes graywater. For the purposes of this definition, “graywater”
means galley, bath, and shower water.

Sewage Sludge means any solid, semi-solid, or liquid residue removed during the treatment of municipal waste water or
domestic sewage. Sewage sludge includes, but is not limited to, solids removed during primary, secondary, or advanced
waste water treatment, scum, septage, portable toilet pumpings, type III marine sanitation device pumpings (33 CFR
part 159), and sewage sludge products. Sewage sludge does not include grit or screenings, or ash generated during the
incineration of sewage sludge.

Sewage sludge use or disposal practice means the collection, storage, treatment, transportation, processing, monitoring,
use, or disposal of sewage sludge.

Silvicultural point source is defined at § 122.27.

Site means the land or water area where any “facility or activity” is physically located or conducted, including adjacent
land used in connection with the facility or activity.

Sludge-only facility means any “treatment works treating domestic sewage” whose methods of sewage sludge use or
disposal are subject to regulations promulgated pursuant to section 405(d) of the CWA and is required to obtain a permit
under § 122.1(b)(2).

Standards for sewage sludge use or disposal means the regulations promulgated pursuant to section 405(d) of the CWA
which govern minimum requirements for sludge quality, management practices, and monitoring and reporting applicable
to sewage sludge or the use or disposal of sewage sludge by any person.

State means any of the 50 States, the District of Columbia, Guam, the Commonwealth of Puerto Rico, the Virgin Islands,
American Samoa, the Commonwealth of the Northern Mariana Islands, the Trust Territory of the Pacific Islands, or an
Indian Tribe as defined in these regulations which meets the requirements of § 123.31 of this chapter.

State Director means the chief administrative officer of any State or interstate agency operating an “approved program,”
or the delegated representative of the State Director. If responsibility is divided among two or more State or interstate
agencies, “State Director” means the chief administrative officer of the State or interstate agency authorized to perform
the particular procedure or function to which reference is made.
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State/EPA Agreement means an agreement between the Regional Administrator and the State which coordinates EPA
and State activities, responsibilities and programs including those under the CWA programs.

Storm water is defined at § 122.26(b)(13).
Storm water discharge associated with industrial activity is defined at § 122.26(b)(14).

Total dissolved solids means the total dissolved (filterable) solids as determined by use of the method specified in 40
CFR part 136.

Toxic pollutant means any pollutant listed as toxic under section 307(a)(1) or, in the case of “sludge use or disposal
practices,” any pollutant identified in regulations implementing section 405(d) of the CWA.

Treatment works treating domestic sewage means a POTW or any other sewage sludge or waste water treatment devices
or systems, regardless of ownership (including federal facilities), used in the storage, treatment, recycling, and reclamation
of municipal or domestic sewage, including land dedicated for the disposal of sewage sludge. This definition does not
include septic tanks or similar devices. For purposes of this definition, “domestic sewage” includes waste and waste water
from humans or household operations that are discharged to or otherwise enter a treatment works. In States where there
is no approved State sludge management program under section 405(f) of the CWA, the Regional Administrator may
designate any person subject to the standards for sewage sludge use and disposal in 40 CFR part 503 as a “treatment
works treating domestic sewage,” where he or she finds that there is a potential for adverse effects on public health and
the environment from poor sludge quality or poor sludge handling, use or disposal practices, or where he or she finds
that such designation is necessary to ensure that such person is in compliance with 40 CFR part 503.

TWTDS means “treatment works treating domestic sewage.”

Upset is defined at § 122.41(n).

Variance means any mechanism or provision under section 301 or 316 of CWA or under 40 CFR part 125, or in the
applicable “effluent limitations guidelines” which allows modification to or waiver of the generally applicable effluent
limitation requirements or time deadlines of CWA. This includes provisions which allow the establishment of alternative
limitations based on fundamentally different factors or on sections 301(c), 301(g), 301(h), 301(i), or 316(a) of CWA.

Waters of the United States or waters of the U.S. means:

(1) For purposes of the Clean Water Act, 33 U.S.C. 1251 et seq. and its implementing regulations, subject to the exclusions
in paragraph (2) of this definition, the term “waters of the United States” means:

(1) All waters which are currently used, were used in the past, or may be susceptible to use in interstate or foreign
commerce, including all waters which are subject to the ebb and flow of the tide;

(i1) All interstate waters, including interstate wetlands;
(iii) The territorial seas;
(iv) All impoundments of waters otherwise identified as waters of the United States under this section;

(v) All tributaries, as defined in paragraph (3)(iii) of this section, of waters identified in paragraphs (1)(i) through (iii)
of this section;
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(vi) All waters adjacent to a water identified in paragraphs (1)(i) through (v) of this definition, including wetlands, ponds,
lakes, oxbows, impoundments, and similar waters;

(vii) All waters in paragraphs (1)(vii)(A) through (E) of this definition where they are determined, on a case-specific basis,
to have a significant nexus to a water identified in paragraphs (1)(i) through (iii) of this definition. The waters identified in
each of paragraphs (1)(vii)(A) through (E) of this definition are similarly situated and shall be combined, for purposes of
a significant nexus analysis, in the watershed that drains to the nearest water identified in paragraphs (1)(i) through (iii)
of this definition. Waters identified in this paragraph shall not be combined with waters identified in paragraph (1)(vi)
of this definition when performing a significant nexus analysis. If waters identified in this paragraph are also an adjacent
water under paragraph (1)(vi), they are an adjacent water and no case-specific significant nexus analysis is required.

(A) Prairie potholes. Prairie potholes are a complex of glacially formed wetlands, usually occurring in depressions that
lack permanent natural outlets, located in the upper Midwest.

(B) Carolina bays and Delmarva bays. Carolina bays and Delmarva bays are ponded, depressional wetlands that occur
along the Atlantic coastal plain.

(C) Pocosins. Pocosins are evergreen shrub and tree dominated wetlands found predominantly along the Central Atlantic
coastal plain.

(D) Western vernal pools. Western vernal pools are seasonal wetlands located in parts of California and associated with
topographic depression, soils with poor drainage, mild, wet winters and hot, dry summers.

(E) Texas coastal prairie wetlands. Texas coastal prairie wetlands are freshwater wetlands that occur as a mosaic of
depressions, ridges, intermound flats, and mima mound wetlands located along the Texas Gulf Coast.

(viii) All waters located within the 100-year floodplain of a water identified in paragraphs (1)(i) through (iii) of this
definition and all waters located within 4,000 feet of the high tide line or ordinary high water mark of a water identified
in paragraphs (1)(i) through (v) of this definition where they are determined on a case-specific basis to have a significant
nexus to a water identified in paragraphs (1)(i) through (v) of this definition. For waters determined to have a significant
nexus, the entire water is a water of the United States if a portion is located within the 100—year floodplain of a water
identified in (1)(i) through (iii) of this definition or within 4,000 feet of the high tide line or ordinary high water mark.
Waters identified in this paragraph shall not be combined with waters identified in paragraph (1)(vi) of this definition
when performing a significant nexus analysis. If waters identified in this paragraph are also an adjacent water under
paragraph (1)(vi), they are an adjacent water and no case-specific significant nexus analysis is required.

(2) The following are not “waters of the United States” even where they otherwise meet the terms of paragraphs (1)(iv)
through (viii) of this definition.

(1) Waste treatment systems, including treatment ponds or lagoons designed to meet the requirements of the Clean Water
Act. This exclusion applies only to manmade bodies of water which neither were originally created in waters of the
United States (such as disposal area in wetlands) nor resulted from the impoundment of waters of the United States.
[See Note 1 of this section.]

(ii) Prior converted cropland. Notwithstanding the determination of an area's status as prior converted cropland by any
other Federal agency, for the purposes of the Clean Water Act, the final authority regarding Clean Water Act jurisdiction
remains with EPA.



§ 122.2 Definitions., 40 C.F.R. § 122.2

(ii1) The following ditches:
(A) Ditches with ephemeral flow that are not a relocated tributary or excavated in a tributary.
(B) Ditches with intermittent flow that are not a relocated tributary, excavated in a tributary, or drain wetlands.

(C) Ditches that do not flow, either directly or through another water, into a water identified in paragraphs (1)(i) through
(ii1) of this definition.

(iv) The following features:
(A) Artificially irrigated areas that would revert to dry land should application of water to that area cease;

(B) Artificial, constructed lakes and ponds created in dry land such as farm and stock watering ponds, irrigation ponds,
settling basins, fields flooded for rice growing, log cleaning ponds, or cooling ponds;

(O) Artificial reflecting pools or swimming pools created in dry land;
(D) Small ornamental waters created in dry land;

(E) Water-filled depressions created in dry land incidental to mining or construction activity, including pits excavated
for obtaining fill, sand, or gravel that fill with water;

(F) Erosional features, including gullies, rills, and other ephemeral features that do not meet the definition of tributary,
non-wetland swales, and lawfully constructed grassed waterways; and

(G) Puddles.
(v) Groundwater, including groundwater drained through subsurface drainage systems.
(vi) Stormwater control features constructed to convey, treat, or store stormwater that are created in dry land.

(vii)) Wastewater recycling structures constructed in dry land; detention and retention basins built for wastewater
recycling; groundwater recharge basins; percolation ponds built for wastewater recycling; and water distributary
structures built for wastewater recycling.

(3) In this definition, the following terms apply:

(1) Adjacent. The term adjacent means bordering, contiguous, or neighboring a water identified in paragraphs (1)(i)
through (v) of this definition, including waters separated by constructed dikes or barriers, natural river berms, beach
dunes, and the like. For purposes of adjacency, an open water such as a pond or lake includes any wetlands within
or abutting its ordinary high water mark. Adjacency is not limited to waters located laterally to a water identified in
paragraphs (1)(i) through (v) of this definition. Adjacent waters also include all waters that connect segments of a water
identified in paragraphs (1)(i) through (v) or are located at the head of a water identified in paragraphs (1)(i) through (v)
of this definition and are bordering, contiguous, or neighboring such water. Waters being used for established normal
farming, ranching, and silviculture activities (33 U.S.C. 1344(f)) are not adjacent.

(i1) Neighboring. The term neighboring means:
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(A) All waters located within 100 feet of the ordinary high water mark of a water identified in paragraphs (1)(i) through
(v) of this definition. The entire water is neighboring if a portion is located within 100 feet of the ordinary high water
mark;

(B) All waters located within the 100—year floodplain of a water identified in paragraphs (1)(i) through (v) of this
definition and not more than 1,500 feet from the ordinary high water mark of such water. The entire water is neighboring
if a portion is located within 1,500 feet of the ordinary high water mark and within the 100—year floodplain;

(C) All waters located within 1,500 feet of the high tide line of a water identified in paragraphs (1)(i) or (iii) of this
definition, and all waters within 1,500 feet of the ordinary high water mark of the Great Lakes. The entire water is
neighboring if a portion is located within 1,500 feet of the high tide line or within 1,500 feet of the ordinary high water
mark of the Great Lakes.

(iii) Tributary and tributaries. The terms tributary and tributaries each mean a water that contributes flow, either directly
or through another water (including an impoundment identified in paragraph (1)(iv) of this definition), to a water
identified in paragraphs (1)(i) through (iii) of this definition that is characterized by the presence of the physical indicators
of a bed and banks and an ordinary high water mark. These physical indicators demonstrate there is volume, frequency,
and duration of flow sufficient to create a bed and banks and an ordinary high water mark, and thus to qualify as a
tributary. A tributary can be a natural, man-altered, or man-made water and includes waters such as rivers, streams,
canals, and ditches not excluded under paragraph (2) of this definition. A water that otherwise qualifies as a tributary
under this definition does not lose its status as a tributary if, for any length, there are one or more constructed breaks
(such as bridges, culverts, pipes, or dams), or one or more natural breaks (such as wetlands along the run of a stream,
debris piles, boulder fields, or a stream that flows underground) so long as a bed and banks and an ordinary high water
mark can be identified upstream of the break. A water that otherwise qualifies as a tributary under this definition does
not lose its status as a tributary if it contributes flow through a water of the United States that does not meet the definition
of tributary or through a non-jurisdictional water to a water identified in paragraphs (1)(i) through (iii) of this definition.

(iv) Wetlands. The term wetlands means those areas that are inundated or saturated by surface or groundwater at a
frequency and duration sufficient to support, and that under normal circumstances do support, a prevalence of vegetation
typically adapted for life in saturated soil conditions. Wetlands generally include swamps, marshes, bogs, and similar
areas.

(v) Significant nexus. The term significant nexus means that a water, including wetlands, either alone or in combination
with other similarly situated waters in the region, significantly affects the chemical, physical, or biological integrity of a
water identified in paragraphs (1)(i) through (iii) of this definition. The term “in the region” means the watershed that
drains to the nearest water identified in paragraphs (1)(i) through (iii) of this definition. For an effect to be significant, it
must be more than speculative or insubstantial. Waters are similarly situated when they function alike and are sufficiently
close to function together in affecting downstream waters. For purposes of determining whether or not a water has a
significant nexus, the water's effect on downstream (1)(i) through (iii) waters shall be assessed by evaluating the aquatic
functions identified in paragraphs (3)(v)(A) through (I) of this definition. A water has a significant nexus when any
single function or combination of functions performed by the water, alone or together with similarly situated waters in
the region, contributes significantly to the chemical, physical, or biological integrity of the nearest water identified in
paragraphs (1)(i) through (iii) of this definition. Functions relevant to the significant nexus evaluation are the following:

(A) Sediment trapping,
(B) Nutrient recycling,

(C) Pollutant trapping, transformation, filtering, and transport,
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(D) Retention and attenuation of flood waters,
(E) Runoff storage,

(F) Contribution of flow,

(G) Export of organic matter,

(H) Export of food resources, and

(I) Provision of life cycle dependent aquatic habitat (such as foraging, feeding, nesting, breeding, spawning, or use as a
nursery area) for species located in a water identified in paragraphs (1)(i) through (iii) of this definition.

(vi) Ordinary high water mark. The term ordinary high water mark means that line on the shore established by the
fluctuations of water and indicated by physical characteristics such as a clear, natural line impressed on the bank,
shelving, changes in the character of soil, destruction of terrestrial vegetation, the presence of litter and debris, or other
appropriate means that consider the characteristics of the surrounding areas.

(vii) High tide line. The term high tide line means the line of intersection of the land with the water's surface at the
maximum height reached by a rising tide. The high tide line may be determined, in the absence of actual data, by a line of
oil or scum along shore objects, a more or less continuous deposit of fine shell or debris on the foreshore or berm, other
physical markings or characteristics, vegetation lines, tidal gages, or other suitable means that delineate the general height
reached by a rising tide. The line encompasses spring high tides and other high tides that occur with periodic frequency
but does not include storm surges in which there is a departure from the normal or predicted reach of the tide due to the
piling up of water against a coast by strong winds such as those accompanying a hurricane or other intense storm.

Waste treatment systems, including treatment ponds or lagoons designed to meet the requirements of CWA (other than
cooling ponds as defined in 40 CFR § 423.11(m) which also meet the criteria of this definition) are not waters of the
United States. This exclusion applies only to manmade bodies of water which neither were originally created in waters of
the United States (such as disposal area in wetlands) nor resulted from the impoundment of waters of the United States.
[See Note 1 of this section.] Waters of the United States do not include prior converted cropland. Notwithstanding the
determination of an area's status as prior converted cropland by any other federal agency, for the purposes of the Clean
Water Act jurisdiction remains with EPA.

Whole effluent toxicity means the aggregate toxic effect of an effluent measured directly by a toxicity test.

Note: At 45 FR 48620, July 21, 1980, the Environmental Protection Agency suspended until further notice in § 122.2,
the last sentence, beginning “This exclusion applies ___” in the definition of “Waters of the United States.” This revision

. . 1
continues that suspension.

Note: Section 2(a) of Exec. Order No. 13778 provides: “The Administrator of the Environmental Protection Agency
(Administrator) and the Assistant Secretary of the Army for Civil Works (Assistant Secretary) shall review the final
rule entitled “Clean Water Rule: Definition of ‘Waters of the United States,” ” 80 Fed. Reg. 37054 (June 29, 2015),
for consistency with the policy set forth in section 1 of this order and publish for notice and comment a proposed rule
rescinding or revising the rule, as appropriate and consistent with law.”
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(Authority: Clean Water Act (33 U.S.C. 1251 et seq.), Safe Drinking Water Act (42 U.S.C. 300f et seq.), Clean Air Act
(42 U.S.C. 7401 et seq.), Resource Conservation and Recovery Act (42 U.S.C. 6901 et seq.))

Credits

[48 FR 39619, Sept. 1, 1983; 50 FR 6940, 6941, Feb. 19, 1985; 54 FR 254, Jan. 4, 1989; 54 FR 18781, May 2, 1989; 54 FR
23895, June 2, 1989; 58 FR 45037, Aug. 25, 1993; 58 FR 67980, Dec. 22, 1993; 64 FR 42462, Aug. 4, 1999; 64 FR 43426,
Aug. 10, 1999; 65 FR 30905, May 15, 2000; 80 FR 37114, June 29, 2015; 83 FR 730, Jan. 8, 2018; 83 FR 5208, Feb. 6, 2018]

SOURCE: 45 FR 33418, May 19, 1980, as amended at 48 FR 14153, Apr. 1, 1983, unless otherwise noted.

AUTHORITY: The Clean Water Act, 33 U.S.C. 1251 et seq.

Notes of Decisions (98)

Current through May 24, 2018; 83 FR 24044,

Footnotes
1 Editorial Note: The words “This revision” refer to the document published at 48 FR 14153, Apr. 1, 1983.

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.



ATTACHMENT A-9



§ 122.6 Continuation of expiring permits., 40 C.F.R. § 122.6

Code of Federal Regulations
Title 40. Protection of Environment
Chapter I. Environmental Protection Agency (Refs & Annos)
Subchapter D. Water Programs
Part 122. EPA Administered Permit Programs: The National Pollutant Discharge Elimination System
(Refs & Annos)
Subpart A. Definitions and General Program Requirements

40 C.F.R. §122.6
§ 122.6 Continuation of expiring permits.

Currentness

(a) EPA permits. When EPA is the permit-issuing authority, the conditions of an expired permit continue in force under
5 U.S.C. 558(c) until the effective date of a new permit (see § 124.15) if:

(1) The permittee has submitted a timely application under § 122.21 which is a complete (under § 122.21(¢) )
application for a new permit; and

(2) The Regional Administrator, through no fault of the permittee does not issue a new permit with an effective date
under § 124.15 on or before the expiration date of the previous permit (for example, when issuance is impracticable
due to time or resource constraints).

(b) Effect. Permits continued under this section remain fully effective and enforceable.

(c) Enforcement. When the permittee is not in compliance with the conditions of the expiring or expired permit the
Regional Administrator may choose to do any or all of the following:

(1) Initiate enforcement action based upon the permit which has been continued;

(2) Issue a notice of intent to deny the new permit under § 124.6. If the permit is denied, the owner or operator would
then be required to cease the activities authorized by the continued permit or be subject to enforcement action for
operating without a permit;

(3) Issue a new permit under part 124 with appropriate conditions; or

(4) Take other actions authorized by these regulations.

(d) State continuation. (1) An EPA-issued permit does not continue in force beyond its expiration date under Federal
law if at that time a State is the permitting authority. States authorized to administer the NPDES program may continue
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either EPA or State-issued permits until the effective date of the new permits, if State law allows. Otherwise, the facility
or activity is operating without a permit from the time of expiration of the old permit to the effective date of the State-
issued new permit.

Credits
[50 FR 6940, Feb. 19, 1985]

SOURCE: 45 FR 33418, May 19, 1980, as amended at 48 FR 14153, Apr. 1, 1983, unless otherwise noted.

AUTHORITY: The Clean Water Act, 33 U.S.C. 1251 et seq.

Notes of Decisions (15)

Current through May 24, 2018; 83 FR 24044,

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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Code of Federal Regulations
Title 40. Protection of Environment
Chapter I. Environmental Protection Agency (Refs & Annos)
Subchapter D. Water Programs
Part 122. EPA Administered Permit Programs: The National Pollutant Discharge Elimination System
(Refs & Annos)
Subpart B. Permit Application and Special NPDES Program Requirements

40 C.F.R. §122.21
§ 122.21 Application for a permit (applicable to State programs, see § 123.25).

Effective: February 7, 2018
Currentness

(a) Duty to apply.

(1) Any person who discharges or proposes to discharge pollutants or who owns or operates a “sludge-only facility”
whose sewage sludge use or disposal practice is regulated by part 503 of this chapter, and who does not have an
effective permit, except persons covered by general permits under § 122.28, excluded under § 122.3, or a user of a
privately owned treatment works unless the Director requires otherwise under § 122.44(m), must submit a complete
application to the Director in accordance with this section and part 124 of this chapter. The requirements for
concentrated animal feeding operations are described in § 122.23(d).

(2) Application Forms:

(1) All applicants for EPA-issued permits must submit applications on EPA permit application forms. More than
one application form may be required from a facility depending on the number and types of discharges or outfalls
found there. Application forms may be obtained by contacting the EPA water resource center at (202) 260-7786
or Water Resource Center, U.S. EPA, Mail Code 4100, 1200 Pennsylvania Ave., NW., Washington, DC 20460 or
at the EPA Internet site www.epa.gov/owm/npdes.htm. Applications for EPA-issued permits must be submitted
as follows:

(A) All applicants, other than POTWs and TWTDS, must submit Form 1.

(B) Applicants for new and existing POTWs must submit the information contained in paragraph (j) of this
section using Form 2A or other form provided by the director.

(C) Applicants for concentrated animal feeding operations or aquatic animal production facilities must submit
Form 2B.

(D) Applicants for existing industrial facilities (including manufacturing facilities, commercial facilities, mining
activities, and silvicultural activities), must submit Form 2C.
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(E) Applicants for new industrial facilities that discharge process wastewater must submit Form 2D.

(F) Applicants for new and existing industrial facilities that discharge only nonprocess wastewater must submit
Form 2E.

(G) Applicants for new and existing facilities whose discharge is composed entirely of storm water associated
with industrial activity must submit Form 2F, unless exempted by § 122.26(c)(1)(i1). If the discharge is composed
of storm water and non-storm water, the applicant must also submit, Forms 2C, 2D, and/or 2E, as appropriate
(in addition to Form 2F).

(H) Applicants for new and existing TWTDS, subject to paragraph (c)(2)(i) of this section must submit the
application information required by paragraph (q) of this section, using Form 2S or other form provided by
the director.

(i1) The application information required by paragraph (a)(2)(i) of this section may be electronically submitted if
such method of submittal is approved by EPA or the Director.

(iii) Applicants can obtain copies of these forms by contacting the Water Management Divisions (or equivalent
division which contains the NPDES permitting function) of the EPA Regional Offices. The Regional Offices'
addresses can be found at § 1.7 of this chapter.

(iv) Applicants for State-issued permits must use State forms which must require at a minimum the information
listed in the appropriate paragraphs of this section.

(b) Who applies? When a facility or activity is owned by one person but is operated by another person, it is the operator's
duty to obtain a permit.

(c) Time to apply.

(1) Any person proposing a new discharge, shall submit an application at least 180 days before the date on which the
discharge is to commence, unless permission for a later date has been granted by the Director. Facilities proposing
a new discharge of storm water associated with industrial activity shall submit an application 180 days before that
facility commences industrial activity which may result in a discharge of storm water associated with that industrial
activity. Facilities described under § 122.26(b)(14)(x) or (b)(15)(i) shall submit applications at least 90 days before the
date on which construction is to commence. Different submittal dates may be required under the terms of applicable
general permits. Persons proposing a new discharge are encouraged to submit their applications well in advance
of the 90 or 180 day requirements to avoid delay. See also paragraph (k) of this section and § 122.26(c)(1)(1)(G)

and (¢)(1)(ii).
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(2) Permits under section 405(f) of CWA. All TWTDS whose sewage sludge use or disposal practices are regulated
by part 503 of this chapter must submit permit applications according to the applicable schedule in paragraphs (c)
(2)(1) or (ii) of this section.

(1) A TWTDS with a currently effective NPDES permit must submit a permit application at the time of its next
NPDES permit renewal application. Such information must be submitted in accordance with paragraph (d) of this
section.

(i) Any other TWTDS not addressed under paragraph (c)(2)(i) of this section must submit the information listed
in paragraphs (c)(2)(ii)(A) through (E) of this section to the Director within 1 year after publication of a standard
applicable to its sewage sludge use or disposal practice(s), using Form 2S or another form provided by the Director.
The Director will determine when such TWTDS must submit a full permit application.

(A) The TWTDS's name, mailing address, location, and status as federal, State, private, public or other entity;

(B) The applicant's name, address, telephone number, and ownership status;

(C) A description of the sewage sludge use or disposal practices. Unless the sewage sludge meets the
requirements of paragraph (q)(8)(iv) of this section, the description must include the name and address of any
facility where sewage sludge is sent for treatment or disposal, and the location of any land application sites;

(D) Annual amount of sewage sludge generated, treated, used or disposed (estimated dry weight basis); and

(E) The most recent data the TWTDS may have on the quality of the sewage sludge.

(iii)) Notwithstanding paragraphs (c)(2)(i) or (ii) of this section, the Director may require permit applications from
any TWTDS at any time if the Director determines that a permit is necessary to protect public health and the
environment from any potential adverse effects that may occur from toxic pollutants in sewage sludge.

(iv) Any TWTDS that commences operations after promulgation of an applicable “standard for sewage sludge use
or disposal” must submit an application to the Director at least 180 days prior to the date proposed for commencing
operations.

(d) Duty to reapply.

(1) Any POTW with a currently effective permit shall submit a new application at least 180 days before the expiration
date of the existing permit, unless permission for a later date has been granted by the Director. (The Director shall
not grant permission for applications to be submitted later than the expiration date of the existing permit.)
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(2) All other permittees with currently effective permits shall submit a new application 180 days before the existing
permit expires, except that:

(1) The Regional Administrator may grant permission to submit an application later than the deadline for submission
otherwise applicable, but no later than the permit expiration date; and

(3) [Reserved]

(e) Completeness.

(1) The Director shall not issue a permit before receiving a complete application for a permit except for NPDES
general permits. An application for a permit is complete when the Director receives an application form and any
supplemental information which are completed to his or her satisfaction. The completeness of any application for a
permit shall be judged independently of the status of any other permit application or permit for the same facility or
activity. For EPA administered NPDES programs, an application which is reviewed under § 124.3 of this chapter is
complete when the Director receives either a complete application or the information listed in a notice of deficiency.

(2) A permit application shall not be considered complete if a permitting authority has waived application
requirements under paragraphs (j) or (q) of this section and EPA has disapproved the waiver application. If a waiver
request has been submitted to EPA more than 210 days prior to permit expiration and EPA has not disapproved
the waiver application 181 days prior to permit expiration, the permit application lacking the information subject
to the waiver application shall be considered complete.

(3) Except as specified in 122.21(e)(3)(i1), a permit application shall not be considered complete unless all required
quantitative data are collected in accordance with sufficiently sensitive analytical methods approved under 40 CFR
part 136 or required under 40 CFR chapter I, subchapter N or O.

(1) For the purposes of this requirement, a method approved under 40 CFR part 136 or required under 40 CFR
chapter I, subchapter N or O is “sufficiently sensitive” when:

(A) The method minimum level (ML) is at or below the level of the applicable water quality criterion for the
measured pollutant or pollutant parameter; or

(B) The method ML is above the applicable water quality criterion, but the amount of the pollutant or pollutant
parameter in a facility's discharge is high enough that the method detects and quantifies the level of the pollutant
or pollutant parameter in the discharge; or

(C) The method has the lowest ML of the analytical methods approved under 40 CFR part 136 or required
under 40 CFR chapter I, subchapter N or O for the measured pollutant or pollutant parameter.
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Note to paragraph (e)(3)(i): Consistent with 40 CFR part 136, applicants have the option of providing matrix or sample
specific minimum levels rather than the published levels. Further, where an applicant can demonstrate that, despite a
good faith effort to use a method that would otherwise meet the definition of “sufficiently sensitive”, the analytical results
are not consistent with the QA/QC specifications for that method, then the Director may determine that the method
is not performing adequately and the applicant should select a different method from the remaining EPA—approved
methods that is sufficiently sensitive consistent with 40 CFR 122.21(e)(3)(i). Where no other EPA-approved methods
exist, the applicant should select a method consistent with 40 CFR 122.21(e)(3)(i1).

(i) When there is no analytical method that has been approved under 40 CFR part 136, required under 40 CFR
chapter I, subchapter N or O, and is not otherwise required by the Director, the applicant may use any suitable
method but shall provide a description of the method. When selecting a suitable method, other factors such as a
method's precision, accuracy, or resolution, may be considered when assessing the performance of the method.

(f) Information requirements. All applicants for NPDES permits, other than POTWs and other TWTDS, must provide
the following information to the Director, using the application form provided by the Director. Additional information
required of applicants is set forth in paragraphs (g) through (k) of this section.

(1) The activities conducted by the applicant which require it to obtain an NPDES permit.

(2) Name, mailing address, and location of the facility for which the application is submitted.

(3) Up to four SIC codes which best reflect the principal products or services provided by the facility.

(4) The operator's name, address, telephone number, ownership status, and status as Federal, State, private, public,
or other entity.

(5) Whether the facility is located on Indian lands.

(6) A listing of all permits or construction approvals received or applied for under any of the following programs:

(1) Hazardous Waste Management program under RCRA.

(i1)) UIC program under SDWA.

(iii) NPDES program under CWA.

(iv) Prevention of Significant Deterioration (PSD) program under the Clean Air Act.

(v) Nonattainment program under the Clean Air Act.
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(vi) National Emission Standards for Hazardous Pollutants (NESHAPS) preconstruction approval under the Clean
Air Act.

(vii) Ocean dumping permits under the Marine Protection Research and Sanctuaries Act.

(viii) Dredge or fill permits under section 404 of CWA.

(ix) Other relevant environmental permits, including State permits.

(7) A topographic map (or other map if a topographic map is unavailable) extending one mile beyond the property
boundaries of the source, depicting the facility and each of its intake and discharge structures; each of its hazardous
waste treatment, storage, or disposal facilities; each well where fluids from the facility are injected underground;
and those wells, springs, other surface water bodies, and drinking water wells listed in public records or otherwise
known to the applicant in the map area.

(8) A brief description of the nature of the business.

(g) Application requirements for existing manufacturing, commercial, mining, and silvicultural dischargers. Existing
manufacturing, commercial mining, and silvicultural dischargers applying for NPDES permits, except for those facilities
subject to the requirements of § 122.21(h), shall provide the following information to the Director, using application
forms provided by the Director.

(1) Outfall location. The latitude and longitude to the nearest 15 seconds and the name of the receiving water.

(2) Line drawing. A line drawing of the water flow through the facility with a water balance, showing operations
contributing wastewater to the effluent and treatment units. Similar processes, operations, or production areas may
be indicated as a single unit, labeled to correspond to the more detailed identification under paragraph (g)(3) of this
section. The water balance must show approximate average flows at intake and discharge points and between units,
including treatment units. If a water balance cannot be determined (for example, for certain mining activities), the
applicant may provide instead a pictorial description of the nature and amount of any sources of water and any
collection and treatment measures.

(3) Average flows and treatment. A narrative identification of each type of process, operation, or production
area which contributes wastewater to the effluent for each outfall, including process wastewater, cooling water,
and stormwater runoff; the average flow which each process contributes; and a description of the treatment the
wastewater receives, including the ultimate disposal of any solid or fluid wastes other than by discharge. Processes,
operations, or production areas may be described in general terms (for example, “dye-making reactor”, “distillation
tower”). For a privately owned treatment works, this information shall include the identity of each user of the
treatment works. The average flow of point sources composed of storm water may be estimated. The basis for the
rainfall event and the method of estimation must be indicated.



§ 122.21 Application for a permit (applicable to State programs,..., 40 C.F.R. § 122.21

(4) Intermittent flows. If any of the discharges described in paragraph (g)(3) of this section are intermittent or
seasonal, a description of the frequency, duration and flow rate of each discharge occurrence (except for stormwater
runoff, spillage or leaks).

(5) Maximum production. If an effluent guideline promulgated under section 304 of CWA applies to the applicant
and is expressed in terms of production (or other measure of operation), a reasonable measure of the applicant's
actual production reported in the units used in the applicable effluent guideline. The reported measure must reflect
the actual production of the facility as required by § 122.45(b)(2).

(6) Improvements. If the applicant is subject to any present requirements or compliance schedules for construction,
upgrading or operation of waste treatment equipment, an identification of the abatement requirement, a description
of the abatement project, and a listing of the required and projected final compliance dates.

(7) Effluent characteristics.

(1) Information on the discharge of pollutants specified in this paragraph (g)(7) (except information on storm water
discharges which is to be provided as specified in § 122.26). When “quantitative data” for a pollutant are required,
the applicant must collect a sample of effluent and analyze it for the pollutant in accordance with analytical methods
approved under Part 136 of this chapter unless use of another method is required for the pollutant under 40 CFR
subchapters N or O. When no analytical method is approved under Part 136 or required under subchapters N or
O, the applicant may use any suitable method but must provide a description of the method. When an applicant
has two or more outfalls with substantially identical effluents, the Director may allow the applicant to test only
one outfall and report that quantitative data as applying to the substantially identical outfall. The requirements
in paragraphs (g)(7)(vi) and (vii) of this section state that an applicant must provide quantitative data for certain
pollutants known or believed to be present do not apply to pollutants present in a discharge solely as the result of
their presence in intake water; however, an applicant must report such pollutants as present. When paragraph (g)
(7) of this section requires analysis of pH, temperature, cyanide, total phenols, residual chlorine, oil and grease,
fecal coliform (including E. coli), and Enterococci (previously known as fecal streptococcus at § 122.26 (d)(2)(iii)
(A)(3)), or volatile organics, grab samples must be collected for those pollutants. For all other pollutants, a 24—
hour composite sample, using a minimum of four (4) grab samples, must be used unless specified otherwise at 40
CFR Part 136. However, a minimum of one grab sample may be taken for effluents from holding ponds or other
impoundments with a retention period greater than 24 hours. In addition, for discharges other than storm water
discharges, the Director may waive composite sampling for any outfall for which the applicant demonstrates that
the use of an automatic sampler is infeasible and that the minimum of four (4) grab samples will be a representative
sample of the effluent being discharged. Results of analyses of individual grab samples for any parameter may be
averaged to obtain the daily average. Grab samples that are not required to be analyzed immediately (see Table
IT at 40 CFR 136.3 (e)) may be composited in the laboratory, provided that container, preservation, and holding
time requirements are met (see Table II at 40 CFR 136.3 (e)) and that sample integrity is not compromised by
compositing.

(i1) Storm water discharges. For storm water discharges, all samples shall be collected from the discharge resulting
from a storm event that is greater than 0.1 inch and at least 72 hours from the previously measurable (greater than
0.1 inch rainfall) storm event. Where feasible, the variance in the duration of the event and the total rainfall of the
event should not exceed 50 percent from the average or median rainfall event in that area. For all applicants, a
flow-weighted composite shall be taken for either the entire discharge or for the first three hours of the discharge.
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The flow-weighted composite sample for a storm water discharge may be taken with a continuous sampler or as
a combination of a minimum of three sample aliquots taken in each hour of discharge for the entire discharge
or for the first three hours of the discharge, with each aliquot being separated by a minimum period of fifteen
minutes (applicants submitting permit applications for storm water discharges under § 122.26(d) may collect flow-
weighted composite samples using different protocols with respect to the time duration between the collection of
sample aliquots, subject to the approval of the Director). However, a minimum of one grab sample may be taken
for storm water discharges from holding ponds or other impoundments with a retention period greater than 24
hours. For a flow-weighted composite sample, only one analysis of the composite of aliquots is required. For
storm water discharge samples taken from discharges associated with industrial activities, quantitative data must
be reported for the grab sample taken during the first thirty minutes (or as soon thereafter as practicable) of the
discharge for all pollutants specified in § 122.26(c)(1). For all storm water permit applicants taking flow-weighted
composites, quantitative data must be reported for all pollutants specified in § 122.26 except pH, temperature,
cyanide, total phenols, residual chlorine, oil and grease, fecal coliform, and fecal streptococcus. The Director may
allow or establish appropriate site-specific sampling procedures or requirements, including sampling locations, the
season in which the sampling takes place, the minimum duration between the previous measurable storm event and
the storm event sampled, the minimum or maximum level of precipitation required for an appropriate storm event,
the form of precipitation sampled (snow melt or rain fall), protocols for collecting samples under part 136 of this
chapter, and additional time for submitting data on a case-by-case basis. An applicant is expected to “know or have
reason to believe” that a pollutant is present in an effluent based on an evaluation of the expected use, production,
or storage of the pollutant, or on any previous analyses for the pollutant. (For example, any pesticide manufactured
by a facility may be expected to be present in contaminated storm water runoff from the facility.)

(iii) Reporting requirements. Every applicant must report quantitative data for every outfall for the following
pollutants:

Biochemical Oxygen Demand (BODSY)
Chemical Oxygen Demand

Total Organic Carbon

Total Suspended Solids

Ammonia (as N)

Temperature (both winter and summer)

pH

(iv) The Director may waive the reporting requirements for individual point sources or for a particular industry
category for one or more of the pollutants listed in paragraph (g)(7)(iii) of this section if the applicant has
demonstrated that such a waiver is appropriate because information adequate to support issuance of a permit can
be obtained with less stringent requirements.

(v) Each applicant with processes in one or more primary industry category (see appendix A of this part) contributing
to a discharge must report quantitative data for the following pollutants in each outfall containing process
wastewater:



§ 122.21 Application for a permit (applicable to State programs,..., 40 C.F.R. § 122.21

(A) The organic toxic pollutants in the fractions designated in table I of appendix D of this part for
the applicant's industrial category or categories unless the applicant qualifies as a small business under
paragraph (g)(8) of this section. Table II of appendix D of this part lists the organic toxic pollutants in each
fraction. The fractions result from the sample preparation required by the analytical procedure which uses
gas chromatography/mass spectrometry. A determination that an applicant falls within a particular industrial
category for the purposes of selecting fractions for testing is not conclusive as to the applicant's inclusion in
that category for any other purposes. See Notes 2, 3, and 4 of this section.

(B) The pollutants listed in table III of appendix D of this part (the toxic metals, cyanide, and total phenols).

(vi)(A) Each applicant must indicate whether it knows or has reason to believe that any of the pollutants in table IV
of appendix D of this part (certain conventional and nonconventional pollutants) is discharged from each outfall.
If an applicable effluent limitations guideline either directly limits the pollutant or, by its express terms, indirectly
limits the pollutant through limitations on an indicator, the applicant must report quantitative data. For every
pollutant discharged which is not so limited in an effluent limitations guideline, the applicant must either report
quantitative data or briefly describe the reasons the pollutant is expected to be discharged.

(B) Each applicant must indicate whether it knows or has reason to believe that any of the pollutants listed in
table II or table III of appendix D of this part (the toxic pollutants and total phenols) for which quantitative
data are not otherwise required under paragraph (g)(7)(v) of this section are discharged from each outfall. For
every pollutant expected to be discharged in concentrations of 10 ppb or greater the applicant must report
quantitative data. For acrolein, acrylonitrile, 2,4 dinitrophenol, and 2-methyl-4, 6 dinitrophenol, where any of
these four pollutants are expected to be discharged in concentrations of 100 ppb or greater the applicant must
report quantitative data. For every pollutant expected to be discharged in concentrations less than 10 ppb, or
in the case of acrolein, acrylonitrile, 2,4 dinitrophenol, and 2-methyl-4, 6 dinitrophenol, in concentrations less
than 100 ppb, the applicant must either submit quantitative data or briefly describe the reasons the pollutant is
expected to be discharged. An applicant qualifying as a small business under paragraph (g)(8) of this section is
not required to analyze for pollutants listed in table IT of appendix D of this part (the organic toxic pollutants).

(vii) Each applicant must indicate whether it knows or has reason to believe that any of the pollutants in table V
of appendix D of this part (certain hazardous substances and asbestos) are discharged from each outfall. For every
pollutant expected to be discharged, the applicant must briefly describe the reasons the pollutant is expected to be
discharged, and report any quantitative data it has for any pollutant.

(viii) Each applicant must report qualitative data, generated using a screening procedure not calibrated with
analytical standards, for 2,3,7,8-tetrachlorodibenzo—p—dioxin (TCDD) if it:

(A) Uses or manufactures 2,4,5-trichlorophenoxy acetic acid (2,4,5,-T); 2—(2,4,5-trichlorophenoxy) propanoic
acid (Silvex, 2,4,5,-TP); 2—(2,4,5-trichlorophenoxy) ethyl, 2,2-dichloropropionate (Erbon); O,0-dimethyl O—
(2,4,5-trichlorophenyl) phosphorothioate (Ronnel); 2,4,5-trichlorophenol (TCP); or hexachlorophene (HCP);
or
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(B) Knows or has reason to believe that TCDD is or may be present in an effluent.

(8) Small business exemption. An application which qualifies as a small business under one of the following criteria
is exempt from the requirements in paragraph (g)(7)(v)(A) or (g)(7)(vi)(A) of this section to submit quantitative data
for the pollutants listed in table 1T of appendix D of this part (the organic toxic pollutants):

(1) For coal mines, a probable total annual production of less than 100,000 tons per year.

(ii) For all other applicants, gross total annual sales averaging less than $100,000 per year (in second quarter 1980
dollars).

(9) Used or manufactured toxics. A listing of any toxic pollutant which the applicant currently uses or manufactures
as an intermediate or final product or byproduct. The Director may waive or modify this requirement for any
applicant if the applicant demonstrates that it would be unduly burdensome to identify each toxic pollutant and the
Director has adequate information to issue the permit.

(10) [Reserved]

(11) Biological toxicity tests. An identification of any biological toxicity tests which the applicant knows or has
reason to believe have been made within the last 3 years on any of the applicant's discharges or on a receiving water
in relation to a discharge.

(12) Contract analyses. If a contract laboratory or consulting firm performed any of the analyses required by
paragraph (g)(7) of this section, the identity of each laboratory or firm and the analyses performed.

(13) Additional information. In addition to the information reported on the application form, applicants shall
provide to the Director, at his or her request, such other information as the Director may reasonably require to
assess the discharges of the facility and to determine whether to issue an NPDES permit. The additional information
may include additional quantitative data and bioassays to assess the relative toxicity of discharges to aquatic life
and requirements to determine the cause of the toxicity.

(h) Application requirements for manufacturing, commercial, mining and silvicultural facilities which discharge only
non-process wastewater. Except for stormwater discharges, all manufacturing, commercial, mining and silvicultural
dischargers applying for NPDES permits which discharge only non-process wastewater not regulated by an effluent
limitations guideline or new source performance standard shall provide the following information to the Director, using
application forms provided by the Director:

(1) Outfall location. Outfall number, latitude and longitude to the nearest 15 seconds, and the name of the receiving
water.

(2) Discharge date (for new dischargers). Date of expected commencement of discharge.



§ 122.21 Application for a permit (applicable to State programs,..., 40 C.F.R. § 122.21

(3) Type of waste. An identification of the general type of waste discharged, or expected to be discharged upon
commencement of operations, including sanitary wastes, restaurant or cafeteria wastes, or noncontact cooling water.
An identification of cooling water additives (if any) that are used or expected to be used upon commencement of
operations, along with their composition if existing composition is available.

(4) Effluent characteristics.

(1) Quantitative data for the pollutants or parameters listed below, unless testing is waived by the Director. The
quantitative data may be data collected over the past 365 days, if they remain representative of current operations,
and must include maximum daily value, average daily value, and number of measurements taken. The applicant
must collect and analyze samples in accordance with 40 CFR Part 136. When analysis of pH, temperature,
residual chlorine, oil and grease, or fecal coliform (including E. coli), and Enterococci (previously known as fecal
streptococcus) and volatile organics is required in paragraphs (h)(4)(i)(A) through (K) of this section, grab samples
must be collected for those pollutants. For all other pollutants, a 24-hour composite sample, using a minimum of
four (4) grab samples, must be used unless specified otherwise at 40 CFR Part 136. For a composite sample, only
one analysis of the composite of aliquots is required. New dischargers must include estimates for the pollutants or
parameters listed below instead of actual sampling data, along with the source of each estimate. All levels must be
reported or estimated as concentration and as total mass, except for flow, pH, and temperature.

(A) Biochemical Oxygen Demand (BOD5).

(B) Total Suspended Solids (TSS).

(C) Fecal Coliform (if believed present or if sanitary waste is or will be discharged).

(D) Total Residual Chlorine (if chlorine is used).

(E) Oil and Grease.

(F) Chemical Oxygen Demand (COD) (if non-contact cooling water is or will be discharged).

(G) Total Organic Carbon (TOC) (if non-contact cooling water is or will be discharged).

(H) Ammonia (as N).

(I) Discharge Flow.

(J) pH.
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(K) Temperature (Winter and Summer).

(i) The Director may waive the testing and reporting requirements for any of the pollutants or flow listed in
paragraph (h)(4)(i) of this section if the applicant submits a request for such a waiver before or with his application
which demonstrates that information adequate to support issuance of a permit can be obtained through less stringent
requirements.

(iii) If the applicant is a new discharger, he must complete and submit Item IV of Form 2e (see § 122.21(h)(4))
by providing quantitative data in accordance with that section no later than two years after commencement of
discharge. However, the applicant need not complete those portions of Item IV requiring tests which he has already
performed and reported under the discharge monitoring requirements of his NPDES permit.

(iv) The requirements of parts i and iii of this section that an applicant must provide quantitative data or estimates
of certain pollutants do not apply to pollutants present in a discharge solely as a result of their presence in intake
water. However, an applicant must report such pollutants as present. Net credit may be provided for the presence
of pollutants in intake water if the requirements of § 122.45(g) are met.

(5) Flow. A description of the frequency of flow and duration of any seasonal or intermittent discharge (except for
stormwater runoff, leaks, or spills).

(6) Treatment system. A brief description of any system used or to be used.

(7) Optional information. Any additional information the applicant wishes to be considered, such as influent data
for the purpose of obtaining “net” credits pursuant to § 122.45(g).

(8) Certification. Signature of certifying official under § 122.22.

(1) Application requirements for new and existing concentrated animal feeding operations and aquatic animal production
facilities. New and existing concentrated animal feeding operations (defined in § 122.23) and concentrated aquatic animal
production facilities (defined in § 122.24) shall provide the following information to the Director, using the application
form provided by the Director:

(1) For concentrated animal feeding operations:

(1) The name of the owner or operator;

(i1) The facility location and mailing addresses;

(iii) Latitude and longitude of the production area (entrance to production area);
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(iv) A topographic map of the geographic area in which the CAFO is located showing the specific location of the
production area, in lieu of the requirements of paragraph (f)(7) of this section;

(v) Specific information about the number and type of animals, whether in open confinement or housed under roof
(beef cattle, broilers, layers, swine weighing 55 pounds or more, swine weighing less than 55 pounds, mature dairy
cows, dairy heifers, veal calves, sheep and lambs, horses, ducks, turkeys, other);

(vi) The type of containment and storage (anaerobic lagoon, roofed storage shed, storage ponds, underfloor pits,
above ground storage tanks, below ground storage tanks, concrete pad, impervious soil pad, other) and total
capacity for manure, litter, and process wastewater storage (tons/gallons);

(vii) The total number of acres under control of the applicant available for land application of manure, litter, or
process wastewater;

(viil) Estimated amounts of manure, litter, and process wastewater generated per year (tons/gallons);

(ix) Estimated amounts of manure, litter and process wastewater transferred to other persons per year (tons/gallons);
and

(x) A nutrient management plan that at a minimum satisfies the requirements specified in § 122.42(e), including, for
all CAFOs subject to 40 CFR part 412, subpart C or subpart D, the requirements of 40 CFR 412.4(c), as applicable.

(2) For concentrated aquatic animal production facilities:

(1) The maximum daily and average monthly flow from each outfall.

(i1) The number of ponds, raceways, and similar structures.

(iii) The name of the receiving water and the source of intake water.

(iv) For each species of aquatic animals, the total yearly and maximum harvestable weight.

(v) The calendar month of maximum feeding and the total mass of food fed during that month.

(j) Application requirements for new and existing POTWs. Unless otherwise indicated, all POTWs and other dischargers
designated by the Director must provide, at a minimum, the information in this paragraph to the Director, using Form
2A or another application form provided by the Director. Permit applicants must submit all information available at
the time of permit application. The information may be provided by referencing information previously submitted to
the Director. The Director may waive any requirement of this paragraph if he or she has access to substantially identical
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information. The Director may also waive any requirement of this paragraph that is not of material concern for a specific
permit, if approved by the Regional Administrator. The waiver request to the Regional Administrator must include
the State's justification for the waiver. A Regional Administrator's disapproval of a State's proposed waiver does not
constitute final Agency action, but does provide notice to the State and permit applicant(s) that EPA may object to any
State-issued permit issued in the absence of the required information.

(1) Basic application information. All applicants must provide the following information:

(1) Facility information. Name, mailing address, and location of the facility for which the application is submitted;

(i1) Applicant information. Name, mailing address, and telephone number of the applicant, and indication as to
whether the applicant is the facility's owner, operator, or both;

(iii) Existing environmental permits. Identification of all environmental permits or construction approvals received
or applied for (including dates) under any of the following programs:

(A) Hazardous Waste Management program under the Resource Conservation and Recovery Act (RCRA),
Subpart C;

(B) Underground Injection Control program under the Safe Drinking Water Act (SDWA);

(C) NPDES program under Clean Water Act (CWA);

(D) Prevention of Significant Deterioration (PSD) program under the Clean Air Act;

(E) Nonattainment program under the Clean Air Act;

(F) National Emission Standards for Hazardous Air Pollutants (NESHAPS) preconstruction approval under
the Clean Air Act;

(G) Ocean dumping permits under the Marine Protection Research and Sanctuaries Act;

(H) Dredge or fill permits under section 404 of the CWA; and

(I) Other relevant environmental permits, including State permits;

(iv) Population. The name and population of each municipal entity served by the facility, including unincorporated
connector districts. Indicate whether each municipal entity owns or maintains the collection system and whether
the collection system is separate sanitary or combined storm and sanitary, if known;



§ 122.21 Application for a permit (applicable to State programs,..., 40 C.F.R. § 122.21

(v) Indian country. Information concerning whether the facility is located in Indian country and whether the facility
discharges to a receiving stream that flows through Indian country;

(vi) Flow rate. The facility's design flow rate (the wastewater flow rate the plant was built to handle), annual average
daily flow rate, and maximum daily flow rate for each of the previous 3 years;

(vii) Collection system. Identification of type(s) of collection system(s) used by the treatment works (i.e., separate
sanitary sewers or combined storm and sanitary sewers) and an estimate of the percent of sewer line that each type
comprises; and

(viii) Outfalls and other discharge or disposal methods. The following information for outfalls to waters of the
United States and other discharge or disposal methods:

(A) For effluent discharges to waters of the United States, the total number and types of outfalls (e.g, treated
effluent, combined sewer overflows, bypasses, constructed emergency overflows);

(B) For wastewater discharged to surface impoundments:

(1) The location of each surface impoundment;

(2) The average daily volume discharged to each surface impoundment; and

(3) Whether the discharge is continuous or intermittent;

(C) For wastewater applied to the land:

(1) The location of each land application site;

(2) The size of each land application site, in acres;

(3) The average daily volume applied to each land application site, in gallons per day; and

(4) Whether land application is continuous or intermittent;

(D) For effluent sent to another facility for treatment prior to discharge:

(1) The means by which the effluent is transported;
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(2) The name, mailing address, contact person, and phone number of the organization transporting the
discharge, if the transport is provided by a party other than the applicant;

(3) The name, mailing address, contact person, phone number, and NPDES permit number (if any) of the
receiving facility; and

(4) The average daily flow rate from this facility into the receiving facility, in millions of gallons per day;
and

(E) For wastewater disposed of in a manner not included in paragraphs (j)(1)(viii)(A) through (D) of this section
(e.g., underground percolation, underground injection):

(1) A description of the disposal method, including the location and size of each disposal site, if applicable;

(2) The annual average daily volume disposed of by this method, in gallons per day; and

(3) Whether disposal through this method is continuous or intermittent;

(2) Additional Information. All applicants with a design flow greater than or equal to 0.1 mgd must provide the
following information:

(1) Inflow and infiltration. The current average daily volume of inflow and infiltration, in gallons per day, and steps
the facility is taking to minimize inflow and infiltration;

(i1)) Topographic map. A topographic map (or other map if a topographic map is unavailable) extending at least one
mile beyond property boundaries of the treatment plant, including all unit processes, and showing:

(A) Treatment plant area and unit processes;

(B) The major pipes or other structures through which wastewater enters the treatment plant and the pipes
or other structures through which treated wastewater is discharged from the treatment plant. Include outfalls
from bypass piping, if applicable;

(C) Each well where fluids from the treatment plant are injected underground;

(D) Wells, springs, and other surface water bodies listed in public records or otherwise known to the applicant
within % mile of the treatment works' property boundaries;
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(E) Sewage sludge management facilities (including on-site treatment, storage, and disposal sites); and

(F) Location at which waste classified as hazardous under RCRA enters the treatment plant by truck, rail, or
dedicated pipe;

(iii) Process flow diagram or schematic.

(A) A diagram showing the processes of the treatment plant, including all bypass piping and all backup power
sources or redundancy in the system. This includes a water balance showing all treatment units, including
disinfection, and showing daily average flow rates at influent and discharge points, and approximate daily flow
rates between treatment units; and

(B) A narrative description of the diagram; and

(iv) Scheduled improvements, schedules of implementation. The following information regarding scheduled
improvements:

(A) The outfall number of each outfall affected;

(B) A narrative description of each required improvement;

(C) Scheduled or actual dates of completion for the following:

(1) Commencement of construction;

(2) Completion of construction;

(3) Commencement of discharge; and

(4) Attainment of operational level;

(D) A description of permits and clearances concerning other Federal and/or State requirements;

(3) Information on effluent discharges. Each applicant must provide the following information for each outfall,
including bypass points, through which effluent is discharged, as applicable:

(1) Description of outfall. The following information about each outfall:
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(A) Outfall number;

(B) State, county, and city or town in which outfall is located;

(C) Latitude and longitude, to the nearest second;

(D) Distance from shore and depth below surface;

(E) Average daily flow rate, in million gallons per day;

(F) The following information for each outfall with a seasonal or periodic discharge:

(1) Number of times per year the discharge occurs;

(2) Duration of each discharge;

(3) Flow of each discharge; and

(4) Months in which discharge occurs; and

(G) Whether the outfall is equipped with a diffuser and the type (e.g., high-rate) of diffuser used;

(i1) Description of receiving waters. The following information (if known) for each outfall through which effluent
is discharged to waters of the United States:

(A) Name of receiving water;

(B) Name of watershed/river/stream system and United States Soil Conservation Service 14-digit watershed
code;

(C) Name of State Management/River Basin and United States Geological Survey 8—digit hydrologic cataloging
unit code; and

(D) Critical flow of receiving stream and total hardness of receiving stream at critical low flow (if applicable);

(iii) Description of treatment. The following information describing the treatment provided for discharges from
each outfall to waters of the United States:
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(A) The highest level of treatment (e.g., primary, equivalent to secondary, secondary, advanced, other) that is
provided for the discharge for each outfall and:

(1) Design biochemical oxygen demand (BOD5 or CBODs) removal (percent);

(2) Design suspended solids (SS) removal (percent); and, where applicable,

(3) Design phosphorus (P) removal (percent);

(4) Design nitrogen (N) removal (percent); and

(5) Any other removals that an advanced treatment system is designed to achieve.

(B) A description of the type of disinfection used, and whether the treatment plant dechlorinates (if disinfection
is accomplished through chlorination);

(4) Effluent monitoring for specific parameters.

(1) As provided in paragraphs (j)(4)(ii) through (x) of this section, all applicants must submit to the Director effluent
monitoring information for samples taken from each outfall through which effluent is discharged to waters of the
United States, except for CSOs. The Director may allow applicants to submit sampling data for only one outfall on
a case-by-case basis, where the applicant has two or more outfalls with substantially identical effluent. The Director
may also allow applicants to composite samples from one or more outfalls that discharge into the same mixing zone;

(i1) All applicants must sample and analyze for the pollutants listed in appendix J, Table 1A of this part;

(iii) All applicants with a design flow greater than or equal to 0.1 mgd must sample and analyze for the pollutants
listed in appendix J, Table 1 of this part. Facilities that do not use chlorine for disinfection, do not use chlorine
elsewhere in the treatment process, and have no reasonable potential to discharge chlorine in their effluent may
delete chlorine from Table 1;

(iv) The following applicants must sample and analyze for the pollutants listed in appendix J, Table 2 of this part,
and for any other pollutants for which the State or EPA have established water quality standards applicable to the
receiving waters:

(A) All POTWs with a design flow rate equal to or greater than one million gallons per day;

(B) All POTWs with approved pretreatment programs or POTWs required to develop a pretreatment program;
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(C) Other POTWs, as required by the Director;

(v) The Director should require sampling for additional pollutants, as appropriate, on a case-by-case basis;

(vi) Applicants must provide data from a minimum of three samples taken within four and one-half years prior
to the date of the permit application. Samples must be representative of the seasonal variation in the discharge
from each outfall. Existing data may be used, if available, in lieu of sampling done solely for the purpose of this
application. The Director should require additional samples, as appropriate, on a case-by-case basis.

(vii) All existing data for pollutants specified in paragraphs (j)(4)(ii) through (v) of this section that is collected
within four and one-half years of the application must be included in the pollutant data summary submitted by the
applicant. If, however, the applicant samples for a specific pollutant on a monthly or more frequent basis, it is only
necessary, for such pollutant, to summarize all data collected within one year of the application.

(viii) Applicants must collect samples of effluent and analyze such samples for pollutants in accordance with
analytical methods approved under 40 CFR Part 136 unless an alternative is specified in the existing NPDES permit.
When analysis of pH, temperature, cyanide, total phenols, residual chlorine, oil and grease, fecal coliform (including
E. coli), or volatile organics is required in paragraphs (j)(4)(ii) through (iv) of this section, grab samples must be
collected for those pollutants. For all other pollutants, 24—hour composite samples must be used. For a composite
sample, only one analysis of the composite of aliquots is required.

(ix) The effluent monitoring data provided must include at least the following information for each parameter:

(A) Maximum daily discharge, expressed as concentration or mass, based upon actual sample values;

(B) Average daily discharge for all samples, expressed as concentration or mass, and the number of samples
used to obtain this value;

(C) The analytical method used; and

(D) The threshold level (i.e., method detection limit, minimum level, or other designated method endpoints)
for the analytical method used.

(x) Unless otherwise required by the Director, metals must be reported as total recoverable.

(5) Effluent monitoring for whole effluent toxicity.
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(1) All applicants must provide an identification of any whole effluent toxicity tests conducted during the four and
one-half years prior to the date of the application on any of the applicant's discharges or on any receiving water
near the discharge.

(i1) As provided in paragraphs (j)(5)(iii)—(ix) of this section, the following applicants must submit to the Director the
results of valid whole effluent toxicity tests for acute or chronic toxicity for samples taken from each outfall through
which effluent is discharged to surface waters, except for combined sewer overflows:

(A) All POTWs with design flow rates greater than or equal to one million gallons per day;

(B) All POTWs with approved pretreatment programs or POTWs required to develop a pretreatment program;

(C) Other POTWs, as required by the Director, based on consideration of the following factors:

(1) The variability of the pollutants or pollutant parameters in the POTW effluent (based on chemical-
specific information, the type of treatment plant, and types of industrial contributors);

(2) The ratio of effluent flow to receiving stream flow;

(3) Existing controls on point or non-point sources, including total maximum daily load calculations for
the receiving stream segment and the relative contribution of the POTW;

(4) Receiving stream characteristics, including possible or known water quality impairment, and whether
the POTW discharges to a coastal water, one of the Great Lakes, or a water designated as an outstanding
natural resource water; or

(5) Other considerations (including, but not limited to, the history of toxic impacts and compliance
problems at the POTW) that the Director determines could cause or contribute to adverse water quality
impacts.

(iii) Where the POTW has two or more outfalls with substantially identical effluent discharging to the same receiving
stream segment, the Director may allow applicants to submit whole effluent toxicity data for only one outfall on
a case-by-case basis. The Director may also allow applicants to composite samples from one or more outfalls that
discharge into the same mixing zone.

(iv) Each applicant required to perform whole effluent toxicity testing pursuant to paragraph (j)(5)(ii) of this section
must provide:

(A) Results of a minimum of four quarterly tests for a year, from the year preceding the permit application; or
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(B) Results from four tests performed at least annually in the four and one half year period prior to the
application, provided the results show no appreciable toxicity using a safety factor determined by the permitting
authority.

(v) Applicants must conduct tests with multiple species (no less than two species; e.g., fish, invertebrate, plant),
and test for acute or chronic toxicity, depending on the range of receiving water dilution. EPA recommends that
applicants conduct acute or chronic testing based on the following dilutions:

(A) Acute toxicity testing if the dilution of the effluent is greater than 1000:1 at the edge of the mixing zone;

(B) Acute or chronic toxicity testing if the dilution of the effluent is between 100:1 and 1000:1 at the edge of
the mixing zone. Acute testing may be more appropriate at the higher end of this range (1000:1), and chronic
testing may be more appropriate at the lower end of this range (100:1); and

(C) Chronic testing if the dilution of the effluent is less than 100:1 at the edge of the mixing zone.

(vi) Each applicant required to perform whole effluent toxicity testing pursuant to paragraph (j)(5)(ii) of this section
must provide the number of chronic or acute whole effluent toxicity tests that have been conducted since the last
permit reissuance.

(vii) Applicants must provide the results using the form provided by the Director, or test summaries if available and
comprehensive, for each whole effluent toxicity test conducted pursuant to paragraph (j)(5)(ii) of this section for
which such information has not been reported previously to the Director.

(viil) Whole effluent toxicity testing conducted pursuant to paragraph (j)(5)(i1) of this section must be conducted
using methods approved under 40 CFR part 136. West coast facilities in Washington, Oregon, California, Alaska,
Hawaii, and the Pacific Territories are exempted from 40 CFR part 136 chronic methods and must use alternative
guidance as directed by the permitting authority.

(ix) For whole effluent toxicity data submitted to the Director within four and one-half years prior to the date of
the application, applicants must provide the dates on which the data were submitted and a summary of the results.

(x) Each POTW required to perform whole effluent toxicity testing pursuant to paragraph (j)(5)(ii) of this section
must provide any information on the cause of toxicity and written details of any toxicity reduction evaluation
conducted, if any whole effluent toxicity test conducted within the past four and one-half years revealed toxicity.

(6) Industrial discharges. Applicants must submit the following information about industrial discharges to the
POTW:

(1) Number of significant industrial users (SIUs) and categorical industrial users (CIUs) discharging to the POTW;
and
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(i) POTWs with one or more SIUs shall provide the following information for each SIU, as defined at 40 CFR
403.3(v), that discharges to the POTW:

(A) Name and mailing address;

(B) Description of all industrial processes that affect or contribute to the SIU's discharge;

(C) Principal products and raw materials of the SIU that affect or contribute to the SIU's discharge;

(D) Average daily volume of wastewater discharged, indicating the amount attributable to process flow and
non-process flow;

(E) Whether the SIU is subject to local limits;

(F) Whether the SIU is subject to categorical standards, and if so, under which category(ies) and
subcategory(ies); and

(G) Whether any problems at the POTW (e.g., upsets, pass through, interference) have been attributed to the
SIU in the past four and one-half years.

(iii) The information required in paragraphs (j)(6)(i) and (ii) of this section may be waived by the Director for
POTWs with pretreatment programs if the applicant has submitted either of the following that contain information
substantially identical to that required in paragraphs (j)(6)(i) and (ii) of this section.

(A) An annual report submitted within one year of the application; or

(B) A pretreatment program;

(7) Discharges from hazardous waste generators and from waste cleanup or remediation sites. POTWs receiving
Resource Conservation and Recovery Act (RCRA), Comprehensive Environmental Response, Compensation, and
Liability Act (CERCLA), or RCRA Corrective Action wastes or wastes generated at another type of cleanup or
remediation site must provide the following information:

(1) If the POTW receives, or has been notified that it will receive, by truck, rail, or dedicated pipe any wastes that
are regulated as RCRA hazardous wastes pursuant to 40 CFR part 261, the applicant must report the following:

(A) The method by which the waste is received (i.e., whether by truck, rail, or dedicated pipe); and
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(B) The hazardous waste number and amount received annually of each hazardous waste;

(i1) If the POTW receives, or has been notified that it will receive, wastewaters that originate from remedial activities,
including those undertaken pursuant to CERCLA and sections 3004(u) or 3008(h) of RCRA, the applicant must
report the following:

(A) The identity and description of the site(s) or facility(ies) at which the wastewater originates;

(B) The identities of the wastewater's hazardous constituents, as listed in appendix VIII of part 261 of this
chapter; if known; and

(C) The extent of treatment, if any, the wastewater receives or will receive before entering the POTW;

(iii) Applicants are exempt from the requirements of paragraph (j)(7)(ii) of this section if they receive no more than
fifteen kilograms per month of hazardous wastes, unless the wastes are acute hazardous wastes as specified in 40
CFR 261.30(d) and 261.33(e).

(8) Combined sewer overflows. Each applicant with combined sewer systems must provide the following
information:

(1) Combined sewer system information. The following information regarding the combined sewer system:

(A) System map. A map indicating the location of the following:

(1) All CSO discharge points;

(2) Sensitive use areas potentially affected by CSOs (e.g., beaches, drinking water supplies, shellfish beds,
sensitive aquatic ecosystems, and outstanding national resource waters); and

(3) Waters supporting threatened and endangered species potentially affected by CSOs; and

(B) System diagram. A diagram of the combined sewer collection system that includes the following
information:

(1) The location of major sewer trunk lines, both combined and separate sanitary;

(2) The locations of points where separate sanitary sewers feed into the combined sewer system;
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(3) In-line and off-line storage structures;

(4) The locations of flow-regulating devices; and

(5) The locations of pump stations;

(i1) Information on CSO outfalls. The following information for each CSO discharge point covered by the permit
application:

(A) Description of outfall. The following information on each outfall:

(1) Outfall number;

(2) State, county, and city or town in which outfall is located;

(3) Latitude and longitude, to the nearest second; and

(4) Distance from shore and depth below surface;

(5) Whether the applicant monitored any of the following in the past year for this CSO:

(1) Rainfall;

(i1)) CSO flow volume;

(iii) CSO pollutant concentrations;

(iv) Receiving water quality;

(v) CSO frequency; and

(6) The number of storm events monitored in the past year;

(B) CSO events. The following information about CSO overflows from each outfall:

(1) The number of events in the past year;
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(2) The average duration per event, if available;

(3) The average volume per CSO event, if available; and

(4) The minimum rainfall that caused a CSO event, if available, in the last year;

(C) Description of receiving waters. The following information about receiving waters:

(1) Name of receiving water;

(2) Name of watershed/stream system and the United States Soil Conservation Service watershed (14—
digit) code (if known); and

(3) Name of State Management/River Basin and the United States Geological Survey hydrologic
cataloging unit (8—digit) code (if known); and

(D) CSO operations. A description of any known water quality impacts on the receiving water caused by the
CSO (e.g., permanent or intermittent beach closings, permanent or intermittent shellfish bed closings, fish kills,
fish advisories, other recreational loss, or exceedance of any applicable State water quality standard);

(iii) Public notification plan for CSO discharges to the Great Lakes Basin. Each permittee authorized to discharge
a combined sewer overflow to the Great Lakes Basin as defined in § 122.2 must submit a public notification plan
developed in accordance with § 122.38 as part of its permit application. The public notification plan shall describe
any significant updates to the plan that may have occurred since the last plan submission.

(9) Contractors. All applicants must provide the name, mailing address, telephone number, and responsibilities of
all contractors responsible for any operational or maintenance aspects of the facility; and

(10) Signature. All applications must be signed by a certifying official in compliance with § 122.22.

(k) Application requirements for new sources and new discharges. New manufacturing, commercial, mining and
silvicultural dischargers applying for NPDES permits (except for new discharges of facilities subject to the requirements
of paragraph (h) of this section or new discharges of storm water associated with industrial activity which are subject to
the requirements of § 122.26(c)(1) and this section (except as provided by § 122.26(c)(1)(ii)) shall provide the following
information to the Director, using the application forms provided by the Director:

(1) Expected outfall location. The latitude and longitude to the nearest 15 seconds and the name of the receiving
water.
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(2) Discharge dates. The expected date of commencement of discharge.

(3) Flows, Sources of Pollution, and Treatment Technologies.—

(1) Expected treatment of wastewater. Description of the treatment that the wastewater will receive, along with all
operations contributing wastewater to the effluent, average flow contributed by each operation, and the ultimate
disposal of any solid or liquid wastes not discharged.

(i1) Line drawing. A line drawing of the water flow through the facility with a water balance as described in § 122.21(g)
2.

(iii) Intermittent flows. If any of the expected discharges will be intermittent or seasonal, a description of the
frequency, duration and maximum daily flow rate of each discharge occurrence (except for stormwater runoff,
spillage, or leaks).

(4) Production. If a new source performance standard promulgated under section 306 of CWA or an effluent
limitation guideline applies to the applicant and is expressed in terms of production (or other measure of operation),
a reasonable measure of the applicant's expected actual production reported in the units used in the applicable
effluent guideline or new source performance standard as required by § 122.45(b)(2) for each of the first three years.
Alternative estimates may also be submitted if production is likely to vary.

(5) Effluent characteristics. The requirements in paragraphs (h)(4)(i), (ii), and (iii) of this section that an applicant
must provide estimates of certain pollutants expected to be present do not apply to pollutants present in a discharge
solely as a result of their presence in intake water; however, an applicant must report such pollutants as present. Net
credits may be provided for the presence of pollutants in intake water if the requirements of § 122.45(g) are met. All
levels (except for discharge flow, temperature, and pH) must be estimated as concentration and as total mass.

(1) Each applicant must report estimated daily maximum, daily average, and source of information for each outfall
for the following pollutants or parameters. The Director may waive the reporting requirements for any of these
pollutants and parameters if the applicant submits a request for such a waiver before or with his application which
demonstrates that information adequate to support issuance of the permit can be obtained through less stringent
reporting requirements.

(A) Biochemical Oxygen Demand (BOD).

(B) Chemical Oxygen Demand (COD).

(C) Total Organic Carbon (TOC).

(D) Total Suspended Solids (TSS).
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(E) Flow.

(F) Ammonia (as N).

(G) Temperature (winter and summer).

(H) pH.

(i1) Each applicant must report estimated daily maximum, daily average, and source of information for each outfall
for the following pollutants, if the applicant knows or has reason to believe they will be present or if they are
limited by an effluent limitation guideline or new source performance standard either directly or indirectly through
limitations on an indicator pollutant: all pollutants in table IV of appendix D of part 122 (certain conventional and
nonconventional pollutants).

(iii) Each applicant must report estimated daily maximum, daily average and source of information for the following
pollutants if he knows or has reason to believe that they will be present in the discharges from any outfall:

(A) The pollutants listed in table III of appendix D (the toxic metals, in the discharge from any outfall: Total
cyanide, and total phenols);

(B) The organic toxic pollutants in table II of appendix D (except bis (chloromethyl) ether,
dichlorofluoromethane and trichlorofluoromethane). This requirement is waived for applicants with expected
gross sales of less than $100,000 per year for the next three years, and for coal mines with expected average
production of less than 100,000 tons of coal per year.

(iv) The applicant is required to report that 2,3,7,8 Tetrachlorodibenzo—P-Dioxin (TCDD) may be discharged if
he uses or manufactures one of the following compounds, or if he knows or has reason to believe that TCDD will
or may be present in an effluent:

(A) 2,4,5-trichlorophenoxy acetic acid (2,4,5-T) (CAS #93-76-5);

(B) 2—(2,4,5-trichlorophenoxy) propanoic acid (Silvex, 2,4,5-TP) (CAS #93-72-1);

(C) 2—(2.,4,5-trichlorophenoxy) ethyl 2,2—dichloropropionate (Erbon) (CAS #136-25-4);

(D) 0,0—dimethyl 0—(2,4,5-trichlorophenyl) phosphorothioate (Ronnel) (CAS #299-84-3);

(E) 2,4,5—trichlorophenol (TCP) (CAS #95-95-4); or
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(F) Hexachlorophene (HCP) (CAS #70-30-4);

(v) Each applicant must report any pollutants listed in table V of appendix D (certain hazardous substances) if he
believes they will be present in any outfall (no quantitative estimates are required unless they are already available).

(vi) No later than two years after the commencement of discharge from the proposed facility, the applicant is
required to complete and submit Items V and VI of NPDES application Form 2c (see § 122.21(g)). However, the
applicant need not complete those portions of Item V requiring tests which he has already performed and reported
under the discharge monitoring requirements of his NPDES permit.

(6) Engineering Report. Each applicant must report the existence of any technical evaluation concerning his
wastewater treatment, along with the name and location of similar plants of which he has knowledge.

(7) Other information. Any optional information the permittee wishes to have considered.

(8) Certification. Signature of certifying official under § 122.22.

(I) Special provisions for applications from new sources.

(1) The owner or operator of any facility which may be a new source (as defined in § 122.2) and which is located in
a State without an approved NPDES program must comply with the provisions of this paragraph (I)(1).

(2)(1) Before beginning any on-site construction as defined in § 122.29, the owner or operator of any facility which
may be a new source must submit information to the Regional Administrator so that he or she can determine if the
facility is a new source. The Regional Administrator may request any additional information needed to determine
whether the facility is a new source.

(i1) The Regional Administrator shall make an initial determination whether the facility is a new source within 30
days of receiving all necessary information under paragraph (1)(2)(i) of this section.

(3) The Regional Administ