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Heather Halsey

Executive Director
Commission on State Mandates
980 9th Street, Suite 300
Sacramento, CA 95814

Re:  Case Name: School Employees: Sick Leave (16-TC-01)
Response to Department of Finance Comments
Claimant: Fresno Unified School District

Dear Ms. Halsey:

Fresno Unified School District (“Claimant”) files the following written rebuttal in
response to Department of Finance’s (“DOF”) comments.

A. Introduction

The claimant timely filed the test claim on December 21, 2016. The test claim alleges
reimbursable costs mandated by the state for school districts to provide differential pay benefits
of up to 12 weeks, if the employee is absent on account of maternity or paternity leave, pursuant
to the requirements in Statutes 2015 Chapter 400, A.B. No 375. On January 17, 2017, the
Commission found the filing to be complete.

DOF comments dated February 14, 2017, concur that the activities to develop and
implement internal policies, training, procedures and forms to administer differential pay for
certificated employees on maternity or paternity leave are state reimbursable costs.

B. Summary

The tests claim statute provides that when a school district employee in a position
requiring certification qualifications is absent on account of maternity or paternity leave for a
period of 12 weeks, the employee is entitled to receive the difference between his or her salary,
and the sum that is paid a substitute employee employed to fill his or her position, during his or
her absence. If no substitute employee is employed, the amount that would have been paid to the
substitute, had he or she been employed, is paid to the person who 1s absent because of maternity

or paternity leave.
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The new legislation prohibits a certificated school employee on maternity or paternity
leave, pursuant to the Moore—Brown—Roberti Family Rights Act, from being denied access to
differential pay, while on that leave.

Test claim requirements provide an enhanced service to the public:

1. Maternity leave is essential, not only for a mother's full recovery from childbirth,
but also to facilitate a stronger mother-child bond.

2. A child's ability to succeed in school and in life is impacted by the strength of the
relationship with the primary caretaker. This relationship affects a child's future mental, physical,
social, and emotional health. Additionally, this relationship is founded on the nonverbal
emotional communication between child and parent, known as the attachment bond, which
occurs naturally as a baby's needs are cared for. A secure attachment bond ensures that a child
will feel secure, understood, and safe; this results in eagerness to learn, healthy self-awareness,

trust, and empathy.

3. Overall, paid family leave helps keep people in the workforce after they have
children. When more workers are able to take leave, they are more likely to choose to remain in
the labor market; and paid parental leave is associated with higher employment in economies
around the world. (AB 375; Assembly Third Reading-May 4, 2015)

4. Forcing teachers and other certificated employees to take entirely unpaid leave
after only six or eight weeks of maternity leave, or none in the case of a new father, can lead to
several issues for the employee, the school district, and society. Less parental leave has been
positively correlated with lower cognitive test scores and higher rates of behavioral problems.
A lack of proper postpartum support in the form of reasonable parental leave tends to lead to a
delay in childhood immunizations, a decrease in the duration and likelihood of breastfeeding,

increased financial hardship, and a higher chance of postpartum depression.

5. The author's office indicates that six or eight weeks is insufficient time for a new
parent to care for and bond with their child. If a certificated employee wants to take off more
time to spend with their newborn, then they must take unpaid leave. (Senate Rules Committee

July 8, 2015)

Legal Analysis

C. Test claim requirements are unique to public service.

Procedures governing the constitutional requirement of reimbursement under Article
XIII B, section 6, are set forth in Government Code section 17500, et seq. The Commission on
State Mandates (“Commission”) (Gov. Code, § 17525) is charged with the responsibility of
hearing and deciding, subject to judicial review by an administrative writ of mandate, claims for
reimbursement made by local governments or school districts. (Gov. Code, § 17551.)
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Government Code section 17561, subdivision (a), provides that “The state shall reimburse each
... school district for all ‘costs mandated by the state,” as defined in section 17514.” Government
Code section 17514, in turn, defines “costs mandated by the state” to mean, in relevant part, “any
increased costs which a ... school district is required to incur ... as a result of any statute ... which
mandates a new program or higher level of service of an existing program, within the meaning
of Section 6 of Article XIII B of the California Constitution.” (San Diego Unified Sch. Dist. v.
Comm'n On State Mandates, 33 Cal. 4th 859, 872 (2004).)

DOF! relies on City of Anaheim v. State of California, where the court affirmed a denial
of a test claim based on costs incurred, as a result of reserve transfers in the Public Employees'
Retirement System (PERS). The transfers reduced credits, which the city received for interest
earned on deposits, resulting in a higher employer contribution rate. (City of Anaheim v. State of
California, 189 Cal. App. 3d 1478 (1987). The Second District Court of Appeal, held that: (1)
statute requiring PERS to increase pension payments to retired employees and funding the
additional payments from excess amounts held in reserve deficiencies account did not compel
city to do anything and any increase in costs, due to city's loss of interest on the excess funds,
was only incidental to the statute, so that city was not entitled to reimbursement, and (2) pension
payments to retired employees do not constitute a “program” or “service” for purposes of state
constitutional provision requiring reimbursement to cities for costs of programs and services
mandated by legislature. (City of Anaheim v. State of California, 189 Cal. App. 3d 1478, 1482

(1987).

The test claim legislation imposes unique requirements upon school districts that do not
apply generally to all residents and entities of the state, since administrative activities and the
payment for differential pay for public school teachers, due to maternity or paternity leaves,
would constitute a “program.”

“....when the voters adopted Article XIII B, § 6, their intent was to require
subvention for the expense or increased cost of programs administered locally,
and for expenses occasioned by laws that impose unique requirements on local
governments and do not apply generally to all state residents or entities.” (City.
of Los Angeles v. State of California, 43 Cal. 3d 46 (1987).)

The drafters and the electorate had in mind the commonly understood meanings of the
term - programs that carry out the governmental function of providing services to the public, or

" Finance’s comments failed to comply with Cal. Code Regs., tit. 2 §§ 1183.2 and 1187.5 and shall be excluded

from the Commission’s ultimate findings and the record.
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laws which, to implement a state policy, impose unique requirements on local governments and
do not apply generally to all residents and entities in the state (/d.)

DOF reliance on County of Los Angeles is misguided as the test claim was based on
amended Labor Code provisions related to workers’ compensation, a law that impacts public and
private employers alike. (County of Los Angeles v. State of California (1987) 43 Cal.3d 46.) The
court concluded “when the voters adopted Article XIII B, section 6, their intent was not to require
the state to provide subvention whenever a newly enacted statute resulted incidentally in some

cost to local agencies.” (/d.)
D. Previous Test Claim failed to require an increased level of service.

The Differential Pay and Reemployment Test Claim approved by the Commission on July
31, 2003, involved the amendment to the differential pay statute specifying that the five-month
period runs consecutively, following the exhaustion of all accumulated sick leave. Prior to the
amendment, the statute was subject to the interpretation that the five-month period ran
concurrently with all accumulated sick leave, following the use of the annual 10 days of sick
leave. The Commission determined there was no new program or higher level of service, within
the meaning of Article XIII B, section 6, for any increased costs for the amount of differential
pay compensation, when it is calculated consecutively, rather than concurrently, with
accumulated sick leave, and that the change in the calculation of five months of differential pay
from concurrent to consecutive with accrued sick leave, while it may result in an increased cost
to school districts in some instances, does not require an increased level of service to the public.

The pending test claim in providing maternity and paternity leave, implements the state
policy to benefit a child's future mental, physical, social, and emotional health in life impacted
by the strength of the relationship with both of the child’s parents. The test claim does not involve
concurrent and consecutive sick leave that is limited to a change in calculating differential pay.

Conclusion

This test claim requires increased costs on school districts, and the payments constitute a
“program” or “service” for purposes of state constitutional provision, requiring reimbursement
to school districts for costs of providing maternity and paternity leave to public employees.
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CERTIFICATION

I certify by my signature below, under penalty of perjury under the laws of the State of
California, that the statements made in this document are true and complete to the best of my

own personal knowledge or information and belief.
.,
dr M. %{,
forney for the Claimant
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DECLARATION OF SERVICE BY EMAIL

1, the undersigned, declare as follows:

I am a resident of the County of Sacramento and I am over the age of 18 years, and not a party to
the within action. My place of employment is 980 Ninth Street, Suite 300, Sacramento,
California 95814.

On March 15, 2017, I served the:

Claimant Rebuttal Comments

School Employees: Sick Leave, 16-TC-01

Education Code Section 44977.5; Statutes 2015, Chapter 400 (AB 375)
Fresno Unified School District, Claimant

By making it available on the Commission’s website and providing notice of how to locate it to
the email addresses provided on the attached mailing list. -

I declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct, and that this declaration was executed on March 15, 2017 at Sacramento,

California.

Lotehzo Duran

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

(916) 323-3562




2/14/2017 Mailing List

COMMISSION ON STATE MANDATES

Mailing List
Last Updated: 1/19/17
Claim Number: 16-TC-01
Matter: School Employees: Sick Leave

Claimant: Fresno Unified School District

TO ALL PARTIES, INTERESTED PARTIES, AND INTERESTED PERSONS:

Each commission mailing list is continuously updated as requests are received to include or remove any
party or person on the mailing list. A current mailing list is provided with commission correspondence,
and a copy of the current mailing list is available upon request at any time. Except as provided otherwise
by commission rule, when a party or interested party files any written material with the commission
concerning a claim, it shall simultaneously serve a copy of the written material on the parties and
interested parties to the claim identified on the mailing list provided by the commission. (Cal. Code Regs.,
tit. 2, § 1181.3)

Amber Alexander, Department of Finance
915 L Street, Sacramento, Ca

Phone: (916) 445-0328
Amber.Alexander@dof.ca.gov

Socorro Aquino, State Controller's Office

Division of Audits, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-7522

SAquino@sco.ca.gov

Harmeet Barkschat, Mandate Resource Services,LLC
5325 Elkhom Blvd. #307, Sacramento, CA 95842
Phone: (916) 727-1350

harmeet@calsdrc.com

Lacey Baysinger, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-0254

Ibaysinger@sco.ca.gov

Keith Bray, General Counsel, CSBA Director, ELA, California School Boards Association
3251 Beacon Boulevard, West Sacramento, CA 95691

Phone: (916) 669-3270

kbray@csba.org

Mike Brown, School Innovations & Advocacy

5200 Golden Foothill Parkway, El Dorado Hills, CA 95762
Phone: (916) 669-5116

mikeb@sia-us.com

J. Bradley Burgess, MGT of America
895 La Sierra Drive, Sacramento, CA 95864

http://www.csm.ca.gov/csmint/cats/print_mailing_list_from_claim.php 1/5
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Phone: (916)595-2646
Bburgess@mgtamer.com

Gwendolyn Carlos, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 323-0706

gcarlos@sco.ca.gov

Carolyn Chu, Senior Fiscal and Policy Analyst, Legal Analyst's Office
925 L Street, Sacramento, CA 95814

Phone: (916)319-8326

Carolyn.Chu@lao.ca.gov

David Cichella, California School Management Group
3130-C Inland Empire Blvd., Ontario, CA 91764
Phone: (209) 834-0556

dcichella@csmcentral.com

Marieta Delfin, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916)322-4320

mdelfin@sco.ca.gov

Andra Donovan, San Diego Unified School District

Legal Services Office, 4100 Normal Street, Room 2148, , San Diego, CA 92103
Phone: (619) 725-5630

adonovan@sandi.net

Donna Ferebee, Department of Finance

915 L Street, Suite 1280, Sacramento, CA 95814
Phone: (916) 445-3274
donna.ferebee@dof.ca.gov

Chris Ferguson, Department of Finance

Education Systems Unit, 915 L Street, 7th Floor, 915 L Street, 7th Floor, Sacramento, CA 95814
Phone: (916) 445-3274

Chris.Ferguson@dof.ca.gov

Susan Geanacou, Department of Finance

915 L Street, Suite 1280, Sacramento, CA 95814
Phone: (916) 445-3274
susan.geanacou@dof.ca.gov

Heather Halsey, Executive Director, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814

Phone: (916) 323-3562

heatherhalsey@csm.ca.gov

Rebecca Hamilton, Department of Finance

Education Systems Unit, 915 L Street, 7th Floor, Sacramento, CA 95814
Phone: (916) 445-0328

Rebecca.Hamilton@dof.ca.gov

Michael Hanson, Superintendent, Fresno Unified School District
2309 Tulare Street, Fresno, CA 93721

Phone: (5§59)457-3882

Michael. Hanson@fresnounified.org

Ed Hanson, Department of Finance

http://www.csm.ca.gov/csmint/cats/print_mailing_list_from_claim.php
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Education Systems Unit, 915 L Street, 7th Floor, Sacramento, CA 95814
Phone: (916) 445-0328
ed.hanson@dof.ca.gov

Jessica Holmes, Principal Program Budget Analyst, Department of Finance
915 L Street, Sacramento, CA 95814

Phone: (916) 445-0328

Jessica.Holmes@dof.ca.gov

Justyn Howard, Program Budget Manager, Department of Finance
915 L Street, Sacramento, CA 95814

Phone: (916) 445-1546

justyn.howard@dof.ca.gov

Mark Ibele, Senate Budget & Fiscal Review Committee

California State Senate, State Capitol Room 5019, Sacramento, CA 95814
Phone: (916) 651-4103

Mark.Ibele@sen.ca.gov

Jill Kanemasu, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-9891

jkanemasu@sco.ca.gov

Dan Kaplan, Fiscal & Policy Analyst, Legislative Analyst's Office
925 L Street, Suite 1000, Sacramento, CA 95814

Phone: (916)319-8353

Dan.Kaplan@lao.ca.gov

Anne Kato, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-5919

akato@sco.ca.gov

Jennifer Kuhn, Deputy, Legislative Analyst's Office
925 L Street, Suite 1000, Sacramento, CA 95814
Phone: (916)319-8332

Jenniferkuhn@lao.ca.gov

Jay Lal, State Controller's Office (B-08)

Division of Accounting & Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-0256

JLal@sco.ca.gov

George Landon, Deputy Superintendent, Admin. Fiscal Support, Lake Elsinore Unified School
District

545 Chaney Street, Lake Elsinore, CA 92530

Phone: (951)253-7095

George.Landon@leusd.k12.ca.us

Kimberly Leahy, Department of Finance

Education Unit, Department of Finance, 915 L Street, Sacramento, CA 95814
Phone: (916) 445-0238

Kimberly.Leahy@dof.ca.gov

Michelle Mendoza, MAXIMUS
17310 Red Hill Avenue, Suite 340, Irvine, CA 95403
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Phone: (949) 440-0845
michellemendoza@maximus.com

Yazmin Meza, Department of Finance
915 L Street, Sacramento, CA 95814
Phone: (916) 445-0328
Yazmin.meza@dof.ca.gov

Meredith Miller, Director of SB90 Services, MAXIMUS
3130 Kilgore Road, Suite 400, Rancho Cordova, CA 95670
Phone: (972)490-9990

meredithcmiller@maximus.com

Robert Miyashiro, Education Mandated Cost Network
1121 L Street, Suite 1060, Sacramento, CA 95814
Phone: (916) 446-7517

robertm@sscal.com

Keith Nezaam, Department of Finance

915 L Street, 8th Floor, Sacramento, CA 95814
Phone: (916)445-8913
Keith.Nezaam@dof.ca.gov

Andy Nichols, Nichols Consulting

1857 44th Street, Sacramento, CA 95819
Phone: (916)455-3939
andy@nichols-consulting.com

Christian Osmena, Department of Finance
915 L Street, Sacramento, CA 95814
Phone: (916) 445-0328
christian.osmena@dof.ca.gov

Arthur Palkowitz, Artiano Shinoff
Claimant Representative

2488 Historic Decatur Road, Suite 200, San Diego, CA 92106

Phone: (619)232-3122
apalkowitz@as7law.com

Keith Petersen, SixTen & Associates

P.O. Box 340430, Sacramento, CA 95834-0430
Phone: (916)419-7093

kbpsixten@aol.com

Ruth Quinto, Deputy Superintendent/CFO, Fresno Unified School District

2309 Tulare Street, Fresno, CA 93721
Phone: (559)457-6225
Ruthie.Quinto@fresnounified.org

Mark Rewolinski, MAXIMUS

808 Moorefield Park Drive, Suite 205, Richmond, VA 23236
Phone: (949) 440-0845

markrewolinski@maximus.com

Sandra Reynolds, Reynolds Consulting Group,Inc.
P.O. Box 894059, Temecula, CA 92589

Phone: (951)303-3034
sandrareynolds_30@msn.com
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Camille Shelton, Chief Legal Counsel, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814

Phone: (916) 323-3562

camille.shelton@csm.ca.gov

Carla Shelton, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814
Phone: (916) 327-6490
carla.shelton@csm.ca.gov

Steve Shields, Shields Consulting Group,Inc.
1536 36th Street, Sacramento, CA 95816
Phone: (916)454-7310
steve@shieldscg.com

Jim Spano, Chief, Mandated Cost Audits Bureau, State Controller's Office
Division of Audits, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 323-5849

jspano@sco.ca.gov

Dennis Speciale, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-0254

DSpeciale@sco.ca.gov

Amy Tang-Paterno, Educational Fiscal Services Consultant, California Department of Education
Government Affairs, 1430 N Street, Suite 5602, Sacramento, CA 95814

Phone: (916) 322-6630

ATangPaterno@cde.ca.gov

Debra Thacker, California Department of Education (E-08)

Legal Office, 1430 N Street, Suite 5319, Sacramento, CA 95814-5901
Phone: (916)319-0584

dthacker@cde.ca.gov

Thomas Todd, Assistant Program Budget Manager, Department of Finance
Education Systems Unit, 915 L Street, 7th Floor, Sacramento, CA 95814
Phone: (916) 445-0328

Thomas.Todd@dof.ca.gov

Jolene Tollenaar, MGT of America

2251 Harvard Street, Suite 134, Sacramento, CA 95815
Phone: (916) 443-411

jolene_tollenaar@mgtamer.com

Marichi Valle, San Jose Unified School District
855 Lenzen Avenue, San Jose, CA 95126

Phone: (408) 535-6141

mvalle@sjusd.org
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