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OFFICE OF THE STATE CONTROLLER
Division of Audits

3301 C Street, Suite 725

Sacramento, CA 94816

Telephone No.: (916) 323-5849

BEFORE THE
COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA

INCORRECT REDUCTION CLAIM (IRC) IRC No.: 12-4499-1-02
ON:
AFFIDAVIT OF BUREAU CHIEF
Peace Officers Procedural Bill of Rights
Program

Government Code Sections 3300-3310
Statutes 1976, Chapter 465; Statutes 1978,
Chapter 775, 1173, 1174, and 1178; Statutes
1979, Chapter 405; Statutes 1980, Chapter
1367, Statutes 1982, Chapter 994; Statutes
1983, Chapter 964; Statutes 1989, Chapter
1165; and Statutes 1990, Chapter 675

CITY OF LOS ANGELES. Claimant

I, Jim L. Spano, make the following declarations:

1) Iam an employee of the State Controller’s Office (SCO) and am over the age of 18
years.

2) Iam currently employed as a bureau chief, and have been so since April 21, 2000.
Before that, I was employed as an audit manager for two years and three months.

3) Iam a California Certified Public Accountant.
4) 1am an employee of the SCO and am over the age of 18 years.

5) Iam currently employed as a bureau chief, and have been so since April 21, 2000.
Before that, I was employed as an audit manager for two years and three months.
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6) Ireviewed the work performed by the SCO auditor.

7) Any attached copies of records are true copies of records, as provided by the City of Los
Angeles or retained at our place of business.

8) The records include claims for reimbursement, along with any attached supporting

documentation, explanatory letters, or other documents relating to the above-entitled Incorrect
Reduction Claim. :

9) A field audit of the claims for fiscal year (FY) 2003-04, FY 2004-05, FY 2005-06, FY 2006-07,
and FY 2007-08 commenced February 10, 2009, and ended on September 29, 2009.

I do declare that the above declarations are made under penalty of perjury and are true and
correct to the best of my knowledge, and that such knowledge is based on personal

observation, information, or belief.

Date: Yeser fegp 22 L2014

OFFICE OF THE STATE CONTROLLER

Mandated Cost Audits Bureau
Division of Audits
State Controller’s Office







STATE CONTROLLER’S OFFICE ANALYSIS AND RESPONSE
TO THE INCORRECT REDUCTION CLAIM BY
THE CITY OF LOS ANGELES

For Fiscal Year (FY) 2003-04, FY 2004-05, FY 2005-06, FY 2006-07, and FY 2007-08

Peace Officers Procedural Bill of Rights Program
Government Code Sections 3300-3310
Statutes 1976, Chapter 465;

Statutes 1978, Chapter 775, 1173, 1174, and 1178;
Statutes 1979, Chapter 405;

Statutes 1980, Chapter 1367;

Statutes 1982, Chapter 994;

Statutes 1983, Chapter 964;

Statutes 1989, Chapter 1165; and
Statutes 1990, Chapter 675

SUMMARY

The following is the State Controller’s Office’s (SCO) response to the Incorrect Reduction Claim (IRC)
that the City of Los Angeles submitted on September 28, 2012. The SCO audited the city’s claims for
costs of the legislatively mandated Peace Officers Procedural Bill of Rights (POBOR) Program for the
period of July 1, 2003, through June 30, 2008. The SCO issued its final report on September 29, 2009
(Exhibit ITI).

The city submitted reimbursement claims totaling $50,281,773 (Exhibit IV)—$10,076,122 for fiscal year
(FY) 2003-04, $8,749,350 for FY 2004-05, $9,395,485 for FY 2005-06, $8.457,653 for FY 2006-07, and
$13,603,163 for FY 2007-08. Subsequently, the SCO audited these claims and determined that
$20,131,194 is allowable and $30,150,579 is unallowable. The city claimed ineligible costs and misstated
productive hourly wage rates.

The following table summarizes the audit results:

Actual Costs Allowable Audit
Cost Elements Claimed per Audit Adjustment

July 1, 2003, through June 30, 2004
Direct costs:

Salaries $ 4,858,882 $§ 2,110,512 $ (2,748,370)

Benefits 1,519,373 654,782 (864,591)

Services and supplies 708,683 — (708,863)
Total direct costs 7,086,938 2,765,294 (4,321,644)
Indirect costs 2,989,184 1,279,800 (1,709,384)
Total program costs $ 10,076,122 4,045,094 $ (4,321,644)

Less amount paid by the State

Allowable costs claimed in excess of (less than) amount paid $ 4,045,094



Allowable Audit
per Audit Adjustment

$ 1,751,065 $ (2,650,369)
636,890 (962,359)

2,387,955  (3,612,728)
1,114,991 (1,633,676)

Actual Costs
Cost Elements Claimed

July 1, 2004, through June 30, 2005
Direct costs:

Salaries $ 4,401,434

Benefits 1,599,249
Total direct costs 6,000,683
Indirect costs 2,748,667
Total program costs $ 8,749,350

Less amount paid by the State '

Allowable costs claimed in excess of (less than) amount paid

July 1, 2005, through June 30, 2006

Direct costs:

3,502,946 § (5,246,404)

$ 3,502,946

$ 1,993,037 $ (2,992,365)
765,985  (1,150,199)

2,759,022  (4,142,564)
1,012,656  (1,481,243)

Salaries $ 4,985,402
Benefits 1,916,184
Total direct costs 6,901,586
Indirect costs 2,493,899
Total program costs $ 9,395,485

Less amount paid by the State '

Allowable costs claimed in excess of (less than) amount paid

July 1, 2006, through June 30, 2007

Direct costs:

3,771,678 §$ (5,623,807)
(3,771,678)

8 =

$ 1,800,575 § (2,715,806)
784,387  (1,182,359)

2,584,962  (3,898,165)
797,347  (1,177,179)

‘Salaries $ 4,516,381
Benefits 1,966,746
Total direct costs 6,483,127
Indirect costs 1,974,526
Total program costs $ 8,457,653

Less amount paid by the State '

Allowable costs claimed in excess of (less than) amount paid

July 1. 2007, through June 30, 2008

Direct costs:

3,382,309 $ (5,075,344)
(3,382,309) —

$ -

$ 2,664,537 § (4,035,423)
1,267,328  (1,917,523)

3,931,865  (5,952,946)
1,497,302 (2,221,050)

Salaries $ 6,699,960
Benefits 3,184,851
Total direct costs 9,884,811
Indirect costs 3,718,352
Total program costs $ 13,603,163

Less amount paid by the State '

Allowable costs claimed in excess of (less than) amount paid

5,429,167 $ (8,173,996)

$ 5429167



Actual Costs Allowable Audit

Summary: July 1, 2003, through June 30, 2008 Claimed per Audit Adjustment
Direct costs:
Salaries $ 25,462,059 $ 10,319,726 $ (15,142,333)
Benefits 10,186,403 4,109,372 (6,077,031)
Services and supplies 708,683 — (708,683)
Total direct costs 36,357,145 14,429,098  (21,928,047)
Indirect costs 13,924,628 5,702,096 (8,222,532)
Total program costs $ 50,281,773 20,131,194 $ (30,150,579)
Less amount paid by the State’ (7,153,987)
Allowable costs claimed in excess of (less than) amount paid $ 12,977,207

Recap by Component

Administrative activities $ 4,072,635 $ 179,583 $ (3,893,052)
Interrogations 17,519,767 1,709,075 (15,810,692)
Adverse comment 28,689,371 18,242,536 (10,446,835)
Total program costs $ 50,281,773 $ 20,131,194 $ (30,150,579)

! Payment information current as of December 17, 2014.

I. PEACE OFFICERS PROCEDURAL BILL OF RIGHTS PROGRAM CRITERIA

Parameters and Guidelines — August 17, 2000

On July 27, 2000, the Commission on State Mandates (Commission) adopted parameters and
guidelines and corrected them on August 17, 2000, for Government Code Sections 3300-3310
Statutes 1976, Chapter 465; Statutes 1978, Chapter 775, 1173, 1174, and 1178; Statutes 1979,
Chapter 405; Statutes 1980, Chapter 1367; Statutes 1982, Chapter 994; Statutes 1983, Chapter 964;
Statutes 1989, Chapter 1165; and Statutes 1990, Chapter 675 [Tab 4]. These parameters and
guidelines are applicable to the county’s FY 2003-04, FY 2004-05, and FY 2005-06 claims.

The Commission amended the parameters and guidelines [Tab 5] on December 4, 2006, pursuant to
Statutes of 2005, Chapter 72, section 6 (AB 138), which added section 3313 to the Government Code
to direct the Commission to review the statement of decision adopted in 1999 to clarify whether the
subject legislation imposed a mandate consistent with the California Supreme Court Decision in San
Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal4™ 859 and other
applicable court decisions. The Commission found that the test claim legislation constitutes a state-
mandated program with the following changes:

e The activity of providing the opportunity for an administrative appeal to probationary and at-will
peace officers (except when the chief of police is removed), pursuant to Government Code
section 3304, is no longer a reimbursable state-mandated activity because the Legislature
amended Government Code section 3304 in 1998. The amendment limited the right to an
administrative appeal to only those peace officers “who successfully completed the probationary
period that may be required” by the employing agency and to situations in which the chief of
police is removed. (Stats. 1998, ch. 786, subsection 1.)

e The activities of obtaining the signature of the peace officer on the adverse comment or noting the
officer’s refusal to sign the adverse comment, pursuant to Government Code sections 3305 and
3306, when the adverse comment results in a new punitive action protected by the due process
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clause does not impose costs mandated by the state pursuant to Government Code section 17556,
subdivision (c).

The Commission also added the SCO’s “source document language” defining the types of
documentation required to support claimed costs. Section IV, Reimbursable Activities, requires the
city to claim actual costs. It states, in part:

To be eligible for mandated cost reimbursement for any fiscal year, only actual costs may be
claimed. Actual costs are those costs actually incurred to implement the mandated activities.
Actual cost are those cost actually incurred to implement the mandated activities. Actual cost
must be traceable and supported by source documents that show the validly of such costs,
when they were incurred and their relationship to the reimbursable activities. A source
document is a document created at or near the same time the actual cost was incurred for the
event or activity in question. Source documents may include, but are not limited to, employee
time records or time logs, sign-in sheets, invoices, and receipts.

Evidence corroborating the source documents may include, but is not limited to, worksheets,
cost allocation reports (system generated), purchase orders, contracts, agendas, training
packets, and declarations...corroborating documents cannot be substituted for source
documents.

Claimants may use time studies to support salary and benefit costs when an activity is task-
repetitive. Time study usage is subject to the review and audit by the State Controller’s
Office.

These parameters and guidelines were the version extant for the city’s FY 2006-07 claim.

The Commission amended the parameters and guidelines again [Tab 6] on March 28, 2008, to allow
claimants the options of claiming costs using a reasonable reimbursement methodology or by filing
an actual cost claim. These parameters and guidelines were the version extant for the city’s FY
2007-08 claim. The city chose the option of filing an actual cost claim.

SCO Claiming Instructions

The SCO annually issues mandated cost claiming instructions, which contain filing instructions for
mandated cost programs. The SCO issued POBOR Program claiming instructions on October 2,
2000. The October 2000 claiming instructions [File #1] are believed to be, for the purposes and scope
of the audit period, substantially similar to the version extant at the time the city filed its mandated
cost claims.

HLTHE CITY CLAIMED UNALLOWABLE SALARIES, BENEFITS, AND RELATED
INDIRECT COSTS

Issue

The city’s IRC contests Finding 1 in the SCO's final audit report issued September 29, 2009 [Exhibit
II1], related to unallowable salaries, benefits, and related indirect costs. The SCO concluded that the
city claimed ineligible salaries and benefits totaling $21,464,469 [Tab 7] because costs claimed were
for ineligible activities. Related unallowable indirect costs totaled $8,307,090. The city believes that
the SCO erred by limiting the scope of the eligible activities for the Administrative Activities,
Interrogations, and Adverse Comment cost components. We will address the issues raised by the city

IV. REIMBURSABLE ACTIVITIES
by individual cost component in the same order that they were raised by the city.
|
\



Administrative Activities

SCO’s Analysis

The city claimed salary and benefit costs for ineligible activities totaling $2,746,417 [Tab 7]. The
parameters and guidelines [Tab 4], section IV(A) (Administrative Activities, Ongoing Activities),
allow for reimbursement of the following ongoing activities:

1.

3.

Developing or updating internal policies, procedures, manuals, and other materials pertaining to
the conduct of the mandated activities.

Attendance at specific training for human resources, law enforcement, and legal counsel
regarding the requirements of the mandate.

Updating the status of POBOR cases.

During our audit of the city’s POBOR claims filed for FY 2003-04 through FY 2007-08, we
examined the time study that the city conducted in FY 2003-04. During our examination of the city’s
time study, we determined that the following two activities are reimbursable:

Status — This activity occurs in the Administrative Records Section (ARS) and involves the time
needed to update status changes within POBOR case files. Per Los Angeles Police Department
(LAPD) staff, the cases are updated for every activity and/or procedural change.

Assign — This activity solely consists of updating the database and noting the case assignment to
an investigator for adjudication.

We also determined that the following seven activities are not reimbursable:

Comment — The ARS section in Internal Affairs (IA) performs this task by creating a file and a
case number when the Professional Standards Bureau receives a “1.28” complaint form. Per
LAPD staff, this activity is an internal procedure created by LAPD to ensure compliance with the
investigation time frame of one year.

Locate — This activity denotes the time required for the Classifications Unit to read the “1.28”
(complaint form) and determine the best entity to perform the investigation. After determining
which entity will investigate, the form is sent to the ARS.

Invest — When the investigation is complete, the case file is sent to the Review and Evaluation
Section. This activity consists of updating the database to note this information.

IA Review — This activity consists of the time it takes to update the database for Internal Affairs’
Group (IAG) review. Per LAPD staff, this activity is similar to Invest, but one IAG section or
division will review the investigation of another IAG investigation unit for thoroughness, facts,
results, and conclusions. The IA review is another type of review and another change in status.

Appeal — This activity takes place when the case is sent to the Advocate Section, where another
file is created and entered into the Advocate Database. Per LAPD staff, the case is at this point,
in the appeal phase and is no longer being investigated or reviewed. This activity pertains to the
procedural process of transferring a case in the Advocate Unit, tracking the appeal process, and
tracking the case.




e Note - This activity consists of distributing copies of the face sheet (which contains the summary
of allegations and the names of the involved parties) to concerned entities. This activity occurs in

the ARS and is based on the time it takes to update the database for the activity.

e Close out — The ARS closes out the case file and documents this activity. This activity is a

database update function.

The Commission staff analysis (dated July 27, 2000) [Tab 8] for the proposed parameters and
guidelines noted that “before the test claim legislation was enacted, local law enforcement agencies
were conducting investigations, issuing disciplinary hearings, and maintaining files for those cases.”

Accordingly, it is our understanding that reimbursement is unallowable for activities related to
managing case files. The parameters and guidelines allow reimbursement for those activities that

relate to updating the status report of the mandate-related activities.

City’s Response

Administrative Activities Cost Component

For the Administrative Activities cost component, the City claimed $2,864,828 in salaries and
benefits for the audit period. The SCO determined that $118,411 is allowable and $2,746,417 is
unallowable. The SCO disallowed the costs because it believed the City claimed reimbursement
for unallowable activities. Related unallowable indirect costs totaled $1,054,878. The total
disallowed costs were $3,801,295.

The City claimed costs for nine activities under this component. The SCO determined that the
following two activities are reimbursable:

Status: This activity occurs in the Administrative Records Section (ARS) and involves the
time needed to update status changes within POBOR case files. Per LAPD staff, the cases are
updated for every activity and/or procedural change.

Assign: This activity consists solely of updating the database and noting the case assignment
to an investigator for adjudication.

The SCO disallowed all costs claimed for all other activities included in the Administrative
Activities component of the claims. The seven activities as defined by the City's Police
Department are as follows:

Locate: This activity denotes the time required for the Classifications Unit to read the
complaint form and determine the best entity to perform the investigation. After determining
which entity will investigate, the form is sent to the Administrative Records Section,

Invest: When the investigation is complete, the case file is sent to the Review and Evaluation
Section. This activity consists of updating the database to note this information.

IA Review: This activity consists of the time it takes to update the database for Internal
Affairs Group (IAG) review. Per LAPD staff, this activity is similar to Invest, but one JAG
section or division will review the investigation of another 1AG investigation unit for
thoroughness, facts, results, and conclusions. It is another level of review and another change
in status.

Appeal: This activity takes place when the case is going to the Advocate Section, where
another file is created and entered into the Advocate Database. Per LAPD staff, the case is in
the appeal phase and is no longer being investigated or reviewed. This activity pertains to the
procedural process of transferring a case in the Advocate Unit, tracking the appeal process,
and tracking where the case is in the process.




e Note: This activity consists of distributing copies of the face sheet, which contains the
summary of allegations and the names of the involved parties, to concerned parties. This
activity occurs in ARS and is based on the time it takes to update the database for the activity.

e  Close Out: Staff of ARS closes out the case file and documents this activity. This activity is a
database update function.

The SCO's audit adjustment is based on their contention that the costs are unallowable because the
City claimed reimbursement for activities that are not identified in the parameters and guidelines
as reimbursable costs. As mentioned above, the SCO found that only two (2) of the nine (9)
administrative activities included in the City's time study were allowable. The SCO determined
that seven (7) administrative activities for which time was claimed by the City are not
reimbursable because they include a number of administrative steps not covered by the parameters
and guidelines and are not necessary to complete the administrative activities associated with each
case. The SCO believes the activities are related to managing those case files.

The City finds the SCO has incorrectly interpreted the parameters and guidelines and statement of
decision for the POBOR program. Their extremely narrow and limited interpretation has resulted
in the disallowance of nearly 95% of the costs. The City does not agree with the SCO's
interpretation of what is necessary to comply with the constitutional "due process" activities
afforded all government employees and what additional activities are imposed on peace officers
by the POBOR mandate. The City asserts that all of the seven activities are necessary for a local
agency the size and complexity of the Los Angeles Police Department to carry out the
administrative activities associated with the mandate.

SCO’s Comment

The city states its belief that we deemed “that the seven (7) administrative activities for which time
was claimed by the city are not reimbursable because they include a number of administrative steps
not covered by the parameters and guidelines and are not necessary to complete the administrative
activities associated with each case.” While the city is correct that we deemed the seven activities to
be outside the scope of the mandated program, our audit report does not state that the seven activities
in question are “not necessary to complete the administrative activities associated with each case.”
The issue is whether or not those activities are reimbursable under the mandated program. We
determined that the costs claimed were for activities related to managing case files, not the
reimbursable activity of updating the status report of the mandate-related activities. Our final audit
report [Exhibit ITI] was issued on September 29, 2009. Since that time, the city has not provided any
additional information or clarification identifying how the seven activities in question constitute the
reimbursable activity of updating the status report of the mandate-related activities.

The city also states, “that all of the seven activities are necessary for a local agency the size and
complexity of the Los Angeles Police Department to carry out the administrative activities associated
with the mandate.” However, the size and complexity of the city’s Police Department has no bearing
on whether or not the costs are reimbursable under the mandated program.

The city also states that it “does not agree with SCO’s interpretation of what is necessary to comply
with the constitutional ‘due process’ activities afforded all government employees.” However, our
audit report includes no references or findings related to compliance with constitutionally protected
due process activities. Further, we made no such interpretation when conducting our audit, as
suggested by the city. The scope of our audit appears on page 2 of the audit report, which states:

We conducted our audit to determine whether costs claimed represent increased costs resulting
from the POBOR Program for the period of July 1, 2003, through June 30, 2008. Our audit scope
included, but was not limited to, determining whether costs claimed were supported by appropriate
source documents, were not funded by another source, and were not unreasonable and/or
excessive.



The city is taking the reimbursable activity of “updating” out of context. In the staff analysis for the
proposed POBOR Program’s parameters and guidelines (Item #10 in the Commission hearing of
July 27, 2000) (Tab 8), the Commission discussed its analysis of the test claimant’s proposed
parameters and guidelines for administrative activities. On page 901, this analysis addresses the
following related to “updating the status of the POBOR cases:”

Before the test claim legislation was enacted, local law enforcement agencies were conducting
investigations, issuing disciplinary actions, and maintaining files for those cases.” “Accordingly,
staff has modified this component to provide that claimants are eligible for reimbursement for
“updating the status report of the POBAR cases.”

Therefore, it is still our contention that these activities are part of file maintenance activities that go
beyond what the reimbursable activity intended and are unallowable for reimbursement. To the extent
that the city claimed costs for activities not identified as reimbursable under the mandated program,
the costs are unreasonable, regardless of the reason that the costs were incurred.

Interrogations
SCO’s Analysis

The city claimed salary and benefit costs for ineligible activities totaling $11,289,312 [Tab 7]. The
parameters and guidelines [Tab 4] (section IV(C) (Interrogations) state that claimants are not eligible
for interrogation activities when an interrogation of a peace officer occurs in the normal course of
duty. It further states:

When required by a seriousness of investigation, compensating the peace officer for interrogations
occurring during off-duty time in accordance with regular department procedures.

The parameters and guidelines (section IV(C) also state that the following activities are reimbursable:
Tape recording the interrogation when the peace officer employee records the interrogation.

Providing prior notice to the peace officer regarding the nature of the interrogation and
identification of the investigating officers.

The city claimed the following 15 activities under the cost component of Interrogations:

Admin Task (Administrative Task)
Call out

CO Contact (Commanding Officer Contact)
Evidence Collect

Interview in person

Interview Telephone

Kickback Editing
Meet/Brief/Notify

Non-Evidence Task

10. Paraphrasing

11. Prep for Interview

12. Report Formatting

13. Telephone contact

14. Travel

15. VI Computer Task

RPN W=



The city did not provide a formal description of these activities. LAPD staff stated that these activities
involved time for conducting investigations, collecting evidence, writing reports, and editing reports.
We determined that these activities are unallowable because they relate to the investigation process.
While the activities numerated above were not included in the city’s time study, we noted that the
city's time study did include the following five activities under the component of Interrogations that
were not included in its claims:

e Interview — Conducting the interrogation of the accused officer. The start and end time of the
interrogation is noted. Per LAPD staff, interrogations usually take place during normal working
hours and rarely happen during overtime (accused officer's off-duty time). The city's time study
did not specify if and when the officers were paid overtime for the interviews.

e ID, ID-A, ID-W - Providing prior notice to the officer (accused and/or witness) regarding the
nature of the interrogation and identification of the investigating officer. This activity occurs in
the Administrative or Criminal Investigation Division.

e Determine — Determination of the investigating officers. This activity is assigned to the section
Officer-in-Charge (OIC).

e Tape —Tape recording the interrogation. Per LAPD staff, this activity rarely happens. In fact, no
time increments were claimed for the tape recording activity.

e Booking tape — Booking (storing) the tape at the Scientific Investigation Division.

We were able to calculate how much time was spent to conduct the five activities that were omitted
from the city’s claims. We also determined that four of the activities (ID, Determine, Tape, and
Booking tape) are allowable and one activity (Interview) is unallowable. Interview is unallowable
because the city indicated that most peace officer interviews occur during normal working hours. In
addition, the city did not keep track of the instances when officers were compensated for interviews
that took place during their off-duty time.

City’s Response

For the Interrogations cost component, the city claimed $12,505,518 in salaries and benefits for
the audit period. The SCO determined that $1,216,206 in salaries and benefits is allowable and
$11,289,312 is unallowable. The costs were unallowable because, according to the SCO, the City
claimed reimbursement for unallowable activities. The related unallowable indirect costs totaled
$4,525,705. The total direct and indirect costs for the audit period were $15,815,017.

The parameters and guidelines for the POBOR program allow the following activities for
reimbursement under the Interrogation cost component:

e  When required by the seriousness of the investigation, compensating the peace officer for
interrogations occurring during the off-duty time in accordance with regular department
procedures.

e Providing prior notice to the peace officer regarding the nature of the interrogation and
identification of the investigating officers.

e  Tape recording the interrogation when the peace officers employee records the interrogation.

e Providing the peace officer employee with access to the recording prior to any further
investigation at a subsequent, or if any further proceedings are contemplated.



e Producing transcribed copies of any notes made by a stenographer at an interrogation, and
copies of reports or complaints made by investigators or other persons, except those that are
deemed confidential, when requested by the officer.

The City claimed the following 15 activities under the cost component of Interrogations:

Admin Task (Administrative Task)
Call Out

Contact (Commanding Officer Contact)
Evidence Collect

Interview inperson

Interview Telephone

Kickback Editing
Meet/Brief/Notify

Non-Evidence Task

Paraphrasing

Prep for Interview

Report Formatting

Telephone Contact Travel

VI Computer Task

The SCO determined that the activities above are unallowable because they relate to the
investigation process. In explaining its position in its final audit report, the SCO referenced the
CSM’s final staff analysis. The SCO stated: “In reference to compensation and timing of the
interrogation pursuant to Government Code section 3303, subdivision (a), the CSM final staff
analysis to the adopted parameters and guidelines states:

It does not require local agencies to investigate an allegation, prepare for the interrogation,
and review the responses given by the officers and/or witnesses, as implied by the claimant's
proposed language. Certainly, local agencies were performing these investigative activities
before POBOR was enacted.

In addition, the amended parameters and guidelines (section VIC.-Interrogations) state that
the Investigative activities, including assigning an investigator to the case, reviewing the
allegations, communicating with other departments, visiting the scene of the alleged incident,
gathering evidence, identifying and contacting complainants and witnesses are not
reimbursable.

The City disagrees with the State Controller's interpretation of the primary eligible activities of the
Interrogation component. The City asserts the Parameters and Guidelines, as amended by the
CSM based on the Controller's request at its March 28, 2008 hearing, do not accurately reflect the
original Statement of Decision which found that eligible costs included: “Conducting the
investigation when the peace officer is on duty, and compensating the peace officer for off-duty
time in accordance with regular department procedures are new requirements not previously
imposed on local agencies and school districts.” The Controller has limited reimbursement to only
officers being compensated for overtime. The City believes the costs for conducting interrogations
during regular work time is reimbursable, as is preparation for those interrogations.

The City's position is based on the SCO's interpretation of the POBOR Parameters and Guidelines
used when auditing the claims. That interpretation is not consistent with the Statement of
Decision. The Statement of Decision is given deference when there is a discrepancy between the
finding of a judicial body (CSM) and the documents that arise from that finding.

The Commission, in 1999, addressed the various POBOR test claim statutes which provide

safeguards and protections of peace officers that are subject of investigation or discipline. Of
primary concern is whether, or to what extent, these safeguards or protections were more
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expansive that those already in existence through statute, case law and the Constitution. As
evidenced in the SOD, the Commission clearly made sure it separated out the pre-existing due
process rights and to delineate the scope and extent of those state mandated activities. The SOD
stated:

Government Code section 3303, subdivision (a) establishes procedures for the timing and
compensation of a peace officer subject to investigation and interrogation by an employer.

This section requires that the interrogation be conducted at a reasonable hour, preferably at a time
when the peace officer is on duty, or during the "normal waking hours" of the peace officer, unless
the seriousness of the investigation requires otherwise. If the interrogation takes place during the
off-duty time of the peace officer, the peace officer "shall" be compensated for the off-duty time in
accordance with regular department procedures.

The claimant contended the Government Code section 3303, subdivision (a) results in the payment
of overtime to the investigated employee and, thus imposes reimbursable state mandated activities.
The claimant stated the following:

“If a typical police department works in three shifts, such as the Police Department for this City,
two-thirds of the police force works hours that are not consistent with the work hours of the
Investigators in the Internal Affairs section. Even in smaller departments without such a section,
hours conflict if command staff assigned to investigate works a shift different than the employees
investigated. Payment of overtime occurs when the employees investigated or those performing
the required investigation, or is at least a potential risk to an employer for the time an employee is
interrogated pursuant to this section.”

The Commission agreed. Conducting the investigation when the peace officer is not on duty, and
compensating the peace officer for off-duty time in accordance with regular department
procedures are new requirements not previously imposed on local agencies and school districts.
(See pages 12 and 13 of the SOD).

On November 30, 1999, the CSM adopted its SOD that the test claim legislation constitutes a
partial reimbursable state mandated program. The City re-examined the statement of decision and
noted that the SCO is taking the language in their response out of context. The language cited by
the City is found in the SOD titled "Compensation and Timing of an Interrogation.” The purpose
of this section was to address the test claimant's assertion that government code section 3303,
subdivision (a) results in payments of overtime to the investigated employee and, thus imposes
reimbursable state mandated activities. (See page 12 and 13 of the SOD).

The use of the conjunctive "and" and the plural "requirements" refers to the fact that the
Commission found that both costs of conducting the interrogation during on-duty hours and the
costs of paying overtime for off-duty time are reimburseable [sic] activities of the mandate. Based
on the above, the City believes it properly claimed the costs of conducting the interrogation while
the officer was on duty and those costs for compensating officers when the interrogation was
performed during off-duty hours.

SCO’s Comment

The city is objecting to our determination that costs related to interrogations conducted during a
police officer’s regular on duty time are unallowable. This issue has appeared often in the
administrative record of this mandated program. The city believes that the Commission determined
costs for conducting interrogations during regular on-duty time and preparing for those interrogations
to be allowable in the statement of decision and then erred when the parameters and guidelines were
initially adopted and then again when the parameters and guidelines were amended. We disagree.
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The city is relying solely on language that appears in the statement of decision. However, the
statement of decision does not define the reimbursable activities. The purpose of the statement of
decision [Tab 3] is stated on page 2 of that document, as follows:

Issue: Does the test claim legislation, which established rights and procedures for peace
officers subject to investigation or discipline, constitute a reimbursable state mandated
program within the meaning of article XIHI B, section 6 of the California Constitution and
Government Code section 17514?

On November 30, 1999, the Commission adopted its statement of decision that the test claim
legislation constitutes a partial reimbursable mandated program within the meaning of Article XIII B,

"section 6 of the California Constitution, and Government Code section 17514. On June 20, 2000, the
draft staff analysis and claimant’s parameters and guidelines as modified by Commission staff were
issued to the interested parties. The draft staff analysis was based on a review of the claimant’s
proposed parameters and guidelines, the test claim legislation, and the Commission’s statement of
decision. Subsequently, the reimbursable activities were written into regulation when the Commission
adopted the parameters and guidelines for POBOR on July 27, 2000, and corrected them on August
17,2000 [Tab 4].

We re-examined the statement of decision and noted that the city is taking the language cited in its
response out of context. The language cited by the city is found in the Compensation and Timing of
an Interrogation section of the statement of decision. The purpose of this section was to address the
test claimant’s assertion that Government Code section 3303, subdivision (a) results in the payment of
overtime to the investigated employee and, thus, imposes reimbursable state mandated activities.

Further, the city is basing its entire argument on one sentence in the original statement of decision
that reads “Conducting the investigation when the peace officer is on duty, and compensating the
peace officer for off-duty time in accordance with regular department procedures are new
requirements not previously imposed on local agencies and school districts.” Based on this one
sentence, the city goes on to conclude that conducting investigations of peace officers is a
reimbursable activity, which would include all investigative costs and interrogation costs incurred.
This is an enhanced conclusion, given the circumstances surrounding the issue addressed by the
Commission in that portion of the statement of decision.

The Commission evaluated only the test claimant’s assertion that the test claim legislation imposed
the payment of overtime to the investigated employee. The city ignores all of the language that
prefaces the Commission staff analysis of this issue, which states that “The procedures and rights
given to peace officers under section 3303 do not apply to any interrogation in the normal course of
duty, counseling, instruction, or informal admonition by a supervisor.” The Commission even
italicized the word “not” to make its point clear. Therefore, the Commission had already made a
determination that costs incurred for interrogations conducted during a peace officer’s normal duty
hours were not reimbursable before the evaluation of the test claimant’s assertion about overtime
costs even began. In addition, the test claimant’s assertion and the Commission staff analysis in this
section of the statement of decision did not include any references to investigation costs. Regardless,
the city is using the Commission staff’s language stating its conclusion about overtime costs as
support for its contention that all interrogation and investigation costs are reimbursable. The city is
apparently suggesting that the Commission staff somehow contradicted itself and reached a totally
different conclusion from the one it had already emphasized in the beginning of its analysis. We
believe that the city’s conclusion is unsupported and unreasonable.
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To fully understand the Commission’s intent in relation to the Interrogation activity, we also re-
examined the Commission’s staff analysis for the proposed parameters and guidelines (Item #10 for
its hearing of July 27, 2000) [Tab 8] regarding the Interrogations cost component. This document
contains the following language:

Section IV, (C) (1) and (2), Compensating and Timing of an Interrogation, Interrogation Notice
The Commission’s Statement of Decision includes the following reimbursable activity:

“Conducting an interrogation of a peace officer while the office is on duty, or compensating the
peace officer for off-duty time in accordance with regular departmental procedures. (Gov. Code, §
3303, subd. (a).)”

This activity was derived from Government Code section 3303, subdivision (a), which establishes
the timing and compensation of a peace officer subject to an interrogation. Section 3303,
subdivision (a) requires that the interrogation be conducted at a reasonable hour, preferably at a
time when the peace officer is on duty, or during the normal waking [sic] hours of the peace
officer, unless the seriousness of the investigation requires otherwise. At the test claim phase, the
claimant contended that this section resulted in the payment of overtime to the peace officer
employee [emphasis added]. (See page 12 of the Commission’s statement of decision.)

The staff analysis goes on to state:

Government Code section 3303, subdivision (a), addresses only the compensation and timing of
the interrogation. It does not require local agencies to investigate the allegation, prepare for the
interrogation, conduct the interrogation, and review the responses given by the officers and/or
witnesses as implied by the claimant’s proposed language. Certainly, local agencies were
performing these investigative activities before POBAR [sic] was enacted.

Based on the foregoing, staff has modified Section IV (C) as follows:

EES H 5 a—of officericon-dutv-or-combpen

“1. Gonducting-an-interrogation-of-a-peace-officer—while-the-office -duty—o pensating
When required by the seriousness of investigation. compensating the peace officer for
interrogations occurring during off-duty time in accordance with regular department procedures.
{Gov. Code section 3303, subd. (a).)

The Commission re-examined this issue in the final staff analysis [Tab 9] for Item #13 — Request to
Amend Parameters and Guidelines for its hearing held on December 4, 2006. Page 22 of that analysis
states:

The County of San Bernardino, the City of Sacramento, and the City of Los Angeles contend that
ivestigation costs and the cost to conduct the interrogation are reimbursable.

However,...the Commission has already rejected the arguments raised by the County and Cities
for reimbursement of investigation costs and the cost to conduct the interrogation.

Therefore, to state that interrogations conducted during an officer’s regular on-duty time, preparing
for those interrogations, and conducting investigations of peace officers are reimbursable activities is
contrary to the preponderance of evidence found in the administrative record for this mandated
program.

The city is attempting to expand the Commission’s staff analysis of the Interrogations cost component
to include activities that were not included in the adopted parameters and guidelines. The adopted
parameters and guidelines [Tab 4] (section IV(C) — Interrogation) state that “claimants are not
eligible for reimbursement for the activities listed in this section when an interrogation of a peace
officer is in the normal course of duty, counseling, instruction, or informal verbal admonishment by,
or any other routine or unplanned contact with, a supervisor or any other public safety officer.” The
document goes on to specify five activities that are reimbursable.
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Section IVC (1) describes only one reimbursable activity that relates to interrogations. It states
“when required by seriousness of investigation, compensating the peace officer for interrogations
occurring during off-duty time in accordance with regular department procedures.”

To state that interrogations conducted during an officer’s regular on-duty time are reimbursable is
contrary to the wording that appears in the statement of decision, the staff analysis for the proposed
parameters and guidelines, and the adopted parameters and guidelines. Therefore, the preponderance
of evidence on this issue does not support the city’s contention.

Adverse Comment
SCO’s Analysis

The city claimed salary and benefit costs for ineligible activities totaling $7,428,740 [Tab 7].
Depending on the circumstances surrounding an adverse comment, the parameters and guidelines,
section IV(D) (Adverse Comment), allow some or all of the following four activities upon receipt of
an Adverse Comment:

e Providing notice of adverse comment;
¢ Providing an opportunity to review and sign the adverse comment;
e Providing an opportunity to respond to the adverse comment within 30 days; and

¢ Noting on the document the peace officer’s refusal to sign the adverse comment and obtaining the
signature or initials of the peace officer under such circumstances.

The parameters and guidelines also state:

Included in the foregoing are review of circumstances or documentation leading to adverse
comment by supervisor, command staff, human resources staff or counsel, including
determination of whether same constitutes an adverse comment; preparation of comment and
review for accuracy; notification and presentation of adverse comment to officer and notification
concerning rights regarding same; review of response to adverse comment, attaching same to
adverse comment and filing.

The city claimed costs for 16 activities under this cost component. During our examination of the
city’s time study, we determined that the following 11 activities are reimbursable:

¢ Review — This activity involves the review of the “1.28” (complaint form) and the circumstances
leading to the adverse comment. This is the preliminary review of the comment to determine if it
is an adverse comment and warrants further investigation. The Complaint Classification Unit
performs this activity. This activity also includes the time it takes to prepare a face sheet
concerning the complaint.

e Note — This activity consists of providing notice to the peace officer of the adverse comment or
complaint fact sheet. This activity is associated with the first notice of adverse comment to the
officer that an investigation is taking place.

e Respond — This activity is also associated with providing first notice of adverse comment and
that an investigation is taking place. The activity provides the officer with an opportunity to
respond within 30 days.

e Sign — This activity occurs when the officer under investigation reviews and signs the adverse

comment or complaint fact sheet, which is the first notice of complaint from Internal Affairs.
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e Refuse — If the accused officer refuses to sign the face sheet or initial the adverse comment, the
time involved is noted.

e Approval — This activity consists of the review by Internal Affairs Management of a completed
case prior to sending the case to an Area or Division for notification to the officer under
investigation.

e Adjudication — This activity consists of the time spent by the Command Officer (accused
officer's supervisor) of the Area to adjudicate the complaint. This activity would include a review
of the completed complaint and the formulation of a Letter of Transmittal (LOT).

e CO review — According to LAPD staff, CO review is closely tied with “Adjudication.” This
activity consists of the time spent by the commanding officer of the Area to review the complaint
and LOT.

e Preparation — This activity consists of the preparation of the Charge Sheet for the Chief of
Police to sign.

e Serve — This activity entails ensuring that the accused officer is served with the Charge Sheet and
obtaining the officer’s signature or noting the officer’s refusal to sign the Charge Sheet.

e Accuracy —This activity involves reviewing the accused officer’s response to the complaint or
“1.28” (complaint form).

The city also claimed the following five activities that are not reimbursable:

e Preliminary — This activity involves investigating the circumstances surrounding the adverse
comment.

e Collect — This activity consists of the preliminary investigation conducted by supervisors,
detectives, and the command staff in the area where the complaint was taken. This activity can
include report writing, interviews, or any activity where information is gathered for the “1.28”
(complaint form).

e Area invest — This activity consists of the time spent by the areas to investigate the complaint or
“1.28” (complaint form). This activity occurs after the preliminary investigation.

e Inspect — This activity occurs when the assigned advocate reviews the investigation for status and
thoroughness.

e RE invest -This activity involves the time needed to conduct any additional investigations.

These activities were unallowable because they are part of the city’s investigative process and we
noted that investigative activities are ineligible for reimbursement.

City’s Response

The City claimed $20,278,116 in salaries and benefits for the Adverse Comment component in
the audit period. The Controller determined that $12,849,376 is allowable and $7,428,740 is
unallowable. The SCO deemed the costs were unallowable because the City claimed
reimbursement for unallowable activities. The related disallowed or unallowable indirect costs
were $2,726,507. The total disallowed costs contested by the City for this component is
$10,115,247.
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The City identified 16 activities in its time study under this cost component. The Controller
found that II activities were eligible for reimbursement and five were not. The City appreciates
the fact the Controller did find the majority of the activities were reimbursable. Once again, the
disagreement between the City and the SCO is over the interpretation of the parameters and
guidelines and original statement of decision. The Controller commented the five disallowed
activities are part of the investigative process and therefore, not reimbursable. It is the City's
position that most of those activities are necessary to meet the mandated activities necessary to
comply with the Adverse Comment requirements and therefore should be reimbursable. The
activities which the SCO disallowed which City believes are eligible for reimbursement are as
follows:

The five activities for which the City claimed costs that were disallowed by the State Controller's
office are as follows:

e Preliminary: This activity involves investigating the circumstances surrounding the adverse
comment.

‘e Collect: This activity consists of the preliminary investigation conducted by supervisors,
detectives, and the command staff in the Area where the complaint was taken. This activity
can include report writing, interviews, or any activity in which information is gathered for the
Police Department's complaint form.

e Area Invest: This activity consists of the time spent by Area staff to investigate the
complaint. This activity occurs after the preliminary investigation.

e Inspect: This activity occurs when the assigned Advocate reviews the investigation for status
and thoroughness.

¢ RE Invest: This activity involves the time needed to conduct any additional investigations.

The SCO pointed out that the amended parameters and guidelines (section IV.D.-Adverse
Comment) state that -investigating a complaint, interviewing a complainant, and preparing a
complaint investigation report are not reimbursable activities. As is the case with the other two
claim components, Interrogations and Administrative Activities, the parameters and guidelines are
not consistent with the mandate requirements and the original statement of decision.

SCO’s Comment

The city states in its response that the reimbursable activities identified by the parameters and
guidelines for the Adverse Comment .cost component “are not consistent with the mandate
requirements and the original statement of decision.” However, the city did not indicate how the
reimbursable activities cited in the parameters and guidelines for this cost component are inconsistent
with the original statement of decision.

In its response to the draft audit report, the city stated “The City does not dispute the Controller’s
statement that the revised Parameters and Guidelines (section IV(D)-Adverse Comment) state that the
‘investigating a complaint,” ‘interviewing a complainant,” and ‘preparing a complaint investigation
report’ are not reimbursable activities.” In that audit report, we stated our determination that five
activities included in the city’s time study under the Adverse Comment cost component involved
tasks related to conducting investigations and are not reimbursable activities under the mandated
program. The city does not dispute its awareness of how we determined unallowable costs under this
cost component.

Therefore, we conclude that the city is basing its argument that these activities are reimbursable on
the Commission staff analysis for the payment of overtime to peace officers being interrogated. This
analysis was addressed above for costs claimed under the Interrogations cost component and was pled
by the test claimant for activities appearing in Government Code section 3303, subdivision (a). The
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costs for Adverse Comment were pled by the test claimant for activities appearing in Government
Code sections 3305 and 3306. Accordingly, costs claimed under the Adverse Comment cost
component have no relevance to costs claimed under the Interrogations cost component. The city’s
position is an expanded interpretation of the language in the parameters and guidelines that is taken
out of context. The costs for conducting investigations were never included in the Adverse Comment
cost component as reimbursable activities.

The parameters and guidelines state that “review of circumstances or documentation leading to
adverse comment by supervisor, command staff, human resources staff or counsel” is one of
allowable activities for this component. We noted in the audit report the 11 activities included in the
city’s time study that related to the reimbursable activities cited in the Adverse Comment cost
component. However, other activities relating to starting an investigation, conducting an
investigation, summarizing investigation results, and conducting any additional investigations are not
reimbursable under the mandated program.

III. CONCLUSION

The SCO audited the City of Los Angeles’ claims for costs of the legislatively mandated Peace
Officers Procedural Bill of Rights Program (Government Code Sections 3300-3310 Statutes 1976,
Chapter 465; Statutes 1978, Chapter 775, 1173, 1174, and 1178; Statutes 1979, Chapter 405; Statutes
1980, Chapter 1367, Statutes 1982, Chapter 994; Statutes 1983, Chapter 964; Statutes 1989, Chapter
1165; and Statutes 1990, Chapter 675) for the period of July 1, 2003, through June 30, 2008. The city
claimed $50,281,773 for the mandated program. Our audit found that $20,131,194 is allowable and
$30,150,579 is unallowable. The costs are unallowable primarily because the city claimed ineligible
costs.

The Commission should find that: (1) the SCO correctly reduced the city’s FY 2003-04 claim by
$6,031,028; (2) the SCO correctly reduced the city’s FY 2004-05 claim by $5,246,404; (3) the SCO
correctly reduced the city’s FY 2005-06 claim by $5,623,807; (4) the SCO correctly reduced the
city’s FY 2006-07 claim by $5,075,344; and (5) the SCO correctly reduced the city’s FY 2007-08
claim by $8,173,996.

IX. CERTIFICATION

I hereby certify by my signature below that the statements made in this document are true and correct
of my own knowledge, or, as to all other matters, I believe them to be true and correct based upon
information and belief.

Executed on /)@cémf) €7 22,2014, at Sacramento, California, by:

bl
L. Spane Chief /#
‘Mandated Cost Audits Bureau
Division of Audits
State Controller’s Office
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BEFORE THE
. COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIM:

Government Code Sections 3300 through
3310,

As Added and Amended by Statutes of 1976,
Chapter 465; Statutes of 1978, Chapters 775,
1173, 1174, and 1178; Statutes of 1979,
Chapter 405; Statutes of 1980, Chapter 1367,
Statutes of 1982, Chapter 994; Statutes of
1983, Chapter 964; Statutes of 1989, Chapter
1165; and Statutes of 1990, Chapter 675; and

Filed on December 21, 1995;
By the City of Sacramento, Claimant.

NO. CSM 4499
Peace Officers Procedural Bill of Rights

STATEMENT OF DECISION
PURSUANT TO GOVERNMENT
CODE SECTION 17500 ET SEQ. ;
TITLE 2, CALIFORNIA CODE OF
REGULATIONS, DIVISION 2,
CHAPTER 2.5, ARTICLE 7

(Adopted November 30, 1999)

STATEMENT OF DECISION

The attached Statement of Decision of the Cornmission on State Mandates is hereby adopted in

the above-entitled matter.

This Decision shall become effechve on December 1,

JMM

Paula Higashi, Execuuy Director







BEFORE THE

COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA

IN RE TEST CLAIM:

Government Code Sections 3300 through
3310,

As Added and Amended by Statutes of 1976,
Chapter 465; Statutes of 1978, Chapters 775,
1173, 1174, and 1178; Statutes of 1979,
Chapter 405; Statutes of 1980, Chapter 1367,
Statutes of 1982, Chapter 994; Statutes of
1983, Chapter 964; Statutes of 1989, Chapter
1165; and Statutes of 1990, Chapter 675; and

Filed on December 21, 1995;
By the City of Sacramento, Claimant.

NO. CSM 4499
Peace Officers Procedural Bill of Rights

STATEMENT OF DECISION
PURSUANT TO GOVERNMENT
CODE SECTION 17500 ET SEQ;
TITLE 2, CALIFORNIA CODE OF
REGULATIONS, DIVISION 2,
CHAPTER 2.5, ARTICLE 7

(Adopted November 30, 1999)

STATEMENT OF DECISION

On August 26, 1999 the Commission on State Mandates (Commission) heard this test claim
during a regularly scheduled hearing. Ms. Pamela A. Stone appeared for the City of
Sacramento. Mr. Allan Burdick appeared for the League of California Cities/SB 90 Service.
Ms. Elizabeth Stein appeared for the California State Personnel Board. Mr. James Apps and
Mr. Joseph Shinstock appeared for the Department of Finance. The following persons were
witnesses for the City of Sacramento: Ms. Dee Contreras, Director of Labor Relations, and

Mr. Edward J. Takach, Labor Relations Officer.

At the hearing, oral and documentary evidence was introduced, the test claim was submitted,

and the vote was taken.

The law applicable to the Cornmission’s determination of a reimbursable state mandated
program is Government Code section 17500 et seq. and section 6, article XIII B of the

California Constitution and related case law.

The Commission, by a vote of 5 to 1, approved this test claim.

I
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BACKGROUND

In 1976, the Legislature enacted Government Code sections 3300 through 3310, known as the
Peace Officers Procedural Bill of Rights Act. The test claim legislation provides a series of
rights and procedural safeguards to peace officers employed by local agencies and school
districts that are subject to investigation or discipline. Legislative intent is expressly provided
in Government Code section 3301 as follows:

“The Legislature hereby finds and declares that the rights and protections

provided to peace officers under this chapter constitute a matter of statewide

concern. The Legislature further finds and declares that effective law

enforcement depends upon the maintenance of stable employer-employee

relations, between public safety employees and their employers. In order to

assure that stable relations are continued throughout the state and to further

assure that effective services are provided to all people of the state, it is

necessary that this chapter be applicable to all public safety officers, as defined

in this section, within the State of California. *
The test claim legislation applies to all employees classified as “peace officers” under specified
provisions of the Penal Code, including those peace officers employed by counties, cities,
special districts and school districts. ! The test claim legislation also applies to peace officers
that are classified as permanent employees, peace officers who serve at the pleasure of the
agency and are terminable without cause (“at-will” employees)* and peace officers on
probation who have not reached permanent status .

COMMISSION FINDINGS

Issue: Does the test claim legislation, which establishes rights and procedures for peace
officers subject to investigation or discipline, constitute a reimbursable state
mandated program within the meaning of article XIII B, section 6 of the California
Constitution and Government Code section 17514%? .

For a statute to impose a reimbursable state mandated program, the statutory language must
direct or obligate an activity or task upon local governmental agencies. In addition, the required

' Government Code section 3301 states: “For purposes of this chapter, the term public safety officer means all
peace officers specified in Sections 830.1, 830.2, 830.3, 830.31, 830.32, 830.33, except subdivision (e), 830.34,
830.35, except subdivision (c), 830.36, 830.37, 830.38, 8304, and 830.5 of the Penal Code.”

? Gray v. City of Gustine (1990) 224 Cal.App.3d 621; Binkley v. City of Long Beach (1993) 16 Cal.App.4th
1795.

3 Bell v. Duffy (1980) 111 Cal.App.3d 643; Barnes v. Personnel Department of the City of E! Cajon (1978) 87
Cal.App.3d 502.

! Government Code section 17514 defines “costs mandated by the state” as follows: ““Costs mandated by the
state’ means any increased costs which a local agency or school district is required to incur after July 1, 1980, as
a result of any statute enacted on or after January 1, 1975, or any executive order implementing any statute
enacted on or after January 1, 1975, which mandates a new program or higher level of service of an existing
program within the meaning of Section 6 of Article XIII B of the California Constitution.”




activity or task must be new, thus constituting a “new program”, or create an increased or
“higher level of service” over the former required level of service. The court has defined a “new
program” or “higher level of service” as a program that carries out the govemmental function of
providing services to the public, or a law which, to implement a state policy, imposes unique
requirements on local agencies and does not apply generally to all residents and entities in the
state. To determine if a required activity is new or imposes a higher level of service, a
comparison must be made between the test claim legislation and the legal requirements in effect -
immediately prior to the enactment of the test claim legislation. Finally, the newly required
activity or increased level of service must be state mandated and impose “costs mandated by the
sm.“’

The test claim legislation requires local agencies and school districts to take specified procedural
steps when investigating or disciplining a peace officer employee. The stated purpose of the test
claim legislation is to promote stable relations between peace officers and their employers and to
ensure the effectiveness of law enforcement services. Based on the legislative intent, the
Commission found that the test claim legislation carries out the governmental function of
providing a service to the public. Moreover, the test claim legislation imposes unique
requirements on local agencies and school districts that do not apply generally to all residents
and entities of the state. Thus, the Commission determined that the test claim legislation
constitutes a “program” within the meaning of article XIII B, section 6 of the California
Constitution.

The Commission recognized, however, that several California courts have analyzed the test
claim legislation and found a connection between its requirements and the requirements .
- imposed by the due process clause of the United States and California Constitutions. For
example, the court in Riveros v. City of Los Angeles analyzed the right to an administrative
appeal under the test claim legislation for a probationary employee and noted that the right to
such a hearing arises from the due process clause.

“The right to such a hearing arises from the due process protections of the
Fourteenth Amendment to the United States Constitution. . . . .The limited
purpose of the section 3304 appeal is to give the peace officer a chance to
establish a formal record of the circumstances surrounding his termination and
try to convince his employer to reverse its decision, either by showing that the
charges are false or through proof of mitigating circumstances [citation omitted].
This is very nearly the same purpose for the hearing mandated by due process
requirements, which must afford the officer a chance to refute the charges or
clear his name. ” (Emphasis added .)°

Thus, the Commission continued its inquiry and compared the test claim legislation to the prior
legal requirements imposed on public employers by the due process clause to determine if the
activities defined in the test claim legislation are new or impose a higher level of service.

5 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Carmel Valley Fire Protection Dist. v.
State of California (1987) 190 Cal. App.3d 521, 537; City of Sacramento v. State of California (1990) 50 Cal.3d
61, 66; Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830, 835; Gov. Code, § 17514.

¢ Riveros v. City of Los Angeles (1996) 41 Cal.App.4th 1342, 1359.




The Commission also considered whether there are any “costs mandated by the state.” Since the
due process clause of the United States Constitution is a form of federal law, the Commission
recognized that Government Code section 17556, subdivision (c), is triggered. Pursuant to
Government Code section 17556, subdivision (c), there are no “costs mandated by the state”
and no reimbursement is required if the test claim legislation “implemented a federal law
resulting in costs mandated by the federal government, unless the [test claim legislation]
mandates costs which exceed the mandate in that federal law or regulation. »’

These issues are discussed below.
The Due Process Clause of the U.S. and California Constitutions

The due process clause of the United States and California Constitutions provide that the state

shall not “deprive any person of life, liberty, or property without due process of law. ”* In the
public employment arena, an employee’s property and liberty interests are commonly at stake.

Property Interest in Employment

Property interests protected by the due process clause extend beyond actual ownership of real
estate or money. The U.S. Supreme Court determined that a property interest deserving
protection of the due process clause exists when an employee has a “legitimate claim” to
continued employment.

“To have a property interest in a benefit, a person clearly must have more than
an abstract need or desire for it. He must have more than a unilateral
expectation of it. He must, instead, have a legitimate claim of entitlement to it.

“Property interests, of course, are not created by the Constitution. Rather they
are created and their dimensions are defined by existing rules or understandings
that stem from an independent source such as state law - -rules or
understandings that secure certain benefits and that support claims of
entitlement to those benefits. ”°

Applying the above principles, both the U.S. Supreme Court and California courts hold that
“permanent” employees, who can only be dismissed or subjected to other disciplinary

T Government Code section 17513 defines “costs mandated by the federal government” as follows:

¥ “Costs mandated by the federal government’ means any increased costs incurred by a local
agency or school district after January 1, 1973, in order to comply with the requirements of a
federal statute or regulation. ‘Costs mandated by the federal government’ includes costs
resulting from enactment of state law or regulation where failure to enact that law or regulation
to meet specific federal program or service requirements would result in substantial monetary
penalties or loss of funds to public or private persons in the state. ‘Costs mandated by the
federal government does not include costs which are specifically reimbursed or funded by the
federal or state government or programs or services which may be implemented at the option of
the state, local agency, or school district. "

% U.S. Constitution, 14th Amendment; California Constitution, Article 1, §§ 7 and 15.
3 Board of Regents v. Roth (1972) 408 US. 564, 577.




measures for “cause”, have a legitimate claim of entitlement to their job and thus, possess a
property interest in continued employment.

Moreover, California courts requlre employers to comply with due process when a permanent
employee is dlsmnssed” demoted'? suspended receives a reduction in salary™ or receives a
written reprimand.

The Department of Finance and the State Personnel Board contended that due process property
rights attach when an employee is transferred. They cited Runyon v. Ellis and an SPB Decision
(Ramallo SPB Dec. No. 95-19) for support.

The Commission disagreed with the State’s argument in this regard. First, in Runyon v. Ellis,
the court found that the employee was entitled to an administrative hearing under the due
process clause as a result of a transfer and an accompanying reduction gf pay . The court did
not address the situation where the employee receives a transfer alone. ® *In addition, in
Howell v. County of San Bernardino, the court recognized that “ [a]lthough a permanent
employee’s right to continued employment is generally regarded as fundamental and vested, an
employee enjoys no such right to continuation in a particular job assignment. "7 Thus, the
Commission found that local government employers are not required to provide due process
protection in the case of a transfer.

Furthermore, although the SPB decision may apply to the State as an employer, the
Commission found that that the SPB decision does not apply to actions taken by a local
government employer.

Accordingly, the Commission found that an employee does not enjoy the rights prescribed by
the due process clause when the employee is transferred.

When a property interest is affected and due process applies, the procedural safeguards
required by the due process clause generally require notice to the employee and an opportunity
to respond, with some variation as to the nature and timing of the procedural safeguards. In
cases of dismissal, demotion, long-term suspension and reduction of pay, the California

" Slochower v. Board of Education (1956) 350 U.S. 55 1, where the U.S. Supreme Court found that a tenured
college professor dismissed from employment had a property interest in continued employment that was
safeguarded by the due process clause; Gilbert v. Homar (1997) 520 U.S. 924, where the U.S. Supreme Court
found that a police officer, employed as a permanent employee by a state university, had a property interest in
continued employment and was afforded due process protections resulting from a suspension without pay; Skelly
v. State Personnel Board (1975) 15 Cal.3d 194, where the California Supreme Court held a permanent civil
service employee of the state has a property interest in continued employment and cannot be dismissed without
due process of law.

' Skelly, supra, 15 Cal.3d 194.

2 Ng.v. State Personnel Board (1977) 68 Cal. App. 3d 600.

B Civil Service Assn. v. City and County of San Francisco (1978) 22 Cal.3d 552, 558-560.
“ Ng, supra, 68 Cal.App.3d 600, 605.

' Stanton v. City of West Sacramento (1991) 226 Cal.App.3d 1438.

' Runyon v. Ellis (1995) 40 Cal.App.4th 961.

1 Howell v. County of San Bernardino (1983) 149 Cal.App.3d 200, 205.




Supreme Court in Skelly prescribed the following due process requirements before the
discipline becomes effective:

» Notice of the proposed action;
« The reasons for the action;
s A copy of the charges and materials upon which the action is based; and

« The right to respond, either orally or in writing, to the authority initially imposing
discipline. '
In cases of short-term suspensions (ten days or less), the employee’s property interest is
protected as long as the employee receives notice, reasons for the action, a copy of the

charges, and the right to respond either during the suspension, or within a reasonable time
thereafier.

Similarly, the Commission found that in the case of a written reprimand where the employee is
not deprived of pay or benefits, the employer is not required to provide the employee with the
due process safeguards before the effective date of the written reprimand. Instead, the court in
Stanton found that an appeals process provided to the employee after the issuance of the

written reprimand satisfies the due process clause.?

The claimant disagreed with the Comrnission’s interpretation of the Stamfon case and its
application to written reprimands.

The claimant contended Stanton stands for the proposition that the due process guarantees
outlined in Skelly do not apply to a written reprimand. Thus, the claimant concluded that an
employee is not entitled to any due process protection when the employee receives a written
reprimand. The claimant cited the following language from Stamton in support of its position:

“... As the City notes, no authority supports plaintiff’s underlying assertion
that issuance of a written reprimand triggers the due process safeguards outlined
inSkelly. Courts have required adherence to Skelly in cases in which an
employee is demoted [citations omitted] ; suspended without pay [citations
omitted] ; or dismissed [citations omitted]. We find no authority mandating
adherence to Skelly when a written reprimand is issued. ”

“We see no justification for extending Skelly to situations involving written
reprimands. Demotions, suspension and dismissal all involve depriving the
public employee of pay or benefits; a written reprimand results in no such loss
to the employee. ” '

The facts in Stanton are as follows. A police officer received a written reprimand for
discharging a weapon in violation of departmental rules. After he received the reprimand, he
appealed to the police chief in accordance with the memorandum of understanding and the

® Skelly, sujsa, Cal.3d 194, 215.
® Civil Service sAgma, T21.3652, 564.
D Stantormup6 Cal.App.3d 1438, 1442,




police chief upheld the reprimand. The officer then filed a lawsuit contending that he was
entitled to an administrative appeal. The court denied the plaintiff’s request finding that that
the meeting with the police chief satisfied the administrative appeals provision in the test claim
legislation (Government Code section 3304), and thus, satisfied the employee’s due process
rights. ’

The Commission agreed that the court in Stanton held the rights outlined in Skelly do not apply
when an employee receives a written reprimand. Thus, under Skelly , the rights to receive
notice, the reasons for the reprimand, a copy of the charges and the right to respond are not
required to be given to an employee before the reprimand takes effect.

However, the court found that the employee is guaranteed due process protection upon receipt
of a written reprimand. The court found that when the appeals process takes places after the
reprimand, due process is satisfied. The court in Stanton also states the following:

“Moreover, Government Code section 3303 et seq., the Public Safety Officer
Procedural Bill of Rights Act, provides police officers who are disciplined by
their departments with procedural safeguards. Section 3304, subdivision (b)
states no punitive action may be taken by a public agency against a public safety
officer without providing the officer with an opportunity for administrative
appeal. Punitive action includes written reprimands. [Citation omitted. ] Even
without the protection afforded by Skelly , plaintiff’s procedural due process
rights, following a written reprimand,” are protected by the appeals process
mandated by Government Code section 3304, subdivision (b). » (Emphasis
added .)*

Accordingly, the Commission found that the due process clause of the United States and
California Constitutions apply when a permanent employee is

« Dismissed;

=« Demoted;

«« Suspended;

« Receives a reduction in salary; and

« Receives a written reprimand.
Liberty Interest
Although probationary and at-will employeés, who can be dismissed without cause, do not
have a property interest in their employment, the employee may have a liberty interest affected
by a dismissal when the charges supporting the dismissal damage the employee’s reputation

and impair the employee’s ability to find other employment. The courts have defined the
liberty interest as follows:

“[Aln employee’s liberty is impaired if the government, in connection
with an employee’s dismissal or failure to be rehired, makes a ‘charge

 Stanton, supra 226 Cal.App.3d 1438, 1442.




against him that might seriously damage his standing and associations in

the community, ’ such as a charge of dishonesty or immorality, or would

‘impose on him a stigma or other disability that foreclosed his freedom

to take advantage of other employment opportunities. ’ [Citations

omitted.] A person’s protected liberty interests are not infringed merely

by defamatory statements, for an interest in reputation alone is not a

constitutionally protected liberty interest. [Citations omitted.] Rather,

the liberty interest is infringed only when the defamation is made in

connection with the loss of a government benefit, such as,. . .employment.

[Citations omitted. ] ” 2 ‘
For example, in Murden v. County of Sacramento, the court found a protected liberty interest
when a temporary deputy sheriff was dismissed from employment based on charges that he was
engaging two female employees in embarrassing and inappropriate conversation regarding
sexual activities. The court noted that the charge impugned the employee’s character and
morality, and if circulated, would damage his reputation and impair his ability to find other
employment.
The court in Miurden clarified that a dismissal based on charges that the employee was unable
to learn the basic duties of the job does not constitute a protected interest.”?
When the employer infringes on a person’s liberty interest, due process simply requires notice
to the employee, and an opportunity to refute the charges and clear his or her name.
Moreover, the “name-clearing” hearing can take place affer the actual dismissal.?

Accordingly, the Commission found that the due process clauses of the United States and
California Constitutions apply when the charges supportmg the dismissal of a probationary or
at-will employee damage the employee’s reputation and impair the employee’s ability to find
other employment.

Test Claim Legislation

As indicated above, employers are required by the due process clause to offer notice and
hearing protections to permament employees for dismissals, demotions, suspensions, reductions
in salary and written reprimands. '
Employers are also required by the due process clause to offer notice and hearing protections
to probationary and at-will employees when the dismissal harms the employee’s reputation and
ability to obtain future employment.

As more fully discussed below,' the Comrnission found that the test claim legislation imposes
some of the same notice and hearing requirements imposed under the due process clause.

2 Murden v. County of Sacramento (1984) 160 Cal.App.3d 302, 308, quoting from Board of Regents v. Roth,
supra, 408 U.S. at p. 573. See alsd Paul v. Davis (1976) 424 U.S. 693, 711-712; and Lubey v. City and County
of San Francisco (1979) 98 Cal.App.3d 340.

*® Murden,suprs 0  Cal.App.342, 308.

* Murdesspral 60 Cal.App.3d 302, 310; Amett v.Kennedy (1974) 416 U.S. 134, 157; and Codd v. Velger
(197D 429 US. 624, 627.




Administrative Appeal

Government Code section 3304, as added by the test claim legislation, provides that “no
punitive action, nor denial of promotion on grounds other than merit, shall be undertaken by

any public agency without prov1d1ng the public safety officer with an opportunity for
administrative appeal. "%

Punitive action is defined in Government Code section 3303 as follows:

“For the purpose of this chapter, punitive action means any action that may
lead to dismissal, demotion, suspension, reduction in salary®, written
reprimand, or transfer for purposes of punishment. ”

The California Supreme Court determined that the phrase “for purposes of punishment” in the
foregoing section relates only to a transfer and not to other personmel actions .?’ Thus, in

transfer cases, the peace officer is required to prove that the transfer was intended for purposes
of punishment in order to be entitled to an administrative appeal. If the transfer is to
“compensate for a deficiency in performance, ® however, an appeal is not required.”® *

In addition, at least one California appellate court determined that employers must extend the
right to an administrative appeal under the test claim legislation to peace officers for other
actions taken by the employer that result in “disadvantage, harm, loss or hardship” and impact
the peace officer’s career. ¥ In Hopson, the court found that an officer who received a report
in his personnel file by the police chief regarding a shooting in violation of policies and
procedures was entitled to an administrative appeal under Government Code section 3304.

The court held that the report constituted “punitive action” under. the test claim legislation

5 In the Claimant’s comments to the Draft Staff Analysis, the claimant recited Government Code section 3304, as
amended in 1997 (Stats. 1997, c. 148) and 1998 (Stats. 1998, c. 786). These amendments made substantive
changes to Government Code section 3304 by adding subdivisions (c) through (g). These changes include a
statute of limitations conceming how long the agency can use acts as a basis for discipline, a provision prohibiting
the removal of a chief of police without providing written notice describing the reasons for the removal and an
administrative hearing, and a provision limiting the right to an administrative appeal to officers who successfully
complete the probationary period The Commission noted that neither the 1997 nor 1998 sistutes are alleged in
this test claim.

% The courts have held that “reduction in salary” includes loss of skill pay (McManigal v. Gty of Seal Beach
(1985) 166 Cal.App.3d 975, pay grade (Baggeit v. Gales (1982) 32 Cal.3d 128, rank (White v. County o
Sacramento (1982) 3 1 Cal. 3d 676, and probationary rank (Henneberque v. City of Culver City (1983) 147
Cal.App.3d 250.

 White v. County of Sacramento (1982) 31 Cal.3d 676.

* Holcomb v. City of Los Angeles (1989) 210 Cal.App.3d 1560; Heyenga v. City of San Diego (1979) 94
Cal.App.3d 756; Orange County Employees Assn., Inc. v. County of Orange (1988) 205 Cal. App.3d 1289.

? The claimant testified that what constitutes a tramsfer for purposes of punishment is in the eyes of the employee.
The claimant stated that in the field if labor relations, peace officers will often request a full POBOR hearing and
procechre on a transfer which is not acceptable to the officer in question, even though the transfer is not
acoompanied by a reduction in pay or benefits and no disciplinary action has been taken.

¥ Hopson v. City of Los Angeles (1983) 139 Cal.App. 3d 347, 354, relying on White v. County of Sacramento
(1982) 31 Cal.3d 676, 683.




based on the source of the report, its contents, and its potential impact on the career of the
officer.”

The Commission recognized that the test claim leglslanon does not specifically set forth the
hearing procedures required for the administrative appeal. Rather, the type of administrative
appeal is left up to the discretion of each local agency and school district.” The courts have
determined, however, that the type of hearing required under Government Code section 3304
must comport with standards of fair play and due process . ¥

The Department of Finance and the State Personnel Board contended that Governrnent Code
section 3304 does not require an administrative appeal for probationary and at-will employees.
They cited Government Code section 3304, subdivision (b), as it is currently drafted, which
provides the following: “No punitive action, nor denial of promotion on grounds other than
merit, shall be undertaken by any public agency against any public safety officer who has
successfully completed the probationary period that may be required by his or her employing
agency without providing the public safety officer with an opportunity for administrative
appeal. ”

However, the Commission determined that the italicized language in section 3304,
subdivision (b), was added by the Legislature in 1998 and became effective on January 1,
1999. (Stats. 1998, c. 768). When Government Code section 3304, subdivision (b), was
originally enacted in 1976, it did not limit the right to an administrative appeal to permanent
employees only. Rather, that section stated the following:

“(b) No punitive action, nor denial of promotion on grounds other than

merit, shall be undertaken by any public agency without providing the

public safety officer with an opportunity for administrative appeal. ”
Accordingly, the Commission found that an administrative appeal under Govemment Code
section 3304, subdivision (b), was required to be provided to probationary and at-will
employees faced with punitive action or a denial of promotion until December 3 1, 1998.
The Department of Finance also contended that the cost of conducting an administrative

hearing is already required under the due process clause and the Skelly case, which predate the
test claim legislation.

N4 at p. 353-354.
2 Binkley v. City of Long Beach (1993) 16 Cal.App.4th 1795, 1806; Runyan, supra, 40 Cal. App.4th 961, 965.

B Doyle v. Gity of Chino (1981) 117 Cal. App. 3d 673, 684. In addition, the court in Stanton v. City of West
Saonmento (1991) 226 Cal.App.3d 1438, 1442, held that the employee’s due process rights were protected by the
administrative-appeals process mandated by Government Code section 3304. Furthermore, in cases involving
“misconduct”, the officer is entitled to a liberty interest name-clearing hearing under Government section 3304.
(Lubey v. City and County of San Francisco (1979) 98 Cal.App.3d 340; Murden, supra).

# The Commission. noted that at least two cases have referred to the need for an administrative appeals procedure
that would enable the officer to obtain court review pursuant to Code of Civil Procedure section 1094.5. Such a
review implies that an evidentiary hearing be held from which a record and findings may be prepared for review
by the court. (Doyle, supra, 117 Cal. App. 3d 673; Henneberque, supra, 147 Cal.App.3d 250.) In addition, the
Cahfmma&pm%mﬂwwmds“a&mn%wam&l”ofs@mﬁmmadmuymmmmd
“hearing.” (White, supra, 31 Cal.3d 676.)
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The Commission agreed that in some circumstances, the due process clause requires the same
administrative hearing as the test claim legislation. However, as reflected by the table below,
the Commission found that test claim legislation is broader than the due process clause and
applies to additional employer actions that have not previously enjoyed the protections of the

due process clause.
11
/!
1
H
7
7
"

Due Process

Test Claim Legislation

Dismissal of a permanent employee

Dismissal of permanent, probationary or at-will
employees

Demotion of a permanent employee

Demotion of permanent, probationary or at-will
employees

Suspension of a permanent employee

Suspension of permanent, probationary or at-will
employees

Reduction in salary for a permanent employee

Reduction in salary for permanent, probationary or at-
will employees

Written reprimand of a permanent employee

Written reprimand of permanent, probationary or at-
will _employees

Dismissal of a probationary or at-will employee which
harms the employee’s reputation and ability to find
future employment

Dismissal of a probationary or at-will employee which
harms the employee’s reputation and ability to find
future employment

Transfer of a permanent, probationary or at-will
employee for purposes of punishment

Denial of promotion for permanent, probationary or at-
will employees on grounds other than merit

Other actions against a permanent, probationary or at-

| will employee that result in disadvantage, harm, loss or

hardship and impact the career opportunities of the
employee

Thus, the Commission found that the administrative appeal would be required in the absence of

the test claim legislation when:

« A permanent employee is dismissed, demoted, suspended, receives a reduction in pay

or a written reprimand; or

« A probationary or at-will employee is dismissed and the employee’s reputation and
ability to obtain future employment is harmed by the dismissal.

Under these circumstances, the Commission determined that the administrative appeal does not

constitute a new program or higher level of service because prior law requires such an appeal




under the due process clause. Moreover, the Commission recognized that pursuant to
Government Code section 17556, subdivision (c), the costs incurred in providing the
administrative appeal in the above circumstances would not constitute “costs mandated by the
state” since the administrative appeal merely implements the requirements of the United States
Constitution.

The Commission found, however, that the due process clauses of the United States and
California Constitutions do not require an administrative appeal in the following circumstances:

e Dismissal, demotion, suspension, salary reduction or written reprimand received by
probationary and at-will employees whose liberty interest are not affected (ie. ; the
charges do not harm the employee’s reputation or ability to find future employment);

« Transfer of permanent, probationary and at-will employees for purposes of pumishment;

« Denial of promotion for permanent, probationary and at-will employees for reasons
other than merit; and

« Other actions against permanent, probationary and at-will employees that result in
disadvantage, harm, loss or hardship and impact the career opportunities of the
employee.

Thus, in these situations, the Cornmission found that the administrative appeal required by
Government Code section 3304 constitutes a new program or higher level of service and
imposes “costs mandated by the state” under Government Code section 17514.

Compensation and Timing of an Interrogation

Government Code section 3303 describes the procedures for the interrogation of a peace officer.
The procedures and rights given to peace officers under section 3303 do not apply to any
interrogation in the normal course of duty, counseling, instruction, or informal verbal admonition
by a supervisor. In addition, the requirements do not apply to an investigation concerned solely
and directly with alleged criminal acfivifies.*®

Government Code section 3303, subdivision (a), establishes procedures for the timing and
compensation of a peace officer subject to investigation and interrogation by an employer.

This section requires that the interrogation be conducted at a reasonable hour, preferably at a
time when the peace officer is on duty, or during the “normal waking hours” of the peace
officer, unless the seriousness of the investigation requires otherwise. If the interrogation takes
place during the off-duty time of the peace officer, the peace officer “shall” be compensated
for the off-duty time in accordance with regular department procedures.

The claimant contended that Government Code section 3303, subdivision (a), results in the
payment of overtime to the investigated employee and, thus, imposes reimbursable state
mandated activities. The claimant stated the following:

“If a typical police department works in three shifts, such as the Police
Department for this City, two-thirds of the police force work hours [that are] not
consistent with the work hours of Investigators in the Internal Affairs section.

3 Gov. Code, § 3303, subd.. (i).
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Even in a smaller department without such a section, hours conflict if command
staff assigned to investigate works a shift different than the employees
investigated. Payment of overtime occurs to the employees investigated or those
performing the required investigation, or is at least a potential risk to an
employer for the time an employee is interrogated pursuant to this section.

The Commission agreed. Conducting the investigation when the peace officer is on duty, and
compensating the peace officer for off-duty time in accordance with regular department
procedures are new requirements not previously imposed on local agencies and school districts.

Accordingly, the Commission found that Government Code section 3303, subdivision (a),
constitutes a new program or higher level of service under article XIII B, section 6 of the
California Constitution and imposes “costs mandated by the state” under Government Code
section 175 14.

Notice Prior to Interrogation

Government Code section 3303, subdivisions (b) and (c), require the employer, prior to
interrogation, to inform and provide notice of the nature of the investigation and the identity of
all officers participating in the interrogation to the employee.

The Commission recognized that under due process principles, an employee with a property
interest is entitled to notice of the disciplinary action proposed by the employer.’® Thus, an
employee is required to receive notice when the employee receives a dismissal, suspension,
demotion, reduction in salary or receipt of a written reprimand. Due process, however, does
not require notice prior to an investigation or interrogation since the employee has not yet been
charged and the employee’s salary and employment position have not changed.

Accordingly, the Commission found that providing the employee with prior notice regarding
the nature of the interrogation and identifying the investigating officers constitutes a new
program or higher level of service under article XIIT B, section 6 of the California Constitution
and imposes “costs mandated by the state” under Government Code section 17514.

Tape Recording of Interrogation _
Government Code section 3303, subdivision (g), provides, in relevant part the following:

“The complete interrogation of a public safety officer may be recorded. If a
tape recording is made of the interrogation, the public safety officer shall have
access to the tape if any further proceedings are contemplated or prior to any
further interrogation at a subsequent time. . . . The public safety officer being
interrogated shall have the right to bring his or her own recording device and
record any and all aspects of the interrogation. ” (Emphasis added.)

The claimant contended that the activity of tape recording the interrogation and providing the
peace officer with the tape recording of the interrogation as specified in section 3303,
subdivision (g), constitute reimbursable state mandated activities. The claimant stated the
following:

% Skelly, supra, 15 Cal.3d 194,
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“As shown above, Government Code, section 3303 (g) allows the interrogation
of a peace officer to be tape recorded. The section is silent as to whom may
record the interrogation, and who may request that the session be recorded. In
practice, the employee will almost always request to record the interrogation.
As the employee desires to record same, the employer is faced with the
requirement of also tape recording the interrogation in order to assure that the
‘employee’s tape is not edited, redacted, or changed in any manner, and to have
a verbatim record of the proceedings. *%

At the hearing, Ms. Dee Contreras, Director of Labor Relations for the City of Sacramento,
testified as follows:

“If the employee comes in and tapes, and, trust me, they all come in and tape,
if they’re sworn peace officers, their attorneys come in with tapes. You wind
up with two tape recorders on a desk. If they tape and we do not, then they
have a record that we do no have or we must rely on a tape created by the
employee we are investigating. That would not be a wise choice, from the -
employer’s perspective. ” :

“If we take notes and they tape, our notes are never going to be exactly the
same as the tape is going to be if it’s transcribed, so we wind up with what is
arguably an inferior record to the record that they have. *

“So it is essentially - - it says they may tape but the practical application of that -
is: For everybody who comes in with a tape recorder to tape, which is
virtually every peace officer, we then must tape. "®

The Department of Finance disagreed and contended that the test claim statute does not require
local agencies to tape the interrogation. The Department further contended that if the local
agency decides to tape the interrogation, the cost of providing the tape to the officer is required
under the due process clause.

Based on the evidence presented at the hearing, the Commission recognized the reality faced by
labor relations’ professionals in their implementation of the test claim legislation. Accordingly,
the Commission found that tape recording the interrogation when the employee records the
interrogation is a mandatory activity to ensure that all parties have an accurate record. The
Commission’s finding is also consistent with the legislative intent to assure stable employer-
employee relations are continued throughout the state and that effective services are provided to
the people. ¥

3 Claimant’s comments to Draft Staff Analysis.

% August 26, 1999 Hearing Transcript, page 18, lines 7-2 1.

» This finding is consistent with one of the principles of statutory construction that “where statutes provide for

performance of acts or the exercise of power or authority by public officers protecting private rights or in public
interest, they are mandatory. " (3 Sutherland, Statutory Construction (Sth ed. 1992) § 57.14, p. 36.) See also

section 1183.1 of the Commission’s regulations, which provides that the parameters and guidelines adopted on 2
mandated program shall provide a description of the most reasonable methods of complying with the mandate.
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The Commission also recognized that Government Code section 3303, subdivision (g),
requires that the employee shall have access to the tape if any further proceedings are
contemplated or prior to any further interrogation at a subsequent time. The Commission
found that providing the employee with access to the tape prior to a further interrogation at a
subsequent time is a new activity and, thus, constitutes a new program or higher level of
service.

However, the Commission found that providing the employee with access to the tape if further

proceedings are contemplated does not constitute a new program or higher level of service

when the further proceeding is a disciplinary action protected by the due process clause.
Under certain circumstances, due process already requires the employer to provide an
employee who holds either a property or liberty interest in the job with the materials upon
which the disciplinary action is based.

Accordingly, the Commission found that even in the absence of the test claim legislation, the
due process clause requires employers to provide the tape recording of the interrogation to the
employee when:

¢ A permanent employee is dismissed, demoted, suspended, receives a reduction in pay
or a written reprimand; or

o A probationary or at-will employee is dismissed and the employee’s reputation and
ability to obtain future employment is harmed by the dismissal’; and when

o The disciplinary action is based, in whole or in part, on the interrogation of the
employee.

Under these circumstances, the Commission found that the requirement to provide access to
the tape recording of the interrogation under the test claim legislation does not impose a new
program or higher level of service because this activity was required under prior law through
the due process clause. Moreover, pursuant to Government Code section 17556, subdivision
(c), the costs incurred in providing access to the tape recording merely implements the
requirements of the United States Constitution.

However, when the further proceeding does not constitute a disciplinary action protected by
due process, the Commission found that providing the employee with access to the tape is a
new activity and, thus, constitutes a new program or higher level of service.

In sum, the Commission found that the following activities constitute reimbursable state
mandated activities : .

o Tape recording the interrogation when the employee records the interrogation.

o Providing the employee with access to the tape prior to any further interrogation at a
subsequent time, or if any further proceedings are contemplated and the further
proceedings fall within the following categories:

(a) The further proceeding is not a disciplinary action;

* Skelly, supra; Ng, supra; Civil Service Assn., supra; Stanton, supra; Murden, supra.

15




(b) The further proceeding is a dismissal, demotion, suspension, salary reduction or
written reprimand received by a probationary or at-will employee whose liberty
interest is not affected (i.e., the charges supporting the dismissal doe not harm the
employee’s reputation or ability to find future employment);

(c) The further proceeding is a. transfer of a permanent, probationary or at-will
employee for purposes of punishment;

(d) The further proceeding is a denial of promotion for a permanent, pmbatlonary or at-
will employee for reasons other than merit;

(¢) The further proceeding is an action against a permanent, probationary or at-will
employee that results in disadvantage, harm, loss or hardship and impacts the career
of the employee.

Documents Provided to the Employee

Government Code section 3303, subdivision (g), also provides that the peace officer “shall” be
entitled to a transcribed copy of any interrogation notes made by a stenographer or any reports
or complaints made by investigators or other persons, except those that are deemed to be
confidential.

The Department of Finance and the SPB contended that the cost of providing copies of
transcripts, reports and recordings of interrogations are required under the due process clause
and, thus, do not constitute a reimbursable state mandated program.

In Pasadena Police Officers Association, the California Supreme Court analyzed Govemment
Code section 3303, noting that it does not specify when an officer is entitled to receive the
reports and complaints. The court also recognized that section 3303 does not specifically
address an officer’s due process entitlement to discovery in the event the officer is charged
with misconduct .* Nevertheless, the court determined that the Legislature intended to require
law enforcement agencies to disclose the reports and complaints to an officer under
investigation only agffer the officer’s interrogation.

The Commission recognized that the court’s decision in Pasadena Police Officers Association
is consistent with due process principles. Due process requires the employer to provide an
employee who holds either a property or liberty interest in the job with a copy of the charges
and matenals upon which the disciplinary action is based when the officer is charged with
misconduct .*

Accordingly, even in the absence of the test claim leglslatlon, the Commission found that the

due process clause requires the employer to provide a copy of all investigative materials,
including non-confidential complaints, reports and charges when, as a result of the

interrogation,

* Pasadena Police Officers Assn. v. City of Pasadena (1990) 51 Cal.3d 564, 575 (Exhibit A, Bates page 0135).
214, at579.

© Skelly, supra.
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« A permanent employee is dismissed, demoted, suspended, receives a reduction in pay
or a written reprimand; or

« A probationary or at-will employee is dismissed and the employee’s reputation and
ability to obtain future employment is harmed by the dismissal.

Under these circumstances, the requirement to produce documents under the test claim
legislation does not impose a new program or higher level of service because this activity was
required under prior law through the due process clause. Moreover, the Commission
recognized that pursuant to Government Code section 17556, subdivision (c), the costs
incurred in providing the investigative materials in the above circumstances would not
constitute “costs mandated by the state” since producing such documentation merely
implements the requirements of the United States constitution.

However, the Commission found that the due process clause does not require employers to
produce the charging documents and reports when requested by the officer in the following
circumstances:

(a) When the investigation does not result in disciplinary action; and
(b) When the investigation results in:

s A dismissal, demotion, suspension, salary reduction or written reprimand received
by a probationary or at-will employee whose liberty interest is not affected (i.e. ; the
charges supporting the dismissal do not harm the employee’s reputation or ability to
find future employment) ;

« A transfer of a permanent, pmbationaxy or at-will employee for purposes of
punishment;

« A denial of promotion for a permanent, probationary or at-will employees for
reasons other than merit; or

« Other actions against a permanent, probationary or at-will emplbyee that result in
disadvantage, harm, loss or hardship and impact the career opportunities of the
employee.

The Department of Finance and the State Personnel Board disagreed with this conclusion.
They contended that “State civil service probationary or at-will employees are entitled to [the
* due process rights prescribed by] Skelly . . .. by the State Personnel Board” to the charging
documents and reports and, thus, Governrment Code section 3303, subdivision (g), does not
constitute a reirnbursable state mandated program with respect to these employees. However,
they cited no authority for this proposition.

The Department of Finance and the State Personnel Board also contended that Government
Code section 3303, subdivision (g), does not constitute a reimbursable state mandated program
when a permanent employee is transferred based on their assertion that a transfer is covered by
the due process clause. As noted earlier, the Commission disagreed with this contention and
found that a permanent employee does not enjoy the rights prescribed by the due process
clause when the employee is transferred.
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Accordingly, in the circumstances described above, the Commission found that producing the
documents required by Govemment Code section 3303, subdivision (g), constitutes a new
program or higher level of service and imposes “costs mandated by the state” under
Government Code section 175 14.

Representation _at Interrogation

Government Code section 3303, subdivision (i), provides that the peace officer “shall” have
the right to be represented during the interrogation when a formal written statement of charges
has been filed or whenever the interrogation focuses on matters that are likely to result in
punitive action.

The claimant contended that Government Code section 3303, subdivision (i), results in
reimbursable state mandated activities since additional professional and clerical time is needed
to schedule the interview when the peace officer asserts the right to representation.

The Commission disagreed with the claimant’s contention. Before the enactment of the test
claim legislation, peace officers had the same right to representation under Government Code
sections 3500 to 35 10, also known as the Meyers-Milias-Brown Act (MMBA). The MMBA
governs labor management relations in California local governments, including labor relations
between peace officers and employers .“

Government Code section 3503, which was enacted in 1961, provides that employee
organizations have the right to represent their members in their employment relations with
public agencies. The California Supreme Court analyzed section 3503 in Civil Service
Association v. City and County of San Francisco, a case involving the suspension of eight civil
service employees. The court recognized an employee’s right to representation under the
MMBA in disciplinary actions. ’
“We have long recognized the right of a public employee to have his counsel
represent him at disciplinary hearings. (Steen v. Board of Civil Service Commr.
(1945) 26 Cal.2d 7 16, 727; [Citations omitted.]) While Steer may have dealt
with representation by a licensed attorney, the right to representation by a labor
organization in the informal process here involved seems to follow from the
right to representation contained in the Meyers-Milias-Brown Act and the right
to representation recognized in Steen. ™%
Peace officers employed by school districts have similar rights under the Educational
Employment Relations Act, beginning with Government Code section 3540.%

Based on the foregoing, the Commission found that the right to representation at the
interrogation under Government Code section 3303, subdivision (i), does not constitute a new

“ Santa Clara County Dist. Attorney Investigators Assn. v. County of Santa Clara (1975) 51 Cal.App.3d 255.
 Civil Service Assn., supra, 22 Cal.3d 552, 568.

“ Government Code section 35432, which was added in 1975 (Stats. 1975, c. 961) provides that school district
employees are entitted to representation relating to wages, howrs of employment, and other terms and conditions
of employment.
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program or higher level of service under article XIII B, section 6 of the California
Constitution.

Adverse Cornments in Personnel File

Government Code sections 3305 and 3306 provide that no peace officer “shall” have any
adverse comment entered in the officer’s personnel file without the peace officer having first
read and signed the adverse comment .” If the peace officer refuses to sign the adverse
comment, that fact “shall” be noted on the document and signed or initialed by the peace
officer. In addition, the peace officer ““shall” have 30 days to file a written response to any
adverse comment entered in the personnel file. The mponse “shall” be attached to the
adverse comment.

Thus, the Commission determined that Government Code sections 3305 and 3306 impose the
following requirements on employers:

« To provide notice of the adverse comment;*
« To provide an opportunity to review and sign the adverse comment;
« To provide an opportunity to respond to the adverse comment within 30 days; and

s To note on the document that the peace officer refused to sign the adverse comment and
to obtain the peace officer’s signature or initials under such circumstances.

The claimant contended that county employees have a pre-existing statutory right to inspect and
respond to adverse comments contained in the officer’s personnel file pursuant to Government
Code section 3 1011. The claimant further stated that Labor Code section 1198.5 provides city
employees with a pre-existing right to review, but not respond to, adverse connnents. Thus,
the claimant contended that Government Code sections 3305 and 3306 constitute a new
program or higher level of service under article XIII B, section 6 of the California

Constitution.

As described below, the Commission found that Government Code sections 3305 and 3306
constitute a partial reimbursable state mandated program.

Due _Process
Under due process principles, an employee with a property or liberty interest is entitled to
notice and an opportunity to respond, either orally or in writing, prior to the disciplinary action

proposed by the employer.” If the adverse comment results in the deprivation of employment
through dismissal, suspension, demotion, reduction in pay or written reprimand for a

41 The court in Aguilar v. Johmson (1988) 202 Cal. App. 3d 24 1, 249-252, held that an adverse comment under
Government Code sections 3305 and 3306 include comments from law enforcement personnel and citizen
complaints.

“ The Commission found that notice is required since the test claim legislation states that “no peace officer shall.
have any adverse comment entered in the officer’s personnel file without the peace officer having first read and
signed the adverse comment. ” Thus, the Commission found that the officer must receive notice of the comment
before he or she can read or sign the document.

® Skelly, supra, 15 Cal.3d 194.
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permanent peace officer or harms the officer’s reputation and opportunity to find future
employment, then the provisions of the test claim legislation which require notice and an
opportunity to review and file a written response are already guaranteed under the due process
clause. ® Under such circumstances, the Cornmission found that the notice, review and
response requirements of Government Code sections 3305 and 3306 do not constitute a new
program or higher level of service pursuant to article XIII B, section 6 of the California
Constitution. Moreover, the Cormnission recognized that pursuant to Government Code
section 17556, subdivision (c), the costs incurred in providing notice and an opportunity to
respond do not impose “costs mandated by the state”.

However, the Comnmission found that under circumstances where the adverse comment affects
the officer’s property or liberty interest as described above, the following requirements
imposed by the test claim legislation are not required by the due process clause:

« Obtaining the signature of the peace officer on-the adverse comment, or

« Noting the peace officer’s refusal to sign the adverse comment and obtain the peace
officer’s signature or initials under such circumstances.

The Department of Finance and the State Personnel Board stated the following: “If the
adverse comment can be considered a ‘written reprimand,” however, the POBOR required
‘notice’ and the ‘opportunity to respond’ may already be required by due process. The extent
of due process due an employee who suffers an official reprimand is not entirely clear. ”

The Cornmission agreed that if the adverse comment results in, or is considered a written
reprimand, then notice and an opportunity to respond is already required by the due process
clause and are not reimbursable state mandated activities. However, due process does not
require the local agency to obtain the signature of the peace officer on the adverse comment, or
note the peace officer’s refusal to sign the adverse comment and obtain the peace officer’s
signature or initials under such circumstances. Accordingly, the Cormnmission found that these
two activities required by the test claim legislation when an adverse comment is received
constitute a new program or higher level of service and impose “costs mandated by the state”
under Government Code section 17514 even where there is due process protection.

The Legislature has also established protections for local public employees similar to the
protections required by Government Code sections 3305 and 3306 in statutes enacted prior to
the test claim legislation. These statutes are discussed below.

Existing Statutory Law Relating to Counties

Government Code section 3 101 1, enacted in 1974,% established review and response
protections for county employees. That section provides the following:

“Every county employee shall have the right to inspect and review any official
record relating to his or her performance as an employee or to a grievance

™ Hopson, supra, 139 Cal.App.3d 347.
3 Stats. 1974, c. 315.
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conceming the employee which is kept or maintained by the county; provided,
however, that the board of supervisors of any county may exempt letters of
reference from the provisions of this section.

The contents of such records shall be made available to the employee for
inspection and review at reasomable intervals during the regular business hours
~ of the county.

The county shall provide an opportunity for the employee to respond in writing,
or personal interview, to any information about which he or she disagrees.
Such response shall become a permanent part of the employee’s personnel
record. The employee shall be responsible for providing the written responses
to be included as part of the employee’s permanent personnel record. .

This section does not apply to the records of an employee relating to the

investigation of a possible criminal offense. ” (Emphasis added .)
Therefore, the Commission determined that under existing law, counties are required to
provide a peace officer with the opportunity to review and respond to an adverse comment if
the comment does not relate to the investigation of a possible criminal offense. Under such
circumstances, the Commission found that the review and response provisions of Government
Code sections 3305 and 3306 do not constitute a new program or’higher level of service.

However, even if the adverse comment does not relate to the investigation of a possible
criminal offense, the Commission found that the following activities required by the test claim
leglslatlon were not required under existing law:

« Providing notice of the adverse comment; and
s Obtaining the signature of the peace officer on the adverse comment; or

o Noting the peace officer’s refusal to sign the adverse comment on the document and
obtaining the signature or initials of the peace officer under such circumstances.

Accordingly, the Commission found that the above activities constitute a new program or
higher level of service and impose “costs mandated by the state” under Government Code
section 175 14.

Furthermore, the Commission found that when the adverse comment does relate to the
investigation of a possible criminal offense, the following activities constitute a new program
or higher level of service and impose ‘“costs mandated by the state” under Government Code
section 175 14:

« Providing notice of the adverse comment;
« Providing an opportunity to review and sign the adverse comment; and
« Obtaining the signature of the peace officer on the adverse comment; or

2 The Commission found that Government Code section 3 1011 does not impose a notice requirement on counties
since section 3 10 11 does not require the county employee to review the comment before the comment is placed in
the personnel file.
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s Noting the peace officer’s refusal to sign the adverse comment on the document and
obtaining the signature or initials of the peace officer under such circumstances.

Existing Statutory Law Relating to Cities and Special Districts

Labor Code section 1198.5, enacted in 1975 ,* established review procedures for public
employees, including peace officers employed by a city or special district. At the time the test
claim legislation was enacted, Labor Code section 1198.5 provided the following:

“(a) Every employer shall at reasonable times, and at reasonable intervals as
determined by the Labor Commissioner, upon the request of an employee,
permit that employee to inspect such personnel files which are used or have
been used to determine that employee’s qualifications for employment,
promotion, additional compensation, or termination or other disciplinary action.

(b) Each employer subject to this section shall keep a copy of each employee’s
personnel file at the place the employee reports to work, or shall make such file
available at such place within a reasonable period of time after a request therefor
by the employee. A public employer shall, at the request of a public employee,
permit the employee to inspect the original personnel files at the location where
they are stored at no loss of compensation to the employee.

(c) This section does not apply to the records of an employee relating to the
investigation of a possible criminal offense. It shall not apply to letters of
reference.

(d) If a local agency has established an independent employee relations board or |
commission, any matter or dispute pertaining to this section shall be under the |
jurisdiction of that board or commission, but an employee shall not be |
prohibited from pursuing any available judicial remedy, whether or not relief
has first been sought from a board or cornmission.

(¢) This section shall apply to public employérs, including, but not limited to,
every city, county, city and county, district, and every public and quasi-public
agency. This section shall not apply to the state or any state agency, and shall
not apply to public school districts with respect to employees covered by Section
- 4403 1 of the Education Code. Nothing in this section shall be construed to limit
the rights of employees pursuant to Section 31011 of the Government Code or
Section 87031 of the Education Code, or to provide access by a public safety
employee to confidential preemployment information. ** (Emphasis added.)

Therefore, the Commission determined that under existing law, cities and special districts are
required to provide a peace officer the opportunity to review the adverse comment if the

? Stats. 1975, c. 908, § 1.

# Labor Code section 1198.5 was amended in 1993 to delete all provisions relating to local public employers
(Stats. 1993, c. 59.) The Legislature expressed its intent when enacting the 1993 amendment “to relieve local
entities of the duty to incur unnecessary expenses.. . ”




comment does not relate to the investigation of a possible criminal offense? Under such
circumstances, the Commission found that the review provisions of Govemnment Code sections
3305 and 3306 do not constitute a new program or higher level of service.

However, even if the adverse comment does not relate to the investigation of a possible
criminal offense, the Commission found that the following activities required by the test claim
legislation were not required under existing law: .

« Providing notice of the adverse comment;
e Providing an opportunity to respond to the adverse comment within 30 days; and
s Obtaining the signature of the peace officer on the adverse comment; or

« Noting the peace officer’s refusal to sign the adverse comment on the document -and
obtaining the signature or initials of the peace officer under such circumstances.

Accordingly, the Commission found that the above activities constitute a new program or
higher level of service and impose “costs mandated by the state” under Government Code
section 175 14.

Furthermore, the Commission found that when the adverse comment does relate to the

investigation of a possible criminal offense, the following activities constitute a new program
or higher level of service and impose “costs mandated by the state” under Government Code
section 175 14:

<= Providing noﬁce of the adverse comment;

«« Providing an opportunity to review and sign the adverse comment;

«« Providing an opportunity to respond to the adverse comment within 30 days; and
< Obtaining the signature of the peace officer on the adverse comment; or

« Noting the peace officer’s refusal to sign the adverse comment on the document and
obtaining the signature or initials of the peace officer under such circumstances.

Existing Statutory Law Relating to School Districts

Education Code section 4403 1 establishes notice, review and response protections to peace
officers employed by school districts. Section 4403 1 provides in relevant part the following:

“(a) Materials in personnel files of employees that may serve as a basis for
affecting the status of their employment are to be made available for the
inspection of the person involved. ’

“(d) Information of a derogatory nature, except [ratings, reports, or records
that were obtained in connection with a promotional examination], shall not be
entered or filed unless and until the employee is given notice and an
opportunity to review and comment thereon. An employee shall have the right

% The Commission found that Labor Code section 1198.5 does ot impose a notice requirement on counties since
section 1198.5 does not require the city or special district employee to review the comment before the comment is
placed in the personnel file.
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to enter, and have attached to any derogatory statement, his own comments
thereon....” (Emphasis added.)

Education Code section 87031 provides the same protections to community college district
employees. %

Therefore, the Comrnission determined that existing law, codified in Education Code sections
44031 and 87031, requires school districts and community college districts to provide a peace
officer with notice and the opportunity to review and respond to an adverse comment if the
comment was not obtained in connection with a promotional examination. Under such
circumstances, the Commission found that the notice, review and response provisions of
Government Code sections 3305 and 3306 do not constitute a new program or higher level of
service.

However, even when Education Code sections 44031 and 87031 apply, if the adverse comment
was not obtained in connection with a promotional examination, the Cornmission found that the
following activities required by the test claim legislation were not required under existing law:

« Obtaining the signature of the peace officer on the adverse comment; or

« Noting the peace officer’s refusal to sign the adverse comment on the document and
obtaining the signature or initials of the peace officer under such circumstances.

Accordingly, the Commission found that the above activities constitute a new program or
higher level of service and impose ‘“costs mandated by the state” under Government Code
section 175 14.

Furthermore, the Commission found that when the adverse comment is obtained in connection
with a promotional examination, the following activities constitute a new program or higher
level of service and impose “costs mandated by the state” under Government Code section
17514:

s Providing notice of the adverse comment;

« Providing an opportunity to review and sign the adverse comment;

« Providing an opportunity to respond to the adverse comment within 30 days; and
« Obtaining the signature of the peace officer on the adverse comment; or

« Noting the peace officer’s refusal to sign the adverse comment on the document and
obtaining the signature or initials of the peace officer under such circumstances.

CONCLUSION

% Education Code sections 4403 1 and 8703 1 were derived from Education Code section 13001.5, which was
originally added by Statutes of 1968, Chapter 433.
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Based on the foregoing analysis, the Commission concluded that the test claim legislation
constitutes a partial reimbursable state mandated program pursuant to article XIII B, section 6
of the California Constitution for the following reimbursable activities:

1. Providing the opportunity for an administrative appeal for the following disciplinary actions
(Gov. Code, § 3304, subd. (b)):

« Dismissal, demotion, suspension, salary reduction or written reprimand received by
probationary and at-will employees whose liberty interest are not affected (i.e.
charges supporting a dismissal do not harm the employee’s reputation or abnlxty to find
future employment);

« Transfer of permanent, probationary and at-will emp]oyees for purposes of punishment;

« Denial of promotion for permanent, probationary and at-will employees for reasons
other than merit; and

« Other actions against permanent, probationary and at-will employees that result in
.disadvantage, harm, loss or hardship and impact the career opportunities of the
employee.

2. Conducting an interrogation of a peace officer while the officer is on duty, or compensating

the peace officer for off-duty time in accordance with regular department procedures.
(Gov. Code, § 3303, subd. (a).)

3. Providing prior notice to the peace officer regarding the nature of the interrogation and
identification of the investigating officers. (Gov. Code, § 3303, subds. (b) and (c).)

4. Tape recording the interrogation when the employee records the interrogation.' (Gov.
Code, § 3303, subd. (g).)

5. Providing the employee with access to the tape prior to any further interrogation at a
subsequent time, or if any further proceedings are contemplated and the further
proceedings fall within the following categories (Gov. Code, § 3303, subd. (g)):

(a) The further proceeding is not a disciplinary action;

(b) The further proceeding is a dismissal, demotion, suspension, salary reduction or
written reprimand received by a probationary or at-will employee whose liberty
interest is not affected (i.e., the charges supporting the dismissal doe not harm the
employee’s reputation or ability to find future employment);

(c) The further proceeding is a transfer of a permanent, probationary or at-will
employee for purposes of punishrnent;

(d) The further proceeding is a denial of promotion for a permanent, probationary or at-
will employee for reasons other than merit;

(e) The further proceeding is an action against a permanent, probationary or at-will
employee that results in disadvantage, harm, loss or hardship and impacts the career
of the employee.
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6. Producing transcribed copies of any notes made by a stenographer at an interrogation, and
- reports or complaints made by investigators or other persons, except those that are deemed
confidential, when requested by the officer in the following circumstances (Gov. Code,
§ 3303, subd. (g)):
(a) When the investigation does not result in disciplinary action; and
(b) When the investigation results in:

2

A dismissal, demotion, suspension, salary reduction or written reprimand
received by a probationary or at-will employee whose liberty interest is not
affected (i.e. ; the charges supporting the dismissal do not harm the employee’s
reputation or ability to find future employment);

A transfer of a permanent, probationary or at-will employee for purposes of
punishment;

A denial of promotion for a permanent, probationary or at-wﬂl employee for
reasons other than merit; or

Other actions against a permanent, probationary or at-will employee that result
in disadvantage, harm, loss or hardship and impact the career of the employee.

6. Performing the following activities upon recetpt of an adverse comment (Gov. Code, §§
3305 and 3306):

School Districts

(@) If an adverse comment results in the deprivation of employment through dismissal,
suspension, demotion, reduction in pay or written reprimand for a permanent peace
officer, or harms the officer’s reputation and opportunity to find future :
employment, then schools are entitled to reimbursement for:

r

r

Obtaining the signature of the peace officer on the adverse comment; or .

Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
circumstances.

(b) If an adverse comment is obtained in connection with a promotional examination,
then school districts are entitled to reimbursement for the followmg activities:

r 4

r 4

4

Providing notice of the adverse comment;

Providing an opportunity to review and sign the adverse comment;
Providing an opportunity to respond to the adverse comment within 30 days;
and

Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such '
circumstances.
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(c) If an adverse comment is not obtained in connection with a promotional
examination, then school districts are entitled to reimbursement for:

* Obtaining the signature of the peace officer on the adverse comment; or

» Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
circumstances.

Counties

(a) If an adverse comment results in the deprivation of employment through dismissal,
suspension, demotion, reduction in pay or written reprimand for a permanent peace
officer, or harms the officer’s reputation and opportunity to find future
employment, then counties are entitled to reimbursement for:

o Obtaining the signature of the peace officer on the adverse comment; or

o Noting the peace officer’s refusal to sign the adverse comment on the document
_ ~ and obtaining the signature or initials of the peace officer under such
circumstances.

(b) If an adverse comment is related to the investigation of a possible criminal offense,
then counties are ‘entitled to reimbursement for the following activities:

» Providing notice of the adverse comment;
e Providing an opportunity to review and sign the adverse comment;

« Providing an opportunity to respond to the adverse comment within 30 days;
and ‘

and obtaining the signature or initials of the peace officer under such
circumstances.

(c) If an adverse comment is not related to the investigation of a possible criminal
offense, then counties are entitled to reimbursement for the following activities:

. Providing notice of the adverse comment; and
e Obtaining the signature of the peace officer on the adverse comment; or

o Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
circumstances.

Cities and Special Districts
(a) If an adverse comment results in the deprivation of employment through dismissal,
suspension, demotion, reduction in pay or written reprimand for a permanent peace
officer, or harms the officer’s reputation and opportunity to find future
employment, then cities and special districts are entitled to reimbursement for:

|
|
|
| * Noting the peace officer’s refusal to sign the adverse comment on the document
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Obtaining the signature of the peace officer on the adverse comment; or

Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
circumstances.

(b) If an adverse comment is related to the investigation of a possible criminal offense,
then cities and special districts are entitled to reimbursement for the following
ifles -

=

]

=

Providing notice of the adverse comment;
Providing an opportunity to review and sign the adverse comment;

Providing an opportunity to respond to the adverse comment within 30 days;
and
Noting the peace officer’s refusal to sign the adverse comment on the document

and obtaining the signature or initials of the peace officer under such
circumstances. :

(c) If an adverse comment is not related to the investigation of a possible criminal
offense, then cities and special districts are entitled to reimbursement for the
following activities:

=

Providing notice of the adverse comment;

Providing an opportunity to respond to the adverse comment within 30 days;
ond _

Obtaining the signature of the peace officer on the adverse comment; or

Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
circumstances.
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COMMISSION ON STATE MANDATES

980 NINTH STREET, SUITE 300 .
SACRAMENTO, CA 95314
PHONE: (916) 323-3582

FAX: (816) 445-0278

E-mait: csminio @ csm.ca.gov
August 17, 2000
Ms. Pamela A, Stone Mr. Paige V. Vorhies
Legal Counsel Chief, Bureau of Payments
DMG Maximus State Controller’s Office
4320 Auburn Bivd., Suite 2000 Division of Accounting & Reporting
Sacramento, California 95841 3301 C Street, Suite 500

Sacramento, CA 95816

And Affected State Agencies and Interested Parties (See Attached Mailing List)

RE: Corrected Parameters and Guidelines
Peace Officers Procedural Bill of Rights, CSM-4499
Government Code Sections 3300 through 3311
Statutes of 1976, Chapter 465; Statutes of 1978, Chapters 775, 1173 1174,
and 1178; Statutes of 1979, Chapter 405; Statutes of 1980, Chapter 1367; Statutes
of 1982, Chapter 994; Statutes of 1983, Chapter 964; Statutes of 1989, Chapter
1165; and Statutes of 1990, Chapter 675
City of Sacramento, Claimant

It was brought to the Commission’s attention that pages five and six of the adopted
Parameters and Guidelines contain two non-substantive, clerical errors. These errors are
have been corrected, as reflected by the strikeout and underline. The corrected
Parameters and Guidelines are enclosed.

Commission staff will begin development of a Statewide Cost Estimate. Please contact
Piper Rodrian at (916) 323-8218 with questions.

Si , .

PAULA HIGASHI

Executive Directo

c: Mailing List

Enc.: Corrected Parameters and Guiidelines -
f\Mandates\csm4000\4499\pgcomrectirans -




BEFORE THE

COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA
IN RE TEST CLAIM ON: NO. CSM - 4499
‘Government Code Sections 3300 through
3310, As Added and Amended by Statutes ADOPTION OF
of 1976, Chapter 465; Statutes of 1978, PARAMETERS AND
Chapters 775, 1173, 1174, and 1178; GUIDELINES PURSUANT
Statutes of 1979, Chapter 405; Statutes of TO GOVERNMENT CODE
1980, Chapter 1367; Statutes of 1982, SECTION 17557 AND
Chapter 994; Statutes of 1989, Chapter TITLE 2, CALIFORNIA
1165; and Statutes of 1990, Chapter 675 CODE OF REGULATIONS,

And filed December 21, 1995;

By the City of Sacramento, Claimant.

SECTION 1183.12

(Adopted on July 27, 2000
Corrected on August 17, 2000)

ADOPTED PARAMETERS AND GUIDELINES
The Commission on State Mandates adopted the attached Parameters and Guidelines on

July 27, 2000.

.

PAULA HIGASHI, Exeﬁﬁve Director
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Adopted: July 27, 2000
Corrected: August 17, 2000

PARAMETERS AND GUIDELINES
Government Code Sections 3300 through 3310

As Added and Amended by Statutes of 1976, Chapter 465;
Statutes of 1978, Chapters 775, 1173, 1174, and 1178;
Statutes of 1979, Chapter 405; Statutes of 1980, Chapter 1367, Statutes of 1982, Chapter
994; Statutes of 1983, Chapter 964; Statutes of 1989, Chapter 1165; and
Statutes of 1990, Chapter 675

Peace Officers Procedural Bill of Ri’ghts

L SUMMARY AND SOURCE OF THE MANDATE

-In order to ensure stable employer-employee relations and effective law enforcement
services, the Legislature enacted Government Code sections 3300 through 3310, known as
the Peace Officers Procedural Bill of Rights (POBAR). '

The test claim legislation provides procedural protections to peace officers employed by
local agencies and school districts! when a peace officer is subject to an interrogation by
the employer, is facing punitive action or receives an adverse comment in his or her
personnel file. The protections required by the test claim legislation apply to peace
officers classified as permanent employees, peace officers who serve at the pleasure of the
agency and are terminable without cause (“at-will” employees), and peace oﬂicm on
probation who have not reached permanent status.

On November 30, 1999, the Commission adopted its Statement of Decision that the test
claim legislation constitutes a partial reimbursable state mandated program within the
meaning of article XIII B, section 6 of the California Constitution and Government Code
section 17514.

IL ELIGIBLE CLAIMANTS

Counties, cities, a city and county, school districts and spec:al districts that employ peace
officers are eligible claimants.

L PERIOD OF REIMBURSEMENT

At the time this test claim was filed, Section 17557 of the Government Code stated thata
test claim must be submitted on or before December 31 following a given fiscal year to
establish eligibility for reimbursement for that fiscal year. On December 21, 1995, the
City of Sacramento filed the test claim for this mandate. Therefore, costs incurred for
Statutes of 1976, Chapter 465; Statutes of 1978, Chapters 775, 1173, 1174, and 1178;
Statutes of 1979, Chapter 405; Statutes of 1980, Chapter 1367; Statutes of 1982, Chapter
994; Statutes of 1983, Chapter 964; Statutes of 1989, Chapter 1165; and Statutes of 1990,
Chapter 675 are cligible for reimbursement on or after July 1, 1994.

! Government Code section 3301 states: “For purposes of this chapter, the term public safety officer means
all peace officers specified in Sections 830.1, 830.2, 830.3, 830.31, 830.32, 830.33, éxcept subdivision (¢),
830.34, 830.35, except subdivision (c), 830.36, 830.37, 830.38, 830.4, and 830.5 of the Penal Code.”
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Actual costs for one fiscal year shall be included in each claim. Estimated costs for the

subsequent year may be included on the same claim, if applicable. Pursuant to section

17561, subdivision (d)(1) of the Government Code, all claims for reimbursement of initial

years’ costs shall be submitted within 120 days of notification by the State Controller of

the issuance of claiming instructions.

If total costs for agwenyeardo notexeeed$200 normmbursementshallbeallowed,
except as othermse allowed by Govemment Code section 17564.. .

IV. REIMBURSABLE ACTIVITIES

For each eligible claimant, all direct and indirect costs of labor, supplies and services,
training and travel for the performance of the following activities; are eligible for
reimbursement:

1. Developmg or updatmg internal pohcm procedures, manuals and other
materials pertaining to the conduct of the mandated activities

2. Attendance at specific training for humen resources, law enforcement and legal
counsel regarding the requirements of the mandate.

3. Updating the status of the POBAR cases.

B. Administrative Appeal

1. Reimbursement period of July 1, 1994 through December 31, 1998 — The
administrative appeal activities listed below apply to permanent employees, at-will
employees, and probationary employees.

Providing the opportunity for, anid the conduct of an administrative appeal for the
following dxsclphnary actions (Gov. Code, § 3304, subd. (b)):

o Dtsmxssal demotion, suspension, salary reduction or written reprimand
received by probationary and at-will employees whose liberty interest are not
affected (i.c.: the charges supporting a dismissal do not harm the employee’s
reputation or ability to find future employment);

s Transfer of permanent, probauonary and at-will employees for purposes of
_ punishment;

¢ Denial of promotion for permanent, probationary and at-will employees for
reasons other than merit; and
¢ Other actions against permanent, probationary and at-will employees that result
in disadvantage, harm, loss or hardship and impact the career opportunities of
the employee.
Included in the foregoing are the preparation and review of the various documents to
commence and proceed with the administrative hearing; legal review and assistance
with the conduct of the administrative hearing; preparation and service of subpoenas,
witness fees, and salaries of employee witnesses, including overhme, the time and
labor of the administrative body and its attendant clerical services; the: prepara'aon and
service of any rulings or orders of the administrative body.




" 2. Reimbursement period beginning January 1, 1999 — The administrative appeal
activities listed below apply to permanent employees and the Chief of Police. -

Providing the opportunity for, and the conduct of an administrative appeal for the
following dxscxphnary actions (Gov. Code, § 3304, subd. ®):

. Dlsnussal, demotion, suspension, salary reducnon or wntten repnmand
 received by the Chief of Police whose h’berty interest is riot affected (i.c.: the
charges supporting a dismissal do not harin the employee’s reputation or ability
to find future employment);

- o Transfer of permanent 'empioyees for purposes of punishment;
o Denial of promotion for permanent employees for reasons other than merit; and

e Other actions against permanent employees or the Chief of Police that result in
disadvantage, harm, loss or hardship and impact the career opporumities of the
employee

Included in the foregomg are the preparation and review of the various documents to
commence and proceed with the administrative hearing; legal review and assistance
with the conduct of the administrative hearing; preparation and service of subpoenas,
witness fees, and salaries of employee witnesses, including overtime; the time and
Iabor of the administrative body and its attendant clerical services; the preparation and
service of any rulings or orders of the administrative body.

C. Interrogations

Claimants are eligible for réimbursement for the performance of the activities hsted in
this section only when a peace officer is under investigation, or becomes a witness to
an incident under investigation, and is subjected to an interrogation by the commanding
officer, or any other member of the employlng public safety department, that could
lead to dismissal, demotion, suspension, reduction in salary, written reprimand, or
transfer for purposes of punishment. (Gov. Code, § 3303.)

Claimants are not eligible for reimbursement for the activities listed in this section
when an interrogation of a peace officer is in the normal course of duty, counseling,
nstruction, or informal verbal admonishment by, or other routine or unplanned contact
with, a supervisor or any other public safety officer. Claimants are also not eligible for
reimbursement when the investigation is concerned solely and directly with alleged
criminal activities. (Gov. Code, § 3303, subd. (i).) :

1. When required by the seriousness of the investigation, compensating the peace .
officer for interrogations occurring during off-duty time in accordance with regular
department procedures. (Gov. Code, § 3303, subd. (a).)

Included in the foregoing is 1he preparation and review of overtime compensation
requests.

2. Providing prior notice to the peace officer regarding the nature of the interrogation
- and identification of the mvestxgatmg ofﬁcers (Gov Code § 3303 subds. (b) -
- and-(¢).) oo

Included in the foregomg is the rev:ew of ¢ agency complamts or other documents to
prepare the notice of interrogation; determination of the investigating officers;
redaction of the agency complaint for names of the complainant or other accused
parties or witnesses or confidential information; preparation of notice or agency
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complaint; review by counsel; and presentation of notice or agency complaint to
peace officer. )

3. Tape recording the interrogation when the peace officer employee records the
interrogation. (Gov. Code, § 3303, subd. (g).)

, Includedmtheforegomgxsﬁxecostoftapeandstorage,andthecostof

. transcription. -

4. Providing the peace ofﬁcerployeethhacccsstothe&pepnorto anyfurther
interrogation at a subsequent time, or if any further proceedings are contemplated -
and the further proceedings fall within the following categories (Gov. Code, § 3303,
subd. (g));

a) The further proceeding is not a disciplinary action;

b) The further proceeding is a dismissal, demotion, suspension, salary reduction or
written reprimand received by a probationary or at-will employee whose liberty
interest is not affected (i.e., the charges supporting the dismissal does not harm the
employee’s reputation or ability to find futum employment); .

c) The further proceeding is a transfer of a permanent, probationary or at-will
employee for purposes of punishment;

d) The further proceeding is a denial of promotion for a permanent, probationary or
at-will employee for reasons other than merit;

¢) The further proceeding is an action against a permanent, probahonary or at-will
employee that results in disadvantage, harm, loss or hardslup and i mpacts the career
of the employee. o

Included in the foregoing is the cost of tape copying.

5. Producing transcribed copies of any notes made by a stenographer at an
interrogation, and copies of reports or complaints made by investigators or other
persons, except those that are deemed confidential, when requested by the officer,
in the following circumstances (Gov. Code, § 3303, subd. (g)):

a) When the investigation does not resuit in disciplinary action; and
b) When the investigation results in: ’
e A dismissal, demotion, suspension, salary reduction or written reprimand

. received by a probatwmry or at-will employee whose liberty interest is not
affected (i..; the charges supporting the dismissal do not harm the

employee’s reputation or ability to find future employment);

o A transfer of a permanent, probationary or at-will employee for purposes of
punishment;

e A denial of promotion for a permanent, probat:onary or at-will employee
for reasons other than merit; or

e QOther actions against a permanent, probationary or at-will employee that
result in disadvantage, harm, loss or hardship and impactthe career of the
employee.

Included in the foregoing is the review w of the complaints, notes or tape recordings

for issues of confidentiality by law enfomemcnt, human relations or counsel; cost
of processing, service and retention of copies. ,
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Performing the following activities upon receipt of an adverse comment (Gov. Code,
§§ 3305 and 3306):

School Districts

() If an adverse comment results in‘the depnvahon of & employment through dlsmnssal

suspension, demotion, reduction in pay or written reprimand for a permanent peace
officer, or harms the officer’s reputation and opportunity to find future - -
employment, then schools are entitled to reimbursement for:

e Obtaining the signature of the peace officer on the adverse comment; or

e Noting the peace officer’s refusal to sign the adverse comment on the document
andobtammgtheslgnatmeonmhals of the peace officer under such
circumstances.

* (b) If an adverse comment is obtained in connection with a promotional examination,
then school districts are entitled to reimbursement for the following activities:

s Providing notice of the adverse comment;

¢ Providing an opportunity to review and sign the adverse comment;

¢ Providing an opportunity to respond to the adverse comment within 30 days;
and

e Noting the peace officer’s refusal to sign the adverse comment on the document
- and obtaining the signature or initials of the peace officer under such
circumstances.

(c) If an adverse comment is nof obtained in connection with a promotional
examination, then school districts are entitled to reimbursement for:

o Obtaining the signature of the peace officer on the adverse comment; or

¢ Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
_ circumstances.

m‘ .

(a) If an adverse comment results in the deprivation of employment through dismissal,
suspension, demotion, reduction in pay or written reprimand for a permanent peace
officer, or harms the officer’s reputation and opportunity to find future
employment, then seheels counties are entitled to reimbursement for:

o Obtaining the signature of the peace officer on the adverse comment; or

» Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or mmals of the peace otﬁcer under such
circumstances.

(b) If an adverse comment ts.related to the investigation of a possxble criminal offense,
- .then counties are entitled to reimbursement.for the following activities:

o Providing notice of the adverse comment;
"o Providing an opportunity to review and sign the adverse comment;




e Providing an opportunity to respond to'thé adverse comment within 30 days;
and
¢ Noting the peace officer’s refusal to sign the adverse comment on the document

and obtaining the signature or mmais of the pme ofﬁcer under such
circumstanoes '

(c) If an advme oonnnent is not related to the i mveshgahon of apossible cnmma.l
offense, then oounnw obtmnedm entitled to reimbursement for:

¢ Providing notice of the adverse comment: and |
o Obtaining the signature of the peace officer on the adverse comment; or

» Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
circumstances.

Cities and Special Districts

~ (@) If an adverse comment results in the deprivation of employment through dismissal,
suspension, demotion, reduction in pay or written reprimand for a permanent peace
officer, or harms the officer’s reputation and opportunity to find future : '

employment, then sehools- cities and special districts are entitled to reimbursement
for:

¢ Obtaining the signature of the peace officer on the adverse comment; or

s Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or mmals of thc peace officer under such
circumstances.

(b) If an adverse comment is related to the investigation ofa possible criminal offense, ‘
then cities and special districts are entitled to reimbursement for the following
activities:

o Providing notice of the adverse comment;
» Providing an opportunity to review and sign the adverse comment;

¢ Providing an opportunity to respond to the adverse comment within 30 days;
and .

¢ Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such
circumstances.

(c) If an adverse comment is not related to the investigation of a possible criminal
offense, then cities and special districts are entitled to reimbursement for the
following activities:

s Providing notice of the adverse comment;

. Prowdmganopportunitytorespondtomeadversecommentwnhm 30 days,
and

v,

. Obtammg the s1gnature of the peaoe oﬁioer on the adverse comment
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o Noting the peace officer’s refusal to sign the adverse comment on the document
and obtaining the signature or initials of the peace officer under such :
circumstances.

Included in the foregomg are review of circumstances or documentation leading to adverse
comment by supervisor, command staff, human resources staff or counsel, including
determination of whether same constitutes an adverse comment; prepaxanon of comment
and review for accuracy notification and presentahon of adverse comment to officer and
notification concerning rights regarding same; review of response to adverse comment,
attaching same to adverse comment and filing.

V. CLAIM PREPARATION AND SUBMISSION

Claims for reimbursement must be timely filed and identify each cost element for which
reimbursement is claimed under this mandate. Claimed costs must be identified to each
reimbursable activity identified in Section I'V. of this document.

SUPPORTING DOCUMENTATION

Claimed costs shall be supported by the followxng cost element information:

A. Direct Costs

Direct Costs are defined as costs that can be traced to specific goods, services, units,
programs, activities or functions.

Claimed costs shall be supported by the following cost clement information:
1. Salaries and Benefits

Identify the employee(s), and/or show the classification of the employee(s) involved.
Describe the reimbursable activities performed and specify the actual time devoted to
each reimbursable activity by each employee the product:ve hourly rate, and related
employee benefits. - )

Reimbursement includes compensanon paid for salaries, wag'es, and employee
benefits. Employee benefits include regular compensation paid to an employee during
periods of authorized absences (e.g., annual leave, sick leave) and the employer’s
contributions to social security, pension plans, insurance, and worker’s compensation
insurance. Employee benefits are eligible for reimbursement when distributed
equitably to all job activities performed by the employee.

2. Materials and Supplies

Only expenditures that can be identified as a direct cost of this mandate may be
claimed. List the cost of the materials and supplies consumed specifically for the
purposes of this mandate. Purchases shall be claimed at the actual price after deducting
cash discounts, rebates and allowances received by the claimant. Supplies that are
withdrawn from inventory shall be charged based on a reoogmzed method of costing,
consistently applied.

3. Contract Services

Provide the name(s) of the confractor(s) who performed the semces, mcludmg any
fixed contracts for services. Describe the reimbursable activity(ies) performed by each
named contractor and give the number of actual hours spent on the activities, if
applicable. Show the inclusive dates when services were performed and itemize all
costs for those services. Submit contract consultant and attorney invoices with the
claim.




4, Travel

Travel expenses for mileage, per diem, lodging, and other employee entitlements are
eligible for reimbursement in accordance with the rules of the local jurisdiction.
Provide the name(s) of the traveler(s), purpose of travel, inclusive dates and times of
travel, destination points, and trave} costs.

5. Training
The cost of training an employee to perform the mandated activities is eligible for
reimbursement. Identify the employee(s) by name and job classification. Provide the
title and subject of the training session, the date(s) attended, and the location.
Reimbursable costs may include salaries and benefits, registration fees, transportation,
lodging, and per diem.

B. Indirect Costs

Indirect costs are defined as costs which are incurred for a common or joint purpose,
benefiting more than one program and are not directly assignable to a particular
department or program without efforts disproportionate to the result achieved. Indirect
costs may include both (1) overhead costs of the unit performing the mandate; and (2) the
costs of central government services distributed to other departments based on a systematic
and rational basis through a cost allocation plan.

Compensation for indirect costs is eligible for reimbursement utilizing the procedure
provided in the OMB A-87. Claimants have the option of using 10% of direct labor,
excluding fringe benefits, or preparing an Indirect Cost Rate Proposal (ICRP) for the
department if the indirect cost rate claimed exceeds 10%. If more than one department is
claiming indirect costs for the mandated program, each department must have its own
.ICRP prepared in accordance with OMB A-87. An ICRP must be submitted with the
claim when the indirect cost rate exceeds 10%.

VI. SUPPORTING DATA

For audit purposes, all costs claimed shall be traceable to source documents (e.g.,
employee time records, invoices, receipts, purchase orders, contracts, worksheets,
calendars, declarations, etc.) that show evidence of the validity of such costs and their
relationship to the state mandated program. All documentation in support of the claimed
costs shall be made available to the State Controller’s Office, as may be requested, and all
reimbursement claims are subject to audit during the period specified in Government Code
section 17558.5, subdivision (a).

- All claims shall identify the number of cases in process at the beginning of the fiscal year,
the number of new cases added during the fiscal year, the number of cases completed or
closedduringtheﬁscalyear,andthenumberofcasesinp;ocessattheendoftheﬁscal
year. '

VII. OFFSETTING SAVINGS AND OTHER REIMBURSEMENT

Any offsetting savings the claimant experiences as a direct result of the subject mandate
shall be deducted from the costs claimed. In addition, reimbursement for this mandate
received from any source, including but not limited to, service fees collected, federal funds
and other state funds shall be identified and deducted from this claim.




m STATE CONTROLLER’S OFFICE REQUIRED CERTIFICATION

An authorized representative of the claimant shall be required to prov:de a certification of -
the claim, as specified in the State Controller’s claiming mslrucuons for those costs
mandated by the State contained herein. ,







Adopted: July 27, 2000
Corrected: August 17, 2000
Amended: December 4, 2006

PARAMETERS AND GUIDELINES
Govemment Code Sections 3301, 3303, 3304, 3305, 3306

As Added and Amended by Statutes of 1976, Chapter 465;
Statutes of 1978, Chapters 775, 1173, 1174, and 1178;
Statutes of 1979, Chapter 405; Statutes of 1980, Chapter 1367; Statutes of 1982,
Chapter 994; Statutes of 1983, Chapter 964; Statutes of 1989, Chapter 1165; and
Statutes of 1990, Chapter 675

Peace Officers Procedural Bill of Rights
05-RL-4499-01(4499)
05-PGA-18, 05-PGA-19, 05-PGA-20, 05-PGA-21, and 05-PGA-22

BEGINNING IN FISCAL YEAR 2006-2007

L SUMMARY AND SOURCE OF THE MANDATE

In order to ensure stable employer-employee relations and effective law enforcement
services, the Legislature enacted Government Code sections 3300 through 3310, known as
the Peace Officers Procedural Bill of Rights (POBOR).

The test claim legislation provndes procedural protections to peace officers employed by
local agencies and school districts' when a peace officer is subject to an interrogation by
the employer, is facing punitive action or receives an adverse comment in his or her
personnel file.

In 1999, the Commission approved the test claim and adopted the original Statement of
Decision. The Commission found that certain procedural requirements under POBOR
were rights already provided to public employees under the due process clause of the
United States and California Constitutions. Thus, the Commission denied the procedural
requirements of POBOR that were already required by law on the ground that they did not
impose a new program or higher level of service, or impose costs mandated by the state
pursuant to Government Code section 17556, subdivision (¢). Government Code

section 17556, subdivision (c), generally provides that the Commission shall not find costs
mandated by the state for test claim statutes that implement a federal law, unless the test
claim statute mandates costs that exceed the federal mandate. The Commission approved
the activities required by POBOR that exceeded the requxrements of existing state and
federal law.

On July 27, 2000, the Commission adopted parameters and guidelines that authorized
reimbursement, beginning July 1, 1994, to counties, cities, a city and county, school
districts, and special districts that employ peace officers for the ongomg activities
summarized below:

! Government Code section 3301 states: “For purposes of this chapter, the term public
safety officer means all peace officers specified in Sections 830.1, 830.2, 830.3, 830.31,
830.32, 830.33, except subdivision (e), 830.34, 830.35, except subdivision (c), 830.36,
830.37, 830.38, 830.4, and 830.5 of the Penal Code.”
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e Developing or updating policies and procedures.
¢ Training for human resources, law enforcement, and legal counsel.
o Updating the status of cases.

¢ Providing the opportunity for an administrative appeal for permanent, at-will, and
probationary employees that were subject to certain disciplinary actions that were
not covered by the due process clause of state and federal law.

e When a peace officer is under investigation, or becomes a witness to an incident
under investigation, and is subjected to an interrogation by the employer that could
lead to certain disciplinary actions, the following costs and activities are eligible for
reimbursement: compensation to the peace officer for interrogations occurring
during off-duty time; providing prior notice to the peace officer regarding the
nature of the interrogation and identification of investigating officers; tape
recording the interrogation; providing the peace officer employee with access to the
tape prior to any further interrogation at a subsequent time or if any further
specified proceedings are contemplated; and producing transcribed copies of any
notes made by a stenographer at an interrogation, and copies of complaints of
reports or complaints made by investigators.

o Performing certain activities, specified by the type of local agency or school
district, upon the receipt of an adverse comment against a peace officer employee.

A technical correction was made to the parameters and guidelines on August 17, 2000.

In 2005, Statutes 2005, chapter 72, section 6 (AB 138) added section 3313 to the
Government Code to direct the Commission to “review” the Statement of Decision,
adopted in 1999, on the Peace Officer Procedural Bill of Rights test claim (commonly
abbreviated as “POBOR”) to clarify whether the subject legislation imposed a mandate
consistent with California Supreme Court Decision in San Diego Unified School Dist. v.
Commission on State Mandates (2004) 33 Cal.4th 859 and other applicable court
decisions.

On April 26, 2006, the Commission reviewed its original findings and adopted a Statement
of Decision on reconsideration (05-RL-4499-01). The Statement of Decision on
reconsideration became final on May 1, 2006. On review of the claim, the Commission
found that the San Diego Unified School Dist. case supports the Commission’s 1999
Statement of Decision, which found that the test claim legislation constitutes a state-
mandated program within the meaning of article XIII B, section 6 of the California
Constitution for counties, cities, school districts, and special districts identified in

. Government Code section 3301 that employ peace officers.

The Commission further found that the San Diego Unified School Dist. case supports the
Commission’s 1999 Statement of Decision that the test claim legislation constitutes a
partial reimbursable state-mandated program within the meaning of article XIII B,
section 6 of the California Constitution and Government Code section 17514 for all
activities previously approved by the Commission except the following:

o The activity of providing the opportunity for an administrative appeal to
probationary and at-will peace officers (except when the chief of police is removed)
pursuant to Government Code section 3304 is no longer a reimbursable state-
mandated activity because the Legislature amended Government Code section 3304
in 1998. The amendment limited the right to an administrative appeal to only those
peace officers “who successfully completed the probationary period that may be
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required” by the employing agency and to situations where the chief of police is
removed. (Stats. 1998, ch. 786, § 1.)

o The activities of obtaining the signature of the peace officer on the adverse
comment or noting the officer’s refusal to sign the adverse comment, pursuant to
Government Code sections 3305 and 3306, when the adverse comment results in a
punitive action protected by the due process clause? does not constitute a new
program or higher level of service and does not impose costs mandated by the state
pursuant to Government Code section 17556, subdivision (c).

The Statement of Decision adopted by the Commission on this reconsideration applies to
costs incurred and claimed for the 2006-2007 fiscal year.

IL ELIGIBLE CLAIMANTS

Counties, cities, a city and county, school districts and special districts that employ peace
officers are eligible claimants.

. PERIOD OF REIMBURSEMENT

The period of reimbursement for the activities in this parameters and guidelines
amendment begin on July 1, 2006.

Pursuant to Government Code section 17560, reimbursement for state-mandated costs may
be claimed as follows:

1. A local agency or school district may file an estimated reimbursement claim by
January 15 of the fiscal year in which costs are to be incurred, and, by January 15
following that fiscal year shall file an annual reimbursement claim that details the
costs actually incurred for that fiscal year; or it may comply with the provisions of
subdivision (b).

2. A local agency or school district may, by January 15 following the fiscal year in
which costs are incurred, file an annual reimbursement claim that details the costs
actually incurred for that fiscal year.

3. In the event revised claiming instructions are issued by the Controller pursuant to
subdivision (c) of section 17558 between October 15 and January 15, a local
‘agency or school district filing an annual reimbursement claim shall have 120 days
following the issuance date of the revised claiming instructions to file a claim.

Reimbursable actual costs for one fiscal year shall be included in each claim. Estimated
costs for the subsequent year may be included on the same claim, if applicable. Pursuant
to section 17561, subdivision (d)(1) of the Government Code, all claims for reimbursement
of initial years’ costs shall be submitted within 120 days of notification by the State
Controller of the issuance of claiming instructions.

If total costs for a given year do not exceed $1,000, no reimbursement shall be allowed,
except as otherwise allowed by Government Code section 17564.

There shall be no reimbursement for any period in which the Legislature has suspended the
operation of a mandate pursuant to state law.

2 Due process attaches when a permanent employee is dismissed, demoted, suspended,
receives a reduction in salary, or receives a written reprimand. Due process also attaches
when the charges supporting a dismissal of a probationary or at-will employee constitute
moral turpitude that harms the employee’s reputation and ability to find future employment
and, thus, a name-clearing hearing is required.
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IV. REIMBURSABLE ACTIVITIES

To be eligible for mandated cost reimbursement for any fiscal year, only actual costs may
be claimed. Actual costs are those costs actually incurred to implement the mandated
activities. Actual costs must be traceable and supported by source documents that show
the validity of such costs, when they were incurred, and their relationship to the
reimbursable activities. A source document is a document created at or near the same time
the actual cost was incurred for the event or activity in question. Source documents may
include, but are not limited to, employee time records or time logs, sign-in sheets, invoices,
and receipts.

Evidence corroborating the source documents may include, but is not limited to,
worksheets, cost allocation reports (system generated), purchase orders, contracts, agendas,
training packets, and declarations. Declarations must include a certification or declaration
stating, “I certify (or declare) under penalty of perjury under the laws of the State of
California that the foregoing is true and correct,” and must further comply with the
requirements of Code of Civil Procedure section 2015.5. Evidence corroborating the
source documents may include data relevant to the reimbursable activities otherwise in
compliance with local, state, and federal government requirements. However,
corroborating documents cannot be substituted for source documents.

Claimants may use time studies to support salary and benefit costs when an activity is task-
repetitive. Time study usage is subject to the review and audit conducted by the State
Controller’s Office.

The claimant is only allowed to claim and be reimbursed for increased costs for
reimbursable activities identified below. Increased cost is limited to the cost of an activity
that the claimant is required to incur as a result of the mandate.

For each eligible claimant, the following activities are reimbursable:

A. Administrative Activities (On-going Activities)

1. Developing or updating internal policies, procedures, manuals and other
materials pertaining to the conduct of the mandated activities.

2. Attendance at specific training for human resources, law enforcement and legal
counsel regarding the requirements of the mandate. The training must relate to
mandate-reimbursable activities.

3. Updating the status report of mandate-reimbursable POBOR activities.
“Updating the status report of mandate-reimbursable POBOR-activities” means
tracking the procedural status of the mandate-reimbursable activities only.
Reimbursement is not required to maintain or update the cases, set up the cases,
review the cases, evaluate the cases, or close the cases.

B. Administrative Appeal

1. The administrative appeal activities listed below apply to permanent peace
officer employees as defined in Penal Code sections 830.1, 830.2, 830.3, 830.31,
830.32, 830.33, except subdivision (e), 830.34, 830.35, except subdivision (c),
830.36, 830.37, 830.4, and 830.5. The administrative appeal activities do not apply
to reserve or recruit officers; coroners; railroad police officers commissioned by the




Governor; or non-sworn officers including custodial ofﬂcers, sheriff security
officers, police security officers, and school security officers.

The following activities and costs are reimbursable:

a. Providing the opportunity for, and the conduct of an administrative appeal
hearing for the following disciplinary actions (Gov. Code, § 3304, subd. (b))

o Transfer of permanent-employees for purposes of punishment;

¢ Denial of promotion for permanent-employees for reasons other than merit;
and

e Other actions against permanent employees that result in disadvantage,
harm, loss or hardship and impact the career opportunities of the employee.

b. Preparation and review of the various documents necessary to commence and
proceed with the administrative appeal hearing.

c. Legal review and assistance with the conduct of the administrative appeal
hearing.

Preparation and service of subpoenas.
Preparation and service of any rulings or orders of the administrative body.
The cost of witness fees.

m S A

The cost of salaries of employee witnesses, including overtime, the time and
labor of the administrative appeal hearing body and its attendant clerical
services.

The following activities are not reimbursable:
a. Investigating charges.
b. Writing and reviewing charges.
c. Imposing disciplinary or punitive action against the peace officer.
d. Litigating the final administrative decision.

2. Providing the opportunity for, and the conduct of an administrative appeal hearing
for removal of the chief of police under circumstances that do not create a liberty
interest (i.e., the charges do not constitute moral turpitude, which harms the
employee’s reputation and ability to find future employment). (Gov. Code, § 3304,
subd. (b).)

The following activities and costs are reimbursable:

a. Preparation and review of the various documents necessary to commence and
proceed with the administrative appeal hearing.

b. Legal review and assistance with the conduct of the admmlstratxve appeal
hearing.

c. Preparation and service of subpoenas.
d. Preparation and service of any rulings or orders of the administrative body.

3 Burden v. Snowden (1992) 2 Cal.4th 556, 569; Government Code section 3301; Penal
Code sections 831, 831.4.
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e. The cost of witness fees.

f. The cost of salaries of employee witnesses, including overtime, the time and
labor of the administrative appeal hearing body and its attendant clerical
services.

The following activities are not reimbursable:
a. Investigating charges.
b. Writing and reviewing charges.
c. Imposing disciplinary or punitive action against the chief of police.
d. Litigating the final administrative decision.

C. Interrogations

The performance of the activities listed in this section are eligible for reimbursement
only when a peace officer, as defined in Penal Code sections 830.1, 830.2, 830.3,
830.31, 830.32, 830.33, except subdivision (e), 830.34, 830.35, except subdivision (c),
830.36, 830.37, 830.4, and 830.5, is under investigation, or becomes a witness to an
incident under investigation, and is subjected to an interrogation by the commanding
officer, or any other member of the employing public safety department, that could
lead to dismissal, demotion, suspension, reduction in salary, written reprimand, or
transfer for purposes of punishment. (Gov. Code, § 3303.)*

Claimants are not eligible for reimbursement for the activities listed in this section
when an interrogation of a peace officer is in the normal course of duty, counseling,
instruction, or informal verbal admonishment by, or other routine or unplanned contact
with, a supervisor or any other public safety officer. Claimants are also not eligible for
reimbursement when the investigation is concerned solely and directly with alleged
criminal activities. (Gov. Code, § 3303, subd. (i).)

The following activities are reimbursable:
1. When required by the seriousness of the investigation, compensating the peace

officer for interrogations occurring during off-duty time in accordance with regular
department procedures. (Gov. Code, § 3303, subd. (a).)

Preparation and review of overtime compensation requests are reimbursable.

2. Providing notice to the peace officer before the interrogation. The notice shall
inform the peace officer of the rank, name, and command of the officer in charge of
the interrogation, the interrogating officers, and all other persons to be present
during the interrogation. The notice shall inform the peace officer of the nature of
the investigation. (Gov. Code, § 3303, subds. (b) and (c).)

The following activities relating to the notice of interrogation are reimbursable:

a. Review of agency complaints or other documents to prepare the notice of
interrogation.

4 Interrogations of reserve or recruit officers; coroners; railroad police officers
commissioned by the Governor; or non-sworn officers including custodial officers, sheriff
security officers, police security officers, and school security officers are not reimbursable.
(Burden v. Snowden (1992) 2 Cal.4th 556, 569; Government Code section 3301; Penal
Code sections 831, 831.4.) ‘ .
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b. Identification of the interrogating officers to include in the notice of
interrogation.

¢. Preparation of the notice.
d. Review of notice by counsel.
e. Providing notice to the peace officer prior to interrogation.

3. Recording the interrogation when the peace officer employee records the
interrogation. (Gov. Code, § 3303, subd. (g).)

The cost of media and storage, and the cost of transcription are reimbursable. The
investigator’s time to record the session and transcription costs of non-sworn peace
officers are not reimbursable. ’

4. Providing the peace officer employee with access to the recording prior to any
further interrogation at a subsequent time, or if any further proceedings are
contemplated and the further proceedings fall within the following categories (Gov.
Code, § 3303, subd. (g)):

a. The further proceeding is not a disciplinary action;
b. The further proceeding is a dismissal, demotion, suspension, salary reduction or
written reprimand received by a probationary or at-will employee whose liberty

interest is not affected (i.e., the charges supporting the dismissal does not harm the
employee’s reputation or ability to find future employment);

c. The further proceeding is a transfer of a permanent, probationary or at-will
employee for purposes of punishment;

d. The further proceeding is a denial of promotion for a permanent, probationary or
at-will employee for reasons other than merit;

e. The further proceeding is an action against a permanent, probationary or at-will
employee that results in disadvantage, harm, loss or hardship and impacts the career
of the employee.

The cost of media copying is reimbursable.

5. Producing transcribed copies of any notes made by a stenographer at an
interrogation, and copies of reports or complaints made by investigators or other
persons, except those that are deemed confidential, when requested by the officer,
in the following circumstances (Gov. Code, § 3303, subd. (g)):

a) When the investigation does not result in disciplinary action; and
b) When the investigation results in:

e A dismissal, demotion, suspension, salary reduction or written reprimand
received by a probationary or at-will employee whose liberty interest is not
affected (i.e.; the charges supporting the dismissal do not harm the
employee’s reputation or ability to find future employment);

o A transfer of a permanent, probationary or at-will employee for purposes of
punishment;

e A denial of promotion for a permanent, probationary or at-will employee
for reasons other than merit; or




e Other actions against a permanent, probationary or at-will employee that
result in disadvantage, harm, loss or hardship and impact the career of the
employee. '

Review of the complaints, notes or recordings for issues of confidentiality by law
enforcement, human relations or counsel; and the cost of processing, service and
retention of copies are reimbursable.

The following activities are not reimbursable:

1. Activities occurring before the assignment of the case to an administrative
investigator. These activities include taking an initial complaint, setting up the
complaint file, interviewing parties, reviewing the file, and determining whether the
complaint warrants an administrative investigation.

2. Investigation activities, including assigning an investigator to the case, reviewing
the allegation, communicating with other departments, visiting the scene of the
alleged incident, gathering evidence, identifying and contacting complainants and
witnesses.

3. Preparing for the interrogation, reviewing and preparing interrogation questions,
conducting the interrogation, and reviewing the responses given by the officer
and/or witness during the interrogation.

4. Closing the file, including the preparation of a case summary disposition reports
and attending executive review or committee hearings related to the investigation.

D, Adverse Comment

Performing the following activities upon receipt of an adverse comment concerning a
peace officer, as defined in Penal Code sections 830.1, 830.2, 830.3, 830.31, 830.32,
830.33, except subdivision (e), 830.34, 830.35, excespt subdivision (c), 830.36, 830.37,
830.4, and 830.5. (Gov. Code, §§ 3305 and 3306.):

C!

istrict

(a) If an adverse comment is obtained in connection with a promotional examination,
then school districts are entitled to reimbursement for the following activities:

L.
2.
3.

4.

Providing notice of the adverse comment;
Providing an opportunity to review and sign the adverse comment;

Providing an opportunity to respond to the adverse comment within 30 days;
and '

Noting the peace officer’s refusal to sign the adverse comment and obtaining
the signature or initials of the peace officer under such circumstances.

(b) If an adverse comment is not obtained in connection with a promotional
examination, then school districts are entitled to reimbursement for:

L.

Obtaining the signature of the peace officer on the adverse comment; or

5 The adverse comment activities do not apply to reserve or recruit officers; coroners;
railroad police officers commissioned by the Governor; or non-sworn officers including
custodial officers, sheriff security officers, police security officers, or school security
officers. (Burden v. Snowden (1992) 2 Cal.4th 556, 569; Government Code section 3301;
Penal Code sections 831, 831.4.)




2. Noting the peace officer’s refusal to sign the adverse comment and obtaining
the signature or initials of the peace officer under such circumstances.
Counties |

(a) If an adverse comment is related to the investigation of a possible criminal offense,
then counties are entitled to reimbursement for the following activities:

1. Providing notice of the adverse comment;
2. Providing an opportunity to review and sign the adverse comment;

Providing an opportunity to respond to the adverse comment within 30 days;
and

4, Noting the peace officer’s refusal to sign the adverse comment and obtaining
the signature or initials of the peace officer under such circumstances.

(b) If an adverse comment is 7ot related to the investigation of a possible criminal
offense, then counties obtained are entitled to reimbursement for:

1. Providing notice of the adverse comment: and
2. Obtaining the signature of the peace officer on the adverse comment; or

3. Noting the peace officer’s refusal to sign the adverse comment en-the-deeument
and obtaining the signature or initials of the peace officer under such
circumstances. :

Cities and Special Districts

(a) If an adverse comment is related to the investigation of a possible criminal offense,
then cities and special districts are entitled to reimbursement for the following
activities: }

1. Providing notice of the adverse comment;
Providing an opportunity to review and sign the adverse comment;

3. Providing an opportunity to respond to the adverse comment within 30 days;
and

4. Noting the peace officer’s refusal to sign the adverse comment and obtaining
the signature or initials of the peace officer under such circumstances.

(b) If an adverse comment is not related to the investigation of a possible criminal
offense, then cities and special districts are entitled to reimbursement for the
following activities:

1. Providing notice of the adverse comment;

2. Providing an opportunity to respond to the adverse comment within 30 days;
and

3. Obtaining the signature of the peace officer on the adverse comment; or

4. Noting the peace officer’s refusal to sign the adverse comment and obtaining
the signature or initials of the peace officer under such circumstances.

The following adverse comment activities are reimbursable:

1. Review of the circumstances or documentation leading to the adverse comment
by supervisor, command staff, human resources staff, or counsel to determine
whether the comment constitutes a written reprimand or an adverse comment.
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2. Preparation of notice of adverse comment.
3. Review of notice of adverse comment for accuracy.

4. Informing the peace officer about the officer’s rights regarding the notice of
adverse comment.

5. Review of peace officer’s response to adverse comment.

6. Attaching the peace officers’ response to the adverse comment and filing the
document in the appropriate file.

The following activities are not reimbursable:
1. Investigating a complaint.

2. Interviewing a complainant.

3. Preparing a complaint investigation report.
V. CLAIM PREPARATION AND SUBMISSION

Each of the following cost elements must be identified for each reimbursable activity
identified in Section IV, Reimbursable Activities, of this document. Each claimed
reimbursable cost must be supported by source documentation as described in Section IV,
Additionally, each reimbursement claim must be filed in a timely manner.

A. Direct Cost Reporting

Direct costs are those costs incurred specifically for the reimbursable activities. The
following direct costs are eligible for reimbursement.

1. Salaries and Benefits

Report each employee implementing the reimbursable activities by name, job
classification, and productive hourly rate (total wages and related benefits divided
by productive hours). Describe the specific reimbursable activities performed and
the hours devoted to each reimbursable activity performed.

2. Materials and Supplies

Report the cost of materials and supplies that have been consumed or expended for
the purpose of the reimbursable activities. Purchases shall be claimed at the actual
price after deducting discounts, rebates, and allowances received by the claimant.
Supplies that are withdrawn from inventory shall be charged on an appropnate and
recognized method of costing, consistently applied.

3. Contracted Services

Report the name of the contractor and services performed to implement the
reimbursable activities. Ifthe contractor bills for time and materials, report the
number of hours spent on the activities and all costs charged. If the contract is a
fixed price, report the services that were performed during the period covered by
the reimbursement claim. If the contract services are also used for purposes other
than the reimbursable activities, only the pro-rata portion of the services used to
implement the reimbursable activities can be claimed. Submit contract consultant
and attorney invoices with the claim and a description of the contract scope of
services.
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4. Fixed Assets and Equipment

Report the purchase price paid for fixed assets and equipment (including
computers) necessary to implement the reimbursable activities. The purchase price
includes taxes, delivery costs, and installation costs. If the fixed asset or equipment
is also used for purposes other than the reimbursable activities, only the pro-rata
portion of the purchase price used to implement the reimbursable activities can be
claimed.

5. Travel

Report the name of the employee traveling for the purpose of the reimbursable
activities. Include the date of travel, destination point, the specific reimbursable
activity requiring travel, and related travel expenses reimbursed to the employee in
compliance with the rules of the local jurisdiction. Report employee travel time
according to the rules of cost element A.1, Salaries and Benefits, for each
applicable reimbursable activity.

6. Training

Report the cost of training an employee to perform the reimbursable activities, as
specified in Section IV of this document. Report the name and job classification of
each employee preparing for, attending, and/or conducting training necessary to
implement the reimbursable activities. Provide the title, subject, and purpose ,
(related to the mandate of the training session), dates attended, and location. If the
training encompasses subjects broader than the reimbursable activities, only the
pro-rata portion can be claimed. Report employee training time for each applicable
reimbursable activity according to the rules of cost element A.1, Salaries and
Benefits, and A.2, Materials and Supplies. Report the cost of consultants who
conduct the training according to the rules of cost element A.3, Contracted
Services. '

B. Indirect Cost Rates
1. Local Agencies

Indirect costs are costs that are incurred for a common or joint purpose, benefiting
more than one program, and are not directly assignable to a particular department or
program without efforts disproportionate to the result achieved. Indirect costs may
include both (1) overhead costs of the unit performing the mandate; and (2) the costs
of the central government services distributed to the other departments based on a
systematic and rational basis through a cost allocation plan.

Compensation for indirect costs is eligible for reimbursement utilizing the procedure
provided in the Office of Management and Budget (OMB) Circular A-87. Claimants
have the option of using 10% of direct labor, excluding fringe benefits, or preparing an
Indirect Cost Rate Proposal (ICRP) if the indirect cost rate claimed exceeds 10%.

If the claimant chooses to prepare an ICRP, both the direct costs (as defined and
described in OMB Circular A-87 Attachments A and B) and the indirect costs shall
exclude capital expenditures and unallowable costs (as defined and described in OMB
Circular A-87 Attachments A and B). However, unallowable costs must be included
in the direct costs if they represent activities to which indirect costs are properly
allocable.
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The distribution base may be (1) total direct costs (eXcluding capital expenditures and
other distorting items, such as pass-through funds, major subcontracts, etc.), (2) direct
salaries and wages, or (3) another base which results in an equitable distribution.

In calculating an ICRP, the claimant shall have the choice of one of the following
methodologies:

a. The allocation of allowable indirect costs (as defined and described in OMB
Circular A-87 Attachments A and B) shall be accomplished by (1) classifying
a department’s total costs for the base period as either direct or indirect, and
(2) dividing the total allowable indirect costs (net of applicable credits) by an
equitable distribution base. The result of this process is an indirect cost rate
which is used to distribute indirect costs to mandates. The rate should be
expressed as a percentage which the total amount allowable indirect costs
bears to the base selected; or

b. The allocation of allowable indirect costs (as defined and described in OMB
Circular A-87 Attachments A and B) shall be accomplished by (1) separating a
department into groups, such as divisions or sections, and then classifying the
division’s or section’s total costs for the base period as either direct or indirect,
and (2) dividing the total allowable indirect costs (net of applicable credits) by
an equitable distribution base. The result of this process is an indirect cost rate
that is used to distribute indirect costs to mandates. The rate should be
expressed as a percentage which the total amount allowable indirect costs bears
to the base selected.

2. School Districts

Indirect costs are costs that have been incurred for common or joint purposes. These
costs benefit more than one cost objective and cannot be readily identified with a
particular final cost objective without effort disproportionate to the results achieved.
After direct costs have been determined and assigned to other activities, as appropriate,
indirect costs are those remaining to be allocated to benefited cost objectives. A cost
may not be allocated as an indirect cost if any other cost incurred for the same purpose,
in like circumstances, has been claimed as a direct cost.

Indirect costs include: (a) the indirect costs originating in each department or agency of
the governmental unit carrying out state mandated programs, and (b) the costs of
central governmental services distributed through the central service cost allocation
plan and not otherwise treated as direct costs.

School districts must use the J-380 (or subsequent replacement) non-restrictive indirect
cost rate provisionally approved by the California Department of Education.

3. County Offices of Education

County offices of education must use the J-580 (or subsequent replacement) non-
restrictive indirect cost rate provisionally approved by the California Department of
Education.

4. Community College Districts

Community colleges have the option of using: (1) a federally approved rate, utilizing
the cost accounting principles from the Office of Management and Budget Circular
A-21, "Cost Principles of Educational Institutions"; (2) the rate calculated on State
Controller's Form FAM-29C; or (3) a 7% indirect cost rate.
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VI. __RECORD RETENTION

Pursuant to Government Code section 17558.5, subdivision (a), a reimbursement claim for
actual costs filed by a local agency or school district pursuant to this chapter® is subject to
the initiation of an audit by the Controller no later than three years after the date that the
actual reimbursement claim is filed or last amended, whichever is later. However, if no
funds are appropriated or no payment is made to a claimant for the program for the fiscal
year for which the claim is filed, the time for the Controller to initiate an audit shall
commence to run from the date of initial payment of the claim. In any case, an audit shall
be completed not later than two years after the date that the audit is commenced. All
documents used to support the reimbursable activities, as described in Section IV, must be
retained during the period subject to audit. If an audit has been initiated by the Controller
during the period subject to audit, the retention period is extended until the ultimate
resolution of any audit findings.

VIL. OFFSETTING REVENUES AND OTHER REIMBURSEMENTS

Any offsets savings the claimant experiences in the same program as a result of the same
statutes or executive orders found to contain the mandate shall be deducted from the costs
claimed. In addition, reimbursement for this mandate received from any source, including
but not limited to, service fees collected, federal funds and other state funds shall be
identified and deducted from this claim.

VIII. STATE CONTROLLER’S REVISED CLAIMING INSTRUCTIONS

Pursuant to Government Code section 17558, subdivision (c), the Controller shall issue
revised claiming instructions for each mandate that requires state reimbursement not later
than 60 days after receiving the revised parameters and guidelines from the Commission,
to assist local agencies and school districts in claiming costs to be reimbursed. The revised
claiming instructions shall be derived from the test claim decision and the revised
parameters and guidelines adopted by the Commission.

- Pursuant to Government Code section 17561, subdivision (d)(2), issuance of the revised

claiming instructions shall constitute a notice of the right of the local agencies and school
~ districts to file reimbursement claims, based upon the revised parameters and guidelines
adopted by the Commission.

IX. REMEDIES BEFORE THE COMMISSION

Upon request of a local agency or school district, the Commission shall review the
claiming instructions issued by the State Controller or any other authorized state agency
for reimbursement of mandated costs pursuant to Government Code section 17571. If the
Commission determines that the claiming instructions do not conform to the parameters

. and guidelines, the Commission shall direct the Controller to modify the claiming
instructions and the Controller shall modify the claiming instructions to conform to the

- parameters and guidelines as directed by the Commission.

In addition, requests may be made to amend parameters and guidelines pursuant to
Government Code section 17557, subdivision (d), and California Code of Regulations,
title 2, section 1183.2,

¢ This refers to Title 2, division 4, part 7, chapter 4 of the Government Code.
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X, LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND
GUIDELINES ’

The Statement of Decision (CSM 4499) and the Statement of Decision on Reconsideration
(05-RL-4499-01) are legally binding on all parties and provide the legal and factual basis
for the parameters and guidelines. The support for the legal and factual findings is found
in the administrative record for the test claim. The administrative record, including the
Statement of Decision and the Statement of Decision on Reconsideration, is on file with
the Commission.
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BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE PROPOSED AMENDMENT TO No. 06-PGA-06 [05-RL-4499-01 (4499)]
THE PARAMETERS AND GUIDELINES ,
FOR THE TEST CLAIM ON: Peace Officers Procedural Bill of Rights

Government Code Sections 3301, 3303,
3304, 3305, 3306

As Added and Amended by Statutes of "1976, ARAME:
Chapter 465; Statutes of 1978, Chapters 775, ég%ﬁﬁgmmmﬁ SPSRN]S)UANT TO

1173, 1174, and 1178; Statutes of 1979, RNME 7 AND
Chapter 405; Statutes of 1980, Chapter 1367; | D0 Lo opr e 00 2 8o B 17957

Statutes of 1982, Chapter 994; Statutes of
1983, Chapter 964; Statutes of 1989, Chapter | L0 ULATIONS, SECTION 1183.2

1165; and Statutes of 1990, Chapter 675

Filed on June 25, 2007 by the County of Los | (Adopted on March 28, 2008)
Angeles, Claimant.

PARAMETERS AND GUIDELINES

On March 28, 2008, the Commission on State Mandates adopted the attached Parameters
and Guidelines Amendment.

- Dated: April 4, 2008

PAULA HIGASHI, Executive Director

Amended Parameters and Guidelines
POBOR, 06-PGA-06




Adopted: July 27, 2000
Corrected: August 17, 2000
Amended: December 4, 2006
Amended: March 28, 2008

AMENDED PARAMETERS AND GUIDELINES
Government Code Sections 3301, 3303, 3304, 3305, 3306

As Added and Amended by Statutes of 1976, Chapter 465;
Statutes of 1978, Chapters 775, 1173, 1174, and 1178;
Statutes of 1979, Chapter 405; Statutes of 1980, Chapter 1367; Statutes of 1982,
Chapter 994; Statutes of 1983, Chapter 964; Statutes of 1989, Chapter 1165; and
Statutes of 1990, Chapter 675

Peace Officers Procedural Bill of Rights
05-RL-4499-01(4499)
06-PGA-06

BEGINNING IN FISCAL YEAR 2006-2007

L SUMMARY AND SOURCE OF THE MANDATE

In order to ensure stable employer-employee relations and effective law enforcement
services, the Legislature enacted Government Code sections 3300 through 3310, known as
the Peace Officers Procedural Bill of Rights (POBOR).

The test claim legislation provndes procedural protections to peace officers employed by
local agencies and school districts' when a peace officer is subject to an interrogation by
the employer, is facing punitive action or receives an adverse comment in his or her
personnel file.

In 1999, the Commission approved the test claim and adopted the original Statement of
Decision. The Commission found that certain procedural requirements under POBOR
were rights already provided to public employees under the due process clause of the
United States and California Constitutions. Thus, the Commission denied the procedural
requirements of POBOR that were already required by law on the ground that they did not
impose a new program or higher level of service, or impose costs mandated by the state
pursuant to Government Code section 17556, subdivision (¢). Government Code

section 17556, subdivision (c), generally provides that the Commission shall not find costs
mandated by the state for test claim statutes that implement a federal law, unless the test
claim statute mandates costs that exceed the federal mandate. The Commission approved
the activities required by POBOR that exceeded the requirements of existing state and
federal law.

! Government Code section 3301 states: “For purposes of this chapter, the term public
safety officer means all peace officers specified in Sections 830.1, 830.2, 830.3, 830.31,
830.32, 830.33, except subdivision (¢), 830.34, 830.35, except subdivision (c), 830.36,
830.37, 830.38, 830.4, and 830.5 of the Penal Code.”
2
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On July 27, 2000, the Commission adopted parameters and guidelines that authorized
reimbursement, beginning July 1, 1994, to counties, cities, a city and county, school
districts, and special districts that employ peace officers for the ongoing activities
summarized below: :

o Developing or updating policies and procedures.
¢ Training for human resources, law enforcement, and legal counsel.
» Updating the status of cases.

¢ Providing the opportunity for an administrative appeal for permanent, at-will, and
probationary employees that were subject to certain disciplinary actions that were
not covered by the due process clause of state and federal law.

e When a peace officer is under investigation, or becomes a witness to an incident
under investigation, and is subjected to an interrogation by the employer that could
lead to certain disciplinary actions, the following costs and activities are eligible for
reimbursement: compensation to the peace officer for interrogations occurring
during off-duty time; providing prior notice to the peace officer regarding the
nature of the interrogation and identification of investigating officers; tape
recording the interrogation; providing the peace officer employee with access to the
tape prior to any further interrogation at a subsequent time or if any further
specified proceedings are contemplated; and producing transcribed copies of any
notes. made by a stenographer at an interrogation, and copies of complaints of
reports or complaints made by investigators.

e Performing certain activities, specified by the type of local agency or school
district, upon the receipt of an adverse comment against a peace officer employee.

A technical correction was made to the parameters and guidelines on August 17, 2000.

In 2005, Statutes 2005, chapter 72, section 6 (AB 138) added section 3313 to the
Government Code to direct the Commission to “review” the Statement of Decision,
adopted in 1999, on the Peace Officer Procedural Bill of Rights test claim (commonly
abbreviated as “POBOR?”) to clarify whether the subject legislation imposed a mandate
consistent with California Supreme Court Decision in San Diego Unified School Dist. v.
Commission on State Mandates (2004) 33 Cal.4th 859 and other applicable court
decisions.

On April 26, 2006, the Commission reviewed its original findings and adopted a Statement
of Decision on reconsideration (05-RL-4499-01). The Statement of Decision on
reconsideration became final on May 1, 2006. On review of the claim, the Commission
found that the San Diego Unified School Dist. case supports the Commission’s 1999
Statement of Decision, which found that the test claim legislation constitutes a state-
mandated program within the meaning of article XIII B, section 6 of the California
Constitution for counties, cities, school districts, and special districts identified in
Government Code section 3301 that employ peace officers.

The Commission further found that the San Diego Unified School Dist. case supports the
Commission’s 1999 Statement of Decision that the test claim legislation constitutes a
partial reimbursable state-mandated program within the meaning of article XIII B,
section 6 of the California Constitution and Government Code section 17514 for all
activities previously approved by the Commission except the following:
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e The activity of providing the opportunity for an administrative appeal to
probationary and at-will peace officers (except when the chief of police is removed)
pursuant to Government Code section 3304 is no longer a reimbursable state-
mandated activity because the Legislature amended Government Code section 3304
in 1998. The amendment limited the right to an administrative appeal to only those
peace officers “who successfully completed the probationary period that may be
required” by the employing agency and to situations where the chief of police is
removed. (Stats. 1998, ch. 786, § 1.)

o The activities of obtaining the signature of the peace officer on the adverse
comment or noting the officer’s refusal to sign the adverse comment, pursuant to
Government Code sections 3305 and 3306, when the adverse comment results in a
punitive action protected by the due process clause? does not constitute a new
program or higher level of service and does not impose costs mandated by the state
pursuant to Government Code section 17556, subdivision (c).

The Statement of Decision adopted by the Commission on this reconsideration apphes to
costs incurred and claimed for the 2006-2007 fiscal year.

1L ELIGIBLE CLAIMANTS

Counties, cities, a city and county, school districts and special districts that employ peace
officers are eligible claimants. -

118 PERIOD OF REIMBURSEMENT

The period of reimbursement for the activities and reasonable reimbursement methodology
in this parameters and guidelines amendment begin on July 1, 2006.

Pursuant to Government Code section 17560, reimbursement for state-mandated costs may
be claimed as follows:

1. A local agency or school district may, by February 15 following the fiscal year in
which costs are incurred, file an annual reimbursement claim for that fiscal year.

2. In the event revised claiming instructions are issued by the Controller pursuant to
subdivision (c) of section 17558 between November 15 and February 15, a local
agency or school district filing an annual reimbursement claim shall have 120 days .
following the issuance date of the revised claiming instructions to file a claim.

Reimbursable costs for one fiscal year shall be included in each claim. If total costs for a
given year do not exceed $1,000, no reimbursement shall be allowed, except as otherwise
allowed by Government Code section 17564.

There shall be no reimbursement for any period in which the Legislature has suspended the
operation of a mandate pursuant to state law.

2 Due process attaches when a permanent employee is dismissed, demoted, suspended,
receives a reduction in salary, or receives a written reprimand. Due process also attaches
when the charges supporting a dismissal of a probationary or at-will employee constitute
moral turpitude that harms the employee’s reputation and ability to find future employment
and, thus, a name-clearing hearing is required.
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Iv. " REIMBURSABLE ACTIVITIES

To be eligible for mandated cost reimbursement for any fiscal year, an eligible claimant
may file a reimbursement claim based on the reasonable reimbursement methodology
dgscribed in Section V A. or for actual costs, as described in Section V. B.

For each eligible claimant, the following activities are reimbursable:

A. Administrative Activities (On-going Activities)

1. Developing or updating internal policies, procedures, manuals and other
materials pertaining to the conduct of the mandated activities.

2. Attendance at specific training for human resources, law enforcement and legal
counsel regarding the requirements of the mandate. The training must relate to
mandate-reimbursable activities.

3. Updating the status report of mandate-reimbursable POBOR activities.
“Updating the status report of mandate-reimbursable POBOR-activities” means
tracking the procedural status of the mandate-reimbursable activities only.
Reimbursement is not required to maintain or update the cases, set up the cases,
review the cases, evaluate the cases, or close the cases.

B. Administrative Appeal

1. The administrative appeal activities listed below apply to permanent peace
officer employees as defined in Penal Code sections 830.1, 830.2, 830.3, 830.31,
830.32, 830.33, except subdivision (e), 830.34, 830.35, except subdivision (c),
830.36, 830.37, 830.4, and 830.5. The administrative appeal activities do not apply
to reserve or recruit officers; coroners; railroad police officers commissioned by the
Govemor; or non-sworn officers including custodial officers, sheriff security
officers, police security officers, and school security officers.’

The following activities and costs are reimbursable:

a. Providing the opportunity for, and the conduct of an administrative appeal
hearing for the following disciplinary actions (Gov. Code, § 3304, subd. (b)):

o Transfer of permanent-employees for purposes of punishment;

o Denial of promotion for permanent-employees for reasons other than merit;
and

e Other actions against permanent employees that result in disadvantage,
harm, loss or hardship and impact the career opportunities of the employee.

b. Preparation and review of the various documents necessary to commence and
proceed with the administrative appeal hearing.

c. Legal review and assistance with the conduct of the administrative appeal
hearing.

d. Preparation and service of subpoenas.
e. Preparation and service of any rulings or orders of the administrative body.

3 Burden v. Snowden (1992) 2 Cal.4th 556, 569; Government Code section 3301; Penal
Code sections 831, 831.4. :
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f. The cost of witness fees.

g. The cost of salaries of employee witnesses, including overtime, the time and
labor of the administrative appeal hearing body and its attendant clerical
services. :

The following activities are not reimbursable:
a. Investigating charges.
b. Writing and reviewing charges.
¢. Imposing disciplinary or punitive action against the peace officer.
d. Litigating the final administrative decision.

2. Providing the opportunity for, and the conduct of an administrative appeal hearing
for removal of the chief of police under circumstances that do not create a liberty
interest (i.e., the charges do not constitute moral turpitude, which harms the
employee’s reputation and ability to find future employment). (Gov. Code, § 3304,

subd. (b).)

The following activities and costs are reimbursable:

a. Preparation and review of the various documents necessary to commence and
proceed with the administrative appeal hearing.

b. Legal review and assistance with the conduct of the administrative appeal
hearing.

c. Preparation and service of subpoenas.

d. Preparation and service of any rulings or orders of the administrative body.
e. The cost of witness fees.
f.

. The cost of salaries of employee witnesses, including overtime, the time and
labor of the administrative appeal hearing body and its attendant clerical
services.

The following activities are not reimbursable:
a. Investigating charges.
b. Wriﬁng and reviewing charges.
¢. Imposing disciplinary or punitive action against the chief of police.
d. Litigating the final administrative decision.

POBOR, 06-PGA-06
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C. Interrogations

The performance of the activities listed in this section are eligible for reimbursement
only when a peace officer, as defined in Penal Code sections 830.1, 830.2, 830.3,

830.31, 830.32, 830.33, except subdivision (¢), 830.34, 830.35, except subdivision (c),

830.36, 830.37, 830.4, and 830.5, is under investigation, or becomes a witness to an
incident under investigation, and is subjected to an interrogation by the commanding
officer, or any other member of the employing public safety department, that could
lead to dismissal, demotion, suspension, reduction in salary, written reprimand, or
transfer for purposes of punishment. (Gov. Code, § 3303.)*

Claimants are not eligible for reimbursement for the activities listed in this section
when an interrogation of a peace officer is in the normal course of duty, counseling,
instruction, or informal verbal admonishment by, or other routine or unplanned contact
with, a supervisor or any other public safety officer. Claimants are also not eligible for
reimbursement when the investigation is concerned solely and directly with alleged
criminal activities. (Gov. Code, § 3303, subd. (i).)

The following activities are reimbursable:

1. When required by the seriousness of the investigation, compensating the peace
officer for interrogations occurring during off-duty time in accordance with regular
department procedures. (Gov. Code, § 3303, subd. (a).)

Preparation and review of overtime compensation requests are reimbursable.

2. Providing notice to the peace officer before the interrogation. The notice shall
inform the peace officer of the rank, name, and command of the officer in charge of
the interrogation, the interrogating officers, and all other persons to be present
during the interrogation. The notice shall inform the peace officer of the nature of
the investigation. (Gov. Code, § 3303, subds. (b) and (c).)

The following activities relating to the notice of interrogation are reimbursable:

a. Review of agency complaints or other documents to prepare the notice of
interrogation.

b. Identification of the interrogating officers to include in the notice of
interrogation.

c. Preparation of the notice.
d. Review of notice by counsel.
e. Providing notice to the peace officer prior to interrogation.

3. Recording the interrogation when the peace officer employee records the
interrogation. (Gov. Code, § 3303, subd. (g).)

4 Interrogations of reserve or recruit officers; coroners; railroad police officers
commissioned by the Governor; or non-sworn officers including custodial officers, sheriff
security officers, police security officers, and school security officers are not reimbursable.
(Burden v. Snowden (1992) 2 Cal.4th 556, 569; Government Code section 3301; Penal
Code sections 831, 831.4.)
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The cost of media and storage, and the cost of transcription are reimbursable. The
investigator’s time to record the session and transcription costs of non-sworn peace
officers are not reimbursable.

. Providing the peace officer employee with access to the recording prior to any
further interrogation at a subsequent time, or if any further proceedings are
contemplated and the further proceedings fall within the following categories (Gov.
Code, § 3303, subd. (g)):

a. The further proceeding is not a disciplinary action;

b. The further proceeding is a dismissal, demotion, suspension, salary reduction or
written reprimand received by a probationary or at-will employee whose liberty
interest is not affected (i.e., the charges supporting the dismissal does not harm the
employee’s reputation or ability to find future employment);

c. The further proceeding is a transfer of a permanent, probationary or at-will
employee for purposes of punishment;

d. The further proceeding is a denial of promotion for a permanent, probatlonary or
at-will employee for reasons other than merit;

e. The further proceeding is an action against a permanent, probationary or at-will
employee that results in disadvantage, harm, loss or hardship and impacts the career
of the employee. :

The cost of media copying is reimbursable.

5. Producing transcribed copies of any notes made by a stenographer at an

interrogation, and copies of reports or complaints made by investigators or other
persons, except those that are deemed confidential, when requested by the officer,
in the following circumstances (Gov. Code, § 3303, subd. (g)):

a) When the investigation does not result in disciplinary action; and
b) When the investigation results in:

e A dismissal, demotion, suspension, salary reduction or written reprimand
received by a probationary or at-will employee whose liberty interest is not
affected (i.e.; the charges supporting the dismissal do not harm the
employee’s reputation or ability to find future employment);

¢ A transfer of a permanent, probationary or at-will employee for purposes of
punishment;

e A denial of promotion for a permanent, probationary or at-will employee
for reasons other than merit; or

e Other actions against a permanent, probationary or at-will employee that
result in disadvantage, harm, loss or hardship and impact the career of the
employee.

Review of the complaints, notes or recordings for issues of confidentiality by law
enforcement, human relations or counsel; and the cost of processing, service and
retention of copies are reimbursable.
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The following activities are not reimbursable:

1.

Activities occurring before the assignment of the case to an administrative
investigator. These activities include takmg an initial complaint, setting up the
complaint file, interviewing parties, reviewing the file, and determining whether the
complaint warrants an administrative investigation.

Investigation activities, including assigning an investigator to the case, reviewing
the allegation, communicating with other departments, visiting the scene of the
alleged incident, gathering evidence, identifying and contacting complainants and
witnesses.

Preparing for the interrogation, reviewing and preparing interrogation questions,
conducting the interrogation, and reviewing the responses given by the officer
and/or witness during the interrogation.

Closing the file, including the preparation of a case summary disposition reports
and attending executive review or committee hearings related to the investigation.

D. Adverse Comment

Performing the following activities upon receipt of an adverse comment concerning a
peace officer, as defined in Penal Code sections 830.1, 830.2, 830.3, 830.31, 830.32,
830.33, except subdivision (e), 830.34, 830.35, except subdivision (c), 830.36, 830.37,
830.4, and 830.5. (Gov. Code, §§ 3305 and 3306.):°

School Districts

(a) If an adverse comment is obtained in connection with a promotional examination,

then school districts are entitled to reimbursement for the following activities:
1. Providing notice of the adverse comment;
2. Providing an opportunity to review and sign the adverse comment;

3. Providing an opportunity to respond to the adverse comment within 30 days;
and

4. Noting the peace officer’s refusal to sign the adverse comment and obtaining
the signature or initials of the peace officer under such circumstances.

(b) If an adverse comment is not obtained in connection with a promotional

examination, then school districts are entitled to reimbursement for:
1. Obtaining the signature of the peace officer on the adverse comment; or

2. Noting the peace officer’s refusal to sign the adverse comment and obtaining
the signature or initials of the peace officer under such circumstances.

5 The adverse comment activities do not apply to reserve or recruit officers; coroners;
railroad police officers commissioned by the Governor; or non-sworn officers including
custodial officers, sheriff security officers, police security officers, or school security
officers. (Burden v. Snowden (1992) 2 Cal.4th 556, 569; Government Code section 3301;
Penal Code sections 831, 831.4.)
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unties

(a) If an adverse comment is related to the investigation of a possible criminal offense,

then counties are entitled to reimbursement for the following activities:
Providing notice of the adverse comment;
2. Providing an opportunity to review and sign the adverse comment;

3. Providing an opportunity to respond to the adverse comment within 30 days;
and

4. Noting the peace officer’s refusal to sign the adverse comment and obtaining
the signature or initials of the peace officer under such circumstances.

(b) If an adverse comment is not related to the investigation of a possible criminal

offense, then counties obtained are entitled to reimbursement for:
1. Providing notice of the adverse comment: and
2. Obtaining the signature of the peace officer on the adverse comment; or

3. Noting the peace officer’s refusal to sign the adverse comment and obtaining
the signature or initials of the peace officer under such circumstances.

Cities and Special Districts

(a) If an adverse comment is related to the investigation of a possible criminal offense,

then cities and special districts are entitled to reimbursement for the following
activities:
1. Providing notice of the adverse comment;

Providing an opportunity to review and sign the adverse comment;

3. Providing an opportunity to respond to the adverse comment within 30 days;
and .

4. Noting the peace officer’s refusal to sign the adverse comment and obtaining
the signature or initials of the peace officer under such circumstances.

(b) If an adverse comment is not related to the investigation of a possible criminal

offense, then cities and special districts are entitled to reimbursement for the
following activities:

1. Providing notice of the adverse comment;

2. Providing an opportunity to respond to the adverse comment within 30 days;
and

3. Obtaining the signature of the peace officer on the adverse comment; or

4, Noting the peace officer’s refusal to sign the adverse comment and obtaining
the signature or initials of the peace officer under such circumstances. :
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The following adverse comment activities are reimbursable:

1. Review of the circumstances or documentation leading to the adverse comment
by supervisor, command staff, human resources staff, or counsel to determine
whether the comment constitutes a written reprimand or an adverse comment.

Preparation of notice of adverse comment.
3. Review of notice of adverse comment for accuracy.

4. Informing the peace officer about the officer’s rights regarding the notice of
adverse comment.

Review of peace officer’s response to adverse comment.

Attaching the peace officers’ response to the adverse comment and filing the
document in the appropriate file.

The following activities are not reimbursable:

1. Investigating a complaint.

2. Interviewing a complainant.

3. Preparing a complaint investigation report.
V. CLAIM PREPARATION AND SUBMISSION

Claimants may be reimbursed for the Reimbursable Activities described in Section IV
above by claiming costs mandated by the state pursuant to the reasonable reimbursement
methodology or by filing an actual cost claim, as described below:

A. Reasonable Reimbursement Methodology

The Commission is adopting a reasonable reimbursement methodology to reimburse local
agencies and school districts for all direct and indirect costs, as authorized by Government
Code section 17557, subdivision (b), in lieu of payment of total actual costs incurred for
the reimbursable activities specified in Section IV above.

1. Definition

The definition of reasonable reimbursement methodology is in Government Code

section 17518.5, as follows:

(a) Reasonable reimbursement methodology means a formula for reimbursing
local agency and school districts for costs mandated by the state, as defined in
Section 17514. '

(b) A reasonable reimbursement methodology shall be based on cost information
from a representative sample of eligible claimants, information provided by
associations of local agencies and school districts, or other projections of local
costs.

(c) A reasonable reimbursement methodology shall consider the variation in costs
among local agencies and school districts to implement the mandate in a cost-

. efficient manner. :

(d) Whenever possible, a reasonable reimbursement methodology shall be based on
general allocation formulas, uniform cost allowances, and other approximations
of local costs mandated by the state rather than detailed documentation of actual
local costs. In cases when local agencies and school districts are projected to
incur costs to implement a mandate over a period of more than one fiscal year,
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the determination of a reasonable reimbursement methodology may consider
local costs and state reimbursements over a period of greater than one fiscal
year, but not exceeding 10 years.
(¢) A reasonable reimbursement methodology may be developed by any of the
following:
(1)  The Department of Finance.
(2)  The Controller.
(3)  An affected state agency.
(490 Aclaimant.
(5)  An interested party.

2. Formula

The reasonable reimbursement methodology shall allow each eligible claimant to be
reimbursed at the rate of $ 37.25 per full-time sworn peace officer employed by the agency
for all direct and indirect costs of performing the actlvmes, as described in Section IV,
Reimbursable Activities.

The rate per full-time sworn peace officer shall be adjusted each year by the Implicit Price
Deflator referenced in Government Code section 17523.

Reimbursement is determined by multiplying the rate per full time sworn peace officer for
the appropriate fiscal year by the number of full time sworn peace officers employed by
the agency and reported to the Department of Justice.

B. ACTUAL COST CLAIMS

Although the Commission adopted a reasonable reimbursement methodology for this
mandated program, any eligible claimant may instead choose to file a reimbursement claim
based on actual costs.

Actual costs are those costs actually incurred to implement the mandated activities. Actual
costs must be traceable and supported by source documents that show the validity of such
costs, when they were incurred, and their relationship to the reimbursable activities. A
source document is a document created at or near the same time the actual cost was
incurred for the event or activity in question. Source documents may include, but are not
limited to, employee time records or time logs, sign-in sheets, invoices, and receipts.

Evidence corroborating the source documents may include, but is not limited to,
worksheets, cost allocation reports (system generated), purchase orders, contracts, agendas,
training packets, and declarations. Declarations must include a certification or declaration
stating, “I certify (or declare) under penalty of perjury under the laws of the State of
California that the foregoing is true and correct,” and must further comply with the
requirements of Code of Civil Procedure section 2015.5. Evidence corroborating the
source documents may include data relevant to the reimbursable activities otherwise in
compliance with local, state, and federal government requirements. However,
corroborating documents cannot be substituted for source documents.

Claimants may use time studies to support salary and benefit costs when an activity is task-
repetitive. Time study usage is subject to the review and audit conducted by the State
Controller’s Office.
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The claimant is only allowed to claim and be reimbursed for increased costs for
reimbursable activities identified above. Increased cost is limited to the cost of an activity
that the claimant is required to incur as a result of the mandate.

Each of the following cost elements must be identified for each reimbursable activity
identified in Section IV, Reimbursable Activities, of this document. Each claimed
reimbursable cost must be supported by source documentation as described above.
Additionally, each reimbursement claim must be filed in a timely manner.

1. Di Reportin

Direct costs are those costs incurred specifically for the reimbursable activities. The
following direct costs are eligible for reimbursement.

a. Salaries and Benefits

Report each employee implementing the reimbursable activities by name, job
classification, and productive hourly rate (total wages and related benefits divided
by productive hours). Describe the specific reimbursable activities performed and
the hours devoted to each reimbursable activity performed. '

'b. Materials and Supplies

Report the cost of materials and supplies that have been consumed or expended for
the purpose of the reimbursable activities. Purchases shall be claimed at the actual
price after deducting discounts, rebates, and allowances received by the claimant.
Supplies that are withdrawn from inventory shall be charged on an appropriate and
recognized method of costing, consistently applied.

¢. Contracted Services

Report the name of the contractor and services performed to implement the
reimbursable activities. If the contractor bills for time and materials, report the
number of hours spent on the activities and all costs charged. If the contract is a
fixed price, report the services that were performed during the period covered by
the reimbursement claim. If the contract services are also used for purposes other
than the reimbursable activities, only the pro-rata portion of the services used to
implement the reimbursable activities can be claimed. Submit contract consultant
and attorney invoices with the claim and a description of the contract scope of
services.

d. Fixed Assets and Equipment

Report the purchase price paid for fixed assets and equipment (including
computers) necessary to implement the reimbursable activities. The purchase price
includes taxes, delivery costs, and installation costs. If the fixed asset or equipment
is also used for purposes other than the reimbursable activities, only the pro-rata
portion of the purchase price used to implement the reimbursable activities can be
claimed. ,

e. Travel

Report the name of the employee traveling for the purpose of the reimbursable
activities. Include the date of travel, destination point, the specific reimbursable
activity requiring travel, and related travel expenses reimbursed to the employee in
compliance with the rules of the local jurisdiction. Report employee travel time
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according to the rules of cost element B. 1. a. Salaries and Benefits, for each
applicable reimbursable activity.

f. Training

Report the cost of training an employee to perform the reimbursable activities, as
specified in Section IV of this document. Report the name and job classification of
each employee preparing for, attending, and/or conducting training necessary to
implement the reimbursable activities. Provide the title, subject, and purpose
(related to the mandate of the training session), dates attended, and location. If the
training encompasses subjects broader than the reimbursable activities, only the
pro-rata portion can be claimed. Report employee training time for each applicable
reimbursable activity according to the rules of cost element B.1.a, Salaries and
Benefits, and B.1.b, Materials and Supplies. Report the cost of consultants who
conduct the training according to the rules of cost element B.1.c, Contracted
Services.

2. Indirect Cost Rates
a. Local Agencies

Indirect costs are costs that are incurred for a common or joint purpose, benefiting
more than one program, and are not directly assignable to a particular department
or program without efforts disproportionate to the result achieved. Indirect costs
may include both (1) overhead costs of the unit performing the mandate; and (2)
the costs of the central government services distributed to the other departments
based on a systematic and rational basis through a cost allocation plan.

Compensation for indirect costs is eligible for reimbursement utilizing the
procedure provided in the Office of Management and Budget (OMB) Circular A-
87. Claimants have the option of using 10% of direct labor, excluding fringe
benefits, or preparing an Indirect Cost Rate Proposal (ICRP) if the indirect cost rate
claimed exceeds 10%.

If the claimant chooses to prepare an ICRP, both the direct costs (as defined and
described in OMB Circular A-87 Attachments A and B) and the indirect costs shall
exclude capital expenditures and unallowable costs (as defined and described in
OMB Circular A-87 Attachments A and B). However, unallowable costs must be
included in the direct costs if they represent activities to which indirect costs are
properly allocable. '

The distribution base may be (1) total direct costs (excluding capital expenditures
and other distorting items, such as pass-through funds, major subcontracts, etc.), (2)
direct salaries and wages, or (3) another base which results in an equitable
distribution.

In calculating an ICRP, the claimant shall have the choice of one of the following
methodologies:

i. The allocation of allowable indirect costs (as defined and described in OMB
Circular A-87 Attachments A and B) shall be accomplished by (1) classifying a
department’s total costs for the base period as either direct or indirect, and (2)
dividing the total allowable indirect costs (net of applicable credits) by an
equitable distribution base. The result of this process is an indirect cost rate
which is used to distribute indirect costs to mandates. The rate should be
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expressed as a percentage which the total amount allowable indirect costs bears
to the base selected; or :

ii The allocation of allowable indirect costs (as defined and described in OMB
Circular A-87 Attachments A and B) shall be accomplished by (1) separating a
department into groups, such as divisions or sections, and then classifying the
division’s or section’s total costs for the base period as either direct or indirect,
and (2) dividing the total allowable indirect costs (net of applicable credits) by
an equitable distribution base. The result of this process is an indirect cost rate
that is used to distribute indirect costs to mandates. The rate should be
expressed as a percentage which the total amount allowable indirect costs bears
to the base selected. '

b. School Districts

Indirect costs are costs that have been incurred for common or joint purposes. These
costs benefit more than one cost objective and cannot be readily identified with a
particular final cost objective without effort disproportionate to the results achieved.
After direct costs have been determined and assigned to other activities, as appropriate,
indirect costs are those remaining to be allocated to benefited cost objectives. A cost
may not be allocated as an indirect cost if any other cost incurred for the same purpose,
in like circumstances, has been claimed as a direct cost.

Indirect costs include: (a) the indirect costs originating in each department or agency of
the governmental unit carrying out state mandated programs, and (b) the costs of
central governmental services distributed through the central service cost allocation
plan and not otherwise treated as direct costs.

School districts must use the J-380 (or subsequent replacement) non-restrictive indirect
cost rate provisionally approved by the California Department of Education.

c. County Offices of Education

County offices of education must use the J-580 (or subsequent replacement) non-
restrictive indirect cost rate provisionally approved by the California Department of
Education.

d. Community College Districts

Community colleges have the option of using: (1) a federally approved rate, utilizing
the cost accounting principles from the Office of Management and Budget Circular
A-21, "Cost Principles of Educational Institutions"; (2) the rate calculated on State
Controller's Form FAM-29C; or (3) a 7% indirect cost rate.

YL __RECORD RETENTION

Pursuant to Government Code section 17558.5, subdivision (a), a reimbursement claim for
actual costs filed by a local agency or school district pursuant to this chapter® is subject to
the initiation of an audit by the Controller no later than three years after the date that the
actual reimbursement claim is filed or last amended, whichever is later. However, if no
funds are appropriated or no payment is made to a claimant for the program for the fiscal
year for which the claim is filed, the time for the Controller to initiate an audit shall

¢ This refers to Title 2, division 4, part 7, chapter 4 of the Government Code.
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commence to run from the date of initial payment of the claim. In any case, an audit shall
be completed not later than two years after the date that the audit is commenced. All
documents used to support the application of a reasonable reimbursement methodology
must also be retained during the period subject to audit. If an audit has been initiated by
the Controller during the period subject to audit, the retention perlod is extended until the
ultimate resolution of any audit findings.

yiL FFSE REVE S R NTS

Any offsets the claimant experiences in the same program as a result of the same statutes
or executive orders found to contain the mandate shall be deducted from the costs claimed.
In addition, reimbursement for this mandate received from any source, including but not
limited to, service fees collected, federal funds and other state funds shall be identified and
deducted from this claim.

YIII. STATE CONTROLLER’S RE D C INSTRUCTIONS

Pursuant to Government Code section 17558, subdivision (c), the Controller shall issue
revised claiming instructions for each mandate that requires state reimbursement not later
than 60 days after receiving the revised parameters and guidelines from the Commission,
to assist local agencies and school districts in claiming costs to be reimbursed. The revised
claiming instructions shall be derived from the test claim decision and the revised
parameters and guidelines adopted by the Commission.

Pursuant to Government Code section 17561, subdivision (d)(2), issuance of the revised
claiming instructions shall constitute a notice of the right of the local agencies and school
districts to file reimbursement claims, based upon the revised parameters and guidelines
adopted by the Commission.

IX. _REMEDIES BEFORE THE COMMISSION

Upon request of a local agency or school district, the Commission shall review the
claiming instructions issued by the State Controller or any other authorized state agency
for reimbursement of mandated costs pursuant to Government Code section 17571. If the
Commission determines that the claiming instructions do not conform to the parameters
and guidelines, the Commission shall direct the Controller to modify the claiming
instructions and the Controller shall modify the claiming instructions to conform to the
parameters and guidelines as directed by the Commission.

In addition, requests may be made to amend parameters and guidelines pursuant to
Government Code section 17557, subdivision (d), and California Code of Regulations,
title 2, section 1183.2.

X. _LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND
GUIDELINES

The Statement of Decision (CSM 4499) and the Statement of Decision on Reconsideration
(05-RL.-4499-01) are legally binding on all parties and provide the legal and factual basis
for the parameters and guidelines. The support for the legal and factual findings is found
in the administrative record for the test claim. The administrative record, including the
Statement of Decision and the Statement of Dec:snon on Reconsideration, is on file with
the Commission.
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City of Los Angeles

Legislatively Mandated Peace Officers Procedural Bill of Rights Program
Summary of Claimed Costs and Adjustments by Reimbursable Activity
Salaries and Benefits

Fiscal Year © Claimed Allowable Audit Claimed Allowable Audit Total Total Audit
Department Salaries Salaries Adjustments Benefits Benefits Adjustment Claimed Allowable Adjustment
W/P Reference W/P Reference

Admin Activities

FY 2003-04 F11 $ 370,032  $ 6951 S  (363,081) 611§ 115709  $ 2,174  $  (113,535) $ 485741 $ 9,125 $  (476,616)

FY 2004-05 364,731 17,316 (347,415) 132,269 6,197 (126,072) 497,000 23,513 (473,487)

FY 2005-06 412,695 18,868 (393,827) 158,647 7,260 (151,387) 571,342 26,128 (545,214)

FY 2006-07 371,865 16,703 {355,162) 161,820 7,231 (154,589) 533,685 23,934 {509,751)

FY 2007-08 529,559 24,830 {504,729) 247,501 10,881 (236,620} 777,060 35,711 {741,349)
Subtotal $ 2,048,882 $ 84668 $ (1,964,214) $ 81596 $ 33,743  $ (782,203} $ 2,864,828 § 118,411

Interrogations

FY 2003-04 F11  $ 1,789,950 $ 178691  § (1,611,259} G11 ¢ 559718 § 55877 $  (503,841) $ 2,349,668 $ 234568 $ (2,115,100

FY 2004-05 1,493,993 147,963 {1,346,030) 543,963 53,873 {490,090) 2,037,956 201,836 {1,836,120)

FY 2005-06 1,706,155 168,391 {1,537,764) 655,676 64,713 {590,963) 2,361,831 233,104 (2,128,727)

FY 2006-07 1,546,102 149,266 {1,396,836) 673,791 65,050 (608,741) 2,219,893 214,316 (2,005,577)

FY 2007-08 2,395,617 225,176 (2,170,441) 1,140,553 107,206 {1,033,347) 3,536,170 332,382 (3,203,788)
Subtotal $ 8931,817 $ 869,487 $ (8,062,330) $ 3573700 $ 346719  $ (3,226,982) $ 12,505,518  $ 1,216,206

Adverse Comments

FY 2003-04 F11$ 2698900 $ 1,835467 $  (863,433) G11 $ 843946 $ 573951 S  (269,995) $ 3542846 S 2,409,418  $ (1,133,428)

FY 2004-05 2,542,710 1,585,786 (956,924) 923,017 576,820 (346,197) 3,465,727 2,162,606 {1,303,121)

FY 2005-06 2,866,552 1,799,617 (1,066,935) 1,101,861 691,639 {410,222) 3,968,413 2,491,256 (1,477,157)

FY 2006-07 2,598,414 1,634,606 {963,808) 1,131,135 712,106 {419,029) 3,729,549 2,346,712 (1,382,837)

FY 2007-08 3,774,784 2,330,206 (1,444,578) 1,796,797 1,109,178 (687,619) 5,571,581 3,439,384 {2,132,197)
Subtotal $ 14,481,360 § 9,185,682  $ (5,295,678) $ 5796756 $ 3,663,694 $ (2,133,062) $ 20,278,116  $ 12,849,376

Total $ 25,462,059 $ 10,139,837 $ (15,322,222) $ 10,186,403 $ 4,044,156 $ (6,142,247) $ 35,648,462 $ 14,183,993




City of Los Angeles

Legislatively Mandated Peace Officers' Procedural Bill of Rights Program
Scheduie of Audited Claimed Costs, Summary of Adjustments

Fiscal Years 2003-04 through 2007-08

Audit ID # S09-MCC-047
E Fi1 IE G1.1
Salaries Salaries Sataries Salaries i Beneli £ Claimed Allowe: Related L/ Sery / Suppt
Claimed Alowed Adjustments  Adjustments Claimed Adjustnents lated /T Related J/C Adjustinenis
per audit {unallowable (misstated ;s as per audit {related to {4
activities) PHR) ted PHR)Y inissiated |

2003-04 Admin Activities 370032 6,951 £363,081) 115,709 227644 4277

Interrogations 1,769,950 178,691 (1,611,259) - S59.718 1181177 109,930 -

Adverse Comment 2,698,900 1,835,467 {863.433}) 843940 1,660,363 1,129,179

Sub 1 4,858,882 2,021,189 (2.837,773) - 1,519,373 887,375 - 2,989,184 1,243,386 - 11182
2004-05 Admin Activities 364,731 17.316 (347 415) 132269 (126072 218,301

Interrogations 1,493,993 147,963 (1,346,030} - {490,090 970,348 -

Adverse Comment 2,542,710 1,585,786 {956,924 {346,197} 155 -

Sub 1 4,401,434 1,751,065 2,650,369 - {862,359 - 2,748,667 - -
2005-06 Admin Activities 18,868 ¢ 7y 199,637

Interrogations 168301 (1,537,764 - (3909633 RR1.574 -

Adverse Comment 1,805,778 (1,066,935} 6.161 ¢410.222 2,373 1.412.692 1808

Sut 1 4985402 1,993,037 {2.998.526) 6,161 £916,184 (4,152,872) 2373 2,493,899 1.012.656 1,808 -
2006-07 Admin Activities 371,868 16,703 (355.162) 53

Interrogations 1.546.102 149,266 (1.396.836) - 693,736

Adverse Comment 2.598.414 1,634,606 {963,808} 1,122,253

Sub 1 4,516,381 1,800,575 (2,715,806} - ~ 1,974,528 - -
2007-08 Admin Activities 25,936 {504,728} 1,106 450 346

Interrogations 22 (2,170,441 2113 1066 £206

Adverse Comment 2411312 {1.444.578) 81,106 3RH07 44,734

Sub 1 6,699,960 2,664,537 4,119,748) 84,323 3,184,881 {1,957,386) 40,063 3,718,382 1492302 46,336 -

Grand Total $ 25,462,059 $ 19230323 $(15,322,222) $ 90,436 3 10,186,403 % {6,142.247) 42,436 $ 13,924,625 ¥ 5,665,682 48,144 » 11,182

“ In this FY, the city claimed civilian employees’ salary, benefit, and related indirect costs (all combined) under the services and supplies component,




City of Los Angeles

Legislatively Mandated Peace Officers Procedural Bill of Rights Program
Fiscal Years 2003-04 Through 2007-08 :
Audit ID # S09-MCC-047

Summary of Salary Costs and Adjustments
§ F.1.PS I

Wie F. L

Purpose:  To summarize claimed salary costs and audit adjuvstments that resulted from
auditor's review.
F.1.PS ﬁ G.1.PS
Cost Salaries Allowed Adjustment |
Components Claimed Salaries Hour-
related
2003-04 Finding 1 (Hours)
Administrative Activities 370,032 6,951 (363,081)
Interrogations 1,789,950 178,691 (1,611,259)
Adverse Comment 2,698,900 1,835,467 (863,433)
Subtotal $ 4,858,882 $ 2,021,109 ~ $ (2,837,713
2004-05
Administrative Activities 364,731 17,316 (347,415
Interrogations 1,493,993 147,963 (1,346,030)
Adverse Comment 2,542,710 1,585,786 (956,924)
Subtotal $ 4,401,434 $ 1,751,065 $ (2.650,369)
2005-06
Administrative Activities 412,695 18,868 (393,827)
Interrogations 1,706,155 168,391 {1,537,764)
Adverse Comment 2,866,552 1,805,778 (1,066,935)
Subtotal $ 4,985,402 $ 1,993,037 3 (2,998,526)
2006-07
Administrative Activities 371,865 16,703 (355,162)
Interrogations 1,546,102 149,266 (1,396,836)
Adverse Comment 2,598,414 1,634,606 (963,808)
Subtotal $ 4,516,381 $ 1,800,575 $ (2,715,806)
2007-08
Administrative Activities 529,559 25,936 (504.729)
Interrogations 2,395,617 227,289 (2,170,441
Adverse Comment 3,774,784 2,411,312 (1,444,578)
Subtotal $ 6,699,960 $ 2,664,537 $ (4,119,748)
Total $ 25,462,059 $ 10,230,323 $ (15,322,222)
@ EX1 9 EX1

* In this FY, the city claimed civilian employees' salaries, benefits, and related indirect costs
under the component of the services and supplies...
The auditor will analyze these costs under the services and supplies portion of this audit.

e The city accidentally used the Productive Hourly rate for PSR I instead of II in this FY.
The auditors have used the correct rate.
The adjustment for understated PHR is 6,161 (7.25 difference in rate * allowed hours 849.78).
This finding will be included with the misstated PHR finding (combined with FY 2007-08 and 2003-04)




City of Los Angeles \1\]/\7 F, A

Legislatively Mandated Peace Officers Procedural Bill of Rights Program
Fiscal Year 2003-04

Audit ID # S09-MCC-047

Summary of Salary Costs and Adjustments

F1.PS
City's Data Auditors' Analysis
PHR Hours Amount Allowed Allowed Allowed Adjustment 1
Activities Classification Claimed Claimed Claimed PHR Hours Salary . Hour-
" related
(a) (b) (¢)=@*b) (d) (o (H=E*d - (g)=D-(c)
[FY 2003-04 |  EFaq ] ¥
Administrative Activities
Captain I1 $ 79.37 647.28 $ 51,374.61 $ 79.37 - $ - $(51,37461)
Captain III 85.07 916.98 78,007.49 85.07 - - (75,007.49)
Lieutenant 64.43 107.88 6,950.71 64.43 107.88 6,950.71 -
Lieutenant II 68.16 161.82 11,029.65 68.16 - - (11,029.65)
Sergeant I 54.67 269.70 14,744.50 54.67 - - (14,744 .50)
Sergeant 11 58.10 647.28 37,606.97 58.10 - - {37,606.97)
Detective 11 54.98 1,186.68 65,243.67 54.98 - - (65,243.67)
Detective 111 60.87 1,726.08 105,066.49 60.87 - - (105,066.49)
Sr. Clerk Typist n 29.26 701.22 - 29.26 269.70 N/A :
Clerk Typist n 23.73 647.28 - 23.73 107.88 N/A
Principal Clerk Police 1 * 35.84 970.92 - 35.84 107.88 N/A
Unreconciled difference 8.00 - (8.00)
Subtotal 7,983.12 $ 370,032 593.34 $ 6,951 $  (363,081)
Interrogations
Detective 1 $ 5123 3,662.53 $ 187,631.4 $ 51.23 - $ - $ (187,631.4)
Detective I 54.98 4,045.50 222,421.59 54.98 431.52 23,724.97 (198,696.62)
Detective I11 60.87 3,409.01 207,506.44 60.87 1,186.68 72,233.21 (135.273.23)
Sergeant I 54.67 3,894.47 212,910.67 54.67 431.52 23,591.20 (189,319.48)
Sergeant II 58.10 4,514.78 262,308.72 58.10 539.40 31,339.14 (230,969.58)
Lieutenant I 64.43 5,458.73 351,705.97 ) 64.43 431.52 27,802.83 (323,903.14)
Peace Off II - wit 4223 2,211.54 93,393.33 42.23 - - (93,393.33)
Peace Off II - sub 42.23 5,968.88 252,065.80 42.23 - - (252,065.80)
Unreconciled difference 6.00 - | (6.00)

Subtotal 33,165.44 $ 1,789,950 3,020.64 $ 178,691 $ (1,611,259)




City of Los Angeles
Legislatively Mandated Peace Officers Procedural Bill of Rights Program
Fiscal Year 2003-04

Audit ID # S09-MCC-047

Summary of Salary Costs and Adjustments
@ Fa.ps l

Wlp 1.\

City's Data Auditors' Analysis
PHR Hours Amount Allowed Allowed Allowed Adjustment 1
Activities Classification Claimed Claimed Claimed PHR Hours Salary _ Hour-
related
(a) (b) (c)=(a)*(b) (d) (e) (£)=(e)*@ (8)=(D-(c)
[FY 2003-04 B Faq | |
Adverse Comment
Lieutenant [ $ 64.43 3,613.98 $ 232,848.7 64.43 2,858.82 $ 184,193.8 $ (48655.0)
Lieutenant I 68.16 5,016.42 341,919.19 68.16 4,962.48 338,242.6 (3.676.6)
Captain I 73.33 2,427.30 177,993.91 73.33 2,319.42 170,083.1 (7.910.8)
Captain II 79.37 3,506.10 278,279.16 79.37 3,613.98 286,842.0 8,562.8

Captain III 85.07 3,074.58 261,554.52 85.07 2,304.88 238,611.1 (22,943.4)
Sergeant | 54.67 10,949.82 598,626.66 54.67 916.98 50,131.3 (548,495.4)
Sergeant I1 58.10 3,613.98 209,972.24 58.10 3,236.40 188,034.8 (21,937.4)

Detective | 51.23 269.70 13,816.73 51.23 269.70 13,816.7 -
Detective II 54.98 5,016.42 275,802.77 54.98 2,265.48 124,556.1 (151,246.7)
Detective III 60.87 3,937.62 239,682.93 60.87 3,883.68 236,400.0 (3,282.9)
Police Off I 42.23 1,618.20 68,336.59 42.23 107.88 4,555.8 (63,780.8)

Clerk Typist n 23.73 269.70 - 23.73 269.70 N/A -

Sr. Clerk Typist ~e 29.26 2,049.72 - 29.26 1,186.68 N/A -

eServRep. I ° 28.05 1,995.78 - 970.92  N/A .

Mgmt Analyst II n 43.35 4,045.50 - 43.35 - N/A -

Principal Clerk Police 1 * 35.84 1,618.20 - 35.84 - N/A -
Unreconciled difference 67.00 - (67.0)
Subtotal 53,023.02 $ 2,698,900 29,667.00 $ 1,835,467 $ (863,433)
Total 94,171.58 $ 4,858,882 $ 2,021,109 $ (2,837,773)
————

The auditor will analyze these costs under the services and supplies portion of this audit.

" In this FY, the city claimed civilian employees' salaries, benefits, and related indirect costs under the component of the services and supplies. ..




City of Los Angeles
Legislatively Mandated Peace Officers Procedural Bill of Rights Program
Fiscal Year 2004-05

Audit ID # S09-MCC-047

Summary of Salary Costs and Adjustments

lﬁ F.1.PS |
City's Data Auditors' Analysis
PHR Hours Amount Allowed Allowed Allowed Adjustment 1
Activities Classification Claimed Claimed Claimed PHR Hours Salary Hour-
related
(a) (b) (c)=(a)*(b) (d) (e (£)=(e)*d) (g)=(D-(0)
[FY 2004-05 Era1 ] ]
Administrative Activities
Captain II 83.34 517.92 $ 43,163.45 $ 83.34 - $ - $ (43,163.45)
Captain III 89.41 733.72 65,601.91 89.41 - - (65,601.91)
Lieutenant 66.91 86.32 5,775.67 66.91 86.32 5,776.00 0.33
Lieutenant II 70.40 129.48 9,115.39 70.40 - - (9,115.39)
Sergeant I 57.01 215.80 12,302.76 57.01 - - (12,302.76)
Sergeant I1 60.12 517.92 31,137.35 60.12 - - (31,137.35)
Detective 11 56.87 949.52 53,999.20 56.87 - - (53,999.20)
Detective III 62.76 1,381.12 86,679.09 62.76 - - (86,679.09)
Sr. Clerk Typist * 29.47 561.08 16,535.03 29.47 215.80 6,359.63 (10,175.40)
Clerk Typist * 23.93 517.92 12,393.83 23.93 86.32 2,065.64 (10,328.19)
Principal Clerk Police Il * 36.08 776.88 28,029.83 36.08 86.32 3,114.43 (24,915.40)
Unreconciled difference (3.00) - 3.00
Subtotal 6,387.68 $ 364,731 474.76 $ 17,316 $ (347415
Interrogations
Detective I 53.37 2,930.56 $ 156,404.0 $ 53.37 - $ - $ (156,404.0)
Detective 11 56.87 3,237.00 184,088.19 56.87 345.28 19,636.07 (164,452.12)
Detective I 62.76 2,727.11 171,191.08 62.76 949.52 59,591.88 (111,599.20)
Sergeant I 57.01 3,116.15 177,651.71 57.01 34528 19,684.41 (157,967.30)
Sergeant 11 60.12 3,612.49 217,182.90 60.12 431.60 25,947.79 (191,235.11)
Lieutenant II 70.40 4,367.79 307,492.42 70.40 - - (307,492.42)
Lieutenant I - - - 66.91 345.28 23,102.68 23,102.68
Peace Off II - wit 43.46 1,769.56 76,905.08 43.46 - - (76,905.08)
Peace Off II - sub 43.46 4,673.63 203,115.96 43.46 - - (203,115.96)
Unreconciled difference (38.00) - 38.00
Subtotal 26,434.89 $ 1,493,993 2,416.96 $ 147,963 $ (1,346,030

AN




City of Los Angeles

Legislatively Mandated Peace Officers Procedural Bill of Rights Program
Fiscal Year 2004-05

Audit ID # S09-MCC-047

Summary of Salary Costs and Adjustments

w|e FLy

I‘ F.1.PS
City's Data Aauditors' Analysis
PHR Hours Amount Allowed Allowed Allowed Adjustment 1
Activities Classification Claimed Claimed Claimed PHR Hours Salary Hour-
related
(a) (b) (©)=@*b) (d) (e) (£)=(e)*(d) tg)=b-(0)
[FY 2004-05 EFa1 | |
Adverse Comment
Lieutenant I $ 66.91 2,891.72 $ 193,485.0 $ 66.91 2,287.48 $153,055.3 $ (40429.7)
Lieutenant II 70.40 4,013.88 282,577.15 70.40 3,970.72 279,538.69 (3,038.46)
Captain 1 75.38 1,942.20 146,403.04 75.38 1,855.88 139,896.23 (6,506.80)
Captain I 83.34 2,805.40 233,802.04 83.34 2,891.72 240,995.94 7.193.91
Captain III 89.41 2,460.12 219,959.33 89.41 2,244.32 200,664.65 €19,294.68)
Sergeant I 57.01 8,761.48 499,491.97 57.01 733.72 41,829.38 (457,662.60)
Sergeant II 60.12 2,891.72 173,850.21 60.12 2,589.60 155,686.75 (18,163.45)
Detective I 53.37 215.80 11,517.25 53.37 215.80 11,517.25 -
Detective 11 56.87 4,013.88 228,269.36 56.87 1,812.72 103,089.39 (125,179.97)
Detective III 62.76 3,150.68 197,736.68 62.76 3,107.52 195,027.96 (2,708.72)
Police Off II 43.46 1,294.80 56,272.01 43.46 86.32 3,751.47 (52,520.54)
Clerk Typist * 2393 215.80 5,164.09 23.93 215.80 5,164.09 4
St. Clerk Typist * 29.47 1,640.08 48,333.16 2947 949.52 27,982.35 (20,350.80)
Police Serv Rep. 11 * 35.51 1,596.92 56,706.63 35.51 776.88 27,587.01 (29,119.62)
Mgmt Analyst II * 44.00 3,237.00 142,428.00 44.00 - - (142,428.00)
Principal Clerk Police 11 * 36.08 1,294.80 46,716.38 36.08 - - (46,716.38)
Unreconciled difference (2.00) - 2.00
Subtotal 42,426.28 $ 2,542,710 23,738.00 $ 1,585,786 $ (956924
Total 75,248.85 $ 4,401,434 26,629.72 $ 1,751,065 $ (2,650,369)
m

* Civilian Employees. The city calculated a separate indirect cost rate for these classificaitons.



City of Los Angeles
Legislatively Mandated Peace Officers Procedural Bill of Rights Program
Fiscal Year 2005-06

Audit ID # S09-MCC-047

Summary of Salary Costs and Adjustments
®F1.Ps

NI AR

City's Data Auditors' Analysis _
PHR Hours Amount Allowed Allowed Allowed Adjustment 1
Activities Classification Claimed Claimed Claimed PHR Hours Salary Hour-
related
(a) (b) (c)=(@)*(b) (d) (e (H)=(e)*d) (8 )=(D-c)
[FY 2005-06 Eraq ] |
Administrative Activities _
Captain I 87.88 566.52 $ 49,785.78 $ 87.88 - $ - $ (49,785.78)
Captain II1 93.85 802.57 75,321.19 93.85 - - (75,321.19)
Lieutenant 69.33 94.42 6,546.14 69.33 94.42 6,546.14 =
Lieutenant II 73.48 141.63 10,406.97 73.48 - - (10,406.97)
Sergeant I 59.36 236.05 14,011.93 59.36 - - (1401193
Sergeant 11 62.67 566.52 35,503.81 62.67 - - (35,503.81)
Detective II 59.28 1,038.62 61,569.39 59.28 - - (61,569.39)
Detective I1I 65.29 1,510.72 98,634.91 65.29 - - (98,634.91)
Sr. Clerk Typist * 28.73 613.73 17,632.46 28.73 236.05 6,782.00 (10,850.46)
Clerk Typist * 23.21 566.52 13,148.93 23.21 94.42 2,191.49 (10,957.44)
Principal Clerk Police 11 * 35.46 849.78 30,133.20 35.46 94.42 3,348.13 (26,785.07)
Subtotal 6,987.08 $ 412,695 519.31 $ 18,868 $ 09387
Interrogations
Detective I 55.42 3,205.56 $ 177,652.1 $ 5542 - $ - $ (177,652)
Detective I1 59.28 3,540.75 209,895.66 59.28 377.68 22,388.87 (187,506.79)
Detective 11 65.29 2,983.67 194,803.81 65.29 1,038.62 67,811.50 (126,992)
Sergeant [ 59.36 3,408.56 202,332.12 59.36 377.68 22,419.08 (179.913.64)
Sergeant 11 62.67 3,951.48 247,639.25 62.67 472.10 29,586.51 (218.052.74)
Lieutenant I - - - 69.33 377.68 26,184.55 26,184.55
Lieutenant I1 73.48 4,777.65 351,061.72 73.48 - - (351,061.72)
Peace Off II - wit 45.69 1,935.61 88,438.02 45.69 - - (88,438.02)
Peace Off II - sub 45.69 5,128.75 234,332.59 45.69 - - (234,332.59)
Subtotal 28,932.03 $ 1,706,155 2,643.76 $ 168391  § (1,537,764)




City of Los Angeles

Legislatively Mandated Peace Officers Procedural Bill of Rights Program
Fiscal Year 2005-06

Audit ID # S09-MCC-047

Summary of Salary Costs and Adjustments
@ F.1.PS I

City's Data Auditors' Analysis
PHR Hours Amount Allowed Allowed Allowed AdiustmentT_
Activities Classification Claimed Claimed Claimed PHR Hours Salary Hour-
related
(a) (b) (c)=@*(b) (d) (e (£)=(e)*) tg)=(D-(c)
[FY 2005-06 EFaq | ]
Adverse Comment ‘
Lieutenant I $ 69.33 3,163.07 $ 219,295.6 $ 69.33 2,502.13 $ 173,472.67 $ (45,8230
Lieutenant 11 73.48 4,390.53 322,616.14 73.48 4,343.32 319,147.15 €3,468.99)
Captain I 77.98 2,124.45 165,664.61 77.98 2,030.03 158,301.74 (7.362.87)
Captain II 87.88 3,068.65 269,672.96 87.88 3,163.07 2717,970.59 8.297.63
Captain III 93.85 2,690.97 252,547.53 93.85 2,454.92 230,394.24 (22,153.29)
Sergeant I 59.36 9,583.63 568,884.28 59.36 802.57 47,640.56 (521,243.72)
Sergeant 11 62.67 3,163.07 198,229.60 62.67 2,832.60 177,519.04 (20,710.55)
Detective | 55.42 236.05 13,081.89 55.42 236.05 13,081.89 -
Detective II 59.28 4,390.53 260,270.62 59.28 1,982.82 117,541.57 (142,729.05)
Detective III 65.29 3,446.33 225,010.89 65.29 3,399.12 221,928.54 (3,082.34)
Police Off I 1,416.30 64,710.75 45.69 94.42 4,314.05 (60,396.70)
Clerk Typist * 236.05 5,478.72 23.21 236.05 5,478.72 -
Sr. Clerk Typist ) 1,793.98 51,541.05 1,038.62 29,839.55 (21,701.49)
Police ServRep. 1. * 1,746.77 47,250.13 849.78 29,147.45 (18,102.67) o
Mgmt Analyst II 42.95 3,540.75 152,075.21 . - - (15207521
Principal Clerk Police I * 35.46 1,416.30 50,222.00 35.46 - - (50,222.00)
Subtotal 46,407.43 $ 2,866,552 25,965.50 $ 1,805,778 $ (1,060,774)
Total 82,326.54 $ 4,985,402 29,128.57 $ 1,993,037 $ (2,992,365)

* Civilian Employees. The city calculated a separate indirect cost rate for these classificaitons.

s The city accidentally used the Productive Houzly rate for PSR 1 instead of I in this FY.

The auditors have used the correct rate.

The adjustment for understated PHR is 6,161 (7.25 difference in rate * allowed hours 849.78).
This finding will be included with the misstated PHR finding (combined with FY 2007-08 and 2003-04)

G1.PS
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City of Los Angeles

Legislatively Mandated Peace Officers Procedural Bill of Rights Program
Fiscal Year 2006-07

Audit ID # S09-MCC-047

Summary of Salary Costs and Adjustments

F.1.PS
City's Data Auditors' Analysis
PHR Hours Amount Allowed Allowed Allowed Adjustment |
Activities Classification Claimed Claimed Claimed PHR Hours Salary Hour-
related
(a) (b) (c)=@)*(b) (d) (e (£)=(e)*@) (g)=(0-(©
[FY 2006-07 ] EFa1 ] ]
Administrative Activities
Captain II $ 89.51 504.00 $45,113.04 $ 89.51 - $ - $ (45,113.04)
Captain III 95.59 714.00 68,251.26 95.59 - - (68,251.26)
Lieutenant 70.61 84.00 5,931.24 70.61 84.00 5,931.24 -
Lieutenant II 74.85 126.00 9,431.10 74.85 - - (9,431.10)
Sergeant | 60.47 210.00 12,698.70 60.47 - - {12,698.70)
Sergeant I 63.84 504.00 32,175.36 63.84 - - (32,175.36)
Detective 11 60.38 924.00 55,791.12 60.38 - - (55,791.12)
Detective III 66.50 1,344.00 89,376.00 66.50 - - (89,376.00)
Sr. Clerk Typist * 28.33 546.00 15,468.18 28.33 210.00 5,949.30 (9,518.88)
Clerk Typist * 2291 504.00 11,546.64 2291 84.00 1,924.44 (9,622.20%
Principal Clerk Police I1 * 34.50 756.00 26,082.00 34.50 84.00 2,898.00 (23,184.00)
Subtotal 6,216.00 $ 371,865 462.00 $ 16,703 $ 355162
Interrogations
Detective I $ 56.45 2,851.80 $ 160,984.1 $ 56.45 - $ - $ (160,984.1)
Detective 11 60.38 3,150.00 190,197.00 60.38 336.00 20,287.68 (169,909.32)
Detective 111 66.50 2,654.40 176,517.60 66.50 924.00 61,446.00 (115,071.60)
Sergeant [ 60.47 3,032.40 183,369.23 60.47 336.00 20,317.92 (163,051.31)
Sergeant 11 63.84 3,515.40 224,423.14 63.84 420.00 26,812.80 (197,610.34)
Lieutenant I - - - 60.72 336.00 20,401.92 20,401.92
Lieutenant II 74.85 4,250.40 318,142.44 74.85 - - (318,142:44)
Peace Off II - wit 46.54 1,722.00 80,141.68 46.54 - - {80,141.68)
Peace Off II - sub 46.54 4,562.25 212,327.12 46.54 - - 21232712y

Subtotal 25,738.65 $ 1,546,102 2,352.00 $ 149,266 $ (1,396,836)




City of Los Angeles

Legislatively Mandated Peace Officers Procedural Bill of Rights Program
Fiscal Year 2006-07

Audit ID # S09-MCC-047

Summary of Salary Costs and Adjustments

F.1.PS
City's Data Auditors' Analysis
PHR Hours Amount Allowed Allowed Allowed Adjustment 1
Activities Classification Claimed Claimed Claimed PHR Hours Salary Hour-
related
(a) (b) (¢)=@)*(b) (d) (e (£)=(e)*(d) (g)=(D-(c)
[FY 2006-07 | EFaq1 ] |
Adverse Comment
Lieutenant [ $ 70.61 2,814.00 $ 198,696.5 $ 70.61 2,226.00 $157,177.86 $ (41,518.D
Lieutenant II 74.85 3,906.00 292,364.10 74.85 3,864.00 289,220.40 (3.143.70)
Captain I 79.43 1,890.00 150,122.70 79.43 1,806.00 143,450.58 (6,672.12)
Captain II 89.51 2,730.00 244,362.30 89.51 2,814.00 251,881.14 7,518.84
Captain III 95.59 2,394.00 228,842.46 95.59 2,184.00 208,768.56 (20,073.90)
Sergeant I 60.47 8,526.00 515,567.22 60.47 714.00 43,175.58 (472,391.64)
Sergeant I1 63.84 2,814.00 179,645.76 63.84 2,520.00 160,876.80 (18,768.96)
Detective I 56.45 210.00 11,854.50 56.45 210.00 11,854.50 -
Detective II 60.38 3,906.00 235,844.28 60.38 1,764.00 106,510.32 (129,333.96)
Detective II1 66.50 3,066.00 203,889.00 66.50 3,024.00 201,096.00 (2,793.00)
Police Off II 46.54 1,260.00 58,640.40 46.54 84.00 3,909.36 (54,731.04)
Clerk Typist * 2291 210.00 4,811.10 2291 210.00 4,811.10 -
St. Clerk Typist * 28.33 1,596.00 45,214.68 28.33 924.00 26,176.92 (19,037.76)
Police Serv Rep. I * 33.99 1,554.00 52,820.46 33.99 756.00 25,696.44 {27,124.02)
Mgmt Analyst IT * 41.99 3,150.00 132,268.50 41.99 - - (132,268.50)
Principal Clerk Police I1 # 34.50 1,260.00 43,470.00 34.50 - - (43,470.00)
Subtotal 41,286.00 $ 2,598,414 23,100.00 $ 1,634,606 $ (963,808)
Total 73,240.65 $ 4,516,381 25,914.00 $ 1,800,575 $ (2;715g806)
G1.PS
i .11 ElF1a

* Civilian Employees. The city calculated a separate indirect cost rate for these classificaitons.
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City of Los Angeles

Legislatively Mandated Peace Officers Procedural Bill of Rights Program

Fiscal Year 2007-08
Audit ID # S09-MCC-047

Summary of Salary Costs and Adjustments
#E1.Ps |

City's Data Auditors' Analysis
PHR Hours Amount Allowed Allowed Allowed Allowed Salary  :Adjustment I
Activities Classification Claimed Claimed Claimed PHR Hours Hours times  (Allowed Hours Hour-
Claimed PHR times Allowed PHR) = related
(a) (b) (c)=(a)*(b) (d) (e) (f)=(e)*(a) (g)=(e)*@) (h)=(D-(c)
[FY 2007-08 | EFaq |
Administrative Activities
Captain 11 $ 82.37 735.12 $ 60,551.83 $ 89.05 - $ - $ - $.(60,551.83)
Captain 11 86.45 1,041.42 90,030.76 93.46 - - - (90,030.76)
Lieutenant 73.53 122.52 9,008.90 71.93 122.52 9,008.90 8,812.86 -
Lieutenant II 74.90 183.78 13,765.12 76.24 - - - (13,765.12)
Sergeant I 62.48 306.30 19,137.62 61.33 - - - (19,137.62)
Sergeant II 67.04 735.12 49,282.44 65.12 - - - (49,282 44)
Detective II 61.65 1,347.72 83,086.94 61.90 - - - (83,086.94)
Detective II1 64.73 1,960.32 126,891.51 68.08 - - - (126,891.51)
St. Clerk Typist * 28.66 796.38 22,824.25 31.02 306.30 8,778.56 9,501.43 (14,045.69)
Clerk Typist * 22.86 735.12 16,804.84 24.74 122.52 2,800.81 3,031.14 (14,004.04)
Principat Clerk Police * 34.62 1,102.68 38,174.78 37.47 122.52 4,241.64 4,590.82 (33,933.14)
Subtotal 9,066.48 $ 529,559 673.86 $ 24,830 $ 25,936 $ (504,729
Interrogations
Detective I $ 57.40 4,159.55 $ 238,758.2 $ 57.53 - $ - $ - $ (238,758.17)
Detective Il 61.65 4,594.50 283,250.93 61.90 490.08 30,213.43 30,335.95 (253,037.49)
Detective III 64.73 3,871.63 250,610.61 68.08 1,347.72 87,237.92 91,752.78 | (163,373.00)
Sergeant I 62.48 4,422.97 276,347.17 61.33 490.08 30,620.20 30,056.61 (245,726.97)
Sergeant 11 67.04 5,127.46 343,744.92 65.12 612.60 41,068.70 39,892.51 (302,676.21)
Lieutenant I 73.53 - - 71.93 490.08 36,035.58 35,251.45 36,035.58
Lieutenant 11 74.90 6,199.51 464,343.30 76.24 - - - (464,343.30)
Peace Off II - wit 53.65 2,511.66 134,750.56 47.97 - - - (134,751.00)
Peace Off II - sub 53.65 7,526.75 403,810.14 47.97 - - - (403,810.14)
Subtotal 38,414.03 $ 2,395,617 3,430.56 $ 225,176 $ 227,289 $ (2,170,441)




City of Los Angeles

Legislatively Mandated Peace Officers Procedural Bill of Rights Program

Fiscal Year 2007-08
Audit ID # S09-MCC-047

Summary of Salary Costs and Adjustments
®F.1.ps |

wWip FAL\

City's Data Auditors' Analysis
PHR Hours Amount Allowed Allowed Allowed Allowed Salary . Adjnstment 1
Activities Classification Claimed Claimed Claimed PHR Hours Hours times  (Allowed Hours Hour-
Claimed PHR times Allowed PHR): = related
(a) (b) (c)=(@)*(b) (d) (e) (f)=(e)*(a) (g)=@*@) (h)=(B-(c)
[FY 2007-08 EFa1 ]
Adverse Comment

Lieutenant I $ 73.53 4,104.42 $ 301,798.0 $ 71.93 3,246.78 $238,735.73 $ 233,540.89 § (63,062.27)
Lieutenant II 74.90 5,697.18 426,718.78 76.24 5,635.92 422,130.41 429,682.54 (4,588.37)
Captain | 73.00 2,756.70 201,239.10 78.92 2,634.18 192,295.14 207,889.49 (8,943.96)
Captain I 82.37 3,981.90 327,989.10 89.05 4,104.42 338,081.08 365,498.60 10,091.97
Captain III 86.45 3,491.82 301,867.84 93.46 3,185.52 275,388.20 297,718.70 (26,479.64)
Sergeant | 62.48 12,435.78 776,987.53 61.33 1,041.42 65,067.92 63,870.29 (711,919.61)
Sergeant 11 67.04 4,104.42 275,160.32 65.12 3,675.60 246,412.22 239,355.07 (28,748.09)

Detective I 57.40 306.30 17,581.62 57.53 306.30 17,581.62 17,621.44 -
Detective II 61.65 5,697.18 351,231.15 61.90 2,572.92 158,621.00 159,263.75 (192,610.15)
Detective III 64.73 4,471.98 289,471.27 68.08 4,410.72 285,505.91 300,281.82 {3,965.36)
Police Off 11 53.65 1,837.80 98,597.97 47.97 122.52 6,573.20 5,877.28 (92,024.77)

Clerk Typist * 22.86 306.30 7,002.02 24.74 306.30 7,002.02 7,577.86 -
Sr. Clerk Typist  * 28.66 2,327.88 66,717.04 31.02 1,347.72 38,625.66 41,806.27 (28,091.39)
Police Serv Rep. 1 * 34.63 2,266.62 78,493.05 37.48 1,102.68 38,185.81 41,328.45 (40,307.24)
Mgmt Analyst IT * 41.42 4,594.50 190,304.19 44.83 - - - (190,304.19)
Principal Clerk Police ™ 34.62 1,837.80 63,624.64 37.47 - - - (63,624.64)
Subtotal 60,218.58 $ 3,774,784 33,693.00 $ 2,330,206 $ 2,411,312 $ (1,444578)

Total 107,699.09 $ 6,699,960 37,797.42 $ 2,580,212 $ 2,664,537

* Civilian Employees. The city calculated a separate indirect cost rate for these classificaitons.
ploy y P

$ (4,119,748) § 84,325
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Cit of Los Angeles
Peace Officers Procedural Bill of Rights Program
FY’s 2003-04 through 2007-08

Analysis of Claimed Activities

Program Background

Chapter 465, Statutes of 1976; Chapters 775, 1173, 1174, and 1178, Statutes of 1978; Chapter 405,
-Statutes of 1979; Chapter 1367, Statutes of 1980; Chapter 994, Statutes of 1982; Chapter 964, Statutes of
1983; Chapter 1165, Statutes of 1989; and Chapter 675, Statutes of 1990 added and amended Government
Code Sections 3300 through 3310. This legislation, known as the Peace Officers Procedural Bill of Rights
(POBOR) was enacted to ensure stable employer-employee relations and effective law enforcement
services.

This legislation provides procedural protections to Peace Officers employed by local agencies and school
districts when a peace officer is subject to an interrogation by the employer, is facing punitive action, or
receives an adverse comment in his or her personnel file. The protections apply to peace officers
classified as permanent employees, peace officers who serve at the pleasure of the agency and are
terminable without cause (“at will” employees), and peace officers on probation who have not reached
permanent status.

On November 30, 1999, the Commission on State Mandates (CSM) determined that this legislation
imposed a state mandate reimbursable under Government Code Section 17561 and adopted the statement
of decision. The CSM determined that the peace officer rights law constitutes a partially reimbursable
state mandated program within the meaning of the California Constitution, Article XIII B, Section 6, and
Government Code Section 17514. The CSM further defined that activities covered by due process are not
reimbursable.

The parameters and guidelines establish the state mandate and define reimbursement criteria. The CSM
adopted the parameters and guidelines on July 27, 2000 and corrected it on August 17, 2000. The
parameters and guidelines categorize reimbursable activities into the four following components:
Administrative Activities, Administrative Appeal, Interrogation, and Adverse Comment. In compliance
with Government Code Section 17558, the SCO issues claiming instructions for mandated programs, to
assist local agencies in claiming reimbursable costs.

In 2003, Statutes 2005, chapter 72, section 6 (AB 138) added section 3313 to the Government Code to
direct the Commission to “review” the Statement of Decision, adopted in 1999, on the POBOR test claim
to clarify whether the subject legislation imposed a mandate consistent with California Supreme Court
Decision in San Diego Unified School District v. Commission on State Mandates (2004) 33 Cal. 4th 859
and other applicable court decisions. On April 26, 2006, CSM reviewed its original findings and adopted
a Statement of Decision on reconsideration. The Statement of Decision became final on May 1, 2006.
CSM found that the above-mentioned court case supports CSM’s 1999 Statement of Decision. CSM
further found that the test claim legislation constitutes a partial reimbursable state-mandated program for
all activities previously approved by CSM except the following:

e The activity of providing the opportunity for an administrative appeal to probationary and at-will
peace officers (except when the chief of police is removed) pursuant to Government Code section
3304 is no longer a reimbursable state-mandated activity because the Legislature amended
Government Code section 3304 in 1998. The amendment limited the right to an administrative appeal
to only those peace officers “who successfully completed the probationary period that may be
required” by the employing agency and to situations where the chief of police is removed.

S09-MCC-047 -1-
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Cit of Los Angeles
Peace Officers Procedural Bill of Rights Program
FY’s 2003-04 through 2007-08

Analysis of Claimed Activities

e The activities of obtaining the signature of the peace officer on the adverse comment or noting the
officer’s refusal to sign the adverse comment, pursuant to Government Code sections 3305 and 3306,
when the adverse comment results in a punitive action protected by the due process clause does not
constitute a new program or higher level of service and does not impose costs mandated by the state
pursuant to Government Code section 17556, subdivision (c).

The Statement of Decision adopted by CSM on this reconsideration applies to costs incurred and claimed
beginning on July 1, 2006.

Pursuant to Government Code section 17557 and Title 2, California Code of Regulations, Section 1183.2,
CSM adopted amended parameters and guidelines on March 28, 2008. The amended parameters and
guidelines provides that claimants may be reimbursed for the reimbursable activities by claiming costs
pursuant to the reasonable reimbursement methodology or by filing an actual cost claim. CSM adopted
the reasonable reimbursement methodology to reimburse local agencies and school districts for all direct
and indirect costs, as authorized by Government Code section 17557, subdivision (b), in lieu of payment
of total actual costs incurred for the reimbursable activities. The amended parameters and guidelines
apply to costs incurred and claimed beginning on July 1, 2006.

The reasonable reimbursement methodology shall allow each eligible claimant to be reimbursed at the
rate of $37.25 per full-time sworn peace officer employed by the agency and reported to the Department
of Justice. The rate per full-time sworn peace officer shall be adjusted each year by the Implicit Price
Deflator referenced in Government Code section 17523.

Current Audit Background

For the purposes of this audit, we reviewed the city’s time study, conducted by the Los Angeles Police
Department in May of 2004. The time study was designed to keep track of POBOR related activities
performed by the LAPD staff. The city used the time study results to claim costs for the current audit
period covering FY’s 2003-04 through 2007-08.

The city also used the same time study results to claim costs retroactively for the prior audit period,
covering FY’s 1994-95 through 2001-02. Our office has audited prior year claims and made adjustments
to the city’s time study results.

One of the objectives of the current audit was to take a fresh look at the city’s time study and revisit prior
findings. We’ve been able to sit down with the city’s staff and go over the time study methodology and
activities included in the time study. After discussing these activities we reached the conclusions
described further in this document.

The following is our analysis of activities claimed by the City of Los Angeles and the guidelines for
reimbursable activities as outlined in the parameters and guidelines.

S09-MCC-047 _2-
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Cit of Los Angeles
Peace Officers Procedural Bill of Rights Program
FY’s 2003-04 through 2007-08

Analysis of Claimed Activities

ADMINISTRATIVE ACTIVITIES

The parameters and guidelines for the POBOR program allow reimbursement for the following
Administrative Activities:

¢ Developing or updating internal policies, procedures, manuals and other materials pertaining
to the conduct of the mandated activities.

¥ Attendance at specific training for human resources, law enforcement and legal counsel
regarding the requirements of the mandate.

¢ "Updating the status report of mandate-reimbursable POBAR-activities"-tracking the
procedural status of the mandate-reimbursable activities only.

Administrative activities claimed by LAPD and analysis of allowable and unallowable
activities:

1. Comment — The Administrative Records section in Internal Affairs performs this task by creating a
file and a case number when the Professional Standards Bureau receives a 1.28 complaint form. Per
LAPD staff, this activity is an internal procedure created by LAPD to ensure compliance with the
investigation time frame of 1 year (complaint has to be completed within one year of initiation).

+ Unallowable:

¢ The 2008 parameters and guidelines, Section IV A (Administrative Activities), page 5, states
that "Reimbursement is not required to maintain or update the cases, set up the cases, review
the cases, evaluate the cases, or close the cases"

< Also, the 2008 parameters and guidelines, Section IV C (Interrogation Activities), page 9,
states that "Activities occurring before the assignment of the case to an administrative
investigator” are not reimbursable. "These activities including taking an initial complaint,
setting up the complaint file, interviewing parties, reviewing the file, and determining
whether the complaint warrants an administrative investigation" are not reimbursable.

2. Locate - The complaint Classifications Unit reads the 1.28(complaint form) and determines the best
entity to investigate. After it is determined which entity is to investigate, the 1.28 is sent to
administrative records section.

R/
%

Unallowable:

/7
%%

The 2008 parameters and guidelines, Section IV A (Administrative Activities), page 5,
states that "Reimbursement is not required to maintain or update the cases, set up the
cases, review the cases, evaluate the cases, or close the cases"

R/
°o

Also, the 2008 parameters and guidelines, Section IV C (Interrogation Activities), page 9,
states that "Activities occurring before the assignment of the case to an administrative
investigator" are not reimbursable. "These activities including taking an initial complaint,

S09-MCC-047 -3-



Cit of Los Angeles
Peace Officers Procedural Bill of Rights Program
FY’s 2003-04 through 2007-08

Analysis of Claimed Activities

setting up the complaint file, interviewing parties, reviewing the file, and determining
whether the complaint warrants an administrative investigation™ are not reimbursable.

3. Status - This activity occurs in the Administrative Records Section (ARS) and involves the time
needed to update status changes within POBOR case files. Per LAPD staff, the cases are updated for
every activity and/or procedural change.

< Allowable:

R/

< The 2008 parameters and guidelines, Section IV A (Administrative Activities), page 5,
states that "'Updating the status report of mandate-reimbursable POBOR activities' means
that only tracking the procedural status of the mandate-reimbursable activities" is
reimbursable.

4. Assign - This activity is solely updating the database and noting the case assignment to an
investigator for adjudication.

<+ Allowable:

% The 2008 parameters and guidelines, Section IV C (Interrogation Activities), page 7,
states that "Identification of the interrogating officers" is reimbursable.

% Also, the 2008 parameters and guidelines, Section IV A (Administrative Activities), page
S, states that "'Updating the status report of mandate-reimbursable POBAR activities'
means that only tracking the procedural status of the mandate-reimbursable activities" is
reimbursable.

5. Invest - When the investigation is complete, it is sent to the Review and Evaluation Section. This
function consists of updating the database.

< Unallowable:

0,

¢ The 2008 parameters and guidelines, Section IV A (Administrative Activities), page 5,
states that "...Reimbursement is not required to maintain or update the cases, set up the
cases, review the cases, evaluate the cases, or close the cases".

6. IA Review - This is the time it takes to update the database for Internal Affair's review. Per LAPD
staff, this activity is similar to Invest, but another IAG section or division will review the
investigation of another IAG investigation unit for thoroughness, facts, results, and conclusions. It is
another type of review and another change in status.

7

< Unallowable:
+» The 2008 parameters and guidelines, Section IV A (Administrative Activities), page 5,

states that "...Reimbursement is not required to maintain or update the cases, set up the
cases, review the cases, evaluate the cases, or close the cases."

S09-MCC-047 -4
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Cit of Los Angeles
Peace Officers Procedural Bill of Rights Program
FY’s 2003-04 through 2007-08

Analysis of Claimed Activities

7. Appeal - The case is going to the Advocate Section where another file is created and entered into the
Advocate Database. Per LAPD staff, during this activity the case is in the appeal phase and is no
longer being investigated or reviewed. This activity pertains to LAPD's procedural process of
transferring a case in its Advocate Unit, tracking the appeal process, and tracking where the case is.

< Unallowable:

¢ The 2008 parameters and guidelines, Section IV A (Administrative Activities), page 5,
states that "...Reimbursement is not required to maintain or update the cases, set up the
cases, review the cases, evaluate the cases, or close the cases".

8. Note - This activity is distributing copies of the face sheet (contains the summary of allegations and
the names of the involved parties) to concerned entities. This activity occurs in the Administrative
Records Section (ARS) and is the time it takes to update the database to perform this activity.

0

<+ Unallowable:

% The 2008 parameters and guidelines, Section IV A (Administrative Activities), page 5,
states that "...Reimbursement is not required to maintain or update the cases, set up the
cases, review the cases, evaluate the cases, or close the cases".

% Also, the 2008 parameters and guidelines, Section IV C (Interrogation Activities), page 9,
states that "Investigation activities, including... reviewing the allegations, communicating
with other departments..." are not reimbursable.

9. Close out — The Administrative Records Section closes out the case file and documents this activity.
This is an update database function.

«» Unallowable:

% The 2008 parameters and guidelines, Section IV A (Administrative Activities), page 5,
states that "...Reimbursement is not required to maintain or update the cases, set up the
cases, review the cases, evaluate the cases, or close the cases".

7

% Also, the 2008 parameters and guidelines, Section IV C (Interrogation Activities), page 9,
states that "Closing the file, including the preparation of a case summary disposition
reports and attending executive review or committee hearings related to the investigation”
are not reimbursable.

$09-MCC-047 5.
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Cit of Los Angeles
Peace Officers Procedural Bill of Rights Program
FY’s 2003-04 through 2007-08

Analysis of Claimed Activities

ADVERSE COMMENT

The parameters and guidelines for the POBOR program allow these adverse comment activities for
reimbursement:

% Providing notice of the adverse comment;
% Providing an opportunity to respond to the adverse comment within 30 days; and
¢ Obtaining the signature of the peace officer on the adverse comment; or

%+ Noting the peace officer's refusal to sign the adverse comment and obtaining the
signature or initial s of the peace officer under such circumstances.

Adverse comment activities claimed by LAPD and analysis of allowable and unallowable
activities:

1. Preliminary — This activity involves the investigation of the circumstances of the adverse comment.

«» Unallowable:

¢ The 2008 parameters and guidelines, Section IV C (Interrogation Activities), page 9,
states that "Investigation activities, including assigning an investigator to the case,
reviewing the allegations, communicating with other departments, visiting the scene of
the alleged incident, gathering evidence, identifying and contacting complainants and
witnesses" are not reimbursable.

7

% Also, the 2008 parameters and guidelines, Section IV D (Adverse Comment), page 11,
states that “investigating a complaint", "interviewing a complainant", and "preparing a
complaint investigation report" are not reimbursable activities.

2. Reyview - This activity involves the review of the 1.28 (complaint form) and the circumstances
leading to the adverse comment. This is the preliminary review of the comment to determine if it's an
adverse comment and warrants further investigation. The Complaint Classification Unit performs this
activity. This activity also includes the time it takes to prepare a face sheet concerning the complaint
(contains the summary of allegations and the names of the involved parties). Per LAPD staff - the
face sheet is part of the accused officer's background information.

< Allowable:

% The 2008 parameters and guidelines, Section IV D (Adverse Comment), page 11, states
that "Review of the circumstances or documentation leading to the adverse comment by
supervisor, command staff, human resources staff, or counsel to determine whether the
comment constitutes a written reprimand or an adverse comment" are reimbursable
activities. Same section also states that "Preparation of notice of adverse comment" is
also a reimbursable activity.

S09-MCC-047 -6-




Cit of Los Angeles
Peace Officers Procedural Bill of Rights Program
FY’s 2003-04 through 2007-08

Analysis of Claimed Activities

3. Collect — This is the preliminary investigation conducted by Supervisors, Detectives, and the
Command Staff in the Areas where the complaint was taken. This can include report writing,
interviews, or any activity where information is gathered for the 1.28.

«» Unallowable:

% The 2008 parameters and guidelines, Section IV C (Interrogation Activities), page 9,
states that "Investigation activities, including assigning an investigator to the case,
reviewing the allegations, communicating with other departments, visiting the scene of
the alleged incident, gathering evidence, identifying and contacting complainants and
witnesses" are not reimbursable.

¢ Also, the 2008 parameters and guidelines, Section IV D (Adverse Comment), page 11,

states that “investigating a complaint", "interviewing a complainant”, and "preparing a
complaint investigation report" are not reimbursable activities.

4. Area Invest — This is for the time spent by the Areas to investigate the complaint or 1.28 (complaint
form). This activity occurs after the preliminary investigation.

< Unallowable:

% The 2008 parameters and guidelines, Section IV C (Interrogation Activities), page 9,
states that "Investigation activities, including assigning an investigator to the case,
reviewing the allegations, communicating with other departments, visiting the scene of
the alleged incident, gathering evidence, identifying and contacting complainants and
witnesses" are not reimbursable.

% Also, the 2008 parameters and guidelines, Section IV D (Adverse Comment), page 11,
states that "investigating a complaint", "interviewing a complainant", and "preparing a
complaint investigation report” are not reimbursable activities.

5. Inspect — The assigned Advocate reviews the investigation for status and thoroughness.
% Unallowable:
% The 2008 parameters and guidelines, Section IV A (Administrative Activities), page 5,

states that "...Reimbursement is not required to maintain or update the cases, set up the
cases, review the cases, evaluate the cases, or close the cases."

6. Note — Providing notice to the Peace Officer of the adverse comment or complaint fact sheet. This is
usually the first notice the subject receives of the complaint. This activity is associated with the first
notice of adverse comment and that an investigation is taking place.

< Allowable:

¢ The 2008 parameters and guidelines, Section IV D (Adverse Comment), page 10, states
that that "providing notice of the adverse comment" is a reimbursable activity.

S09-MCC-047 -7-
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Cit of Los Angeles
Peace Officers Procedural Bill of Rights Program
FY’s 2003-04 through 2007-08

Analysis of Claimed Activities

10.

11.

Respond — This activity is associated with the first notice of adverse comment and that an
investigation is taking place. The activity provides the Officer an opportunity to respond within 30 days

< Allowable:

*,

% The 2008 parameters and guidelines, Section IV D (Adverse Comment), page 10, states
that "providing an opportunity to respond to the adverse comment within 30 days" is a
reimbursable activity.

Sign -This activity occurs when the Officer under investigation reviews and signs the adverse
comment or complaint fact sheet. This is the first notice of complaint from Internal Affairs.

< Allowable:

¢ The 2008 parameters and guidelines, Section IV D (Adverse Comment), page 10, states
that "providing an opportunity to review and sign the adverse comment" and "obtaining
the signature of the peace officer on the adverse comment” is a reimbursable activity.

Refuse — If the accused Officer refuses to sign the face sheet or initial the adverse comment, the time
involved is noted. This is the first notice of a complaint.

<+ Allowable:

% The 2008 parameters and guidelines, Section IV D (Adverse Comment), page 10, states
that "noting the peace officer's refusal to sign the adverse comment and obtaining the
signature or initials of the peace officer under such circumstances" is a reimbursable
activity.

Approval — This activity is the review by Internal Affairs Management of a completed case prior to
it being sent to the Areas or Divisions for notification to the Officer under investigation.

< Allowable:

% The 2008 parameters and guidelines, Section IV D (Adverse Comment), page 11, states
that "review of the circumstances or documentation leading to the adverse comment by
supervisor, command staff, human resources staff, or counsel..." is reimbursable.

Adjudication — This is the time committed by the Command Officer (accused Officer's Supervisor)
of the Area to adjudicate the complaint. This would include a review of the completed complaint, and
the formulation of a Letter of Transmittal (LOT).

«» Allowable:
¢ The 2008 parameters and guidelines, Section IV D (Adverse Comment), page 11, states

that "review of the circumstances or documentation leading to the adverse comment by
supervisor, command staff, human resources staff, or counsel..." is reimbursable.

S09-MCC-047 -8-



WJe Fa.(

Cit of Los Angeles
Peace Officers Procedural Bill of Rights Program
FY’s 2003-04 through 2007-08

Analysis of Claimed Activities

12. CO Review — According to LAPD staff, “CO review” is closely tied with “Adjudication.” This is
the time committed by the Commanding Officer of the Area to review the complaint and LOT (Letter
of Transmittal).

< Allowable:

% The 2008 parameters and guidelines, Section IV D (Adverse Comment), page 11, states
that "review of the circumstances or documentation leading to the adverse comment by
supervisor, command staff, human resources staff, or counsel...” is reimbursable.

13. Preparation — This activity is the preparation of the “Charge Sheet” for the Chief of Police to sign.
< Allowable:

% The 2008 parameters and guidelines, Section IV D (Adverse Comment), page 11, states
that "review of the circumstances or documentation leading to the adverse comment by
supervisor, command staff, human resources staff, or counsel..." and "preparation of
notice of adverse comment" are reimbursable activities.

14. Serve — This activity is ensuring that the accused Officer is served with the “Charge Sheet” and
obtaining the Officer’s signature or noting that the Officer refuses to sign the charge sheet.

< Allowable:
% The 2008 parameters and guidelines, Section IV D (Adverse Comment), page 10 states
that “providing an opportunity to review and sign the adverse comment" and "noting the

peace officer's refusal to sign the adverse comment and obtaining the signature of the
peace officer under such circumstances" is a reimbursable activity.

15. Accuracy —This activity involves reviewing the accused Officer’s response to the complaint or 1.28
(complaint form).
< Allowable:
¢ The 2008 parameters and guidelines, Section IV D (Adverse Comment), page 11 states
that "review of peace officer's response to adverse comment" is a reimbursable activity.

16. RE Invest ~This activity involves the time needed to conduct any additional investigations.

< Unallowable:

% The 2008 parameters and guidelines, Section IV D (Adverse Comment), page 11 states
that “investigating a complaint" is not a reimbursable activity.

S09-MCC-047 -9.
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Cit of Los Angeles
Peace Officers Procedural Bill of Rights Program-
FY’s 2003-04 through 2007-08

Analysis of Claimed Activities

INTERROGATION ACTIVITIES

The parameters and guidelines for the POBOR program allow these interrogation activities for
reimbursement:

% Compensating the peace officer for interrogations occurring during off-duty time.
¢ Providing notice to the peace officer before the interrogation.
% Recording the interrogation when the peace officer employee records the interrogation.

% Providing the peace officer employee with access to the recording prior to any further
proceedings.

% Producing transcribed copies of any notes made by a stenographer at an interrogation and
copies of reports or complaints made by investigators or other persons.

Interrogation activities claimed by LAPD and analysis of allowable and unallowable
activities:

The city of Los Angeles claimed the following activities under the component of Interrogations:

Admin Task (Administrative Task)
Call out

CO Contact (Commanding Officer Contact)
Evidence Collect

Interview in person

Interview Telephone

Kickback Editing
Meet/Brief/Notify

Non-Evidence Task

10. Paraphrasing

11. Prep for Interview

12. Report Formatting

13. Telephone contact

14. Travel

15. VI Computer Task

XN R LN

The city did not provide a formal description of the activities, listed above. However, per LAPD staff,
these activities involved time for conducting investigations, collecting evidence, writing reports, and
editing reports.

S09-MCC-047 -10-



Cit of Los Angeles
"Peace Officers Procedural Bill of Rights Program
FY’s 2003-04 through 2007-08

Analysis of Claimed Activities

% Unallowable: (applies to all 15 activities mentioned above in this section)

< The 2008 parameters and guidelines, Section IV C (Interrogation Activities), page 9,
states that "Investigation activities, including assigning an investigator to the case,
reviewing the allegations, communicating with other departments, visiting the scene of
the alleged incident, gathering evidence, identifying and contacting complainants and
witnesses" are not reimbursable.

% Also, the 2008 parameters and guidelines, Section IV D (Adverse Comment), page 11,

"o

states that “investigating a complaint”, "interviewing a complainant”, and "preparing a
complaint investigation report" are not reimbursable activities.

In addition, the activities mentioned above were not included in the time study supporting documents that
were attached to the claims. Instead, the city's time study included the following activities under the
component of Interrogations, none of which were actually included in the claims:

1.

Interview — This activity is concerned with conducting the interrogation of the accused Officer. The
activity notes the start and end time of the interrogation. Per LAPD staff, interrogations usually take

place during normal working hours and rarely happen during overtime (during accused Officer's off-

duty time). The city's time study did not specify if and when the Officers were paid overtime for the

interviews.

< Unallowable:

@

% The 2008 parameters and guidelines, Section IV C (Interrogation Activities), page7,
states that "Claimants are not eligible for reimbursement for the activities listed in this
section when an interrogation of a peace officer is in the normal course of duty...".

. ID, ID-A, ID-W — Providing prior notice to the Officer (accused and/or witness) regarding the nature

of the interrogation and identification of the investigating Officer. This activity occurs in the
Administrative or Criminal Investigation Division.

< Allowable:

% The 2008 parameters and guidelines, Section IV C (Interrogation Activities), page 7,
states that "Providing notice to the peace officer before the interrogation..." and that "The
notice shall inform the peace officer of the rank, name, and command of the officer in
charge of the interrogation, the interrogating officers and all other persons to present
during the interrogation..." are reimbursable activities... This section further states that
"identification of the interrogating officers to (be) include(d) in the notice of
interrogation”.

S09-MCC-047 S11-
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Analysis of Claimed Activities

3. Determine — Determination of the investigating Officers. This activity is assigned to the section
Officer-in-Charge (OIC).

<  Allowable:

% The 2008 parameters and guidelines, Section IV C (Interrogation Activities), page 7,
states that "Providing notice to the peace officer before the interrogation..." and that "The
notice shall inform the peace officer of the rank, name, and command of the officer in
charge of the interrogation, the interrogating officers and all other persons to present
during the interrogation..." are reimbursable activities.. This section further states that
"identification of the interrogating officers to (be) include(d) in the notice of
interrogation”

4. Tape — This activity involves tape recording the interrogation. Per LAPD staff, this activity rarely
happens. In fact, no time increments were claimed for the tape recording activity.

7

<+ Allowable: (only if the accused or witness officer or their attorney / representative
requested the recording).

% The 2008 parameters and guidelines, Section IV C (Interrogation Activities), page 7,

states that "Recording the interrogation when the peace officer employee records the
interrogation” is a reimbursable activity.

5. Booking tape — The activity is booking (storing) the tape at SID for storage.
> Allowable:

¢ The 2008 parameters and guidelines, Section IV C (Interrogation Activities), page 8,
states that "The cost of media and storage, and the cost of transcription are reimbursable".

S09-MCC-047 -12 -




City of Los Angeles
Legislatively Mandated Peace Officers Procedural Bill of Rights Program
Fiscal Years 2003-04 Through 2007-08
Audit ID # S09-MCC-047

Time Study Activities

ClviIUES 1n

LD font are reimbursable

** See workpaper F.2.PS for analysis of time study activities
LAPD Database Minutes (counted by auditor)

wip B33

Auditor's Calc of Allowable Min per case

Clerk Typist »
% of Allowed Apply %
Minutes # of Entries Average Min Allowed Min Min to Sum of  to Average Min
Activity ** Sum Total (records) Claimed Per Activity Min Claimed claimed
(a) (b) (a)/(b) (a) (b) =(a) / 12,707 sum (b) *7
Appeal 89 36 0
Assign * 1,083 107 1,083 8.52%
Close Out 1,203 441 0
Comment 5,002 578 0
Invest 697 148 0
Note Admin 3,519 253 0
Status * 1,114 315 1,114 8.77%
Totals 12,707 1,878 7 2,197 17.29%
” city claimed 7 min/case for this class 7 ‘
5.20616114
Senior Clerk Typist *
% of Allowed Apply %
Minutes # of Entries Average Min Allowed Min Min to Sumof  to Average Min
Sum Total (records) Claimed Per Activity Min Claimed claimed
(a) (b) (a)/ (b) (2) (b) =(a) / 10,467 sum (b) * 8
Appeal 66 11 0
Assign * 1,481 106 1,481 14.15%
Close Out 481 177 0
Comment 1,985 249 0
IA Review 10 9 0
Invest 2,026 275 0
Locate 17 4 0
Note Admin 2,466 173 0 _
Status * 1,935 24 1,935 18.49%
10,467 1,248 8 3416 32.64% | 300 B Fas |
* city claimed 8 min/case for this class 8
9.76
Principal Clerk Police II *
% of Allowed Apply %
Minutes # of Entries Average Min Allowed Min Min to Sum of  to Average Min
Sum Total (records) Claimed Per Activity Min Claimed claimed
(a) (b) (a)/ (b) (2) (b) =(a)/ 1,793 sum (b) * 11
Comment 1,693 142 0
Invest 5 1 0
Locate 13 1 0
Status * 82 16 82 4.57%
1,793 160 11 82 457% | 1.00 ]| [E Fas |
" city claimed 11 min/case for this class 11

5.125
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City of Los Angeles

Legislatively Mandated Peace Officers Procedural Bill of Rights Program
Fiscal Years 2003-04 Through 2007-08

Audit ID # S09-MCC-047

Time Study Activities

ctivities in ont are reimbursable
** See workpaper F.2.PS for analysis of time study activities
LAPD Database Minutes (counted by auditor) Auditor's Calc of Allowable Min per case

Detective I1 *

% of Allowed Apply %
Minutes # of Entries Average Min Allowed Min Min to Sum of  to Average Min
Sum Total (records) Claimed Per Activity Min Claimed claimed
(a) (b) (a)/ (b) (a) (b) =(a) / 1,493 sum (b) * 13
Locate 1,493 117 13 0 0.00% | - | Bl Fas |
” city claimed 13 min/case for this class 13
Detective II1 *
N % of Allowed Apply %
NNRRRRR \‘!\\"@‘}\.}'\ \‘\“‘\}}\§\~ Allowed Min ~ Min to Sumof  to Average Min
\\\\.\,:\‘\.\ \\E'\\s\?\\\k: ‘\\\‘\\“Q\\\’\} Per Activity Min Claimed claimed
N2LLIILIZDINIILIKKN (a) () @)/ 1L677__sum (b) * 11
Appeal V\\\} %\
Comment ‘-"\\ % 0
Locate R x@\ 0
\ \\\\\KM‘%‘%‘% 0 000% | -] EFas |
~ city claimed 19 mins/case for thRRNGRRS A
Sergeant I *
% of Allowed Apply %
Minutes # of Entries Average Min Allowed Min Min to Sumof  to Average Min
Sum Total (records) Claimed Per Activity Min Claimed claimed
@ (b) &)/ (b) @ M=@3 __ sum(®)*3
Locate 3 1 3 0 0.00% - | F.38
* city claimed 3 min/case for this class 3
Sergeant 11 *
% of Allowed Apply %
Minutes # of Entries Average Min Allowed Min Min to Sum of  to Average Min
Sum Total (records) Claimed Per Activity Min Claimed claimed
(a) (b) (a)/(b) (@) (b) =(a)/ 1,417 sum (b) * 7
Assign * 1 1 1 0.07%
Comment 5 1 0
IA Review 130 ‘ 0
Locate ' 1281 205 0
1,417 212 7 1 0.07% | - | EE3s |
* city claimed 7 min/case for this class 7




City of Los Angeles

Legislatively Mandated Peace Officers Procedural Bill of Rights Program
Fiscal Years 2003-04 Through 2007-08

Audit ID # S09-MCC-047

Time Study Activities

ctivities in ont are reimbursal
** See workpaper F.2.PS for analysis of time study activities
LAPD Database Minutes (counted by auditor)

Lieutenant I *

@/,9 £ 3.3

Auditor's Calc of Allowable Min per case

% of Allowed Apply %
Minutes # of Entries Average Min Allowed Min Min to Sumof  to Average Min
Sum Total (records) Claimed Per Activity Min Claimed claimed
@ () @/ @ b =@)/1 sum (b) * 1
Status * 1 1 1 100.00%
1 1 1 1 100.00% | 1.00 | E F.3.8 |
* city claimed 1 min/case for this class 1
1
Lieutenant II *
% of Allowed Apply %
Minutes # of Entries Average Min Allowed Min Min to Sumof  to Average Min
Sum Total (records) Claimed Per Activity Min Claimed claimed
(@) ® (@) /() @ b =@/1 sum (b) * 1
Appeal 2 1 - 0.00%
2 1 2 0 0.00% [ - | EEas ]
” city claimed 2 min/case for this class 2
Captain II *  (did not find this activity for this class in the time study)
% of Allowed Apply %
NN \?\ N .‘ ‘Q.\‘\'\ \ \\\“‘} Allowed Min ~ Min to Sumof  to Average Min
..t NN Per Activity Min Claimed claimed
\\\ \\ \\\\ MID @ =@/1___sm®)*1
IA Review \\ \\\\\ \\ - 0.00%
N N a AN 0 0.00% [ - & F3s |
" city claimed 7 mins/case for thls chg \\\ \\
Captain III * (did not find this activity for this class in the time study)
% of Allowed Apply %
Minutes # of Entries Average Min Allowed Min Min to Sum of  to Average Min
Sum Total (records) Claimed Per Activity Min Claimed claimed
@ ® (@ /() @ (b) =) /10 sum (b) * 10
1A Review 10 1 - 0.00%
10 1 10 0 0.00% | . | [EFas |

* city claimed 10 min/case for this case 10




City of Los Angeles

Legislatively Mandated Peace Officers Procedural Bill of Rights Program
Fiscal Years 2003-04 Through 2007-08

Audit ID # S09-MCC-047

Time Study Activities

* Activities in BOLD font are reimbursable
** See workpaper F.2.PS for analysis of time study activities

Clerk Typist *
% of Allowed Apply %
Minutes # of Entries Average Min Allowed Min ~ Min to Sumof to Average Min
Activity ** Sum Total (records) Claimed Per Activity Min Claimed claimed
@ (b) @/® ) (b) =(a) /4,217 sum (b) *3
Accuracy * 4,194 1,282 4,194 99.45%
Approval * 23 5 23 0.55%
Totals 4,217 1,287 3 4,217 100.00% | 3.00] B Fas |
" city claimed 3 min/case for this class 3
Senior Clerk Typist *
% of Allowed Apply %
Minutes # of Entries Average Min Allowed Min ~ Min to Sumof to Average Min
Sum Total (records) Per Activity Min Claimed claimed
(a) (b) (a)/ (b) (a) (b) =(a) /5748  sum(b) *19
Adjudication * 456 26 456 7.93%
Approval * 55 26 55 0.96 %
Collect 311 27
Inspect 1,490 135
Preparation * 2,450 55 2,450 42.62%
Serve * 907 34 907 15.78%
Sign * 79 3 79 1.37%
5,748 306 3947 68.66% | 13.00] [ElFas |
" city claimed 23 min/case for this class
27.41
% of Allowed Apply %
Minutes # of Entries Average Min Allowed Min  Min to Sumof to Average Min
Sum Total (records) Per Activity Min Claimed claimed
(a) (b) (a)/ (b) (a) (b) =(a) /1551  sum(b) * 22
Adjudication * 519 18 519 33.46%
CO Review * 30 1 30 1.93%
Collect 450 19
Area Invest 320 16
Sign * 232 16 232 14.96%
1,551 70 22 781 50.35% | 11.00 | E F338 I
" city claimed 22 min/case for this class 22




City of Los Angeles /()/ ,’D F ( 5 . 3
Legislatively Mandated Peace Officers Procedural Bill of Rights Program 4

Fiscal Years 2003-04 Through 2007-08

Audit ID # S09-MCC-047

Time Study Activities

* Activities in BOLD font are reimbursable
Mgmt Analyst II *

POBAR Time Study Summary for activities 3-11-09 % of Allowed Apply %
Minutes # of Entries Average Min Allowed Min ~ Min to Sumof to Average Min
Sum Total (records) Claimed Per Activity Min Claimed claimed
@ ()] @/ ) (b)=(a)/45 __ sum (b) *45
Collect 45 1
45 1 45 0 0.00% | - | EFas |
* city claimed 45 min/case for this class 45

Principal Clerk Police IL *  **Not found in time study. Must have been confused with Police Officer II

POBAR Time Study Summary for activities 3-11-09 % of Allowed Apply %
Minutes # of Entries Average Min Allowed Min  Min to Sum of to Average Min
Sum Total (records) Claimed Per Activity Min Claimed claimed
@ ®) (@/(b) @ (b) =)/ sum (b) *
b - 0.00%
Hk - 0
k% 0
. 0 0.00% | . | EFas |
* city claimed 18 min/case for this class
Police Officer II *
POBAR Time Study Summary for activities 3-11-09 % of Allowed Apply %
Minutes # of Entries Average Min Allowed Min  Min to Sum of to Average Min
Sum Total (records) Claimed Per Activity Min Claimed claimed
(a) (b) (a)/ (b) (a) (b)=(a)/925 sum(b) * 18
Adjudication * 30 1 30 3.24%
Collect - 1
Atrea Invest 895 50
. 925 52 18 30 324% | 1.00 E F38 I
* city claimed 18 min/case for this class 18
Detective 1 *
POBAR Time Study Summary for activities 3-11-09 % of Allowed Apply %
Minutes # of Entries Average Min Allowed Min  Min to Sum of to Average Min
Sum Total (records) Claimed Per Activity Min Claimed claimed
@ ® (a)/(b) @ ) =@/3 sum (b) * 3
Sign * 3 1 3 100.00%
3 1 3 3 100.00% | 3.00] B Fas |

" city claimed 3 min/case for this class 3




City of Los Angeles 14 '\)/ /9 F i 3 R 3

Legislatively Mandated Peace Officers Procedural Bill of Rights Program
Fiscal Years 2003-04 Through 2007-08

Audit ID # S09-MCC-047

Time Study Activities

Activities in BOLD font are reimbursable
| ol

% of Allowed Apply %

inutes of Entries verage Allowed Min  Min to Sum of to Average Min
Sum Total (records) Per Activity Min Claimed claimed
(a) (b) (a)/ (b) (a) (b) =(a) /8365  sum (b) *58
Accuracy * 3,455 103 3,455 41.30%
Area Invest 4,440 31
Collect 380 7
Review * 92 2 90 1.08%

8,365 143 3545 °238% | 2500] ElF3s |

* city claimed 56 min/case for this class

Detective IIT *

% of Allowed Apply %

Minutes # of Entries Average Min Allowed Min  Min to Sum of to Average Min |
Sum Total (records) Per Activity Min Claimed claimed |
(a) (b) (a)/(b) (a) (b) =(a) /4,586 sum (b) * 45
Accuracy * 551 26 551 12.01%
Approval * 3,265 63 3,265 71.19%
Collect 190 3
Review * 580 11 580 12.65%

4,586 103 4396 95.85% | 43.00 | E Fas |

* city claimed 44 min/case for this class

Sergeant I *
% of Allowed Apply %
Minutes # of Entries Average Min Allowed Min  Min to Sum of to Average Min
Sum Total (records) Per Activity Min Claimed claimed
(a) (b) (a)/ (b) (a) (b) =(a) / 55,262 mir sum (b) *123
Accuracy * 155 4 155 0.28%
Adjudication * 3,930 27 3,930 7.11%
Area Invest 39,778 340
Collect 11,002 74
Note * 120 1 120 0.22%
Respond * 90 2 90 0.16%
Sign * 187 3 187 0.34%
55,262 451 4,482 8.11%

* city claimed 122 min/case for this class



City of Los Angeles ﬁ)//a ’LT' 3 . 2>

Legislatively Mandated Peace Officers Procedural Bill of Rights Program
Fiscal Years 2003-04 Through 2007-08

Audit ID # S09-MCC-047

Time Study Activities

* Activities in BOLD font are reimbursable

% of Allowed Apply %

inutes of Entries verage Allowed Min  Min to Sumof to Average Min
Sum Total (records) Per Activity Min Claimed claimed

(a) (b) (a)/(b) (a) (b) =(a) /28,771min. sum (b) *40
Accuracy * 22,316 551 22,316 77.56%
Adjudication * 2 1 2 0.01%
Approval * 2,245 71 2,245 7.80%
Area Invest 1,455 13
Collect 635 7
RE Invest 825 15 !
Review * 1,153 46 1,153 4.01% ‘
Sign * 140 10 140 0.49% |

28,771 714 40 25856 89.87% | 3600 | [E F3s | ‘
* city claimed 40 min/case 40 :

% of Allowed Apply %

inutes ntries verage Allowed Min ~ Min to Sum of to Average Min
Sum Total (records) Per Activity Min Claimed claimed

(a) (b) (a)/ (b) (a) (b) =(a) / 6,904min sum (b) * 40
Adjudication * 5,254 107 5,254 76.10%
Area Invest 200 4
Collect 1,195 35
Note * 5 1 5 0.07%
Sign * 250 26 250 3.62%

6,904 173 40 5509 79.79% | 3200 Bl F3s |

* city claimed 40 min/case for this class 40

Lieutenant IT *

: % of Allowed Apply %
Minutes # of Entries Average Min Allowed Min  Min to Sum of to Average Min

Sum Total (records) Per Activity Min Claimed claimed
(a) (b) (a)/ (b) (a) (b) =(a) / 5,316 min. sum (b) *56

Adjudication * 420 4 420 7.90%
Approval * 4,776 86 4,776 89.84%
Collect 90 2

Note * 10 1 10 0.19%
Sign * 20 2 20 0.38%

5,316 95 56 5226 98.31% | 5500 Bl F3s |

” city claimed 56 min/case for this class 56
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City of Los Angeles

Legislatively Mandated Peace Officers Procedural Bill of Rights Program
Fiscal Years 2003-04 Through 2007-08

Audit ID # S09-MCC-047

Time Study Activities

* Activities in BOLD font are reimbursable

o % of Allowed Apply %
Minutes ntri fud Allowed Min  Min to Sum of to Average Min
Sum Total (records) Per Activity Min Claimed claimed
(a) (b) (a)/ (b) (a) (b) =(a) /1,870  sum (b) * 28
Adjudication * 1,725 52 1,725 92.25%
Collect 125 13 ,
Sign * 20 2 20 1.07%
1,870 67 1745 93.32% | 2600 | E F3s |
* city claimed 27 min/case for this class
% of Allowed Apply %
inutes of Entries verage Allowed Min  Min to Sum of to Average Min
Sum Total (records) Per Activity Min Claimed claimed
@ (b) () /(b) ) (b) =(2) /795 __sum (b) * 40
Accuracy * 85 3 85 10.69%
Adjudication * 435 4 435 54.72%
Approval * 275 13 275 34.59%
795 20 | 40 795 100.00% | 40.00| B F3s |
~ city claimed 39 min/case
% of Allowed Apply %
inutes of Entries verage Allowed Min ~ Min to Sumof to Average Min
Sum Total (records) Per Activity Min Claimed claimed
(a) (b) (a)/ (b) (a) (b) =(a) /1750  sum(b) * 18
Adjudication * 1510 31 1,510 83.43%
Approval * 60 3 60 3.31%
Area Invest 20 2
CO Review * 20 1 20 1.10%
Collect 155 11
Sign * 45 4 45 2.49%
1,810 52 1635 9033% | 31 Bl Fas |

* city claimed 34

min/case for this class




Legislatively Mandated Peace Officers Procedural Bill of Rights Program

Fiscal Years 2003-04 Through 2007-08
Audit ID # S09-MCC-047
Time Study Activities-Interrogations

City of Los Angeles (/,U/}D Ft 3 ‘ 5
1
i
|

* Activities in BOLD font are reimbursable
** See workpaper F.2.PS for analysis of time study activities

Detective I * **Detective I did not appear in the time study

% of Allowed Apply %

Minutes # of Entries Average Min Allowed Min  Min to Sumof to Average Min
Activity ** Sum Total (records) Claimed Per Activity Min Claimed claimed
@ (L) @/®
Claimed:
Admin Task 660 22
Call out - -
co Contact - -
Evidence Collect 174 6
Interview in person - -
Interview Telephone 888 8
Kickback Editing 810 5
Meet/Brief/Notify - -
Non-Evidence Task 126 7
Paraphrasing 756 6
Prep for Interview 120 2
Report Formatting 12 1
Telephone contact 408 38
Travel 78 4
VI Computer Task - - .
4,032 99 41 0 000% [ 0
" city claimed 41 min/case 41

*No activites in time study for this classification

- S — o oww [ HEFas]

Detective 11 *

% of Allowed Apply %

Minutes # of Entries Average Min Allowed Min ~ Min to Sum of to Average Min
Sum Total (records) Claimed Per Activity Min Claimed claimed
@) ()] @/®)

Claimed:

Admin Task 5,982 204
Call out - -
co Contact 276 14
Evidence Collect 6,180 131
Interview in person 10,716 110
Interview Telephone 1,056 38
Kickback Editing 1,926 24
Meet/Brief/Notify 1,152 59
Non-Evidence Task 5,022 105
Paraphrasing 16,230 109
Prep for Interview 1,926 51
Report Formatting 14,274 94
Telephone contact 8,556 699
Travel 3,684 60
VI Computer Task 264 19

77,244 1,717 45 0 000% [ 0

* city claimed 45 min/case for this class 45




City of Los Angeles /\.)/ ,‘/9 /C\ 3) %

Legislatively Mandated Peace Officers Procedural Bill of Rights Program
Fiscal Years 2003-04 Through 2007-08
Audit ID # S09-MCC-047

Time Study Activities-Interrogations

Activites in time study for this class, but not claimed, are as follows: (a) (b)=(a)/ 3,423  sum (b) * 27
Access * 85 6 85 2.48%

Booking * - - -

Booking Tape * 45 9 45 1.31%

ID * 449 41 449 13.12%

ID-W #* 4 7 4 1.29%

Interview 2,800 65

3,423 128 | 27 | 623 1820% [ 500 Bl Fas |

Detective III *

% of Allowed Apply %

Minutes # of Entries Average Min Allowed Min  Min to Sumof to Average Min
Sum Total (records) Claimed Per Activity Min Claimed claimed
(@) (b) @/ ()
Claimed:
Admin Task 1,926 48
Call out - -
co Contact - -
Evidence Collect 12 2
Interview in person 60 1
Interview Telephone 18 1
Kickback Editing - -
Meet/Brief/Notify 84 3
Non-Evidence Task 6 1
Paraphrasing - -
Prep for Interview - -
Report Formatting 510 4
Telephone contact 78 11
Travel - -
VI Computer Task - -
2,694 71 38 0 000% [ - |
* city claimed 38 min/case for this class 38
Activites in time study for this class, but not claimed, are as follows: (a) (b) =(a) /590  sum (b) * 24
Determine * 335 21 335 56.78%
Interview 255 4 -
590 25 24 | 335 56.78% | 13.00] B F3s |
Sergeant I ©
% of Allowed Apply %
Minutes # of Entries Average Min Allowed Min  Min to Sum of to Average Min
Sum Total (records) Claimed Per Activity Min Claimed claimed
@ (b) @/ (b)
Claimed:
Admin Task 1,584 79
Call out
co Contact 24 2
Evidence Collect 864 22
Interview in person 4,626 43

Interview Telephone 288 14



City of Los Angeles LU ///) IE: 3 3
¢

Legislatively Mandated Peace Officers Procedural Bill of Rights Program
Fiscal Years 2003-04 Through 2007-08
Audit ID # S09-MCC-047

Time Study Activities-Interrogations

Kickback Editing 1,092 22
Meet/Brief/Notify 642 31
Non-Evidence Task 1,290 - 20
Paraphrasing 5,250 45
Prep for Interview 1,938 55
Report Formatting 8,172 60
Telephone contact 1,920 259
Travel 1,476 21
VI Computer Task

29,166 673 43 0 0.00% [ - ]
" city claimed 43 min/case for this class 43
Activites in time study for this class, but not claimed, are as follows: (a) (b) =(a) 501 sum (b) * 16
D * 85 12 85 16.97 %
ID-A * 66 6 66 13.17%
Interview 350 13 -

501 31 151 30.14% | 500 [EF3s |

Sergennt II *

% of Allowed Apply %

Minutes # of Entries Average Min Allowed Min  Min to Sum of to Average Min
Sum Total (records) Claimed Per Activity Min Claimed claimed
@ )] @/ ()
Claimed:
Admin Task 13,488 356
Call out 30 1
co Contact 468 35
Evidence Collect 5,802 147
Interview in person 16,728 256
Interview Telephone 1,410 66
Kickback Editing 2,928 34
Meet/Brief/Notify 2,562 107
Non-Evidence Task 5,820 170
Paraphrasing 35,616 224
Prep for Interview 5,832 129
Report Formatting 36,930 209
Telephone contact 9,756 969
Travel 4,380 119
VI Computer Task
141,750 2,822 50 0 000% [ - ]
* city claimed 50 min/case for this classification 50
Activites in time study for this class, but not claimed, are as follows: (a) (b) =(a)/ 12,974  sum (b) *30
Access * 157 5 157 1.21%
Booking * 200 7 200 1.54%
Booking Tape * 77 5 77 0.59%
Determine * 135 4 135 1.04%
ID * 712 84 712 5.49%
ID-A * 472 64 472 3.64%
ID-W * 876 55 876 6.75%
Interview 10,345 208

12,974 432 | 30 2,629 2026% | 6.00 | E Fas |




£ .
City of Los Angeles LAJ//D [—” 8 . _g

Legislatively Mandated Peace Officers Procedural Bill of Rights Program
Fiscal Years 2003-04 Through 2007-08
Audit ID # S09-MCC-047

Time Study Activities-Interrogations

LieutenantI *

POBAR Time Study Summary for activities % of Allowed Apply %
Minutes # of Entries Average Min Allowed Min  Min to Sum of to Average Min
Sum Total (records) Claimed Per Activity Min Claimed claimed
@ (b) @/ ()
Claimed:
Admin Task 1,410 17
Call out
co Contact
Evidence Collect
Interview in person
Interview Telephone
Kickback Editing 30 1 i
Meet/Brief/Notify 36
Non-Evidence Task
Paraphrasing
Prep for Interview
Report Formatting
Telephone contact 42 5
Travel
VI Computer Task
1,518 25 61 0 000% [ - |
” city claimed 61 min/case for this class 61
Activites in time study for this class, but not claimed, are as follows: (a) (b) =(a) /40 sum (b) * 20
ID * 10 1 ‘ 10 25.00%
Interview 30 1 -

40 2 10 25.00% | 500 B F3s |




City of Los Angeles

Legislatively Mandated Peace Officers Procedural Bill of Rights Program

Fiscal Years 2003-04 Through 2007-08
Audit ID # S09-MCC-047

Time Study Status Update / Allowable Hours per case
§ F.3.PS i

Administrative Activities

F.3.PS
Claimed Information Auditor Verified
Average Time Time Claimed Min per Case Hours per case Allowed Allowed
Claimed per case as per Adjust 1 (Adj 1 only) Min per Case Hours per case
(minutes) {in hours) (math errors) (math errors) % of allow activ
(@) (b)=(a)/ 60 (0 @=(c}/60 © N=(e)/60
Clerk Typist 7.00 0.12 N/A N/A 1.00 0.02
Senior Clerk Typist 8.00 0.13 N/A N/A 3.00 0.05
Principal Clerk Police I 11.00 0.18 N/A N/A 1.00 0.02
Detective Il 13.00 0.22 N/A N/A - -
Detective II 19.00 0.32 N/A N/A - -
Sergeant | 3.00 0.05 N/A N/A - -
Sergeant I 7.00 0.12 N/A N/A - -
Lieutenant I 1.00 0.02 N/A N/A 1.00 0.02
Lieutenant I 2.00 0.03 N/A N/A - -
Captain 1 7.00 0.12 N/A N/A - -
Captain I 10.00 0.17 N/A N/A - -
Adverse Comment
Claimed Information Auditor Verified
Average Time Time Claimed Min per Case Hours per case Allowed Allowed
Claimed per case as per Adjust 1 (Adj 1 only) Min per Case Hours per case
(minutes) (in hours) (math errors) {math errors) % of allow activ  (Adj 1 and 2)
@) (b) =(2)/ 60 (c) @ =Cc)/60 (©) D=(e)/ 60
Clerk Typist 3.00 0.05 3.00 0.05 3.00 0.05
Senior Clerk Typist 23.00 0.38 19.00 0.32 13.00 022
Police Serv Rep 22.00 0.37 22.00 0.37 11.00 0.18
Mgmt Analyst It 45.00 0.75 45.00 0.75 - -
Principal Clerk Police I 18.00 0.30 18.00 0.30 - -
Police Officer It 18.00 0.30 18.00 0.30 1.00 0.02
Detective I 3.00 0.05 3.00 0.05 3.00 0.05
Detective Il 56.00 0.93 58.00 0.97 25.00 0.42
Detective Il 44.00 0.73 45.00 0.75 43.00 0.72
Sergeant I 122.00 2.03 123.00 2.05 10.00 0.17
Sergeant I 40.00 0.67 40.00 0.67 36.00 0.60
Lieutenant [ 40.00 0.67 40.00 0.67 32.00 0.53
Lieutenant I 56.00 0.93 56.00 0.93 55.00 0.92
Captain 1 27.00 0.45 28.00 0.47 26.00 0.43
Captain I 39.00 0.65 40.00 0.67 40.00 0.67
Captain ITf 34.00 0.57 35.00 0.58 31.00 0.52
- 9.83 9.90 550
Interregations
Claimed Information Auditor Verified
Average Time Time Claimed Min per Case Hours per case Allowed Allowed
Claimed per case as per Adjust 1 (Adj 1 only) Min per Case Hours per case
{minutes) (in hours) {math errors) {math errors) % of allow activ
@) (b)=(a)/ 60 (O] (d) =('c)/ 60 (e) H=(e)/60
Detective I 40.74 0.68 N/A N/A - -
Detective I 45.00 0.75 N/A N/A 5.00 0.08
Detective Il 37.92 0.63 N/A N/A 13.00 0.22
Sergeant I 43.32 0.72 N/A N/A 5.00 0.08
Sergeant It 50.22 0.84 N/A N/A 6.00 0.10
Lieutenant I 60.72 1.01 N/A N/A 5.00 0.08

a@

056

Wle .29

did not appear in the time study
did not appear in the time study -

did not appear in the time study

did not appear in the time study



City of Los Angeles

Legislatively Mandated Peace Officers Procedural Bill of Rights Program
Fiscal Years 2003-04 Through 2007-08

Audit ID # S09-MCC-047

Allowable Hours for FY 2003-04
;i_ F.3.PS ,

Administrative Activities

Claimed Information Audited Information

Wlp 2

Average Time Time Claimed Hours Claimed Allowed Allowed Aliowed Hours Audit
Claimed per case FY 2003-04 Min per Case Hours per case FY 2003-04 Adjustment
{minutes) (in hours) “% of allow activ (in hours)
(@) b)=(2)/60  (c)=(b)* 5394 @ @=@/60  (H=()*5394 @®@=Mm-Co)
Clerk Typist 7.00 647.28 1.00 0.02 107.88 (539.40)
Senior Clerk Typist 8.00 701.22 3.00 0.05 269.70 (431.52)
Principal Clerk Police IT 11.00 970.92 1.00 0.02 107.88 (863.04)
Detective 1T 13.00 1,186.68 - - - (1,186.68)
Detective I 19.00 1,726.08 - - - (1,726.08)
Sergeant I 3.00 269.70 - - - (269.70)
Sergeant II 7.00 647.28 - - - (647.28)
Lieutenant I 1.00 107.88 1.00 0.02 107.88 -
Lieutenant II 2.00 161.82 - - - (161.82)
Captain I 7.00 647.28 - - - (647.28)
Captain 11T 10.00 916.98 - - - (916.98)
(7,389.78)
Adverse Comment
Claimed Information Audited Information
Average Time Time Claimed Hours Claimed Allowed Allowed Allowed Hours Audit
Claimed per case FY 2003-04 Min per Case Hours per case FY 2003-04 Adjustment
(minutes) (in hours) % of allow activ (in hours)
(@ b) = (a) / 60 (c)=(b)* 5394 (d) (e)=(d)/ 60 H=(e)* 5394 @=®-(9
'{ﬁ F.3.6 |
Clerk Typist 3.00 0.05 269.70 3.00 0.05 269.70 -
Senior Clerk Typist 23.00 0.38 2,049.72 13.00 0.22 1,186.68 (863.04)
Police Serv Rep 22.00 0.37 1,995.78 11.00 0.18 970.92 (1,024.86)
Mgmt Analyst I 45.00 0.75 4,045.50 - - - (4,045.50)
Principal Clerk Police II 18.00 0.30 1,618.20 - - - (1,618.20)
Police Officer I 18.00 0.30 1,618.20 1.00 0.02 107.88 (1,510.32)
Detective I 3.00 0.05 269.70 3.00 0.05 269.70 -
Detective II 56.00 0.93 5,016.42 25.00 0.42 2,265.48 (2,750.94)
Detective 11 44.00 0.73 3,937.62 43.00 0.72 3,883.68 (53.94)
Sergeant 1 122.00 2.03 10,949.82 10.00 0.17 916.98 (10,032.84)
Sergeant II 40.00 0.67 3,613.98 36.00 0.60 3,236.40 (377.58)
Lieutenant 1 40.00 0.67 3,613.98 32.00 0.53 2,858.82 (755.16)
Lieutenant II 56.00 0.93 5,016.42 55.00 0.92 4,962.48 (53.94)
Captain I 27.00 0.45 2,427.30 26.00 0.43 2,319.42 (107.88)
Captain 11 39.00 0.65 3,506.10 40.00 0.67 3,613.98 107.88
Captain II 34.00 0.57 3,074.58 31.00 0.52 2,804.88 {269.70!
9383 53,023.02 5.50 29,667.00 (23,356.02)




City of Los Angeles

Legislatively Mandated Peace Officers Procedural Bill of Rights Program

Fiscal Years 2003-04 Through 2007-08
Audit ID # S09-MCC-047

Allowable Hours for FY 2003-04

Interrogations

Claimed Information

Audited Information

wle F.2.9

Average Time Time Claimed Hours Claimed Allowed Allowed Allowed Hours Audit
Claimed per case FY 2003-04 Min per Case Hours per case FY 2003-04 Adjustment
(minutes) (in hours) % of allow activ (in hours)
@)_ b)=(a)/60  ('©)=(b)* 5394 (@ (&)=(d)/ 60 (D=(e)*5394 ®=®-(c)
I;@l F.3.7 i
Detective I 40.74 0.68 3,662.53 F33 - - - (3,662.53)
Detective II 45.00 0.75 4,045.50 F33 5.00 0.08 431.52 (3,613.98)
Detective ITI 37.92 0.63 3,409.01 F33 13.00 0.22 1,186.68 (2,222.33)
Sergeant 43.32 0.72 3,894.47 F33 5.00 0.08 431.52 (3,462.95)
Sergeant IT 50.22 0.84 4,514.78 F33 | 600 0.10 539.40 (3,975.38)
Lieutenant 1 60.72 1.01 5,458.73 5.00 0.08 431.52 (5,027.21)
PO II Wit interview 2,211.54 - (2,211.54)
PO 11 Subject interview 5,968.88 (5,968.88)

(014479




City of Los Angeles

Legislatively Mandated Peace Officers Procedural Bill of Rights Program

Fiscal Years 2003-04 Through 2007-08
Audit ID # S09-MCC-047

Allowable Hours for FY 2004-05

F.3.PS
Administrative Activities

Claimed Information

Audited Information

Wlp F.2.9

Average Time Time Claimed Hours Claimed Allowed Allowed Allowed Hours Audit
Claimed per case FY 2004-05 Min per Case Hours per case FY 2004-05 Adjustment
(minutes) (in hours) % of allow activ (in hours)
(a bY=(a)/60  ('c)=(b) > 4316 @ () =)/ 60 = (e) » 4316 ©=®M-Co
i% F.3.5 |
Clerk Typist 7.00 0.12 517.92 1.00 0.02 86.32 (431.60)
Senior Clerk Typist 8.00 0.13 561.08 3.00 0.05 215.80 (345.28)
Principal Clerk Police II 11.00 0.18 776.88 1.00 0.02 86.32 (690.56)
Detective II 13.00 0.22 949,52 - - - (949.52)
Detective IIT 19.00 0.32 1,381.12 - - - (1,381.12)
Sergeant I 3.00 0.05 215.80 - - - (215.80)
Sergeant I 7.00 0.12 517.92 - - - (517.92)
Lieutenant I 1.00 0.02 86.32 1.00 0.02 86.32 -
Lieutenant 11 2.00 0.03 129.48 - - - (129.48)
Captain II 7.00 0.12 517.92 - - - (517.92)
Captain 111 10.00 0.17 733.72 - - - (733.72)
7.67 0.11 47476 5912.92
Adverse Comment
Claimed Information Audited Information
Average Time Time Claimed Hours Claimed Allowed Allowed Allowed Hours Audit
Claimed per case FY 2004-05 Min per Case Hours per case FY 2004-05 Adjustment
(minutes) (in hours) % of allow activ (in hours)
@) b)=(a)/60  (c)=(b)*4316 @ ©@=@/60  (H=(e)*4316 ®=0-(9)
I% F.3.6 I '
Clerk Typist 3.00 0.05 215.80 3.00 0.05 215.80 -
Senior Clerk Typist 23.00 0.38 1,640.08 13.00 0.22 949.52 (690.56)
Police Serv Rep 22.00 037 1,596.92 11.00 0.18 776.88 (820.04)
Mgmt Analyst II 45.00 0.75 3,237.00 - - - (3,237.00)
Principal Clerk Police II 18.00 0.30 1,294.80 - - - (1,294.80)
Police Officer I 18.00 0.30 1,294.80 1.00 0.02 86.32 (1,208.48)
Detective [ 3.00 0.05 215.80 3.00 0.05 215.80 -
Detective II 56.00 0.93 4,013.88 25.00 0.42 1,812.72 (2,201.16)
Detective ITT 44.00 0.73 3,150.68 43.00 0.72 3,107.52 (43.16)
Sergeant I 122.00 2.03 8,761.48 10.00 0.17 733.72 (8,027.76)
Sergeant 11 40.00 0.67 2,891.72 36.00 0.60 2,589.60 (302.12)
Lieutenant I 40.00 0.67 2,891.72 32.00 0.53 2,287.48 (604.24)
Lieutenant I 56.00 0.93 4,013.88 55.00 0.92 3,970.72 (43.16)
Captain | 27.00 0.45 1,942.20 26.00 0.43 1,855.88 (86.32)
Captain Il 39.00 0.65 2,805.40 40.00 0.67 2,891.72 86.32
Captain [1I 34.00 0.57 2,460.12 31.00 0.52 2,244.32 (215.80)
983 4242628 5.50 23,738.00 . (18,688.28




wlp 2.9

City of Los Angeles

Legislatively Mandated Peace Officers Procedural Bill of Rights Program
Fiscal Years 2003-04 Through 2007-08

Audit ID # S09-MCC-047

Allowable Hours for FY 2004-05

Interrogations

Claimed Information Audited Information
Average Time Time Claimed Hours Claimed Allowed Allowed Allowed Hours Audit
Claimed per case FY 2004-05 Min per Case Hours per case FY 2004-05 Adjustment
(minutes) (in hours) % of allow activ (in hours)
(@ _ b) = (a) / 60 (c)=(b) * 4316 () (e)=(d)/ 60 D=(e)* 4316 @=®-(9
FE F.3.7 i
Detective I 40.74 0.68 2,930.56 - - - (2,930.56)
Detective II 45.00 0.75 3,237.00 5.00 0.08 345.28 (2,891.72)
Detective IIT 37.92 0.63 2,727.71 13.00 0.22 949.52 (1,778.19)
Sergeant I 43.32 0.72 3,116.15 5.00 0.08 345.28 (2,770.87)
Sergeant II 50.22 0.84 3,612.49 6.00 0.10 431.60 (3,180.89)
Lieutenant I 60.72 1.01 4,367.79 5.00 0.08 345.28 (4,022.51)
PO II Wit interview 1,769.56 - (1,769.56)
PO 1I Subject interview

4,673.63 - (4,673.63)

2643490




City of Los Angeles

Legislatively Mandated Peace Officers Procedural Bill of Rights Program

Fiscal Years 2003-04 Through 2007-08
Audit ID # S09-MCC-047
§ F.3.PS [

Allowable Hours for FY 2005-06

Administrative Activities

Claimed Information

Audited Information

wie .29

Average Time Time Claimed Hours Claimed Allowed Allowed Allowed Hours Audit
Claimed per case FY 2005-06 Min per Case Hours per case FY 2005-06 Adjustment
(minutes) (in hours) % of allow activ (in hours)
(a b) = (a) / 60 (c)=(b) * 4721 @ (e)=(d)/ 60 ®=()*4721 ®=(-(c)

Clerk Typist 7.00 0.12 566.52 1.00 0.02 94.42 (472.10)
Senior Clerk Typist 8.00 0.13 613.73 3.00 0.05 236.05 (377.68)
Principal Clerk Police II 11.00 0.18 849.78 1.00 0.02 94.42 (755.36)
Detective IT 13.00 0.22 1,038.62 - - - (1,038.62)
Detective ITI 19.00 0.32 1,510.72 - - - (1,510.72)
Sergeant I 3.00 0.05 236.05 - - - (236.05)
Sergeant II 7.00 0.12 566.52 - - - (566.52)
Lieutenant 1.00 0.02 94.42 1.00 0.02 94.42 -
Lieutenant IT 2.00 0.03 141.63 - - - (141.63)
Captain I 7.00 0.12 566.52 - - - (566.52)
Captain III 10.00 0.17 802.57 - -

Adverse Comment

Claimed Information Audited Information
Average Time Time Claimed Hours Claimed Allowed Allowed Allowed Hours Audit
Claimed per case FY 2005-06 Min per Case Hours per case FY 2005-06 Adjustment
(minutes) (in hours) % of allow activ (in hours)
@ by=(2)/60  (c)=(b)*4721 @ @=@/60  (H=(*4721 ®=0-(9
th F.3.6 l
Clerk Typist 3.00 0.05 236.05 3.00 0.05 236.05 -
Senior Clerk Typist 23.00 0.38 1,793.98 13.00 0.22 1,038.62 (755.36)
Police Serv Rep 22.00 0.37 1,746.77 11.00 0.18 849.78 (896.99)
Mgmt Analyst 1T 45.00 0.75 3,540.75 - - - (3,540.75)
Principal Clerk Police Tt 18.00 0.30 1,416.30 - - - (1,416.30)
Police Officer I 18.00 0.30 1,416.30 1.00 0.02 94.42 (1,321.88)
Detective 1 3.00 0.05 236.05 3.00 0.05 236.05 -
Detective I 56.00 0.93 4,390.53 25.00 0.42 1,982.82 (2,407.71)
Detective HI 44.00 0.73 3,446.33 43.00 0.72 3,399.12 47.21)
Sergeant T 122.00 2.03 9,583.63 10.00 0.17 802.57 (8,781.06)
Sergeant II 40.00 0.67 3,163.07 36.00 0.60 2,832.60 (330.47)
Lieutenant 1 40.00 0.67 3,163.07 32.00 0.53 2,502.13 (660.94)
Lieutenant 11 56.00 093 4,390.53 55.00 092 4,343.32 47.21)
Captain I 27.00 0.45 2,124 .45 26.00 0.43 2,030.03 (94.42)
Captain I 39.00 0.65 3,068.65 40.00 0.67 3,163.07 94.42
Captain 111 34.00 0.57 2,690.97 31.00 0.52 2,454.92 (236.05)
983 4640743 . 550 2596550 | (20,441.93) |

CIZEN




City of Los Angeles
Legislatively Mandated Peace Officers Procedural Bill of Rights Program
Fiscal Years 2003-04 Through 2007-08
Audit 1D # S09-MCC-047
F.3.PS
Allowable Hours for FY 2005-06

Interrogations

Claimed Information

Audited Information

Wlp F.2.9

Average Time Time Claimed Hours Claimed Allowed Allowed Allowed Hours Audit
Claimed per case FY 2005-06 Min per Case Hours per case FY 2005-06 Adjustment
(minutes) (in hours) % of allow activ (in hours)
(@ (b) = (a) / 60 (o) =(b)* 4721 (d) (e)=(d)/ 60 D =(e) *4721 @=®-(9)
[@ F.3.7

Detective I 40.74 0.68 3,205.56 F33 - - - (3,205.56)
Detective I 45.00 0.75 3,540.75 5.00 0.08 377.68 (3,163.07)
Detective Il 37.92 0.63 2,983.67 13.00 0.22 1,038.62 (1,945.05)
Sergeant 43.32 0.72 3,408.56 5.00 0.08 377.68 (3,030.88)
Sergeant I 50.22 0.84 3,951.48 6.00 0.10 472.10 (3,479.38)
Lieutenant 1 60.72 1.01 4,777.65 5.00 0.08 377.68 (4,399.97)
PO II Wit interview 1,935.61 : - (1,935.61)
PO 1I Subject interview » 5,128.75 - (5,128.75)
| €26,28827)




City of Los Angeles

Legislatively Mandated Peace Officers Procedural Bill of Rights Program

Fiscal Years 2003-04 Through 2007-08
Audit ID # S09-MCC-047
E F.3.PS I

Allowable Hours for FY 2006-07

Administrative Activities

Claimed Information

Audited Information

Wle €.29%

Average Time Time Claimed Hours Claimed Allowed Allowed Allowed Hours Audit
Claimed per: case FY 2006-07 Min per Case Hours per case FY 2006-07 Adjustment
(minutes) (in hours) % of allow activ (in hours)
@ b)=(a)/60  (c)=(b)*4200 @ @=@/60  O=()*4200 ®=M-(9
i@ F.3.5 |
Clerk Typist 7.00 0.12 504.00 1.00 0.02 84.00 (420.00)
Senior Clerk Typist 8.00 0.13 546.00 3.00 0.05 210.00 (336.00)
Principal Clerk Police IT 11.00 0.18 756.00 1.00 0.02 84.00 (672.00)
Detective II 13.00 0.22 924.00 - - - (924.00)
Detective III 19.00 0.32 1,344.00 - - - (1,344.00)
Sergeant I 3.00 0.05 210.00 - - - (210.00)
Sergeant I 7.00 0.12 504.00 - - - (504.00)
Lieutenant 1.00 0.02 84.00 1.00 0.02 84.00 -
Lieutenant IT 2.00 0.03 126.00 - - - (126.00)
Captain II 7.00 0.12 504.00 - - - (504.00)
Captain III 10.00 0.17 714.00 - - -

Adverse Comment

(714.00)
5,754.00)

Claimed Information Audited Information
Average Time Time Claimed Hours Claimed Allowed Allowed Allowed Hours Audit
Claimed per case FY 2006-07 Min per Case Hours per case FY 2006-07 Adjustment
(minutes) (in hours) % of allow activ (in hours)
(@) _ (b) =(a)/ 60 ()= (b) * 4200 @) (e)=(d)/ 60 )= (e) » 4200 @®@=W-Co
F.3.6 .
Clerk Typist 3.00 0.05 210.00 3.00 0.05 210.00 -
Senior Clerk Typist 23.00 0.38 1,596.00 13.00 0.22 924.00 (672.00)
Police Serv Rep 22.00 0.37 1,554.00 11.00 0.18 756.00 (798.00)
Mgmt Analyst I 45.00 0.75 3,150.00 - - - (3,150.00)
Principal Clerk Police Il 18.00 0.30 1,260.00 - - - (1,260.00)
Police Officer II 18.00 0.30 1,260.00 1.00 0.02 84.00 (1,176.00)
Detective I 3.00 0.05 210.00 3.00 0.05 210.00 -
Detective II 56.00 0.93 3,906.00 25.00 0.42 1,764.00 (2,142.00)
Detective III 44.00 0.73 3,066.00 43.00 0.72 3,024.00 (42.00)
Sergeant 122.00 2.03 8,526.00 10.00 0.17 714.00 (7,812.00)
Sergeant 11 40.00 0.67 2,814.00 36.00 0.60 2,520.00 (294.00)
Lieutenant 1 40.00 0.67 2,814.00 32.00 0.53 2,226.00 (588.00)
Lieutenant 11 56.00 093 3,906.00 55.00 0.92 3,864.00 (42.00)
Captain I 27.00 0.45 1,890.00 26.00 0.43 1,806.00 (84.00)
Captain II 39.00 0.65 2,730.00 40.00 0.67 2,814.00 84.00
Captain 111 34.00 0.57 2,394.00 31.00 0.52 2,184.00 (210.00)
983 41,286.00 - 550 23,100.00 18,186.00




City of Los Angeles

Legislatively Mandated Peace Officers Procedural Bill of Rights Program
Fiscal Years 2003-04 Through 2007-08

Audit ID # S09-MCC-647

F3.PS

Allowable Hours for FY 2006-07

Interrogations

Detective 1

Detective I

Detective I

Sergeant I

Sergeant II

Lieutenant I

PO II Wit interview
PO 1I Subject interview

Claimed Information

Audited Information

Whe F.2.3

Average Time Time Claimed Hours Claimed Allowed Allowed Allowed Hours Audit
Claimed per case FY 2006-07 Min per Case Hours per case FY 2006-07 Adjustment
(minutes) (in hours) % of allow activ (in hours)

(a)_ b)=(2)/60  (c)=(b)* 4200 @ () =(d)/ 60 D=(e) * 4200 ®=M-Cc)
& F.3.7
40.74 0.68 2,851.80 F3.3 - - - (2,851.80)
45.00 0.75 3,150.00 F33 5.00 0.08 336.00 (2,814.00)
37.92 0.63 2,654.40 F3.3 13.00 0.22 924.00 (1,730.40)
43.32 0.72 3,032.40 F33 5.00 0.08 336.00 (2,696.40)
50.22 0.84 3,515.40 F3.3 6.00 0.10 420.00 (3,095.40)
60.72 1.01 4,250.40 F33 5.00 0.08 336.00 (3,914.40)
1,722.00 - (1,722.00)
4,562.25 - (4,562.25)
,738.65 056 23,3866



City of Los Angeles

Legislatively Mandated Peace Officers Procedﬁral Bill of Rights Program

Fiscal Years 2003-04 Through 2007-08
Audit ID # S09-MCC-047

Allowable Hours for FY 2007-08

? F.3.PS '

Administrative Activities

Claimed Information

Audited Information

Wlp F.28

Average Time Time Claimed Hours Claimed Allowed Allowed Allowed Hours Audit
Claimed per case FY 2007-08 Min per Case Hours per case FY 2007-08 Adjustment
(minutes) (in hours) % of allow activ (in hours)
(a b) =(a)/ 60 (=) * 6126 @) (€)=(d)/ 60 ®=()*6126 @=®-()
F& F.3.5 |
Clerk Typist 7.00 0.12 735.12 1.00 0.02 122.52 (612.60)
Senior Clerk Typist 8.00 0.13 796.38 3.00 0.05 306.30 (490.08)
Principal Clerk Police II 11.00 0.18 1,102.68 1.00 0.02 122.52 (980.16)
Detective II 13.00 0.22 1,347.72 - - - (1,347.72)
Detective IIT 19.00 0.32 1,960.32 - - - (1,960.32)
Sergeant I 3.00 0.05 306.30 - - - (306.30)
Sergeant I 7.00 0.12 735.12 - - - (735.12)
Lieutenant I 1.00 0.02 122.52 1.00 0.02 122.52 -
Lieutenant II 2.00 0.03 183.78 - - - (183.78)
Captain I 7.00 0.12 735.12 - - - (735.12)
Captain III 10.00 0.17 1,041.42 - - - (1,041.42)
147 .. 906647
Adverse Comment
Claimed Information Audited Information
Average Time Time Claimed Hours Claimed Allowed Allowed Allowed Hours Audit
Claimed per case FY 2007-08 Min per Case Hours per case FY 2007-08 Adjustment
(minutes) (in hours) % of allow activ (in bours)
() _ b)=(2)/60  (9=(b)* 6126 @ @©=@/60  (H=()*6126 ®=0-(0
l,@ F.3.6 I
Clerk Typist 3.00 0.05 306.30 3.00 0.05 306.30 -
Senior Clerk Typist 23.00 0.38 2,327.88 13.00 0.22 1,347.72 (980.16)
Police Serv Rep 22.00 0.37 2,266.62 11.00 0.18 1,102.68 (1,163.94)
Mgmt Analyst II 45.00 0.75 4,594.50 - - - (4,594.50)
Principal Clerk Police 11 18.00 0.30 1,837.80 - - - (1,837.80)
Police Officer I 18.00 0.30 1,837.80 1.00 0.02 122.52 (1,715.28)
Detective I 3.00 0.05 306.30 3.00 0.05 306.30 -
Detective IT 56.00 0.93 5,697.18 25.00 0.42 2,572.92 (3,124.26)
Detective ITI 44.00 0.73 4,471.98 43.00 0.72 4,410.72 (61.26)
Sergeant I 122.00 2.03 12,435.78 10.00 0.17 1,041.42 (11,394.36)
Sergeant 1 40.00 0.67 4,104.42 36.00 0.60 3,675.60 (428.82)
Lieutenant 40.00 0.67 4,104.42 32.00 0.53 3,246.78 (857.64)
Lieutenant I1 56.00 0.93 5,697.18 55.00 0.92 5,635.92 (61.26)
Captain 1 27.00 0.45 2,756.70 26.00 0.43 2,634.18 (122.52)
Captain Il 39.00 0.65 3,981.90 40.00 0.67 4,104.42 122.52
Captain III 34.00 0.57 3,491.82 31.00 0.52 3,185.52 (306.30)
983 6021858 550 . 33,693.00 _ (26,525.58)




WP ¥.2.%

City of Los Angeles

Legislatively Mandated Peace Officers Procedural Bill of Rights Program
Fiscal Years 2003-04 Through 2007-08

Audit ID # S09-MCC-047

Aliowable Hours for FY 2007-08

Interrogations :

Claimed Information Audited Information
Average Time Time Claimed Hours Claimed Allowed Allowed Allowed Hours Audit
Claimed per case FY 2007-08 Min per Case Hours per case FY 2007-08 Adjustment
(minutes} (in hours) % of allow activ (in hours)
(a)_ b)=(a)/60  ()=(b)* 6126 @ ©@=@/60  (H=(e)*6126 ®=M-Co
[@ - F.3.7
Detective I 40.74 0.63 4,159.55 F33 - - - (4,159.55)
Detective II 45.00 0.75 4,594.50 5.00 0.08 490.08 (4,104.42)
Detective IIT 37.92 0.63 3,871.63 13.00 0.22 1,347.72 (2,523.91)
Sergeant 1 43.32 0.72 4,422.97 5.00 0.08 490.08 (3,932.89)
Sergeant I . 50.22 0.84 5,127.46 6.00 0.10 612.60 (4,514.86)
Lieutenant 1 60.72 1.01 6,199.51 5.00 0.08 490.08 (5,709.43)
PO 11 Wit interview 2,511.66 - (2,511.66)
PO I Subject interview 7,526.75 - S7,526 75 )

463 3841404 343056




City of Los Angeles
Legislatively Mandated Peace Officers Procedural Bill of Rights Program
FY 2003-04 thour FY 2007-08
Audit ID # S09-MCC-047
Review of Productive Hourly Rates

@ EX3

l§ FA.PS I

I; F.4.PS !
uditor's Analysis

City Data 1
Employee PHR Bi-weekly Annual Productive Audited Audit
Classification Claimed Salary Salary Hours PHR Adjustment
(a) (b) (‘c) = (b) * 26.1 d) (e)=(c)/(d) H=©-@
FY 2003-04
leutenant | 64.43 4,001.44 104,437.58 1,621 64.43 (0.00)

Lieutenant II 68.16 4,233.12 110,484.43 1,621 68.16 0.00)
Captain I 73.33 4,554.27 118,866.45 1,621 73.33 (0.00)
Captain 11 79.37 4,929.60 128,662.56 1,621 79.37 0.00
Captain III 85.07 5,283.76 137,906.14 1,621 85.07 0.00
Sergeant [ 54.67 3,395.69 88,627.51 1,621 54.67 0.00
Sergeant 11 58.10 3,608.34 94,177.67 1,621 58.10 (0.00)
Detective | 51.23 3,181.54 83,038.19 1,621 51.23 (0.00)
Detective II 54.98 3,414.96 89,130.46 1,621 54.98 0.00
Detective I11 60.87 3,780.36 98,667.40 1,621 60.87 (0.00)
POII 4223 2,622.84 68,456.12 1,621 42.23 0.00
Clerk Typist n 23.73 1,455.67 37,992.99 1,601 23.73 0.00
Senior Clerk Typist ~ 29.26 1,794.56 46,838.02 1,601 - 29.26 (0.00)
Police Serv Represent 1T\ - ~ | 2805 * o 2,145.62 ¢ 56,000.68 L,601 BRI %498 . R
Mgmt Analyst II A 43.35 2,659.45 —— 69,411.65 1,601 43.36 0.01
Principal Clerk Pol 11 A 35.84 2,198.19 57,372.76 1,601 35.84 (0.00)

FY 2004-08
Lieutenant I 66.91 4,158.99 108,133.74 1,616 66.91 0.00
Lieutenant II 70.40 4,375.32 113,758.32 1,616 70.40 (0.01)
Captain [ 75.38 4,685.15 121,813.90 1,616 75.38 (0.00)
Captain II 83.34 5,179.98 134,679.48 1,616 83.34 0.00
Captain 111 89.41 5,557.25 144,488.50 1,616 89.41 0.00
Sergeant | 57.01 3,543.33 92,126.58 1,616 57.01 (0.00)
Sergeant 11 60.12 3,736.36 97,145.36 1,616 60.11 (0.01)
Detective I 53.37 3,316.97 86,241.22 1,616 53.37 (0.00)
Detective 11 56.87 3,534.86 91,906.36 1,616 56.87 0.00
Detective 11 62.76 3,900.76 101,419.76 1,616 62.76 (0.00)
PO1I 43.46 2,701.15 70,229.90 1,616 43.46 (0.00)




Wlp €|

City of Los Angeles

Legislatively Mandated Peace Officers Procedural Bill of Rights Program
FY 2003-04 thour FY 2007-08

Audit ID # S09-MCC-047

Review of Productive Hourly Rates O EX3

@ FA.PS | g F.4.PS ]
Cily Data uditor's Analysis

Employee PHR Bi-weekly Annual Productive Audited Audit
Classification Claimed Salary Salary Hours PHR Adjustment
(a) (b) ('¢) = (b) * 26.1 (d) (e =(c)/(d) () = (e) - (a)
Clerk Typist 23.93 1,489.05 38,715.30 1,618 23.93 (0.00)
Senior Clerk Typist 29.47 1,833.76 47,677.76 1,618 29.47 : (0.00)
Police Serv Represent I1 35.51 2,210.08 57,462.08 1,618 35.51 0.00
Mgmt Analyst I1 44.00 2,738.39 71,198.14 1,618 44.00 0.00
Principal Clerk Pol II 36.08 2,245.09 58,372.34 1,618 36.08 (0.00)
FY 2005-06
Tieutenant 1 69.33 4,297.65 112,168.67 1,618 69.33 (0.00)
Lieutenant IT 73.48 4,555.47 118,897.77 1,618 73.48 0.00
Captain [ 77.98 4,834,17 126,171.84 1,618 77.98 0.00
Captain II 87.88 5,447.89 142,189.93 1,618 87.88 0.00
Captain 111 93.85 5,817.91 151,847.45 1,618 93.85 (0.00)
Sergeant | 59.36 3,680.02 96,048.52 1,618 59.36 0.00
Sergeant I1 62.67 3,885.11 101,401.37 1,618 62.67 0.00
Detective | 5542 3,435.81 89,674.64 1,618 55.42 0.00
Detective II 59.28 3,674.61 95,907.32 1,618 59.28 (0.00)
Detective 111 65.29 4,047.23 105,632.70 1,618 65.29 (0.00)
PO1I 45.69 2,832.39 73,925.38 1,618 45.69 (0.00)
Clerk Typist 23.21 1,464.58 38,225.54 1,647 23.21 (0.00)

Senior Clerk Typist 28.73 1,812.97 47,318.52 1,647 - 28.73 0.00
Police Serv Represent 11 . | 216446 56,492.41 1,647 B0 725 *

Mgmt Analyst II 2,710.20 70,736.22 1,647 42.95 (0.00)
Principal Clerk Pol II 2,237.82 58,407.10 1,647 35.46 0.00
FY 2006-07 3 Fa.
Tieutenant | 70.61 7,469 116,655.52 |{§: F45 652 70.61 0.00
Lieutenant II 74.85 4,737.69 123,653.71 1652 74.85 0.00
Captain I 79.43 5,027.54 131,218.79 1,652 79.43 0.00
Captain II 89.51 5,665.81 147,877.64 1,652 89.51 0.00
Captain I1I 95.59 6,050.63 157,921.44 1,652 95.59 0.00
Sergeant I 60.47 3,827.22 99,890.44 1,652 60.47 (0.00)

Sergeant I1 63.84 4:040:51 105,457.31 1,652 63.84 (0.00)



City of Los Angeles

Legislatively Mandated Peace Officers Procedural Bill of Rights Program
FY 2003-04 thour FY 2007-08

Audit ID # S09-MCC-047

wlp FH.

Review of Productive Hourly Rates @ EX3
F4.PS g F.4.PS [
City Data uditor's Analysis
Employee PHR Bi-weekly Annual Productive Audited Audit
Classification Claimed Salary Salary Hours PHR Adjustment
B (a) (b) (‘'c) = (b) * 26.1 (d) (e) =('c)/ (d) (H) =(e) - ()
Detective 1 56.45 3,573.24 93,261.56 1,652 56.45 0.00
Detective 11 60.38 3,821.59 - 99,743.50 1,652 60.38 (0.00)
Detective 111 66.50 4,209.12 109,858.03 1,652 66.50 0.00
POII 46.54 2,945.69 76,882.51 1,652 46.54 (0.00)
Clerk Typist 2291 1,493.31 38,975.39 1,701 2291 0.00
Senior Clerk Typist 28.33 1,846.31 48,188.69 1,701 28.33 (0.00)
Police Serv Represent 11 33.99 2,215.06 57,813.07 1,701 33.99 (0.00)
Mgmt Analyst II 41.99 2,736.75 71,429.18 1,701 41.99 0.00
Principal Clerk Pol II 34.50 2,248.30 58,680.63 1,701 34.50 (0.00)
FY 2007-08
Tieutenant [ 73.53 4,588.68  © 119,764.55 1,665 71.93 (1.60)
Lieutenant II 74.90 4,863.28 12693161 1,665 76.24 1.34
Captain I 73.00 5,034.74 131,406.71 1,665 78.92 5.92
Captain I1 82.37 5,680.72 148,266.79 1,665 89.05 6.68
Captain I1I 86.45 5,962.29 155,615.77 1,665 93.46 7.01
Sergeant I 62.48 391259 11 1,665 61.33 (1.15)
Sergeant 11 67.04 4,154.15 ,42 1,665 65.12 (1.92)
Detective | 57.40 3,670.06 " 1,665 57.53 0.13
Detective 11 61.65 3,948.96 103,06 1,665 61.90 0.25
Detective I1I 64.73 4,343.10 1,665 68.08 335
PO1I 53.65 3,059.93 79,864.17 1,665 4797 (5.68)
Clerk Typist 22.86 1,576.45 41,145.35 1,663 24.74 1.88
Senior Clerk Typist 28.66 1,976.56 51,588.22 1,663 31.02 2.36
Police Serv Represent 11 34.63 2,388.15 62,330.72 1,663 37.48 2.85
Mgmt Analyst II 41.42 2,856.55 74,555.96 1,663 44 83 341
Principal Clerk Pol II 34.62 2,387.31 62,308.79 1,663 37.47 2.85



S
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City of Los Angeles

Legislatively Mandated Peace Officers Procedural Bill of Rights Program
FY 2003-04

Audit ID # S09-MCC-047

Review of Productive Hourly Rates

ﬁ F.4.PS Auditor's Analysis
Employee PHR Bi-weekly Annual Productive Audited Audit

Classification Claimed Salary Salary Hours PHR Adjustment

(a) (b) (‘c) =(b) * 26.1 (d @©=(Cc/d {B=()-(a)

.,

Lieutenant I 64.43 4,001.44 104,437.58 1,621 64.43 (0.00)
Lieutenant II 68.16 4,233.12 110,484.43 1,621 68.16 (0.00)
Captain I 73.33 4,554.27 118,866.45 1,621 73.33 (0.00)
Captain II 79.37 4,929.60 128,662.56 1,621 79.37 0.00
Captain III 85.07 5,283.76 137,906.14 1,621 85.07 0.00
Sergeant I 54.67 3,395.69 88,627.51 1,621 54.67 0.00
Sergeant 11 58.10 3,608.34 94,177.67 1,621 58.10 (0.00)
Detective I 51.23 3,181.54 83,038.19 1,621 51.23 (0.00)
Detective 11 54.98 3,414.96 89,130.46 1,621 54.98 0.00
Detective II1 60.87 3,780.36 98,667.40 1,621 60.87 (0.00)
POII 42.23 2,622.84 68,456.12 1,621 42.23 0.00
Clerk Typist " 23.73 1,455.67 37,992.99 1,601 0.00

Senior Clerk Typist A 46,838.02 1,601
Police Serv Represent] * | | 24560@Far]  56,000.68 1,601
Mgmt Analyst II n 43.35 2,659.45 69,411.65 1,601
Principal Clerk Pol I  # 35.84 2,198.19 57,372.76 1,601

*  The city accidentally used the rate for PSR 1 instead of II in this FY. The auditors will use the correct rate.

~ Inthis FY, the city claimed civilian employees' salaries, benefits, and related indirect costs under the component of the services and
supplies... The auditor will analyze these costs under the services and supplies portion of this audit.




City of Los Angeles

Legislatively Mandated Peace Officers Procedural Bill of Rights Program

FY 2004-05

Audit ID # S09-MCC-047

Review of Productive Hourly Rates

Employee PHR
Classification Claimed
(a)
Lieutenant I 66.91
Lieutenant II 70.40
Captain | 75.38
Captain II 83.34
Captain III 89.41
Sergeant | 57.01
Sergeant 11 60.12
Detective | 53.37
Detective II 56.87
Detective III 62.76
POII 43.46
Clerk Typist 23.93
Senior Clerk Typist 29.47
Police Serv Represent II 35.51
Mgmt Analyst I 44.00
Principal Clerk Pol II 36.08

E FA4.PS l Auditor's Analysis
Bi-weekly Annual Productive Audited Audit
Salary Salary Hours PHR Adjustment
(b) (¢)=(b) * 26 (d) @©=(09/@d @MO=()-(
4,158.99 108,133.74 1,616 66.91 0.00
4,375.32 113,758.32 1,616 70.40 (0.01)
4,685.15 121,813.90 1,616 75.38 (0.00)
5,179.98 134,679.48 1,616 83.34 0.00
5,557.25 144,488.50 1,616 89.41 0.00
3,543.33 92,126.58 1,616 57.01 (0.00)
3,736.36 97,145.36 1,616 60.11 (0.01)
3,316.97 86,241.22 1,616 53.37 (0.00)
3,534.86 91,906.36 1,616 56.87 0.00
3,900.76 101,419.76 1,616 62.76 (0.00)
2,701.15 70,229.90 1,616 43.46 (0.00)
1,489.05 38,715.30 1,618 23.93 (0.00)
1,833.76 47,677.76 1,618 2947 (0.00)
2,210.08 57,462.08 1,618 0.00
2,738.39 71,198.14 1,618 0.00
2,245.09 58,372.34 1,618 (0.00)
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City of Los Angeles

Legislatively Mandated Peace Officers Procedural Bill of Rights Program
FY 2005-06

Audit ID # S09-MCC-047

Review of Productive Hourly Rates

fﬁ F.4.PS | Auditor's Analysis
Employee PHR Bi-weekly Annual Productive Audited Audit

Classification Claimed Salary Salary Hours PHR Adjustment

(@) (b) (‘)= (b) * 26.1 () @=(Cc)/d) @=()-()

& F.4.9] | F44
Lieutenant I 69.33 4,297.65 112,168.67 1,618 69.33 (0.00)
Lieutenant II 73.48 4,555.47 118,897.77 1,618 73.48 0.00
Captain | 77.98 4,834.17 126,171.84 1,618 77.98 0.00
Captain II 87.88 5,447.89 142,189.93 1,618 87.88 0.00
Captain III 93.85 5,817.91 151,847.45 1,618 93.85 (0.00)
Sergeant | 59.36 3,680.02 96,048.52 1,618 59.36 0.00
Sergeant 11 62.67 3,885.11 101,401.37 1,618 62.67 0.00
Detective | 55.42 3,435.81 89,674.64 1,618 55.42 0.00
Detective II 59.28 3,674.61 95,907.32 1,618 59.28 (0.00)
Detective II1 65.29 4,047.23 105,632.70 1,618 65.29 (0.00)
PO 1I 45.69 2,832.39 73,925.38 1,618 45.69 (0.00)
Clerk Typist 23.21 1,464.58 38,225.54 1,647 23.21 (0.00)
Senlor Clerk Typlst 28.73 » 1,\81}2:27 47,318.52 1,647 28.73 0.00
i Representll ~ 27.05 | 2,164.443 56,492.41 1,647 30 725 *

Mgmt Analyst I1 42.95 2,710.20 70,736.22 1,647 42.95 (0.00)
Principal Clerk Pol I 35.46 2,237.82 58,407.10 1,647 35.46 0.00

*  The city accidentally used the rate for PSR I instead of II in this FY. The auditors will use the correct rate.
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City of Los Angeles

Legislatively Mandated Peace Officers Procedural Bill of Rights Program
Review of Productive Hourly Rates |

FY 2006-07

Audit ID # S09-MCC-047

@ F4.PS | Auditor's Analysis
Employee PHR Bi-weekly Annual Productive Audited Audit

Classification Claimed Salary Salary Hours PHR Adjustment

(a) (b) (‘c) = (b) * 26.1 (d) @©=(Cc)/(d) @H=()-(a)

Lieutenant I 70.61 @ F.4.10 9.56 116,655.52 70.61 0.00
Lieutenant II 74.85 4,737.69 123,653.71 74.85 0.00
Captain I 79.43 5,027.54 131,218.79 79.43 0.00
Captain I1 89.51 5,665.81 147,877.64 89.51 0.00
Captain III 95.59 6,050.63 157,921.44 95.59 0.00
Sergeant | 60.47 3,827.22 99,890.44 60.47 (0.00)
Sergeant 11 63.84 4,040.51 105,457.31 63.84 (0.00)
Detective | 56.45 3,573.24 93,261.56 56.45 0.00
Detective 11 60.38 3,821.59 99,743.50 1,652 60.38 (0.00)
Detective III 66.50 4,209.12 109,858.03 1,652 66.50 0.00
PO II 46.54 2,945.69 76,882.51 1,652 46.54 (0.00)
Clerk Typist 2291 1,493.31 38,975.39 1,701 22.91 0.00
Senior Clerk Typist 28.33 1,846.31 48,188.69 1,701 28.33 (0.00)
Police Serv Represent 11 33.99 2,215.06 57,813.07 1,701 33.99 (0.00)
Mgmt Analyst I 41.99 2,736.75 71,429.18 1,701 41.99 0.00

Principal Clerk Pol II 34.50 2,248.30 58,680.63 1,701 _ 34.50 (0.00)




City of Los Angeles

Legislatively Mandated Peace Officers Procedural Bill of Rights Program
Review of Productive Hourly Rates

FY 2007-08

Audit ID # S09-MCC-047

¥ F.a.ps | Auditor's Analysis
Employee PHR Bi-weekly Annual Productive Audited Audit

Classification Claimed Salary Salary Hours PHR Adjustment

(a) (b) ('c)=(b) * 26.1 (d @©=(Cc/d @MD=(@)-@

Lieutenant [ 73.53 4,588.68 16455 1,665 71.93 (1.60)
Lieutenant IT 74.90 4,863.28 3161 1,665 76.24 1.34
Captain [ 73.00 5,034.74 131,406.71 1,665 78.92 592
Captain II 82.37 5,680.72 148,266.79 1,665 89.05 6.68
Captain III 86.45 5,962.29 155,615.77 1,665 93.46 7.01

Sergeant I 62.48 3,912.59 10 1,665 61.33 (1.15)

Sergeant II 67.04 4,154.15 1,665 65.12 (1.92)
Detective | 57.40 3,670.06 1,665 57.53 0.13
Detective II 61.65 3,948.96 1,665 61.90 0.25
Detective 11 64.73 4,343.10 1,665 68.08 335

POII 53.65 3,059.93 1,665 47.97 (5.68)
Clerk Typist 22.86 1,576.45 41,145.35 1,663 24,74 1.88
Senior Clerk Typist 28.66 1,976.56 51,588.22 1,663 31.02 2.36
Police Serv Represent II 34.63 2,388.15 62,330.72 1,663 37.48 2.85
Mgmt Analyst I 41.42 2,856.55 74,555.96 1,663 44.83 341
Principal Clerk Pol I 34.62 2,387.31 62,308.79 1,663 ‘ 3747 2.85

The consultants used 1,800 productive hours to calculate PHR in this fiscal year. However, the city provided their own calculation of productive hours in this
year as well as all preceeding years in the audit period. The city advised that the consultants made a mistake and did not use their productive hours that were
provided to them.

In addition, the actual average salary information for each classification (provided by the city in the report) did not match with consultant's calculation. The city
provided the auditors a report with the average salary information (excluding any bonuses) and the auditors recalculated average annual salary information for
each class based on the city report. The city used the same report for all fiscal years under the audit period and used the average salary amounts per
classification (base amounts, excluding bonuses). It appears that the consultant actually used an average of all steps of salary increases including all the
bonuses. However, the city advised the auditors that the base salary average excluding any bonuses should be used in the calculation of the rates.

J)p FU.(
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City of Los Angeles

Legislatively Mandated Peace Officers Procedural Bill of Rights Program
Fiscal Years 2003-04 Through 2007-08

Audit ID # S09-MCC-047

Summary of Benefit Costs and Adjustments
§ G1.PS l

Purpose:  To summarize claimed salary costs and audit adjustments that resulted from auditor's

review.
Cost Benefits Benefits
Components Claimed Allowed
2003-04
Administrative Activities 115,709 2,174
Interrogations 559,718 55,877
Adverse Comment 843,946 573,951

Subtotal _$ 1,519,373 $ 632,002

2004-05

Administrative Activities 132,269 6,197 (12601
Interrogations 543,963 53,873 (490,090
Adverse Comment 923,017 576,820 (345,197}
Subtotal § 1599249 $ 636,890 '
2005-06
Administrative Activities 158,647 7260  (151.387)
Interrogations 655,676 64,713 . (590963)
Adverse Comment 1,101,861 694,012 L @220

Subtotal _§ 1916,184  $ 765985 S (1,152,572
2006-07

Administrative Activities 161,820 7231 (154,589)

Interrogations 673,791 65,050 - (608 741D
Adverse Comment 1,131,135 712,106 (419.029)
Subtotal $ 1,966,746 $ 784,387 $ (1182359

2007-08
Administrative Activities 247,501 11,331 (236,020)
Interrogations 1,140,553 108,212 (1.033.347)
Adverse Comment : 1,796,797 1,147,785 (681,619

Subtotal $ 3,184,851 $ 1267328

Total § 10,186,403 S 4,086,592
Fy —_—

» The city accidentally used the Productive Hourly rate for PSR | instead of Il in this FY.
The auditors have used the correct rate.
The adjustment for understated PHR is 6,161 (7.25 difference in rate * allowed hours 849.78).
This finding will be included with the misstated PHR finding (combined with FY 2007-08 and 2003-04)
Resulting from PHR finding, Benefits were understated as follows:
6,161 understated salaries * 38.51% ben rate for civilians = 2,373 understated benefits.




City of Los Angeles

Legislatively Mandated Peace Officers Procedural Bill of Rights Program

Fiscal Year 2003-04
Audit ID # S09-MCC-047

Summary of Benefit Costs and Adjustments

@ G.2.ps] City's Data
Salaries Ben Rate Amount
Activities Classification Claimed Claimed Claimed
(a) (b) (c)=(a)*(b)
[FY 2003-04
Administrative Activities
Sworn personnel $ 370,032 31.27% $ 115,709.0
Civilian personnel ~ - 25.48% -
Subtotal $ 370,032 $ 115,709
Interrogations
Sworn personnel $ 1,789,950 31.27% $ 559,717.5
Civilian personnel " - 25.48% -
Subtotal $ 1,789,950 $ 559,718
Adverse Comment
Sworn personnel $ 2,698,900 31.27% $ 843,946.0
Civilian personnet ~ - 25.48% -
Subtotal $ 2,698,900 $ 843,946
Total $ 4,858,882 $ 1,519,373

~ In this FY, the city claimed civilian employees' salaries, benefits, and related indirect costs under the component of the services and supplies...

N

A

Auditors' Analysis
Allowed Allowed Allowed
Salaries Benefit Benefit
Rate Costs
(d) (e) (f)=(e)*(d)
EF11] @ G21 |
$ 6,951 31.27% $ 2,173.58
$ 6,951 $ 2,174
$ 178,691 31.27% $ 55,876.68
$ 178,691 $

$ 1,835,467

S 1835467

$ 2,021,109

The auditor will analyze these costs under the services and supplies portion of this audit.

3127%  § 573,950.5

S 513951

s _sn0m

Adjustment I




City of Los Angeles

Legislatively Mandated Peace Officers Procedural Bill of Rights Program

Fiscal Year 2004-05
Audit ID # S09-MCC-047

Summary of Benefit Costs and Adjustments

@G2Pps] City's Data
Salaries Ben Rate Amount
Activities Classification Claimed Claimed Claimed
(a) (b) (c)=(a)*(b)
{FY 2004-05
Administrative Activities
Sworn personnel $ 307,778 36.41% $ 112,062.0
Civilian personnel 56,953 35.48% 20,206.92
Subtotal $ 364,731 $ 132,269
Interrogations
Sworn personnel $ 1,493,993 36.41% $ 543,963.1
Civilian personnel - 35.48% -
Subtotal $ 1,493,993 $ 543,963
Adverse Comment
Sworn personnel $ 2,243,352 36.41% $ 816,804.5
Civilian personnel 299,358 35.48% 106,212.22
Subtotal $ 2,542,710 $ 923,017
Total $ 4,401,434 $ 1,599,249

Auditors' Analysis
Allowed Allowed Allowed
Salaries Benefit Benefit
Rate Costs
(d) (e) (1)=(©*(@) (D)
EF11] @G22 ] =
$ 5,776 36.41% $ 2,103.04 3 (109,958 9)
11,540.00 35.48% 4,094.39 . ~
$ 17,316 $ 6,197
$ 147,963 36.41% $ 53,873.33 1'$(49(),%30879.7)'
- 35.48% - e
$ 147,963 S 53873 S (490,090
$ 1,525,053 36.41% $555,271.80 3(261,532.71
60,733.00 35.48% 21,548.07 (84,664.15)
$ 1,585,786 $ 576,820 s !346,192&!.
$ 1,751,065 $ 636,890 s !962,35§)

[
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City of Los Angeles

Legislatively Mandated Peace Officers Procedural Bill of Rights Program
Fiscal Year 2005-06

Audit ID # S09-MCC-047

Summary of Benefit Costs and Adjustments

Wle ..\

2373

#c2.rs ] City's Data @ cips Auditors' Analysis
Salaries Ben Rate Amount Allowed Allowed Allowed Adjustment I
Activities Classification Claimed Claimed Claimed Salaries Benefit Benefit ‘
Rate Costs
(a) (b) (c)=(a)*(b) (d) (e) (f)=(e)*(d)
[FY 2005-06 Er11 ] [@ c23 |
Administrative Activities
Sworn personnel $ 351,781 38.43% $ 135,1894 $ 6,546 38.43% $ 251523
Civilian personnel 60,914 38.51% 23,457.98 12,322 38.51% 4,745.20
Subtotal $ 412,695 $ 158,647 $ 18,868 $ 7,260
Interrogations
Sworn personnel $ 1,706,155 38.43% $ 655,675.6 $ 168,391 38.43% $ 64,712.66
Civilian personnel - 38.51% - - 38.51% -
Subtotal $ 1,706,155 $ 655,676 $ 168,391 $ 64,713
Adverse Comment
Sworn personnel $ 2,559,985 38.43% $ 983,802.2 $ 1,741,312 38.43% $669,186.20
Civilian personnel 306,567 38.51% 118,058.95 64,466 38.51% 24,825.86 ,
Subtotal $ 2,866,552 $ 1,101,861 $ 1,805,778 $ 694012 § (407,849)
Total $ 4,985,402 $ 1,916,184 $ 1,993,037 $ 765985 $~'$1,150;1992

The city accidentally used the Productive Hourly rate for PSR I instead of II in this FY.

The auditors have used the correct rate.

The adjustment for understated PHR is 6,161 (7.25 difference in rate * allowed hours 849.78).

This finding will be included with the misstated PHR finding (combined with FY 2007-08 and 2003-04)
Resulting from PHR finding, Benefits were understated as follows:
6,161 understated salaries * 38.51% ben rate for civilians = 2,373 understated benefits.




City of Los Angeles

Legislatively Mandated Peace Officers Procedural Bill of Rights Program

Fiscal Year 2006-07
Audit ID # S09-MCC-047

Summary of Benefit Costs and Adjustments

FGaps] City's Data
Salaries Ben Rate Amount
Activities . Classification Claimed Claimed Claimed
(a) (b) (c)=(a)*(b)
[FY 2006-07
Administrative Activities
Sworn personnel $ 318,768 43.58% $ 138,920.4
Civilian personnel 53,097 43.13% 22,899.67
Subtotal $ 371,865 $ 161,820
Interrogations
Sworn personnel $ 1,546,102 43.58% $673,791.3
Civilian personnel - 43.13% -
Subtotal $ 1,546,102 $ 673,791
Adverse Comment
Sworn personnel $ 2,319,829 43.58% $1,010,981
Civilian personnetl 278,585 43.13% 120,153.71

Subtotal

Total

$ 2,598,414

$ 4,516,381

$ 1,131,135

$ 1,966,746

Auditors' Analysis
Allowed Allowed Allowed  Adjustment I
Salaries Benefit Benefit  Hour-
Rate Costs
(d) (e) (f)=(e)*(d)
EFi11 ] @ G24 |
$ 5,931 43.58% $ 2,585.00
10,772 43.13% 4,646.00
$ 16,703 $ 7231
$ 149,266 43.58%  $ 65050.12  § (608,741.13)
- 43.13% - ..
$ 149,266 $ 65050 608,741)
$ 1,577,921 43.58%  $687,657.97
56,685 43.13% 24,448.24
$ 1,634,606 $ 712,106
$ 1,800,575 $ 784,387 (1,182,359)

Wlp (1.4



City of Los Angeles

Legislatively Mandated Peace Officers Procedural Bill of Rights Program

Fiscal Year 2007-08
Audit ID # S09-MCC-047

Summary of Benefit Costs and Adjustments

FG2rs ] City's Data
Salaries Ben Rate Benefit
Activities Classification Claimed Claimed Amount
Claimed
(a) (b) (¢ y=(@)*(b)
{FY 2007-08
Administrative Activities
Sworn personnel $ 451,755 47.61% $ 215,080.6
Civilian personnel 77,804 41.67% 32,420.93
Subtotal $ 529,559 $ 247,501
Interrogations
Sworn personnel $ 2,395,617 47.61% $ 1,140,553
Civilian personnel - 41.67% -
Subtotal $ 2,395,617 $ 1,140,553
Adverse Comment
Sworn personnel $ 3,368,643 47.60% $ 1,603,474
Civilian personnel 406,141 47.60% 193,323.12

Subtotal

Total

$ 3,774,784

3 669960

S 1796797

$ 3,184,851

Wle G .\

Auditors' Analysis
Adjusted Alowed Allowed Adjusted Allowed
Salaries Salaries Benefit Benefits Benefits
after hours after PHR Rate after hours (both hours
adjustment adjustment adjustment  and PHR adjustment)
(d) (e) (€D (8)=d*® (h)=(e)*(f)
lﬂ F.1.1 E FAaA1 Fﬁ‘ - G25 |
$ 9,009.00 $  8,813.00 47.61% $ 4,289.00 $ 4,195.87
15,821.00 17,123.00 41.67% 6,592.31 7,135.15
$ 24,830 $ 25,936 $ 10,881 $ 11,331
$  225,176.00 $ 227,289.00 47.61% $ 107,206.29 $ 108,212.29
- 41.67% - -
$ 225,176 $ 227,289 $ 107,206 $ 108,212
$ 2,246,392 $ 2,320,600 47.60% $ 1,069,282.59 $ 1,104,605.60
83,814.00 90,712.00 47.60% 39,895.46 43,178.91
$ 2,330,206 $ 2,411,312 $ 1,109,178 $ 1,147,785
$ 2,580,212 $ 2,664,537 $ 1,227,265 $ 1,267,328




City of Los Angeles

Legislatively Mandated Peace Officers Procedural Bill of Rights Program

Fiscal Year 2003-04
Audit ID # S09-MCC-047
Summary of Benefit Rates Analysis

Fiscsal Year Benefit Rate
Claimed

|FY 2003-04

Sworn personnel 31.27%

Civilian personnel 25.48%
FY 2004-05

Sworn personnel 36.41%

Civilian personnel 35.48%
FY 2005-06

Sworn personnel 38.43%

Civilian personnel 38.51%
IFY 2006-07

Sworn personnel 43.58%

Civilian personnel 43.13%
IFY 2007-08

Swormn personnel 47.61%

Civilian personnel 41.67%

Benefit Rate Allowed
Adjustment Benefit
Rate

0.00% 31.27%
0.00% 25.48%
0.00% 36.41%
0.00% 35.48%
0.00% 38.43%
0.00% 38.51%
0.00% 43.58%
0.00% 43.13%
0.00% 47.61%
0.00% 41.67%

Wl G2t

* City rounded to 43.6%
* City rounded to 43.1%

*City rounded to 47.6
*City rounded to 47.7
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ITEM 10

PROPOSED PARAMETERS AND GUIDELINES
- ' Govemnment Code Sections 3300 through 3310

As Added and Amendad by Statutes of 1976, Chapter 465;
. Statutss of-1978, Chaptérs 775, 1173, 1174, end 1178;.
Statutes 0f 1979, Chapter 405; Statutes of 1980, Chapter 1367; Statutes of 1982, Chapter ,
994 Statutés of 1983, Chapter 964; Statutes of 1989, Chapter 1165; and
, Statutes of 199(, Chapter 675 |

' Peace Gﬁ’icers Procedw'al Bﬂl of Rights
Execntxve Summary

Summary of the Mandatd

In order to ensure stible employer-smployee relations and eﬁ'ectve law enforccment
services, the Legislatrs enapted (overnment Code sections 3300 ﬂrrough 3310, known as
the Peace Officers Procedural Bill of Rights (POBAR).

: Thetest claim ]ﬂgulahon provides procadural protections to peace officers employed by

local agencies and school districts when & peate officer is subject to an interrogation by the

employer, is facing punitive action or receives mn ndversc comment in his or her persopne]

file. The protedtiond réquired bythﬁest clizini legislation apply to peace officers classified

: angenmnbm employees, piics “officeis who serve af the pleasure of the agepcy and are
terminable withomt canse (“at-will” employées), and peace officers on probation who have

not reached permsanent status. .

On November: 30 1999, the Co'fmmmon ndopmd its Statement of Decunon that ths tegt .
claim ] Blatxoﬂobnﬁhtﬂ!ea a pattisl reinibitirsable statemandated program within the
meining of article Xi1i B, section 6-of the Califojnia Conshfuimn and Govermnment Coda
seotion 17514 (Exhibit A)." . .

Staff Analyaia

On June 20, 2000 thodmﬁ;smﬂ’malym andclhxmmtsparmnaﬁm andgmdehnea 88
modified by staff were issued to the parties. (Bthb:t H.) Staff made seveml spbatanhya
and technical mogification to the claifiéint’s proposed paremeters end guidelinésto -
conform the paramoters and ‘guidelines to the Commission’s Statement of Dcclslon.

All of the modlﬁcatons to the claiment's :roposcd pnrametcrs and guidelines am
discussed in the stdff enalysis add outlined in the Claimant’ sProposedPammetersand
Guideliries, a8 Modifisd b'y Staff, béginning on page 21. ’

OnJuly 5, 2000, thé cleimatit filed éommeyits of the d:aﬁstaﬁ'analysxs disputing gne..
issue; nnmely, mmburscnt of legal defense costs, (ExbibitL)

The Commission found that Government Cods séction 3304, subdivision (b), constitutes &
reimbursable state mendate by requiring local agepcies to provide the opportunity for an
admmstrahve mppeﬂ for spe.crﬁcd disciplinary actions, The claimant is requesting, as part
of thm achvxty, the defanse of any lewsuit rcsultmg fmm the agency’s dxsmplmary ection.
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In this mgnrd,thzclmmmnsmqncsungramhmmmforattomeys feas, witness fees,
end all associated court costs in defense of its case. :

The claimant contends thet legal defense costs aré  reimbursablo on the ground that Judacml
review of POBAR caseshasbwn expanded by the courts to an independent review of the -

validity of tho final,  decision jssuing the. disciplinary s action.

The claimant also cites Govemmant Codp section 3309.5, a stehute included in the POBAR
logialation, to assert that the superior coutt has arigina jurisdiction over amy procesding -
brought by & peace officer:for allsged POBAR violations; “Section 3309.5 was designed to
allow a peace officar to pursus amedy:mmadmtalymcom{dunngtha ‘investigation and
not require that the officer whit until affer eh administrative ppeel. Thus, Govemninent
Code saction 3309.5 =stablishes &’ legad cae of admn for pcw.-.  bificer eraployees.

The Department of Finence conterids that legal defanse ‘costs are not reimbursable since
tbarewnomfetmcamtheCemmxmmsStntmmtowammﬁmdeﬁndmgthe
agency's administrative action constitufes & feiminirsable state mandated activity. The'
ﬁzr&xerstatesthahtmnéfbltar’tﬁ&tthomxwonsappmvalofthecosts
amaciatedthhmadmmmuveappeale:mndstomanomnpnsseamdidalmew

Fmthemaaommhdbdn%staﬂ'diangraasmththoclmmﬂoguest

The dmmant conbnds that logal defefise costa arerannbursabla onthn grmmd that _]udmnl

rmowofPOBAReasashasbeenexpnnaad’oyﬂaacmrhtoan y t'fqv‘igwaf’tﬁe‘
validity of*ﬂ:eﬁnnladnnmstmhvadoéinﬁﬂlssumg“’rhe &mxphﬁmy aoton. EERR
Baforethebstchmle_glﬂahonwasemcmdlocalagmesmf ing dleci

8 olinary.
,,‘fog{b),dxdwasmregu;rethe
pmtachon ofan ndmmmrghva appeal for spec1ﬁed

gm
d:scxplmm'y actions.

Thm,wmbefarePOBA‘J,{wng_? apeac&oﬁcq:__!nldﬁlencourtmnonnnder :
Cods’of Civil Procedire ssctian 1094.5, étcking tho validify. of the sgency’s final

inary deéision, - a.lfn f,amﬂl,m{forﬂxmnguaanrsmﬂtofm )
agenicy’s diséiplinary ection even in the absence of POBAR. Thamfora,dafuning lawsnits .
attacking ths validity of the final disciplinery action is not new.

Amordmgly.mﬂ‘ﬁndsthatdefnndmgalawmnmchngthcvahdnyofthaﬁnal
: adm:sh‘atve docmon doesyiot: oomtxi‘taafeimbmsa'ble ahtamandatad acﬁvity

. oot Yepie b e 4. R v '--v-" "
N ,.N"'é-,,-l H e TEi EPPG i P
atinNg :

I

EREE YA

 The cla.lmani alsoproposeetomch:de m.the paramotm and gxﬂdblmea 'the'acthty of
defending lawsuits broughmdaGovummentCod&sechonBSOQﬁ 'Ihaclmmapthas

mcludadﬂns_achvﬂymﬂieaacﬁondftﬁapmmmNdphm
toan Yare ative nppdhlunderGovunmsntCoﬁesechonSZ’:M mbdwmon(b),

Govermmnt Codo section 3309,5 grvas ﬂ;e sqpanog court original jurisdiction over
procesdings biféging thit & 1ocal a ngmcy ‘has Vidlated apedce offiesr’s POBAR rights, .
inchuding the right to an administrative sppeal, and the fights gmnbad &n ‘officer dunng an
interrogation end followmg the receipt of 4t advma comifent,

- Although sbétion 3309.5 is part of POBAR, thc clalmants never allsged dunng the test
claim heéting, or in response i to the Commmsmn s Statmnmt of Dor.umon, of during the
hearing on the Statément of Decisidh ,thif section 3309, 5 constifutes g reimbursable state
mendate.
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Section 1183, subdivision (g)(3), of the Commission’s regulations requirés that the test .
claim filing include a deteiled description of the following: activities mqmrcd under prior
{aw or exscutive arder; what new program or higher level of service is required nnder the
statute or executive order alleged to contain or impact 2 mandate, and whether thers axe
any costs mandated by the state as deﬁnad in Govammmt Cods sections 17514 end 17556

,,,,,

Thus, whether & statute constitutes a new pmgmm ‘or higher level of servité and whcthm'
the statute imposes costs meridatéd by the state sre issues to e determined by the '
Commission &t the test claim phese. Only after the Commission determines that a statute
constitutes & reimburseble state mandeate can the Comnmission proceed to thu pmmeturs .

nndgmdahncs

proposed pmzbm end gmdehnes include & summary,of the mandate idem:.f}mg “the
achvxﬁesfonndmbemqmredundcrpnormcs or executive orders, and the activities
found to bemqmmdunderthestahﬁes or executive orders thit contain the mandats or
increased level of service.” The proposed parameters end gridelines may aiso include a
desmphon of the most reasonable methods of oomplymg with the mandate.

Thms, morduforanactrvﬂytobcmoludedmﬁnpmmm and. guidehnes,theacnvny
must either be:

quunedbythnsmnmfoundbytha Conunmmondunngtham cleim phase to
imposs a reimbursable stete mandate, or - '

o A'teesonsble method of complying with the stetutes found by thu Commxssmn
: dmmgth:tést claim phasé to impose ammbumblemtemandnte :

In the present cese, the claiment’s test claim filing does not contam a8 descnphon of
whéthet section 3309.5 constitutes a neW projram or highier lovel of servies or impbsed
uostnmmﬂaﬁedbytbn stata,ds required by the’ Comdifsion’ sregu'[a:hons

Moigmm thaclmmmtnavmallaged dmngﬂ:etpstnlmmphase. mdﬂ:sComm:mon did
not filid, thet Government Cods seotion 3309.5 constitutes B new program or higher level .

. ofaewme,andmpoquuommmdatedbyth;stm‘mder nrholn)ﬂ]IB.swhunéofthe

Califoirnis Constitution and Governtnent Code section 17514, Thus, thers haa been no
determination by the Commzsswn thai soctxon 3309 5 conshmtes 3 rmmbursable state
manda‘lc. .

Acoordmgly, staﬁ' has modiﬁud iha clam;ant 8 pmposed pamnatera and gmdslmns By
strikitig otit the words “together with the defenss of same in any court procsedinip.”

If, however, the Commission wants to include this activity i :
guidelines, the Commission would have to make finding pursuant to section 1133 .

subdivisipn (g){4),.of the Commission’s regulations that defending 2 3309.5 lewsuitis a
mmhMﬁmmmmwMWform v
w______}_ml under Govcmment Code section 3304, subdwmon (b) :

Staff Recommendnﬁog

Staff recommends that the Comm1ssmn edopt the Claimant's Pmposad Perameters and
Guidelines, es. Modxﬁedby Staff, bogmnmg onp‘age 21 T

A
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Claiment

City of Sacramenio

" Chropology ' . : :
11/30/%99  Commission adopts Statement of Decision

12/25/89 Claimant files proposed pmetors and gmdehnes '
01/19/00 Depmmunt of Finaiids files commcn'ra _
. 02/23/00 * - Claimant replies to the Dcpartmmt of F'mnnce comments
05/24/00 . Pre-hearing Conference held -

| 05/26/00- - Staff requests further cotrricnts

06/57'/00,. Claiment Sles forther. corments in response to staff Tequest
06/14/00 Thie Stets Controller's Office files comments -

06/20/00  Draft Staif Analysis and Cﬂmmant’s Proposed Parametars and Gmdelmes as
| Modified by Staffissiad :

07/05/00 Claummt ﬁles comments

-

Summnry of the Mlndnto T ,
Inorderto T’u stable employur-employaaralsﬁons and effective law enforcement .
services, the .enactsd Gpvemment Code sections 3300 through 3310, known as
the Peacs Officers Procedural Bill of R1ghts (POBAR). .

The test claim lqglplaﬁon provides procedural protechons to peace officérs employad by

- locel egencies and sahool. dutnctswhanapme officer is subject to-an interrogation by the
employer, is facing pumtve action, or réceives an adv:me comment in his or her persommel
file. Thsprotwﬁmreqmedbyﬁxbmﬂumlbgsshhmapplymmoﬁm clasmﬁbd '
as permanent empimey péece offiderk Who serve it the pleasite of the agency and are -
terminable without caus (“at-will" efriployees), and péace oﬁcm onprobihén who heve
not reached pemnneni status,

On Noveinber 30, 1999 the Commission adépted its Statement of Decision that the tast

claim legislation constitutes 2 pamal reimbursable state mendatad program within the |
meaning of artiele X1 B, séétion 6° of the Califormn Ccmsutunon and Govmment Code
section 17514 (Exhibxt A). ,

STAFF ANALYSIS

. OnIuneZO 2000 ‘thadra:&mﬁ‘analym nndclmmmtspammetarsandgmdehnesas )

" modified by staff wers isinisd to theé parties. mmﬁmﬂmﬂmmbﬁoﬂma Teview
of the claimant’s proposed peraineters and gmdehncs, thes comments subrhitted by the:
perties, the test claim lcgwla;hon, end the Commission’s Statemnent of Decmon.

: (Ex.hlblt H) .
On July 5, 2000 the clmmant filed commnnts ontbe draft staff analyms addressmg onc
issue; namaly the reimbursement of lagal defense costs on claims filed by peace officer
employees alleging 8 POBAR violation under Government Code section 3309.5.

{Exhibit L) The steff analysis on th1s issue is pmvxded below under Section IV. (B),
. Administrative Appeal. .
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Staff hes elso modified the cleimant’s proposed parametm's and gmdalmes as reflected by
mderling and strikesit, to Sonfofth te paratitters and fiidelines to ths tesi’ &mm
legislation and the Commission®s Statement of Decision (See page: 21) 'Ih:
modifications are digcussed.below. - op

Section IV. “Reimbursable Activities,” Subdivision (A), “Administrative Acﬁviﬁes”’

The laimant’s propobisd pﬂmmetm end gmdahnes mcfude tha fBﬁowmg admimsh'atwu '
activities:

%1, Déveloping ot up"dhimg pohmes, procedmu, manua:ls and o‘tﬁer
matmalspmamngto the conduct.of the mandatcd‘acuwhbs ‘

2, Attendstice i specific training for hvimah résouites, law enforéement -
mod legal counsel regarding the requirements of thé niandate,

3. Miinteinatice of the systams to condust the manakted agtivities, ™

4, Prmdmgﬁmctmpemmnoverfmagmcymﬁperfmmingtha
mnndatedacuvincs ) oo

The Department, of Finance states that the componmt"mmtmnncc ofthaaysmmsto
conduct the mandated activities” is too embiguous. Staff agrees, .

Befors tha test elmm hgjslahoqwas enacted, local law enforcement pgencigs were
cofidicting investigations, issuinig didciplinary actions, and mainfaining files for those

- cases, Thus, the component “maintenence of the gystems to conduct the mendated
activities™ig too broad: Accordifgly, staffthes modified this cartiponsitt to'provids that
claimants ars eligible for reimbursement for “updaiing the status report of 'the PO'BAR
cm ”»

Staff has also modified ths c!mmnnt’s proposed peremeteis: and guidalmes by stnlung the
proposed activity of “providing’ dmctsnpmman oveirthe Agency stiff performiig the

- mandsted activities,” -if o claimant is regitesting reiinburseienit for an éipleyee providing

direct supervision regerding the mendated activities; the clafinat simily hids 6 comply
" with Section V., Clzim Prepaistion and Subtnission, and siibinit supporting docameritation
to the Con,imna.a Offics identifying the employee, describing the reimbursabls actjvities
performed, and the actual time devoted to the mandsted ectivity. Thus, adding a soparats,
component | m Scctwn Iv. for cmpluyea supamslon is dnphcanvo and UINECESSRTY.

Finally, stnﬂ'has demgnatsdthc admxmstranvo activities a5 on-gomg achviﬁa Duston
lack ofmeclﬁc;ty mthetestclamlegmlahon, hundreds of court cases haye been, mnd
continue to be issued. The cass law hps Bromded new mmrprutntmm of the legislgtion end -
clarified the responsibmt:es of local egencies. Thus, slnﬁ' finds that it is reasonably
necessary for local agencxcs to update their mi&mal pohclas and prqcadmes, and train their -
employees on gnon.gomg besis,. . y s

Thus, steff s modifications twahﬁnN (A%, aie B3 folinws -

“AL Admxm.str-iﬂve Activities {Gngoing Abfivities)

.1 Devclopmgr or updftﬁ'ﬁg mft,g'g;_al__pohmcs* prgoét'iuxes, manuals and other
'materials pertrining fo the bondwt of the mendated activities,

2, Aitendance at specific t:mmng for human resqurcaa law spforcgment and lcgal
coiinsel rcgard.mg the raqmmments of the mendate, . .

' 8es pego 22, Claiment's Proposed Parametars and Giselines, As Modified by Staff.
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m‘n"m . *‘. . " y o
A ’Sechon IV, ! Reimbun-hle Acﬁ‘vlﬂns. Snbdhvision (B), Admimstntive Appeal”’

" The Commmsmn s Statement of Decision includes a list of sctivities the Commission
found to be reimbigsablo ynder grticls XTI B, ssction.6 of the California Constitution,
The first activity listed in the Sta.tman: of Decision states the following:

TS

“Providing the oppprtunity for en administrative nppeaL for the following disciplinary
actions (Gov. Code, § 3304, subd, (b)) .

¢ Dismissal, demotion, suspension, sa.lary reduction er :wntten rapnmand recewsd by
probationary and at-will employees whose liberty interests are not affected (i.e.; the
charges suppoifing a distissel do uot harm the esployes's repmahon or abxhty to
find fiture employment);

* Transfer of permehént, pro'bahona.rymd ai-wxll emcploysas for pmposea of
punishment;

o Denisl of lﬁmﬂ:otlm} for perthanent, probatonarj' and at-wﬂl amployecs for ré tegsons
‘oﬁnrthanmmf, aad ~

- Othm: ections.agninst pennmr.nt, probmomry and’ at-will employees thm‘.result in
disadvantage, harm; lossorhardahxpmdlmpaotthecareeroppommmea ofthe
employee.” :

The claimant’s prqposed perameters end gmdehnes includes-the language provided: abowc,
but alsg adds-the following itelicized phrase: “Prewviding the opportunity for, and the:-
conduct of arn sdministrative:appeal.for the following disciplinary attions, togather with
the defense of same.in any court proceeging.” Thus, the claimant is requesting attorneys®
fees, witness foeg, and all essocinted court costs in defense of its case. ~ ~

The Departmeiit omennco oun&nds that legal dafansé costa hm not mxmbﬁrsabie Thuy g
- staté {he followmg.

Whllaprmdmgthnoppommty formdthr.conduct of an aﬂmms&anve

_  nppesl wak Hidlided i the CommﬁmonsStatammiofDacismn,tﬁmm
noreferahoetoﬁedafenbeofwﬁemaﬁycoﬁrtprocwdmg Itxsnof
-clcarwuathatﬂwCom&iimdn"aapprovaloftbécosbofan ‘
adminiftrative‘appéal in its decision necsssarily exterids to of
‘efibhinpaises fiidicial roview. Uslshs the cleimit can w’cabhahanamm _

’ betwoenﬂ:ztwopmcusos,mbahevethatﬁmnotappmpn&t:tomcluda
thcoostsofthelattumthmpamme’msandgmdchnes" S b

In response., the claimant cites Govermment Code secion:3309.5, a statute included in the
test claim legislation, to aasart that the test claim lcgmanon gives the s supenot court

original jurisdiction over nny p?oceodmg j brought by &) a‘peaob oﬁic&‘- for allagec‘l ?OBAR
violetions,

The claimeant als& statas tha:t “althdugh ot first blush 1t would seem that only those actions
involving a violation by the publid sntify of the afficer's Hghits under POBAR would be
subject to judicial review, that is not what has occurred in practics.” The claimant, citing

* Sew pogos 2223, Claimant's Proposed Parametars spd Ciidelines, As Modified by Staff.
_ d .
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the case of Fukida v. City of Angels’, contends thet the courts have expanded the judicial
review of POBAR ceses 1o an independent raview of the validity ¢f the final administrative
decizion issuing ths disciplinary action. The claimant therefore asserts that reimbursement
should be recqiired for all costs related to defending the agcncy’aﬁnal admmsu'atwe
dccmnn in court.

Tha malyms regarding lcgal dafr.nsa costs is prmnded 'below

The claimant first con’tnndh thet defandmg & lawsuit attnnhng the velidity of the final
administrative decwwn issuing e mscxplinnry action is e rexmbursable staté mnndatcd
activity.

The olaiment cites the Fikudz cass, The Fukuda case'involves § &n adm:mstraﬁva )
mandarmus proceeding under Code of Civil Procedure section 1094.5 brought by a pohca
officer egainst his employer-following-the employer’s final decision to discharge the
plaintiff. A writ of mendayus proceeding under Chde of Civil Procsture settion 1094.5 is
gvaileble to review “any final administrative order ot decizion mades'as the retult of a
proceeding in-whizh, by law, & hearing is required to be given, cvidencs is fequired to be
taken, and discretlonin the determination of facts is vested in the inferior tribunal,
corporation, board, or officer.” Thus, theplmnuﬂ’mFuh:dawaa zbtachng‘thovvnhd:ty of
the employer’s final decision of dischatpe;

The plaintiff in Fukuda, however, did not allege any POBAR violations. Tn fact, the test

- cleim legislation is not sven mentioned in the case. The plaintiff wes simply contesnng the

final dispiplinary ection taken by the employer Thus; sta:&'ﬁndsthn‘tﬂ:eFuhda case i
mlml,l:'!'iu-«-——-’““ N

Moreovu. locsal agencies were xssmng dmclphnm'y actions before the test c!mm iegisla‘non __
was enacted, All that Governmeni-Code section 3304; subdivision (b), did was to Tequirs - !

'thniacalagencympmwdzﬂleproeedmalpmtwnmofanadmmshmveappcalfm o J

specified disciplinary achons !

This, even befdrzPOBAR wns enacted, a peace ofﬁcer could ﬁle B puurt action under ' f
Cods of Civil Procedizre section 1094.3 attacking the validity of the agency’s final /
dmmphnmydwmmn. A peace officer can also file'a civil suit for demages ei'a result of /

"an agency’s disciplinary action evenin the absence: 0f POBAR. “Tiiérsfore, defending -

lawsuits attaohngtho vahdrty of the fmal msmphnary actioh is nét néw.

0 i 'thevahdIWOffhnﬁnnl
.‘mburpah}c 8 5tate m mandawd at-'tmgtr

The cleimant also proposes to includs mﬂmpanmetcrsandgmdahnesﬂm activity of
defending lewsuits brought-under Government Code section $309.5. The claimant has
“included this activity in the section of tlie pefameters and guidelines addressing the right
- to an administrative:appeal under Goverament Code section 3304, subdivision (b). -
Govemment Cote section 3309.5 gives thig supetiorcourt criginal urlsdiction over
proceedings alleging thet a locel agency has viclsted a peacs officet’s POBAR tiglits,

including the right to an administrative appeal, and the rights granted an officer during an

2 Fukuda v. City of Angels (1999) 20.Cal4th 805: (xhibit 1)

* Code of Civll Préioadurs section- 1094 5. wes m-{gmally addnd by the Legtslamra In 1545 (Stats. 1945
ch, 358) (BxhibitK)
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xmnmognrmn end following the racexpt of an adversa comment.” Section 3309.5'was -
specifically designed to atlow & peace officer to: pursue afemedy immediataly iti the court¥
@rtngthemvesugmon and not reqiire that the officer wait imtil after. an edministrative~*
appea.l ~ Thus, Government Code seotion 3309.5 esteblishes a legnl cause: of action for
peace officer employees.

Government Code section 3309.5 states the following:

“(a) It shall be tmlawful for any public safetydap&tmantto depy or-refuse
1o anypubhc safetyofﬁoathanghtsand protectlons guaranteed fo them
by this chepter,

(b) The superior court shall have initial Jmsdlchon over any proceeding

brought by any public sefety officer against any pubhc safety department
Jor alleg:d violations of this chqvter

-(c) Inany. cass-where the-superior court finds thatapubhc safety
depertment has violated any of the provisions of this chepter, the court
shall render appropriats injunctive or other-extraordinary relief to ramedy
the violation and to prevent future violations of a.ika or similar nature,
including; but not limited to, the grantifig. of & temporary réstraining order,.

preliminary, or psrmanent injunction prohibiting ths public. safety :
) from taking any pumtiva sction againgt the public: snfety
officer.” (Emphasis nddad)

Ahhough section 3309.5 is-part of 'POBAR, the clmmmn nevar alleged during the test
claim hearing, or in responss to.the Commission’s Staterhent of Decision, or during the: -
hearing on the Staiement of Decision that section 3309.5 1 mposes reimbursable state
mandaied acmhes

On: Iunbzg 2000 .staff issued- ndraﬁamlym on the' clmmmt 8 pmposed parametcrs»and
guidelines concluding that-legal defense-costs resulting divectly fiom ssction 3309.5 cannot:
be included in the parameters and guidelines because the Commisgion hesmot mede & -
ﬁmimg that section 3309.5 constitutes & taimbmsablc state mandate under erticls XTI B,

~ section 6 of tt the’ California Conshtuhon and Goverm;nant ‘Code section, 17514 ‘

On July 5, 2000. the, cleiment filed 2 regpénseto the draft s’eaﬁ'malym conbndmg that the
staff analyms regarding legel defenss costs under Government Code spotion 3308.5 is
wrong. The clajmant comtends-that the issug of litigation of POBAR rights-has‘been a
“thread™ through the entirs test dmnprooess The claiment glso stetps. thet d=femse costs
under section 3309.5 should be inchided in the peraigtéts and fddelinés sinca the . .
Statement of Decision definés the skops of Hhis mandstd and the parmnetcrs ‘and gmdelnm
dbﬁnbthem The claiment states the following: =~ . | "

“Attachedtothu original test claim as filed are all.ofthe statumsupon
whigh the test claim wis based. 'Oz fpage 372 of the test clrim], is -
contzined Chapter 405, Statutes-of1979,; which added Govetnment Codl: .
section 3309.5 to POBAR. . Reference toshis statute' is had-on the face
sheet of the test clajm [page number omitted] as well as on the face page.
ofthunmameof the‘mtolmm [page Tmber ummad} ,

* 506, Moungerv. Gates (1987) 193 CalApp. 3d 1248, 1256. (Exhiblt Ly C

§ mxhibit M, Taat claim Glings submittsd hy the clrimant; Bxhiblt N, AugustiZﬁ 1995 Heering Tmnscrlpt
(toat claim hesring); end Bxhibit O, November 30 1599 Hesring Transmpt (SOD hearing).

804




Secondly, the issue of litigation of POBAR rights has been = thread gomg
thmughtbsenhrctcstclmmmoms. Yoiir staff hes analyzed at depth *
. pumercus.cases ifivolving POBAR, particulerly in comsction with the
L scope ofﬂlemnndate, and t0'what oxterit POBAR &xcesds the
1 of Skelly v. State Pétsvrinel Board [citation omlttbd]
fact, theﬁntfﬂZpagba of thé test claim is devoted o liigation -
concerning Skally and POBAR. .

. The issus of litigation conceming POBAR-was raiséd by Ms, Dee 3
* Comtreras at the heering on the test claith in this mettef. Furthermore, the
record on the testclaim is repléte with references oanoemmg litigation
. over POBAR nghts {See Comments t6 Draft StaffAnalysis received by
the Commissiti on Aungust 6; 1999, comibiencing at'page 9;) '

Thus, even prior to Claimant’s submission 6f Draft Parameters and
" Guidslines, the issus of]iugaton over POBAR nghts was clearly
submitted &nd in issue.”

Staff disagsads with the clstmist. T

Section 1183, subdivision (8)(3), of the Cmmm;mon s.1egulations requires thatthutest
claimﬁhngmcludsndetaﬂed description of the following: . b -

. Whaiacrzvitisswmroqtﬂmdunderpnorlaworcxecuhveordu,and

»  What new progmm or higker leve] of service i requn-ed under the statute or-
exéctitive order alleged to contain or impact a mandats, and

0..Whathqthaemanywmmmdgtedbythompsdeﬁnedmﬁovemment00de
. segtions 17514and17556 e i

. Thus, whether & statute constitutes anewln'ogram orhxghe.rlevel ofﬁervwe andwhether

 the stistute-imposes ¢osts metidated by the stute i ississ 16 be detertitléd by the -

Commission at the test claim phase, @nly'afterthe Coniffiission detetifiines that a statite

. constituites a reimbursable stats mandxte can the Comm:ssmn proceed to thie 1 pammbters
-end guidelines. .

Section 1183.1, subdmmcm (a), of tho Commmsmn 8 regulahbns reqtiires that the
proposed perameisrs and prideliriés inelide & Sifhrmiry of 1h8 iridafs idertifying “the
activities found to be required under-priot statiites of exécutiVe orders? ahi) the aitivities *
found to be requiréd under the statutes OF Executivé 6Fders that contii the mandate oF
increased level of service.” (Emphasis added.) The proposed pargmeters and guidelines
may alsg include a dmcnptmn of the mostreaspnablomethods oﬂsamplymg wzth thc.
mendate,. = . -

. Thus, in order for an, actmty to be mcludcd in- tha pammemrs and gmdehnas, the actwrty
 musteither be: . -

. Raqmrcd by the sta’mies found by fhe Comxmssmn dunng the test clmm phase to
impose 4 mmbmab’le stats mandata oi'

» A reasonsble method of. complyzng wzﬂz tho stamtes found by the Comnusmon
during the test claim phase to impose & reimbursable state mandate.

In the presen‘t case, the Commission has not made a finding that chemment Codr. sect\on
1309.5 imposes a reimburseble stete mandate. )
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The claimant's tcst clmzn ﬁlmg mnludes sactmn 3309 5 .onthe face sheet as & statute
alleged to co; ammduto 'I'heﬁrstpageofthatestclmmnm-auwmcludmascntence
stating the following; “Chaptsr 405/79 edded gection 3309.5, making it unlawful to violats
- this act, thereby relieving the officer.of any requirement to exhsust administrative remedies
bafore seeking * appropnnte m}mcnvc or.other extraordmary rehd:“ before superior court if
violations ere alleged.”’

However, the test claim ﬁlmg does not contain.a deqcnpnon of whether seu’aon 3309.5
constitutes a new pro, or higher level of service or imposes,costs mendated by the
state, as required by the Commission’s regulations, Instead, the claimant’s test claim filing
limits the discusgion of these issues to Government Code sections 3303 and 3304, These
sections address the administrative appeal and interrogation rights under POBAR.

On September 5, 1997, the claimant filed supplemental comments clarifying the test cleim.
Again, the ciaimant’s-comments addressed Government Cods gections 3303 and 3304,
The claimant also addressed sections 3305, and 3306, which relats to the rights following
the receipt of an adverse commant. Sec:hon 3309.5 was not mentioned i in the clmmam 8
supplemental comments.” ' '

The claimant contends that itsoofmments on the test claim draft siaff malyms, bcgmmng on

page 9, i8 replete with references concernirig litigation over BOBAR rights, However, the

cased cited in thege comments do not address Government Code section 3309.5, Rather,

the case law cited by the claimant defines the phrass “transfer for purposes of .
pumshmenf‘ a pnmtwc acnon enﬁtling the employée to en admxmsuahva eppeal under

- POBAR.]

The claimsnt also comdsthat’thmssueofhugahonwasrazsed dmmgthct:st claim

. hearing. Steff agrees thers-was testimony relating to case law involving an employee's

pre-existing due process rights.” Thers wes also testimony on case law relating to.the

. POBAR rights regerding the adm:matrahva appesl, interrogation of en officar, and the
receipt of adverse comments, However, there was no teshmony addressing Governtnent

Code sagtion 3309.5.'° -,

In short, the claimant never nllagad during the test claim- phasa. aml ’dne Commiigsion did
not find that Government Code section 3305.5 constitutes a new program or higher level of
service, and jmposes costs mandatedbythq stats under article XIII B, section § of the
Cahfonpm Constihation and Government Cogde section 17514. Thus, there has been no
determmation by the Commission that section 3309 5 constitutes a rmmbursabla state
maqdate.

Accordingly;, staﬁ' hn&‘ﬁxodiﬁed-ﬂ:e clminanf-’-s proposed paramem and gmdch.nes by
striking out the words “together with the defense of seme in any court proceeding,”

If, howéver; the Commission wahts t5 foliids this activity in the ﬁiiﬁmetars and
guidelines, the Commission would have to make finding pursuant to section 1183.1,
subdivision (2)(4), of the Commission’s regulations that defending a 3309.5 lawsnit is a

reasonable method of complying with the requirement 1o provide en opportunity for an
administrative appeal under Govm:mam Code sectmn3304 subdmsmn (b}).

- -
.

" Eabibit M, Bates page 192..
! Exhibit M, Bates page 232,
® Exhibit M, Bates page 244,
1 Byhibit N,
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{ on g gnii; on ihat Gavmnnegt Qor}g_gpohon 3304
wes axfistidad in 1998 Statd, 1998, 748) to timif the right to an ive eppeal to
the chief of police and thoss employses who have successfully completed pmbahon. (See

I . ExhibxtA,StnmehfofDmm;pagelDXTheﬂmﬂmmﬁsbemmbeﬁwﬁv&on -
Janusity 1, 1999. Thua, bleiménts are ehglbl%fdi' THimbiirssmént for Erovfﬂfng the -
oppiortunity for i administrifiye taj:mbaﬁbnary a.nd aﬂ:—wm bmployaes, except the
chief of pohoe,’bnlyuﬁﬁl 31, 1598- - e

b modified Section IV, (B) 44 fgﬂlows

P.;tmdmg thc oppom:mty for. and tha opndunt of BN admm;g‘tmhva appeal for

-;'fme No¥ing slisciphinery actions, fegete ;
T £° %,nv Coda, § g?ﬂzmmbdt(b))' o~

-» - Dismissal, demotion, suspension, galary reduction or writien rapﬂmand
-receiyed by probationary and et:will emplayees whoss liberty interest are not
mewl(i £ the charges mppﬂngudmmmmldonathmtha cmployaa 8

. reputation or ability to find firture empleyment}; .-
» Transfer of pennnnem, prbbatx and af-Will &nployees for pu;‘an’cé of
pumshmunt,

. Denial of pmmchon f@r pmnnnt, probmenary and at-wﬂl emploxees for
teasqns other thet megit; and - .-

~

» . Other actiohs Egainist pérmenent, prd‘bﬂhonm-y and at-wgl cmployees ‘that result
in disédvantage, ham lnﬁa or hardslnp Hnd nnfomtthé chiset o;ipormnmcs of
the employee. -

+Inclded i thé foregoing biit-hel fimi afethaprcpamﬁonandrewewofthe.
various dowmmia(ecommeﬁceanﬂgromdwmhthe adriinistrative Hearing; lepal

review énd assistafice with the’ ‘coriduot 8 the ammm&%haanhg;i)r‘éﬁﬁton and
servics of subpoenss;, witrifes fess; afidsaleries’of employte Witnesses; including -
overtime; the time and labor.of the administrative body and its attendant clerical

servscas, the pr:pammn end seryice of my mlmgs or orders.of 1he. admmmtrmhve

} o Transfer ment e lo #es for jses of

.

907




Sl

Incudﬂdm .-q TOIN ic |-|:tu| :ll-' of the .0 5 documents to
nun-n || ua l 0} .I00 ou-t 11 l_,__ilg la 1-u+1' ;','J_'jl =
] --pu ) Adypin lel l_‘__l_,‘l_u_ _‘_u-u -nu OBO' Dpoenas

Section IV, “Reimbursable Actmtiea, Subdivxsion (C), “Intarrogaﬁnna”“ :

. The Commiksionfotnil thiat setéss] activitidy tequired by tho test claini [8gislition
involving the isteitogatio®’of & peacs.officer cdnsiitiisd reimbursable stafe maﬁﬂated :
. -activities. (See the Commission’s Statemenit of Decision, pégies? 25 83d 26

The clsirnant cdntends that ell-of s inteqﬂgmon activities found By the, t‘.‘fommxsslon to
be reimburiable @pply utitonly i the peass 6 cer- employoé'ﬁhder m%shgutmn. but also
to civilian and peace officer witnesses. For exatnpls, the claimant stites the following:

“Governtient Code' Section 3303(g)-do&s fiot distinguish betwatn Hping
an offitetwho is athnaswormta;;mﬁnofﬁcatwhommatargotofan
investigation:' The public saféty’ officef; Whothst c‘:‘rnotthetargot ofthé
investigation, can bring kis orber Gviid redcrding device, and fheirright to .
recorglgmdepmdﬂntafomqghim:acord. Whmxtaaysmaybp
recorded, it in essence requires racording, and dossn’t differentiate
between intarrogation of witnesses and interrogation as the mrgctcd

- employee:» Howsver, beteuss of the fict fhist *withess’ peacc officers may”
subsequently becormie targsts as & result of fligir-heightened stafidard of
conduct,w officer witnessep mpst be taped as well: Fipally, ifyou . |
tape a]}pffhepamo mmqlvedmanmveshgahon anidonottapc
civiliani witnesses as well, you do not have a complete record *2

Government Code seqtion 3303, which | addnesses investigetions ang.mtmogahons, .
expressly s;rams in the gxgtgqagaphthpttﬁanghtagrm n&ﬁmg&r_dto imtsrrogations
apply only wl;gg offiper ig under. myeahgag.un that could lead to punitive action.
pmgraph of nctlog 3363 states in pertinent pert the follnwmg
**When any public .s'afezy -officer is under investigation dand .rubflmred to
interrogaiion by his or -her commanding officer,.or any othéfhienmber of .
the emplaymg public safety department, that could lead to punitive action . -

. [deﬁne;i clmm loga,slaﬁon ag dmmssal demotior suspogs;v on,
‘ ﬂ , : Py i?‘f‘-;{u n?.m of P
gahﬁni’hall ’Be conﬁuctad ‘{!'ndsr tb.e foliovnng .
conditibis.” (Emphasm addbd.) S S

_ Thus, based on the language of sectiod 330’3 Staff ﬁnﬁs‘that & nghts grante& by. PDBAR, '
. including thanghj; to*tape an interrophtion, do, ﬂotmi:nd to cmlian Mmp§ses '

“However, staff of thhthacla;mmtmki POBA:R yﬁ imdgr veititigil Code
sectioh 3303 do aitach when a pesce officer is mferro ag.a )intnaba fo aﬂ mcxd:mt since

"' Ses pages 23-25 Claimiant's Proposed Pammetuf dnd Guidelmea, As Mudiﬁad by Stnff.

12 el ;e . P
Exlﬁ'bltL S con Tee . .
S \ -
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the officer’s own actions regnrdmg tbe incident can result in punitive action. .The claimant i l
provides the folkxwmg example: o

' For example, en actual case situstion occurred whemm there Was an
| aliegetion that an officer failed to hendls e particuler call properly, that
: there was the possibility of excessive force was-used and the mdmdual
was in the hospﬁa.l Given the serionaness of the allegations, we . - -
commenced speakitif with the witnesses immedietaly. Bveryons mvolVed
' cxccptthe complainent, from the officer who, was allsged to have uged
excessive force, e wall as ki sergeant, waﬁa peady pfficer covered by
POBR. When the sergeant, who wes thought to be & witness, came in for
questioning, he was informed that the subject of the questioning was one
of his subordinats officsts; However;if: tha cotirse Gf discussions with the
sargcant. it became appatent that he failed toFile & teifired forth When a
person i8 hospitalized or inftwed. In Sacramento City, when somsoné is
injured; thesergeant is requrired to fils & fortn which is an'alert to indicate
thet the arrestes han beeh hospitalized. -l this situition, as yoi walk’
through the incident, 'we becams apprized thet the sergeant faﬂcdmﬁbthe
raqmred form."” . :

svesnsener ‘(-a' -------------- J‘i-n.-‘uns-s--.huo-n.o-..--io-‘-oqi.-;-u-b.--" ----------- ‘eee

“In the normel due process case, the employee would have uttered

statements which indicated that he did nidt file the approprilits form, you

oouldaskhzmwhetharo:nothahadﬁladtho form, and the,issus would be
. : over. Howgyer, with POBR, you-have to give the sergeant, who was-

‘ previously called ag a witness, ncopyofthctansmptofhspnor i

, Atestcmonyashem entitled to it since hewasmten-ogatedonthematm

} prévicusly in theofficer’s case. Since you never, know when &'witness

‘ , may end p being thé sibjest of distipline, ncﬁ:onlydoyonhnvetomorc

‘ . : chrumﬂyprepmeachmc.bmwumayalsohavetotapemcordeach

| péace-officer's testimony should the evenma.li'tyuccmfhntﬂwwnmsa

| becomast’netargat of an frvestigation. 'I'hlsibjust anexamplc ofwhy

| theife rigeds tbé & more nndthoroug?x preperation.”

“As any psacs ofﬁcar who is 2 witness in the course of ons mdmdual'
investigation could becoms the sub_lect of their own mvcstga:hon, itis :
imperative t5 do mors prepnra'ﬁon ‘pribi o the irittial ‘questioning. We now
perform ainore completc mwew {o ascertain that wﬂm:sqes who may o

" become subjects are idenitified ptior to mfettofation,

Thus, staff has added the following pamgmph to Sactmn v (C) of the pruposed
parameters and gmde‘lmcs, '

R

13 Exhibit], pages 2and 3.
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“Claiments are eligible for reimbuitsemaiit for the performance of the
activities listed in this section only when & peace officer is tnder
mvamgatmn, or becomes & witness to an incident mder mveshgmon, and
is subjectsd to an ipterrogation:by the commanding. officer, or £n¥ sther
member of ths afmploying: pubhc safsty dcparhmm, thatcouldleadto
dismissal, demotion, suspension, reduction in salary, written reprimand, or

.transfer for purposes of punishment, (Gov Code, § 3303. )” R

Staﬂ' bes also added the folloyﬁng paragraph, Whmh was incladed ol pige 12 of the .
Commission's Staternent of Decisiod snd ‘sxpredoed in Govemmunt Code section 3303,
subdmswn @ "

“Clmmams aro not ohgfpla for rmmbmsement Jor the. achwhaa hstcd it
this seohonwhqn an interrogation of  peacs officer is in the nofmal - ..
course of duty, counseling, instruction; or informel verbel-admonishment -
by, or other routine or unplennad centact with, & supervisor or any.other - -
public safety officer. Claiments sre:also not eligible for reimbursement
when the }n,veshganon.is Soncerned solaly.and directly with alleged
cnmmal ectivities. (Gov. Code,§ 3303, subd. @)

The Commission's Statemant of Desision insludes the following reimbursabls activity:
"Conducting an interrogation 6f a peace officer while thé oﬁcar i5on '

dmy,orcompmmngmapehce oﬁcerforoﬁ‘-dutytmaman'
: : (Gav Code,§3303 mlbd.(a))” :

This ectivity was dmwed from quemmuux Code section 3303, subd.mswn (a). which
establishes the timing and oompematxon of apegoe. officer subject 10.en interrogation.
Section 3303, subdmmon (2), requires that the } Iterrogation be condugted at & reasonable
hour, preferably utapmewheq,ﬂ\gpaaoc officer is on_ duty, ordmngthenonnal waking
hours of the peacs officer, unless tbe gariousness of the invegtigation requires otherwise.
Atthe test claim phasa, the claimant contendsd that th,ts section reslied in the payment of
overtime to the peace officer employee (See page 12 of t.'ﬁo Commismon 8 Statemmt of
Decision.) - F

The claimant’ sproposed yaramatm nnd gmdclmasmstntcsthe actwrty as expressed mthn
Statement of Decision, but also adds "herayxev)ofthanncagaxty for the quagtioning and

responses given” as a reimbursabie cmnpomt. The claimant’s pu-oposgd pammetm and
guidelines state the following:

Conduchng an interrogation of 8 paacc officer while thn oﬁicar ison
duty, or compensating the peace officer for off-dirty time in accordance
w1th regular department procedures. (Gov. Code, § 3303, subd. (g).)

“Included in the foregoing, but not limited thereto, is the review of the
_ necessity for the questioning and responses given; providing notice to all
pertiss copcerned of the time and place of the interview and scheduling
thersof, preparation end review of overtime compensation requests;
review of proceedings by counsel.” (Emphasiz added.)

Following the prc-heanng conference in this case, staff requested further comments bn the
proposed activity “to review the necessity for the questioning and responses given” to
_ determine if the actwny was consistant with, and/or reasonably relaied to, the
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Commission’s Statement of Dccmon and the activities mandated by the test clm.m :
legxslauon.

In response'b stafi’s requast, the claunant asscrmthat it is more dlfﬁcultto preparc for an
mvestgmnn under POBAR because Government Cods section 3303, subdivision (c),
requires that the employee receive prior notice identifying the nature and sub; ect of the
questioning. The claiment states the following: .

“It ia more difficult to prepare for minvashganon involwng Bpeace
officer than it is for those who are not entitled to POBR rights. In the -
normal dus process case involving en employes who is not éntitled to |

POBR tights; you do yjot have to inform the employes about the nahure and -
subject of the questioning, and you do nibt Liave to prepare quéstiois
focused upon a perticuler ares, seeking to et the information you can from
the employee. In non-POBR matters, you can explore-other areas in the -
questioning as they ame. which allows for B much more fme-form
quastomng process.” '

. “In'contrast, however, erh employaas cavqe,d by POBR, ygu mustiau tha
umployecpnortotbem:haqumhomngwhatﬂmpmpoaeofﬁmmeehng :
is, what it is you will be discussing with him or her, mdyouhavetobo .
prepared to be clearly on point e3 to whers you ere gomg andyour
expectetions abit the questioning process. You cannot erigage in broadst
questiching for informatios, becatist the emplojies has thn nﬁﬁt to know
the subject sbout ‘which & or she is bamg intemrogated.”

The claimant further states the follcw:ng

.. “As any peace officer who.is 2 witness in the course of orie mdmdual’

‘ mveahganon gould becoms the mbject of their own investigation, it is
imperative to do more pxepnnmon prior to the inifial questioning. We
now perform amore complete review 10 escertein that w1tn,csses who may
becorie ﬁlEJecta are xdannﬁad pnor to interfogetion. . .

“Obvmusly. if you are going {0 ré-interview a peacs oﬁcer. you have to
be prepered to give them e copy of their prior transcript, You also have to
80 back and review it, to make sure where conflicts with what {renspired
prekusly In.order.to ask intelligent queshona -In e nop-POBR matter,
you can follow ¢ up by asking additional questions without regard to the -
reasons you have the employes in for quasﬁomng in the first place.
However, with POBR; the whole questioning is-focused on what you have
identified as the allegation. Thus, the dsfinition of what the allegations
are must come eerly in the process, If someone cells to complain about
someﬂnng. the subsequent mvestzgatxon mny bnng {o Hight little about the
compleint of the citizen, but may demonstrats an internal gperating.
problem or coniflict'which youhave fo ‘address, “The additional nghts
grented by FOBR make that more difficult as indicated ebove! )

'Staff finds that the achivity to review the nncesmty for the queshomng end responses given
is 100.broad and goes beyond the scops of Government Code section 3303, subdmsmn (8),
and the Comnmission’s Statement of Decmmn.

¥ Bxhibit F, pages 1 and 2.
Y 1d. ot page 3,
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Government Cods section 3303, subdivision (a), addresses only fhe compensetion and
timing of the interrogation. It dpes not require local agemcies to investigate an allegation,
prepate for the interrogetion, conduct the interrogation, end review. the.responses givertby
. the officers and/or witnssses, aannphodbythachnqmt’aproposodhngugge Certainly,
lowm were performing thess investigative activities befors POBAR wap enagted.

Neverthelsss, Govemment Code sectibn 3303, stibdivision o), doés inibse a new
requirement on logal agmmeu 1o ngpmdaihe pease officer with notice identifying the
nature of the inyestigation prior to the interrogation. The Commission fourid thet the
notice requirement congtituted amnnbmsahla staje mandated activity under article XTI B,
section 6 of the California Constitution. Acgordingly, staff finda thet the activity of -
Teviswing egency opmpimnts or other docurnents to prepare the notice of interrogation is a
reasonable ma'l:hod of complymg with Governmpent Code scchon 3303, snbdmsmn (c).

Based on the- foregomg. mﬂ' hisd modlﬁedsmon IV ‘(C) Bs follows L ’

Dﬁ'-dmytmw mwcaﬁlnncsmthtog\ﬂn patthEnt;
(Gov. Code, §3303, subd. (a)) R
Includndmthn fore“ B3

vaxdmg prior notice to'the pesice officet ragerding i natur of the m’oerrogahon

and identifiestion ofthe mthrgaﬂng’oﬂicm {Gov. Codo. §3303 su‘nda [L)]
md(e))

. Includedmtheforegomg,_ i rigt-Liimi
. . o

' I!*’

%hs—iﬁeaegaﬁe&; G aseli-determitie nnofthr.mvestganng officers;
redaction of ths moompimnt fornamcsof the aomplm:mﬁorothur acoused
parhasorthnessasorconﬁdmﬂalinfomnhon,aaéprepmﬁon i1 praoas

efSeer of notics Gf agancy coihplaint; seritatiol

.MMWM" ‘

Govermnment Coda sectlon 3303 subdlmon (), mm the fellowmg

“The' comiplets intsirogstion of n‘pubhc safety officer may be recordcd i g
a tape récording is madé of thie interfoghtion thcpubhc ae.fety officér shall
heve access io'ths tape if any fl}rthat pro::eodmg“s‘a:e contemplate& of
" prior to any furthér mimogahnn af asubsaquem timé. The public safety
officer shall be entitied {6 & trarisctibed copy of any notes mads by &
' gmphemrtoanymportsorconrplmﬂxmadabymve&hgamrsor .
othar persons, except thoss which are deamed by the investigating agency
. to be confidential. No notes or reports that ers deemed to be confidential
mey be entered in the officer’s personnel file. The public safety officer o -
being interrogated shall have the right to bring his or her own recording - : )
device and racord any and ail aspccts of the interrogation.”
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The Commission found that Government Code section 3303, éubdmsmn (g); imposed the -

‘following reimbursable stats mpndntad acuwhas (soe pnges 25 and 26 of the Statement of
Decision): Yoy

e Tape rcnordmg the interrogation thn the ‘empldyet reéords the
interrogation. (Gov, Code, §3303, subd. (g).)

. Provxdmg the employac with access to the tﬁpa prior to any fnrth:r
. mm'ogahon ata sﬁbsequenthme or'if ' aniy further proceedings are
contemplated and the fucthet prooeeﬂiﬁg'i fall thhm the followmg
catsgories (Gov Code, § 3303 gubd. (g))*

(8) The fm'thcr proc:admg isnota dlsmplmary action; o

(b) The furthm proceeding is & dlsmmsal. demoton, suspension, salary
raduction or written reprimand received by a probetionary or at-will
mnployee whoss liberty interest is not affected (i.e., the charges .

thh dmmsaal doe nit harmiha employcc's reputshon or
futdie emptbymeni). ’

()] 'Ih:. ﬁmherptoceadmgls atmﬁuofaML p:obmonary orat-
witl cmpldyae for puTpOSes of ptmisbmeut. .

@ The further proceading is & donial of promotion for apmmam:nt,
probationary or at-will employee for reasens other than merit; -

(). The further proceeding is an action sgainsta permanent, probationary
or at-will employee that results in disadventage, hm, loss or herdship.
and mpacts the career of the employee. . e

«  Producing transcribed copies of #ny notes made by.a stcnogmphm- aten -
- interrogetion,-and reports-or compleints mede by investigatars or other
persons, except those thet ere deemed confidential, when raquestcd by the
. officer in the following mmmstances {Gov. Code,
§ 3303, subd. (g)):

(a) When the mvestlgntlon does nor mmﬂt in d:smphmry aBtifi; and
(b) When the mvestga:hon mults m

o A dmmssal, demotmn. Buspension, salary reductmn or wntten ‘
reprimand received by & probmonary or at-will u:gployw whose
bgﬂx;m&qstymrnffwtbd(ie thnchargeasuppomngthe '
dismjsgal do ni6t haitmy fhé emp]oyae § Teputation urnbﬂify to find .’
future employiment);

» A transfer of e pmmnnent, pgobatmnary or at—wz.ll am;ployce for
purposes of punishment; )

. Aﬁemalofpromon%nforapmmt;pmbahonaryorat-wxg
employee for masonso&arthnnzmmt;m- L e -

s Other actions against & pérm#ient; probatioriry &r af-will
employee that result in disadvantage, harm, losa or hﬂrdslup and
impact the.career of the employee:.

The claimant's proposed parameters and guaﬁelmcs cumbme these activities info one
paragraph:
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¥Producing transcribed of any notes made by-a sténographer or'mpé v
recordinig 'at & interrogation; and repoits or cotmplaifits made by - T
investigators or other persons, except those that are deemed confidential, -
when requested by the officer, whether or not. the inyestigation r_es_u!r,s' in
any disciplinary action. (Gov. cocfe. ﬁ 3303, subd; :

Included in the ',Forggomg,

I ta;pe
storage; cost of transcﬁphon, prooessmg, mviue and retem:ion of cu;?eds
(Emphasis added.)

 Staff finds that the claimant’s proposed paragraph, which euthorizes reimbursement for the
cost of transcriptioh andtape" g Whether bF hot the. mve.fﬁgdtfbri Tésulty in any
disciplinary- dction, i mconsmteni wrﬂi the Commxssmn S ‘Statemmt of D_ecmon.

in T for taping
all interrogations. HéwWe s Corhnjisa ﬂﬁfmmb oment reqpmedfor
taps recording the mtmoga:hon onlywhen the on:ployee tapes ﬂn mten‘ogatxog. L

The Comniission alsé litilted th’q"g'hlf m;p -.--t’ oot T {’ne c; Qi'prowdmg the
employse with access to the tape or transcription o tha 5o tes whan (1)'the inyestigation
did not result in disciplinary dction; and 2) Wharrihb dmc:phnary Bcﬂﬁﬂ dld not involve &
pre-existing due procasa right-to #iich materials:

Thus, steff has reodifisd the “slaimastit’ sproposod parﬁmaters mad gmdelma; o) nccurately
reflect the' Commission’s Statefmsnt of Decifion.- =~

. The claimant also contends that the cost oftransm’hmgthetnparecordmgs of mn
mwl:roganonu reasonably. neeesseryth comply witlithe maridate.” The: 6laimant contends
that “the tape-is meaningless-without & tratisciption.™ S~StifE: agréesmd his: muluded this
oomponentqn Section IV, (C) {3) thhapmmstars and gmdehnes o

staffhasmodxﬁedSecﬂonI’V(C)asfoﬂo% IR ,

fbf
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45, Pmdumngixaqsm‘ﬁad cop;esofanynoteamado by aa'mnogmphmez .
an interrogetion, and copies of reports or compliints
made by investigetors or other parsons, except those that ars deemed
conﬁdenﬁal,whon raquwtedby fha*o‘ﬂinu whe&u—em&-&a

W (Gov Codn. § ssossubcL (g»

" Included in the forsgoing;but-et limited-thevete; i the review of the
complaints, notes or taps.recordings for {ssues of conﬁdantwh’cy by law _
enforcement, humen relstions or counsel; sest-cfiap T

* glorage; cost of trenseriptien; propeasing, su-vmemﬂ rete:u:lmn of coples "
Section IV. “Reimbursable Activities, Subdivision. (D}, “Adverse Cohinent™!

Government Code sectiond 33‘05 an& 33()§ provige peace ofﬁcm thhprocedm-al rights to -
receive notics, and review and 1 raspo o e adverss comment entued in the ofﬁcer 8
personnel file, i

The Commission found that Government Code'sections 3305 and 3306 cofistituts & pastial
reimbursebls stets mandated program for thoss actiyities not previously required by.the

dus process clause npd/or statutory law. (See peges 26 through 28 of the | Staiament of
Demsmn.) . -

J

The claimant’s proposcd parameters and gmdahnes contatns the same activities hﬁed in
the Commission's Statement of Decision  regarding adve.rse comments, and also mcludca

the following paregraph: L

7 See prges 25-27, Clafment's Proposcd Pnrmnetm end Guidellnas, As Modxﬁnd by Staﬁl
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‘Therefore, staff finds that ¢

“Tocluded in'thé fomgping. butnéﬂnmmdthersg;, a:n review of .
circumstences of dociinentation Isnding to adverse comitnent by
supervisor, commend staff hurhier resotrtss staff or confrisel, mcludmg
detarmination of whether sams constitutés en ddverss oomniem; -
preparstion of comment and review for acourscy; notificationand =~ %
presentation of adverse commm;t to officer and notificetion concerning
rights regerding same;, officer’s tine in response 1o adverse comment, .
review of résfionss to ddvere botiiment, attanhing samis to ndvma _
commmtandﬂ.hng. (Empham addad.) LK st

As indicated in the abave paragt thr. olaiu;\ant is requaehng mmbursumant for the
officer’s time in Tesponss to the adverse,oommem Siaff dlsag;rees with this request.

Govemnment Code section 3306, whxch addrestes tifs officer's response to an BEdverse
comment, states the following; ..

"Apubhosnfetyoﬁcershallhzvemdaysvnﬂmndm.htoﬁleawnmn

response to any adverse comment entered in hiis | mel fils. Such

wnttanmsponaeshaﬂbeaﬁachadtu mdahnllacoompany thea&vene
mment:" %

. 'I'huCommsmonfoundthat on3306 locnl
'opporhmtytoresp(ma’cohl adverséobmmﬂvvx 30dnyu (Spepage19ofthe

Statement of Decision.) Howcvm',tthommmswnnaverfomd. andﬁmmm does not
require, that the officer file a response. Rather, thedecmonto.ﬁleareaponsatothe
adverse comment is left up to the individual officer. -

saiting tocal ageniies for the-officer!s time in responding
tomadvmemmmcnt:smtmmdgtqd‘hyﬂmst&hmdis thus; not eligibls for

- reimbursement. Accordingly, stnﬁ‘ modified Section IV. (D) of the proposed parameters
. and guidelines by strikn;g ottt the Words *oﬁcez's ﬁme mmps;;ae to ad‘?ema comment."

Section VI, “Supportmgf)ata"" . e .

The State Controller’s Office raquests: thatlanguagabe mcludadto vahdnta the quantity of
work performed for the costs claimed. The Controllar’ 8 Oﬁon requests ehgibla claimants
to identify the fpllqvm;.g' Y

“Number of cases mpm&esuttfm begmnmg ofthe ﬁsbaly’éar

Numberofn:wcnsesaddoddmngﬂm:ﬁsﬁalycu . Lo

Numnberx ofﬁn uumpluted,cr c.logedd\xrmgtheﬁscalymr

Nutnbér of chsés ntﬂ:emdofthqﬁacalym

Staff hag mclndadﬂuslanguagam Section YL Supportnga.ta

. Other Non-substantive, Clarifying Modifications. - - _
- Staff'made otfifr hon-substantiVe, clarifying siddifications to the ‘femsinder of the

claimant’s proposed pararieters’and guidatines. " Cheinges wers'also ade td Sections V.
end IX, to conform the langungeto othﬂrparamstm andgmdehncs adoptedby the
Commission. .

Staﬁ' Recomm endatlon

Staff recommends that the Commission edopt the Clalmmi s Pmposed. Perameters and
(Guidelines, as Modified by Staff, bcgmmng on pags 21.

* Seo page 28, Clairiant’s Pmpmd Piramoters and Guitlslince, An Modifiad by Staff,”
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Hearing: December 4, 2006
J:mandates/recon/2005/AB138/POBOR/120406hearing/fsa

ITEM 13
FINAL STAFF ANALYSIS
REQUESTS TO AMEND PARAMETERS AND GUIDELINES
Government Code Sections 3301, 3303, 3304, 3305, 3306

As Added and Amended by Statutes 1976, Chapter 465; Statutes 1978, Chapters 775, 1173,
1174, and 1178; Statutes 1979, Chapter 405; Statutes 1980, Chapter 1367;
' Statutes 1982, Chapter 994; Statutes 1983, Chapter 964;
Statutes 1989, Chapter 1165; and Statutes 1990, Chapter 675

Directed by Government Code Section 3313, as added by
Statutes 2005, Chapter 72 (Assem. Bill No. 138, § 6, eff. July 19 2005)

Peace Officers Procedural Bill of Rights (POBOR)’

Calnforma State Association of Counties, City of Sacramento, County of Los Angeles '
County of San Bernardino, Department of Finance, and State Controller's Office, Requestors

05-PGA-18, 05-PGA-19, 05-PGA-20, 05-PGA-21, and 05-PGA-22
(CSM-4499 and 05-RL-4499-01)

EXECUTIVE SUMMARY

Background -

The Legislature enacted the Peace Officers Procedural Bill of Rights Act (commonly abbreviated
as “POBOR?”), by adding Government Code sections 3300 through 3310, in 1976. POBOR
provides a series of rights and procedural safeguards to peace officers employed by local
agencies and school districts that are subject to investigation or discipline. Generally, POBOR
prescribes certain procedural protections that must be afforded officers during interrogations that
could lead to punitive action against them; gives officers the right to review and respond in
writing to adverse comments entered in their personnel files; and gives officers the right to an
administrative appeal when any punitive action, as defined by statute, is taken against them, or
they are denied promotion on grounds other than merit.

On November 30, 1999, the Commission approved the POBOR test claim and adopted the
original Statement of Decision (CSM 4499). The Commission found that certain procedural
requirements under POBOR were rights already provided to public employees under the due
process clause of the United States and California Constitutions. Thus, the Commission denied
the procedural requirements of POBOR that were already required by law on the ground that .
they did not impose a new program or higher level of service, or impose costs mandated by the

! Staff substituted the acronym "POBOR" throughout this document for all variations used in
requests, comments, and other filings from interested parties and affected state agencies.
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state pursuant to Government Code section 17556, subdivision (c). The Commission approved
the activities required by POBOR that exceeded the requlrements of existing state and federal
law.

On July 27, 2000, the Commission adopted parametcrs and guidelines that authorized
reimbursement, beginning July 1, 1994, to counties, cities, a city and county, school districts, and
special districts that employ peace officers for the ongoing activities summarized below:

¢ Developing or updating policies and procedures.
e Training for human resources, law enforcement, and legal counsel.
e Updating the status of cases.

e Providing the opportunity for an administrative appeal for permanent, at-will, and
probationary employees that were subject to certain disciplinary actions that were not
covered by the due process clause of state and federal law.

e When a peace officer is under investigation, or becomes a witness to an incident under -
investigation, and is subjected to an interrogation by the employer that could lead to
certain disciplinary actions, the following costs and activities are eligible for
reimbursement: compensation to the peace officer for interrogations occurring during
off-duty time; providing prior notice to the peace officer regarding the nature of the
interrogation and identification of investigating officers; tape recording the interrogation;
providing the peace officer employee with access to the tape prior to any further
interrogation at a subsequent time or if any further specified proceedings are
contemplated; and producing transcribed copies of any notes made by a stenographer at
an interrogation, and copies of complaints of reports or complaints made by investigators.

e Performing certain activities, specified by the type of local agency or school district,
upon the receipt of an adverse comment against a peace officer employee.

In 2005, Statutes 2005, chapter 72, section 6 (AB 138) added section 3313 to the Government
Code to direct the Commission to “review” the Statement of Decision, adopted in 1999, on
POBOR to clarify whether the subject legislation imposed a mandate consistent with California
Supreme Court Decision in San Diego Unified School Dist. v. Commission on State Mandates
(2004) 33 Cal.4th 859 and other applicable court decisions.

On April 26, 2006, the Commission reviewed its original findings and adopted a Statement of
Decision on reconsideration (05-RL-4499-01). The Statement of Decision on reconsideration
became final on May 1, 2006. On review of the claim, the Commission found that the San Diego
Unified School Dist. case supports the Commission’s 1999 Statement of Decision, which found
that the POBOR legislation constitutes a state-mandated program within the meaning of

article XIII B, section 6 of the California Constitution for counties, cities, school districts, and
special districts identified in Government Code section 3301 that employ peace officers.

_The Commission further found that the San Diego Unified School Dist. case supports the
Commission’s 1999 Statement of Decision that the test claim legislation constitutes a partial
-reimbursable state-mandated program within the meaning of article XIII B, section 6 of the
California Constitution and Government Code section 17514 for all activities previously
approved by the Comnussnon except the following:

2 : _ POBOR
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o The activity of providing the opportunity for an administrative appeal to probationary and
at-will peace officers (except when the chief of police is removed) pursuant to
Government Code section 3304 is no longer a reimbursable state-mandated activity
because the Legislature amended Government Code section 3304 in 1998. The
amendment limited the right to an administrative appeal to only those peace officers
“who successfully completed the probationary period that may be required” by the
employing agency and to situations where the chief of pohce is removed. (Stats. 1998,
ch. 786, § 1.)

¢ The activities of obtaining the signature of the peace ofﬁcer on the adverse comment or
noting the officer’s refusal to sign the adverse comment, pursuant to Government Code
sections 3305 and 3306, when the adverse comment results in a punitive action protected
by the due process clause does not constitute a new program or higher level of service
and does not impose costs mandated by the state pursuant to Government Code
section 17556, subdivision (c).

The Statement of Decision adopted by the Commission on this reconsideration applies to costs
incurred and claimed for the 2006-2007 fiscal year.

Requests to Amend Parameters and Guidelines

In May 2005, before the Commission reconsidered its original POBOR decision, the State

- Controller’s Office filed a request to amend the parameters and guidelines. The request .
remained pending when the Commission adopted its Statement of Decision on reconsideration in

May 2006.

At the time the Commission adopted the Statement of Decision on reconsideration, the
Commission directed staff to work with state agenciesand interested parties to develop and
recommend a reasonable reimbursement methodology pursuant to Government Code ‘
section 17519.5 for inclusion in the revised parameters and guidelines. Subsequently, proposed
amendments were filed by the State Controller’s Office to supersede the proposed amendments
previously filed in May, 2005; the Counties of San Bernardino and Los Angeles; the California
State Association of Counties (CSAC); and the Department of Finance. The parties have
proposed changes to the reimbursable activities and have proposed different reasonable
reimbursement methodologies, as described in the analysis. :

Proposed Changes to Reimbursable Activities

Staff has reviewed the proposed amendments and recommends that the following changes be
made to the parameters and guidelines for costs incurred beginning July 1, 2006:

e The addition of time study language to support salary and benefit costs when an activity
is task-repetitive. Time study usage is subject to the review and audit conducted by the
State Controller’s Office.

¢ Deletion of specific activities relating to the administrative appeal hearing and the receipt
of an adverse comment that the Commission expressly denied in the Statement of
Decision on reconsideration. '

o Clarification of administrative activities, and activities related to the administrative
appeal, interrogations, and adverse comments that are consistent with the Commission’s

Statement of Decision adopted in 1999, the Statement of Decision on reconsideration,
POBOR
3 Amendment to Ps&Gs




and the Commission’s prior findings when adopting the original parameters and
guidelines. Language is included to clarify that certain activities are not reimbursable,
including investigation and conducting the interrogation. The Commission expressly
denied reimbursement for these activities when it adopted the original parameters and
guidelines in 2000 and, again, when it adopted the Statement of Decision on
reconsideration in April 2006.

Reasonable Reimbursement Methodology

Upon adoption of the POBOR Statement of Decision on reconsideration, the Commission
directed staff to form a working group to develop a reasonable reimbursement methodology to
reimburse local governments for state-mandated costs. The California State Association of
Counties (CSAC), the County of Los Angeles, and the DOF filed proposals. The following three
proposals were reviewed by claimants, affected state agencies and Commission staff and
discussed in three pre-hearing conferences.

The California State Association of Counties requests that the parameters and guidelines be
amended to include a reasonable reimbursement methodology that would reimburse local
agencies $528 per peace officer employed by the agency on January 1 of the claim year, w1th
annual adjustments based on the Implicit Price Deflator.

-The County of Los Angeles requests that the parameters and guidelines be amended to

include a reasonable reimbursement methodology that would allow local agencies to be
reimbursed based on approximations of local costs mandated by the state. This proposal is
based on studies of claims data submitted to the Controller's Office for the 2001-2002
through 2004-05 fiscal years. The County describes its proposal as a reimbursement formula
which reflects differences in POBOR case loads among local law enforcement agencies and
differences in the numbers of peace officers employed by those agencies. The reasonable
reimbursement methodology is comprised of three components: (1) Unit Case Costs are
determined by multiplying the number of unit level cases X 12 standard hours X productive
hourly rate; (2) Extended Case Costs are determined by multiplying number of extended
cases X 162 standard hours X productive hourly rate; 3) Uniform Costs are determined by
multiplying the number of peace officers X standard rate of $100. The costs from these three
components are then totaled for the annual claim amount.

The Department of Finance (DOF) requests that the parameters and gmdelmes be amended

- to include a reasonable reimbursement methodology. Under this methodology, a distinct

"base rate" would be calculated for each claimant based on SCO audited amounts for four
years of claims. The annual reimbursement would be the result of multiplying the "base rate”
by the number of covered officers. The base rates would be adjusted annually by an
appropriate factor to capture the normal cost increases. A process for determining mean
reimbursement rates while final reimbursement rates are determined.

Based on the plain meaning of Government Code section 17518.5, the statute defining -
reasonable reimbursement methodology, staff finds that:

o The Department of Finance, the State Controller, affected state agencies, a claimant, or
an interested party is authorized to develop a reasonable reimbursement methodology.

4 POBOR
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e There is no statutory requirement or authority for the Commission to audit reimbursement
* claims and to develop a reasonable rennbursement methodology proposal that comphes
with section 17518.5.

¢ The conditions or criteria for defining a reasonable reimbursement methodology are
defined in section 17518.5 and may not be changed by the Commission.

For the reasons stated in the analysis, staff concludes that the proposed reasonable

reimbursement methodologies submitted by the California State Association of Counties, the

County of Los Angeles, and the Department of Finance do not meet the following conditions in
section 17518.5, and, therefore, must be denied:

(1) The total amount to be reimbursed statewide is equivalent to total estnmated local
agency and school district costs to implement the mandate in a cost-efficient manner.

(2) For 50 percent or more of eligible local agency and school district claimants, the
amount reimbursed is estimated to fully offset their projected costs to implement
the mandate in a cost-efficient manner.

Staff Recommendation
Staff recommends the Commission:

e adopt the proposed amendments to the parameters and guidelines for the Peace Officer
Bill of Rights program, as modified by staff, beginning on page 49; and,

o authorize staff to make any non-substantive, technical corrections to the parameters and
guidelines following the hearing.

5 POBOR
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Requestors

STAFF ANALYSIS

California State Association of Counties
County of Los Angeles

County of San Bernardino

Department of Finance

State Controller's Office

Chronology
11/30/1999

07/27/2000
03/29/2001
10/15/2003

05/05/2005

07/19/2005

04/26/2006

05/23/2006

05/25/2006
05/25/2006

06/15/2006

Commission on State Mandates (Commission) adopts original Statement of
Decision

Commission adopts parameters and guidelines
Commission adopts statewide cost estimate

Bureau of State Audits issues report on Peace Officers' Procedural Bill of
Rights (commonly referred to as POBOR) and Animal Adoption Programs,
Report No. 2003-106

State Controller's Office files proposed amendments to the parameters and
guidelines

AB 138 (Statutes 2005, chapter 72) becomes effective, directing the
Commission to reconsider the original POBOR Statement of Decision by
July 1, 2006

Commission reconsiders POBOR test claim, adopts Statement of Decision,
and directs staff to work with state agencies and interested parties to develop
and recommend a reasonable reimbursement methodology pursuant to
Govemment Code section 17518.5 for mclusmn in the revised parameters and
guidelines’

County of Los Angeles files proposed amendments to the parameters and
guidelines

Commission staff holds first prehearing conference

California State Assoclatlon of Counties files proposed amendments to the
parameters and guidelines®

County of Los Angeles files proposed amendments to the parameters and
guidelines to replace and supersede proposed amendments filed on
May 23, 2006*

2 See Exhibit A.
3 See Exhibit B.
4 See Exhibit C.
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. 06/15/2006 County of San Bernardino files proposed amendments to parameters and
guidelines®
06/29/2006 State Controller’s Office files proposed amendment to parameters and
: guidelines to supersede amendment previously filed on May 5, 2005. 6
06/29/2006 Department of Finance files proposed amendments to parameters and
guidelines’
712712006 Commission staff holds second prehearing conference.
08/04/2006 County of Los Angeles files comments.
City of Sactamento files comments.
Department of Finance files comments.
State Controller's Office files comments.®
08/17/2006 County of Los Angeles files rebuttal comments.
Department of Finance files rebuttal comments.”
- 08/31/2006 Commission issues draft staff analysis and proposed amendments to
parameters and guidelines, as modified by staff.'’
09/08/06 County of Los Angeles requests a pre-hearing conference, an extension of
time to file comments, and a postponement of the hearing'"
09/11/06 County of Los Angeles’ requests are granted.'?
09/22/06 City of Los Angeles and City of Sacramento file comments on the draft staff
_ analysis.
~ 09/28/06 County of Los Angeles files comments on the draft staff analysis.
10/25/06 Pre-hearing conference held. :
10/30/06 County of San Bernardmo and Department of Finance file comments on the
draft staff analysxs
3 See Exhibit D.
$ See Exhibit E.
7 See Exhibit F.
¥ See Exhibit G for all comments.
- ? See Exhibit G.
1% See Exhibit H.
! Exhibit L.
12 Exhibit I.

13 See Exhibit J for all comments to the draft staff analysis.
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Summary of the Mandate

On November 30, 1999, the Commission approved the test claim and adopted the original
Statement of Decision on the POBOR program. The Commission found that certain procedural
requirements under POBOR were rights already provided to public employees under the due
process clause of the United States and California Constitutions. Thus, the Commission denied
the procedural requirements of POBOR that were already required by law on the ground that
they did not impose a new program or higher level of service, or impose costs mandated by the
state pursuant to Government Code section 17556, subdivision (c). Government Code

section 17556, subdivision (c), generally provides that the Commission shall not find costs
mandated by the state for test claim statutes that implement a federal law, unless the test claim
statute mandates costs that exceed the federal mandate. The Commission approved the activities
required by POBOR that exceeded the requirements of existing state and federal law.

On July 27, 2000, the Commission adopted parameters and guidelines that authorized
reimbursement, beginning July 1, 1994, to counties, cities, a city and county, school districts, and
special districts that employ peace officers for the ongoing activities summarized below:

¢ Developing or updating policies and procedures.
e Training for human resources, law enforcement, and legal counsel.
e Updating the status of cases.

e Providing the opportunity for an administrative appeal for permanent, at-will, and
probationary employees that were subject to certain disciplinary actions that were not
covered by the due process clause of state and federal law.

e When a peace officer is under investigation, or becomes a witness to an incident under
investigation, and is subjected to an interrogation by the employer that could lead to
certain disciplinary actions, the following costs and activities are eligible for
reimbursement: compensation to the peace officer for interrogations occurring during
off-duty time; providing prior notice to the peace officer regarding the nature of the
interrogation and identification of investigating officers; tape recording the interrogation;
providing the peace officer employee with access to the tape prior to any further
interrogation at a subsequent time or if any further specified proceedings are
contemplated; and producing transcribed copies of any notes made by a stenographer at
an interrogation, and copies of complaints of reports or complaints made by investigators. .

e Performing certain activities, specified by the type of local agency or school district,
upon the receipt of an adverse comment against a peace officer employee.

A technical correction was made to the parameters and guidelines on August 17, 2000.

In 2005, Statutes 2005, chapter 72, section 6 (AB 138) added section 3313 to the Government
Code to direct the Commission to “review” the Statement of Decision, adopted in 1999, on
POBOR to clarify whether the subject legislation imposed a mandate consistent with California
Supreme Court Decision in San Diego Unified School Dist. v. Commission on State Mandates
(2004) 33 Cal.4th 859 and other applicable court decisions.

On April 26, 2006, the Commission reviewed its original findings and adopted a Statement of
Decision on reconsideration (05-RL-4499-01). The Statement of Decision on reconsideration '
9 POBOR
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became final on May 1, 2006. On review of the claim, the Commission found that the San Diego
Unified School Dist. case supports the Commission’s 1999 Statement of Decision, which found
that the POBOR legislation constitutes a state-mandated program within the meaning of '

“article XIII B, section 6 of the California Constitution for counties, cities, school districts, and
special districts identified in Government Code section 3301 that employ peace officers.

The Commission further found that the San Diego Unified School Dist. case supports the

- Commission’s 1999 Statement of Decision that the test claim legislation constitutes a partial
reimbursable state-mandated program within the meaning of article XIII B, section 6 of the
California Constitution and Government Code section 17514 for all activities previously
approved by the Commission except the following:

o The activity of providing the opportunity for an administrative appeal to probationary and
at-will peace officers (except when the chief of police is removed) pursuant to
Government Code section 3304 is no longer a reimbursable state-mandated activity
because the Legislature amended Government Code section 3304 in 1998. The
amendment limited the right to an administrative appeal to only those peace officers
“who successfully completed the probationary period that may be required” by the
employing agency and to situations where the chief of police is removed. (Stats. 1998,
ch. 786, § 1.)

o The activities of obtaining the signature of the peace officer on the adverse comment or
noting the officer’s refusal to sign the adverse comment, pursuant to Government Code
sections 3305 and 3306, when the adverse comment results in a punitive action protected
by the due process clause'* does not constitute a new program or higher level of service
and does not impose costs mandated by the state pursuant to Government Code
section 17556, subdivision (c).

The Statement of Decision adopted by the Commission on this reconsideration applies to costs
incurred and claimed for the 2006-2007 fiscal year.

Proposed Amendments to the Parameters and Guidelines

The Commission received five proposed amendments to the parameters and guidelines, filed by
the California State Association of Counties, the County of Los Angeles, the County of
San Bernardino, the Department of Finance, and the State Controller's Office, as follows:

The California State Association of Counties (05-PGA-19) requests that the parameters and
guidelines be amended to include a reasonable reimbursement methodology that would
reimburse local agencies $528 per peace officer employed by the agency on January 1 of the
~ claim year, with annual adjustments based on the Implicit Price Deflator.

The County of Los Angeles (05-PGA-18) requests that the parameters and guidelines be
amended to include a reasonable reimbursement methodology that would allow local agencies to

14 Due process attaches when a permanent employee is dismissed, demoted, suspended, receives
a reduction in salary, or receives a written reprimand. Due process also attaches when the
charges supporting a dismissal of a probationary or at-will employee constitute moral turpitude -
that harms the employee’s reputation and ability to find future employment and, thus, a name-
clearing hearing is required. »
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be reimbursed based on approximations of local costs mandated by the state. This proposal is
based on studies of claims data submitted to the Controller's Office for the 2001-2002 through
2004-2005 fiscal years. The County of Los Angeles describes its proposal as a reimbursement
formula which reflects differences in POBOR case loads among local law enforcement agencies
and differences in the numbers of peace officers employed by those agencies. The reasonable
reimbursement methodology is comprised of three components: (1) Unit Case Costs are
determined by multiplying (the number of unit level cases) X (12 standard hours) X (productive
hourly rate); (2) Extended Case Costs are determined by multiplying (the number of extended
cases) X (162 standard hours) X (productive hourly rate); and (3) Uniform Costs are determined
by multiplying (the number of peace officers) X (standard rate of $100). The costs from these
three components are then totaled for the annual claim amount.

In response to the draft staff analysis, the County of Los Angeles contends that the Commission
should approve its time survey forms and instructions with respect to the activities performed by
the agency’s Unit Level, Internal Affairs, and Administrative Appeals unit, and make them
applicable to the time studies used by all claimants.

The County of San Bernardino (05-PGA-20) requests that the parameters and guidelines be
amended to allow claimants to file reimbursement claims based on actual costs or the
CSAC-SB 90 Group reasonable reimbursement methodology proposal of $528 per peace
officer. The County of San Bernardino also proposes amendments to: (1) update the parameters
and guidelines based on the reconsideration; (2) clarify the descriptions of "Interrogations” and
"Adverse Comment" under Section IV. Reimbursable Activities; and (3) update and clarify
Sections V. through X. to conform with recently adopted language.

The Department of Finance (DOF) (05-PGA-22) requests that the parameters and guidelines be
amended to include a reasonable reimbursement methodology. Under this methodology, a
distinct "base rate” would be calculated for each claimant based on the State Controller’s audited
amounts for four years of claims. The annual reimbursement would be the result of multiplying
the "base rate" by the number of covered officers. The base rates would be adjusted annually by
an appropriate factor to capture the normal cost increases. A process for determmmg mean
reimbursement rates while final reimbursement rates are determined.

The State Controller's Office (SCO) (05-PGA-21) requests that the parameters and guidelines
amendment previously filed on May 5, 2005, be superseded by their June 29, 2006 filing. The
SCO proposes changes to clarify reimbursable activities consistent with the Statement of
Decision adopted November 30, 1999, and to add the "time study” language and the
Commission's previously adopted standardized language. The proposed amendments do not
include changes reflected in the Commission's Statement of Decision adopted April 26, 2006.

Discussion

Staff reviewed the proposed amendments to the parameters and guidelines and the comments
received. Non-substantive technical changes were made for purposes of clarification,
consistency with language in recently adopted parameters and guidelines, and conformity to the
Statement of Decision on reconsideration and statutory language. Substantive changes were
considered, and if appropriate, were made as described below.

11 : o - POBOR
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Section IV. REIMBURSABLE ACTIVITIES

Government Code section 17557, subdivision (d), allows local agencies, school districts, and the
state to file a written request with the Commission to amend the parameters and guidelines. Any
amendment to the parameters and guidelines must be consistent with, and not contradict, the

. Statement of Decision. The Statement of Decision is the legal determmatlon on the question of

whether a state mandate exists and, if so, what the mandate is.'* The findings and conclusion in
the Statement of Decision are binding on the parties once it is mailed or served unless a writ of
mandate pursuant to Government Code section 17559 and Code of ClVll Procedure section

1094.5 is issued by a court to set aside the Commission’s decision.!® In addition, the
Commission does not have jurisdiction to retry an issue that has become final. It is a well-settled

- principle of law that an administrative agency does not have jurisdiction to retry a %uestxon that

has become final. If a prior decision is retried by the agency, that decision is void.

Thus, for purposes of this item, the proposed amendments must be consistent with the
Commission’s Statement of Decision adopted in 1999 and the Statement of Decision on
reconsideration adopted on April 26, 2006. The Statement of Decision on reconsideration
amends the 1999 decision and applies to costs incurred and claimed for the 2006-2007 fiscal
year.

- Furthermore, the Commission, when adc;pting parameters and guidelines, or a propbsed

amendment to the parameters and guidelines, has the discretion to determine the most reasonable
methods of complying with the mandate. The most reasonable methods of complying with the
mandate are those methods not specified in statute or executive order that are necessary to carry
out the mandated activity. (Cal. Code Regs., tit. 2, § 1183.1, subd. (a}(4).) Any proposed
method of complying with a mandated activity must be consistent with an activity approved by
the Commission in the Statement of Decision as a reimbursable state-mandated activity.

Thus, for an activity to be reimbursable, it must either be required by the statutes or executive
order found by the Commission in the Statement of Decision to impose a reimbursable state
mandated activity; or be a reasonable method of complying with the statutes or executive order

15 Government Code sections 17500 and 17552; Kinlaw v. State of California (1991) 54 Cal.3d
326, 332-333; and City of Richmond v. Commission on State Mandates (1998) 64 Cal.App.4th
1190, 1201.)

16 California Code of Regulations, title 2, section 1188.2, subdivision (b).

17 See, Heap v. City of Los Angeles (1936) 6 Cal.2d 405, 407, where the court held that the civil
service commission had no jurisdiction to retry a question and make a different finding at a later
time; City and County of San Francisco v. Ang (1979) 97 Cal.App.3d 673, 697, where the court
held that whenever a quasi-judicial agency is vested with the authority to decide a question, such
decision, when made, is res judicata, and as conclusive of the issues involved in the decision as
though the adjudication had been made by the court; and Save Oxnard Shores v. California
Coastal Commission (1986) 179 Cal.App.3d 140, 143, where the court held that in the absence
of express statutory authority, an administrative agency may not change a determination made on
the facts presented at a full hearing once the decision becomes final.
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found by the Commission in the Statement of Decision to impose a reimbursable state-mandated
activity.'®

Ti di . :
The SCO requests that the parameters and guidelines be amended to include language

authorizing the use of time studies to support salary and benefit costs for task-repetitive
activities. The SCO’s proposed language states the following:

Claimants may use time studies to support salary and benefit costs when an

activity is task-repetitive. Time study usage is subject to the time study

guidelines included in the State Controller’s annual claiming instructions. If the

claimant performs a time study, the claimant should separately study Unit Level

cases and Internal Affairs cases, as their caseloads are significantly different in
ize, type, complexity, duration, and volume.'’

The DOF generally agrees with the use of time studies.® The City of Los Angeles agrees with
the use of time studies, but argues that the Commlssnon should include specific language for an
entity’s use of time studies.?! ‘

When BSA audited this program, BSA recognized that there may be instanm when it is
impractical to maintain source documents with the level of detail needed to identify actual costs.
In such cases, BSA acknowledged that a properly prepared and documented time study may be a
reasonable substitute for actual time sheets. BSA concluded, however, that none of the claims of
the four local entities reviewed by BSA used an adequate time study.”? Claimants based the
amount of time they clamed on interviews and informal estimates developed after the related
activities were performed.?

1 The County of San Bernardino, in comments to the draft staff analysis, argues that the analysis
of this item goes beyond the scope of the Legislature’s directive in AB 138 to reconsider the ‘
POBOR decision. The Commission’s jurisdiction for this item is partly based on AB 138, in that
the parameters and guidelines for the POBOR program must conform to the changes adopted by
the Commission in the Statement of Decision on reconsideration. The Commission’s
jurisdiction, however, is also based on several requests to amend the parameters and guidelines,
pursuant to Government Code section 17557, with respect to activities previously found to
constitute reasonable methods of complying with the mandate. Thus, the Commission has
jurisdiction to address all the amendments proposed by the State Controller s Office with respect
to the reimbursable activities.

1% SCO proposal of June 29, 2006, page 2.
20 Exhibit F.
21 Exhibit J.
‘2 Administrative Record for CSM 4499, pp. 1455-1456.

2 Administrative Record for CSM 4499, p. 1453,
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BSA describes the key elements to an adequate time study as follows:

'Key elements of an adequate time study include having employees who are
conducting the reimbursable activities track the actual time they spend when they
are conducting each activity, recording the activities over a reasonable period of
time, maintaining documentation that reflects the results, and periodically
consldennf whether the results continue to be representative of current
processes.

Based on the BSA recommendation, staff has included the following language under
Section IV. Reimbursable Activities:

Claimants may use time studies to support salary and benefit costs when an
activity is task-repetitive. Time study usage is subject to the review and audit
conducted by the State Controller’s Office.

In response to the draft staff analysis, the County of Los Angeles contends that the Commission
should approve its time survey forms and instructions with respect to the activities performed by
the agency’s Unit Level, Internal Affairs, and Admnustratwe Appeals unit, and make them
applicable to the time studies used by all claimants.”* The County of Los Angeles proposes the
following language:

Claimants may use Unit Level, Internal Affairs, and Administrative Appeals time
studies to support salary and benefit costs for reimbursable activities of a
repetitive nature. Time study usage is subject to the time study guidelines
included in the State Controller’s claiming instructions. The addendum contains
acceptable formats and instructions for recording Unit Level, Internal Affairs,
and Administrative Appeals time in performing reimbursable activities.

Staff has not included the language proposed by the State Controller’s Office or the County of

. Los Angeles because the Controller has independent authority to issue time study guidelines and

approve time studies when issuing claiming instructions and auditing reimbursement claims.
(Gov. Code, §§ 17560 and 17561.) The Commission has no authority to approve the State

- Controller’s time study guidelines at the parameters and guidelines stage.

ection IV. A, Admini ive Activiti
Section IV. A (2)
Section IV. A (2) currently authorizes reimbursement for the following activity: “Attendance at

- specific training for human resources, law enforcement, and legal counsel regarding the

requirements of the mandate.”
SCO requests the addition of the following sentence to Section IV. A (2): “The training must

- relate to mandate-reimbursable activities.”

Staff finds that the proposed language is consistent with the Commission’s findings when
adopting the parameters and guidelines by limiting reimbursement for training “regarding the

2 Ibid.
25 Exhibit J.
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requirements of the mandate.” Thus, staff recommends that the Commission add the proposed
language to Section IV. A (2)

Section IV. A (3)
Section IV. A (3) currently states the following: “Updating the status of the POBOR cases.”
SCO requests that Section IV. A (3) be amended as follows (proposed language is underlined):

Updatmg the status mmn_of mmda_mmhm_ POBOR cases. M&Mﬂ
km a

" In response to the SCO proposal the Clty of Sacramento and the City of Los Angeles filed

comments contending that the proposal is too narrow because of the time constraints imposed by
the POBOR legislation.?® The City of Sacramento states the following:

The proposal concerning administrative activities and updatmg the cases is much
too narrowly drawn. There are strict time constraints imposed by POBOR: if the
time limits are not met, the case must be dismissed and no discipline can be
imposed. Therefore, not only must the case filed be updated, but they must be
reviewed in order to make sure that all deadlines have been met. To restrict the
language as desired by the Controller would make it next to impossible to assure
that the time limits set forth in POBOR are met. In order to make sure that the
time lines are met, the case must be reviewed at various points in order to make
sure that all investigations are completed, as well as to make sure all
interrogations are completed timely. This is reasonably necessary in order to
make sure that the time lines are met.

Staff finds that the City’s comments go beyond the scope of the test claim statutes and are not
consistent with the Commission’s findings in the Statement of Decision on reconsideration. As
indicated in footnote 5, page 6 of the Commission’s Statement of Decision on reconsideration
(05-RL~4499-01), the POBOR Act has been subsequently amended by the Legislature. One of
those amendments 1mposed the time limitations described by the City.2” The subsequent
amendments were not pled in this test claim and, thus, they were not analyzed to determine
whether they impose reimbursable state-mandated activities within the meaning of article XIII B,

‘section 6. The City’s arguments relating to the time limitations imposed by subsequent

legislation are outside the scope of the Commission’s decision in POBOR (CSM 4499) Thus,
the City’s rationale is not consistent with the Commission’s findings.

Staff further finds that the SCO proposal is consistent with the Commission’s findings when it
adopted the parameters and guidelines. The Commission adopted the following finding:

% Exhibits G and J.
7 Statutes 1997, chapter 148.




The claimant’s proposed parameters and guldelmes include the followmg
administrative activities:

(1
3. Maintenance of the systems to conduct mandated activities.

(1
The Department of Finance states that the component “maintenance of the
systems to conduct the mandated activities” is too ambiguous. Staff agrees.
Before the test claim legislation was enacted, local law enforcement agencies
were conducting investigations, issuing disciplinary actions, and maintaining files
for those cases. Thus, the component “maintenance of the systems to conduct the
mandated activities” is too broad. Accordingly, staff has modified this

component to provide that claimants are eligible for reimbursement for “updating
the status report of the POBOR cases.”?

Staff has clarified the activity and added the following proposed language to Section IV. C (3):
: Updatmg the status re _MOf the mandate-relmm g POBOR eases m '

Section IV. B, Administrative Appeal :

Govemnment Code section 3304 gives specified officers the right to request an administrative
appeal hearing when any punitive action is taken against the officer, or the officer is denied
promotion on grounds other than merit. Government Code section 3304 states that “no punitive
action, nor denial of promotion on grounds other than merit, shall be undertaken by any public
agency without providing the public safety officer with an opportunity for administrative
appeal.”

Punitive action is defined in Government Code section 3303 as follows:

“For the purpose of this chapter punitive action means any action that may lead
to dismissal, demotion, suspension, reduction in salary,?’ written reprimand, or
transfer for purposes of punishment.”

The California Supreme Court determined that the phrase “for purposes of pumshment” in the
foregoing section relates only to a transfer and not to other personnel actions.>® Thus, in transfer

28 Jtem 10, July 27, 2000 Commission Hearing (Administrative Record (“AR”) for CSM 4499,
p. 901.)

2 The courts have held that “reduction in salary” includes loss of skill pay (McManigal v. City of
.Seal Beach (1985) 166 Cal.App.3d 975, pay grade (Baggett v. Gates (1982) 32 Cal.3d 128, rank
(White v. County of Sacramento (1982) 31 Cal.3d 676, and probatlonary rank (Henneberque v.
City of Culver City (1983) 147 Cal.App.3d 250.

3 White v. County of Sacramento (1982) 31 Cal.3d 676.
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cases, the peace officer is required to prove thét the transfer was intended for purposes of
punishment in order to be entitled to an administrative appeal. If the l:'ansfer is to “compensate
for a deficiency in performance,” however, an appeal is not required.’!

As indicated on page 30 of the Commission’s Statement of Decision on reconsideration
(05-RL-4499-01), the Legislature amended Government Code section 3304 in 1998 by limiting
the right to an administrative appeal to only those peace officers “who [have] successfully
completed the probationary period that may be required” by the employing agency and to
situations where the chief of police is removed. (Stats. 1998, ch. 786, § 1.) Thus, as of
January 1, 1999, providing the opportunity for an administrative appeal to probationary and
at-will peace officers (except when the chief of police is removed) is no longer a reimbursable
state-mandated activity. Therefore, staff proposes that Section IV. B be amended to clarify that
the right to an administrative appeal apphes only to permanent peace officers, as specifically
defined in Government Code section 3301,% and to chiefs of police that are removed from office
under the circumstances specified in the Statement of Decision.

In response to the draft staff analysis, the City of Sacramento argues that under POBOR, all
chiefs of police are entitled to a written notice, the reason for removal, and the opportunity for an
administrative appeal, regardless of whether the reason for removal involves a liberty interest.
Under the POBOR statutes, the City is correct. However, the Commission found in the
Statement of Decision on reconsideration that reimbursement was not required when the charges
. supporting the dismissal of a chief of police constitute moral turpitude, which harms the
employee’s reputation and ability to find future employment, since a due process hearing was
already required under prior state and federal law. Thus, with respect to the removal of the chief
of police, Government Code section 3304 constitutes a reimbursable state-mandated activity only
when local officials want to remove the chief of police under circumstances that do not create a
liberty interest (i.e., the charges do not constitute moral turpitude, which harms the employee’s
reputation and ability to find future employment). This finding is binding on the parties.

The SCO further requests that the last paragraph in Section IV. B (1) and (2) be amended to
clarify that reimbursement for the administrative appeal begins only after the peace officer
requests an administrative appeal, and does not include the costs for the investigation or
preparation of charges that were incurred before the officer requested the appeal. SCO further

3! Holcomb v. City of Los Angeles (1989) 210 Cal.App.3d 1560; Heyenga v. Citj' of San Diego
(1979) 94 Cal.App.3d 756; Orange County Employees Assn., Inc. v. County of Orange (1988)
205 Cal.App.3d 1289.

32 Pursuant to Government Code section 3301, POBOR applies to peace officers as defined in
Penal Code sections 830.1, 830.2, 830.3, 830.31, 830.32, 830.33, except subdivision (), 830.34,
830.35, except subdivision (c), 830.36, 830.37, 830.4, and 830.5. POBOR does notapply to

- reserve or recruit officers, coroners, railroad police officers commissioned by the Governor, or
non-sworn officers including custodial officers and sheriff security officers or police security
officers. (Burden v. Snowden (1992) 2 Cal.4th 556, 569; Government Code section 3301; Penal
Code sections 831, 831.4.)

33 Exhibit J.

3 Heap, supra, 6 Cal.2d 405, 407.
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proposes to clarify that litigation costs incurred in any court challenge to the administrative
decision are not reimbursable. The SCO proposal is as follows:

Ineluded-in-the The foregoing includes only are the preparation and review of the various
documents necessary to commence and proceed with the administrative Mheanng,
exclusive of prior preparation, review, and investigation costs. This includes legal review
and assistance with the conduct of the administrative hearing; preparation and service of
subpoenas, witness fees, and salaries of employee witnesses, mcludmg overtime; the time
and labor of the administrative body and its attendant clerical services; the preparation and

servnce of any rulmgs or orders of the admmlstratlve body m@_mmmm

In response to the SCO request, the City of Sacramento argues that:

This proposal is much too narrowly drawn. Administrative appeal applies only to
those situations where a hearing is not required by Skelly. Accordingly, prior
preparation, review and investigative costs are necessary. Absent POBOR, these
hearings would not take place at all. Thus, investigation and case preparation is
imperative. So, too, defense of litigation is also reasonably necessary. If the
employer wins at the administrative level and the employee wishes to contzst, the
only alternative is litigation.*

For the reasons below, staff finds that the SCO proposal is consistent with the test claim
legislation and the Commission’s decisions. Staff has modified the proposal, however, to clarify
the activities that are not reimbursable.

Government Code section 3304 gives the officer the right to request an administrative appeal
when any punitive action, as defined by Government Code section 3303 is taken against the

- officer, or the officer is denied promotlon on grounds other than merit.* The courts have
concluded that the “limited purpose” of the administrative appeal is to provide the officer with a
chance to establish a formal record of circumstances surroundmg the punitive actionand to .
attempt to convince the employmg agency to reverse its decision.’’ Government Code
section 3304 does not require an agency to investigate or impose disciplinary action against
peace officer employees. When adopting the parameters and guldelmes, the Commission
concluded that:

Local agencies were 1ssumg disciplinary actions before the test claim legislation
was enacted. All that Government Code section 3304, subdivision (b), did was to
require the local agency to provide the procedural protection of an admmlstratwe
appeal for specified disciplinary actions.3®

35 Exhibit G. , |
3 See summary in Baggett v. Gates (1982) 32 Cal.3d 128, 135.
37 Riveros v. City of Los Angeles (1996) 41 Cal.App.4 th1342, 1359.

3 Item 10, July 27, 2000 Commission Hearing (AR for CSM 4499, p. 903).
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As determined by the Commission in the Statement of Decision on reconsideration: “POBOR
deals with labor relations. It does not interfere with the employer’s right to manage and control
its own police department.”® The Second District Court of Appeal also determined that POBOR
is not intended to interfere with a local agency’s right to regulate peace offi cers qualifications
for employment or the causes for which such peace officers may be removed

Thus, the SCO is correct in concluding that investigation costs to prepare disciplinary charges, or
costs to take punitive action against an officer are not reimbursable.

Moreover, the SCO’s request to clarify that litigation costs are not reimbursable is consistent
with the Commission’s findings when it adopted the parameters and guidelines, expressly
denying reimbursement for litigation costs.* '

Thus, proposed Section IV. B, Administrative Activities, states the following:
B. Ammmm '

R P ' : 8— The administrative
appeal actlvmes hsted below apply to permanent mgc_qﬂjm employew;et—m-ll—empleyees—
- 85 defined in Penal Code sections 830.1. 830.2, 830.3, 830.31,
2. 830 cept ivision (e 0.34 ivision (c A
.37 X d 830.5. mlstratrve vmes do n ly to

lowi iviti d i ble;

a. Providing the opportimity for, and the conduct of an administrative appeal hearing for
the following disciplinary actions (Gov. Code, § 3304, subd. (b)):

o transfer of permanent;-prebationary-and-at-will-employees for purposes of
punishment;

e denial of promotion for pennanent,—prebaﬁenaﬁsend-et-vﬁal-l—employees for
reasons other than merit; and

¢ other actions against permanent;-probationary-and-at-willemployees that result in
disadvantage, harm, loss or hardship and impact the career opportunities of the

employee.

% Statement of Decision on reconsideration adopted April 26., 2006, page 39, citing to Sulier v.
State Personnel Bd. (2004) 125 Cal.App.4th 21, 26, and Baggett, supra, 32 Cal.3d 128, 125.

“ Binkley v. City of Long Beach (1993) 16 Cal.App.4th 1795, 1806.
4 Item 10, July 27, 2000 Commission hearing (AR for CSM 4499, pp. 901-905).
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e followi jvitie n i e:
vestigating ¢

b. Writing and reviewing charges.

Providing the opportunity for, and the conduct of an administrative appeal fel-the
follewing-diseiplinary-aetions h fr ovlof echlefo ice under

“2 The City of Sacramento, in comments to the draft staff analysis, argues that “no costs of the
administrative appeal panel are included.” The time and labor of the administrative appeal
hearing body and its attendant clerical services has always been eligible for reimbursement, and
remains eligible for reimbursement under this staff recommendation.
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followin, jvities and costs are rei ble:

a. Inv ing charge

X iting and reviewing ¢ X

iscipli

The City of Sacramento, in comments to the draft staff analysis, also requests reimbursement for
witness preparation and locating and finding witnesses. The City of Sacramento has not filed a
request to amend the parameters and guidelines pursuant to Government Code section 17557 and
the City’s comments have not gone out for comment as required by the Commission’s
regulations. Thus, the Commission does not have jurisdiction to consider these requests.

Section IV, C, Int ati
Introductory Paragraphs in Section IV. C

Government Code section 3303 prescribes procedural protections that apply when a peace officer
is interrogated in the course of an administrative investigation that might subject the officer to
the punitive actions listed in the section (dismissal, demotion, suspension, reduction in salary,
written reprimand, or transfer for purposes of punishment). The introductory paragraphs to
Section IV. C of the parameters and guidelines state the following:

Claimants are eligible for reimbursement for the performance of the activities
listed in this section only when a peace officer is under investigation, or becomes
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a witness to an incident under investigation, and is subjected to an interrogation
by the commanding officer, or any other member of the employing public safety
department, that could lead to dismissal, demotion, suspension, reduction in
salary, written reprimand, or transfer for purposes of punishment. (Gov. Code,
§ 3303.)

Claimants are not eligible for reimbursement for the activities listed in this section
when an interrogation of a peace officer is in the normal course of duty,
counseling, instruction, or informal verbal admonishment by, or other routine or
unplanned contact with, a supervisor or any other public safety officer. Claimants
are also not eligible for reimbursement when the investigation is concerned solely
and directly with alleged criminal activities. (Gov. Code, § 3303, subd. (i).) .

'The SCO proposes the addition of the following three paragraphs to the introduction to clarify
that the costs to investigate and review the allegations, costs to conduct the interrogation, and
case finalization costs are not reimbursable:

Claimants are not eligible for reimbursement for activities occurring prior to the
assignment of the case to an administrative investigator, e.g., taking the initial
complaint; setting up the complaint file; interviewing parties; or reviewing the file
and determining whether it warrants an administrative investigation.

Claimants are not eligible for investigative activities, e.g., assigning an
investigator, reviewing the allegation, communicating with other departments,
visiting the scene of the alleged incident, gathering evidence, identifying and
contacting complainants and witnesses, preparing of the interrogation, reviewing
and preparing interview questions, conducting the interrogation, or reviewing the
responses given by the officers and/or witnesses. _

Claimants are also not eligible for case finalization costs, e.g., preparing case
summary disposition reports, closing the case file, or attending executive review
or committee hearings related to the investigation.

The County of San Bernardino, the City of Sacramento, and the City of Los Angeles contend that
investigation costs and the cost to conduct the interrogation are reimbursable. -

However, as identified below, the Commission has already rejected the arguments raised by the
County and Cities for reimbursement of investigation costs and the cost to conduct the
interrogation. Thus, staff finds that the SCO proposal is consistent with the Commission
findings when adopting the parameters and guxdehnes and the Statement of Declslon on
reconsideration.

- Government Code section 3303, subdivision (a), establishes the timing of the interrogation, and
requires the employer to compensate the interrogated officer if the interrogation takes place
during off-duty time. In other words, the statute defines the process that is due the peace officer
who is subject to an interrogation. This statute does not require the employer to investigate and
review complaints or to conduct interrogations. The Commission adopted the following findings
when adopting the parameters and guidelines:
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The Commission’s Statement of Decision includes the following reimbursable
activity:
Conducting an interrogation of a peace officer while the officer is on duty,

or compensating the peace officer for off-duty time in accordance with
regular department procedures. (Gov. Code, § 3303, subd. (a).)

This activity was derived from Government Code section 3303, subdivision (a),
which establishes the timing and compensation of a peace officer subject to an
interrogation. Section 3303, subdivision (a), requires that the interrogation be
conducted at a reasonable hour, preferably at a time when the peace officer is on
duty, or during the normal waking hours of the peace officer, unless the
seriousness of the investigation requires otherwise. At the test claim phase, the
claimant contended that this section resulted in the payment of overtime to the
peace officer employee. (See page 12 of the Commission’s Statement of
Decision.) o

The claimant’s proposed parameters and guidelines restate the activity as
expressed in the Statement of Decision, but also add “the review of the necessity
for the questioning and responses given” as a reimbursable component. The
claimant’s proposed parameters and guidelines state the following:

Conducting an interrogation of a peace officer while the officer is on duty,
or compensating the peace officer for off-duty time in accordance with
regular department procedures. (Gov. Code, § 3303, subd. (a).)

Included in the foregoing, but not limited thereto, is the review of the
necessity for the questioning and responses given; providing notice to all
parties concerned of the time and place of the interview and scheduling
thereof;, preparation and review of overtime compensation requests;
review of proceedings by counsel. (Emphasis added.) .

Following the pre-hearing conference in this case, staff requested further
comments on the proposed activity “to review the necessity for the questioning
and responses given” to determine if the activity was consistent with, and/or
reasonably related to, the Commission’s Statement of Decision and the activities
mandated by the test claim legislation.

In response to staff’s requést, the claimant asserts that it is more difficult to
prepare for an investigation under POBOR because Government Code
section 3303, subdivision (c), requires that the employee receive prior notice
identifying the nature and subject of the questioning. The claimant states the
following: '

It is more difficult to prepare for an investigation involving a peace officer
than it is for those who are not entitled to POBOR rights. In the normal
due process case involving an employee who is not entitled to POBOR
rights, you do not have to inform the employee about the nature and

- subject of the questioning, and you do not have to prepare questions
focused upon a particular area, seeking to get the information you can
from the employee. In non-POBOR matters, you can explore other areas
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[quote continued] in the questioning as they arise, which allows for a
much more free-form questioning process.

In contrast, however, with employees covered by POBOR, you must tell
the employee prior to the initial questioning what the purpose of the
meeting is, what it is you will be discussing with him or her, and you have
to be prepared to be clearly on point as to where you are going and your
expectations about the questioning process. You cannot engage in broader
questioning for information, because the employee has the right to know
the subject about which he or she is being interrogated. [Footnote
omitted.]

The claimant further states the following:

As any peace officer who is a witness in the course of one individual’s
investigation could become the subject of their own investigation, it is
imperative to do more preparation prior to the initial questioning. We now
perform a more complete review to ascertain that witnesses who may
become subjects are identified prior to interrogation. . . .

Obviously, if you are going to re-interview a peace officer, you have to be
prepared to give them a copy of their prior transcript. You also have to go
back and review it, to make sure where conflicts with what transpired
previously in order to ask intelligent questions. In a non-POBOR matter,
you can follow up by asking additional questions without regard to the
reasons you have the employee in for questioning in the first place.
However, with POBOR, the whole questioning is focused on what you
have identified as the allegation. Thus, the definition of what the
allegations are must come early in the process. If someone calls to
complain about something, the subsequent investigation may bring to light
little about the complaint of the citizen, but may demonstrate-an internal
operating problem or conflict which you have to address. The additional
rights granted by POBOR make that more difficuit as mdxcated above.
[Footnote omitted.]

Staff finds that the activity to review the necessity for the questioning and
responses given is too broad and goes beyond the scope of Government Code
section 3303, subdivision (a), and the Commission’s Statement of Decision.

Government Code section 3303, subdivision (a), addresses only the compensation
and timing of the interrogation. It does not require local agencies to investigate
an allegation, prepare for the interrogation, conduct the interrogation, and review
the responses given by the officers and/or witnesses, as implied by the claimant’s
proposed language. Certainly, local agencles were performing these investigative
activities before POBOR was enacted. **

3 Jtem 10, July 27, 2000 Commission Hearing (AR for CSM 4499, p. 911-912).
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In the Statement of Decision on reconsideration, the Commission concluded that the POBOR
activities are not triggered until the local agency or school district decides to interrogate the
officer, take punitive action against the officer, or place an adverse comment in the officer’s
personnel file. These initial decisions are not expressly mandated by state law, but are governed -
by local policy, ordinance, city charter, or memorandum of understanding.* In Baggett v. Gates,
the Supreme Court clarified that POBOR does not: (1) interfere with the setting of peace
officers’ compensation; (2) regulate qualifications for employment; (3) regulate the manner,
method, times, or terms for which a peace officer shall be elected or appointed; or (4) affect the
tenure of office or purpose to regulate or specify the causes for which a peace officer can be '
removed. These are local decisions. The court found that POBOR only impinges on the local
entity’s implied power to determine the manner in which an employee can be disciplined.**

On pages 38 and 39 of the Statement of Decision on reconsideration, the Commission expressly
concluded that conducting the interrogation and investigative time are nof reimbursable:

In comments to the draft staff analysis, the Counties of Orange, Los Angeles, and
Alameda, and the City of Sacramento contend that the interrogation of an officer
pursuant to the test claim legislation is complicated and requires the employer to
fully investigate in order to prepare for the interrogation. The County of Orange
further states that “[t]hese investigations can vary in scope and depth from abuses
of authority, the use of deadly force, excessive force when injuries may be -
significant, serious property damage, and criminal behavior.” These local
agencies are requesting reimbursement for the time to investigate.

The Commission disagrees and finds that investigation services are not
reimbursable. First, investigation of criminal behavior is specifically excluded
from the requirements of Government Code section 3303. Government Code
section 3303, subdivision (i), states that the interrogation requirements do not
apply to an investigation concerned solely and directly with alleged criminal
activities. Moreover, article XIII B, section 6, subdivision (a)(2), and
Government Code section 17556, subdivision (g), state that no reimbursement is
required for the enforcement of a crime.

The County of Los Angeles supports the argument that reimbursement for
investigative services is required by citing Penal Code section 832.5, which states
that each department that employs peace officers shall establish a procedure to
investigate complaints. Penal Code section 832.5, however, was not included in
this test claim, and the Commission makes no findings on that statute. The
County of Los Angeles also cites to the phrase in Government Code section 3303,
subdivision (a), which states that “{t]he interrogation shall be conducted ...” to
argue that investigation is required. The County takes the phrase out of context.
Government Code section 3303, subdivision (a), states the following:

The interrogation shall be conducted at a reasonable hour,
preferably at a time when the public safety officer is on duty, or -

* Statement of Decision on reconsideration, page 14.

S Baggett v. Gates (1982) 32 Cal.3d 128, 137-140.
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[Quote continued.] during the normal waking hours for the public
safety officer, unless the seriousness of the investigation requires
otherwise. If the interrogation does occur during off-duty time of
the public safety officer being interrogated, the public safety
officer shall be compensated for any off-duty time in accordance
with regular department procedures, and the public safety officer
shall not be released from employment for any work missed.

- Government Code section 3303, subdivision (a), establishes the timing of the
interrogation, and requires the employer to compensate the interrogated officer if
the interrogation takes place during off-duty time. In other words, the statute
defines the process that is due the peace officer who is subject to an interrogation.
This statute does not require the employer to investigate complaints. When
adopting parameters and guidelines for this program, the Commission recognized
that Government Code section 3303 does not impose new mandated requirements
to investigate an allegatlon, prepare for the interrogation, conduct the
interrogation, and review responses given by officers and/or witnesses to an .
investigation. [Footnote omitted.)

Thus, investigation services go beyond the scope of the test claim legislation and
are not reimbursable. As explained by the courts, POBOR deals with labor
relations. [Footnote omitted.] It does not interfere with the employer’s right to
mianage and control its own police department. [Footnote omitted.]

The findings made by the Commission in the Statement of Decision on reconsideration are final
and are binding on the parties. It is a well-settled principle of law that an administrative agency
does not have jurisdiction to retry a 4c%w:st:ion that has become final. If a prior decision is retried
by the agency, that decision is void.

Thus, staff finds that SCO’s proposed language is consistent with the Commission’s findings.
Staff recommends, however, that the language proposed by the SCO be made more specific.
Staff recommends that the first introductory paragraph be modified to incorporate that language
of Government Code section 3301, which specifically identifies the officers entitled to the
procedural protections under POBOR when the employing agency wants to interrogate the
officer. The proposed paragraph states the following: ‘

% See, Heap v. City of Los Angeles (1936) 6 Cal.2d 405, 407, where the court held that the civil
service commission had no jurisdiction to retry a question and make a different finding at a later
time; City and County of San Francisco v. Ang (1979) 97 Cal.App.3d 673, 697, where the court
held that whenever a quasi-judicial agency is vested with the authority to decide a question, such
decision, when made, is res judicata, and as conclusive of the issues involved in the decision as

~ though the adjudication had been made by the court; and Save Oxnard Shores v. California
Coastal Commission (1986) 179 Cal.App.3d 140, 143, where the court held that in the absence
of express statutory authority, an administrative agency may not change a determination made on
the facts presented at a full hearing once the decision becomes final. The Commission’s
Statement of Decision on reconsideration became final when it was mailed or served on

May 1, 2006. (Cal. Code Regs., tit. 2, § 1188.2, subd. (b).)

POBOR
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-The performance of the activities listed

in tlus sectnon mhg;ble_ﬁeu:unmonly when a peace ofﬁoer, Msfmsl_m

W&WMWME under
investigation, or becomes a witness to an incident under investigation, and is
subjected to an interrogation by the commanding officer, or any other member of the
employing public safety department, that could lead to dismissal, demotion,
suspension, reduction in salary, written reprimand, or transfer for purposes of
punishment. (Gov. Code, § 3303.)

In addition, staff has included the activities that are not reimbursable at the end of SectionIV. C
as follows: '

The following activities are not reimbursable:

1.

4.

Activities occurring before the assignment of the case to an administrative
investigator. These activities include taking an initial complaint, setting up the
complaint file, interviewing parties, reviewing the file, and determining whether
the complaint warrants an administrative investigation.

Investigation activities, including assigning an investigator to the case, reviewing
the allegation, communicating with other departments, visiting the scene of the
alleged incident, gathering evndence, ldentlfymg and contacting complamants and
witnesses.

Preparing for the interrogation, reviewing and preparing interrogation questions,
conducting the interrogation, and reviewing the responses given by the officer
and/or witness during the interrogation.

Closing the file, including the pfeparatlon of a case summary disposition reports
and attending executive review or committee hearings related to the investigation.

Section IV. C (1)
Section IV. C (1) currently states the following:

1.

When required by the seriousness of the investigation, compensating the peace officer for
interrogations occurring during off-duty time in accordance with regular department
procedures. (Gov. Code, § 3303, subd. (a).)

Included in the foregoing i is the preparation and review of overtime compensatxon
requests.

The SCO proposes the following amendments to clarify that the interrogators’ time to conduct
the interrogation is not reimbursable:

1.

When required by the seriousness of the investigation compensating the peace officer for
interrogations occurring during off-duty time in accordance with regular department

procedures. (Gov. Code, § 3303, subd. (a).) Interrogators’ time is not reimbursable.

Included in the foregoing is the preparation and review of overtime compensation
requests.
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The County of San Bernardino requests, on the other hand, that the parameters and guidelines be
amended to authorize reimbursement for conducting the interrogation and the investigating
officer’s preparation time for the interrogation. The County of San Bemardmo proposes the
addition of the following italicized language:

. Conducting an interrogation of a peace officer while the officer is on duty, or
compensating the peace officer for interrogations occurring during off-duty time
in accordance with regular department procedures (Gov. Code section 3303,
subd. (a).)

Included in the foregoing is the investigating officer’s preparation time for the
interrogation. Preparation costs are reimbursable to a maximum of 20 hours
with appropriate supporting documentation. Also included is the preparation and
review of overtime compensation requests.

Staff finds that SCO’s proposed sentence that states, “Interrogators time is not reimbursable” is
consistent with the Commission’s findings when adopting the parameters and guidelines. When
the claimant submitted its proposed parameters and guidelines, it requested relmbursement for
“conducting an interrogation of a peace officer while the officer is on duty.™ 7 The Commission
disagreed that conducting the interrogation was reimbursable. The Commission found that the
+ test claim legislation does not require local agencies to investigate an allegation, prepare for the
interrogation, conduct the interrogation, and review the responses given. Local agencies were
conducting interrogations before the enactment of the test claim legislation,*®

These findings were also included in the Statement of Decision on reconsideration. On pages 38
and 39 of the Statement of Decision on reconsideration, the Commission expressly concluded
that conducting the interrogation and investigative time are not reimbursable:

In comments to the draft staff analysis, the Counties of Orange, Los Angeles, and
Alameda, and the City of Sacramento contend that the interrogation of an officer
pursuant to the test claim legislation is complicated and requires the employer to
fully investigate in order to prepare for the interrogation. The County of Orange
further states that “[t]hese investigations can vary in scope and depth from abuses
of authority, the use of deadly force, excessive force when injuries may be
significant, serious property damage, and criminal behavior.” These local
agencies are requesting reimbursement for the time to investigate.

The Commission disagrees and finds that investigation services are not
reimbursable. First, investigation of criminal behavior is specifically excluded
from the requirements of Government Code section 3303. Government Code
section 3303, subdivision (i), states that the interrogation requirements do not
apply to an mvestlgatlon concerned solely and directly with alleged criminal

“7 Ttem 10, July 27, 2000 Commission Hearing (AR for CSM 4499, p. 965.)
4 Administrative Record for CSM 4499, page 912.
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activities. Moreover, article XIII B, section 6, subdivision (a)(2), and
Government Code section 17556, subdivision (g), state that no reimbursement is
required for the enforcement of a crime.

The County of Los Angeles supports the argument that reimbursement for
investigative services is required by citing Penal Code section 832.5, which states
that each department that employs peace officers shall establish a procedure to
investigate complaints. Penal Code section 832.5, however, was not included in
this test claim, and the Commission makes no findings on that statute. The
County of Los Angeles also cites to the phrase in Government Code section 3303,
subdivision (a), which states that “[t]he interrogation shall be conducted ...”to
argue that investigation is required. The County takes the phrase out of context.
Government Code section 3303, subdivision (a), states the following:

The interrogation shall be conducted at a reasonable hour,
preferably at a time when the public safety officer is on duty, or
during the normal waking hours for the public safety officer,
unless the seriousness of the investigation requires otherwise. If
the interrogation does occur during off-duty time of the public
safety officer being interrogated, the public safety officer shall be
compensated for any off-duty time in accordance with regular
department procedures, and the public safety officer shall not be
released from employment for any work missed.

Government Code section 3303, subdivision (a), establishes the timing of the
interrogation, and requires the employer to compensate the interrogated officer if
the interrogation takes place during off-duty time. In other words, the statute
defines the process that is due the peace officer who is subject to an interrogation.
This statute does not require the employer to investigate complaints. When
adopting parameters and guidelines for this program, the Commission recognized
that Government Code section 3303 does not impose new mandated requirements
to investigate an allegation, prepare for the interrogation, conduct the
interrogation, and review responses given by officers and/or witnesses to an
investigation. [Footnote omitted.]

Thus, investigation services go beyond the scope of the test claim legislation and
are not reimbursable. As explained by the courts, POBOR deals with labor
relations. [Footnote omitted.] It does not interfere with the employer’s right to
manage and control its own police department. [Footnote omitted.]

These findings are binding on the parties.** Thus, staff has added the following proposed
language at the end of Section IV. to identify the activities that are not reimbursable.

Preparing for the interrogation, reviewing and preparing interrogation questions,
conducting the interrogation, and reviewing the responses given by the officer
and/or witness during the interrogation.

¥ Heap, supra, 6 Cal.2d 405, 407.
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However, staff finds that the SCO’s second proposed sentence is vague and ambiguous, and may
already be covered by the parameters and guidelines. The second proposed sentence states that:
“Claimants are not eligible for reimbursement under interrogation when a peace officer being
investigated under POBOR is not subjected to an interview or interrogation, but is subject to
possible sanctions.” The City of Sacramento argues that this sentence:

...makes no sense whatsoever. It may be possible during the investigation and
interrogation of other officers to ascertain that the officer, who is the subject of
the investigation, did not commit the misconduct at issue, but was done by
another officer. If the interrogation involves a witness officer, to whom the
POBOR rights attach, the interrogation should be compensable.”

When adopting the parameters and guidelines, the Commission concluded that the rights under
Government Code section 3303 attach when a peace officer is interrogated as a witness to an
incident, even if the officer is not under investigation since the ofﬁcer s own actions regarding
the incident can result in punitive action following the interrogation.”® Thus, the Commission
included the following language in the parameters and guidelines:

~ Claimants are eligible for reimbursement for the performance of the activities
listed in this section only when a peace officer is under investigation, or becomes
a witness to an incident under investigation, and is subjected to an interrogation
by the commanding officer, or any other member of the employing public safety
department, that could lead to dismissal, demotion, suspension, reduction in
salary, written reprimand, or transfer for purposes of punishment. (Gov. Code, §
3303.) (Emphasis added.)

Although the SCO’s proposed language appears to clarify that reimbursement for the activities
identified in the parameters and guidelines is not required when the peace officer witness is not
subject to an interrogation, the italicized language above already addresses that issue. Thus, staff
has not included the second proposed language in the parameters and guidelines.

Accordingly, staff proposes the following amendments to Section IV. (C)(1):
The following activities are reimbursable:
1. When required by the seriousness of the mvesngatlon, compensating the peace offioer for

interrogations occurring during off-duty time in accordance with regular department
procedures. (Gov. Code, § 3303, subd. (a).)

l-ne&uded—m-the—feregemg—ns—the pPreparation and review of overtime compensation
requests are reimbursable. -

Section IV. C (2)
Section IV. C (2) currently states the following:

2. Providing prior notice to the peace officer regardmg the nature of the
interrogation and identification of the investigating officers. (Gov. Code,
§ 3303, subds. (b) and (¢).)

% Item 10, July 27, 2000 Commission Hearing (AR for CSM 4499, pp. 908-910.)
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Included in the foregoing is the review of agency complaints or other documents
to prepare the notice of interrogation; deterinination of the investigating officers;
redaction of the agency complaint for names of the complainant or other accused
parties or witnesses or confidential information; preparation of notice or agency
complaint; review by counsel; and presentation of notice or agency complaint to
peace officer.

The SCO requests the foilowing amendments to the second paragraph:

Included in the foregoing is the review of agency complaints or other documents
to prepare the notice of interrogation; identification determinatien of the
investigating officers; redaction of the agency complaint for names of the
complainant or other accused parties or witnesses or of other confidential
information; preparation of notice or agency complaint; review by counsel; and
presentation of notice or agency complaint to peace officer.

The City of Sacramento contends that the SCO proposal is too limited. The City argues that:

...-it is imperative that it not be just the identification of the investigating officers,
but determining who will, in fact, do the questioning. Often determining the
investigating officer will have an impact on the outcome of the questioning.-
Accordingly, limiting the notice to just identifying the questioning officers is far
too limited.

Staff agrees that the word “determination” is too broad and goes beyond the procedural
protection required by Government Code section 3303, subdivisions (b) and (c). '
Subdivisions (b) and (c) require the employer, prior to interrogation, to inform and provide
notice of the nature of the investigation and the “identity” of all officers participating in the
interrogation. Government Code section 3303, subdivisions (b) and (c), state the following:

(b) The public safety officer under investigation shall be informed prior to the
interrogation of the rank, name, and command of the officer in charge of the _
interrogation, the interrogating officers, and all other persons to be present during .
the interrogation. All questions directed to the public safety officer under '
interrogation shall be asked by and through no more than two interrogators at one
time. .

(c) The public safety officer under investigation shall be informed of the nature of -
the investigation prior to any interrogation.

The verb “determine” means “to establish or ascertain definitely, as after consideration,
investigation, or calculation.’! To “identify” means “to establish the identity of.”*
Government Code section 3303, subdivision (c), simply requires the agency to provide the
officer with notice identifying the interrogating officers. It does not require the agency to
investigate or determine who the officer will be. As determined by the Commission,

5! Webster’s Il New College Dictionary, page 308.

* 2 1d, at page 548. _ , ' '
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Government Code section 3303 does not require the local agency to investigate an alle 5§atlon,
prepare for the interrogation, conduct the interrogation, or review the responses given.

Thus, staff recommends that the Commission change the word “determmatlon to
“identification” in the parameters and guidelines.

Staff also recommends the Commission delete the activities redacting the agency complaint for
names of the complainant, parties, or witnesses, and preparing the agency complaint. These
activities go beyond the scope of Government Code section 3303, subdivisions (c) and (d), and
the Commission’s Statement of Decision finding that the activity of provndmg notice before the
interrogation was relmbursable

Accordingly, staff proposes the following amendments:
2. Provndmg pﬁer notice to the peace ofﬁcer m_th_ﬂm regafdmg—the

Code§3303subds (b) and (c))

c. tion o tice.
d. view ti c 1

e. vidi ic e c i i ion.
Section IV. C (3), (4), and (5) '
Section IV. C (3) states the following:

3. Tape recording the interrogation when the peace oﬂ'lcer employee records the
mterrogatlor_l (Gov. Code, § 3303, subd. (g).)

Included in the foregoing is the cost of tape and storage, and the cost of transcription.

53 Statement of Decision on reconsideration, page 39.
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The SCO proposes that Section IV. C (3) be amended as follows:

3. Tepe tRecording the interrogation when the peace officer employee records the
interrogation. (Gov. Code, § 3303, subd. (g).)

Included in the foregomg is the cost of tape g;g and storage, and the cost of

The SCO also proposes to delete the word “tape” before “recordmg’ in Section IV. C (4) and 4).

The County of San Bernardino and the City of Sacramento agree with the deletion of the word
“tape” in Section IV. C (3), (4), and (5), since they recognize that agencies use other media for
recording. Staff agrees and recommends that the Commission adopt the SCO proposal to delete
the word “tape.”

However, the City of Sacramento contends that the costs to record the interrogation'and the
transcription costs of peace officer complainants are reimbursable. The City argues as follows:

We have no problem with eliminating the word “tape” concerning recording, as
we understand that other agencies use various media for the recordation.
However, we want to make clear that the recordation of the interrogation,
regardless of the media, is found to be reimbursable.

We do, however, have a problem with excluding the transcription cost of any
peace officer complainant(s). When a peace officer complains, that officer is
nonetheless afforded POBOR rights, in the event that something he or she says
may result in discipline for misfeasance, or more probably, nonfeasance.

Staff finds that the SCO proposed language clarifies that the investigator’s time to record the
interrogation is not reimbursable. The proposed language is consistent with the record and the
Commission’s findings in the Statement of Decision (CSM 4499). Page 859 of the record for
CSM 4499 is the Commission’s Statement of Decision, dated November 30, 1999, on the issue
of tape recording the interrogation. Based on testimony of the claimant, the Commission
approved reimbursement for tape recording the interrogation when the employee records the
interrogation. According to the claimant, a tape recorder is simply placed on a desk by the
interrogator during the interrogation. > When the claimant submitted its proposed parameters
and guidelines, it requested reimbursement for “conducting an interrogation of a peace officer
while the officer is on duty.”>® The Commission disagreed that conducting the interrogation was

. reimbursable. The Commission adopted the staff finding and recommendation that the test claim
legislation does not require local agencies to investigate an allegatlon, pt;pare for the
interrogation, conduct the interrogation, and review the responses given.” Thus, reimbursement
for the salary of the individual or individuals conducting the interrogation is not relmbursable
The Commission mcluded this finding in the Statement of Decision on reconsideration.”

4 Administrative Record for CSM 4499, page 873.
55 Administrative Record for CSM 4499, page 965.
56 Administrative Record for CSM 4499, page 912.
57 Statement of Decision on reconsideration, pages 38 and 39.
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Staff further agrees with the SCO that any costs incurred for non-sworn officers are not
reimbursable. By the terms set forth in Government Code section 3301, POBOR expressly
applies to “peace officers specified in Sections 830.1, 830.2, 830.3, 830.31, 830.32, 830.33,
except subdivision (e), 830.34, 830.35, except subdivision (c), 830.36, 830.37, 830.4, and 830 5
of the Penal Code.” The legislation, however, does not apply to reserve or recruit officers,*®
coroners, or railroad police officers commissioned by the Governor. Non-sworn oﬂicers, such as
custodial officers and sheriffs or police security officers, are not “peace officers.” The
Legislature has made clear, in Penal Code section 831.4, subdivision (b), that “[a] sheriff’s or
police security officer is not a peace officer nor a public safety officer as defined in Section 3301
of the Government Code [POBOR].”

Thus, staff recommends that the word “tape” be deleted from Sections IV. (C)(3), (4), and (5),
. and that Section IV. (C)(3) be further amended as follows:

3. Fape rRecording the interrogation when the peace officer employee records the
interrogation. (Gov. Code, § 3303, subd. (g).)

Ineluded-in-the-foregoing-is-the The cost of tape media and storage, and the cost of
transcrlptlon m_mbmgb; lhc___mxatszr_s_tun_mimmgmm

Government Code sections 3305 and 3306 provide that no peace officer shall have any adverse
comment entered in the officer’s personnel file without the peace officer having firstreadand -
signed the adverse comment. If the peace officer refuses to sign the adverse comment, that fact
“shall” be noted on the document and signed or initialed by the peace officer. In addition, the
peace officer “shall” have 30 days to file a written response to agy adverse comment entered in
the personnel file. The response “shall” be attached to the adverse comment.

As indicated on page 42 of the Commission’s Statement of Decision on reconsideration, the
Commission, based on the Supreme Court’s decision in San Diego Unified School District v.
Commission on State Mandates (2004) 33 Cal.4th 859, 888-889, denied the activities of
obtaining the signature of the peace officer on the adverse comment or noting the officer’s
refusal to sign the adverse comment, when the adverse comment results in a punitive action
protected by the due process clause as follows:

The Commission finds that obtaining the officer’s signature on the adverse
comment or indicating the officer’s refusal to sign the adverse comment, when the
adverse comment results in a punitive action protected by the due process clause,
are designed to prove that the officer was on notice about the adverse comment.
Since providing notice is already guaranteed by the due process clause of the state
and federal constitutions under these circumstances, the Commission finds that
the obtaining the signature of the officer or noting the officer’s refusal to sign the
adverse comment is part and parcel of the federal notice mandate and results in
“de minimis” costs to local government.

58 Burden v. Snowden (1992) 2 Cal.4th 556, 569.

59 Penal Code sections 831, 831.4.
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Therefore, the Commission finds that, under current law, the Commission’s
conclusion that obtaining the signature of the peace officer on the adverse
comment or noting the officer’s refusal to sign the adverse comment, when the
adverse comment results in a punitive action protected by the due process clause
is not a new program or higher level of service and does not impose costs
mandated by the state. Thus, the Commission denies reimbursement for these
activities.
Staff recommends that the Commission amend the parameters and guldelmes to delete these
activities.

The SCO also proposes to amend the mtroductory paragraph to Section IV. D, as follows

Maw (Gov. Code, §§ 3305 and 3306) )
The SCO further requests that the following language be added to the end of Section IV. D:

StafF finds that the SCO’s proposal to limit reimbursement to those activities occurring after an
officer is investigated that results in a “recommended” adverse comment is not consistent with
the test claim legislation and the Commission’s decision on reconsideration. Pursuantto
Government Code section 3305, an officer has the right to notice and to provide a response when
“any” adverse comment is placed in the officer’s personnel file. When interpreting this statute,
the Third District Court of Appeal, in Sacramento Police Officers Association v. Venegas,
concluded that an adverse comment includes any document that creates an adverse impression
that could influence future personnel decisions, including decisions that do not constitute
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- discipline or punitive action. "I'he court further found that citizen complaints that are not
investigated can be an adverse comment. The court stated the following:

The events that will trigger an officer’s rights under those statutes [sections 3305
and 3306] are not limited to formal disciplinary actions, such as the issuance of
letters of reproval or admonishment or specific findings of misconduct. Rather,
an officer’s rights are triggered by the entry of any adverse comment in a
personnel file or any other file used for a personnel purpose. [Citation omitted.]

Aguilar [v. Johnson (1988)] 202 Cal.App.3d 241, addressed the meaning of an
adverse comment for the purposes of sections 3305 and 3306 of the Bill of Rights
Act. It noted: “Webster defines comment as ‘an observation or remark expressing
an opinion or attitude ...” (Webster’s Third New Intern. Dict. (1981) p. 456.)
‘Adverse’ is defined as ‘in opposition to one’s interest: Detrimental,
Unfavorable.” (Id. at p. 31.)” (Aguilar, supra, 202 Cal.App.3d at p. 249.) Thus,
for example, under the ordinary meaning of the statutory language, a citizen’s
complaint of brutality is an adverse comment even though it was “uninvestigated”
and the chief of police asserted that it would not be considered when personnel
decisions are made. (/d. at pp. 249-250 .)

We find the reasoning in Agwlar persuasive, as did the Supreme Court in County
of Riverside, supra, 27 Cal.4th 793. In its usual and ordinary import, the broad
language employed by the Legislature in sections 3305 and 3306 does not limit
their reach to comments that have resulted in, or will result in, punitive action
against an officer. The Legislature appears to have been concerned with the
potential unfairness that may result from an adverse comment that is not

. accompanied by punitive action and, thus, will escape the procedural protections
available during administrative review of a punitive action. As we will explain,
even though an adverse comment does not directly result in punitive action, it has
the potential of creating an adverse impression that could influence future
personnel decisions concerning an officer, including declsmns that do not
constitute discipline or punitive action. [Citation omitted. 1

The Commission noted the Venegas case on pages 42 and 43 of the Statement of Decision on

reconsideration as follows:

Finally, the courts have been clear that an officer’s rights under Government Code
sections 3305 and 3306 are not limited to situations where the adverse comment
results in a punitive action where the due process clause may apply. Rather, an
officer’s rights are triggered by the entry of “any” adverse comment in a
personnel file, “or any other file used for personnel purposesé” that may serve as a
basis for affecting the status of the employee’s employment.”” In explaining the
point, the Third District Court of Appeal stated: “[E]ven though an adverse
comment does not directly result in punitive action, it has the potential for
creating an adverse impression that could influence future personnel decisions

 Sacramento Police Officers Association v. Venegas (2002) 101 Cal.App.4th 916, 925-926.
8 Sacramento Police Officers Assn. v. Venegas (2002) 101 Cal.App.4th 916, 925.
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[quote continued] concerning an ofﬁcer, including decisions that do not
constitute discipline or punitive action.”* Thus, the rights under sections 3305
and 3306 also apply to uninvestigated complaints. Under these circumstances
(where the due process clause does not apply), the Commission determined that
the Legislature, in statutes enacted before the test claim legislation, established
procedures for different local public employees similar to the protections required
by Government Code sections 3305 and 3306. Thus, the Commission found no
new program or higher level of service to the extent the requirements existed in
prior statutory law. The Commission approved the test claim for the activities
required by the test claim legislation that were not previously required under
statutory law. [Footnote omitted.] Neither San Diego Unified School Dist., nor
any other case, conflicts with the Commission’s findings in this regard.
Therefore, the Commission finds that the denial of activities following the receipt
of an adverse comment that were required under prior statutory law, and the
approval of activities following the receipt of an adverse comment that were not
required under prior statutory law, was legally correct.

Thus, staff recommends that the introductory paragraph identify and clarify the officers that
receive the right to notice and to respond to an adverse comment under POBOR as follows:

Performmg the followmg activities upon recelpt of an adverse comment w

(Gov. Code, §§ 3305 and 3306)

 Staff further recommends that the end of the adverse comment section clearly identify what is
reimbursable and what is not reimbursable as follows: .

€ Id. at page 926.

%3 The adverse comment activities do not apply to reserve or recruit officers; coroners; railroad
police officers commissioned by the Governor; or non-sworn officers including custodial
officers, sheriff security officers, police security officers, or school security officers. (Burden v.
Snowden (1992) 2 Cal.4th 556, 569; Government Code section 3301; Penal Code sections 831,
8314.)
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3.

4

1 vestigating a int.

2. iewi lainant

3. _Preparing a complaint investigation report.

Sections IV, and V. Reasonable Reimbursement Methodology

“‘Upon adoption of the POBOR Statement of Decision on reconsideration, the Commission
directed staff to form a working group to develop a reasonable reimbursement methodology to
reimburse local governments for state-mandated costs. The California State Association of
Counties (CSAC), the County of Los Angeles, and the DOF filed proposals. If the Commission
adopts a reasonable reimbursement methodology, additional language would be added to
SectionsIV.and V.

In adopting parameters and guidelines, the Commission may adopt a reasonable reimbursement
methodology as defined in Government Code section 17518.5.% ,

A reasonable reimbursement methodology is defined in Government Code section 17518.5, as
follows:

(b) "Reasonable reimbursement methodology" means a formula for reimbursing local agency
and school district costs mandated by the state that meets the following conditions:

(1) The total amount to be reimbursed statewide is equivalent to total estimated local

agency and school district costs to implement the mandate in a cost-efficient manner.

(2) For 50 percent or more of eligible local agency and school district claimants, the
amount reimbursed is estimated to fully offset their projected costs to implement
the mandate in a cost-efficient manner.

(c) Whenever possible, a reasonable reimbursement methodology shall be based on general
allocation formulas, uniform cost allowances, and other approximations of local costs
mandated by the state rather than detailed documentation of actual local costs. In cases
when local agencies and school districts are projected to incur costs to implement a
mandate over a period of more than one fiscal year, the determination of a reasonable
reimbursement methodology may consider local costs and state reimbursements over a
period of greater than one fiscal year, but not exceeding 10 years.

% Government Code section 17557, subdivision (b).
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(d) A reasonable reimbursement methddology may be developed by any of the following:
(1) The Department of Finance.
(2) The State Controller.
(3) An affected state agency.
(4) A claimant.
(5) An interested party.

Issuel: Isthe Commission authorized to develop and propose a reasonable
: reimbursement methodology, as defined in Government Code section 17518.5"

In comments filed on the draft staff analysis, claimants are critical of the Comm1ssnon staff's
reliance on the statutory definition of reasonable reimbursement methodology. Claimants argue
that Commission staff should develop and propose alternatives to the pending proposals.

Government Code section 17518.5 provides that "[a] reasonable relmbursement methodology
may be developed by any of the following:

a. The Department of Finance.

b. The State Controller.

c. An affected state agency.
-d. A claimant.

e. An interested party.”

Based on the plain meaning of the statute, the Department of Finance, the State Controller, an
affected state agency, a claimant, or an interested party are authorized to develop a reasonable
reimbursement methodology. There is no statutory requirement or authority for the Commission
to develop and submit alternatives to reasonable reimbursement methodology proposals.

Issue2:  Is the Commission required to develop "reasonable criteria" that it would
accept in order to establish a reasonable reimbursement methodology?

In view of staff's findings that the CSAC and County of Los Angeles proposals for a reasonable
reimbursement methodology do not comply with the statutory deﬁmtlon, claimants request that
Commission staff develop "reasonable criteria that it would accept in order to establish a
reasonable reimbursement methodology."®®

Government Code section 17518.5 defines reasonable reimbursement methodology as a
proposed formula for reimbursing local government costs that meets the following two
conditions: :

e The total amount to be reimbursed statewide is equivalent to total estimated local agency and
school district costs to implement the mandate in a cost-efficient manner.

85 See Exhibit J, Clty of Sacramento's Comments on the Draft Staff Analysis, dated September
22, 2006, page 434.

POBO!
39 AmendmuntoPs&Gl:




e For 50 percent or more of eligible local agency and school district claimants, the amount
reimbursed is estimated to fully offset their projected costs to implement the mandate in a
cost-efficient manner.

These conditions or "criteria" are defined in statute and may not be changed by the Commission.
However, the Commission may detemune what types of evidence it may rely upon to establish
these two conditions.

Issue3: Isthe CSAC proposal a "reasonable reimbursement methodology," as defined
in Government Code section 17518.5?

Background

CSAC requests that the parameters and guidelines be amended to allow claimants to "calculate
the annual claim amount by multiplying the number of peace officers employed by a local
agency on January 1 of the claim year by $528 beginning with the 2006-2007 fiscal year.
Subsequent year claims shall be adjusted by the implicit price deflator.” :

The estimate of $528 per officer is derived from a report from the SCO and statistics supplied by
Peace Officers Standards and Training (POST). According to CSAC, the SCO report includes
the name of the claimants who filed POBOR reimbursement claims for fiscal year 2001-2002,

the amount each claimant filed, the number of POBOR cases in progress at the beginning of the
fiscal year and the number of POBOR cases added during the fiscal year. CSAC's analysis
considers both cases in progress and cases added during the fiscal year. The total number of _
swom officers from POST's year 2000 online statistical report was matched with each claimant.
Claimants who were missing either the number of cases or number of sworn officers were
eliminated from the analysis. The resulting sample consists of 184 claimants.

For each claimant, CSAC divided the actual amount claimed by the total number of sworn
officers to determine the cost per officer. The cost per officer for the 184 claimants was totaled,
then divided by 184 to establish the $528 average cost per officer.

Comments

. The CSAC proposal is supported by the County of Los Angeles, County of San Bernardino, and
City of Los Angeles, and is opposed by the DOF and SCO. The City of Sacramento has "no
problem" with this proposal.

The City of Los Angeles is critical of the draft staff analysis and its dismissal of "all RRM
proposals as submitted for failure to comply with law in that they do not prove that the rate
reflects the performance of activities in a cost-efficient manner.” The City of Los Angeles
believes that "a cost-per-officer approach is the best methodology and should be adopted by the
Commission at its hearing with direction to Staff and an invitation to interested parties to work
together to achieve a dollar amount to satisfy the Commission.” %

The City of Sacramento filed the following comments on the draft staff analysis:

o There is no requirement that all claims be audited before an RRM can be adopted.

% See Exhibit J, page 419. | |
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e Rather than examining the request of $528/officer, and proposing an alternative that
allowed 55% of the total costs or $290.40 per officer, the Commission [staff] denied the

[CSAC] request in its entirety.

e The transaction costs to both State and local government in tracking and documenting
costs of POBOR are substantial ... the costs to the SCO for its audits is substantial.

In its comments on the draft staff analysns, County of San Bernardino agrees with the comments
by the City of Sacramento.”’

DOF believes that the CSAC proposal would result in payments to local governments for
activities that were not deemed reimbursable by the Commission. - DOF also notes that the
proposed reimbursement rate was developed using data contained in unaudited claims. DOF
cites reviews conducted by the Bureau of State Audits (BSA) and the SCO, finding that a large
portion of the costs claimed as reimbursable by local agencies may be invalid and/or
_unsupported.

In its comments on the draft staff analysis, DOF states that it would "prefer a reimbursement
methodology that utilizes unit costs or other data to eliminate the need for actual cost reporting.
If an alternative reimbursement methodology is adopted by the Commission, Finance
recommends that it be the only mechanism for reimbursement of POBOR related activities.
Providing an actual cost option could increase state costs by allowing local governments to
choose the method yielding the highest reimbursement rate and would hinder efforts to
streamline the claims process.

SCO's comments are based on the definition of reimbursable activities in the Statements of
Decision, final staff analysis to the parameters and guidelines, and parameters and guidelines,
and consistent with the position of the BSA in its published 2003 audit report on POBOR. The
SCO is concerned that the CSAC proposal is based on "filed claims rather than on reimbursable
activities" adopted by the Commission and that as much as 75% of the $528 rate may be for
activities not reimbursable under POBOR.

Analysis _

Staff reviewed the CSAC proposal and its underlying documentation and concludes that it is not
a reasonable reimbursement methodology because it does not satisfy the conditions specified in
Government Code section 17518.5. The statutory definition of reasonable reimbursement
methodology requires that the proposed formula for reimbursing local agency and school district
costs mandated by the state meets these conditions:

(1) The total amount to be reimbursed statewide is equivalent to total estlmated
costs to implement the mandate in a cost-efficient manner.

(2) For 50 percent or more of eligible ... claimants, the amount reimbursed is
estimated to fully offset their projected costs to implement the mandate in a cost-
efficient manner. :

67 See Exhibit J, page 460.

%8 See Exhibit J, page 453.
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If CSAC's proposed $528 is applied to 184 eligible claimants and multiplied by 52,914 peace
officers employed by these claimants, the total amount to be reimbursed would be appmxxmately
-$28 million instead of $36 million. Adoption of the CSAC proposal would result in the total
amount reimbursed being less than the total amount claimed. However, there is no evidence that
the total amount that would be reimbursed is equivalent to total estimated claimant costs to
implement the mandate in a cost-efficient manner. CSAC's proposal is based on actual costs
claimed for the 2001-2002 fiscal year. This is the same fiscal year that is the subject of the 2003
BSA report cited by the SCO and DOF.

" The BSA report reviewed the costs claimed for the Peace Officers Procedural Bill of Rxghts
mandate. In summary, BSA stated that the local entities reviewed:

Claimed costs under the peace officer rights mandate for activities that far exceed the
Commission on State Mandates (Commission) intent.

Lacked adequate supportmg documentation for most of the costs claimed under the peace
officer rights mandate..

The BSA results in brief stated,

... Based on our review of selected claims under each mandate, we question a high
proportion of the costs claimed under the peace officer rights mandate ... In particular,
we question $16.2 million of the $19.1 million in direct costs that four local entities
claimed under the peace officer rights mandate for fiscal year 2001-02 because they
included activities that far exceed the Commission's intent. Although we noted limited
circumstances in which the commission's guidance could have been enhanced, the
primary factor contributing to this condition was that local entities and their consultants
broadly interpreted the Commission's guidance to claim reimbursement for large portions
of their disciplinary processes, which the Commission clearly did not intend. . ..

The 184 eligible claimants in the CSAC sample claimed a total of $36,168,183 in fiscal year
2001-2002. The BSA questioned $16.2 million in direct costs claimed by four audited claimants
that are included in the CSAC sample. The BSA questioned amount is 45% of the total amount
claimed by the CSAC sample that was used to calculate the $528 rate. The BSA audit finding
provides evidence that the total amount that would be reimbursed under the CSAC formula is not
equivalent to total estimated claimant costs to implement the mandate in a cost-efficient manner.
Thus, staff finds that the CSAC proposal does not satisfy the first condition.

As to the second condition, if 184 eligible claimants are reimbursed $528 per peace officer, more
than 75% of the claimants would be reimbursed more than the actual amount claimed and
receive an over payment of more than $8 million. Accordingly, staff finds that the amount that
would be reimbursed under the CSAC proposal does not fully offset their projected costs to
implement the mandate in a cost-efficient manner because it would result in overpayment of 75%
of the claimants. Thus, staff finds that the CSAC proposal does not satisfy the second condition.

Therefore, staff concludes that the CSAC proposal of $528 per officer is not a reasonable
reimbursement methodology because it does not satnsfy the conditions required under
Government Code section 17518.5.

% Bureau of State Audits Report, see Administrative Record for CSM-4499, page 1412.
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Issued:  Isthe County of Los Angeles pfopo_sa] a reasonable reimbursement
methodology, as defined in Government Code section 17518.5?

Bac und

The County of Los Angeles (LA County) requests that the parameters and guidelines be
amended to include a reasonable reimbursement methodology that would allow local agencies to
be reimbursed based on approximations of local costs mandated by the state. This proposal is
based on studies of claims data submitted to the SCO for the 2001-2002 through 2004-2005
fiscal years. LA County describes its proposal as a reimbursement formula which reflects
differences in POBOR case loads among local law enforcement agencies and differences in the
numbers of peace officers employed by those agencies. The reasonable reimbursement
methodology is comprised of three components: (1) Unit Case Costs are determined by
multiplying (the number of unit level cases) X (12 standard hours) X (productive hourly rate);
(2) Extended Case Costs are determined by multiplying (the number of extended cases) X

(162 standard hours) X (productive hourly rate); and (3) Uniform Costs are determined by
multiplying (the number of peace officers) X (standard rate of $100). The costs from these three
components are then totaled for the annual claim amount. Each formula is reviewed below.

1. Unit Case Costs
Number of Standard : :
Unit Cases X  Hours X Productive Hourly Rate =  Total

12

LA County defines a "unit case" as a POBOR case that requires less than 60 hours of
reimbursable activities.

LA County conducted a time study from May-October 2004 to measure the amount of time spent
on reimbursable POBOR activities™ for "unit" level cases initiated during May 2004. According
to the narrative, the sample size of 44 cases represented approximately 5% of the average unit
level cases filed each year for the past five years. Sheriff's case staff was instructed to record
time spent on performing "reimbursable activities," as noted in the POBOR parameters and
guidelines. LA County checked the time logs to ensure that activity descriptions were
appropriately categorized and evaluated them to ensure that the proper activities were time
studied.

From this study, LA County reports that time logs on 18 unit-level POBOR cases resulted in the
performance of 12 hours of reimbursable activities. The times reported for a unit level case
ranged from a low of two hours (120 minutes) to a high of 57.3 hours (3440 minutes).

Based on this time study, LA County proposes that a standard time of 12 hours be used for
reimbursement of "unit level cases."

™ Review of the circumstances or documentation which led to initiating the POBOR caSe;
conduct of a POBOR investigation including interrogating the officer and witnesses; preparation
and review of the complaint or adverse comment for the officer's review and signature.

43 | POBOR

Amendment to Ps&Gs




2 Extended Case Costs

Number of Standard
Extended Cases X Hours X Productive Hourly Rate =  Total
162 $

An "extended case” is defined as a POBOR case that requires more than 60 hours of
reimbursable activities. For fiscal year 2003-2004, LA County employees performed 26,405
hours of reimbursable activities on 163 cases. These hours were claimed under the
Reimbursable Component of "Interrogations.” LA County divided the total number of hours by
the number of cases worked to calculate the proposed standard time of 162 hours for each
extended case.. The lowest average number of hours for an extended case was reported to be 64
hours of reimbursable activities.

3 Uniform Costs

Number of ' Standard
Peace Officers =+ X Rate =  Total
$100

LA County also proposes that each claimant be reimbursed $100 for each peace officer
employed by the junsdlctlon on January l" of the claim year.

C sAn t Data

LA County compared summary data based on its proposal with summary SCO data. The SCO
data for four years (2001-2002 through 2004-2005) was reformatted to reflect data in ascending
order by claimed costs and cases. (See Schedule 9 on page 8 of LA County's filing, dated

June 15, 2006.)

A sample of nineteen additional claimants was developed and costs were calculated based on the
application of the reimbursement methodology. The costs were computed by multiplying the
number of cases reported to the SCO by the standard times proposed. A productive hourly rate
of $70 was used for unit cases and $60 for extended cases. It was assumed that 90% of the cases
reported to the SCO were unit-level cases and 10% were extended-level cases. (See Schedules
6-7 on pages 10-11 of their filing dated June 15, 2006 for detail.) LA County concludes that of
the 19 claimants sampled, reimbursement methodology (RRM) costs for nine claimants were less
than those claimed and RRM calculated costs for another nine claimants were more than those
claimed. For one claimant, the RRM calculated cost was equivalent to claimed cost.

Comments

The City of Sacramento has "no problems" with the LA County proposal.”’ In comments filed
on the draft staff analysis, the City of Sacramento notes that the "Commission Staff adopts the
criticisms of the State Controller, which did not provide any data to support its criticism...."”

The SCO is critical of the entire proposal. In its letter dated August 4, 2006, the SCO comments
that the County proposes to apply a methodology to all cities and counties, based on the results

" See Exhibit G, page 333 for City of Sacramento's Comments filed on August 4, 2006.
7 See Exhibit J, pages 433-434, for City of Sacramento’s Comments filed on September 22,

~ 2006.
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of an invalid time study it conducted for unit-level cases and its estlmate of time spent for
extended (Internal Affairs Bureau) cases. n

The SCO does not believe that LA County's proposed standard time of 12 hours for unit level
cases is representative of costs incurred by all cities and counties in California. Furthermore, the
time study was not consistent with SCO guidelines or the BSA’s standards, as is indicated in the

- proposal. The time study results were based on only 18 unit-level cases, not the 44 cases

selected in the time study plan. Of the 18 cases, only 14 involved POBOR-related activities.
Furthermore, SCO believes that only 2.29 hours relate to reimbursable POBOR activities; the
remaining hours relate to ineligible activities occurring prior to cases being assigned to a unit-
level investigation and ineligible administrative investigative activities.

The SCO comments that in developing the standard time of 162 hours for extended cases and the
$100/peace officer standard rate, LA County did not perform a time study; instead it estimated
the investigators’ time by applying a ratio of swom-to-total cases (inclusive on non-sworn
employees). The SCO believes that LA County’s estimates are not supportable and include
ineligible activities. A
The DOF concurs with the SCO and also states that the uniform cost of $100 per peace officer is
not based on specific activities or empirical data. DOF asserts that the standard hours and the
uniform cost would likely result in payments for non-reimbursable activities.

In rebuttal comments, LA County disagrees with the SCO's belief that for unit cases, only 2.29
hours relate to reimbursable activities. LA County and the SCO disagree as to what activities are
reimbursable under the existing parameters and guidelines. In LA County's time study of unit
cases, the Sheriff's Department staff logged time spent on "investigations." The SCO maintains
that this activity is not reimbursable and this time should not be included in any calculation of
reimbursable costs and LA County maintains that it is reimbursable.

Analysjs

Staff reviewed LA County's proposal and its underlying documentation and concludes that it is -
not a reasonable reimbursement methodology because it does not satisfy the conditions specified
in Government Code section 17518.5. The statutory definition of reasonable reimbursement

methodology requires that the proposed formula for reimbursing local agency and school district
costs mandated by the state meets these conditions:

(1) The total amount to be reimbursed statewide is equivalent to total estimated ...
costs to nnplement the mandate in a cost-efficient manner.

(2) For 50 percent or more of eligible ... claimants, the amount relmbursed is
estimated to fully offset their projected costs to implement the mandate in a cost-
efficient manner.

LA County's proposal is based on three formulas. The first formula consists of a standard time
of 12 hours for unit level cases. The 12 hours/unit-level case is derived from LA County's time
study which logged time spent on investigation. The SCO reviewed these time logs and
concluded that the 12 hours included time spent on ineligible investigative activities. Moreover,
in the analysis above of the SCO's proposed amendments to clarify reimbursable activities, staff

7 See letter from the State Controller's Office, dated August 4, 2006.
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concurs with the SCO, finding that costs for investigation are not reimbursable. Thus, staff finds
that the total amount to be reimbursed statewide under this formula is not equivalent to total
estimated costs to implement the mandate in a cost-efficient manner. Also, staff finds that there
is no evidence in the record to determine if the proposed formula would meet the second
condition. Therefore, staff concludes that the standard time for unit level cases does not meet the
. conditions for a reasonable reimbursement methodology.

As to the second formula of a standard time of 162 hours for extended cases, staff also finds that
this formula does not satisfy the statutory conditions. First, the standard time of 162 hours per
POBOR case is based on LA County's reimbursement claim. LA County claimed costs for
review of the circumstances or documentation which led to initiating the POBOR case; conduct -
of a POBOR investigation including interrogating the officer and witnesses; preparation and
review of the complaint or adverse comment for the officer’s review and signature. Thus, staff
finds that the second formula is also based on non-reimbursable costs. Therefore, staff finds that
the total amount to be reimbursed statewide under this formula is not equivalent to total
estimated costs to implement the mandate in a cost-efficient manner. As to the second
condition, there is no evidence in the record to determine if the proposed formula would meet the
second condition. Therefore, staff concludes that the standard time for extended level cases does
not meet the conditions for a reasonable reimbursement methodology :

As to the third and final formula of a uniform cost allowance of $100 for each peace officer
employed by the jurisdiction on January 1 of the claim year, staff finds that the formula does not
satisfy the statutory conditions. Since this uniform rate is not based on any reimbursable
activities, there is no way to show that it is equivalent to total estimated costs to implement the
mandate in a cost-efficient manner, or to fully offset "projected costs to implement the mandate”
in a cost-efficient manner. Therefore, staff concludes that the third formula does not meet the
conditions for a reasonable reimbursement methodology.

Based on this review, staff concludes that LA County's proposal consisting of three formulas is
not a reasonable reimbursement methodology because it does not satisfy conditions requlred
under Government Code section 17518.5.

Issue 5: Is the Department of Finance proposal a reasonable relmbursement
methodology, as defined in Government Code section 17518.5?

Background

" The DOF requests that the parameters and guidelines be amended to include a reasonable
reimbursement methodology. Under DOF's proposal, a distinct "base rate" would be calculated
for each claimant based on SCO audited amounts for four years of claims. The annual
reimbursement would be the result of multiplying the "base rate" by the number of covered
officers. The base rates would be adjusted annually by an appropriate factor to capture the
normal cost increases. A process for determining mean reimbursement rates would exist while
final reimbursement rates are determined.

Comments

. Comments were filed on this proposal by the City of Sacramento and the County of Los Angeles.
The City of Sacramento commented on the impracticability of having the SCO audit ail
claimants, especially before the substantial differences in interpretation of the parameters and
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guidelines are rectified. The County of Los Angeles believes that auditing all POBOR claims
could take considerable time and would be a formidable and expensive task.

In rebuttal comments, DOF recognizes that its proposal would place increased workload on the
SCO to audit POBOR claims, and believes the amount of time required is overstated by the City
of Sacramento. DOF points out that the County of Sacramento noted that there are 58 counties
and 478 cities in California; however, the Controller has only received claims from
approximately 250 of these entities. Finance's proposal would require future claimants to be
reimbursed at the average of the existing entity specific rates until sufficient claims are available
to be audited by the Controller." DOF also states that if there is a new workload requirement for
the Controller, the need for additional staff would be reviewed as part of the budget process and
DOF would take into account the potential costs and savings.

Analysis :

Staff reviewed the DOF proposal and concludes that it is not a reasonable reimbursement
methodology because it does not satisfy the conditions specified in Government Code section
17518.5. The statutory definition of reasonable reimbursement methodology requires that the

proposed formula for reimbursing local agency and school district costs mandated by the state
meets these conditions:

(1) The total amount to be reimbursed statewide is equivalent to total estimated ...
costs to implement the mandate in a cost-efficient manner.

-(2) For 50 percent or more of eligible ... claimants, the amount reimbursed is
estimated to fully offset their projected costs to implement the mandate in a cost-
efficient manner.

The DOF proposes auditing all eligible claimants in order to propose individual base rates or
mean reimbursement rates for a reasonable reimbursement methodology. Without a proposed
formula (mean reimbursement rate), staff cannot determine if the statutory conditions for a
reasonable reimbursement methodology, as defined in Government Code section 17518.5, can be
met.

- Therefore, staff concludes that DOF's proposal is not a reasonable renmbursement methodology
as defined in Government Code section 17518.5.

Based on the evidence in the record, staff recommends denial of the proposed reasonable
reimbursement methodologies.

CONCLUSION AND STAFF RECOMMENDATION
Staff recommends the Commission: '

e adopt the proposed amendments to the parameters and guidelines for the Peace Officer
- Bill of Rights program, as modified by staff, beginning on page 49; and,

e authorize staff to make any non-substantlve, techmcal correctxons to the parameters and
guidelines following the hearing.
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Adopted: July 27,2000
Corrected: August 17, 2000
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PROPOSED AMENDMENTS TO PARAMETERS AND GUIDELINES
AS MODIFIED BY STAFF

Government Code Sections 3300-threugh-3310-3301, 3303, 3304, 3305, 3306

As Added and Amended by Statutes of 1976, Chapter 465;
Statutes of 1978, Chapters 775, 1173, 1174, and 1178;
Statutes of 1979, Chapter 405; Statutes of 1980, Chapter 1367; Statutes of 1982,
Chapter 994; Statutes of 1983, Chapter 964; Statutes of 1989, Chapter 1165; and

Statutes of 1990, Chapter 675
Peace Officers Procedural Bill of Rights
05-RL-4499-01(4499)
05-PGA-18, 05-PGA-19. 05-PGA-20, 05-PGA-21, and 05-PGA-22
BE S 2006-2007
L SUMMARY AND SOURCE OF THE MANDATE

In order to ensure stable employer-employee relations and effective law enforcement
services, the Legislature enacted Government Code sections 3300 through 3310, known as
the Peace Officers Procedural Bill of Rights (POBOR).

The test claim legislation provides procedural protections to peace officers employed by
local agencies and school districts* when a peace officer is subject to an interrogation by
the employer, is facing punitive action or receives an adverse comment in his or her

pe'fsonnelﬁIC- Re ;;..;';;‘,: '.:...'.: P HRe-tes ::.,.;' ;“ ation-ape B-Pe/ee

Sev s

! Government Code section 3301 states: “For purposes of this chapter, the term public

safety officer means all peace officers specified in Sections 830.1, 830.2, 830.3, 830.31,

830.32, 830.33, except subdivision (e), 830.34, 830.35, except subdivision (c), 830.36,

830.37, 830.38, 830.4, and 830.5 of the Penal Code.” '
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6f c llfomla jtuti d Gov t e section 1 Or a

TheS ment of Decision ad by the Commission on thi nsiderati _ ies t

C and claimed 6-2007
1I. ELIGIBLE CLAIMANTS

Counties, cities, a city and county, school districts and speciai districts that employ peace _ ‘
officers are eligible claimants. _ |
‘ |

IIL PERIOD OF REIMBURSEMENT

2 Due process attaches when a permanent employee is dismissed, demoted, suspended,
receives a reduction in salary, or receives a written reprimand. Due process also attaches
when the charges supporting a dismissal of a probationary or at-will employee constitute
moral turpitude that harms the employee’s reputation and ability to find future employment
and, thus, a name-clearing hearing is required.
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Reimbursable aActual costs for one fiscal year shall be included in each claim. Estimated
costs for the subsequent year may be included on the same claim, if applicable. Pursuant
to section 17561 subdivision (d)(1) of the Government Code, all claims for reimbursement
of initial years’ costs shall be submitted within 120 days of notification by the State
Controller of the issuance of claiming instructions.

If total costs for a given year do not exceed $1.000 200, no reimbursement shall be
allowed, except as otherwise allowed by Govemment Code section 17564.

e foregoing is true and » and must ercmlthhth

uir of ivil jon 2015.5. Evidence co tin,
urcedocumen ma lude data relevant toth rei iviti i

i i to incur as are toftheman te.




A. Admini i iviti ing Acti _
1. Developing or updating internal policies, procedures, manuals and other
materials pertaining to the conduct of the mandated activities.

2. Attendance at specific training for human resources, law enforcement and legal

counsel regarding the requirements of the mandate. The training must relate to
mandate-reimbursable activities.

3 Updatmg the status report of the mandag-glmhmb POBOR eeses-gg_tu_gg

h " olice of 7 ission: the Gov n-swor
i i i c heriff security office i i and
e following activiti dc i le:

a. Providing the opportunity for, and the conduct of an administrative appeal
hmng for the followmg dlsclplmary actlons (Gov Code, § 3304, subd. (b)):

e Transfer of pennanent—prebnﬂenmy—end—et—ml-l—employees for purposes of
punishment;

e Denial of promotion for permanent; probationary-and-at-will-employees for

reasons other than merit; and

e Other actions against permanent;-prebetienary-and-at-will-employees that
result in disadvantage, harm, loss or hardship and impact the career
opportumtles of the employee




Providing the opportunity for, and the conduct of an admxmstranve appeal for-the
following-diseiplinary-aetions heari L Ie val ief lice und

vi d assistance with the conduct of thg: ini ive al
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t 3 ment-for +-The performance of the activities listed
m thns section m_mmonly when a peace oﬁ‘lcer, as defined in
, 830. : 33
3 4 i} 'v' i 0 37 4
QMJS under investigation, or becomes a witness to an incident under investigation,
and is subjected to an interrogation by the commanding officer, or any other member
of the employing public safety department, that could lead to dismissal, demotion,

suspension, reduction in salary, written reprimand, or transfer for purposes of
punishment. (Gov. Code, § 3303.*

Claimants are not eligible for reimbursement for the activities listed in this section
when an interrogation of a peace officer is in the normal course of duty, counseling,
instruction, or informal verbal admonishment by, or other routine or unplanned contact
with, a supervisor or any other public safety officer. Claimants are also not eligible for
reimbursement when the investigation is concerned solely and directly with alleged
criminal activities. (Gov. Code, § 3303, subd. (i).)

followi tiviti rei le:

1. When required by the seriousness of the investigation, compcnsaﬁng the peace
officer for interrogations occurring during off-duty time in accordance with regular
department procedures. (Gov. Code, § 3303, subd. (a).)

Ineluded-in-the-foregoing-is-the pPreparatlon and review of overtime compensation
requests are reimbursable.

2. Provxdmg pner notice to the peacc ofﬁcer mm;_lmggm regardmg—the




sent duri e in ti ice shall inform i c

_namm_qtm_im:s.ug&m_ (Gov. Code,§3303 subds. (b) and (c).)

viding noti e peace er pri i jon,

- 3. Fape £Recording the interrogation when the peace officer employee records the
interrogation. (Gov. Code, § 3303, subd. (g).)

Ineluded-in-the-foregeing-is-the The cost of tape media and storage, and the cost of
'trmcnpﬂonmmmrsa_q Ih_musmwm_mm_ﬂmmm

4. Prov:dmg the peace officer employee with access to the tape ;ggg_gmnor to any
further interrogation at a subsequent time, or if any further proceedings are
contemplated and the further proceedings fall w1thm the fol]owmg categories (Gov.
Code, § 3303, subd. (g)):

a. The further proceeding is not a disciplinary action; v

b. The further proceeding is a dismissal, demotion, suspension, salary reduction or
written reprimand received by a probationary or at-will employee whose liberty
interest is not affected (i.c., the charges supporting the dismissal does not harm the
employee’s reputation or ability to find future employment);

c. The further proceeding is a transfer of a permanent, probationary or at-will
employee for purposes of punishment;

d. The further proceeding is a denial of promotion for a permanent, probatlonary or
at-will employee for reasons other than merit;

e. The further proceeding is an action against a permanent, probationary or at-will
employee that results in disadvantage, harm, loss or hardship and impacts the career
of the employee. ’
Ineluded-in-the-foregoing-is-the The cost of tape Mg copying is reimbursable.

5. Producing transcribed copies of any notes made by a stenographer at an
interrogation, and copies of reports or complaints made by investigators or other
persons, except those that are deemed confidential, when requested by the officer,
in the following circumstances (Gov. Code, § 3303, subd. (g)):

56




a) When the investigation does not result in disciplinary action; and
b) When the investigation results in: '

e A dismissal, demotion, suspension, salary reduction or written reprimand
received by a probationary or at-will employee whose liberty interest is not
affected (i.e.; the charges supporting the dismissal do not harm the
employee’s reputation or ability to find future employment); -

¢ A transfer of a permanent, probationary or at-will employee for purposes of
punishment;

¢ A denial of promotion for a permanent, probationary or at-will employee
for reasons other than merit; or

e Other actions against a permanent, probationary or at-will employee that
result in disadvantage, harm, loss or hardship and impact the career of the
employee.

Review of the complaints, notes or tape
recordings for issues of confidentiality by law enforcement, human relations or
counsel; and the cost of processing, service and retention of copies are
reim ble.

laint ini ive inv 1atlon

, Adve mment

ec 'viinc .6' 7

fticers. (B \ 29
Penal Code secti m&él,83l4l




(a) If an adverse comment is obtained in connection with a promotional examination,
then school districts are entitled to reimbursement for the following activities:

1. Providing notice of the adverse comment;

2. Providing an opportunity to review and sign the adverse comment;

3. Providing an opportunity to respond to the adverse comment within 30 days;
and

4. Noting the peace officer’s refusal to sign the adverse comment en-the-decument
and obtaining the signature or mmals of the peace officer under such
- circumstances. -

(b) If an adverse comment is not obtained in connection with a prombtional
examination, then school districts are entitled to reimbursement for:

1. Obtaining the signature of the peace officer on the adverse comment; or

2. Noting the peace officer’s refusal to sign the adverse comment en-the-deeument
and obtaining the signature or initials of the peace officer under such
circumstances.

(a) If an adverse comment is related to the investigation of a possible criminal offense,
then counties are entitled to reimbursement for the following activities:

1. Providing notice of the adverse comment;

2. Providing an opportunity to review and sign the adverse comment;

3. Providing an opportunity to respond to the adverse comment within 30 days;
and

4. Noting the peace officer’s refusal to sign the adverse comment on-the-document
and obtaining the signature or initials of the peace officer under such
circumstances.
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(b) If an adverse comment is not related to the investigation of a possible criminal
offense, then counties obtained are entitled to reimbursement for:

1.
2.
3.

ities

Providing notice of the adverse comment: and
Obtaining the signature of the peace officer on the adverse comment; or

Noting the peace officer’s refusal to sign the adverse comment en-the-document
and obtaining the signature or initials of the peace officer under such
circumstances.

(a) If an adverse comment is related to the investigation of a possible criminal offense,
then cities and special districts are entitled to reimbursement for the following
activities:

1.

Providing notice of the adverse comment;

2. Providing an opportunity to review and sign the adverse comment;
3. Providing an opportunity to respond to the adverse comment within 30 days;

and

. Noting the peace officer’s refusal to sign the adverse comment on-the-document

and obtaining the signature or initials of the peace officer under such
circumstances.

(b) If an adverse comment is not related to the investigation of a possible criminal
offense, then cities and special districts are entitled to reimbursement for the
following activities: '

1.
2.

‘Providing notice of the adverse comment;

Providing an opportunity to respond to the adverse comment within 30 days;
and .
Obtaining the signature of the peace officer on the adverse comment; or

Noting the peace officer’s refusal to sign the adverse comment en-the-deeument
and obtaining the signature or initials of the peace officer under such
circumstances. :




2. Interviewing a complainant.
inga laint investi
V. CLAIM PREPARATION AND SUBMISSION

t costs sts incurred specifically for the rei le activities.
llowing direct co. eligible for reimbursement.

3 method of costing, consistently applied

Report the name of the contractor and services performed to implement the
~ reimbi e activitie the co tor bills for time materials, report

umberof urs spent e activiti dall ¢ ed.If le con ti

i A nt : ursable actlvme can be clalmed ubmlt ntractconsultan
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ob ectnve w1thout e rt iSproportio! 0 the results achiev

After direct costs have becn determ ed and assi. other as aj i
ike circumstances. h lai a direct cost.
Lgdmcct gg§§ mclude. (g) t_he mgmt costs gngm_atmg in each dm;g g; aggngy of
; Srnmenta QU Ale M3 ‘ ams
cen ental ervices dlstn d ugh the servi st all 'on
lan an erwi ted irect costs.




VI.___RECORD RETENTION

Pursuant to Government Code section 17558. bdivision (a). a reimbursement claim fo
Ico filed by & loca] agency or school district pursuant to this chapter” is subject to

VI, STATE CONTROLLER'’S REVISED CLAIMING INSTRUCTIONS

t vernment Code section 17558, sul vn the Controller issue

¢ This refers to Title 2, division 4, part 7, chapter 4 of the Government Code.
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DECLARATION OF SERVICE BY EMAIL

I, the undersigned, declare as follows:

I am a resident of the County of Sacramento and I am over the age of 18 years, and not a party to
the within action. My place of employment is 980 Ninth Street, Suite 300, Sacramento,
California 95814. '

On December 23, 2014, I served the:

SCO Comments on IRC

Peace Officer Procedural Bill of Rights (POBOR), 12-4499-1-02

Government Code Sections 3300-3310

Statutes 1976, Chapter 465; Statutes 1978, Chapters 775, 1173, 1174, and 1178;

Statutes 1979, Chapter 405; Statutes 1980, Chapter 1367; Statutes 1982, Chapter 994;
Statutes 1983, Chapter 964; Statutes 1989, Chapter 1165; and Statutes 1990, Chapter 675
Fiscal Years: 2003-2004, 2004-2005, 2005-2006, 2006-07, and 2007-08

City of Los Angeles, Claimant

By making it available on the Commission’s website and providing notice of how to locate it to
the email addresses provided on the attached mailing list.

1 declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct, and that this declaration was executed on December 23, 2014 at Sacramento,

California.

L@zo Duran

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

(916) 323-3562




12/23/2014 Mailing List

COMMISSION ON STATE MANDATES

Mailing List
Last Updated: 12/23/14
Claim Number: 12-4499-1-02
Matter: Peace Officer Bill of Rights (POBOR)
Claimant: City of Los Angeles

TO ALL PARTIES, INTERESTED PARTIES, AND INTERESTED PERSONS:

Each commission mailing list is continuously updated as requests are received to include or
remove any party or person on the mailing list. A current mailing list is provided with commission
correspondence, and a copy of the current mailing list is available upon request at any time. Except
as provided otherwise by commission rule, when a party or interested party files any written
material with the commission conceming a claim, it shall simultaneously serve a copy of the
written material on the parties and interested parties to the claim identified on the mailing list
provided by the commission. (Cal. Code Regs., tit. 2, § 1181.3.)

Socorro Aquino, State Controller's Office

Division of Audits, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-7522

SAquino@sco.ca.gov

Lacey Baysinger, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-0254

Ibaysinger@sco.ca.gov

Allan Burdick,

7525 Myrtle Vista Avenue, Sacramento, CA 95831
Phone: (916)203-3608

allanburdick@gmail.com

Michael Byrne, Department of Finance

915 L Street, 8th Floor, Sacramento, CA 95814
Phone: (916) 445-3274
michael.byme@dof.ca.gov

Gwendolyn Carlos, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 323-0706

gcarlos@sco.ca.gov

Annette Chinn, Cost Recovery Systems,Inc.
705-2 East Bidwell Street, #294, Folsom, CA 95630
Phone: (916) 939-7901

http://csm.ca.gov/csmint/cats/print_mailing_list_from_claim.php 1/3
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achinncrs@aol.com

Marieta Delfin, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-4320

mdelfin@sco.ca.gov

Tom Dyer, Department of Finance (4-15)
915 L Street, Sacramento, CA 95814
Phone: (916) 445-3274
tom.dyer@dof.ca.gov

Donna Ferebee, Department of Finance

915 L Street, Suite 1280, Sacramento, CA 95814
Phone: (916) 445-3274
donna.ferebee@dof.ca.gov

Susan Geanacou, Department of Finance

915 L Street, Suite 1280, Sacramento, CA 95814
Phone: (916) 445-3274
susan.geanacou@dof.ca.gov

Dorothy Holzem, California Special Districts Association
1112 I Street, Suite 200, Sacramento, CA 95814

Phone: (916) 442-7887

dorothyh@csda.net

Edward Jewik, County of Los Angeles

Auditor-Controller's Office, 500 W. Temple Street, Room 603, Los Angeles, CA 90012
Phone: (213) 974-8564

ejewik@auditor.lacounty.gov

Jill Kanemasu, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-9891

jkanemasu@sco.ca.gov

Jean Kinney Hurst, Senior Legislative Representative, Revenue & Taxation, California
State Association of Counties (CSAC)

1100 K Street, Suite 101, Sacramento, CA 95814-3941

Phone: (916) 327-7500

jhurst@counties.org

Jay Lal, State Controller's Office (B-08)

Division of Accounting & Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-0256

JLal@sco.ca.gov

Laura Luna, Los Angeles Police Department

Claimant Representative

Fiscal Ops. Division, 100 West First Street, Room 774, Los Angeles, CA 90012
Phone: (213) 486-8598

laura.luna@lapd.lacity.org

Kathleen Lynch, Department of Finance (A-15)

http://csm.ca.gov/csmint/cats/print_mailing_list_from_claim.php
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915 L Street, Suite 1280, 17th Floor, Sacramento, CA 95814
Phone: (916) 445-3274
kathleen.lynch@dof.ca.gov

Andy Nichols, Nichols Consulting

1857 44th Street, Sacramento, CA 95819
Phone: (916)455-3939
andy@nichols-consulting.com

Christian Osmena, Department of Finance
915 L Street, Sacramento, CA 95814
Phone: (916)445-0328
christian.osmena@dof.ca.gov

Arthur Palkowitz, Stutz Artiano Shinoff & Holtz

2488 Historic Decatur Road, Suite 200, San Diego, CA 92106
Phone: (619)232-3122

apalkowitz@sashlaw.com

Keith Petersen, SixTen & Associates

P.O.Box 340430, Sacramento, CA 95834-0430
Phone: (916)419-7093

kbpsixten@aol.com

Jai Prasad, County of San Bernardino

Office of Auditor-Controller, 222 West Hospitality Lane, 4th Floor, San Bernardino, CA
92415-0018

Phone: (909) 386-8854

jai.prasad@atc.sbcounty.gov

Kathy Rios, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916)324-5919

krios@sco.ca.gov

Lee Scott, Department of Finance

15 L Street, 8th Floor, Sacramento, CA 95814
Phone: (916)445-3274

lee.scott@dof.ca.gov

David Scribner, Max8550

2200 Sunrise Boulevard, Suite 240, Gold River, CA 95670
Phone: (916) 852-8970

dscribner@max8550.com

Jim Spano, Chief, Mandated Cost Audits Bureau, State Controller's Office
Division of Audits, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 323-5849

jspano@sco.ca.gov

Dennis Speciale, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-0254

DSpeciale@sco.ca.gov
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