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August  23,  2023

Via  Drop  Box

Ms.  Heather  Halsey

Executive  Director

Commission  on  State  Mandates

980  9'h Street,  Suite  300

Sacrarnento,  CA  95814

Re:  Notice  of  Errata  Regarding  Claimants'  Comments  on  Draft  Proposed

Decision  on  California  Regiortal  Water  Quality Control Board, San Diezo
Region,  Order  No.  R9-2010-0016,  etc. Test  Claim  1 1-TC-03

Dear  Ms.  Halsey:

I am  writing  as Claimant  Representative  to advise  of  errata  in  the  Comments  of

Claimants  County  of  Riverside,  the  Riverside  County  Flood  Control  and  Water

Conservation  District,  and  the  Cities  of  Murrieta,  Temecula  and  Wildomar  on  the  Draft

Proposed  Decision  issued  by  Commission  staff  on  the  above-referenced  Joint  Test  Claim.

As  indicated  in  the  attached  redline  pages,  in  the  third  full  paragraph  on page  5 of

the Comments, the citation should be to Dept. of  Finance v. Commission on State
Mandates  (2022)  85 Cal.App.5'h  535,  559.  In  footnote  12 at the  bottom  of  the  page,  the

full  case  name  is added  since  it  is the  first  time  that  the  case  is cited.  On  page  7, in  the

second  paragraph,  the  partial  case  name  is used  since  the  case  was  previously  cited.

Please  let  me  know  if  you  have  any  questions  or if  Commission  staff  require

anything  additional.  Thank  you.

Late Filing

RECEIVED

Commission on
State Mandates

August 23, 2023



BURHENN & GEST LLP

Ms.  Heather  Halsey

Page  2

August  23, 2023

I declare  under  penalty  of  perjury  that  the  foregoing,  signed  on August  23, 2023,  is true

and correct  to the best  of  my  personal  knowledge,  information,  or belief.

[,41/-e
David  W. Burhenn

Claimant  Representative

Address,  phone  and  e-mail  set forth  above



Claimatxts'  Comments orx DraflProposedDecision,  11-TC-03

discharges  "do  not  change  or increase  [the]  level  or  quality  of  service  to the  public;  they  simply

make  the  claimants  comply  with  existing  federal  law  to prohibit  non-stormwater  discharges."

DPD  at 89.

Claimants  disagree.  First,  "federal  requirements"  exempted  irrigation-related  discharges

from  the  "effectively  prohibit"  non-stormwater  discharge  requirement  unless  they  were  identified

by  the  municipalities  as a source  of  pollutants  to waters  of  the  United  States.lo The  2004  Permit

did not  require Claimants to address these discharges unless, in the discretion ofpermittee  or the
Water  Board,  they  should  be. Test  Claim  Permit  Section  B.2  removed  that  discretion,  requiring

Claimants  to now  address  such  discharges-a  "new"  requirement.  A  "program  is "new'  if  the

local government had not previously  been required to institute it." County  of  Los Angeles v.
Comm. on  State Mandates (2003)110  Cal.App.4'h 1176, 1189; Lucia  Mar Unified  School Dist. v.
Honig  (1988)  44 Cal.3d  830,  835  ("Lucia  Mar":).

Second,  general  federal  regulatory  language  does  not  impose  a federal  mandate  if  the

regulation  leaves  the  manner  of  implementation  to the  discretion  of  the  permittee.  See LA  County

PermitAppeal  I.ll  Here,  the  language  of  the  federal  regulation  left  the  discretion  as to  whether  to

include  irrigation-related  discharges  to the  permittees

In  addition,  "the  application  of  Section  (5...  does  not  turn  on  whether  the  underlying

obligations  to abate  pollution  remain  the  same. It  applies  if  any  executive  order,  which  each

permit  is, requires  permittees  to provide  a new  program  or  a higher  level  of  existing  services."

Dept. ofFinance  v. Commission on State Maridates (20224-) 855-9 Cal.App.5'h 53546, 559 ("San
L,4 County  PcrmitAppeal  Ir').  The  additional  obligations  imposed  on  Claimants  by

removal  of  the  exemption,  such  as required  changes  to the  CMP  and  JRMP  and  additional

monitoring,  represented  a "higher  level  of  service"  to  the  public,  contrary  to the  conclusion  in  the

DPD.  What  constitutes  a "higher  level  of  service"  are "'state  mandated  increases  in  the  services

provided  by  local  agencies  in  existing  programs."'12

The  removal  of  the  exemption  for  irrigation-related  discharges  in  Section  B.2  of  the  Test

Claim  Permit  constitutes  a state  mandate  for  which  a subvention  of  funds  is required.

C.  Requirements  in  Sections  c., F.4.d.  and  e. and  Section  II.C.  of  Attachment  E

Relating  to  Non-Stormwater  Action  Levels

The  above-cited  Test  Claim  Permit  requirements  mandated  Claimants  to undertake  an

entirely  new  program  relating  to  Non-Stormwater  Action  Levels  ("NALs").  As  described  in  the

DPD  (at  99-103),  permittees  were  required  to do  the  following  tasks,  among  others:

ffi  Monitor  at specified  locations,  including  major  outfalls,  and  such  other  sampling

points  as identified  by  the  permittees  and  map  those  locations  on  their  MS4  map;

the Test  Claim  Pernnit  and the 2004  Permit  were  different  and under  Lucia  Mar,  supra,  the  removal  of  the

exemption  in the test  Claim  permit  was a new  requirement.

'o 40 CFR  § 122.26(d)(2)(iv)(B)(1).

"  l Cal. 5"  at 770.

'2 Dept  ofFinance v. Coinmission  077 Stale  Mandates L,4 Cowt'PcrinitAppcalll,   59 Cal.App.5'
546Th 556 ("LA Countv Perinit Appeal Ir)  (quoting County of  Los Angeles v. State of California (1987)
43 Cal.  3d 46, 56).
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Claimants'  Comments on DraflProposedDecision,  11-TC-03

While  stopping  short  of  concluding  that  federal  law  compelled  the  NAL  requirements,

the  DPD  appears  to "bootstrap"  the  federal  illegal  discharge  requirements  to support  its

conclusion  that  the  NAL  requirements  are  not  "new"  since  these  underlying  federal  requirements

had  been  in  place  long  before  the  Test  Claim  Permit.

Claimants disagree. In a recent case, Dcpt. of  Financc v. Conmz. on Statc i}'fandatcs
(2022)  85 Cal.,Spp.5"  5an  Diego  PermitAppeal  7722), the  Third  District  Court  of  Appeal

rejected  a similar  argument  made  by  the  state  in  an appeal  of  a test  claim  concerning  the  2007

San  Diego  County  MS4  Permit.  That  case  is discussed  next  below.

2. The  NAL  Requirements  Were  "New"  and  Represented  a "Higher  Level  of

Service"

In  San  Diego  PermitAppeal  II,  the  state  argued,  inter  alia,  that  various  MS4  permit

requirements  were  not  "new"  because  permittees  had  an underlying  obligation,  dating  from  the

adoption  of  the  CWA's  provisions  addressing  MS4  discharges,  and  permittees'  first  MS4  permit,

to "prohibit  nonstormwater  discharges  into  their  MS4s...."13

The  Court  of  Appeal  rejected  that  argument:

The application of [article XIIIBI  Section (5...  does not turn on whether the underlying
obligations  to abate  pollution  remains  the  same.  It  applies  if  any  executive  order,  which

each  permit  is, requires  permittees  to provide  a new  program  or a high  level  of  existing

SerViCeS.""

The  court  held  that  in  determining  "whether  a program  imposed  by  the  permit  is new,  we

compare  the  legal  requirements  imposed  by  the  new  permit  with  those  in  effect  before  the  new

permit  became  effective."15  The  court  found  that  this  "is  so even  though  the  [new]  conditions

were designed to satisfy the same standard  of  performance."16

Here,  the  underlying  obligations  set  forth  in  the  CWA  and  in  the  cited  MS4  permit

application  regulations  have  long  existed  and  governed  previous  MS4  permits.  The  existence  of

any  longstanding  "underlying  obligations,"  however,  does  not  mean  that  the  specific  NAI,s

requirements  in  the  Test  Claim  Permit  are  not  "new."  To  determine  that,  the  inquiry  must  focus

on  whether  the  NAL  requirements  in  the  Test  Claim  Permit  were  required  in  the  2004  Permit.

See San Diego Unified  School Dist. v. Comm. on State Mandates (2004) 33 Cal. 4'h 859, 878
(San Diego Unified');  Lucia Mar, supra. 17 That comparison shows that the NALs  requirements
in  the  Test  Claim  Permit  were  not  present  in  the  2004  Permit.

Section  II.C.l.a.(l)  of  the  Test  Claim  Permit  Monitoring  and  Reporting  Program

(Attachment  E to the  Test  Claim  Permit)  ("Test  Claim  Permit  MRP")  required  that  permittees

"must"  sample  "at  major  outfalls"  and  "[o]ther  outfall  sampling  points...  identified  by  the

Copermittees  as potential  high  risk  sources  of  polluted  effluent  or as identified  under  Section  C.4

'3 85 Cal.App.5'  at 559.

14 z,l.

15 zd

'6 Id. (emphasis  supplied).

'7 44 Cal.  3d at 835.
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DECLARATION OF SERVICE BY EMAIL 

 
I, the undersigned, declare as follows: 
I am a resident of the County of Sacramento and I am over the age of 18 years, and not 
a party to the within action.  My place of employment is 980 Ninth Street, Suite 300, 
Sacramento, California 95814. 
On August 24, 2023, I served the: 

• Current Mailing List dated August 14, 2023 
• Claimants’ Late Comments on the Draft Proposed Decision filed  

August 23, 2023 
California Regional Water Quality Control Board, San Diego Region,  
Order No. R9-2010-0016, 11-TC-03 
California Regional Water Quality Control Board, San Diego Region, Order No. 
R9-2010-0016, Sections B.2., C., D., F.1.d.1., 2., 4., 7., F.1.f., F.1.h., F.1.i., 
F.2.d.3., F.2.e.6.e., F.3.a.10., F.3.b.4.a.ii., F.3.d.1.-5., F.4.d., F.4.e., G.1.-5., 
K.3.a.-c., Attachment E., Sections II.C. and II.E.2.-5., and Sections F., F.1., 
F.1.d., F.2., F.3.a.-d., and F.6., Adopted November 10, 2010 
County of Riverside, Riverside County Flood Control and Water Conservation 
District, and Cities of Murrieta, Temecula, and Wildomar, Claimants 

by making it available on the Commission’s website and providing notice of how to 
locate it to the email addresses provided on the attached mailing list. 
 
I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct, and that this declaration was executed on August 24, 2023 
at Sacramento, California. 
 
 
 

____________________________ 
David Chavez 

      Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA  95814 
(916) 323-3562 
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