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I.  Introduction 

On July 8, 2010, the California Regional Water Quality Control Board Los Angeles 
Region (“Los Angeles Water Board”) adopted a new storm water permit, Order 
No. R4-2010-0108 (NPDES – “National Pollutant Discharge Elimination System”), NPDES 
No. CAS004002 (hereinafter the “2010 Permit” or “Permit”), regulating discharges from the 
municipal separate storm sewer systems (“MS4s”) within the Ventura County Watershed 
Protection District, County of Ventura and the incorporated cities therein (collectively 
referred to as the “Permittees”).1,2  The 2010 Permit includes requirements that are more 
stringent and exceed the requirements of federal law, and that were not included in the prior 
2000 Ventura County MS4 NPDES Permit, Order No. 00-108, NPDES No. CAS004002 
(“2000 Permit”),3 which was adopted by the Los Angeles Water Board in 2000.  (Vol. 1, 
Tab 2.)  Although the 2010 Permit is a renewal of the 2000 Permit, it contains a number of 
new unfunded state mandates for which the Ventura County Watershed Protection District 
(the “District”) and the County of Ventura (the “County”)4 are entitled to reimbursement 
under Article XIII B section 6 of the California Constitution.  Accordingly, the County of 
Ventura and the Ventura County Watershed Protection District (collectively “Claimants”) 
jointly file this Test Claim.   

                                                
1 Waste Discharge Requirements for Storm Water (Wet Weather) and Non-Storm Water (Dry Weather) 
Discharges From the Municipal Separate Storm Sewer System Within the Ventura County Watershed Protection 
District, County of Ventura, and the Incorporated Cities Therein (“Permit”), Volume 1 of section 7.   
2 The Permit in question was first issued on May 7, 2009.  However, on March 10, 2010, the State Water 
Resources Control Board (“State Water Board”) sent a letter to the Los Angeles Water Board requesting that the 
Los Angeles Water Board agree to a voluntary remand of Order No. R4-2009-0057 because of significant new 
information submitted to the State Water Board after the May 7, 2009 adoption of the Permit, and because of 
other procedural irregularities.  (Vol. 3, Tab 6.)  On March 11, 2010, the Los Angeles Water Board issued a 
letter stating that it intended to reissue the January 28, 2010 version of the Permit as a Tentative Permit, and that 
the Los Angeles Water Board would hold a hearing and reconsider the Permit in its entirety on July 8, 2010.  
(Vol. 3, Tab 7.)  On May 5, 2010, the Los Angeles Water Board issued a Notice of Public Hearing for 
Reconsideration of the National Pollutant Discharge Elimination System Permit for the County of Ventura 
Watershed Protection District, the County of Ventura, and Incorporated Cities Therein.  (Vol. 3, Tab 8.)  
Although the scope of the July 8, 2010 hearing was limited to comments and evidence on certain provisions of 
the Permit, the Los Angeles Water Board’s action was to reconsider, and adopt the Permit in its entirety.  (See 
Permit, Vol. 1, Tab 1 at pp. 2, 125.)  Accordingly, the Permit was adopted on July 8, 2010.  Under the NPDES 
Memorandum of Agreement Between the U.S. Environmental Protection Agency and the California State Water 
Resources Control Board (“MOA”), NPDES Permits shall become effective on the 50th day after the date of 
adoption, which is on or about August 27, 2010.  (MOA, Vol. 3, Tab 5 at p. 22.)   
3 Order No. 00-108, NPDES No. CAS004002, Waste Discharge Requirements for Municipal Storm Water and 
Urban Runoff Discharges Within Ventura County Flood Control District, County of Ventura, and the Cities of 
Ventura County (“2000 Permit”), Volume 1 of section 7. 
4 Ventura County is a general law County, and the Ventura County Watershed Protection District is a special 
district.  Both are local agencies as defined by Government Code section 17518. 
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This section of the Test Claim identifies the activities in the 2010 Permit that are 
unfunded mandates.  The new unfunded mandates are described in more detail below, but 
generally they are as follows: 

1.  New public outreach requirements including: distribution of storm water 
pollution prevention materials to auto parts stores, home improvement stores, and others; 
development of an ethnic communities strategy; distribution of school district materials to 
50 percent of all K-12 students every two years or development of a youth outreach plan; 
creation and implementation of a behavioral change assessment; conducting pollutant-specific 
outreach; conducting corporate outreach; and implementing a business assistance program. 

2.   New requirements to develop an electronic reporting program and an 
electronic reporting format; and, a new requirement to conduct a Program Effectiveness 
Assessment. 

3.   New requirements to conduct or participate in special studies to develop tools 
to predict and mitigate adverse impacts of hydromodification, and to comply with 
hydromodification control criteria; new requirements to update and expand the technical 
guidance manual; and, a requirement to develop an off-site mitigation list of sites/locations 
and schedule for completion of such projects. 

4.  New requirements to participate in the Southern California Storm Water 
Monitoring Coalition (“SMC”); SMC Regional Bioassessment Monitoring Program; and, 
Southern California Bight Projects. 

5.  New requirement for elimination of wash water discharges from County 
facilities for Fire Fighting Vehicles.  

6.  New requirements for mapping the County storm drain system. 

This Test Claim does not challenge the authority of the Los Angeles Water Board to 
impose these requirements on MS4 discharges.  Rather, it sets out new requirements that are 
unfunded State mandates and entitled to reimbursement under Article XIII B section 6 of the 
California Constitution because they exceed federal requirements.   

II.  Program Background 

This Test Claim addresses the choice of the Los Angeles Water Board to adopt 
requirements that are more stringent than those imposed by the federal Clean Water Act 
(“CWA”).  California (“State”) has long been a national leader in protecting the quality of 
waters of the State.  The State adopted the Porter-Cologne Water Quality Control Act 
(“Porter-Cologne”) in 1969, three years prior to the adoption of the CWA and eighteen years 
before federal law expressly regulated MS4 discharges.  Congress adopted the CWA as a 
scaled-back version of Porter-Cologne.  As a result, State requirements are generally more 
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stringent than the requirements of the CWA.  The Los Angeles Water Board has the authority 
to impose more stringent requirements on those covered by the federal National Pollutant 
Discharge Elimination System (“NPDES permits”) under both Porter-Cologne and the 
California Water Code.  (City of Burbank v. State Water Resources Control Bd. (2005) 
35 Cal.4th 613, 619 (“City of Burbank”), Vol. 2, Tab 1; Wat. Code, § 13000, Vol. 2, Tab 24.)  
When a regional water quality control board (“regional board”), like the Los Angeles Water 
Board here, issues a storm water permit, it is implementing both federal and state law.   

Part of the federal Clean Water Act is the National Pollutant Discharge 
Elimination System (NPDES), “[t]he primary means” for enforcing effluent 
limitations and standards under the Clean Water Act.  (Arkansas v. Oklahoma, 
supra, 503 U.S. at p. 101.)  The NPDES sets out the conditions under which 
the federal EPA or a state with an approved water quality control program can 
issue permits for the discharge of pollutants in wastewater.  (33 U.S.C. 
§ 1342(a) & (b).)  In California, wastewater discharge requirements established 
by the regional boards are the equivalent of the NPDES permits required by 
federal law (Wat. Code, § 13374.).  (City of Burbank, supra, 35 Cal.4th at 
p. 621, Vol. 2, Tab 1.) 

The California Supreme Court has expressly described the reservation of significant 
components of water quality regulation to the State.  The court has stated, “[t]he federal Clean 
Water Act reserves to the state significant aspects of water quality policy (33 U.S.C. 
§ 1251(b)), and it specifically grants the states authority to ‘enforce any effluent limitation’ 
that is not ‘less stringent’ than the federal standard (33 U.S.C. § 1370, italics added).”  (City 
of Burbank, supra, 35 Cal.4th at pp. 627-628, Vol. 2, Tab 1.) 

The Commission on State Mandates (“Commission”) has heard two prior test claim 
cases pertaining to MS4 discharges.  (In re Test Claim on: Los Angeles Regional Water 
Quality Control Board Order No. 01-182, Case Nos. 03-TC-04, 03-TC-19, 03-TC-20, 
03-TC-21 (“Los Angeles Decision”) (July 31, 2009); In re Test Claim on San Diego Regional 
Water Quality Control Board Order No. R9-2007-0001, Case No. 07-TC-09 (“San Diego 
Decision”) (March 26, 2010).)  In addition, numerous MS4 test claim cases have been filed 
and are waiting to be heard by the Commission.5  In the San Diego and Los Angeles 
Decisions, the Commission determined that certain storm water discharge obligations were 
unfunded State mandates because they were: (a) State mandates that exceeded the 
requirements of the CWA and its implementing regulations; (b) created new programs or 
otherwise required an increase in the level of storm water pollution controls delivered by 
permittees; and, (c) imposed more than $1,000 in costs that permittees had insufficient 
authority to recover their costs through the imposition of fees.  Although the specific 

                                                
5 For a complete list of test claims pertaining to actions of the regional boards, see 
http://www.csm.ca.gov/regional_water.shtml. 
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provisions are different in this case, the Commission’s conclusions are similar and compel the 
same result here. 

III.  Federal Law 

The 2010 Permit was issued under the authority of the CWA.  (33 U.S.C. § 1251 
et seq., Vol. 2, Tab 10.)  The CWA was enacted in 1972 and amended in 1987 to specifically 
include a permitting system for all discharges of pollutants from point sources to the waters of 
the United States.  The 1987 Amendments created an NPDES permit requirement for 
MS4 discharges serving a population of more than 100,000 persons or from systems that the 
United States Environmental Protection Agency (“EPA”) or the State determine contribute to 
a violation of water quality standards or represent a significant contribution of pollutants to 
waters of the United States.  Title 33 United States Code section 1342(p)(2) requires NPDES 
permits for the following discharges: 

(C) A discharge from a municipal separate storm sewer system serving a 
population of 250,000 or more. 

(D) A discharge from a municipal separate storm sewer system serving a 
population of 100,000 or more but less than 250,000. 

(E) A discharge for which the Administrator or the State, as the case may be, 
determines that the stormwater discharge contributes to a violation of 
water quality standard or is a significant contributor of pollutants to waters 
of the United States. 

Under the CWA and title 33 United States Code section 1342(p)(3)(B), MS4 permits state 
that they: 

(i)  may be issued on a system- or jurisdiction-wide basis; 
(ii)  shall include a requirement to effectively prohibit non-stormwater 

discharges into the storm sewers; and 
(iii) shall require controls to reduce the discharge of pollutants to the 

maximum extent practicable, including management practices, control 
techniques and system, design and engineering methods, and such other 
provisions as the Administrator or State determines appropriate for the 
control of such pollutants.  

In 1990, EPA issued regulations to implement Phase I of the NPDES program.  
(55 Fed. Reg. 47990 (Nov. 16, 1990), Vol. 2, Tab 18.)  EPA regulations defined which 
entities need to apply for permits and provided the information requirements to include in the 
permit application.  The permit application must propose management programs that the 
permitting authority will consider, including: 
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[A] comprehensive planning process which involves public participation and 
where necessary intergovernmental coordination, to reduce the discharge of 
pollutants to the maximum extent practicable using management practices, 
control techniques and system, design and engineering methods, and such 
other provisions which are appropriate.  (40 C.F.R. § 122.26(d)(2)(iv), Vol. 2, 
Tab 14.) 

Under the CWA, each state is free to enforce its own water quality laws so long as its 
effluent limitations6 are not less stringent than those in the CWA.  (33 U.S.C. § 1370, Vol. 2, 
Tab 12.)  In City of Burbank, the California Supreme Court held that a regional board may 
issue a permit that exceeds the requirements of the CWA and its accompanying federal 
regulations.7  The State Water Board has said that because NPDES permits are adopted as 
waste discharge requirements, they can more broadly protect “waters of the State” and not be 
just limited to “waters of the United States.”  (In the Matter of the Petitions of Building 
Industry Association of San Diego County and Western States Petroleum Association, State 
Board Order No. WQ 2001-15, Vol. 3, Tab 3 at p. 9, n. 20 [“the inclusion of ‘waters of the 
state’ allows the protection of groundwater, which is generally not considered to be ‘waters of 
the United States.’ ”].)  Furthermore, the California Water Code states that the uses and 
objectives set out in basin plans and the need to prevent nuisance will require the regional 
boards to adopt requirements that are more stringent than federal law: 

 Notwithstanding any other provision of this division, the state board or 
the regional boards shall, as required or authorized by the Federal Water 
Pollution Control Act, as amended, issue waste discharge requirements and 
dredged or fill materials permits which apply and ensure compliance with all 
applicable provisions of the act and acts amendatory thereof or supplementary, 
thereto, together with any more stringent effluent standards or limitations 
necessary to implement water quality control plans, or for the protection of 
beneficial uses, or to prevent nuisance.  (Wat. Code, § 13377, Vol. 2, Tab 29.) 

In 1972, California became the first state authorized to issue NPDES permits through 
an amendment to Porter-Cologne.  As previously stated, Porter-Cologne has a greater reach 
than the CWA.  For example, Porter-Cologne extends the State’s authority to non-point 
sources (e.g., agricultural runoff), discharges to groundwater, and to discharges to land 

                                                
6 “Effluent limitation means any restriction imposed by the Director on quantities, discharge rates, and 
concentrations of ‘pollutants’ which are ‘discharged’ from ‘point sources’ into ‘waters of the United States,’ the 
waters of the ‘contiguous zone,’ or the ocean.”  (40 C.F.R. § 122.2, emphasis added, Vol. 2, Tab 13.) 
7 “The federal Clean Water Act reserves to the states significant aspects of water quality policy (33 U.S.C. 
§ 1251(b)), and it specifically grants the states authority to ‘enforce any effluent limitation’ that is not ‘less 
stringent’ than the federal standard (33 U.S.C. § 1370, italics added).  It does not prescribe or restrict the factors 
that a state may consider when exercising this reserve authority . . . .”  (City of Burbank, supra, 35 Cal.4th at 
pp. 627-628, Vol. 2, Tab 1.) 
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overlying groundwater.  (Wat. Code, § 13050, Vol. 2, Tab 25.)  Porter-Cologne applies to 
“waters of the State” which is defined as, “any surface water or groundwater, including saline 
waters, within the boundaries of the State.”  (Id., § 13050(e), Vol. 2, Tab 23.) 

The 2010 Permit was issued by the Los Angeles Water Board as a “waste discharge 
requirement” pursuant to the authority of the California Water Code.  (Wat. Code, § 13260, 
13263, 13374, Vol. 2, Tabs 26-28.)  Regional boards have acknowledged that requirements of 
MS4 permits may exceed those of federal law, based on the stricter authority of Porter-
Cologne.  (Permit, Vol. 1, Tab 1 at p. 25 [“The Regional Water Board may use its discretion 
to impose other provisions beyond MEP, as it determines appropriate for the control of 
pollutants, including ensuring strict compliance with Water Quality Standards.”].)  The court 
in City of Burbank further held that components of NPDES permits may exceed federal 
requirements and that state and regional boards must consider State law.  (City of Burbank, 
supra, 35 Cal.4th at p. 618, Vol. 2, Tab 1.)  However, State orders are still subject to the 
California Constitution, including Article XIII B section 6. 

IV.  State Mandate Law 

Article XIII B section 6 of the California Constitution requires the State Legislature to 
provide a subvention of funds to local agencies any time the Legislature or a State agency 
requires the local agency to implement a new program, or provide a higher level of service 
under an existing program.  Article XIII B states in relevant part: 

Whenever the Legislature or any state agency mandates a new program or 
higher level of service on any local government, the State shall provide a 
subvention of funds to reimburse that local government for the costs of the 
program or increased level of service . . . .  (Cal. Const., art. XIII B, § 6(a), 
Vol. 2, Tab 19.) 

The purpose of Article XIII B section 6 is “to preclude the tate from shifting financial 
responsibility for carrying out governmental functions to local agencies, which are 
‘ill equipped’ to assume increased financial responsibilities because of the taxing and 
spending limitations that articles XIII A and XIII B impose.”  (County of San Diego v. State of 
California (1991) 15 Cal.4th 68, 81, Vol. 2, Tab 5.)  The section was “designed to protect the 
tax revenues of local governments from state mandates that would require expenditure of such 
revenues.”  (County of Fresno v. State of California (1991) 53 Cal.3d 482, 487, Vol. 2, 
Tab 2.)  The Legislature enacted an administrative scheme to implement Article XIII B 
section 6, at Government Code section 17500 et seq.  (Kinlaw v. State of California (1991) 
54 Cal.3d 326, 333, Vol. 2, Tab 7 [statute establishes “procedure by which to implement and 
enforce section 6”].) 

The Legislature defined the parameters regarding what constitutes a State mandated 
cost, defining “Costs mandated by the state” to include: 
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. . . any increased costs which a local agency . . . is required to incur after 
July 1, 1980, as a result of any statute enacted on or after January 1, 1975, or 
any executive order implementing any statute enacted on or after January 1, 
1975, which mandates a new program or higher level of service of an existing 
program within the meaning of Section 6 of Article XIII B of the California 
Constitution.  (Gov. Code, § 17514, Vol. 2, Tab 22.) 

Orders issued by a regional board pursuant to Porter-Cologne are within the definition 
of “executive order.”  (County of Los Angeles v. Commission on State Mandates (2007) 
150 Cal.App.4th 898, 920, Vol. 2, Tab 3.)  Government Code section 17556 identifies 
seven exceptions to the rule requiring reimbursement for State mandated costs.  The 
exceptions are as follows: 

(a)  The claim is submitted by a local agency . . . that requests or previously 
requested legislative authority for that local agency . . . to implement the 
program specified in the statute, and that statute imposes costs upon that 
local agency . . . requesting the legislative authority. 

(b)  The statute or executive order affirmed for the state a mandate that has 
been declared existing law or regulation by action of the courts. 

(c)  The statute or executive order imposes a requirement that is mandated by 
a federal law or regulation and results in costs mandated by the federal 
government, unless the statute or executive order mandates costs that 
exceed the mandate in that federal law or regulation. 

(d)  The local agency . . . has the authority to levy service charges, fees, or 
assessments sufficient to pay for the mandated program or increased level 
of service. 

(e)  The statute, executive order, or an appropriation in a Budget Act or other 
bill provides for offsetting savings to local agencies . . . that result in no 
net costs to the local agencies or . . . , or includes additional revenue that 
was specifically intended to fund the costs of the state mandate in an 
amount sufficient to fund the cost of the state mandate. 

(f)  The statute or executive order imposes duties that are necessary to 
implement, or are expressly included in, a ballot measure approved by the 
voters in a statewide or local election. 

(g)  The statute created a new crime or infraction, eliminated a crime or 
infraction, or changed the penalty for a crime or infraction, but only for 
that portion of the statute relating directly to the enforcement of the crime 
or infraction.  (Gov. Code, § 17556, Vol. 2, Tab 23.) 
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None of these exceptions are directly applicable to the mandates challenged as part of 
this Test Claim.  Exceptions (a), (b), (e), (f), and (g) are not relevant to this Test Claim, and 
exceptions (c) and (d) relating to federal mandates and fee assessments are addressed later in 
this Written Narrative Statement.  Moreover, the program or increased level of service must 
impose “unique requirements on local governments” that carry out State policy.  (County of 
Los Angeles v. State of California (1987) 43 Cal.3d 46, 50, Vol. 2, Tab 4.)  The requirements 
of the mandates in this Test Claim are “unique requirements on local governments” and are 
not requirements that fall upon both local governments and private parties, to obviate the need 
for a subvention of State funds under Article XIII B section 6. 

When a new program or level of service is in part federally funded, courts have held 
that the authority to impose a condition does not equate to a direct order or mandate to impose 
the condition.  Where the “state freely choos[es] to impose the costs upon the local agency as 
a means of implementing a federal program then the costs are the result of a reimbursable 
state mandate regardless whether the costs were imposed upon the state by the federal 
government.”  (Hayes v. Commission on State Mandates (1992) 11 Cal.App.4th 1564, 1594 
(“Hayes”), Vol. 2, Tab 6.)  Additionally, when a state agency exercises discretion and chooses 
which requirements to impose in an executive order, those aspects that were not strictly 
required in the federal scheme are state mandates.  (Ibid.)  In addition, when a state law or an 
order mandates a change in an existing program that requires an increase in the actual level or 
quality of governmental services provided, the increase is a “higher level of service” within 
the meaning of Article XIII B section 6 of the California Constitution.  (San Diego Unified 
School District v. Commission on State Mandates (2004) 33 Cal.4th 859, 877, Vol. 2, Tab 9.)  
For example, where an executive order required school districts to take special steps and 
measures to address segregation by race in local schools, the appellate court called this a 
“higher level of service” where the order had requirements that exceeded federal law because 
they mandated that the school district take defined remedial actions that were simply advisory 
under prior law.  (Long Beach Unified School District v. State of California (1990) 
225 Cal.App.3d 155, 177 (“Long Beach”), Vol. 2, Tab 8.) 

Generally, the law of State mandates as dictated by the California Constitution, 
statutes, and case law, establishes a three-part test for mandates: 

(i)  Obligations imposed must be a new program or higher level of service; 

(ii)  The mandate must arise from a law, regulation, or executive order imposed by 
the State, rather than the federal government; and, 

(iii) The costs cannot be recoverable by the local agency through the imposition of 
a fee.   

If paragraphs 1, 2, and 3 are satisfied, then the mandated costs generally fall within the 
subventure requirement of Article XIII B section 6.   
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(i) New Program or Higher Level of Service 

The determination of whether something is a new program or higher level of service is 
largely a factual exercise that involves comparing the terms of the former and current permits.  
This Commission’s San Diego Decision addresses an important principle at issue in this Test 
Claim.  All storm water permits are required to “reduce the discharge of pollutants to the 
maximum extent practicable, including management practices, control techniques and system, 
design and engineering methods, and such other provisions as the Administrator or the State 
determines appropriate for the control of such pollutants.”  (33 U.S.C. § 1342(p)(3)(B)(iii), 
Vol. 2, Tab 11.)  In the proceedings leading to the San Diego Decision, the Finance 
Department argued that the new permit did not constitute a “new program” or “higher level of 
service” because each incremental increase in best management practices or other permit 
requirements was necessary to assure continued compliance with the maximum extent 
practicable standard (or “MEP” standard).  The Finance Department argued that: 

. . . the entire permit is not a new program or higher level of service because 
additional activities, beyond those required by the 2001 permit, are necessary 
for the claimants to continue to comply with the federal Clean Water Act and 
reduce pollutants to the Maximum Extent Practicable.  (San Diego Decision, 
Vol. 3, Tab 2 at pp. 48-49.) 

However, the Commission correctly rejected such arguments in that decision, recognizing the 
logical implications of the standard as articulated by the Finance Department.  Specifically, 
the Commission noted that “[u]nder the standard urged by Finance, anything the state imposes 
under the permit would not be a new program or higher level of service.  The Commission 
does not read the federal Clean Water Act so broadly.”  (San Diego Decision, Vol. 3, Tab 2 at 
p. 49.)  Indeed, adhering to the Finance Department’s interpretation, would allow the State to 
justify virtually any mandate on the grounds that it falls within the MEP standard.  The 
Commission rejected such an approach in the San Diego Decision, and should do the same 
here. 

(ii) State Mandates 

The Government Code exempts costs mandated solely by federal law or regulation, 
except where the state “statute or executive order mandates costs that exceed the mandate in 
that federal law or regulation . . . .”  (Gov. Code, § 17556(c), Vol. 2, Tab 23.)  The obligation 
imposed by the state in the implementation of a federal mandate should still be considered a 
“state mandate” as long as the state has a say in the manner in which the mandate is passed on 
to local agencies.  The California Supreme Court has stated:  

In our view the determination whether certain costs were imposed upon a local 
agency by a federal mandate must focus upon the local agency which is 
ultimately forced to bear the costs and how those costs came to be imposed 
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upon that agency.  If the state freely chose to impose the costs upon the local 
agency as a means of implementing a federal program then the costs are the 
result of a reimbursable state mandate regardless whether the costs were 
imposed upon the state by the federal government.  (Hayes, supra, 
11 Cal.App.4th at p. 1593, Vol. 2, Tab 6.) 

The Commission relied on this in both the San Diego and Los Angeles Decisions with 
respect to storm water permits where the regional boards “freely chose” to exercise their 
discretion.  (San Diego Decision, Vol. 3, Tab 2 at p. 37; Los Angeles Decision, Vol. 3, Tab 1 
at p. 22.)  The Commission should rely on the same analysis if such arguments are again 
raised here. 

(iii) Fee Authority   

Mandates are exempted from the requirements of Article XIII B section 6 where the 
local agency “has the authority to levy service charges, fees, or assessments sufficient to pay 
for the mandated program or increased level of service.”  (Gov. Code, § 17556(d), Vol. 2, 
Tab 23.)  Article XIII D of the California Constitution requires that fees incident to property 
ownership be subjected to a majority vote by affected property owners or by two-thirds of 
registered voter approval.  (Cal. Const., art. XIII, § D, subd. 4(d), Vol. 2, Tab 20 (otherwise 
referred to as Proposition 218).)  In the San Diego Decision, this Commission held that the 
necessity of voter approval (and the possibility of voter rejection) of a fee renders that 
permittee’s fee authority inadequate to satisfy the exemption of Government Code 
section 17556, subdivision (d).  (San Diego Decision, Vol. 3, Tab 2 at pp. 106-107.)  
However, the Commission also found fees that result from a property owner’s voluntary 
decision to seek a government benefit are not subject to the voter requirements of 
Proposition 218, and therefore such fees are sufficient within the meaning of Government 
Code section 17556, subdivision (d).  (Id. at pp. 107-108.)  In other words, for example, when 
a property owner voluntarily seeks to “develop” his or her property, fees charged by the 
respective local government to process an associated development application result from a 
property owner’s voluntary decision and therefore are not subject to the voter requirements of 
Proposition 218.  As indicated further below, the District and the County have identified State 
mandates that may only be funded by the imposition of a tax or fee that would be imposed on 
property owners subject to the requirements of Proposition 218.   

In sum, the 2010 Permit imposes new requirements on the County and the District that 
exceed the requirements of federal law, were not components of the 2000 Permit, and are 
unique to local government.  Similar requirements have been held by the Commission to be 
unfunded State mandates for which the Claimants were entitled to reimbursement; the new 
requirements in the 2010 Permit are similar State mandates in this case.  Thus, the County and 
the District are entitled to reimbursement under Article XIII B section 6 of the California 
Constitution. 
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V.  State Mandated Activities 

On July 8, 2010, the Los Angeles Water Board issued the 2010 Permit to the 
Permittee.  (See generally, Vol. 1, Tab 1.)  The 2010 Permit mandates many new programs 
and activities that are not required by either federal law or the 2000 Permit.  Each of the 
subheadings below contain a provision or provisions of the 2010 Permit and discusses how 
each mandate meets the requirements for reimbursement under the relevant standards.  
Specifically, each provision identified as an unfunded mandate contains: (1) the specific 
provision of the 2010 Permit that mandates a new program or higher level of service; 
(2) applicable federal law, if any, and how the requirements contained in the 2010 Permit 
exceed those federal requirements; (3) the related provisions in the 2000 Permit, if any, and 
how the requirements in the 2010 Permit are new and different from those previous 
requirements; (4) a discussion of the specific activities mandated by the 2010 Permit and the 
actions undertaken by the County or the District to comply with those mandates; and, finally 
(5) the specific costs associated with each requirement as identified by the declarations and 
appendices to this Written Narrative Statement.  Excerpts of the challenged 2010 Permit 
provisions have been provided as part of this written narrative in order to help facilitate the 
Commission’s analysis of this Test Claim.  However, Claimants’ assertions that the 
requirements of the 2010 Permit represent a State mandate are not necessarily limited to the 
particular language quoted.  Rather, the mandates themselves may encompass all related 
language within the broader sections identified that constitute the underlying mandates within 
the 2010 Permit.   

A.  Public Information/Participation Program  

The 2010 Permit increases the public outreach requirement imposed on the Permittees, 
creating a number of new program requirements.  These new obligations include a mandate 
for the Permittees, and specifically the District as the Principal Permittee.  Further, the 
National Pollutant Discharge Elimination System Implementation Agreement, Ventura 
Countywide Stormwater Quality Management Program (“Implementation Agreement”) 
between the District and the other Permittees sets forth the District’s roles and responsibilities 
as the as “Principal Permittee,” which also requires the District to perform the 2010 Permit 
public outreach requirements.  (Implementation Agreement, Vol. 3, Tab 4 at p. 3-9.)  Thus, 
the Permit and the Implementation Agreement require the District to distribute storm water 
pollution prevention materials to various entities, develop an ethnic communities strategy, 
provide materials to 50 percent of all K-12 students every two years and/or develop a youth 
outreach plan, develop and implement a behavioral change assessment strategy, coordinate 
and develop a pollutant specific outreach program, conduct corporate outreach, and 
implement a business assistance program.  These activities are not mandated by federal law, 
were not required as part of the 2000 Permit, and constitute a new program or higher level of 
service for which the Permittees have and will continue to bear the costs of implementation.  
The relevant portions of the 2010 Permit require as follows: 
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Permit Parts 4.C.2(c)(1)(C), 4.C.2(c)(2), 4.C.2(c)(6), and 4.C.2(c)(8): 

2. Residential Program 
(c) Outreach and Education 

(1) Collaboratively, the Permittees shall implement the following 
activities: 
. . . 
(C) Distribute storm water pollution prevention public education 

materials no later than (365 days after Order adoption date) 
to: 
(i)  Automotive parts stores 
(ii)  Home improvement centers/lumber yards/hardware stores 
(iii)  Pet shops/feed stores   

(2) The Principal Permittee shall develop a strategy to educate ethnic 
communities through culturally effective methods.  Details of this 
strategy should be incorporated into the PIPP, and implemented, 
no later than (365 days after Order adoption date).   
. . . 

 (6) The Principal Permittee, in cooperation with the Permittees, shall 
provide schools within each School District in the County with 
materials, including, but not limited to, videos, live presentations, 
and other information necessary to educate a minimum of 
50 percent of all school children (K-12) every 2 years on storm 
water pollution.  Alternatively, a Permittee may submit a plan to 
the Regional Water Board Executive Officer for consideration no 
later than (90 days after Order adoption date), to provide outreach 
in lieu of the school curriculum.  Pursuant to Water Code 
section 13383.6, the Permittees, in lieu of providing educational 
materials/funding to School Districts in the County, may opt to 
provide an equivalent amount of funds or fraction thereof to the 
Environmental Education Account established within the State 
Treasury.   
. . . 

 (8) The Permittees shall develop and implement a behavioral change 
assessment strategy no later than (365 days after Order adoption 
date) in order to determine whether the PIPP is demonstrably 
effective in changing the behavior of the public.  The strategy shall 
be developed based on current sociological data and studies.  
(2010 Permit, Vol. 1, Tab 1 at pp. 42-49) 
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Permit Part 4.C.2(d):  

(d) Pollutant-Specific Outreach  
The Principal Permittee, in cooperation with the Permittees, shall 
coordinate to develop outreach programs that focus on metals, urban 
pesticides, bacteria and nutrients as the pollutants of concern no later 
than (365 days after Order adoption date).  Metals may be 
appropriately addressed through the Industrial/ Commercial Facilities 
Program (e.g. the distribution of educational materials on appropriate 
BMPs for metal fabrication and recycling facilities that have been 
identified as a potential source).  Region-wide pollutants may be 
included in the Principal Permittee’s mass media outreach program.  
(2010 Permit, Vol. 1, Tab 1 at p. 44.) 

Permit Part 4.C.3(a)-(b):  

3. Business Program 
(a) Corporate Outreach 

(1) The Permittees shall work with other regional or statewide 
agencies and, associations such as the California Storm Water 
Quality Association (CASQA), to develop and implement a 
Corporate Outreach program to educate and inform corporate 
franchise operators and/or local facility managers about storm 
water regulations and BMPs.  Once developed, the program shall 
target a minimum of four Retail Gasoline Outlets (RGO) 
franchisers and cover a minimum of 80% of RGO franchisees in the 
county, four retail automotive parts franchisers, two home 
improvement center franchisers and six restaurant franchisers.  
Corporate outreach for all target facilities shall be conducted not 
less than twice during the term of this Order, with the first outreach 
contact to begin no later than two years after Order adoption 
date . . . .   

(b) Business Assistance Program 
(1) The Permittees shall implement a Business Assistance Program to 

provide technical information to small businesses to facilitate their 
efforts to reduce the discharge of pollutants in storm water.  The 
Program shall include: 
(A)  On-site, telephone or e-mail consultation regarding the 

responsibilities of businesses to reduce the discharge of 
pollutants, procedural requirements, and available guidance 
documents. 
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(B)  Distribution of storm water pollution prevention education 
materials to operators of auto repair shops, car wash facilities 
(including mobile car detailing), mobile carpet cleaning 
services, commercial pesticide applicator services and 
restaurants.  (2010 Permit, Vol. 1, Tab 1 at pp. 44-45.) 

1.  Requirements of Federal Law 

Neither the 2010 Permit, nor any of its supporting documents, specifically identify any 
federal regulations as authority for the 2010 Permit’s public outreach requirements.  
Moreover, no federal statute, regulation, or policy specifically requires large municipal storm 
water permits to include the type of public outreach requirements present in the 2010 Permit.  
Federal regulations do provide general public outreach and education requirements for large 
municipal storm water permits.  (40 C.F.R. §§ 122.26(d)(2)(iv)(A)(6), (B)(6), (D)(4), Vol. 2, 
Tab 14.)  However, those regulations do not require anywhere near the level of specificity 
included by the Los Angeles Water Board in the 2010 Permit.  Federal regulations require 
large municipal storm water permits to include: 

[A] comprehensive planning process which involves public participation and 
where necessary intergovernmental coordination, to reduce the discharge of 
pollutants to the maximum extent practicable using management practices, 
control techniques and system, design and engineering methods, and such 
other provisions which are appropriate. The program shall also include a 
description of staff and equipment available to implement the program.  
(40 C.F.R. § 122.26(d)(2)(iv), Vol. 2, Tab 14.) 

[A] program to reduce to the maximum extent practicable, pollutants in 
discharges from municipal separate storm sewers associated with the 
application of pesticides, herbicides and fertilizer which will include, as 
appropriate, controls such as educational activities, permits, certifications, and 
other measures for commercial applicators and distributors, and controls for 
application in public right-of-ways and at municipal facilities.  (40 C.F.R. 
§ 122.26(d)(2)(iv)(A)(6), Vol. 2, Tab 14.) 

Further, large municipal storm water permits must include: 

[E]ducational activities, public information activities, and other appropriate 
activities to facilitate the proper management and disposal of used oil and toxic 
materials.  (40 C.F.R. § 122.26(d)(2)(iv)(B)(6), Vol. 2, Tab 14.) 

Finally, municipal storm water permits must include “[a]ppropriate educational and 
training measures for construction site operators.”  (40 C.F.R. § 122.26(d)(2)(iv)(D)(4), 
Vol. 2, Tab 14.)  Where the State freely chooses to impose costs associated with a new 
program or higher level of service upon a local agency as the means of implementing a 
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federal program, then the costs represent a reimbursable State mandate.  (Hayes, supra, 
11 Cal.App.4th at p. 1593, Vol. 2, Tab 6; Long Beach, supra, 225 Cal.App.3d at p. 155, 
Vol. 2, Tab 8.)  Federal law does not require storm water NPDES permits to include the 
highly specific public outreach program that is contained in the 2010 Permit, yet the State has 
exercised its discretion to impose that program on the Permittees.  For that reason, the public 
education requirements in the 2010 Permit identified above exceed the requirements of 
federal law and represent a State mandated program. 

2.  Requirements From Prior Permit (2000) 

The 2000 Permit contained a limited public participation and education program, but 
nothing nearly as specific as the requirements identified above and mandated as part of the 
2010 Permit.  The relevant provision of the 2000 Permit related to public participation and 
education requirements are as follows:  

2000 Permit Part 4.A:  

A.  Programs for Residents 
1.  Co-permittees shall identify staff who will serve as the public reporting 

contact person(s) for reporting clogged catch basin inlets and illicit 
discharges/dumping, and general storm water management 
information within 6 months of permit issuance, and thereafter include 
this information, updated when necessary, in public information, the 
government pages of the telephone book, and the annual report as they 
are developed/published.  The designated contact staff will be provided 
with relevant storm water quality information including current 
resident program activities, preventative storm water pollution control 
information and contact information for responding to illicit 
discharges/illegal dumping. 

2.  Co-permittees shall mark storm drain inlets with a legible “no 
dumping” message.  In addition, signs with prohibitive language 
discouraging illegal dumping must be posted at designated public 
access points to creeks, other relevant water bodies, and channels by 
July 27, 2002. 

3.  Each Co-permittee shall conduct educational activities within its 
jurisdiction and participate in countywide events. 

4.  Each Co-permittee shall distribute outreach materials to the general 
public and school children at appropriate public counters and events. 
Outreach material shall include information such as proper disposal of 
litter, green waste, and pet waste, proper vehicle maintenance 
techniques, proper lawn care, and water conservation practices. 
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5.  The Discharger shall insure that a minimum of 2.1 million impressions 
per year are made on the general public about storm water quality via 
print, local TV access, local radio, or other appropriate media.  
(2000 Permit, Vol. 1, Tab 2 at p. 14) 

As the Commission can plainly see, there is no requirement in the 2000 Permit for the 
Permittees, and therefore the District, to distribute storm water pollution prevention materials 
to specific entities, develop an ethnic communities strategy, or provide educational materials 
to students.  There is also no requirement that Permittees, and therefore the District, must 
implement a behavioral change assessment strategy, a pollutant specific outreach program, or 
conduct corporate outreach and business assistance programs.  Thus, the addition of this 
requirement in the 2010 Permit constitutes a new program or higher level of service.  

3.  Mandated Activities 

As noted above, the 2010 Permit increases the public outreach and education 
requirement imposed on the Permittees, including obligating the Permittees to distribute storm 
water pollution prevention materials to various entities, develop an ethnic communities 
strategy, provide materials to 50 percent of all K-12 students every two years and/or develop a 
youth outreach plan, develop and implement a behavioral change assessment strategy, 
coordinate and develop a pollutant specific outreach program, conduct corporate outreach, 
and implement a business assistance program.  Accordingly, the District, as the Principal 
Permittee and through the Implementation Agreement, must have implemented or must 
implement a number of new and costly activities arising from the mandate, including but not 
necessarily limited to the following:  

• The District needed to develop and distribute storm water pollution prevention 
materials to automotive parts stores, home improvement centers, lumber-yards, 
hardware stores, pet shops, and feed stores by July 8, 2011. 

• The District needed to develop and implement a strategy to educate ethnic 
communities by July 8, 2011. 

• The District must distribute materials for school age children, or develop a Youth 
Action Plan, to educate school age children throughout the County. 

• The District needed to develop and implement a behavioral change assessment 
strategy by July 8, 2011.  

• The District needed to develop pollutant specific outreach programs for metals, urban 
pesticides, bacteria, and nutrients by July 8, 2011. 

• The District must work with other regional or statewide agencies and associations, to 
develop and implement a Corporate Outreach program that is designed to educate and 
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inform corporate franchise operators; and such Corporate Outreach shall be conducted 
at least twice during the Permit term. 

• The District must implement a Business Assistance Program that includes providing 
technical information to small businesses through on-site, telephone, or email 
consultations, and includes distributing storm water pollution prevention education 
materials to various types of small businesses (e.g., auto repair shops, car wash 
facilities). 

This has also forced the District, as the Principal Permittee, to modify or expand a number of 
its existing activities, thus increasing the cost and effort of these actions.  Moreover, these 
requirements exceed the federal MEP standard by requiring new, specific requirements that 
are arguably not economically feasible considering current local government budgetary 
constraints.  Because federal law does not specifically mandate any of these specific activities 
mandated by the 2010 Permit, and such requirements were not contained in the 2000 Permit, 
the provisions of the 2010 Permit impose a new program or higher level of service and 
constitute a series of unfunded mandates.  The District is entitled to reimbursement for the 
above described actions.  

4.   Actual and Reimbursable Costs 

To comply with the 2010 Permit’s public outreach requirements identified above, the 
District’s costs, pursuant to its obligations and responsibilities under the Implementation 
Agreement, exceeded $1,000 in fiscal years 2009-2010 and 2010-2011.  The District’s costs 
for fiscal years 2009-2010 and 2010-2011 are set forth in Exhibit 1 to this Written Narrative 
Statement.  Costs for succeeding fiscal years over the course of the 2010 Permit will also 
exceed $1,000.  

B.  Reporting Program and Program Effectiveness Evaluation 

The 2010 Permit requires the District, as the Principal Permittee, to develop an 
electronic reporting program and form for the annual report by July 8, 2011, and to evaluate, 
assess, and synthesize the results of the monitoring program and the effectiveness of the 
implementation of best management practices (i.e., conduct a program effectiveness 
evaluation).  The requirement for the development of an electronic reporting program and 
form for the annual report and the requirement to conduct a program effectiveness evaluation, 
are not mandated by federal law and were not required as part of the 2000 Permit.  
Accordingly, the requirements constitute a new program or higher level of service.  The 
relevant portions of the 2010 Permit, specifically Parts 4.I.1 and 3.E.1(e) require as follows:  
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Permit Part 4.I.1: 

I. REPORTING PROGRAM 
1.  The Principal Permittee in consultation with the Permittees and 

Regional Water Board staff shall convene an adhoc working group to 
develop an Electronic Reporting Program, the basis of which shall be 
the requirements in this Order.  The Committee shall no later than 
one year after Order adoption date (July 8, 2011) submit the electronic 
reporting form in each subsequent year.  (2010 Permit, Vol. 1, Tab 1 at 
p. 87.) 

Permit Part 3.E.1(e): 

(e)  Evaluate, assess, and synthesize the results of the monitoring program and 
the effectiveness of the implementation of BMPs.  (2010 Permit, Vol. 1, 
Tab 1 at p. 40.) 

1.  Requirements of Federal Law 

Neither the 2010 Permit, nor any of its supporting documents, specifically identify any 
federal regulations as authority for the particular types of annual reporting requirements 
identified above.  However, the federal requirements for annual reporting that do exist include 
the following: 

The operator of a large or medium municipal separate storm sewer system 
or a municipal separate storm sewer that has been designated by the Director 
under § 122.26(a)(1)(v) of this part must submit an annual report by the 
anniversary of the date of issuance of the permit for such system.  The report 
shall include: 

(1)  The status of implementing the components of the storm water 
management program that are established as permit conditions; 

(2)  Proposed changes to the storm water management programs that are 
established as permit condition.  Such proposed changes shall be 
consistent with § 122.26(d)(2)(iii) of this part; and 

(3)  Revisions, if necessary, to the assessment of controls and the fiscal 
analysis reported in the permit application under § 122.26(d)(2)(iv) 
and (d)(2)(v) of this part; 

(4)  A summary of data, including monitoring data, that is accumulated 
throughout the reporting year; 

(5)  Annual expenditures and budget for year following each annual report; 
(6)  A summary describing the number and nature of enforcement actions, 

inspections, and public education programs; 
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(7)  Identification of water quality improvements or degradation.  
(40 C.F.R. § 122.42(c), Vol. 2, Tab 15.) 

Where the State freely chooses to impose costs associated with a new program or 
higher level of service upon a local agency as the means of implementing a federal program, 
the costs then represent a reimbursable State mandate.  (Hayes, supra, 11 Cal.App.4th at 
p. 1593, Vol. 2, Tab 6; Long Beach, supra, 225 Cal.App.3d at p. 155, Vol. 2, Tab 8.)  Federal 
law does not require the 2010 Permit to include the highly specific electronic reporting 
program and format, or require Permittees to conduct program effectiveness evaluations.  Yet 
the State has exercised its discretion to impose that program on the Permittees.  Thus, the 
reporting and program effectiveness requirements in the 2010 Permit identified above, exceed 
the requirements of federal law and represent a State mandated program. 

2.  Requirements From Prior Permit (2000) 

The 2000 Permit did contain annual storm water reporting and assessment 
requirements, but did not contain the types of specific requirements outlined above in the 
2010 Permit, and certainly did not contain any requirement that Permittees design and 
implement an electronic reporting format for implementation or conduct a program 
effectiveness evaluation.  The relevant provisions of the 2000 Permit related to annual 
reporting requirements are as follows: 

2000 Permit Part 3.D.1:  

1.  The Discharger shall submit, by October 1 of each year beginning the Year 
2001, an Annual Storm Water Report and Assessment documenting the 
status of the general program and individual tasks contained in the 
Ventura County SMP, as well as results of analyses from the monitoring 
and reporting program CI 7388.  The Annual Storm Water Report and 
Assessment shall cover each fiscal year from July 1 through June 30, and 
shall include the information necessary to assess the Discharger’s 
compliance status relative to this Order, and the effectiveness of 
implementation of permit requirements on storm water quality.  The 
Annual Storm Water Report and Assessment shall include any proposed 
changes to the Ventura County SMP as approved by the Management 
Committee.   
The Discharger shall submit, by October 1, 2000, the Annual Report for 
the period July 1, 1999 through July 27, 2000 documenting the status of 
the general program up to permit reissuance and the results of analyses 
from the monitoring and reporting program.   (2000 Permit, Vol. 1, Tab 2 
at p. 12.) 
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Thus, the addition of this requirement in the 2010 Permit constitutes a new program or higher 
level of service.  

3.  Mandated Activities 

As noted above, the 2010 Permit increases the annual reporting requirements imposed 
on the District by requiring the District to develop an electronic reporting program and form, 
and to conduct a program effectiveness assessment.  This has forced the District to develop an 
electronic reporting program, and to conduct a program effectiveness assessment, which are 
expanded activities as compared to those reporting requirements required as part of the 
2000 Permit.  Moreover, the development of an electronic reporting program and form, and 
program effectiveness assessment are unrelated to reducing pollutants to the MEP, using 
management practices, control techniques and system, design and engineering methods.  
Accordingly, these requirements exceed the federal MEP standard.  Because federal law does 
not specifically mandate any of these activities mandated by the 2010 Permit, and such 
requirements were not contained in the 2000 Permit, these provisions of the 2010 Permit 
impose a new program or higher level of service and constitute a series of unfunded 
mandates.  The District is entitled to reimbursement for these above described actions.  
(2010 Permit, Vol. 1, Tab 1 at p. 74 

4.  Actual and Reimbursable Costs 

To comply with the 2010 Permit’s annual reporting requirements, and specifically the 
requirements of the identified provisions within Parts 4.I and 3.E, the District’s costs, 
pursuant to its obligations and responsibilities under the Implementation Agreement, 
exceeded $1,000 in fiscal years 2009-2010 and 2010-2011.  The District’s costs for fiscal 
years 2009-2010 and 2010-2011 are set forth in Exhibit 1 to this Written Narrative Statement.  
Costs for succeeding fiscal years over the course of the 2010 Permit will also exceed $1,000. 

C.  Special Studies  

The 2010 Permit includes many special studies and unique requirements that are not 
directly associated with the federally required programs for large MS4 permits.  Specifically, 
the Permit requires the District as the Principal Permittee to conduct or participate in a 
hydromodification control study (“HCS”) to develop tools to predict and mitigate adverse 
impacts of hydromodification, and to comply with hydromodification criteria.  The Permit 
also requires the Permittees to update the technical guidance manual to include new 
informational requirements with respect to hydromodification criteria, best management 
practice performance criteria, and low impact development principles and specifications.  
Further, the Permit requires the Permittees to identify a list of eligible off-site mitigation 
projects, and develop a schedule for completing off-site mitigation projects.  These identified 
Permit activities are being conducted by the District, as the Principal Permittee, and through 
its obligations and responsibilities identified in the Implementation Agreement.  These 
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activities are not mandated by federal law, were not required as part of the 2000 Permit, and 
constitute a new program or higher level of service for which the District has and will 
continue to bear the costs of implementation.  Theses provisions in Part 4.E of the 
2010 Permit, as well as provisions within the Monitoring Program for the 2010 Permit, 
require the District, as the Principal Permittee, to engage in special studies that were not 
required by the 2000 Permit.  Specifically, theses provisions provide that: 

Permit Part 4.E.III.3(a)(1)(D)-(E):  

(D) The Southern California Storm Water Monitoring Coalition (SMC) is 
developing a regional methodology to eliminate or mitigate the adverse 
impacts of hydromodification as a result of urbanization, including 
hydromodification assessment and management tools.  
(i) The SMC has identified the following objectives for the 

Hydromodification Control Study (HCS): 
(I) Establishment of a stream classification for Southern California 

streams 
(II) Development of a deterministic or predictive relationship between 

changes in watershed impervious cover and stream-bed/stream 
bank enlargement 

(III) Development of a numeric model to predict stream-bed/stream 
bank enlargement and evaluate the effectiveness of mitigation 
strategies 

(E) The Permittees shall participate in the SMC HCS to develop: 
(i) A regional stream classification system 
(ii) A numerical model to predict the hydrological changes resulting from 

new development 
(iii) A numerical model to identify effective mitigation strategies 

(F) Until the completion of the SMC HCS, Permittees shall implement the 
Interim Hydromodification Control Criteria, described in 
subpart 4.E.III.3(a)(3)(A) below, to control the potential adverse impacts 
of changes in hydrology that may result from new development and 
redevelopment projects identified in subpart 4.E.II.  (2010 Permit, Vol. 1, 
Tab 1 at pp. 59-60.) 

Attachment F, Section F:  

The principal Permittee shall conduct or participate in special studies to 
develop tools to predict and mitigate the adverse impacts of 
Hydromodification, and to comply with hydromodification control criteria.  

… 
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The principal Permittee may satisfy this requirement by participation in the 
Development of Tools for Hydromodification Assessment and Management 
Project undertaken by the SMC and coordinated by the SCCWRP. .  
(2010 Permit, Vol. 1, Tab 1, section F at pp. F-15 and F-16.) 

Permit Part 4.E.IV.4:  

4. Developer Technical Guidance and Information 
(a) The Permittees shall update the Ventura County Technical Guidance 

Manual for Storm Water Quality Control Measures to include, at a 
minimum, the following: 
(1) Hydromodification Control criteria described in this Order, 

including numerical criteria. 
(2) Expected BMP pollutant removal performance including effluent 

quality (ASCE/U.S. EPA International BMP Database, CASQA 
New Development BMP Handbook, technical reports, local data on 
BMP performance, and the scientific literature appropriate for 
southern California geography and climate). 

(3) Selection of appropriate BMPs for storm water pollutants of 
concern. 

(4) Data on Observed Local Effectiveness and performance of 
implemented BMPs. 

(5) BMP Maintenance and Cost Considerations. 
(6) Guiding principles to facilitate integrated water resources planning 

and management in the selection of BMPs, including water 
conservation, groundwater recharge, public recreation, 
multipurpose parks, open space preservation, and redevelopment 
retrofits. 

(7) LID principles and specifications, including the objectives and 
specifications for integration of LID strategies in the areas of: 
(A) Site Assessment. 
(B) Site Planning and Layout. 
(C) Vegetative Protection, Revegetation, and Maintenance. 
(D) Techniques to Minimize Land Disturbance. 
(E) Techniques to Implement LID Measures at Various Scales 
(F) Integrated Water Resources Management Practices. 
(G) LID Design and Flow Modeling Guidance. 
(H) Hydrologic Analysis.  
(I) LID Credits. 
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(b) Permittees shall update the Technical Guidance Manual within 
(120 days after Order adoption date). 

(c) The Permittees shall facilitate implementation of LID by providing key 
industry, regulatory, and other stakeholders with information 
regarding LID objectives and specifications contained in the LID 
Technical Guidance Section through a training program. The LID 
training program will include the following: 
(1) LID targeted sessions and materials for builders, design 

professionals, regulators, resource agencies, and stakeholders 
(2) A combination of awareness on national efforts and local 

experience gained through LID pilot projects and demonstration 
projects 

(3) Materials and data from LID pilot projects and demonstration 
projects including case studies 

(4) Guidance on how to integrate LID requirements into the local 
regulatory program(s) and requirements 

(5) Availability of the LID Technical Guidance regarding integration 
of LID measures at various project scales 

(6) Guidance on the relationship among LID strategies, Source 
Control BMPs, Treatment Control BMPs, and Hydromodification 
Control requirements 

(d) The Permittees shall submit revisions to the Ventura County Technical 
Guidance Manual to the Regional Water Board for Executive Officer 
approval.  (2010 Permit, Vol. 1, Tab 1 at pp. 66-67.) 

Permit Part 4.E.III.2(c)(3)-(4):  

(3) Location of off site mitigation.  Offsite mitigation projects must be located 
in the same sub-watershed (defined as draining to the same hydrologic 
area in the Basin Plan) as the new development or redevelopment project.  
A list of eligible public and private offsite mitigation projects available for 
funding shall be identified by the Permittees and provided to the project 
applicant.  Off site mitigation projects include green streets projects, 
parking lot retrofits, other site specific LID BMPs, and regional BMPs.  
Project applicants seeking to utilize these alternative compliance 
provisions may propose other offsite mitigation projects, which the 
Permittees may approve if they meet the requirements of this subpart. 

(4) Timing and Reporting Requirements for Offsite Mitigation Projects.  The 
Permittee(s) shall develop a schedule for the completion of offsite 
mitigation projects, including milestone dates to identify fund, design, and 
construct the projects.  Offsite mitigation projects shall be completed as 
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soon as possible, and at the latest, within 4 years of the certificate of 
occupancy for the first project that contributed funds toward the 
construction of the offsite mitigation project, unless a longer period is 
otherwise authorized by the Executive Officer.  For public offsite 
mitigation projects, the permittees must provide in their annual reports a 
summary of total offsite mitigation funds raised to date and a description 
(including location, general design concept, volume of water expected to 
be retained, and total estimated budget) of all pending public offsite 
mitigation projects.  Funding sufficient to address the offsite mitigation 
volume must be transferred to the permittee (for public offsite mitigation 
projects) or to an escrow account (for private offsite mitigation projects) 
within one year of the initiation of construction.  (2010 Permit, Vol. 1, 
Tab 1 at pp. 58-59.) 

1.  Requirements of Federal Law 

Neither the 2010 Permit, nor any of its supporting documents, specifically identify any 
federal regulations as authority for the permit requirements provided here.  At most, 40 Code 
of Regulations part 122.26(d)(2)(iv)(A)(2) requires:  

(2) A description of planning procedures including a comprehensive 
master plan to develop, implement and enforce controls to reduce the discharge 
of pollutants from municipal separate storm sewers which receive discharges 
from areas of new development and significant redevelopment.  Such plan 
shall address controls to reduce pollutants in discharges from municipal 
separate storm sewers after construction is completed.  (Controls to reduce 
pollutants in discharges from municipal separate storm sewers containing 
construction site runoff are addressed in paragraph (d)(2)(iv)(D) of this section.   

Where the State freely chooses to impose costs associated with a new program or 
higher level of service upon a local agency as the means of implementing a federal program, 
then the costs represent a reimbursable State mandate.  (Hayes, supra, 11 Cal.App.4th at 
p. 1593, Vol. 2, Tab 6; Long Beach, supra, 225 Cal.App.3d at p. 155, Vol. 2, Tab 8.)  Federal 
law does not require the 2010 Permit to include provisions requiring Permittees to engage in 
these types of specific special studies, yet the State has exercised its discretion to impose that 
program on the Permittees.  Thus, the reporting requirements in the 2010 Permit identified 
above, exceed the requirements of federal law and represent a State mandated program. 

2.  Requirements From Prior Permit (2000) 

The 2000 Permit Monitoring and Reporting Program (2000 Permit, Vol. 1, Tab 2, 
section T at pp. T-1 to T-11) contained no reference to participation in a hydromodification 
program, no requirement that the Permittee update the Technical Guidance Manual with Best 
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Management Practice (“BMP”) performance criteria, and contained none of the off-site 
mitigation requirements for identifying mitigation sites and preparing a schedule.  
Specifically, 2000 Permit Part 3.E stated only that: 

The Discharger shall submit a Storm Water Monitoring Report on July 15, 
2001 and annually on July 15 thereafter.  The report shall include: 

a. Status of implementation of the monitoring program as described in the 
attached Monitoring and Reporting Program, CI-7388. 

b. Results of the monitoring program; and 
c. A general interpretation of the significance of the results, to the extent 

that data allows.  (2000 Permit, Vol. 1, Tab 2 at p. 13.) 

Moreover, 2000 Permit Part 4.C.2 stated only that: 

The Discharger shall no later than July 27, 2002, prepare a technical manual 
which shall include: 

a. specifications for treatment control BMPs and structural BMPs based 
on the flow-based and volume-based water quality design criteria for 
the purposes of countywide consistency, and 

b. criteria for the control of discharge rates and duration.  (2000 Permit, 
Vol. 1, Tab 2 at p. 16.) 

Thus, the addition of these new requirements in the 2010 Permit constitutes a new program or 
higher level of service.  

3. Mandated Activities  

As noted above, the 2000 Permit contained no reference to participation in a 
hydromodification study program, no requirement that the Permittee update the Technical 
Guidance Manual with BMP performance criteria and other specific information, and none of 
the requirements for identifying off-site mitigation locations and establishing a schedule for 
completion of off-site mitigation projects.  Similarly, the requirements of federal law do not 
specifically mandate that Permittees engage in the type of specific hydromodification program 
prescribed in the 2010 Permit, nor do they require any of the other mandates highlighted 
above.  Thus, the identified subdivisions of Part 4.E of the 2010 Permit and section F of 
Appendix F impose a new or higher level of service than the previous mandates and constitute 
an unfunded mandate for which the District is entitled to reimbursement.  This new 
requirement has forced the District to implement a number of new and costly activities arising 
from the mandate, including but not necessarily limited to as follows:  

• The District needed to update the Technical Guidance Manual to comply with the 
requirements specified in the 2010 Permit.  To do so, the District, as the Principal 
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Permittee, hired consultants with specific expertise in this area.  The requirements are 
highly specialized and it took District staff, consultants, and County staff almost a year 
to develop the information necessary for the update. 

• To participate in the SMC HCS, the District, as the Principal Permittee, will need to 
pay its fair share of the costs. 

• The District will need to spend staff time and resources to develop local information 
for the regional study and coordinate with other participants. 

• To meet the mandates associated with the off-site mitigation requirements in 
Parts 4.E.III(c)(3) and 4.E.III(c)(4) of the Permit (i.e., identify potential mitigation 
locations and establish a schedule), the District, as the Principal Permittee and through 
its obligations and responsibilities under the Implementation Agreement, will need to 
develop a complete off-site mitigation program.  Activities associated with developing 
such a program include mapping and surveying locations that are suitable for off-site 
mitigation that are appropriate, and developing a schedule for completion. 

Neither the 2010 Permit, nor any of its supporting documents, specifically identify any federal 
regulations as authority for the special study requirements identified above.  Federal law 
requires that permits for municipal discharges require controls “to reduce the discharge of 
pollutants to the maximum extent practicable, including management practices, control 
techniques and system, design and engineering methods, and such other provisions as the 
Administrator or the State determines appropriate for the control of such pollutants.”  
(33 U.S.C. § 1342(p)(3)(B)(iii), Vol. 2, Tab 11.)  Although not defined in federal law, the 
Permit defines MEP to mean the following:   

The technology-based permit requirement established by Congress in CWA 
section 402(p)(3)(B)(iii) that municipal dischargers of storm water must meet.  
Technology-based requirements, including MEP, establish a level of pollutant 
control that is derived from available technology or other controls.  MEP 
requires municipal dischargers to perform at maximum level that is 
practicable.  Compliance with MEP may be achieved by emphasizing pollution 
prevention and source control BMPs in combination with structural and 
treatment methods where appropriate.  The MEP approach is an ever evolving 
and advancing concept, which considers technical and economic feasibility. 
(2010 Permit Part 6, Vol. 1, Tab 1 at p. 108.) 

As clearly indicated, the requirements of MEP are specifically related to using “technology” 
to control pollutants, using pollution prevention and source control techniques.  The activities 
identified here (updating the Technical Guidance Manual in the manner specified, 
participating in or conducting a regional HCS study and developing on offsite mitigation 
program) are unrelated to using pollution prevention and source control techniques to control 
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pollutants to the MEP.  Because federal law does not specifically mandate any of these 
specific activities mandated by the 2010 Permit, and such requirements were not contained in 
the 2000 Permit, these provisions of the 2010 Permit impose a new program or higher level of 
service and constitute a series of unfunded mandates.  The District is entitled to 
reimbursement for the above described actions.  

4.  Actual and Reimbursable Costs 

To comply with the 2010 Permit requirements for updating the Technical Guidance 
Manual (Part 4.E.IV.4), the District’s costs, pursuant to its obligations and responsibilities 
under the Implementation Agreement, exceeded $1,000 in fiscal years 2009-2010 and 2010-
2011.  Costs for updating, maintaining, and implementing the Technical Guidance Manual in 
succeeding fiscal years over the course of the 2010 Permit will also exceed $1,000.  To 
comply with the 2010 Permit’s requirements with respect to participating in the HCS study 
being conducted by the SMC, the District’s costs, pursuant to its obligations and 
responsibilities under the Implementation Agreement, will exceed $1,000 in the fiscal year 
2011-2012.  (2010 Permit, Vol. 1, Tab 1 at p. 58.)  The District’s costs to continue to support 
the HCS study in succeeding fiscal years over the course of the 2010 Permit will also likely 
exceed $1,000.  To comply with the 2010 Permit requirements with respect to offsite 
mitigation projects (Parts 4.E.III.2(c)(3) and 4.E.III.2(c)(4) (ibid.)), the District’s costs, 
pursuant to its obligations and responsibilities under the Implementation Agreement, will 
exceed $1,000 in fiscal year 2010-2011.  The District’s costs to further implement the offsite 
mitigation requirements in succeeding fiscal years over the course of the 2010 Permit will 
also exceed $1,000.  The District’s costs to comply with these mandated activities are set forth 
in detail in Exhibit 1 to this Written Narrative Statement. 

D.  Watershed Initiative Participation  

The 2010 Permit requires the District, as the Principal Permittee, to participate in 
regional monitoring coalition groups, participate in regional bioassessments, and participate in 
a regional monitoring survey.  The 2000 Permit did not require the District to participate in 
these activities.  Previously, the District could voluntarily participate, contingent on available 
resources.  Required participation is not mandated by federal law, was not required as part of 
the 2000 Permit, and constitutes a new program or higher level of service for which the 
Permittees have and will continue to bear the costs of implementation.  The relevant 
provisions of Part 4.B of the 2010 Permit mandate as follows: 

1.  The Principal Permittee shall participate in water quality meetings for 
watershed management and planning, including but not limited to the 
following: 
(a) Southern California Stormwater Monitoring Coalition (SMC) 
(b) Other watershed planning groups as appropriate 
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2.  The Principal Permittee shall participate in the following regional water 
quality programs, and projects for watershed management and planning: 
(a)  SMC Regional Monitoring Programs 

(1)  Southern California Regional Bioassessment 
(A) Level of effort per watershed 

(i)  Probabilistic sites per watershed 
(I)  Ventura River – six 
(II)  Santa Clara River – three 
(III)  Calleguas Creek – six 

(ii)  Integrator sites per watershed 
(I) Ventura River – one 
(II) Santa Clara river – one 
(III) Calleguas Creek – one 

(iii) Fixed bioassessment sites 
(I) The permittees shall perform bioassessment at one 

fixed urban site in each major watershed.  Site 
selection shall be determined by the results of the first 
year SMC results, as approved by the Executive 
Officer. 

(b) Southern California Bight Projects 
(1) Regional Monitoring Survey – 2008, and successive years  

(2010 Permit, Vol. 1, Tab 1 at pp. 41-42.) 

1.  Requirements of Federal Law 

Neither the 2010 Permit, nor any of its supporting documents, specifically identify any 
federal regulations as authority for the 2010 Permit’s requirements associated with 
participation in regional monitoring coalitions, regional bioassessment, and regional 
monitoring surveys.  Moreover, no federal statute, regulation, or policy requires municipal 
storm water permits to include participation in regional monitoring efforts as a Permit 
requirement.  Federal regulations implementing the CWA require all NPDES permits to 
contain certain monitoring provisions, including those establishing “type, intervals and 
frequency sufficient to yield data which are representative of the monitored activity . . . .”  
(40 C.F.R. § 122.48, Vol. 2, Tab 17.)  In addition, the regulations require certain types of 
monitoring “to assure compliance with permit limitations.”  (Id. § 122.44(i), Vol. 2, Tab 17.)  
These requirements apply primarily to parameters for an individual Permittee’s discharge.  
(Id. § 122.44(i), Vol. 2, Tab 16.)  Monitoring requirements specific to storm water permits 
under section 122.26 of the federal regulation are largely aimed at identifying sources and 
characterizing pollution arising from outflows within each MS4’s jurisdiction.  (Id. 
§§ 122.26(d)(1)(iv)(B), (2)(iii), Vol. 2, Tab 14.)  Storm water management programs “may 
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impose controls on a system wide basis, a watershed basis, a jurisdiction basis, or on 
individual outfalls.”  (Id. § 122.26(d)(2)(iv), Vol. 2, Tab 14.)  While cooperative agreements 
may be required, “each copermittee is only responsible for their own systems.”  (Id. 
§ 122.26(d)(2)(i)(D), Vol. 2, Tab 14.)  Even where a programmatic approach is taken, federal 
regulations state that, “Copermittees need only comply with permit conditions relating to 
discharges from the municipal separate storm sewers for which they operate.”  (Id. 
§ 122.26(a)(3)(vi), Vol. 2, Tab 14.) 

In the San Diego and Los Angeles Decisions, the Commission correctly read these 
regulatory provisions to mean that, while a regional board may impose collaborative 
approaches to monitor and control pollutants on a watershed basis, such requirements exceed 
the mandate in federal law or regulations.  (San Diego Decision, Vol. 3, Tab 2 p. 74; Los 
Angeles Decision, Vol. 3, Tab 1 pp. 30-31.)  Specifically, the Commission found that: 

The federal regulations authorize but do not require with specificity regarding 
whether collaboration occurs on a jurisdictional, watershed or other basis…the 
permit requires specific action, i.e., required acts that go beyond the 
requirements of federal law.  In adopting these permit provisions, the state has 
freely chosen to impose these requirements.  (San Diego Decision, Vol. 3, 
Tab 2 p. 74, emphasis added.) 

Similarly, here, the federal regulations may “authorize” the Los Angeles Regional Board to 
insert monitoring requirements into the 2010 Permit but do not require that the type of 
regional monitoring efforts mandated in the 2010 Permit be imposed. 

2.  Requirements From Prior Permit (2000) 

The 2000 Permit was silent on the SMC participation requirement and contained no 
such mandate.  As to the regional bioassessment and the Southern California Bight Projects 
Regional Monitoring Survey, these too were not specifically required, though monitoring and 
reporting generally were covered by the 2000 Permit in Part 3.E (2000 Permit, Vol. 1, Tab 2 
at p. 13), which required only that:  

E.  Storm Water Monitoring Report. 
1.  The Discharger shall submit a Storm Water Monitoring Report on 

July 15, 2001 and annually on July 15 thereafter. The report shall 
include: 
a.  Status of implementation of the monitoring program as described in 

the attached Monitoring and Reporting Program, CI-7388. 
b.  Results of the monitoring program; and 
c.  A general interpretation of the significance of the results, to the 

extent that data allows. 
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Thus, the addition of these new requirements in the 2010 Permit constitutes a new program or 
higher level of service. 

3.  Mandated Activities 

As noted above, the 2000 Permit contained no mandate to participate in the SMC or 
other regional groups, and no requirement that the District, as Principal Permittee, participate 
in a regional bioassessment or in the Southern California Bight Regional Monitoring Survey.  
Similarly, the requirements of federal law do not specifically mandate that Permittees must 
engage in regional activities where the geographic scope of the monitoring program expands 
beyond the Permittees’ jurisdictional boundaries.  Thus, the identified subdivisions of 
Part 4.B of the 2010 Permit impose a new or higher level of service than the previous mandate 
and constitute an unfunded mandate for which the District is entitled to reimbursement.  
These requirements have forced the District to spend staff and resources to attend meetings 
outside of its jurisdictional boundaries, coordinate activities with other non-Ventura County 
MS4 Permittees, and financially support studies being conducted by a non-profit organization.  
Mandated participation in regional programs outside of the Permittees’ jurisdictional area 
exceeds the MEP standard contained in federal law.  The Permit defines MEP as follows:   

The technology-based permit requirement established by Congress in CWA 
section 402(p)(3)(B)(iii) that municipal dischargers of storm water must meet.  
Technology-based requirements, including MEP, establish a level of pollutant 
control that is derived from available technology or other controls.  MEP 
requires municipal dischargers to perform at maximum level that is 
practicable.  Compliance with MEP may be achieved by emphasizing pollution 
prevention and source control BMPs in combination with structural and 
treatment methods where appropriate.  The MEP approach is an ever evolving 
and advancing concept, which considers technical and economic feasibility. 
(2010 Permit, Vol. 1, Tab 1 at p. 108.) 

Clearly, mandated participation in region-wide (i.e., Southern California) coalitions, 
bioassessments, and monitoring surveys is unrelated to performance of pollution prevention 
and source control best management practices.  Accordingly, mandated participation in these 
activities exceeds MEP and federal law.  Because federal law does not mandate any of these 
specific activities, and because such requirements were not contained in the 2000 Permit, 
these provisions of the 2010 Permit impose a new program or higher level of service and 
constitute a series of unfunded mandates.  The District is entitled to reimbursement for these 
above described actions.  

4.  Actual and Reimbursable Costs 

To comply with the 2010 Permit requirements to participate in meetings of the SMC 
and the Southern California Regional Bioassessment Study (2010 Permit, Vol. 1, Tab 1 at 
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p. 41), the District’s costs, pursuant to its obligations and responsibilities under the 
Implementation Agreement, exceeded $1,000 in fiscal years 2009-2010 and 2010-2011.  The 
District’s costs for continued participation in these mandated activities in succeeding fiscal 
years over the course of the 2010 Permit will also exceed $1,000.  To comply with the 
2010 Permit requirement to participate in Southern California Bight Projects Regional 
Monitoring Survey, the District’s costs, pursuant to its obligations and responsibilities under 
the Implementation Agreement, exceed $1,000 in fiscal years 2010-2011.  Costs for continued 
participation in the Regional Monitoring Survey in succeeding fiscal years over the course of 
the 2010 Permit will also exceed $1,000.  The District’s costs to comply with these mandates 
are set forth in detail in Exhibit 1 to this Written Narrative Statement. 

E.  Vehicle and Equipment Wash Areas 

The provisions of Part 4.G.I.3(a) of the 2010 Permit require each Permittee to 
eliminate discharges of wash waters from vehicle and equipment washing through one of four 
specified methods.  These provisions apply to all public agency vehicle and equipment wash 
areas with no exemptions for fire fighting vehicles.  The specific methods identified as 
applied to fire fighting vehicles are not mandated by federal law, were not required as part of 
the 2000 Permit, and constitute a new program or higher level of service for which the County 
must bear the costs of implementation.  Specifically, these provisions provide that: 

Permit Part 4.G.I.3(a): 

(a) Each Permittee shall eliminate discharges of wash waters from vehicle and 
equipment washing no later than (365 days after Order adoption date) by 
implementing any of the following measures at existing facilities with 
vehicle or equipment wash areas: 
(1) Self-contain, and haul off for disposal 
(2) Equip with a clarifier 
(3) Equip with an alternative pre-treatment device; or 
(4) Plumb to the sanitary sewer  (2010 Permit, Vol. 1, Tab 1 at p. 79.) 

1.  Requirements of Federal Law 

Neither the 2010 Permit, nor any of its supporting documents, identify any specific 
federal regulations as authority for the 2010 Permit’s elimination of wash water discharge 
requirements in the manner specified in the 2010 Permit for fire fighting vehicles. 

2.  Requirements From Prior Permit (2000) 

The 2000 Permit required Permittees to ensure that all corporate yards had vehicle and 
equipment wash areas that were self-contained, or covered, or equipped with a clarifier, or 
other pretreatment facility, and were properly connected to a sanitary sewer.  However, the 
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2000 Permit specifically exempted fire fighting vehicles.  (2000 Permit, Vol. 1, Tab 2 at 
p. 20.) 

Permit Part 4.E.4: 

4. Co-permittees shall require that all vehicle/equipment wash areas must be 
self-contained, or covered, or equipped with a clarifier, or other 
pretreatment facility, and properly connected to a sanitary sewer.  This 
provision does not apply to fire fighting vehicles.  (2000 Permit, Vol. 1, 
Tab 2 at p. 20.) 

3.  Mandated Activities 

As noted above, the 2010 Permit creates a new requirement with respect to fire 
fighting vehicles.  Where as previously, fire fighting vehicles were exempt, the 2010 Permit 
provides no continued exemption.  Accordingly, the County, as a Permittee, is now required 
to retrofit 30 fire stations to comply with this new Permit requirement. 

Federal law does not mandate that wash waters from public agency vehicle and 
equipment areas must be eliminated through one of the methods specified in the 2010 Permit, 
and specifically, such a requirement has never previously been imposed on fire fighting 
vehicles.  MEP is defined in the Permit as: 

The technology-based permit requirement established by Congress in CWA 
section 402(p)(3)(B)(iii) that municipal dischargers of storm water must meet.  
Technology-based requirements, including MEP, establish a level of pollutant 
control that is derived from available technology or other controls.  MEP 
requires municipal dischargers to perform at maximum level that is 
practicable.  Compliance with MEP may be achieved by emphasizing pollution 
prevention and source control BMPs in combination with structural and 
treatment methods where appropriate.  The MEP approach is an ever evolving 
and advancing concept, which considers technical and economic feasibility.  
(2010 Permit Part 6, Vol. 1, Tab 1 at p. 108.) 

MEP clearly incorporates technical and economic feasibility.  While technically feasible, the 
retrofitting of 30 fire stations is not economically feasible, and therefore the requirement as 
applied to fire fighting vehicles goes beyond MEP.  Accordingly, the vehicle wash area 
provisions that now apply to fire fighting vehicles constitutes a new program or higher level 
of service and are therefore unfunded mandates.  The County is entitled to reimbursement for 
this required action.  
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4.  Actual and Reimbursable Costs 

To comply with 2010 Permit’s Vehicle and Equipment Wash Area requirements for 
fire fighting vehicles, the County’s costs exceeded $1,000 in fiscal year 2010-2011.  
Moreover, the County’s costs to maintain the new facilities in succeeding fiscal years will 
exceed $1,000.  The County’s costs to comply with the mandated activities are set forth in 
detail in Exhibit 1 to this Written Narrative Statement. 

F.  Illicit Connections and Illicit Discharges Elimination Program 

The 2010 Permit has mandated additional activities as part of the Illicit Connections 
and Illicit Discharges Elimination Program that represents a costly mandate to Permittees, and 
specifically, the County.  The Illicit Connections and Illicit Discharges Elimination Program 
requires the Permittees, including the County, to screen for illicit connections by preparing a 
map that shows the location and length of all underground pipes 18 inches and greater in 
diameter, and all channels within the Permittees’ permitted area.  This activity is not 
mandated by federal law and was not required as part of the 2000 Permit, and constitutes a 
new program or higher level of service for which the Permittees must bear the costs of 
implementation.  The relevant portions of the 2010 Permit, specifically Part 4.H.I.3, require as 
follows:  

Permit Part 4.H.I.3(a): 

(1) Each Permittee shall submit to the Principal Permittee: 
(A)  A map at a scale and in a format specified by the Principal Permittee 

showing the location and length of underground pipes 18 inches and 
greater in diameter, and channels within their permitted area and 
operated by the Permittee in accordance with the following schedule: 
(i) All channeled portions of the storm drain system no later than 

90 days after Order adoption date (insert date). 
(ii) All portions of the storm drain system consisting of storm drain 

pipes 36 inches in diameter or greater, no later than May 7, 
2012. 

(iii) All portions of the storm drain system consisting of storm drain 
pipes 18 inches in diameter or greater, no later than May 7, 
2014.  (2010 Permit, Vol. 1, Tab 1 at p. 86.) 

1.  Requirements of Federal Law 

Neither the 2010 Permit, nor any of its supporting documents, specifically identify any 
federal regulations as authority for the 2010 Permit’s storm drain mapping requirement.  With 
respect to federal requirements associated with illicit discharges, the federal regulations 
require as follows: 
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(B) A description of a program, including a schedule, to detect and remove 
(or require the discharger to the municipal separate storm sewer to obtain a 
separate NPDES permit for) illicit discharges and improper disposal into the 
storm sewer.  The proposed program shall include: 

(1) A description of a program, including inspections, to implement and 
enforce an ordinance, orders or similar means to prevent illicit discharges to 
the municipal separate storm sewer system; this program description shall 
address all types of illicit discharges, however the following category of non-
storm water discharges or flows shall be addressed where such discharges are 
identified by he municipality as sources of pollutants to waters of the United 
States: water line flushing, landscape irrigation, diverted stream flows, rising 
ground waters, uncontaminated ground water infiltration (as defined at 
40 CFR 35.2005(20)) to separate storm sewers, uncontaminated pumped 
ground water, discharges from potable water sources, foundation drains, air 
conditioning condensation, irrigation water, springs, water from crawl space 
pumps, footing drains, lawn watering, individual residential car washing, flows 
from riparian habitats and wetlands, dechlorinated swimming pool discharges, 
and street wash water (program descriptions shall address discharges or flows 
from fire fighting only where such discharges or flows are identified as 
significant sources of pollutants to waters of the United States); 

(2) A description of procedures to conduct on-going field screening 
activities during the life of the permit, including areas or locations that will be 
evaluated by such field screens; 

(3)  A description of procedures to be followed to investigate portions of 
the separate storm sewer system that, based on the results of the field screen, or 
other appropriate information, indicate a reasonable potential of containing 
illicit discharges or other sources of non-storm water (such procedures for 
constituents such as fecal coliform, fecal streptococcus, surfactants (MBAS), 
residential chlorine, fluorides and potassium; testing with fluorometric dyes; or 
conducting in storm sewer inspections where safety and other considerations 
allow.  Such description shall include the location of storm sewers that have 
been identified for such evaluation); 

(4) A description of procedures to prevent, contain, and respond to spills 
that may discharge into the municipal separate storm sewer; 

(5) A description of a program to promote, publicize, and facilitate public 
reporting of the presence of illicit discharges of water quality impacts 
associated with discharges from municipal separate storm sewers; 

(6) A description of educational activities, public information activities, 
and other appropriate activities to facilitate the proper management and 
disposal of used oil and toxic materials; and 
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(7) A description of controls to limit infiltration of seepage from municipal 
sanitary sewers to municipal separate storm sewer systems where necessary.  
(40 C.F.R. § 122.26(d)(2)(iv)(B), Vol. 2, Tab 14.) 

With respect to mapping requirements, the federal regulations require as follows: 

(B) A USGS 7.5 minute topographic map (or equivalent topographic map 
with a scale between 1:10,000 and 1:24,000 if cost effective) extending one 
mile beyond the service boundaries of the municipal storm sewer system 
covered by the permit application.  The following information shall be 
provided: 

(1) The location of known municipal storm sewer system outfalls 
discharging to waters of the United States; 

(2) A description of the land use activities (e.g. divisions indicating 
undeveloped, residential, commercial, agricultural and industrial uses) 
accompanied with estimates of population densities and projected growth for a 
ten year period by the separate storm sewer.  For each land use type, an 
estimate of an average runoff coefficient shall be provided; 

(3) The location and a description of the activities of the facility of each 
currently operating or closed municipal landfill or other treatment, storage or 
disposal facility for municipal waste; 

(4) The location and the permit number of any known discharge to the 
municipal storm sewer that has been issued a NPDES permit; 

(5) The location of major structural controls for storm water discharge 
(retention basins, detention basins, major infiltration devices, etc.); and 

(6) The identification of publicly owned parks, recreational areas, and 
other open lands.  (40 C.F.R. § 122.26(d)(1)(iii)(B), Vol. 2, Tab 14.) 

2.  Requirements From Prior Permit (2000) 

The 2000 Permit contains some limited requirements to meet the federal requirements 
for illicit discharges, which are as follows: 

2000 Permit, Part 4.F: 

1. Co-permittees shall investigate the cause, determine the nature and 
estimated amount of reported illicit discharge/dumping incidents, and refer 
documented non-storm water discharges/connections or dumping to an 
appropriate agency for investigation, containment and cleanup.  
Appropriate action including issuance of an enforcement order that will 
result in cessation of the illicit discharge, and/or elimination of the illicit 
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connection, shall take place within six months after the Co-permittee gains 
knowledge of the discharge/connection. 

2. Each Co-permittee shall train its employees in targeted positions, as 
defined by the Ventura County SMP, on how to identify and report illicit 
discharges by January 27, 2001, and annually thereafter. 

3. Automotive, food facility, construction and Co-permittee facility site 
inspection visits shall include distribution of educational material that 
describes illicit discharges and provides a contact number for reporting 
illicit discharges. 

4. New information developed for Phase I industrial facility educational 
material shall include information describing illicit discharges.  The 
information shall include: types of discharges prohibited, how to prevent 
illicit discharges, what to do in the event of an illicit discharge, and the 
array of enforcement actions the facility may be subject to, including 
penalties that can be assessed.  (2000 Permit, Vol. 1, Tab 2 at pp. 21-22.) 

However, the 2000 Permit does not require mapping of the storm drain system as part of this 
program.  Thus the addition of this new requirement in the 2010 Permit constitutes a new 
program or higher level of service. 

3.  Mandated Activities 

As noted above, the 2010 Permit requires the County to conduct mapping of the storm 
drain system within the County’s unincorporated areas.  This requirement is not mandated by 
federal law and was not contained in the 2000 Permit.  This has forced the County to prepare 
extensive maps to meet this mandate.  Further, the requirement to prepare the storm drain 
system map exceeds the federal MEP standard because it is not a technology-based pollutant 
control technique or best management practice that is designed to reduce discharges of 
pollutants.  Because federal law does not specifically mandate this requirement as contained 
in the 2010 Permit, and the requirement was not contained in the 2000 Permit, this provision 
of the 2010 Permit imposes a new program or higher level of service and constitutes an 
unfunded mandate.  The County is entitled to reimbursement for the above described action.  

4.  Actual and Reimbursable Costs 

To comply with the 2010 Permit’s storm drain mapping requirements, the County’s 
costs will exceed $1,000 in fiscal year 2010-2011.  The County’s costs to further comply with 
the mapping requirements and the schedule contained in the 2010 Permit in succeeding fiscal 
years over the course of the 2010 Permit will also exceed $1,000.  The County’s costs to 
comply with these mandated activities are set forth in Exhibit 1 to this Written Narrative 
Statement.   
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VI.  Statewide Cost Estimate 

The 2010 Permit only relates to areas under the control or jurisdiction of the County, 
the District, and the other Permittees.  Therefore, the cost estimate provided for 
implementation of the MS4 Permit only relates to these identified areas.  Accordingly, no 
statewide cost estimate is available or required.   

VII.  Funding Sources 

Under the Implementation Agreement, the District receives funding from the other 
Co-Permittees to help finance the District’s obligations and responsibilities as the Principal 
Permittee and for the activities specified in the Implementation Agreement.  The Co-
Permittees may fund their portion of the District’s Principal Permittee costs either by 
deducting their share from the proceeds of the Benefit Assessment Program or by payment to 
the District.  The District’s Benefit Assessment Program was authorized by the Ventura 
County Watershed Protection Act (“Act”), as amended by Chapter 438, Statutes of 1987, and 
Chapter 365, Statutes of 1988.  The purposes for which the Benefit Assessments are levied 
fall within those activities that are subject to the requirements of Proposition 218.  
Accordingly, any increase in the Benefit Assessment to pay for increased costs mandated by 
the 2010 Permit must be approved by the voters and property owners, pursuant to the 
requirements of Proposition 218.  The level of funding available to the District through the 
Benefit Assessment Program is currently less than what is necessary to fund the newly 
mandated requirements.  The shortfall for fiscal year 2010-2011 is an estimated $600,000. 

The County’s total program costs of $1.7 million annually for its Permittee obligations 
are funded strictly through the County’s General Fund, except for $58,000 which comes from 
the Benefit Assessment Program.  

The District and County are not aware of any dedicated State funds, dedicated federal 
funds, other nonlocal agency funds, or local agency general purpose funds that are or will be 
available to fund their respective new activities.  In addition, the District and County do not 
have fee authority to offset these costs.  

VIII.  Prior Mandate Determinations 

The vital portions of previous Commission decisions are cited in relevant portions of 
the narrative section of this Test Claim.  However, as required, Claimants have assembled a 
list of the previous test claim decisions that are relevant to this Test Claim.  They are as 
follows: 

• In re Test Claim on: Los Angeles Regional Water Quality Control Board Order 
No. 01-192, Case Nos. 03-TC-04, 03-TC-19, 03-TC-20, 03-TC-21 (“Los Angeles 
Decision”) and can be found in Volume 3, Tab 1; 
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• In re Test Claim on San Diego Regional Water Quality Control Board Order 
No. R9-2007-0001, Case No. 07-TC-09 (“San Diego Decision”) and can be found in 
Volume 3, Tab 2. 

IX.  Declaration of Costs 

Actual and/or estimated costs resulting from the alleged mandates exceed $1,000, as 
set forth in Exhibit 1 to this Written Narrative Statement. 

X.  Conclusion 

The 2010 Permit imposes many new mandated activities and programs on the District 
and the County.  As detailed above, the costs to develop and implement these programs and 
activities as required are substantial.  The District and County believe that the costs incurred 
and to be incurred satisfy all the criteria for reimbursable mandates and respectfully requests 
that the Commission make such findings as to each of the mandated programs and activities 
set forth herein. 
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STATE	  COMMISSION	  FOR	  UNFUNDED	  MANDATES	  
VENTURA	  COUNTYWIDE	  STORMWATER	  PERMIT	  

LIST	  OF	  ELEMENTS	  ELIGIBLE	  FOR	  REIMBURSEMENT	  
	  

Principal	  Permittee	  SW	  Program	  	  
Public	  Outreach	  *	  
	  

2000	  Permit	  
Citation	  

2009	  –	  10	  
Costs	  

2010	  Permit	  
citation	  

2010	  –	  11	  
Costs	  

Total	  

Distribute	  SW	  Pollution	  Prevention	  materials	  to	  
Auto	  Parts	  Stores,	  Home	  Improvement,	  etc.	  

PART	  4.A.3	   $28,000	   4.	  C.	  2	  (c)	  (1)	  (C)	  
pg	  42	  

	   $28,000	  

Ethnic	  communities	  strategy	   PART	  4.A.3	   $16,500	  *	   4.	  C.	  2	  (c)	  (2)	  	  
pg	  43	  

18,000	  *	   $34,500	  *	  

School	  District	  materials	  to	  50%	  of	  all	  K-‐12	  every	  
two	  years/Youth	  Outreach	  Plan	  

PART	  4.A.4	   $86,925	   4.	  C.	  2	  (c)	  (6)	  	  
pg	  44	  

$90,041	   $176,966	  

Behavioral	  Change	  Assessment	   PART	  4.A	   $21,000	   4.	  C.	  2	  (c)	  (8)	  	  
pg	  44	  

$21,000	   $42,000	  

Pollutant-‐	  Specific	  Outreach	   PART	  4.A	   Green	  waste	  
$67,158	  

4.	  C.	  2	  (d)	  	  	  
pg	  44	  

Litter	  
$90,041	  

$157,199	  

Corporate	  Outreach	  	   PART	  4.A	   -‐	   4.	  C.	  3	  (a)	  	  (1)	  
pg	  44	  

-‐	   -‐	  

Business	  Assistance	  Program	  	   PART	  4.A	   Posters	  done	  
2008	  

4.	  C.	  3	  (b)	  	  (1)	  
pg	  44	  

$20,402	   $20,402	  

*	  	  20%	  of	  outreach	  effort	  was	  directed	  at	  non-‐English	  speaking	  communities,	  cost	  was	  calculated	  at	  20%	  of	  total	  effort.	  

Annual	  Report	  	  
	  

2000	  Permit	  
Citation	  

2009	  –	  10	  
Costs	  

2010	  Permit	  
citation	  

2010	  –	  11	  
Costs	  

Total	  

Development	  
	  

PART	  3.D	  	  
	  

$40,210	   4.	  I	  .	  1	  	  
Pg.	  87	  

	   $40,210	  

Electronic	  reporting	  format	   PART	  3.D	  	  
	  

	   4.	  I	  .	  1	  	  
Pg.	  87	  

$6500	   $6500	  

Program	  Effectiveness	  Assessment	  
	  

PART	  3.D	  	  
	  

	   3.	  E.	  (1)	  (e)	  
Pg.	  40	  

$11,850	   $11,850	  

	  

	   	  

Received
August 26, 2011
Commission on
State Mandates



Principal	  Permittee	  SW	  Program	  (Continued)	  
	  
Special	  Studies	   2000	  Permit	  

Citation	  
2009	  –	  10	  
Costs	  

2010	  Permit	  
citation	  

2010	  –	  11	  
Costs	  

Total	  

Hydromodification	  (through	  SCCWRP	  and	  SMC)	   PART	  3.E	   -‐	   Attachment	  F	  
section	  F	  
Page	  F-‐15	  and	  E.	  
III	  3	  (E)	  page	  60	  

FY	  11-‐12	  
budgeted	  
$58,243	  

$58,243	  

Technical	  Guidance	  Manual	  Update/BMP	  Performance	  
Criteria	  

PART	  4.C.2	   $95,267	   4.E.IV.4	  	  
Page	  66	  

$24,230	   $119,497	  

	  Off-‐Site	  Mitigation	  Program	  Structure	   PART	  4.C.2	   	   4.	  E.	  II	  (4)	  	  	  
page	  58	  

$129,060	   $129,060	  

Off-‐Site	  Mitigation	  	  List	  of	  Sites/Locations	   PART	  4.C.2	   	   4.	  E.	  II	  (4)	  	  	  
page	  58	  

$160,724	   $160,724	  

	  
Watershed	  Initiative	  Participation/Regional	  
Representation	  	  

2000	  Permit	  
Citation	  

2009	  –	  10	  
Costs	  

2010	  Permit	  
citation	  

2010	  –	  11	  
Costs	  

Total	  

SMC	  Participation	   Silent	   $6842.11	  +	  
$4,000	  staff	  

4.	  B.	  1.	  
Pg	  41	  

$4,000	  staff	  
time	  

$14,842.11	  

Regional	  Bioassessment	   PART	  3.E	   $9375	  +	  
$93,050	  

4.	  B.	  2.	  (a)	  (1)	  
Pg	  42	  
	  

$9375	  +	  
$112,036	  

$223,836	  

S.CA	  Bight	  –	  Regional	  Monitoring	  Survey,	  2008	  and	  
successive	  years	  (project	  is	  to	  estimate	  loading	  to	  
ocean	  every	  five	  years	  and	  will	  start	  again	  in	  2013)	  

PART	  3.E	   	   4.	  B.	  2.	  (b)	  (1)	  
Pg	  42	  

Estimate	  
$10,000	  	  

$10000	  

	   	   	   	   	   	   	   	   	  
	   	   2009	  -‐	  10	   	   2010	  -‐	  11	   Total	  
Grand	  Total	   	   $468,327	   	   $765,502	   $1,233,829	  
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STATE	  COMMISSION	  FOR	  UNFUNDED	  MANDATES	  
VENTURA	  COUNTYWIDE	  STORMWATER	  PERMIT	  

LIST	  OF	  ELEMENTS	  ELIGIBLE	  FOR	  REIMBURSEMENT	  
	  
County	  of	  Ventura	  Co-‐Permittee	  SW	  Program	  	  
Elimination	  of	  Wash	  Water	  Discharges	  from	  County	  
Facilities	  
	  

2000	  Permit	  
Citation	  

2009	  –	  10	  
Costs	  

2010	  Permit	  
citation	  

2010	  –	  11	  
Costs	  

Retrofit	  Design	  for	  30	  Fire	  Stations	   none	   $0	   4.G.I.3	   $270,901	  
	  
Illicit	  Connections	  Elimination	  Program	  
	  

2000	  Permit	  
Citation	  

2009	  –	  10	  
Costs	  

2010	  Permit	  
citation	  

2010	  –	  11	  
Costs	  

County	  Storm	  Drain	  System	  Mapping	   none	   $0	   4.H.I.3	   $185,050	  
	  
	   	   	   	   	   	   	   	   	  
	   	   2009	  -‐	  10	   	   2010	  -‐	  11	  
Grand	  Total	   	   	   $0	   	   $455,951	  
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California Regional Water Quality Control Board
Los Angeles Region

320 W. 4th Street, Suite 200, Los Angeles, California  90013
Phone (213) 576-6600   FAX (213) 576-6640

Internet Address:  http://www.swrcb.ca.gov/~rwqcb4

California Environmental Protection Agency

  Recycled Paper
Our mission is to preserve and enhance the quality of California’s water resources for the benefit of present and future generations.

Winston H. Hickox
Secretary for

Environmental
Protection

Gray Davis
Governor

August 3, 2000

Jeff Pratt
Deputy Director, Department of Public Works
Ventura Countywide Stormwater Quality Management Program
Ventura County Flood Control District (Principal Co-Permittee)
800 South Victoria Avenue, L#1600
Ventura, CA 93009

Directors of Public Works/City Engineers
Municipal Co-Permittees
Ventura County MS4

VENTURA COUNTY MUNICIPAL STORM WATER NPDES PERMIT (BOARD ORDER No. 00-
108; NPDES PERMIT No. CAS004002) – LETTER OF TRANSMITTAL

Dear Mr. Pratt, et al:

We are pleased to send you the final municipal storm water permit for the Ventura County 
(attached), which was adopted by the Regional Board at its meeting on July 27, 2000,
pursuant to Division 7 of the California Water Code. Board Order No. 00-108 serves as your
permit, under the National Pollutant Discharge Elimination System (NPDES), for storm water
discharges and urban runoff within Ventura County, and will expire on July 27, 2005.

The Order requires the Ventura County Flood Control District, herein referred to as the
Principal Co-Permittee, and other Co-Permittees to implement the NPDES Permit No.
CAS004002, including the Monitoring and Reporting Program, Ventura Countywide
Stormwater Quality Urban Impact Mitigation Plan (SQUIMP), and Ventura Countywide
Stormwater Quality Management Plan (SMP). The first Annual Storm Water Report and
Assessment, for the period July 1, 1999 through July 27, 2000, is due on October 1, 2000. The
first Annual Monitoring Report is due July 15, 2001.

Once again, we wish to thank you and your staff for their participation and assistance during
the development and adoption of the permit for the Ventura County.  Should you have any
questions, please do not hesitate to call me at (213) 576-6605 or Dr. Xavier Swamikannu at
(213) 576-6654.

Sincerely,

The Original signed by
Dennis A. Dickerson
Executive Officer
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Jeff Pratt - 2 -  August 3, 2000
Ventura County Flood Control District

California Environmental Protection Agency

  Recycled Paper
Our mission is to preserve and enhance the quality of California’s water resources for the benefit of present and future generations.

cc: Jorge Leon, State Water Resources Control Board
Marilyn Levin, Office of the State Attorney General
County of Ventura Co-Permittee
City of Camarillo Co-Permittee
City of Fillmore Co-Permittee
City of Moorepark Co-Permittee
City of Ojai Co-Permittee
City of Oxnard Co-Permittee
City of Port Hueneme Co-Permittee
City of San Buenaventura Co-Permittee
City of Santa Paula Co-Permittee
City of Simi Valley Co-Permittee
City of Thousand Oaks Co-Permittee
Interested Parties on File
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July 27, 2000 1
Final 

STATE OF CALIFORNIA

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
LOS ANGELES REGION

ORDER NO. 00-108 NPDES PERMIT NO. CAS004002
WASTE DISCHARGE REQUIREMENTS

FOR
 MUNICIPAL STORM WATER AND URBAN RUNOFF DISCHARGES

WITHIN
VENTURA COUNTY FLOOD CONTROL DISTRICT,

  COUNTY OF VENTURA, AND THE CITIES OF VENTURA COUNTY

FINDINGS

The California Regional Water Quality Control Board, Los Angeles Region (hereinafter
called the Regional Board), finds that:

Permit Parties

1.  Ventura County Flood Control District (VCFCD), the County of Ventura, and the
Cities of Camarillo, Fillmore, Moorpark, Ojai, Oxnard, Port Hueneme, San
Buenaventura, Santa Paula, Simi Valley, and Thousand Oaks (hereinafter referred
to separately as Co-permittees and jointly as the Discharger) have joined together
to form the Ventura Countywide Storm Water Quality Management Program to
discharge wastes under waste discharge requirements contained in Order No. 94-
082, adopted by this Board on July 27, 2000. The Discharger discharges or
contributes to discharges of storm water and urban runoff from municipal separate
storm sewer systems (MS4s), also called storm drain systems, into receiving waters
of the Santa Clara River, Ventura River, Calleguas Creek, and other coastal
watersheds within Ventura County.

2. The Regional Board may require a separate National Pollutant  Discharge
Elimination System (NPDES) permit for any entity that discharges storm water into
coastal watersheds of Ventura County. Such entity can be any State or Federal
agency, State or Federal facility, real estate development, waste disposal facility,
special district, private interest, etc. Pursuant to 40 CFR 122.26(a), the Regional
Board will give these entities the option to become a Co-permittee, after obtaining
the concurrence of the Co-permitees, or obtain an individual storm water discharge
permit.

Nature of Discharge

3. Storm water discharges consist of surface water runoff generated from various land
uses in all the hydrologic drainage basins which discharge into waters of the State.
The quality of these discharges varies and is affected by hydrology, geology, land
use, season, and sequence and duration of hydrologic events. The primary
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pollutants of concern currently identified by the Program for these discharges are
total and fecal coliform, mercury, polyaromatic hydrocarbons (PAHs), DDT and their
by-products, diazinon, sediment/total suspended solids (TSS), chlorpyrifos, copper,
lead, thallium, bis(2-ethylhexyl) phthalate, and phosphorous.

4. In general, the substances that are found in urban storm water runoff can harm
human health and aquatic ecosystems.  In addition, the high volumes of storm
water discharged from MS4s in areas of urbanization can significantly impact
aquatic ecosystems due to physical modifications such as bank erosion and
widening of channels.  It is anticipated that, due to the nature of storm water events
(i.e., large volumes of water and high velocities) that there will be short-term,
reversible impacts to beneficial uses that are not directly related to water quality.

5. Water quality assessments conducted by the Regional Board identified impairment,
or threatened impairment, of beneficial uses of water bodies in the Ventura Coastal
Watersheds.  These impairments include many of the pollutants of concern
identified by the program.  These impairments are identified on the Federal 303(d)
list of impaired water bodies.

Permit Background

6. The Discharger has filed a report of waste discharge (ROWD) and has applied for
renewal of its waste discharge requirements and an NPDES permit to discharge
wastes to surface waters. The ROWD includes the Ventura Countywide Storm
Water Quality Management Plan (hereinafter called Ventura County SMP) which
describes in detail all group activities and entity-specific activities.  The Ventura
County SMP also describes management measures that are included and how they
are organized; it lists tasks required to accomplish the measures, the schedule for
implementation, and specific goals. The schedule and tasks are projected for the 5-
year permit period.  An outline of the Ventura County SMP is presented in
Attachment B.  The Implementation chapter of the Ventura County SMP consists of
the following elements:

a. Program management
b. Programs for residents
c. Programs for industrial/commercial businesses
d. Programs for land development
e. Programs for construction sites
f. Programs for Co-permittee facility maintenance, and
g. Programs for illicit discharge control

The Ventura County SMP is implemented by the Co-permittees with general funds,
and/or Benefit Assessment Program funds.

7. The Ventura Countywide Storm Water Quality Management Program also includes
the Storm Water Monitoring Plan.  To date, the monitoring program has consisted
of land-use based monitoring combined with receiving water monitoring and
modeling.  The Discharger intends to sign an agreement to participate in the
Regional Monitoring Program established for Southern California municipal
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programs under the guidance of the Southern California Coastal Water Research
Project.

8. The Regional Board has reviewed the ROWD and has determined it to be
complete under the reapplication policy for MS4s issued by the USEPA on July
1996.  The Regional Board finds that the Permittee’s proposed Storm Water
Management Plan is acceptable at this time, and when fully implemented, is
expected to be consistent with the statutory standard of Maximum Extent
Practicable (MEP).

Permit Coverage

9. The area subject to permit requirements includes all areas within the boundaries of
the cities as well as unincorporated areas of Ventura County defined as urban by
the U.S. Census Bureau (Figure 1). Municipal storm drain systems in this area
discharge either directly into the Pacific Ocean or one of five major water bodies:

Water Body Receives Municipal Storm Drain Discharges from:

Ventura River City of Ojai, City of San Buenaventura (part), unincorporated Ventura County
(part)

Santa Clara
River

City of Fillmore, City of Oxnard (part), City of San Buenaventura (part),  City
of Santa Paula, unincorporated Ventura County (part)

Calleguas Creek City of Camarillo, City of Moorpark, City of Simi Valley, City of Thousand
Oaks (part), unincorporated Ventura County (part)

Malibu Creek City of Thousand Oaks (part), unincorporated Ventura County (part)

Bays/ Estuaries City of Oxnard (part), City of Port Hueneme, City of San Buenaventura (part)

10. The Co-permittees are separate legal entities and have the authority to develop,
administer, implement, and enforce storm water quality management programs
within their own jurisdiction. The Ventura County SMP defines certain storm water
discharge requirements that apply to the Discharger, and others that apply to
specific Co-permittees. Each Co-permittee is responsible for compliance with
relevant portions of this permit within their jurisdiction.

11. VCFCD is the Principal Co-permittee for permit implementation while the remaining
entities, including the County of Ventura and the ten cities, are designated as Co-
permittees. The following Implementation Agreement exists between the Principal
Co-permittee and the Co-permittees:

As the Principal Co-permittee, VCFCD will:

a. Coordinate permit activities;
b. Establish uniform data submittal format;
c. Set time schedules;
d. Prepare regulatory reports;
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e. Forward information to the Co-permittees;
f. Arrange for public review;
g. Secure services of consultants as necessary;
h. Implement activities of common interest;
i. Develop/prepare/generate all materials and data common to all 

Co-permittees;
j. Update Co-permittees on Regional Board and US Environmental

Protection Agency (USEPA) regulations;
k. Arrange for collection and payment of annual permit renewal fee;

and,
l. The Principal Co-permittee shall convene all Management Committee

and Subcommittee meetings.

All Co-permittees will:

a. Comply with the requirements of the permit within their own 
jurisdictional boundaries;

b. Prepare and provide to the Principal Co-permittee permit-required 
submittals;

c. Develop programs to address:
- Implementation of controls to reduce pollution from 

commercial, industrial, and residential areas;
- Implementation of structural/non-structural controls on 

land development and construction sites;
- Implementation of controls to reduce pollution from 

maintenance activities;
- Elimination of illegal connections, including 

discouragement of improper  disposal, encouragement of 
spill prevention and containment, and implementation of 
appropriate spill response;

- Inspection monitoring and control programs for industrial 
facilities; and,

- Implementation of public awareness and training
programs.

d. Co-permittees shall be represented at Management Committee
Meetings;

e.  There are currently five subcommittees which were developed during
the first permit cycle: Residents, Businesses/Illicit Discharges,
Planning and Land Development, Construction, and Co-permittee
Facilities Maintenance. The Management Committee will assign
subcommittee attendance requirements in proportion to Co-permittee
population.  Co-permittees shall be represented at all assigned
subcommittee meetings, and,

f. Within its own jurisdiction, each Co-permittee is responsible for
adoption and enforcement of storm water pollution prevention
ordinances, implementation of self-monitoring programs and Best
Management Practices (BMPs), and conducting applicable
inspections.  Based upon a countywide model, each Co-permittee,
except the City of Simi Valley, has adopted a Storm Water Quality
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Ordinance applicable to their jurisdiction.  This is in addition to ‘the
‘Control of Water Quality, Soil, Erosion and Sedimentation of New
Agricultural Hillside Developments’ adopted by the Board of
Supervisors of the County of Ventura on March 20, 1984.  The
Principal Co-permittee is responsible for the preparation and
submittal of progress and annual reports to the Regional Board.

12. This permit is intended to develop, achieve, and implement a timely,
comprehensive, cost-effective storm water pollution control program to minimize
pollutants to the maximum extent practicable in storm water discharges from the
permitted area in Ventura County to the waters of the United States.

Federal and State Regulations

13. The Water Quality Act of 1987 added Section 402(p) to the Federal Clean Water
Act (CWA). This section requires the U.S. Environmental Protection Agency (EPA)
to establish regulations setting forth NPDES requirements for storm water
discharges. The first phase of these requirements was directed at municipal
separate storm drainage systems (MS4) serving a population of 100,000 or more
and storm water discharges associated with industrial activities, including
construction activities. Other dischargers, including municipalities with a population
of less than 100,000, for which the U.S. EPA Administrator or the State determines
that the storm water discharge contributes to a violation of a water quality standard,
or is a significant contributor of pollutants to waters of the United States, may also
be subject to NPDES requirements. On November 16, 1990, EPA published these
final regulations in the Federal Register under Part 122 Code of Federal
Regulations.

14. The CWA allows the EPA to delegate its NPDES permitting authority to states with
an approved environmental regulatory program. The State of California is a
delegated State. The Porter-Cologne Water Quality Control Act (California Water
Code) authorizes the State Water Resources Control Board (State Board), through
the Regional Boards, to regulate and control the discharge of pollutants into waters
of the State and tributaries thereto.

15. Section 6217(g) of the Coastal Zone Act Reauthorization Amendments of 1990
(CZARA) requires coastal states with approved coastal zone management
programs to address non-point pollution impacting or threatening coastal water
quality. CZARA addresses five sources of non-point pollution: agriculture,
silviculture, urban, marinas, and hydromodification. This NPDES permit addresses
the management measures required for the urban category, with the exception of
septic systems. The Regional Board addresses septic systems through the
administration of other programs.

16. The State Water Resources Control Board adopted a revised Water Quality Control
Plan for Ocean Waters of California (Ocean Plan) on July 23, 1997.  The Ocean
Plan contains water quality objectives for the coastal waters of California.

17. This Regional Board adopted a revised Water Quality Control Plan (Basin Plan) for
the Los Angeles Region on June 13, 1994.  The Basin Plan, which is incorporated
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into this Order by reference, specifies the beneficial uses of Ventura County water
bodies and their tributary streams and contains both narrative and numerical water
quality objectives for these receiving waters.  The following beneficial uses are
identified in the Basin Plan and apply to all or portions of each watershed covered
by this Permit:

a. Municipal and domestic supply
b. Agricultural supply
c. Industrial service supply
d. Industrial process supply
e. Ground water recharge
f. Freshwater replenishment
g. Navigation
h. Hydropower generation
i. Water contact recreation
j. Non-contact water recreation

k. Ocean commercial and sport fishing
l. Warm freshwater habitat

m. Cold freshwater habitat
n. Preservation of Areas of Special Biological Significance
o. Saline water habitat
p. Wildlife habitat
q. Preservation of rare and endangered species
r. Marine habitat
s. Fish migration
t. Fish spawning

u. Shellfish harvesting

18. To facilitate compliance with federal regulations, the State Water Resources Control
Board (State Board) has issued two statewide general NPDES permits: one for
storm water from industrial sites [NPDES No. CAS000001, General Industrial
Activities Storm Water Permit (GIASP)] and the other for storm water from
construction sites [NPDES No. CAS000002, General Construction Activity Storm
Water Permit (GCASP)]. The GCASP was issued on August 20, 1992. The GIASP
was reissued on April 17, 1997. Facilities discharging storm water associated with
industrial activities and construction projects with a disturbed area of five acres or
more are required to obtain individual NPDES permits for storm water discharges,
or be covered by these statewide general permits by completing and filing a Notice
of Intent (NOI) with the State Board. The USEPA guidance anticipates coordination
of the state-administered programs for industrial and construction activities with the
local agency program to reduce pollutants in storm water discharges to the MS4.

19. The State Board, on October 28, 1968, adopted Resolution No. 68-16, “Maintaining
High Quality Water” which established an anti-degradation policy for State and
Regional Boards.

20. The State Board, on June 17, 1999, adopted Order No. WQ 99-05, which specifies
standard receiving water limitations language to be included in all municipal storm
water permits issued by the State and Regional Boards.
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21. California Water Code (CWC) Section 13263(a) requires that waste discharge
requirements issued by Regional Boards shall implement any relevant water quality
control plans that have been adopted; shall take into consideration the beneficial
uses to be protected and the water quality objectives reasonably required for that
purpose; other waste discharges; and, the need to prevent nuisance.

22. California Water Code Section 13370 et seq. requires that waste discharge
requirements issued by the Regional Boards comply with provisions of the Federal
Clean Water Act and its amendments.

Public Notification

23. This action to adopt and issue waste discharge requirements and an NPDES permit
for this discharge is exempt from the provisions of the California Environmental
Quality Act (CEQA), Chapter 3 (commencing with Section 21100) of Division 13 of
the Public Resources Code in accordance with Section 13389 of the California
Water Code.

24. The Regional Board has notified the Discharger and interested agencies and
persons of its intent to issue waste discharge requirements for this discharge, and
has provided them with an opportunity to submit their written views and
recommendations.

25. The Regional Board, in a public hearing, heard and considered all comments
pertaining to the discharge and to the tentative requirements.

26. This Order shall serve as a National Pollutant Discharge Elimination System
(NPDES) Permit, pursuant to Section 402 of the Federal Clean Water Act, or
amendments thereto, and shall take effect on August 11, 2000  provided the
Regional Administrator of the EPA has no objections.

IT IS HEREBY ORDERED that the Ventura County Flood Control District, the County of
Ventura, and the Cities of Camarillo, Fillmore, Moorpark, Ojai, Oxnard, Port Hueneme,
San Buenaventura, Santa Paula, Simi Valley, and Thousand Oaks, in order to meet the
provisions contained in Division 7 of the California Water Code and regulations
adopted thereunder, and the provisions of the Clean Water Act, as amended, and
regulations and guidelines adopted thereunder, shall comply with the following:

PART 1 - DISCHARGE PROHIBITIONS

A. The Co-permittees shall, within their respective jurisdictions, effectively
prohibit non-storm water discharges into the MS4 (storm drain systems) and
watercourses except where such discharges:

1. Are covered by a separate individual or general NPDES permit; or
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2. Meet one of the conditions below:

a.  Not identified as a source of pollutants:

1. Flows from riparian habitats or wetlands;
2. Diverted stream flows;
3. Natural springs;
4. Rising ground waters;
5. Uncontaminated ground water infiltration [as defined at 40

CFR 35.2005(20)]; or;

b. Not identified as a source of pollutants, subject to conditions:

  6. Water line flushing;
  7. Discharges from potable water sources;
  8. Foundation drains;
  9. Footing drains;
10. Air conditioning condensate;
11. Water from crawl space pumps;
12. Reclaimed and potable irrigation water;
13. Dechlorinated swimming pool discharges;
14. Individual residential car washing;
15. Sidewalk washing;
16. Discharges or flows from emergency fire fighting activities.

If any of the above categories of non-storm water discharges (Part I,
A.2.b) are determined to be a source of pollutants by the Regional
Board Executive Officer, the discharge need not be prohibited if the
Co-permittee implements appropriate BMPs to ensure that the
discharge will not be a source of pollutants.  Notwithstanding the
above, the Regional Board Executive Officer may impose the
prohibition in consideration of anti-degradation policies.

The Discharger may, for any of the above non-storm water
categories, require BMPs deemed necessary to ensure that the
discharge will not be a source of pollutants.

c. The Regional Board Executive Officer may authorize the discharge
of additional categories of non-storm water, after consideration of
anti-degradation policies and upon presentation of evidence that the
non-storm water discharge will not be a source of pollutants.  This
evidence may include the implementation of BMPs to control
pollutants.

3. Discharges originating from federal, state, or other facilities which the
Discharger is pre-empted by law from regulating.
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PART 2 - RECEIVING WATER LIMITATIONS

A. Discharges from the MS4 that cause or contribute to the violation of water
quality standards or water quality objectives are prohibited.

B. Discharges from the MS4 of storm water, or non-storm water, for which a
Discharger is responsible, shall not cause or contribute to a condition of
nuisance.

C. The Discharger shall comply with the permit through timely implementation
of control measures and other actions to reduce pollutants in the discharges
in accordance with the Ventura County SMP and other requirements of this
permit including any modifications.  The Ventura County SMP shall be
designed to achieve compliance with receiving water limitations.  If
exceedance(s) of water quality objectives or water quality standards persist,
notwithstanding implementation of the Ventura County SMP and other
requirements of this permit, the Discharger shall assure compliance with
discharge prohibitions and receiving water limitations by complying with the
following procedure:

1. Upon a determination by either the Discharger or the Regional Board
that discharges are causing or contributing to an exceedance of an
applicable water quality standard(s), the Discharger shall promptly notify
and thereafter submit a report to the Regional Board that describes
BMPs that are currently being implemented, and additional BMPs that
will be implemented, to prevent or reduce any pollutants that are causing
or contributing to the exceedances of water quality standards. This
report may be included with the Annual Storm Water Report and
Assessment, unless the Regional Board directs an earlier submittal. The
report shall include an implementation schedule.   The Regional Board
may require modifications to the report.

2. Submit any modifications to the report required by the Regional Board
within 30 days of notification.

3. Within 30 days following the approval of the report, the Discharger shall
revise the Ventura County SMP and monitoring program to incorporate
the approved, modified suite of BMPs, implementation schedule, and
any additional monitoring required.

4. Implement the revised Ventura County SMP and monitoring program
according to the approved schedule.

D. So long as the Discharger complies with the procedures set forth above and
is implementing the revised Ventura County SMP, the Discharger does not
have to repeat the procedure for continuing or recurring exceedances of the
same water quality standard(s) unless directed by the Regional Board to
develop additional BMPs.
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PART 3 - STORM WATER QUALITY MANAGEMENT PLAN IMPLEMENTATION,
MONITORING, AND REPORTING

A. General Requirements

1. The Discharger shall, at a minimum, adopt and implement the elements
of the Ventura County SMP that are consistent with the terms of this
permit.

Additionally, modifications to the Ventura County SMP made during the
term of the permit including those made in accordance with Part 3. B. of
this permit shall be implemented.

2. The Ventura County SMP shall, at a minimum, comply with applicable
requirements of 40 CFR 122.26(d)(2).  The Ventura County SMP shall
be implemented so as to reduce the discharges of pollutants in storm
water to the maximum extent practicable.  The Ventura County SMP is
described in Attachment B.

3. Each Co-permittee shall be responsible for implementation of relevant
portions of the Ventura County SMP within its jurisdictional boundaries.
The Principal Co-permittee shall be responsible for program coordination
as described in Section 1 of the Ventura County SMP as well as
compliance with relevant portions of the permit within its jurisdiction.

B. Modifications

1. The Discharger shall modify the Ventura County SMP adopted with this Order to
make it consistent with the requirements herein. The revised Ventura County SMP
will be submitted to the Regional Board Executive Officer for approval no later than
January 27, 2001].

2. The Regional Board Executive Officer may approve changes to the Ventura County
SMP, except as noted in Part 3 B.1, either:

a. Upon petition by the Discharger or interested parties, and after providing for
and considering public comment, or,

b. As deemed necessary by the Regional Board Executive Officer following
notice to the Discharger, and after providing for and considering public
comment.

The Discharger shall modify the Ventura County SMP, at the direction of the Regional
Board Executive Officer, to incorporate regional provisions. Such provisions may
include watershed-specific requirements for watersheds shared by the Discharger with
other MS4 programs.
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C. Legal Authority

1. Co-permittees shall possess the necessary legal authority to prohibit
non-storm water discharges and control the contribution of pollutants to
the storm drain system from storm water discharges, including, but not
limited to:

a. A prohibition on illicit discharges and illicit connections and a
requirement for removal of illicit connections;

i. Prohibit the discharge of wash waters to the MS4 when gas
stations, auto repair garages, or other types of automotive
service facilities are cleaned;

ii. Prohibit the discharge of runoff to the MS4 from mobile auto
washing, steam cleaning, mobile carpet cleaning, and other
such mobile commercial and industrial operations;

iii. Prohibit the discharges of runoff to the MS4 from areas
where, repair of machinery and equipment which are visibly
leaking oil, fluid or antifreeze, is undertaken;

iv. Prohibit the discharge of runoff to the MS4 from storage
areas of materials, containing grease, oil, or other hazardous
substances, and uncovered receptacles containing hazardous
materials;

v. Prohibit the discharge of chlorinated swimming pool water
and filter backwash to the MS4;

vi. Prohibit the discharge of untreated runoff from the washing of
toxic materials from paved or unpaved areas to the MS4;

vii. Prohibit washing impervious surfaces in industrial/commercial
areas which results in a discharge of untreated runoff to the
MS4, unless specifically required by State or local health and
safety codes; and

viii. Prohibit the discharge from washing out of concrete trucks,
pumps, tools, and equipment to the MS4.

 
b. A prohibition on spills, dumping, or disposal of materials other than

storm water ;

i. Litter, landscape debris and construction debris;
ii. Any state or federally banned pesticide, fungicide or

herbicide;
iii. Food wastes; and
iv. Fuel and chemical wastes, animal wastes, garbage, batteries,

and other materials which have potential adverse impacts on
water quality.

c. A mechanism to control, through interagency agreement, the
contribution of pollutants from one portion of the MS4 to another
portion of the MS4;
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d. A requirement for compliance with conditions in ordinances, permits,
contracts, or orders; and,

e. The ability to carry out all inspections, surveillance and monitoring
procedures necessary to determine compliance and non-compliance
with permit conditions, including the prohibition on illicit discharges to
the MS4.

2. Each Co-permittee shall adopt, no later than July 27, 2001, an agency-
specific storm water and urban runoff ordinance or amend an existing
one if necessary, based on the countywide model (Appendix A of the
Ventura County SMP) to be able to enforce all requirements of the
permit.

D. Annual Storm Water Report and Assessment

1. The Discharger shall submit, by October 1 of each year beginning the
Year 2001, an Annual Storm Water Report and Assessment
documenting the status of the general program and individual tasks
contained in the Ventura County SMP, as well as results of analyses
from the monitoring and reporting program CI 7388. The Annual Storm
Water Report and Assessment shall cover each fiscal year from July 1
through June 30, and shall include the information necessary to assess
the Discharger’s compliance status relative to this Order, and the
effectiveness of implementation of permit requirements on storm water
quality. The Annual Storm Water Report and Assessment shall include
any proposed changes to the Ventura County SMP as approved by the
Management Committee.

The Discharger shall submit, by October 1, 2000, the Annual Report for
the period July 1, 1999 through July 27, 2000 documenting the status of
the general program up to permit reissuance and the results of analyses
from the monitoring and reporting program.

2.  Storm Water Management Program Budget

a. The Discharger shall prepare annually a storm water budget update
on resources applied to the storm water program.  This budget report
shall include an annual update identifying the storm water budget for
the following year using [estimated percentages and written
explanations where necessary], for the specific categories noted
below:

i.   Program management
ii.  Illicit connections/illicit discharge
iii.  Development planning/development construction
iv. Construction inspection activities
v.  Public Agency Activities

• Operations and Maintenance
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• Municipal Street Sweeping
• Fleet and Public Agency Facilities
• Landscape and Recreational Facilities

vi.  Capital Costs
vii.  Public Information and Participation
viii.  Monitoring Program
ix. Other

Co-permittees, in addition to the Benefit Assessment budget, shall report
any supplemental dedicated budgets, if any, for the same categories.

E. Storm Water Monitoring Report.

1. The Discharger shall submit a Storm Water Monitoring Report on July
15, 2001 and annually on July 15 thereafter. The report shall include:

a. Status of implementation of the monitoring program as described
in the attached Monitoring and Reporting Program, CI-7388.

b. Results of the monitoring program; and

c. A general interpretation of the significance of the results, to the
extent that data allows.

F. Modification

1. The Regional Board Executive Officer or the Regional Board consistent
with 40 CFR 122.41 may approve changes to the Ventura County
Monitoring Program, after providing the opportunity for public comment,
either:

a. By petition of the Permittee or by petition of interested parties, after
the submittal of the Annual Monitoring Program Report. Such petition
shall be filed, not later than 60 days after the Annual Monitoring
Program Report submittal date, or

 
b. As deemed necessary by the Regional Board Executive Officer

following notice to the Permittee.

PART 4 – SPECIAL PROVISIONS

The Ventura County SMP submitted by the Discharger is an integral and
enforceable component of the permit.

Changes to Storm Water Quality Management Plan may be made as follows:
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It is anticipated that the storm water quality management program, as
delineated in the Ventura County SMP may need to be modified, revised, or
amended from time-to-time in response to changed conditions, and to
incorporate more effective approaches to pollutant control.  Minor changes
to the Ventura County SMP may be made at the direction of the Regional
Board Executive Officer.  Minor changes requested by the Discharger shall
become effective upon written approval of the Regional Board Executive
Officer.  If proposed changes constitute a major revision in the overall scope
of effort of the program, such changes must be approved by the Regional
Board as permit amendments.  The Discharger shall implement the Ventura
County SMP on July 27, 2000, and for the duration of this permit.

Requirements of the permit shall take effect on August 11, 2000 provided the
US EPA Regional Administrator has no objections.

A. Programs for Residents

1. Co-permittees shall identify staff who will serve as the public reporting
contact person(s) for reporting clogged catch basin inlets and illicit
discharges/dumping, and general storm water management information
within 6 months of permit issuance, and thereafter include this
information, updated when necessary, in public information, the
government pages of the telephone book, and the annual report as they
are developed/published.  The designated contact staff will be provided
with relevant storm water quality information including current resident
program activities, preventative storm water pollution control information
and contact information for responding to illicit discharges/illegal
dumping.

2. Co-permittees shall mark storm drain inlets with a legible “no dumping”
message.  In addition, signs with prohibitive language discouraging
illegal dumping must be posted at designated public access points to
creeks, other relevant water bodies, and channels by July 27, 2002.

3. Each Co-permittee shall conduct educational activities within its
jurisdiction and participate in countywide events.

4. Each Co-permittee shall distribute outreach materials to the general
public and school children at appropriate public counters and events.
Outreach material shall include information such as proper disposal of
litter, green waste, and pet waste, proper vehicle maintenance
techniques, proper lawn care, and water conservation practices.

5. The Discharger shall insure that a minimum of 2.1 million impressions
per year are made on the general public about storm water quality via
print, local TV access, local radio, or other appropriate media.

B. Programs for Industrial/Commercial Businesses
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1. Each Co-permittee shall implement an industrial/commercial educational
site inspection program.

2. Co-permittees shall inspect automotive service and food service facilities
in its jurisdiction once every two years.  During site visits, Co-permittees
shall:

a.  Consult with a representative of the facility to explain applicable storm
water regulations;

b.  Distribute and discuss applicable BMP and educational materials;
and,

c.  Conduct a site walk-through to inspect for, at a minimum, evidence of
illicit discharges and storm water educational programs for
employees.

3. Co-permittees shall revisit automotive and food service facilities where
evidence of illicit discharge is found within six months of the inspection.
If necessary, Co-permittees will begin enforcement action to remove
sources of illicit discharges.

4. Based on Pollutants of Concern source identification, additional target
businesses may be identified to be included in the inspection program.
Co-permittees shall report on the types and proposed actions to be
taken in regard to the additional target businesses in annual reports.

5. No later than July 27, 2002, each Co-permittee shall conduct a site visit
and complete a site visit check-list provided by the Regional Board, and
distribute educational program materials to facilities identified as subject
to the State Board General Industrial Permit.  Thereafter, material will be
redistributed once every two years.   These industrial facilities shall be
notified of specific requirements contained in the Statewide Industrial
General Permit including: that such facilities must file an Notice of Intent
(NOI) with the State Board, and that a Storm Water Pollution Prevention
Plan (SWPPP) must be available on the site.  Educational materials shall
also include information describing illicit discharges.  The information
shall include: types of discharges prohibited, how to prevent illicit
discharges, what to do in the event of an illicit discharge, and the array
of enforcement actions the facility may be subject to, including penalties
that can be assessed. The Co-permittee shall note on the site-visit
check-list if an NOI has been submitted and if a SWPPP is available on
site.

6. Co-permittees shall provide an annual update of the inspected
automotive service, food service, and other targeted facilities, and the
facilities identified as Phase I industrial facilities to this Regional Board in
the annual report.  The database shall include at a minimum; facility
name, site address, applicable SIC code(s), and NPDES storm water
permit coverage.
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7. Co-permittees shall train their employees in targeted positions (whose
jobs or activities directly affect storm water quality, or those who respond
to questions from the public), including inspection staff, regarding the
requirements of the storm water management program by January 27,
2001, and annually thereafter.

C. Programs for Planning and Land Development

1. The Discharger shall implement the approved Ventura Countywide
Stormwater Quality Urban Impact Mitigation Plan (SQUIMP) (Attachment
A) no later than January 27, 2001.  The SQUIMP shall address
conditions and requirements for new development and significant
redevelopment.  At a minimum, appropriate elements of the SQUIMP will
be included as project requirements for the following development
categories:

a. Single-family hillside residences;
b. 100,000 square foot commercial developments;
c. Automotive repair shops;
d. Retail gasoline outlets;
e. Restaurants;
f.    Home subdivisions with 10 or more housing units;
g. Locations within, or directly adjacent to or discharging directly to an

environmentally sensitive area; and,
g. Parking lots of 5,000 square feet or more or with 25 or more parking

spaces and potentially exposed to storm water runoff.

2. The Discharger shall no later than July 27, 2002, prepare a technical
manual which shall include:

a.   specifications for treatment control BMPs and structural BMPs based
on the flow-based and volume-based  water quality design criteria for
the purposes of countywide consistency, and

b.   criteria for the control of discharge rates and  duration.

 Notwithstanding the requirement that the BMP design criteria be
incorporated into a technical manual, the criteria shall be effective as of
July 27, 2000. The technical manual criteria shall be consistent with, and
must not be less stringent than the design criteria in the SQUIMP, and
shall be subject to approval by the Regional Board Executive Officer.

3. The Discharger shall identify no later than January 27, 2001, specific
environmentally sensitive areas in Ventura County for the application of
SQUIMP requirements, based on the Regional Board’s Basin Plan and
CWA Section 303 (d) Impaired Water-bodies List, and submit the list to
the Regional Board Executive Officer for approval. Once approved, this
list will supplement the state designations included in the definition of
“Environmentally Sensitive Areas”.
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4. Co-permittees shall make appropriate modifications to their internal
planning procedures for preparing / reviewing CEQA documents, and for
linking storm water quality mitigation conditions to legal discretionary
project approvals.

5. Co-permittees shall train their employees in targeted positions (whose
jobs or activities are engaged in development planning) regarding the
requirements of the SQUIMP no later than January 27, 2001, and
annually thereafter.

6. The Permittee shall include watershed and storm water management
considerations in the appropriate elements of the Permittee’s General
Plan whenever said elements are significantly rewritten.  Appropriate
elements include, but are not limited to, water quality protection,
development goals and policies, open space goals and policies,
preservation of and integration with natural features, and water
conservation policies.

D. Programs for Construction Sites

1. Co-permittees shall require the preparation, submittal, and
implementation of a Storm Water Pollution Control Plan (SWPCP) prior
to issuance of a grading permit for construction projects that meet one of
the following criteria:

a.  Will result in soil disturbance of one acre or more in size;
b. Is within or discharging directly to or directly adjacent to an

environmentally sensitive area or,
c. Is located in a hillside area.

2. Co-permittees shall prepare and implement a SWPCP on Co-permittee
construction projects, as required above.

3. The SWPCP shall include appropriate construction site BMPs selected
from documents such as the California Storm Water BMP Handbook, the
Caltrans Storm Water Quality Handbook, Ventura County Stormwater
Quality Standard Sheet, EPA database and American Society of Civil
Engineers (ASCE) database.  In addition, Co-permittees shall ensure the
following minimum requirements are met, to the maximum extent
practicable, at construction sites regardless of size:

a. Sediments generated on the project site shall be retained  using
structural drainage controls;

b. No construction-related materials, wastes, spills, or residues shall be
discharged from the project site to streets, drainage facilities or
adjacent properties by wind or runoff;
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c. Non-storm water runoff from equipment and vehicle washing and any
other activity shall be contained at the project site;

d. Erosion from slopes and channels will be eliminated, by
implementing BMPs, including, but not limited to, limiting of grading
scheduled during the wet season, inspecting graded areas during
rain events, planting and maintenance of vegetation on slopes, and
covering erosion susceptible slopes.

4. The SWPCP must include the rationale used for selecting or rejecting
BMPs.  The project architect, or engineer of record, or authorized
qualified designee, must sign a statement on the SWPCP to the effect:

 “As the architect/engineer of record, I have selected appropriate BMPs
to effectively minimize the negative impacts of this project’s construction
activities on storm water quality.  The project owner and contractor are
aware that the selected BMPs must be installed, monitored, and
maintained to ensure their effectiveness.  The BMPs not selected for
implementation are redundant or deemed not applicable to the proposed
construction activity.”

The landowner shall sign a statement to the effect:

“I certify that this document and all attachments were prepared under my
direction or supervision in accordance with a system designed to assure
that qualified personnel properly gather and evaluate the information
submitted.  Based on my inquiry of the person or persons who manage
the system or those persons directly responsible for gathering the
information, to the best of my knowledge and belief, the information
submitted is true, accurate, and complete.  I am aware that submitting
false and/or inaccurate information, failing to update the SWPCP to
reflect current conditions, or failing to properly and/or adequately
implement the SWPCP may result in revocation of grading and/or other
permits or other sanctions provided by law.”

The SWPCP certification shall be signed by the landowner as follows:

(1) For a corporation: by a responsible corporate officer which
means (a) a president, secretary, treasurer, or vice president
of the corporation in charge of a principal business function,
or any other person who performs similar policy or decision-
making functions for the corporation, or (b) the manager of
the construction activity if authority to sign documents has
been assigned or delegated to the manager in accordance
with corporate procedures;

(2) For a partnership or sole proprietorship: by a general partner
or the proprietor; or
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(3) For a municipality or other public agency: by an elected
official, a ranking management official (e.g., County
Administrative Officer, City Manager, Director of Public
Works, City Engineer, District Manager), or the manager of
the construction activity if authority to sign SWPCPs has been
assigned or delegated to the manager in accordance with
established agency policy.

5. Co-permittees shall require proof of filing a Notice of Intent for coverage
under the State General Construction Activity Storm Water Permit prior
to issuing a grading permit for all projects requiring coverage under the
state general permit.

6. Co-permittees shall inspect sites with SWPCPs for storm water quality
requirements during routine inspections a minimum of once during the
wet season.  For inspected sites that have not adequately implemented
their SWPCP, a follow-up inspection to ensure compliance will take
place within 2 weeks.  If compliance has not been achieved, and the site
is covered under the State General Construction Activity Storm Water
Permit, the Regional Board shall be notified. Co-permittees shall develop
and implement a checklist for inspecting storm water quality control
measures at construction sites by January 27, 2001.

7. Co-permittees shall discuss storm water controls at construction sites
and distribute educational materials targeted to the construction
community during meetings, inspections, and as appropriate.

8. Co-permittees shall train employees in targeted positions (whose jobs or
activities are engaged in construction activities including construction
inspection staff) regarding the requirements of the storm water
management program by January 27, 2001, and annually thereafter.

E. Public Agency Activities

Corporation Yards

1. The Principal Co-permittee shall develop a model SWPCP for
corporation yards and the Co-permittees shall implement the minimum
requirements of the SWPCP in all corporation yards by July 27, 2002.
Thereafter, Co-permittees shall inspect corporation yards on an annual
basis.

2. Co-permittees shall prohibit the discharge of untreated storm water
runoff to the storm drain system from toxic or hazardous material storage
areas no later than January 27, 2001.

3. Co-permittees shall prohibit the discharge of untreated storm water
runoff to the storm drain system from fueling areas, and
repair/maintenance areas for vehicle maintenance and repair facilities no
later than July 27, 2001.
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4. Co-permittees shall require that all vehicle/equipment wash areas must
be self-contained, or covered, or equipped with a clarifier, or other
pretreatment facility, and properly connected to a sanitary sewer.  This
provision does not apply to fire fighting vehicles.

Other Facilities

5. Co-permittees shall inspect and clean the catch basins,
 open drainage facilities, and detention/retention basins at least one time
each year prior to the wet season. At any time, any catch basin that is at
least 40% full of trash and debris shall be cleaned out.  All reinforced
concrete open channels shall be cleaned at least once each year prior to the
wet season.

6. Co-permittees shall conduct street sweeping on curbed public streets in
their permitted area according to the following schedule:

a.  A monthly average not less than 4 times per month in high traffic
downtown areas;

b.  A yearly average of not less than 6 times per year in moderate
traffic collector streets, and residential areas;

c. In addition, Co-permittees will sweep continuously bermed public
streets once per year prior to the rainy season.

7. Co-permittees shall prohibit street saw cutting and paving during a storm
event of 0.25 inches or greater (except during emergency conditions).

8. Co-permittees shall prohibit discharge of untreated runoff from
temporary or permanent street maintenance material and waste storage
areas.

9. The Discharger shall develop a standardized protocol for the routine and
non-routine application of pesticides, herbicides (including
preemergents), and fertilizers within one year after permit adoption.

There shall be no application of pesticides or fertilizers during the
following conditions:

a.      During rain events;
b.      Within one day of a rain event forecasted to be greater than 0.25

     inches except for application of preemergent herbicides;
c.      After a rain event where water is leaching or running or,
d.      When water is running off-site.

The Discharger shall ensure that staff applying pesticides are either
certified by the California Department of Food and Agriculture, or are
under the direct supervision on-site of a certified pesticide applicator.
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10. Co-permittees shall train their employees in targeted positions (whose
jobs and activities affect storm water quality) regarding the requirements
of the storm water management program no later than January 27, 2001,
and annually thereafter.

11. Co-permittees shall routinely conduct trash collection along, or in
improved open channels within their jurisdiction.

12. The Discharger shall encourage the establishment of voluntary programs
for the collection of trash in natural stream channels.

F. Programs for Illicit Discharges / Illegal Connections

1. Co-permittees shall investigate the cause, determine the nature and
estimated amount of reported illicit discharge/dumping incidents, and
refer documented non-storm water discharges/connections or dumping
to an appropriate agency for investigation, containment and cleanup.
Appropriate action including issuance of an enforcement order that will
result in cessation of the illicit discharge, and/or elimination of the illicit
connection, shall take place within six months after the Co-permittee
gains knowledge of the discharge/connection.

2. Each Co-permittee shall train its employees in targeted positions, as
defined by the Ventura County SMP, on how to identify and report illicit
discharges by January 27, 2001, and annually thereafter.

3. Automotive, food facility, construction and Co-permittee facility site
inspection visits shall include distribution of educational material that
describes illicit discharges and provides a contact number for reporting
illicit discharges.

4. New information developed for Phase I industrial facility educational
material shall include information describing illicit discharges.  The
information shall include: types of discharges prohibited, how to prevent
illicit discharges, what to do in the event of an illicit discharge, and the
array of enforcement actions the facility may be subject to, including
penalties that can be assessed.

G. Total Maximum Daily Loads [40 CFR 130.7]

1. The Permittee shall modify the Ventura County SMP to comply with
waste load allocations developed and approved pursuant to the process
for the designation and implementation of Total Daily Maximum Loads
(TMDLs) for impaired water bodies.

H. Stormwater Quality Urban Impact Mitigation Plan

1. The terms and requirements in the Storm Water Quality Urban Impact
Mitigation Plan (SQUIMP) may be amended by the Regional Board Executive
Officer to conform  with the State Board’s decision in: In Re: The
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Consolidated Petitions of Cities of Bellflower et al. (Review of January 26,
2000, Action of the Regional Board and its Executive Officer Pursuant to
Board Order No. 96-054) or any subsequent ruling on the matter by a court
of law.

2. Requirements for new development and significant redevelopment in
environmentally sensitive areas shall be incorporated into enforceable
documents such as land development guidelines and city ordinances no later
than  July 27, 2001.

a. Requirements of the SQUIMP as they relate to the supplemental list of
“Environmentally Sensitive Areas” identified based on the Regional
Board’s Basin Plan and the CWA Section 303(d) Impaired Water-
bodies List shall take effect no later than July 27, 2001.

b. Requirements of the Stormwater Quality Urban Impact Mitigation Plan
for state designations of “Environmentally Sensitive Areas” shall take
effect no later than January 27, 2001.

I. PART 5 - DEFINITIONS

A. The following are definitions for terms applicable to this Order:

1. “Anti-degradation policies” means the Statement of Policy with Respect to
Maintaining High Quality Water in California (State Board Resolution No. 68-16)
which protects surface and ground waters from degradation.  In particular, this
policy protects waterbodies where existing quality is higher than that necessary
for the protection of beneficial uses including the protection of fish and wildlife
propagation and recreation on and in the water.

2. “Applicable Standards and Limitations” means all State, interstate, and
federal standards and limitations to which a “discharge” or a related activity is
subject under the CWA, including “effluent limitations,"water quality standards,
standards of performance, toxic effluent standards or prohibitions,  “best
management practices,” and pretreatment standards under sections 301, 302,
303, 304, 306, 307, 308, 403 and 404 of CWA.

3. “Automotive Repair Shop” means a facility that is categorized in any one of
the following Standard Industrial Classification (SIC) codes: 5013, 5014, 5541,
7532-7534, or 7536-7539.

4. Best Management Practices (BMPs)  are methods, measures, or practices
designed and selected to reduce or eliminate the discharge of pollutants to
surface waters from point and nonpoint source discharges including storm
water.  BMPs include structural and nonstructural controls, and operation and
maintenance procedures, which can be applied before, during, and/or after
pollution producing activities.
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5. “CWA” means the Clean Water Act (formerly referred to as the Federal Water
Pollution Control Act or Federal Water Pollution Control Act Amendments of
1972) Public Law 92—500, as amended by Public Law 95—217, Public Law
95—576, Public Law 96—483 and Public Law 77—117, 33 U.S.C. 1251 et seq.

6. “Construction” means constructing, clearing, grading, or excavation that
results in soil disturbance. Construction includes structure teardown.  It does not
include routine maintenance to maintain original line and grade, hydraulic
capacity, or original purpose of facility, nor does it include emergency
construction activities required to immediately protect public health and safety.

7. “Co-permittee” shall mean any of the following public entities; the Ventura
County Flood Control District (VCFCD), the County, or the City of Camarillo,
Fillmore, Moorpark, Ojai, Oxnard, Port Hueneme, San Buenaventura, Santa
Paula, Simi Valley, or Thousand Oaks.  Each Co-permittee is responsible for
compliance with the terms of the NPDES Permit.

8. “Designated Public Access Points” means any pedestrian, bicycle, equestrian,
or public vehicular point of access to jurisdictional channels in the area of
Ventura County subject to permit requirements.

9. “Development” shall mean any construction, rehabilitation, redevelopment or
reconstruction of any public or private residential project (whether single-family,
multi-unit or planned unit development); industrial, commercial, retail and other
non-residential projects, including public agency projects; or mass grading for
future construction.

10.“Directly Adjacent” means situated within 200 feet of the contiguous zone
required for the continued maintenance, function, and structural stability of the
environmentally sensitive area.

11.“Director” shall mean the Director of Public Works of the County and Person(s)
designated by and under the Director’s instruction and supervision.

12.“Directly Discharging” means outflow from a drainage conveyance system that
is composed entirely or predominantly of flows from the subject, property,
development, subdivision, or industrial facility, and not commingled with the
flows from adjacent lands.

13. “Discharge” when used without qualification means the “discharge of a
pollutant.”

14. “Discharge of a Pollutant” means: Any addition of any “pollutant” or
combination of pollutants to “waters of the United States” from any “point
source” or, Any addition of any pollutant or combination of pollutants to the
waters of the “contiguous zone” or the ocean from any point source other than a
vessel or other floating craft which is being used as a means of transportation.
The term discharge includes additions of pollutants into waters of the United
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States from: surface runoff which is collected or channeled by man; discharges
through pipes, sewers, or other conveyances owned by a State, municipality, or
other person which do not lead to a treatment works; and discharges through
pipes, sewers, or other conveyances, leading into privately owned treatment
works.  This term does not include an addition of pollutants by any “indirect
Discharger.”

15. “Effluent limitation” means any restriction imposed by the Regional Board on
quantities, discharge rates, and concentrations of “pollutants” which are
“discharged” from “point sources” into “waters of the United States,” the waters
of the “contiguous zone,” or the ocean.

16. “Environmental Protection Agency” or “EPA” means the United States
Environmental Protection Agency.

17. “Environmentally Sensitive Areas” means an area “in which plant or animal
life or their habitats are either rare or especially valuable because of their
special nature or role in an ecosystem and which would be easily disturbed or
degraded by human activities and developments” (California Public Resources
Code § 30107.5). Areas subject  to storm water mitigation requirements are :
areas designated as an Area of Special Biological Significance (ASBS) by the
State Water Resources Control Board, an area designated as a significant
natural resource by the California Resources Agency, or an area identified by
the Discharger as environmentally sensitive for water quality purposes, based
on the Regional Board Basin Plan and Clean Water Act Section 303(d) Impaired
Water-bodies List for the County of Ventura.

18. “Facility or Activity” means any NPDES “point source” or any other facility or
activity (including land or appurtenances thereto) that is subject to regulation
under the NPDES program.

19. “Hillside” means property located in an area with known erosive soil conditions,
where the development contemplates grading on any natural slope that is 25%
or greater and where grading contemplates cut or fill slopes.

20. “Illicit Connection” shall mean any man-made conveyance that is connected
to the storm drain system without a permit or through which prohibited non-
storm water flows are discharged, excluding roof-drains and other similar type
connections.  Examples include channels, pipelines, conduits, inlets, or outlets
that are connected directly to the storm drain system.

21. “Illicit Discharge” means any discharge to the storm drain system that is
prohibited under local, state, or federal statutes, ordinances, codes, or
regulations. The term illicit discharge includes all non storm-water discharges
except discharges pursuant to an NPDES permit, discharges that are identified
in Part 1 of this order, and discharges authorized by the Regional Board
Executive Officer.

22. “Infiltration” means the downward entry of water into the surface of the soil.
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23. “MS4” see Municipal Separate Storm Sewer System.
 
 24. “Municipal Separate Storm Sewer System” means a conveyance or system

of conveyances (including roads with drainage systems, municipal streets, catch
basins, curbs, gutters, ditches, manmade channels, or storm drains) owned by a
State, city, town or other public body, that is designed or used for collecting or
conveying storm water, which is not a combined sewer, and which is not part of
a publicly owned treatment works.  Commonly referred to as an “MS4”.

 
25. “National Pollutant Discharge Elimination System (NPDES)” means the

national program for issuing, modifying, revoking and reissuing, terminating,
monitoring and enforcing permits, and imposing and enforcing pretreatment
requirements, under sections 307, 402, 318, and 405 of CWA.  The term
includes an “approved program.”

     26. “NPDES” means National Pollutant Discharge Elimination System.

27. “New Development” means land disturbing activities; structural development,
including construction or installation of a building or structure, creation of
impervious surfaces; and land subdivision.

28. “Non-Storm Water Discharge” means discharge other than storm water runoff
or snowmelt.

29. “Parking Lot” means land area or facility for the parking of commercial or
business or private motor vehicles.

30. “Permit” means an authorization, license, or equivalent control document
issued by EPA or an “approve State” to implement the requirements of 40 CFR
Parts 122, 123, and 124.  “Permit” includes an NPDES “general permit” (§
122.28).  Permit does not include any permit which has not yet been the subject
of final agency action, such as a “draft permit” or a “proposed permit.”

31. “Pollutants of Concern” means a prioritized list of pollutants identified in the
Ventura County SMP as requiring additional investigation.

32. “Potable Water Sources” means flows from drinking water storage, supply and
distribution systems including flows from system failures, pressure releases,
system maintenance, well development, pump testing fire hydrant flow testing;
and flushing and dewatering of pipes, reservoirs, vaults, and wells.

33. “Priority Pollutants” are those constituents referred to in 40 CFR 401.15 and
listed in the EPA NPDES Application Form 2C, pp. V-3 through V-9.

34. “Rain Event” means any rain event greater than 0.1 inch in 24 hours.

35. “Redevelopment” means, but is not limited to, the expansion of a building
footprint or addition or replacement of a structure; structural development
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including an increase in gross floor area and/or exterior construction or
remodeling; replacement of impervious surface that is not part of a routine
maintenance activity; land disturbing activities related with structural or
impervious surfaces.  Redevelopment that results in the creation or addition of
5,000 square feet or more of impervious surfaces is subject to the requirements
for storm water mitigation.  If the creation or addition of impervious surfaces is
fifty percent or more of the existing impervious surface area, then storm water
runoff from the entire area (existing and additions) must be considered for
purposes of storm water mitigation.  If the creation or additions is less than fifty
percent of the existing impervious area, then storm water runoff from only the
addition area needs mitigation.

36. “Regional Administrator” means the Regional Administrator of the Regional
Office of the Environmental Protection Agency or the authorized representative
of the Regional Administrator.

37. “Restaurant” means a facility that sells prepared foods and drinks for
consumption, including stationary lunch counters and refreshment stands selling
prepared foods and drinks for immediate consumption (SIC Code 5812).

38. “Side Walk Washing” means pressure washing of paved pedestrian walkways
with average water usage of 0.006 gallons per square foot, with no cleaning
agents, and properly disposing of all debris collected, as authorized under
Regional Board Resolution No. 98-08.

39. “Site” means the land or water area where any “facility or activity” is physically
located or conducted, including adjacent land used in connection with the facility
or activity.

40. “Source Control BMP” means any schedules of activities, prohibitions of
practices, maintenance procedures, managerial practices or operational
practices that aim to prevent storm water pollution by reducing the potential for
contamination at the source of pollution.

41. “SQUIMP” shall mean the Ventura Countywide Stormwater Quality Urban
Impact Mitigation Plan.  The SQUIMP shall address conditions and requirements
of new development.

42. “State General Permit” shall mean a permit issued by the State Water
Resources Control Board or the Regional Board pursuant to 40 CFR § 122 and
123 to regulate a category of point sources.  The term State General Permit
includes but is not limited to the General Permit for Stormwater Discharges
Associated with Construction Activity and the General Industrial Activities
Stormwater Permit and the terms and requirements of both.  In the event the
EPA revokes the in-lieu permitting authority of the State Water Resources
Control Board, then the term State General Permit shall also refer to any EPA
administered stormwater control program for industrial, construction, and any
other category of activities.
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43. “Storm Water” shall mean “Stormwater”.

44. “Storm Water Pollution Prevention Plan” shall mean a plan, as required by a
State General Permit, identifying potential pollutant sources and describing the
design, placement and implementation of BMPs, to effectively prevent non-
stormwater Discharges and reduce Pollutants in Stormwater Discharges during
activities covered by the General Permit.

45. “Stormwater” shall mean any surface flow, runoff, and/or drainage associated
with rainstorm events and/or snowmelt.

46. “Stormwater Pollution Control Plan (SPCP)” shall mean a plan identifying
potential pollutant sources from a construction site and describing proposed
design, placement and implementation of BMPs, to effectively prevent non-
stormwater Discharges and reduce Pollutants in Stormwater Discharges to the
Storm Drain System, to the maximum extent practicable, during construction
activities.

47. “Stormwater Quality Management Plan” shall mean the Ventura Countywide
Stormwater Quality Management Plan, which includes descriptions of programs,
collectively developed by the Co-permittees in accordance with provisions of the
NPDES Permit, to comply with applicable federal and state law, as the same is
amended from time to time.

48. “Structural BMP” means any structural facility designed and constructed to
mitigate the adverse impacts of storm water and urban runoff pollution (e.g.
canopy, structural enclosure).  The category may include both treatment control
BMPs and source control BMPs.

49. “Total Maximum Daily Load (TMDL)” means the amount of pollutant, or
property of a pollutant, from point, nonpoint, and natural background sources,
that may be discharged to a water quality-limited receiving water.  Any pollutant
loading above the TMDL results in a violation of applicable water quality
standards.

50. “Treatment” means the application of engineered systems that use physical,
chemical, or biological processes to remove pollutants.  Such processes
include, but are not limited to, filtration, gravity settling, media absorption,
biodegradation, biological uptake, chemical oxidation and UV radiation.

51. “Treatment Control BMP” means any engineered system designed to remove
pollutants by simple gravity settling of particulate pollutants, filtration, biological
uptake, media absorption or any other physical, biological, or chemical process.

52. “Upset” means an exceptional incident in which there is unintentional and
temporary noncompliance with the permit limit because of factors beyond the
reasonable control of the permittee.  An upset does not include noncompliance
to the extent caused by operational error, improperly designed treatment
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facilities, inadequate treatment facilities, lack of preventive maintenance, or
careless or improper maintenance.

53. “Water Quality Standards and Water Quality Objectives” applicable to the
Permittee include those contained in the Los Angeles Regional Water Quality
Control Plan (Basin Plan), the California Ocean Plan, the National Toxics Rule,
the California Toxics Rule, and other state or federally approved surface water
quality plans.  Such plans are used by the Regional Board to regulate all
discharges, including storm water discharges.

54. “Waters of the State” means any surface water or groundwater, including
saline waters, within boundaries of the state.

55. “Waters of the United States or Waters of the U.S.” means:

a. All waters that are currently used, were used in the past, or may be susceptible
to use in interstate or foreign commerce, including all waters which are subject
to the ebb and flow of the tide;
b. All interstate waters, including interstate “wetlands”;

c. All other waters such as intrastate lakes, rivers, streams (including intermittent
streams), mudflats, sandflats, “wetlands,” sloughs, prairie potholes, wet
meadows, playa lakes, or natural ponds the use, degradation, or destruction of
which would affect or could affect interstate or foreign commerce including any
such waters:

1. Which are or could be used by interstate or foreign travelers for recreational or
other purposes;

2. From which fish or shellfish are or could be taken and sold in interstate or
foreign commerce; or

3. Which are used or could be used for industrial purposes by industries in
interstate commerce;

d. All impoundments of waters otherwise defined as waters of the United States
under this definition;
e. Tributaries of waters identified in paragraphs (a) through (d) of this

definition;
f. The territorial sea; and

g. “Wetlands” adjacent to waters (other than waters that are themselves wetlands)
identified in paragraph (a) through (f) of this definition.

Waste treatment systems, including treatment ponds or lagoons designed to
meet the requirements of CWA (other than cooling ponds as defined in 40 CFR
423.22(m), which also meet the criteria of this definition) are not waters of the
United States.  This exclusion applies only to man-made bodies of water, which
neither were originally created in waters of the United States (such as disposal
area in wetlands) nor resulted from the impoundment of waters of the United
States.  [See Note 1 of this section.]  Waters of the United States do not include
prior converted cropland.  Notwithstanding the determination of an area’s status
as prior converted cropland by any other federal agency, for the purposes of the
Clean Water Act, the final authority regarding Clean Water Act jurisdiction
remains with US EPA.
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56. “Watercourse” shall mean any natural or artificial channel for passage of
water, including the VCFCD jurisdictional channels included in the List of
Channels within the Comprehensive Plan of the VCFCD, as approved by the
Board of Supervisors of the VCFCD on October 4, 1993, and any amendments
thereto.

57. “Wet Season” means the calendar period beginning October 1 through April
15.

58. “Whole Effluent Toxicity” means the aggregate toxic effect of an effluent
measured directly by a toxicity test.

PART 6 – STANDARD PROVISIONS

A. The Discharger shall comply with all provisions and requirements of this
permit.

B. Should the Discharger discover that it failed to submit any relevant facts or
that it submitted incorrect information in a report, it shall promptly submit
the missing or correct information.

C. The Discharger shall report all instances of non-compliance not otherwise
reported at the time monitoring reports are submitted.

D. This Order includes the attached Monitoring and Reporting Program, and
Storm Water Quality Urban Impact Mitigation Plan, which are a part of the
permit and must be complied with in the same manner as with the rest of
the requirements in the permit.

E. Public Review

1. All documents submitted to the Regional Board in compliance with the
terms and conditions of this Permit shall be made available to members
of the public pursuant to the Freedom of Information Act (5 U.S.C.
Section 552 (as amended) and the Public Records Act (California
Government Code Section 6250 et seq.).

2 All documents submitted to the Executive Officer for approval shall be
made available to the public for a 30-day period to allow for public
comment.

F. Duty to Comply [40 CFR 122.41(a)]

1. The Discharger must comply with all of the terms, requirements, and
conditions of this Order. Any violation of this order constitutes a violation
of the Clean Water Act, its regulations and the California Water Code,
and is grounds for enforcement action, Order termination, Order
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revocation and reissuance, denial of an application for reissuance; or a
combination thereof.

2. A copy of these waste discharge specifications shall be maintained by
the Discharger so as to be available during normal business hours  to
Discharger employees and members of the public.

3. Any discharge of wastes at any point(s) other than specifically described
in this Order is prohibited, and constitutes a violation of the Order.

G. Duty to Mitigate [40 CFR 122.41 (d)]

The Discharger shall take all reasonable steps to minimize or prevent any
discharge that has a reasonable likelihood of adversely affecting human
health or the environment.

H. Inspection and Entry [40 CFR 122.41(i)]

The Regional Board, USEPA, and other authorized representatives shall be
allowed:

1. Entry upon premises where a regulated facility is located or conducted,
or where records are kept under conditions of this Order;

2. Access to copy any records that are kept under the conditions of this
Order;

3. To inspect any facility, equipment (including monitoring and control
equipment), practices, or operations regulated or required under this
Order; and,

4. To photograph, sample, and monitor for the purpose of assuring
compliance with this Order, or as otherwise authorized by the Clean
Water Act and the California Water Code.

I. Proper Operation and Maintenance [40 CFR 122.41 (e)]

The Discharger shall at all times properly operate and maintain all facilities
and systems of treatment and (and related appurtenances) that are
installed or used by the Discharger to achieve compliance with this Order.
Proper operation and maintenance includes adequate laboratory controls
and appropriate quality assurance procedures.  This provision requires the
operation of backup or auxiliary facilities or similar system that are installed
by a Discharger only when necessary to achieve compliance with the
conditions of this Order.

J. Signatory Requirements [40 CFR 122.41(k)]

Except as otherwise provided in this Order, all applications, reports, or
information submitted to the Regional Board shall be signed by the Director
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of Public Works, City Engineer, or authorized designee under penalty of
perjury.

 
K. Reopener and Modification [40 CFR 122.41(f)]

1. This Order may only be modified, revoked, or reissued, prior to the
expiration date, by the Regional Board, in accordance with the
procedural requirements of the Water Code and Title 23 of the
California Code of Regulations for the issuance of waste discharge
requirements, and upon prior notice and hearing, to:

a. Address changed conditions identified in the required reports or other
sources deemed significant by the Regional Board;

b. Incorporate applicable requirements or statewide water quality
control plans adopted by the State Board or amendments to the
Basin Plan;

c. Comply with any applicable requirements, guidelines, and/or
regulations issued or approved pursuant to CWA Section 402(p);
and/or,

d. Consider any other federal, or state laws or regulations that became
effective after adoption of this Order.

2. After notice and opportunity for a hearing, this Order may be terminated
or modified for cause, including, but not limited to:

a. Violation of any term or condition contained in this Order;

b. Obtaining this Order by misrepresentation, or failure to disclose all
relevant facts; or,

c. A change in any condition that requires either a temporary or
permanent reduction or elimination of the authorized discharge.

3. This Order may be modified, revoked and reissued, or terminated for
cause.

4. The filing of a request by the Discharger for a modification, revocation
and re-issuance, or termination, or a notification of planned changes or
anticipated noncompliance does not stay any condition of this Order.

5. This Order may be modified to make corrections or allowances for
changes in the permitted activity listed in this section, following the
procedures at 40 CFR Part 122.63, if processed as a minor
modification. Minor modifications may only:

a. Correct typographical errors, or
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b. Require more frequent monitoring or reporting by the Permittee.

L. Severability

The provisions of this permit are severable; and if any provision of this
permit or the application of any provision of this permit to any circumstance
is held invalid, the application of such provision to other circumstances and
the remainder of this permit shall not be affected.

M. Duty to Provide Information [40 CFR 122.41(h)]

The Discharger shall furnish, within a reasonable time, any information the
Regional Board or USEPA may request to determine whether cause exists
for modifying, revoking and reissuing, or terminating this Order. The
Discharger shall also furnish to the Regional Board, upon request, copies of
records required to be kept by this Order.

N. Twenty-four Hour Reporting1

1. The Discharger shall report any noncompliance that may endanger
health or the environment.  Any information shall be provided orally
within 24 hours from the time the Discharger becomes aware of the
circumstances. A written submission shall also be provided within five
days of the time the Discharger becomes aware of the circumstances.
The written submission shall contain a description of the noncompliance
and its cause; the period of noncompliance, including exact dates and
times and, if the noncompliance has not been corrected, the anticipated
time it is expected to continue; and steps taken or planned to reduce,
eliminate, and prevent reoccurrence of the noncompliance.

2. The Regional Board may waive the required written report on a case-
by-case basis.

O. Bypass [40 CFR 122.41(m)]2

Bypass (the intentional diversion of waste streams from any portion of a
treatment facility) is prohibited.  The Regional Board may take enforcement
action against the Discharger for bypass unless:

1. Bypass was unavoidable to prevent loss of life, personal injury or
severe property damage.  (Severe property damage means substantial
physical damage to property, damage to the treatment facilities that

                                                       
1 This provision applies to incidents where effluent limitations (numerical or narrative) as
provided in this Order or in the Ventura County SMP are exceeded, and which endanger public
health or the environment.

2 This provision applies to the operation and maintenance of storm water controls and BMPs as
provided in this Order or in the Ventura County SMP.
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causes them to become inoperable, or substantial and permanent loss
of natural resources that can reasonably be expected to occur in the
absence of a bypass.  Severe property damage does not mean
economic loss caused by delays in production.);

2. There were no feasible alternatives to bypass, such as the use of
auxiliary treatment facilities, retention of untreated waste, or
maintenance during normal periods of equipment down time.  This
condition is not satisfied if adequate back-up equipment should have
been installed in the exercise of reasonable engineering judgment to
prevent a bypass that could occur during normal periods of equipment
downtime or preventive maintenance;

3. The Discharger submitted a notice at least ten days in advance of the
need for a bypass to the Regional Board; or,

4. The Discharger may allow a bypass to occur that does not cause
effluent limitations to be exceeded, but only if it is for essential
maintenance to assure efficient operation. In such a case, the above
bypass conditions  are not applicable. The Discharger shall submit
notice of an unanticipated bypass as required.

P. Upset [40 CFR 122.41(n)]3

1. A Discharger that wishes to establish the affirmative defense of an
upset in an action brought for non compliance shall demonstrate,
through properly signed, contemporaneous operating logs, or other
relevant evidence that:

a. An upset occurred and that the Discharger can identify the cause(s)
of the upset;

b. The permitted facility was being properly operated by the time of the
upset;

c. The Discharger submitted notice of the upset as required; and,

d. The Discharger complied with any remedial measures required.

2. No determination made before an action for noncompliance, such as
during administrative review of claims that non-compliance was caused
by an upset, is final administrative action subject to judicial review.

3. In any enforcement proceeding, the Discharger seeking to establish the
occurrence of an upset has the burden of proof.

Q. Property Rights [40 CFR 122.4(g)]

                                                       
3 Supra. See footnote number 2.
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This Order does not convey any property rights of any sort, or any exclusive
privilege.

R. Enforcement

1. Violation of any of the provisions of the NPDES permit or any of the
provisions of this Order may subject the violator to any of the penalties
described herein, or any combination thereof, at the discretion of the
prosecuting authority; except that only one kind of penalties may be
applied for each kind of violation. The Clean Water Act provides the
following:

Criminal Penalties

a. Negligent Violations
The CWA provides that any person who negligently violates permit
conditions implementing sections 301, 302, 306, 307, 308, 318, or
405 of the Act is subject to a fine of not less than $2,500 nor more
than $25,000 per day of violation, or by imprisonment for not more
than 1 year, or both.

b. Knowing Violations
The CWA provides that any person who knowingly violates permit
conditions implementing sections 301, 302, 306, 307, 308, 318, or
405 of the Act is subject to a fine of not less than $5,000 nor more
than $50,000 per day of violation, or by imprisonment for not more
than 3 years, or both.

c. Knowing Endangerment
The CWA provides that any person who knowingly violates permit
conditions implementing sections 301, 302, 307, 308, 318, or 405 of
the Act and who knows at that time that he is placing another person
in imminent danger of death or serious bodily injury is subject to a
fine of not more than $250,000, or by imprisonment for not more than
15 years, or both.

d.  False Statement
The CWA provides that any person who knowingly makes any false
material statement, representation, or certification in any application,
record, report, plan, or other document filed of required to be
maintained under the Act or who knowingly falsifies, tampers with, or
renders inaccurate, any monitoring device or method required to be
maintained under the Act, shall upon conviction, be punished by a
fine of not more than $10,000 or by imprisonment for not more than
two years, or by both.  If a conviction is for a violation committed after
a first conviction of such person under this paragraph, punishment
shall be by a fine of not more than $20,000 per day of violation, or by
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imprisonment  of not more than four years, or by both.  (See section
309(c)(4) of the Clean Water Act.)

Civil Penalties:

a. The CWA provides that any person who violates a permit condition
implementing sections 301, 302, 306, 307, 308, 318, or 405 of the
Act is subject to a civil penalty not to exceed $27,500 per day for
each violation.

2. The California Water Code provides that any person who violates a
waste discharge requirement provision of the California Water Code is
subject to civil penalties of up to $5,000 per day, $10,000 per day, or
$25,000 per day of violation; or when the violation involves the discharge
of pollutants, is subject to civil penalties of up to $10 per gallon per day
or $25 per gallon per day of violation; or some combination thereof,
depending on the violation or combination violations.

S. Need to Halt or Reduce Activity not a Defense [40 CFR 122.41(c)]

It shall not be a defense for a Discharger in an enforcement action that it
would have been necessary to halt or reduce the permitted activity in order
to maintain compliance with the conditions of this Order.

T. This Order may be modified, revoked, or reissued, prior to the expiration
date as follows:

1. To address changed conditions identified in the required technical
reports or other sources deemed significant by the Regional Board;

2. To incorporate applicable requirements or statewide water quality
control plans adopted by the State Board, or amendments to the Basin
Plan;

3. To comply with any applicable requirements, guidelines, or regulations
issued or approved under Section 402(p) of the CWA, if the
requirement, guideline, or regulation so issued or approved contains
different conditions or additional requirements not provided for in this
Order. The Order as modified or reissued under this paragraph shall
also contain any other requirements of the CWA then applicable; or,

4. Any amendments under the Clean Water Act.

U. Regional Board Order No. 94-082 is hereby rescinded.

V. This Order expires on July 27, 2005]. The Discharger must submit a Storm
Water Quality Management Plan in accordance with Title 23, California
Code of Regulation, not later than 180 days in advance of such date as
application for reissuance of waste discharge requirements.
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State of California

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
LOS ANGELES REGION

MONITORING AND REPORTING PROGRAM NO. CI  7388

FOR

STORM WATER MANAGEMENT/URBAN RUNOFF DISCHARGES
FOR

VENTURA COUNTY FLOOD CONTROL DISTRICT,
  COUNTY OF VENTURA, AND THE CITIES OF VENTURA COUNTY

NPDES PERMIT NO. CAS004002

I. Program Reporting Requirements

A. The Discharger shall submit, by October 1, 2000, the Annual Storm Water Report
and Assessment for the period July 1, 1999, through July 27, 2000 documenting
the status of the general program up to permit reissuance and the results of
analyses from the monitoring and reporting program.

B. The Discharger shall submit, by October 1 of each year beginning the year 2001,
an Annual Storm Water Report and Assessment documenting the status of the
general program and individual tasks contained in the Ventura County SMP, and an
integrated summary of the results of analyses from the monitoring program
described under II. Monitoring Requirements. 

The Annual Storm Water Report and Assessment shall include any proposed
changes to the Ventura County SMP as approved by the Management Committee. 
The Annual Storm Water Report and Assessment Report shall cover each fiscal
year from July 1 through June 30.  At a minimum, the annual report will include the
following:

Program Management

1. A comparison of program implementation results to performance standards
established in the Ventura County SMP;

2. Status of compliance with permit requirements including implementation dates
for all time-specific deadlines.  If permit deadlines are not met, the Discharger
shall report the reasons why the requirement was not met, how the
requirements will be met in the future, including projected implementation date;

3. An assessment of the effectiveness of Ventura County SMP requirements to
reduce storm water pollution.  This assessment will be based upon the specific
record-keeping information requirement in each major section of the permit,
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monitoring data, and any other data the Discharger has, or is aware of that
provides information on program effectiveness. Beginning in the Year 2003, to
the extent data collected in monitoring requirements included herein allows, the
discharger shall include  an analysis of trends, land use contributions, pollutant
source identifications, BMP effectiveness, and impacts on beneficial uses.

4. An analysis of the data to identify areas of the Program coverage which cause
or contribute to exceedances of water quality standards or objectives,
predominate land uses in these areas, and potential sources of pollutants in
those areas;

5. Discussion of the compliance record and the corrective actions taken or planned
that may be needed to bring the discharge into full compliance with the waste
discharge requirements.

Programs for Residents

6. Number of storm drain inlets and signs in the Co-permittees’ systems that are
marked or posted with a no dumping message.  Percent of total system
marked/signed;

7. Description of activities on distributing brochures, community outreach efforts,
public communication efforts and educational programs in schools including an
estimate of the number of impressions per year made on the general public
about storm water quality via print, local TV access, local radio presentations,
meetings or other appropriate media;

Programs for Industrial / Commercial Businesses

8. Number of automotive, food facility and industrial facilities targeted under the
program.  During the past year, the number of industrial and commercial site
visits conducted and the number of outreach contacts made and the number of
industrial facilities the Co-permittees have identified that have failed to file an
NOI;

9. An annual update of a database of industrial/commercial facilities identified as
subject to the State Board General Industrial Permit.  The database shall
include at a minimum:  facility name, site address, SIC code, and NPDES storm
water permit coverage status, if applicable;

10. The percentage of targeted staff trained annually;

Programs for Planning and Land Development

11. The percentage of total development projects reviewed for storm water and
conditioned to meet SQUIMP requirements in the previous year;
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12. The scheduled date of significant rewrite of the Co-permittees’ General Plan;

13.  Description of activities on distributing brochures, outreach efforts,
communication efforts including an estimate of the number of contacts made to
the land development community about storm water quality via print, meetings
or other appropriate venues.

14. The percentage of targeted staff trained annually;

Programs for Construction Sites

15. Number of construction projects requiring SWPCPs in the past year and the
percentage of projects in categories requiring submittal of a SWPCP for which
SWPCPs were completed;

16. Number and type of enforcement actions, applicable to storm water
enforcement, taken at construction sites during the past year;

17. Description of the outreach program to the construction community and
assessment of its effectiveness; This assessment should include a discussion of
the number of inspections, site visits, or other meetings conducted;

18. The percentage of targeted staff trained annually;

Programs for Illicit Discharge and Illegal Connection Control

19. Number of reports of illicit discharges that Co-permittees responded to,
percentage that were identified as actual illicit discharges, and percentage of
the actual illicit discharges where the incident was either cleaned up, referred to
another responsible agency and/or follow up/education with the discharger was
conducted;

20. For groups of identified illicit discharge types where the probable causes for the
discharge can be identified, report probable causes and the actions taken to
prevent similar discharges from occurring;

21. Number of illicit connections identified in the past year;

22. Number of illicit connections eliminated in the past year;

23. Number and type of enforcement actions for storm water illicit discharges and/or
illicit connections taken in the past year;

24. A summary from records on illicit discharges and connections which includes
type of material, type of source, date of initial inspection, enforcement action
taken, date of follow-up inspection, date of conclusion/clean up/removal/ follow
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up/education;

Programs for Facilities Maintenance

25. A summary which at a minimum includes the quantity, predominant types and
likely sources of trash removed from catch basin inlets;

26.  A summary of the total curb miles of streets swept annually and the percentage
of total curb miles swept annually as a function of total curb miles;

27. The percentage of targeted staff trained annually; and,

Pollutants of Concern

28. A progress report on sources of Pollutants of Concern (POCs), BMPs for their
control, and implemented BMP effectiveness.

B. The Discharger shall submit a Storm Water Monitoring Report on July 15, 2001,
and annually on July 15, thereafter. The report shall include:

1. status of implementation of the monitoring program;
2. results of the monitoring program;
3. a general interpretation of the results;
4. both tabular and graphical summaries of the monitoring data obtained during

the previous year; and

The Discharger shall submit, by October 1, 2000, the results of analyses from the
monitoring and reporting program for the period July 1, 1999 through July 27, 2000
together with the Annual Report for the same period.

C.  All applications, reports, or information submitted to the Regional Board shall be
signed and certified pursuant to EPA regulations 40 CFR 122.41 (k).  Each report
shall contain the following completed declaration:

"I certify under penalty of law that this document and all attachments were
prepared under my direction or supervision in accordance with a system
designed to assure that qualified personnel properly gather and evaluate
the information submitted.

Based on my inquiry of the person or persons who manage the system, or
those persons directly responsible for gathering the information, the
information submitted is, to the best of my knowledge and belief, true,
accurate, and complete. I am aware that there are significant penalties for
submitting false information, including the possibility, of a fine and
imprisonment for knowing violations.

Executed on the       day of                   , 19   ,
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at                                                    .

(Signature)                                (Title)                                      ";

Co-permittee submittals to the Principal Co-permittee shall also be signed and
certified pursuant to EPA regulations 40 CFR 122.41 (k).

D. The Discharger shall mail the original of each annual report to:

INFORMATION TECHNOLOGY
CALIFORNIA REGIONAL WATER QUALITY

CONTROL BOARD - LOS ANGELES REGION
320 W. 4TH STREET, SUITE  200

LOS ANGELES,  CA  90013

A copy of the annual report shall also be mailed to:

REGIONAL ADMINISTRATOR
ENVIRONMENTAL PROTECTION AGENCY

REGION 9
75 Hawthorne Street

San Francisco, CA 94105

II. Monitoring Requirements

A. The Discharger shall implement the Countywide Monitoring Plan, as described in
Chapter 6 of the Report of Waste Discharge (ROWD), which addresses discharge
characterization (outfall monitoring), receiving water and watershed monitoring. To
achieve this, the Discharger shall:

1. Conduct land use monitoring as shown in the summary table shown
below:
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Monitoring
Station

Minimum Number
Events (per year)

Sample Type Constituents1

A-1, Wood Road 12 Automated
composite and
grab samples

Metals
Organics
Conventional Inorganics
Microbiological
Toxicity and TIEs3

R-1, Swan St.3 3 Per Permit Term Automated
composite and
grab samples

Metals
Organics
Conventional Inorganics
Microbiological
Toxicity and TIEs3

I-2, Ortega St. 3 3 Per Permit Term Automated
composite and
grab samples

Metals
Organics
Conventional Inorganics
Microbiological
Toxicity and TIEs3

1 The list of specific constituents, analytical methods, detection limits, and holding times is included in Attachment to the
Monitoring and Reporting Program No. 7388.

2 A maximum of 5 events shall be monitored during the permit term.
3 Toxicity monitoring shall occur during at least one storm per year until baseline information has been collected, and then be

discontinued. A Toxicity Identification Evaluation (TIE) shall be performed when acute toxicity results are greater than 1
TUa. Freshwater  acute toxicity test  shall be conducted on  the most sensitive of  the two species - Fathead minnow and
Ceriodaphnia.

2. Conduct receiving water and watershed monitoring: 

a. For Revolon Slough the following monitoring program shall be
implemented:

Monitoring
Station

Minimum Number
of Events (per

year)

Type of Sample Constituents1

W-3, La Vista Drain 12 Automated
composite and grab
samples

Metals
Organics
Conventional Inorganics
Microbiological
Toxicity and TIEs3

W-4, Revolon
Slough @ Wood
Road

12 Composite and grab
samples

Metals
Organics
Conventional Inorganics
Microbiological
Toxicity and TIEs3

1 The list of specific constituents, analytical methods, detection limits, and holding times is included in Attachment to the
Monitoring and Reporting Program No. 7388.

 2. A  maximum of 5 events shall be monitored during the permit term.
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Toxicity monitoring shall occur during at least 1 storm event a year until baseline information has been collected, and then be
discontinued. A Toxicity Identification Evaluation (TIE) shall be performed when acute toxicity results are greater than 1 TUa. 
Freshwater  acute toxicity test shall be conducted on  the most sensitive of the two species - Fathead minnow and Ceriodaphnia.

b. The Discharger shall participate as part of the Federal 205(j) grant
non-point source grant study of the Calleguas Creek watershed;

c. The Principal Co-permittee shall participate in appropriate water
quality meetings of watershed management planning, including the
Santa Clara River Enhancement and Management Plan, the
Calleguas Creek Watershed Management Plan, and the Steelhead
Restoration and Recovery Plan;

d. The Discharger shall participate with the Southern California Coastal
Water Research Project (SCCWRP) in storm water studies, as  set
forth in the signed Memorandum of Agreement.

e. The Discharger shall participate in the development and
implementation of volunteer monitoring programs in the Ventura
Coastal watersheds.

f. The Discharger shall develop a work plan for an instream
bioassessment monitoring program and submit it to the Regional
Board Executive Officer for approval no later than January 27, 2001.
 On approval by the Regional Board Executive Officer, the
Discharger shall implement the instream bioassessment monitoring
program, and submit the results with the Annual Monitoring Report.  
The bioassessment program shall include an analysis of the
community structure of the instream macroinvertebrate assemblages
in  urban runoff-impacted stream segments at experimental sites.
The Discharger shall make  all efforts to locate such sites in the
Ventura River, but if they are not available then the Discharger  may
consider other watersheds.

g. The Discharger shall monitor a total of three mass emission stations
to establish baseline conditions and load estimates, for the Ventura
River and Calleguas Creek, beginning with the 2000-2001 monitoring
season, and for the Santa Clara River beginning with the 2001-2002
monitoring season.  Up to six station events per year, including a
minimum of two dry weather samples must be monitored. All samples
for mass emissions may be taken with an automatic sampler except
for the following constituents: (i) pathogen indicators; and (ii) oil and
grease. The constituents to be analyzed and their detection limits are
listed in Attachment 1. If a constituent is not detected at the method
detection limit (MDL) for its respective test in more than 75 percent of
the first 48 sampling events, it will not be further analyzed unless the
observed occurrences show concentrations greater than state water
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quality standards. The Discharger will also conduct annual
confirmation sampling for non-detected constituents at each station
for as long as the station is monitored.  Chronic toxicity tests shall be
conducted using the most sensitive marine species for two wet
weather events (preferably the first significant storm and one other
event) and one dry weather flow sample per monitoring season.
Toxicity Identification Evaluations (TIEs) shall be conducted when
toxicity manifests in:
(1) two consecutive wet weather samples , or;
(2) any dry weather flow  sample.

h. An update of the Watershed Management Model (WMM) may be
required by the Regional Board Executive Officer  based on the
needs of TMDL development.  The Regional Board will assist the
Discharger  in identifying fund sources to assist in the implementation
of this requirement, if invoked.

B. Samples and measurements taken for the purpose of monitoring shall be
representative of the monitored activity.

C. The Discharger shall retain records of all monitoring information, including all
calibration and maintenance of monitoring instrumentation, copies of all
reports required by this Order, and records of all data used to complete the
Report of Waste Discharge and application for this Order, for a period of at
least five(5) years from the date of the sample, measurement, report, or
application.  This period may be extended by request of the Regional Board
or EPA at any time and shall be extended during the course of any
unresolved litigation regarding this discharge.

D. Records of monitoring information shall include:

1. The date, exact place, and time of sampling or measurements;

2. The individual(s) who performed the sampling or measurements;

3. The date(s) analyses were performed;

4. The individual(s) who performed the analyses;

5. The analytical techniques or methods used; and,

6. The results of such analyses.

E. All sampling, sample preservation, and analyses must be conducted according to
test procedures under 40 CFR Part 136, unless other test procedures have been
specified in this Order.
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F. All chemical, bacteriological, and bioassay analyses shall be conducted at a
laboratory certified for such analyses by an appropriate governmental regulatory
agency.

G. If no flow occurred during the reporting period, the monitoring report shall so state.

H. For any analyses performed for which no procedure is specified in the EPA
guidelines or in this Monitoring and Reporting Program, the constituent or
parameter analyzed and the method or procedure used must be specified in the
monitoring report.

I. Whenever feasible, all MDLs shall be less than California Toxic Rule and Ocean
Plan standards.  If this is not feasible, the Discharger shall use analytical methods
with the lowest MDL.

J.  The Regional Board Executive Officer or the Regional Board, consistent with 40
CFR 122.41, may approve changes to the Monitoring and Reporting Program, after
providing the opportunity for public comment, either:

a. By petition of the Discharger or by petition of interested parties after the
submittal of the Annual Monitoring Program Report.  Such petition shall be
filed not later than 60 days after the Annual Monitoring Program Report
submittal date, or

b. As deemed necessary by the Regional Board Executive Officer following
notice to the Discharger.

III. Program Evaluation

A. All Co-permittees shall perform a self-audit to verify implementation of the Ventura
County SMP through January 1 of each year and report the results of the self-audit
to the principal Co-permittee by February 1, 2001, and annually thereafter.

B. All Co-permittees shall submit program evaluation results, in a standardized format,
to the principal Co-permittee by August 1, 2001, and annually thereafter.

The above monitoring and reporting program, or subsequent modification thereto, shall
become effective when Order No. 00-108 is adopted.  All reports shall be signed by a
responsible officer or duly authorized representative (as specified in 40 CFR Section 122.22)
of the Discharger and submitted under penalty of perjury.

Ordered by:

The Original signed by
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Dennis A. Dickerson
Executive Officer Date:  July 27, 2000
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Attachment
Analytes, Methods, Limits, and Holding Times

Constituent Method MDL Holding Time
Metals: (Total Recoverable and Diss.) (units = ugl/l, unless specified)
Arsenic EPA 206.3 1 6 months
Cadmium EPA 213.2 0.1 6 months
Chromium EPA 218.2 1 6 months
Copper EPA 220.1 1 6 months
Lead EPA 239.2 1 6 months
Mercury, total & diss. EPA 1631 0.001 6 months
Nickel EPA 249.2 1 6 months
Selenium EPA 270.3 2 6 months
Silver EPA 272.2 0.2 6 months
Zinc                                                                                         EPA 289.1                   1                      6 months
Organics
MTBE* EPA 8020 1 14 days
Organochlorine Pesticides EPA 8080 1-10 ng/L 7/40 days
Orthophosphate Pesticides EPA 8140 2 7/40 days
Chlorinated Herbicides EPA 8150 2-50 ug/L 7/40 days
Semi-volatiles EPA 625 10-200 ng/L 7/40 days
TOC                                                                                         EPA 415.1                   1000                28 days
Conventional Inorganics (units = mg/l)
Ammonia EPA 350.2 0.05 28 days
BOD EPA 405.1 1 48 hours
Bromide SM 4500BR 0.0001 immediate
Chloride EPA 325.3 0.0001 28 days
Conductivity & pH Electrometric n/a immediate
Hardness EPA 130.2/SM2340B 1 6 months
Nitrate EPA 352.1 0.01 28 days
TKN EPA 351.3 0.05 28 days
Oil & Grease EPA 413.1/413.2 0.1 28 days
Petroleum hydrocarbons EPA 413.1/SM5520B, F 0.1 7 days
(TRPH)
Orthophosphate EPA 365.3 0.01 28 days
Phosphorous, total & diss. EPA 365.3 0.01 28 days
Solids, Total Dissolved EPA 160.1 1 7 days
Solids, Total Suspended                                                        EPA 160.2                   1                      7 days
Microbiological (units = MPN/100 ml)
Coliform, Total & Fecal SM9221 2 6 hours
Fecal Streptococcus                                                               SM9230                      2                      6 hours
Toxicity
Ceriodaphnia Acute EPA 600/4-91/002 36 hours
Toxicity (TIE)                                                                                                                                                   
* MTBE is an extra compound for EPA 8020 analysis & must be specifically requested, e.g. “8020 with MTBE”
Note: Holding times for methods 625, 8080, 8140, and 8150 are 7 days until extraction, 40 days after extraction

VCFCD
October 1999

T-11
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ATTACHMENT   A

Tentative Order No. 00-108 (NPDES NO. CAS004002)
Waste Discharge Requirements

for
Municipal Storm Water and Urban Runoff Discharges

VENTURA COUNTYWIDE STORMWATER QUALITY
URBAN IMPACT MITIGATION PLAN

FOR THE VENTURA COUNTY FLOOD CONTROL
DISTRICT, THE

COUNTY OF VENTURA, AND THE CITIES OF VENTURA
COUNTY
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VENTURA COUNTYWIDE STORMWATER QUALITY URBAN IMPACT
MITIGATION PLAN

FOR THE VENTURA COUNTY FLOOD CONTROL DISTRICT, THE
COUNTY OF VENTURA, AND THE CITIES OF VENTURA COUNTY
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VENTURA COUNTYWIDE URBAN RUNOFF AND STORM WATER NPDES PERMIT

STORM WATER QUALITY URBAN IMPACT MITIGATION PLAN

BACKGROUND
The Ventura Countywide Stormwater Quality Management Program (Ventura Program)
was established pursuant to Section 402(p) of the Federal Clean Water Act, which
requires that all point source discharges of pollutants into waters of the United States,
including discharges from municipal storm drain systems, be regulated by a National
Pollutant Discharge Elimination System (NPDES) permit.  On August 22, 1994 the
California Regional Water Quality Control Board, Los Angeles Region (Regional
Board), issued NPDES permit CAS063339 (Permit) to the Ventura County Flood
Control District (VCFCD), the County of Ventura, and the cities of Camarillo, Fillmore,
Moorpark, Ojai, Oxnard, Port Hueneme, San Buenaventura, Santa Paula, Simi Valley,
and Thousand Oaks for discharges from municipal storm drain systems in Ventura
County.  On February 11, 1999 these twelve agencies, the Co-permittees, submitted a
Stormwater Quality Management Plan (1999 Plan) in accordance with Title 23,
California Code of Regulation and as required by Permit.  The 1999 Plan served as
application for reissuance of waste discharge requirements and presented activities
designed to advance the municipal storm water program that the Co-permittees
implemented during the first five-year permit term. The 1999 Plan included a program
for development planning.  The Regional Board accepted the 1999 Plan, however,
delayed reissuance of the Permit. On March 8, 2000, the Regional Board approved a
final Standard Urban Storm Water Mitigation Plan (SUSMP) for Los Angles County and
the Cities in Los Angeles County.  Subsequently, at the request of the Regional Board,
the Co-permittees prepared the Ventura Countywide Stormwater Quality Urban Impact
Mitigation Plan (SQUIMP) to be consistent with SUSMP requirements and will be
modifying the 1999 Plan to include the modified requirements.

The requirement to implement a program for development planning is based on, federal
and state statutes including: Section 402 (p) of the Clean Water Act, Section 6217 of
the Coastal Zone Act Reauthorization Amendments of 1990 (“CZARA”), and the
California Water Code. The Clean Water Act amendments of 1987 established a
framework for regulating storm water discharges from municipal, industrial, and
construction activities under the NPDES program. The primary objectives of the
municipal storm water program requirements are to:
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1. Effectively prohibit non-storm water discharges, and

2. Reduce the discharge of pollutants from storm water conveyance systems
to the Maximum Extent Practicable (MEP statutory standard).

The SQUIMP was developed as part of the municipal storm water program to address
storm water pollution from new development and redevelopment by the private sector. 
This SQUIMP contains a list of the minimum required Best Management Practices
(BMPs) that shall be used for a designated project.  Additional BMPs may be required
by ordinance or code adopted by the Co-permittees and applied generally or on a case
by case basis. The Co-permittees are required to implement the requirements set
herein in their own jurisdictions.  Developers shall incorporate appropriate SQUIMP
requirements into the project plans for the projects covered by the SQUIMP
requirements.  Each Co-permittee will approve the project plan as part of the
development plan approval process.

All projects that fall into one of eight categories are identified in the Ventura
Countywide Municipal Permit as requiring SQUIMPs.  These categories are:

• Single-Family Hillside Residences
• 100,000 Square Foot Commercial Developments
• Automotive Repair Shops
• Retail Gasoline Outlets
• Restaurants
• Home Subdivisions with 10 or more housing units
• Location within or directly adjacent to or discharging directly to an environmentally sensitive area
• Parking lots with 5,000 square feet or more impervious parking or access surfaces or with 25 or

more parking spaces and potentially exposed to storm water runoff

The SQUIMP requirements shall take effect not later than January 27, 2001 for projects
identified herein that have not received development/planning permit approval or been
deemed complete for processing prior to July 27, 2000..

DEFINITIONS
 “100,000 Square Foot Commercial Development” means any commercial development
that creates at least 100,000 square feet of impermeable area, including parking areas.

“Automotive Repair Shop” means a facility that is categorized in any one of the
following Standard Industrial Classification (SIC) codes: 5013, 5014, 5541, 7532-7534,
or 7536-7539. 

“Best Management Practice (BMP)” means any program, technology, process, siting
criteria, operational methods or measures, or engineered systems, which when
implemented prevent, control, remove, or reduce pollution.

“Commercial Development” means any development on private land that is not heavy
industrial or residential. The category includes, but is not limited to: hospitals,
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laboratories and other medical facilities, educational institutions, recreational facilities,
plant nurseries, multi-apartment buildings, car wash facilities, mini-malls and other
business complexes, shopping malls, hotels, office buildings, public warehouses and
other light industrial complexes.

“Designated Public Access Points” means any pedestrian, bicycle, equestrian, or
vehicular point of access to jurisdictional channels in the area of Ventura County
subject to permit requirements.

“Directly Adjacent” means situated within 200 feet of the contiguous zone required for
the continued maintenance, function, and structural stability of the environmentally
sensitive area.

“Directly Connected Impervious Area (DCIA)” means the area covered by a building,
impermeable pavement, and/ or other impervious surfaces, which drains directly into
the storm drain without first flowing across permeable land area (e.g. lawns).

.“Directly Discharging” means outflow from a drainage conveyance system that is
composed entirely or predominantly of flows from the subject, property, development,
subdivision, or industrial facility, and not commingled with the flows from adjacent
lands.

“Environmentally Sensitive Area” means an area “in which plant or animal life or their
habitats are either rare or especially valuable because of their special nature or role in
an ecosystem and which would be easily disturbed or degraded by human activities
and developments” (California Public Resources Code § 30107.5)

Areas subject to storm water mitigation requirements are: areas designated as an Area
of Special Biological Significance (ASBS) by the State Water Resources Control Board,
an area designated as a significant natural resource by the California Resources
Agency, or an area identified by the Discharger as environmentally sensitive for water
quality purposes, based on the Regional Board Basin Plan and Clean Water Act
Section 303(d) Impaired Water-bodies List for the County of Ventura.

“Hillside” means property located in an area with known erosive soil conditions, where
the development contemplates grading on any natural slope that is twenty-five percent
or greater.

“Infiltration” means the downward entry of water into the surface of the soil.

“New Development” means land disturbing activities; structural development, including
construction or installation of a building or structure, creation of impervious surfaces;
and land subdivision.

“Parking Lot” means land area or facility for the temporary parking or storage of motor
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vehicles used personally, for business or for commerce with an impervious surface
area of 5,000 square feet or more, or with 25 or more parking spaces.

“Redevelopment” means, but is not limited to, the expansion of a building footprint or
addition or replacement of a structure; structural development including an increase in
gross floor area and/or exterior construction or remodeling; replacement of impervious
surface that is not part of a routine maintenance activity; land disturbing activities
related with structural or impervious surfaces.  Redevelopment that results in the
creation or addition of 5,000 square feet or more of impervious surfaces is subject to
the requirements for storm water mitigation.  If the creation or addition of impervious
surfaces is fifty percent or more of the existing impervious surface area, then storm
water runoff from the entire area (existing and additions) must be considered for
purposes of storm water mitigation.  If the creation or additions is less than fifty percent
of the existing impervious area, then storm water runoff from only the addition area
needs mitigation.

“Restaurant” means a stand-alone facility that sells prepared foods and drinks for
consumption, including stationary lunch counters and refreshment stands selling
prepared foods and drinks for immediate consumption.  (SIC code 5812).

“Retail Gasoline Outlet” means any facility engaged in selling gasoline and lubricating
oils.

“Source Control BMP” means any schedules of activities, structural devices,
prohibitions of practices, maintenance procedures, managerial practices or operational
practices that aim to prevent storm water pollution by reducing the potential for
contamination at the source of pollution.

“Storm Event” means a rainfall event that produces more than 0.1 inch of precipitation
and that, which is separated from the previous storm event by at least 72 hours of dry
weather.

“Structural BMP” means any structural facility designed and constructed to mitigate the
adverse impacts of storm water and urban runoff pollution (e.g. canopy, structural
enclosure). The category may include both Treatment Control BMPs and Source
Control BMPs.

“Treatment” means the application of engineered systems that use physical, chemical,
or biological processes to remove pollutants. Such processes include, but are not
limited to, filtration, gravity settling, media adsorption, biodegradation, biological
uptake, chemical oxidation and UV radiation.

“Treatment Control BMP” means any engineered system designed to remove pollutants
by simple gravity settling of particulate pollutants, filtration, biological uptake, media
adsorption or any other physical, biological, or chemical process.
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CONFLICTS WITH LOCAL PRACTICES
Where provisions of the SQUIMP requirements conflict with established local codes,
(e.g., specific language of signage used on storm drain stenciling), the Co-permittees
may continue the local practice and modify the SQUIMP to be consistent with the code,
except that to the extent that the standards in the SQUIMP are more stringent than
those under local codes, such more stringent standards shall apply.

SQUIMP PROVISIONS APPLICABLE TO ALL CATEGORIES

REQUIREMENTS

1.     PEAK STORM WATER RUNOFF DISCHARGE RATES

The Discharger shall control the post-development peak storm water runoff discharge
rates to maintain or reduce pre-development downstream erosion, and  to protect
stream  habitat. 

2.     CONSERVE NATURAL AREAS

If applicable, the following items are required and shall be implemented in the site
layout during the subdivision design and approval process, consistent with applicable
General Plan and Local Area Plan policies:

• Concentrate or cluster Development on portions of a site while leaving the
remaining land in a natural undisturbed condition.

• Limit clearing and grading of native vegetation at a site to the minimum amount
needed to build lots, allow access, and provide fire protection.

• Maximize trees and other vegetation at each site by planting additional vegetation,
clustering tree areas, and promoting the use of native and/or drought tolerant
plants.

• Promote natural vegetation by using parking lot islands and other landscaped
areas.

• Preserve riparian areas and wetlands.

3.     MINIMIZE STORM WATER POLLUTANTS OF CONCERN

Storm water runoff from a site has the potential to contribute oil and grease, suspended
solids, metals, gasoline, pesticides, and pathogens to the storm water conveyance
system. The development shall be designed so as to minimize, to the maximum extent
practicable, the introduction of pollutants of concern that may result in significant
impacts, generated from site runoff of directly connected impervious areas (DCIA), to
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the storm water conveyance system.  Pollutants of concern consist of any pollutants
that exhibit one or more of the following characteristics: current loadings or historic
deposits of the pollutant are impacting the beneficial uses of a receiving water,
elevated levels of the pollutant are found in sediments of a receiving water and/or have
the potential to bioaccumulate in organisms therein, or the detectable inputs of the
pollutant are at concentrations or loads considered potentially toxic to humans and/or
flora and fauna. The storm water pollutants of concern currently identified by the
Program are total and fecal coliform, mercury, PAHs, DDT and byproducts, diazinon,
sediment/TSS, chlorpyrifos, copper, lead, thallium, bis(2-ethylhexyl)phthalate, and
phosphorous.  The program may amend the list of pollutants of concern as additional
information becomes available.

In meeting this specific requirement, “minimization of the pollutants of concern” will
require the incorporation of a BMP or combination of BMPs best suited to maximize the
reduction of pollutant loadings in that runoff to the Maximum Extent Practicable.  Those
BMPs best suited for that purpose are those listed in the Ventura Countywide
Stormwater Quality Management Program’s Land Development Guidelines; California
Storm Water Best Management Practices Handbooks; Caltrans Storm Water Quality
Handbook: Planning and Design Staff Guide; Start at the Source (1999) by Bay Area
Stormwater Management Agencies Association, Manual for Storm Water Management
in Washington State; The Maryland Storm Water Design Manual; Florida Development
Manual: A Guide to Sound Land and Water Management; Denver Urban Storm
Drainage Criteria Manual, Volume 3 – Best Management Practices and Guidance
Specifying Management Measures for Sources of Nonpoint Pollution in Coastal Waters,
USEPA Report No. EPA-840-B-92-002, as “likely to have significant impact” beneficial
to water quality for targeted pollutants that are of concern at the site in question.
However, it is possible that a combination of BMPs not so designated may, in a
particular circumstance, be better suited to maximize the reduction of the pollutants.

Examples of BMPs that can be used for minimizing the introduction of pollutants of
concern generated from site runoff are identified in Table 2.  All BMPs for development
planning recommended in one of the above references may be used, subject to the
criteria set in this SQUIMP.

4.     PROTECT SLOPES AND CHANNELS

Project plans shall include BMPs consistent with local codes and ordinances and the
SQUIMP to decrease the potential of slopes and/or channels from eroding and
impacting storm water runoff:

• Convey runoff safely from the tops of slopes and stabilize disturbed slopes
• Utilize natural drainage systems to the Maximum Extent Practicable
• Control or reduce or eliminate flow to natural drainage systems to the

Maximum Extent Practicable
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• Stabilize permanent channel crossings
• Vegetate slopes with first consideration given to native or drought tolerant

species
• Install energy dissipaters, such as riprap, at the outlets of new storm drains,

culverts, conduits, or channels that enter unlined channels in accordance
with applicable specifications to minimize erosion, with the approval of all
agencies with jurisdiction, e.g., the U.S. Army Corps of Engineers and the
California Department of Fish and Game

5.     PROVIDE STORM DRAIN SYSTEM STENCILING AND SIGNAGE

Storm drain stencils are highly visible source controls that are typically placed directly
adjacent to storm drain inlets.  The stencil contains a brief statement that prohibits the
dumping of improper materials into the storm water conveyance system.  Graphical
icons, either illustrating anti-dumping symbols or images of receiving water fauna, are
effective supplements to the anti-dumping message.

• All storm drain inlets and catch basins within the project area shall be
stenciled with prohibitive language (such as: “DON’T DUMP! DRAINS TO
OCEAN”) and/or graphical icons to discourage illegal dumping.

• Signs and prohibitive language and/or graphical icons, which prohibit illegal
dumping, shall be posted at designated public access points along channels
and creeks within the project area.

• Legibility of stencils and signs shall be maintained.

6.     PROPERLY DESIGN OUTDOOR MATERIAL STORAGE AREAS

Outdoor material storage areas refer to storage areas or storage facilities solely for the
storage of materials. Improper storage of materials outdoors may provide an
opportunity for toxic compounds, oil and grease, heavy metals, nutrients, suspended
solids, and other pollutants to enter the storm water conveyance system.  Where
proposed project plans include outdoor areas for permanent storage of materials that
may contribute pollutants to the storm water conveyance system, the following
Structural or Treatment BMPs are required:

• Materials with the potential to contaminate storm water shall be: (1) placed in
an enclosure such as, but not limited to, a cabinet, shed, or similar structure
that prevents contact with runoff or spillage to the storm water conveyance
system; or (2) protected by secondary containment structures such as berms,
dikes, or curbs.

• The storage area shall be paved and sufficiently impervious to contain leaks
and spills.

Received
August 26, 2011
Commission on
State Mandates



Board Order No. 00-108, NPDES Permit No. CAS004002

Ventura County SQUIMP
A - 8                                                                                                      07/27/00

• The storage area shall have a roof or awning to minimize collection of storm
water within the secondary containment area.

7.     PROPERLY DESIGN TRASH STORAGE AREAS

A trash storage area refers to an area where a trash receptacle or receptacles are
located for use as a repository for solid wastes. Loose trash and debris can be easily
transported by the forces of water or wind into nearby storm drain inlets, channels,
and/or creeks.  All trash container areas shall meet the following Structural or
Treatment Control BMP requirements (individual single family residences are exempt
from these requirements):

• Trash container areas shall have drainage from adjoining roofs and
pavement diverted around the area(s).

• Trash container areas shall be screened or walled to prevent off-site
transport of trash.

8.     PROVIDE PROOF OF ONGOING BMP MAINTENANCE

Improper maintenance is one of the most common reasons why water quality controls
will not function as designed or systems to fail entirely.  It is important to consider who
will be responsible for maintenance of a permanent BMP and what equipment is
required to perform the maintenance properly.  As part of project review, if a project
applicant has included or is required to include, Structural or Treatment Control BMPs
in project plans, the Co-permittee shall require that the applicant provide verification of
maintenance provisions through such means as may be appropriate, including, but not
limited to legal agreements, covenants, CEQA mitigation requirements and/or
Conditional Use Permits.

For all properties, the verification will include the developer’s signed statement, as part
of the project application, accepting responsibility for all structural and treatment control
BMP maintenance until the time the property is transferred and, where applicable, a
signed agreement from the public or private entity assuming responsibility for Structural
or Treatment Control BMP maintenance.  The transfer of property to a private or public
owner shall have conditions requiring the recipient to assume responsibility for
maintenance of any Structural or Treatment Control BMP included in the sales or lease
agreement for that property.  The condition of transfer shall include a provision that the
property owners conduct maintenance inspection of all Structural or Treatment Control
BMPs at least once a year and retain proof of inspection.  For residential properties
where the Structural or Treatment Control BMPs are located within a common area
which will be maintained by a homeowner’s association, language regarding the
responsibility for maintenance shall be included in the projects conditions, covenants
and restrictions (CC&Rs).  Printed educational materials will be required to accompany
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the first deed transfer to highlight the existence of the requirement and to provide
information on what storm water management facilities are present, signs that
maintenance is needed, how the necessary maintenance can be performed, and
assistance that the Co-permittee can provide. The transfer of this information shall also
be required with any subsequent sale of the property. 

If Structural or Treatment Control BMPs are located within a public area proposed for
transfer, they will be the responsibility of the developer until they are accepted for
transfer by the appropriate public agency.  Structural or Treatment Control BMPs
proposed for transfer shall meet design standards adopted by the public entity for the
BMP installed and should be approved by the appropriate public agency prior to
installation.

9.     DESIGN STANDARDS FOR STRUCTURAL OR TREATMENT CONTROL BMPs

Structural or Treatment Control BMPs selected for use at any project covered by this
SQUIMP shall meet the design standards of this Section unless specifically exempted.

Volume-based and flow-based design standards may be used separately or in
combination to equivalent treatment of storm water discharges.  Volume-based criteria
should be used in the sizing of detention/retention or infiltration structures; flow-based
criteria should be used on swales, catch basin devices, or wetlands.  Other, BMP-
specific criteria may be applicable.  Project applicants should refer to the Ventura
Countywide Storm Water Quality Management Program Land Development Guidelines
for further information.

Volume-based Post-construction Structural or Treatment Control BMPs shall be
designed to mitigate (infiltrate or treat) storm water runoff from either:

1. the volume of annual runoff  based on unit basin storage water quality volume, to achieve 80
percent or more volume treatment by the method recommended in California Stormwater Best
Management Practices Handbook – Industrial/ Commercial, (1993), the Ventura Countywide
Stormwater Quality Management Program Land Development Guidelines, or

2. the 85th percentile 24-hour runoff event determined as the maximized capture storm water
volume for the area, from the formula recommended in Urban Runoff Quality Management,
WEF Manual of Practice No. 23/ ASCE Manual of Practice No. 87, (1998), or

3. the volume of runoff produced from a 0.75 inch storm event, prior to its discharge to a storm
water conveyance system, or

4. the volume of runoff produced from a historical-record based reference 24-hour rainfall
criterion for “treatment” that achieves approximately the same reduction in pollutant loads
achieved by the 85th percentile 24-hour runoff event,

OR
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Flow Based Post-Construction Structural or Treatment Control BMPs shall be sized to
handle the flow generated from either:

 
1.  10% of the 50-year design flow rate, or

2. a flow that will result in treatment of the same portion of runoff as treated using volumetric
standards above, or

3. a rain event equal to at least 0.2 inches per hour intensity, or

4. a rain event equal to at least two times the 85th percentile hourly rainfall intensity for Ventura
County

Limited Exclusion

Where the land area for development or redevelopment is less than 5,000 square feet,
restaurants are excluded from the numerical Structural or Treatment Control BMP
design standard requirement only.

10. PROVISIONS APPLICABLE TO INDIVIDUAL PRIORITY PROJECT CATEGORIES

REQUIREMENTS

A.  100,000 SQUARE FOOT COMMERCIAL DEVELOPMENTS

1.     PROPERLY DESIGN LOADING/UNLOADING DOCK AREAS

Loading/unloading dock areas have the potential for material spills to be quickly
transported to the storm water conveyance system.  To minimize this potential, the
following design criteria are required:

• Cover loading dock areas or design drainage to minimize run-on and runoff
of storm water.

• Direct connections to storm drains from depressed loading docks (truck
wells) are prohibited.

2.     PROPERLY DESIGN REPAIR/MAINTENANCE BAYS

Oil and grease, solvents, car battery acid, coolant and gasoline from the
repair/maintenance bays can negatively impact storm water if allowed to come into
contact with storm water runoff.  Therefore, design plans for repair bays shall include
the following:
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• Repair/maintenance bays shall be indoors or designed in such a way that
does not allow storm water run-on or contact with storm water runoff.

• Design a repair/maintenance bay drainage system to capture all washwater,
leaks and spills. Connect drains to a sump for collection and disposal.  Direct
connection of the repair/maintenance bays to the storm drain system is
prohibited.  If required by local jurisdiction, obtain an Industrial Waste
Discharge Permit.

3.     PROPERLY DESIGN VEHICLE/EQUIPMENT WASH AREAS

The activity of vehicle/equipment washing/steam cleaning has the potential to
contribute metals, oil and grease, solvents, phosphates, and suspended solids to the
storm water conveyance system. Include, in the project plans, an area for
washing/steam cleaning of vehicles and equipment. The area in the site design shall
be:

• Self-contained and/or covered, equipped with a clarifier, or other
pretreatment facility, and properly connected to a sanitary sewer.

B.  RESTAURANTS

1.     PROPERLY DESIGN EQUIPMENT/ACCESSORY WASH AREAS

The activity of outdoor equipment/accessory washing/steam cleaning has the potential
to contribute metals, oil and grease, solvents, phosphates, and suspended solids to the
storm water conveyance system. Include in the project plans an area for the
washing/steam cleaning of equipment and accessories.  This area shall be:

• Self-contained, connected to a grease interceptor, and properly connected to
a sanitary sewer.

• If the wash area is to be located outdoors, it shall be covered, paved, have
secondary containment, be connected to a grease interceptor and be
connected to the sanitary sewer.

C.  RETAIL GASOLINE OUTLETS

1.     PROPERLY DESIGN FUELING AREA

Fueling areas have the potential to contribute oil and grease, solvents, car battery acid,
coolant and gasoline to the storm water conveyance system.  The project plans shall
include the following BMPs:

• The fuel dispensing area shall be covered with an overhanging roof structure
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or canopy.  The canopy’s minimum dimensions shall be equal to or greater
than the area within the grade break.  The canopy shall not drain onto the
fuel dispensing area, and the canopy downspouts shall be routed to prevent
drainage across the fueling area.

• The fuel dispensing area shall be paved with Portland cement concrete (or
equivalent smooth impervious surface), and the use of asphalt concrete shall
be prohibited. 

• The fuel dispensing area shall have a 2% to 4% slope to prevent ponding,
and shall be separated from the rest of the site by a grade break that
prevents run-on of storm water to the extent practicable.

• At a minimum, the concrete fuel dispensing area shall extend 6.5 feet (2.0
meters) from the corner of each fuel dispenser, or the length at which the
hose and nozzle assembly may be operated plus 1 foot (0.3 meter),
whichever is less.

D. AUTOMOTIVE REPAIR SHOPS

1.     PROPERLY DESIGN FUELING AREA

Fueling areas have the potential to contribute oil and grease, solvents, car battery acid,
coolant and gasoline to the storm water conveyance system.  Therefore, design plans,
which include fueling areas, shall contain the following:

• The fuel dispensing area shall be covered with an overhanging roof structure
or canopy.  The cover’s minimum dimensions shall be equal to or greater
than the area within the grade break.  The cover shall not drain onto the fuel
dispensing area and the downspouts shall be routed to prevent drainage
across the fueling area.

• The fuel dispensing areas shall be paved with Portland cement concrete (or
equivalent smooth impervious surface), and the use of asphalt concrete shall
be prohibited.

• The fuel dispensing area shall have a 2% to 4% slope to prevent ponding,
and shall be separated from the rest of the site by a grade break that
prevents run-on of storm water.

• At a minimum, the concrete fuel dispensing area shall extend 6.5 feet (2.0
meters) from the corner of each fuel dispenser, or the length at which the
hose and nozzle assembly may be operated plus 1 foot (0.3 meter),
whichever is less.

2.     PROPERLY DESIGN REPAIR/MAINTENANCE BAYS
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Oil and grease, solvents, car battery acid, coolant and gasoline from the
repair/maintenance bays can negatively impact storm water if allowed to come into
contact with storm water runoff.  Therefore, design plans for repair bays shall include
the following:

• Repair/maintenance bays shall be indoors or designed in such a way that
does not allow storm water run-on or contact with storm water runoff.

• Design a repair/maintenance bay drainage system to capture all wash-water,
leaks and spills. Connect drains to a sump for collection and disposal.  Direct
connection of the repair/maintenance bays to the storm drain system is
prohibited.  If required by local jurisdiction, an Industrial Waste Discharge
Permit should be obtained.

3.     PROPERLY DESIGN VEHICLE/EQUIPMENT WASH AREAS

The activity of vehicle/equipment washing/steam cleaning has the potential to
contribute metals, oil and grease, solvents, phosphates, and suspended solids to the
storm water conveyance system. Include, in the project plans, an area for
washing/steam cleaning of vehicles and equipment.  This area shall be:

• Self-contained and/or covered, equipped with a clarifier, or other
pretreatment facility, and properly connected to a sanitary sewer or to a
permitted disposal facility.

4.     PROPERLY DESIGN LOADING/UNLOADING DOCK AREAS

Loading/unloading dock areas have the potential for material spills to be quickly
transported to the storm water conveyance system.  To minimize this potential, the
following design criteria are required:

• Cover loading dock areas or design drainage to minimize run-on and runoff
of storm water

• Direct connections to storm drains from depressed loading docks (truck
wells) are prohibited

E. PARKING LOTS

1.     PROPERLY DESIGN PARKING AREA

Parking lots contain pollutants such as heavy metals, oil and grease, and polycyclic
aromatic hydrocarbons that are deposited on parking lot surfaces by motor vehicles.

Received
August 26, 2011
Commission on
State Mandates



Board Order No. 00-108, NPDES Permit No. CAS004002

Ventura County SQUIMP
A - 14                                                                                                      07/27/00

These pollutants are directly transported to surface waters. To minimize the offsite
transport of pollutants, the following design criteria are required:

• Reduce impervious land coverage of parking areas
• Infiltrate runoff before it reaches the storm drain system
• Treat runoff before it reaches the storm drain system

2.   PROPERLY DESIGN TO LIMIT OIL CONTAMINATION AND PERFORM
MAINTENANCE

Parking lots may accumulate oil, grease, and water insoluble hydrocarbons from
vehicle drippings and engine system leaks.

• Treat to remove oil and petroleum hydrocarbons at parking lots that are
heavily used (e.g. fast food outlets, lots with 25 or more parking spaces,
sports event parking lots, shopping malls, grocery stores, discount
warehouse stores)

• Ensure adequate operation and maintenance of treatment systems,
particularly sludge and oil removal, and system fouling/plugging prevention
control

11.  WAIVER

A Co-permittee may, through adoption of an ordinance or code incorporating the
treatment requirements of the SQUIMP, provide for a waiver from the requirement if
impracticability for a specific property can be established.  A waiver for impracticability
shall be granted only when all other Structural or Treatment Control BMPs have been
considered and rejected as infeasible. Recognized situations of impracticability include,
(i) extreme limitations of space for treatment on a redevelopment project, (ii)
unfavorable or unstable soil conditions at a site to attempt infiltration, and (iii) risk of
ground water contamination because a known unconfined aquifer lies beneath the land
surface or an existing or potential underground source of drinking water is less than 10
feet from the soil surface. Any other justification for impracticability shall be separately
petitioned by the Co-permittee and submitted to the Regional Board for consideration.
The Regional Board may consider approval of the waiver justification or may delegate
the authority to approve a class of waiver justifications to the Regional Board Executive
Officer. The supplementary waiver justification becomes recognized and effective only
after approval by the Regional Board or the Regional Board Executive Officer. A waiver
granted by a Co-permittee to any development or redevelopment project may be
revoked by the Regional Board Executive Officer for cause and with proper notice upon
petition.

If a waiver is granted for impracticability, the Co-permittee shall require the project
proponent to transfer the savings in cost, as determined by the Co-permittee, to a storm
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water mitigation fund operated by a public agency or a non-profit entity to be used to
promote regional or alternative solutions for storm water pollution in the watershed.

12. LIMITATION ON USE OF INFILTRATION BMPs

Three factors significantly influence the potential for storm water to contaminate ground
water. They are (i) pollutant mobility, (ii) pollutant abundance in storm water, (iii) and
soluble fraction of pollutant. The risk of contamination of groundwater may be reduced
by pretreatment of storm water. A discussion of limitations and guidance for infiltration
practices is contained in, Potential Groundwater Contamination from Intentional and
Non-Intentional Storm water Infiltration, Report No. EPA/600/R-94/051, USEPA (1994).

The distance of the groundwater table from the infiltration BMP may also be a factor
determining the risk of contamination. A historic high water table distance separation of
ten feet depth in California presumptively poses negligible risk for storm water not
associated with industrial activity or high vehicular traffic except in cases where
groundwater basins are unconfined.  Unconfined groundwater basins and vulnerable
unconfined aquifers are areas that have been identified by the County of Ventura
Public Works Agency, Water Resources Division and the Regional Board as areas
where the application of infiltration BMPs should be limited to those that provide pre-
treatment to ensure groundwater is protected from pollutants of concern.

Infiltration BMPs are not recommended for areas of industrial activity or areas subject
to high vehicular traffic (25,000 or greater average daily traffic (ADT) on main roadway
or 15,000 or more ADT on any intersecting roadway) unless appropriate pretreatment is
provided to ensure groundwater is protected and the infiltration BMP is not rendered
ineffective by overload.

13. ALTERNATIVE CERTIFICATION FOR STORM WATER TREATMENT
MITIGATION

In lieu of conducting detailed BMP review to verify Structural or Treatment Control
BMPs adequacy, a Co-permittee may elect to accept a signed certification from a Civil
Engineer or a Licensed Architect registered in the State of California, that the plan
meets the criteria established herein. The Co-permittee is encouraged to verify that
certifying person(s) have been trained on BMP design for water quality, not more than
two years prior to the signature date. Training conducted by an organization with storm
water BMP design expertise (e.g., a University, American Society of Civil Engineers,
American Society of Landscape Architects, American Public Works Association, or the
California Water Environment Association) may be considered qualifying.
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14.     RESOURCES AND REFERENCE

TABLE 1

SUGGESTED RESOURCES HOW TO GET A COPY

Ventura Countywide Stormwater Quality
Management Program Land Development
Guidelines

Presents guidance for designing storm water BMPs

Ventura County Flood Control District
800 South Victoria Avenue
Ventura, CA 93009
805-650-4064

Start at the Source (1999) by Bay Area Stormwater
Management Agencies Association

Detailed discussion of permeable pavements and
alternative driveway designs presented.

Bay Area Stormwater Management Agencies
Association
2101 Webster Street
Suite 500
Oakland, CA
510-286-1255

Design of Stormwater Filtering Systems (1996) by
Richard A. Claytor and Thomas R. Schuler

Presents detailed engineering guidance on ten
different storm water-filtering systems.

Center for Watershed Protection
8391 Main Street
Ellicott City, MD 21043
410-461-8323
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Better Site Design: A Handbook for Changing
Development Rules in Your Community (1998)

Presents guidance for different model
development alternatives.

Center for Watershed Protection
8391 Main Street
Ellicott City, MD 21043
410-461-8323

Design Manual for Use of Bioretention in
Stormwater Management (1993)

Presents guidance for designing bioretention
facilities.

Prince George’s County
Watershed Protection Branch
9400 Peppercorn Place, Suite 600
Landover, MD 20785

Operation, Maintenance and Management of
Stormwater Management (1997)

Provides a thorough look at storm water practices
including, planning and design considerations,
programmatic and regulatory aspects,
maintenance considerations, and costs.

Watershed Management Institute, Inc.
410 White Oak Drive
Crawfordville, FL 32327
850-926-5310

California Storm Water Best Management
Practices Handbooks (1993) for Construction
Activity, Municipal, and Industrial/Commercial

Presents a description of a large variety of
Structural BMPs, Treatment Control, BMPs and
Source Control BMPs

Los Angeles County Department of Public Works
Cashiers Office
900 S. Fremont Avenue
Alhambra, CA 91803
626-458-6959

Second Nature: Adapting LA’s Landscape for
Sustainable Living (1999) by Tree People

Detailed discussion of BMP designs presented to
conserve water, improve water quality, and
achieve flood protection.

Tree People
12601 Mullholland Drive
Beverly Hills, CA 90210
818-753-4600

Florida Development Manual: A Guide to Sound
Land and Water Management (1988)

Presents detailed  guidance for designing BMPs

Florida Department of the Environment 2600
Blairstone Road, Mail Station 3570
Tallahassee, FL 32399
 850-921-9472

Stormwater Management in Washington State 
(2000) Vols. 1-5

Presents detailed guidance on BMP design for new
development and construction.

Department of Printing
State of Washington Department of Ecology
P.O. Box 798
Olympia, WA 98507-0798
360-407-7529

Maryland Stormwater Design Manual (2000)

Presents guidance for designing storm water BMPs

Maryland Department of the Environment
2500 Broening Highway
Baltimore, MD 21224
410-631-3000
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Texas Nonpoint Source Book – Online Module
(1998)www.txnpsbook.org

Presents BMP design and guidance information
on-line

Texas Statewide Storm Water Quality Task Force
North Central Texas Council of Governments
616 Six Flags Drive
Arlington, TX 76005
817-695-9150

Urban Storm Drainage, Criteria Manual – Volume
3, Best Management Practices (1999)

Presents guidance for designing BMPs

Urban Drainage and Flood Control District
2480 West 26th Avenue, Suite 156-B
Denver, CO  80211
303-455-6277

National Storm water Best Management Practices
(BMP) Database, Version 1.0

Provides data on performance and evaluation of
storm water BMPs

American Society of Civil Engineers
1801 Alexander Bell Drive
Reston, VA 20191
703-296-6000

Guidance Specifying Management Measures for
Sources of Nonpoint Pollution in Coastal Waters
(1993) Report No. EPA–840-B-92-002.

Provides an overview of, planning and design
considerations, programmatic and regulatory
aspects, maintenance considerations, and costs.

National Technical Information Service U.S.
Department of Commerce
Springfield, VA 22161
800-553-6847

Caltrans Storm Water Quality Handbook: Planning
and Design Staff Guide (Best Management
Practices Handbooks (1998)

Presents guidance for design of storm water BMPs

California Department of Transportation
P.O. Box 942874
Sacramento, CA 94274-0001
916-653-2975
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TABLE 2

EXAMPLE BEST MANAGEMENT PRACTICES (BMPs)

The following are examples of BMPs that can be used for minimizing the introduction of
pollutants of concern that may result in significant impacts, generated from site runoff to
the storm water conveyance system. (See Table 1: Suggested Resources for additional
sources of information):

• Provide reduced width sidewalks and incorporate landscaped buffer areas
between sidewalks and streets.  However, sidewalk widths shall still comply
with regulations for the Americans with Disabilities Act and other life safety
requirements.

• Design residential streets for the minimum required pavement widths needed
to comply with all zoning and applicable ordinances to support travel lanes;
on-street parking; emergency, maintenance, and service vehicle access;
sidewalks; and vegetated open channels.

• Comply with all zoning and applicable ordinances to minimize the number of
residential street cul-de-sacs and incorporate landscaped areas to reduce
their impervious cover.  The radius of cul-de-sacs should be the minimum
required to accommodate emergency and maintenance vehicles.  Alternative
turnarounds should be considered.

• Use permeable materials for private sidewalks, driveways, parking lots, or
interior roadway surfaces (examples: hybrid lots, parking groves, permeable
overflow parking, etc.).

• Use open space development that incorporates smaller lot sizes.
• Reduce building density.
• Comply with all zoning and applicable ordinances to reduce overall lot
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imperviousness by promoting alternative driveway surfaces and shared
driveways that connect two or more homes together.

• Comply with all zoning and applicable ordinances to reduce the overall
imperviousness associated with parking lots by providing compact car
spaces, minimizing stall dimensions, incorporating efficient parking lanes,
and using pervious materials in spillover parking areas.

• Direct rooftop runoff to pervious areas such as yards, open channels, or
vegetated areas, and avoid routing rooftop runoff to the roadway or the storm
water conveyance system.

• Biofilters including vegetated swales and strips
• Extended/dry detention basins
• Infiltration basin
• Infiltration trenches or vaults
• Wet detention basins/wet ponds 
• Constructed wetlands

TABLE 2 (Continued)

• Catch basin inserts
• Continuous flow deflection/separation systems
• Storm drain inserts
• Media filtration
• Bioretention facility 
• Foundation planting
• Catch basin screens
• Normal flow storage/separation systems
• Clarifiers
• Filtration systems
• Primary waste water treatment systems
• Dry Wells1

• Cistern

                                                       
1 The proponent must ensure that this BMP complies with all applicable federal, state, and local
requirements for siting, construction, operation and maintenance.
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CITY OF BURBANK, Plaintiff and Appellant, v. STATE WATER RESOURCES 
CONTROL BOARD et al., Defendants and Appellants.  CITY OF LOS ANGELES, 
Plaintiff and Respondent, v. STATE WATER RESOURCES CONTROL BOARD et 

al., Defendants and Appellants. 
 

S119248  
 

SUPREME COURT OF CALIFORNIA 
 

35 Cal. 4th 613; 108 P.3d 862; 26 Cal. Rptr. 3d 304; 2005 Cal. LEXIS 3486; 60 ERC 
(BNA) 1470; 2005 Cal. Daily Op. Service 2861; 2005 Daily Journal DAR 3870; 35 

ELR 20071 
 
 

April 4, 2005, Filed  
 
SUBSEQUENT HISTORY: Time for Granting or 
Denying Rehearing Extended Burbank, City of v. State 
Water Resources Control Board, 2005 Cal. LEXIS 4271 
(Cal., Apr. 21, 2005) 
Rehearing denied by, Request denied by City of Burbank 
v. State Water Res. Control Bd., 2005 Cal. LEXIS 7185 
(Cal., June 29, 2005) 
 
PRIOR HISTORY:     Superior Court of Los Angeles 
County, Nos. BS060960, BS060957, Dzintra I. Janavs, 
Judge. Court of Appeal, Second Dist., Div. Three, Nos. 
B150912, B151175 & B152562. 
City of Burbank v. State Water Resources Control Bd., 
111 Cal. App. 4th 245, 4 Cal. Rptr. 3d 27, 2003 Cal. 
App. LEXIS 1236 (Cal. App. 2d Dist., 2003) 
 
DISPOSITION:    Judgment affirmed in part and re-
manded in part..   
 
 
SUMMARY:  
 
CALIFORNIA OFFICIAL REPORTS SUMMARY  

The trial court ruled that California law required a 
regional water quality control board to weigh the eco-
nomic burden on a wastewater treatment facility against 
the expected environmental benefits of reducing pollu-
tants in the wastewater discharge. The cities owned three 
treatment plants that discharged wastewater under Na-
tional Pollutant Discharge Elimination System permits 
issued by the regional board. (Superior Court of Los An-
geles County, Nos. BS060960 and BS060957, Dzintra I. 

Janavs, Judge.) The Court of Appeal, Second Dist., Div. 
Three, Nos. B150912, B151175 and B152562, concluded 
that Wat. Code, ßß 13241 and 13263, required a regional 
board to take into account "economic considerations" 
when it adopted water quality standards in a basin plan 
but not when the regional board set specific pollutant 
restrictions in wastewater discharge permits intended to 
satisfy those standards. 

The Supreme Court affirmed the judgment of the 
Court of Appeal, reinstating the wastewater discharge 
permits in part and remanding for further proceedings. 
The court held that whether the regional board should 
have complied with Wat. Code, ßß 13263 and 13241, of 
California's Porter-Cologne Water Quality Control Act, 
Wat. Code, ß 13000 et seq., by taking into account "eco-
nomic considerations," such as the costs the permit hold-
er would incur to comply with the numeric pollutant re-
strictions set out in the permits, depended on whether 
those restrictions met or exceeded the requirements of 
the federal Clean Water Act, 33 U.S.C. ß 1251 et seq. To 
comport with the principles of federal supremacy, Cali-
fornia law could not authorize California's regional 
boards to allow the discharge of pollutants into the navi-
gable waters of the United States in concentrations that 
would exceed the mandates of federal law. The federal 
Clean Water Act did not prohibit a state, when imposing 
effluent limitations that were more stringent than re-
quired by  [*614]  federal law, from taking into account 
the economic effects of doing so. (Opinion by Kennard, 
J., with George, C. J., Baxter, Werdegar, Chin, and 
Moreno, JJ., concurring. Concurring opinion by Brown, 
J. (see p. 629).)  
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HEADNOTES  
 
CALIFORNIA OFFICIAL REPORTS HEADNOTES 
Classified to California Digest of Official Reports  
 
(1) Pollution and Conservation Laws ß 5--Water--
"Basin Plans."--Whereas the State Water Resources 
Control Board establishes statewide policy for water 
quality control, Wat. Code, ß 13140, the regional boards 
formulate and adopt water quality control plans for all 
areas within a region, Wat. Code, ß 13240. Under Wat. 
Code, ß 13050, subd. (j), the regional boards' water 
quality plans, called "basin plans," must address the ben-
eficial uses to be protected as well as water quality ob-
jectives, and they must establish a program of implemen-
tation. Basin plans must be consistent with state policy 
for water quality control under Wat. Code, ß 13240. 
 
(2) Pollution and Conservation Laws ß 5--Water--
Federal and State Standards.--Under 33 U.S.C. ß 
1370, of the federal Clean Water Act, 33 U.S.C. ß 1251 
et seq., each state is free to enforce its own water quality 
laws so long as its effluent limitations are not less strin-
gent than those set out in the Clean Water Act.  
 
(3) Pollution and Conservation Laws ß 5--Water--
Federal and State Standards.--The Clean Water Act, 
33 U.S.C. ß 1251 et seq., provides for two sets of water 
quality measures. Pursuant to 33 U.S.C. ßß 1311 and 
1314, effluent limitations are promulgated by the Envi-
ronmental Protection Agency and restrict the quantities, 
rates, and concentrations of specified substances which 
are discharged from point sources. Water quality stand-
ards are, in general, promulgated by the states and estab-
lish the desired condition of a waterway under 33 U.S.C. 
ß 1313. These standards supplement effluent limitations 
so that numerous point sources, despite individual com-
pliance with effluent limitations, may be further regulat-
ed to prevent water quality from falling below acceptable 
levels. 
 
(4) Pollution and Conservation Laws ß 5--Water--
Federal and State Standards.--The Environmental Pro-
tection Agency (EPA) provides states with substantial 
guidance in the drafting of water quality standards. 
Moreover, the Clean Water Act, 33 U.S.C. ß 1251 et 
seq., requires, inter alia, that state authorities periodically 
review water quality  [*615]  standards and secure the 
EPA's approval of any revisions in the standards. If the 
EPA recommends changes to the standards and the state 
fails to comply with that recommendation, 33 U.S.C. ß 
1313(c), authorizes the EPA to promulgate water quality 
standards for the state.  
 

(5) Pollution and Conservation Laws ß 5--Water--
National Pollutant Discharge Elimination System.--
Part of the federal Clean Water Act, 33 U.S.C. ß 1251 et 
seq., is the National Pollutant Discharge Elimination 
System (NPDES), the primary means for enforcing ef-
fluent limitations and standards under the Clean Water 
Act. Title 33 U.S.C. ß 1342(a), (b), of the NPDES sets 
out the conditions under which the federal Environmen-
tal Protection Agency or a state with an approved water 
quality control program can issue permits for the dis-
charge of pollutants in wastewater. Under California law, 
Wat. Code, ß 13374, wastewater discharge requirements 
established by the regional boards are the equivalent of 
the NPDES permits required by federal law.  
 
(6) Statutes ß 21--Construction--Legislative Intent.--
When construing any statute, the reviewing court's task is 
to determine the Legislature's intent when it enacted the 
statute so that the court may adopt the construction that 
best effectuates the purpose of the law. In doing this, the 
court looks to the statutory language, which ordinarily is 
the most reliable indicator of legislative intent. 
 
(7) Pollution and Conservation Laws ß 5--Water--
Wastewater Discharge Permits--Economic Consider-
ations.--Wat. Code, ß 13263, directs regional boards, 
when issuing wastewater discharge permits, to take into 
account various factors, including those set out in Wat. 
Code, ß 13241. Listed among the ß 13241 factors is eco-
nomic considerations, in ß 13241, subd. (d). 
 
(8) Pollution and Conservation Laws ß 5--Water--
Wastewater Discharge Permits--Economic Consider-
ations.--Wat. Code, ß 13377, specifies that wastewater 
discharge permits issued by California's regional boards 
must meet the federal standards set by federal law. In 
effect, ß 13377 forbids a regional board's consideration 
of any economic hardship on the part of the permit hold-
er if doing so would result in the dilution of the require-
ments set by Congress in the Clean Water Act. That act 
prohibits the discharge of pollutants into the navigable 
waters of  [*616]  the United States unless there is com-
pliance with federal law (33 U.S.C. ß 1311(a)), and pub-
licly operated wastewater treatment plants must comply 
with the act's clean water standards under 33 U.S.C. ßß 
1311(a), (b)(1)(B) and (C), 1342(a)(1) and (3), regardless 
of cost.  
 
(9) Pollution and Conservation Laws ß 5--Water--
Wastewater Discharge Permits--Economic Consider-
ations.--Because Wat. Code, ß 13263, cannot authorize 
what federal law forbids, it cannot authorize a regional 
board, when issuing a wastewater discharge permit, to 
use compliance costs to justify pollutant restrictions that 
do not comply with federal clean water standards.  Such 
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a construction of ß 13263 would not only be inconsistent 
with federal law, it would also be inconsistent with the 
Legislature's declaration in Wat. Code, ß 13377, that all 
discharged wastewater must satisfy federal standards. 
Moreover, under the federal Constitution's supremacy 
clause, U.S. Const., art. VI, a state law that conflicts with 
federal law is without effect. To comport with the princi-
ples of federal supremacy, California law cannot author-
ize the state's regional boards to allow the discharge of 
pollutants into the navigable waters of the United States 
in concentrations that would exceed the mandates of fed-
eral law. 
 
(10) Pollution and Conservation Laws ß 5--Water--
Federal and State Standards.--The federal Clean Water 
Act, 33 U.S.C. ß 1251 et seq., reserves to the states sig-
nificant aspects of water quality policy under 33 U.S.C. ß 
1251(b), and it specifically grants the states authority to 
enforce any effluent limitation that is not less stringent 
than the federal standard under 33 U.S.C. ß 1370. It does 
not prescribe or restrict the factors that a state may con-
sider when exercising this reserved authority, and thus it 
does not prohibit a state--when imposing effluent limita-
tions that are more stringent than required by federal 
law--from taking into account the economic effects of 
doing so. Thus, a regional board, when issuing a 
wastewater discharge permit, may not consider economic 
factors to justify imposing pollutant restrictions that are 
less stringent than the applicable federal standards re-
quire. When, however, a regional board is considering 
whether to make the pollutant restrictions in a 
wastewater discharge permit more stringent than federal 
law requires, California law allows the board to take into 
account economic factors, including the wastewater dis-
charger's cost of compliance. 

[4 Witkin, Summary of Cal. Law (9th ed. 1987) Real 
Property, ßß 68, 69.] [*617]  
 
COUNSEL: Bill Lockyer, Attorney General, Manuel M. 
Medeiros, State Solicitor General, Richard M. Frank and 
Tom Greene, Chief Assistant Attorneys General, Mary 
E. Hackenbracht, Assistant Attorney General, Marilyn H. 
Levin and Gregory J. Newmark, Deputy Attorneys Gen-
eral, for Defendants and Appellants. 
 
David S. Beckman and Dan L. Gildor for Natural Re-
sources Defense Counsel, Butte Environmental Council, 
California Coastkeeper Alliance, CalTrout, Clean Water 
Action, Clean Water Fund, Coalition on the Environment 
and Jewish Life of Southern California, Coast Action 
Group, Defend the Bay, Ecological Rights Foundation, 
Environment in the Public Interest, Environmental De-
fense Center, Heal the Bay, Los Angeles Interfaith Envi-
ronment Council, Ocean Conservancy, Orange County 
Coastkeeper, San Diego Baykeeper, Santa Barbara 

Channelkeeper, Santa Monica Baykeeper, Southern Cali-
fornia Watershed Alliance, Ventura Coastkeeper, Water-
keeper Alliance, Waterkeepers Northern California, 
Westside Aquatics, Inc., and Wishtoyo Foundation as 
Amici Curiae on behalf of Defendants and Appellants. 
 
Downey, Brand, Seymour & Rohwer, Downey Brand, 
Melissa A. Thorme, Jeffrey S. Galvin, Nicole E. Gran-
quist and Cassandra M. Ferrannini for Plaintiffs and Ap-
pellants. 
 
Dennis A. Barlow, City Attorney, and Carolyn A. 
Barnes, Assistant City Attorney, for Defendant and Ap-
pellant City of Burbank. 
 
Rockard J. Delgadillo, City Attorney, and Christopher 
M. Westhoff, Assistant City Attorney, for Plaintiff and 
Appellant City of Los Angeles. 
 
Rutan & Tucker and Richard Montevideo for Cities of 
Baldwin Park, Bell, Cerritos, Diamond Bar, Downey, 
Gardena, Montebello, Monterey Park, Paramount, Pico 
Rivera, Rosemead, San Gabriel, San Marino, Santa Fe 
Springs, Sierra Madre, Signal Hill, Temple City and 
West Covina, the California Building Industry Associa-
tion and the Building Industry Legal Defense Foundation 
as Amici Curiae on behalf of Plaintiffs and Appellants. 
 
Stoel Rives and Lawrence S. Bazel for Western Coalition 
of Arid States as Amicus Curiae on behalf of Plaintiffs 
and Appellants. 
 
Richards, Watson & Gershon and John J. Harris for the 
League of California Cities as Amicus Curiae on behalf 
of Plaintiffs and Appellants.  
 
  
 
 [*618]  Squire, Sanders & Dempsey, Joseph A. Meckes; 
David W. Burchmore; and Alexandra Dapolito Dunn for 
Association of Metropolitan Sewerage Agencies as Ami-
cus Curiae on behalf of Plaintiffs and Appellants. 
 
Lewis, Brisbois, Bisgaard & Smith and B. Richard 
Marsh for County Sanitation Districts of Los Angeles 
County as Amicus Curiae on behalf of Plaintiffs and 
Appellants. 
 
Fulbright & Jaworski, Colin Lennard, Patricia Chen; 
Archer Norris and Peter W. McGaw for California Asso-
ciation of Sanitation Agencies as Amicus Curiae on be-
half of Plaintiffs and Appellants.   [***306]   
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JUDGES: Kennard, J., with George, C. J., Baxter, 
Werdegar, Chin, and Moreno, JJ., concurring. Concur-
ring opinion by Brown, J.   
 
OPINION BY: KENNARD [**864]  
 
OPINION 

KENNARD, J.--Federal law establishes national 
water quality standards but allows the states to enforce 
their own water quality laws so long as they comply with 
federal standards. Operating within this federal-state 
framework, California's nine Regional Water Quality 
Control Boards establish water quality policy. They also 
issue permits for the discharge of treated wastewater; 
these permits specify the maximum allowable concentra-
tion of chemical pollutants in the discharged wastewater. 

The question here is this: When a regional board is-
sues a permit to a wastewater treatment facility, must the 
board take into account the facility's costs of complying 
with the board's restrictions on pollutants in the 
wastewater to be discharged? The trial court ruled that 
California law required a regional board to weigh the 
economic burden on the facility against the expected 
environmental benefits of reducing pollutants in the 
wastewater discharge. The Court of Appeal disagreed. 
On petitions by the municipal operators of three 
wastewater treatment facilities, we granted review.  

We reach the following conclusions: Because both 
California law and federal law require regional boards to 
comply with federal clean water standards, and because 
the supremacy clause of the United States Constitution 
requires state law to yield to federal law, a regional 
board, when issuing a wastewater discharge permit, may 
not consider economic factors to justify imposing pollu-
tant restrictions that are less stringent than the applicable 
federal standards require. When, however, a regional 
board is considering whether to make the pollutant re-
strictions in a wastewater discharge permit more strin-
gent than federal law requires, California law allows the 
board to take into account economic  [**865]  factors, 
including the wastewater discharger's cost of compliance. 
We remand this case for further proceedings to deter-
mine whether the pollutant limitations in the permits 
challenged here meet or exceed federal standards. 
 
 [*619] I. Statutory Background  

The quality of our nation's waters is governed by a 
"complex statutory and regulatory scheme ... that impli-
cates both federal and state administrative responsibili-
ties." ( PUD No. 1 of Jefferson County v. Washington 
Department of Ecology (1994) 511 U.S. 700, 704 [128 L. 
Ed. 2d 716, 114 S. Ct. 1900].) We first discuss California 
law, then federal law. 

 
A. California Law  

In California, the controlling law is the Porter-
Cologne Water Quality Control Act (Porter-Cologne 
Act), which was enacted in 1969. (Wat. Code, ß 13000 et 
seq., added by Stats. 1969, ch. 482, ß 18, p. 1051.) 1 Its 
goal is "to attain the highest water  [***307]  quality 
which is reasonable, considering all demands being made 
and to be made on those waters and the total values in-
volved, beneficial and detrimental, economic and social, 
tangible and intangible." (ß 13000.) The task of accom-
plishing this belongs to the State Water Resources Con-
trol Board (State Board) and the nine Regional Water 
Quality Control Boards; together the State Board and the 
regional boards comprise "the principal state agencies 
with primary responsibility for the coordination and con-
trol of water quality." (ß 13001.) As relevant here, one of 
those regional boards oversees the Los Angeles region 
(the Los Angeles Regional Board). 2  
 

1    Further undesignated statutory references are 
to the Water Code. 
2    The Los Angeles water region "comprises all 
basins draining into the Pacific Ocean between 
the southeasterly boundary, located in the wester-
ly part of Ventura County, of the watershed of 
Rincon Creek and a line which coincides with the 
southeasterly boundary of Los Angeles County 
from the ocean to San Antonio Peak and follows 
thence the divide between San Gabriel River and 
Lytle Creek drainages to the divide between 
Sheep Creek and San Gabriel River drainages." 
(ß 13200, subd. (d).) 

 (1) Whereas the State Board establishes statewide 
policy for water quality control (ß 13140), the regional 
boards "formulate and adopt water quality control plans 
for all areas within [a] region" (ß 13240). The regional 
boards' water quality plans, called "basin plans," must 
address the beneficial uses to be protected as well as wa-
ter quality objectives, and they must establish a program 
of implementation. (ß 13050, subd. (j).) Basin plans must 
be consistent with "state policy for water quality con-
trol." (ß 13240.) 
 
B. Federal Law  

In 1972, Congress enacted amendments (Pub.L. No. 
92-500 (Oct. 18, 1972) 86 Stat. 816) to the Federal Water 
Pollution Control Act (33 U.S.C. ß 1251 et seq.), which, 
as amended in 1977, is commonly known as the Clean  
[*620]  Water Act. The Clean Water Act is a "compre-
hensive water quality statute designed to 'restore and 
maintain the chemical, physical, and biological integrity 
of the Nation's waters.' " ( PUD No. 1 of Jefferson Coun-
ty v. Washington Dept. of Ecology, supra, 511 U.S. at p. 
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704, quoting 33 U.S.C. ß 1251(a).) The act's national 
goal was to eliminate by the year 1985 "the discharge of 
pollutants into the navigable waters" of the United 
States. (33 U.S.C. ß 1251(a)(1).) To accomplish this 
goal, the act established "effluent limitations," which are 
restrictions on the "quantities, rates, and concentrations 
of chemical, physical, biological, and other constituents"; 
these effluent limitations allow the discharge of pollu-
tants only when the water has been satisfactorily treated 
to conform with federal water quality standards. (33 
U.S.C. ßß 1311, 1362(11).)  

(2) Under the federal Clean Water Act, each state is 
free to enforce its own water quality laws so long as its 
effluent limitations are not "less stringent" than those set 
out in the Clean Water Act. (33 U.S.C. ß 1370.) This led 
the California Legislature in 1972 to amend the state's 
Porter-Cologne Act "to ensure consistency with the re-
quirements for state programs implementing the Federal 
Water Pollution Control Act." (ß 13372.) 

 [**866]  (3) Roughly a dozen years ago, the United 
States Supreme Court, in  Arkansas v. Oklahoma (1992) 
503 U.S. 91 [117 L. Ed. 2d 239, 112 S. Ct. 1046], de-
scribed the distinct roles of the state and federal agencies 
in enforcing water quality: "The Clean Water Act antici-
pates a partnership between the States and the Federal 
Government, animated by a shared objective: 'to restore 
and maintain the chemical, physical, and biological in-
tegrity of the Nation's waters.' 33 U.S.C. ß 1251(a). To-
ward  [***308]  this end, [the Clean Water Act] provides 
for two sets of water quality measures. 'Effluent limita-
tions' are promulgated by the [Environmental Protection 
Agency (EPA)] and restrict the quantities, rates, and 
concentrations of specified substances which are dis-
charged from point sources.[3] See ßß 1311, 1314. 
'[W]ater quality standards' are, in general, promulgated 
by the States and establish the desired condition of a wa-
terway. See ß 1313. These standards supplement effluent 
limitations 'so that numerous point sources, despite indi-
vidual compliance with effluent limitations, may be fur-
ther regulated to prevent water quality from falling be-
low acceptable levels.'  EPA v. California ex rel. State 
Water Resources Control Bd., 426 U.S. 200, 205, n. 12 
[48 L. Ed. 2d 578, 96 S. Ct. 2022, 2025, n. 12] (1976).  
 

3    A "point source" is "any discernible, confined 
and discrete conveyance" and includes "any pipe, 
ditch, channel ... from which pollutants ... may be 
discharged." (33 U.S.C. ß 1362 (14).)  

  [*621]  (4) "The EPA provides States with substan-
tial guidance in the drafting of water quality standards. 
See generally 40 CFR pt. 131 (1991) (setting forth model 
water quality standards). Moreover, [the Clean Water 
Act] requires, inter alia, that state authorities periodically 
review water quality standards and secure the EPA's ap-

proval of any revisions in the standards. If the EPA rec-
ommends changes to the standards and the State fails to 
comply with that recommendation, the Act authorizes the 
EPA to promulgate water quality standards for the State. 
33 U.S.C. ß 1313(c)." ( Arkansas v. Oklahoma, supra, 
503 U.S. at p. 101.) 

(5) Part of the federal Clean Water Act is the Na-
tional Pollutant Discharge Elimination System (NPDES), 
"[t]he primary means" for enforcing effluent limitations 
and standards under the Clean Water Act. ( Arkansas v. 
Oklahoma, supra, 503 U.S. at p. 101.) The NPDES sets 
out the conditions under which the federal EPA or a state 
with an approved water quality control program can is-
sue permits for the discharge of pollutants in wastewater. 
(33 U.S.C. ß 1342(a) & (b).) In California, wastewater 
discharge requirements established by the regional 
boards are the equivalent of the NPDES permits required 
by federal law. (ß 13374.)  

With this federal and state statutory framework in 
mind, we now turn to the facts of this case. 
 
II. Factual Background  

This case involves three publicly owned treatment 
plants that discharge wastewater under NPDES permits 
issued by the Los Angeles Regional Board. 

The City of Los Angeles owns and operates the 
Donald C. Tillman Water Reclamation Plant (Tillman 
Plant), which serves the San Fernando Valley. The City 
of Los Angeles also owns and operates the Los Angeles-
Glendale Water Reclamation Plant (Los Angeles-
Glendale Plant), which processes wastewater from areas 
within the City of Los Angeles and the independent cities 
of Glendale and Burbank. Both the Tillman Plant and the 
Los Angeles-Glendale Plant discharge wastewater direct-
ly into the Los Angeles River, now a concrete-lined 
flood control channel that runs through the City of Los 
Angeles, ending at the Pacific Ocean. The State Board 
and the Los Angeles Regional Board consider the Los 
Angeles River to be a navigable water of the United 
States for purposes of the federal Clean Water Act. 

The third plant, the Burbank Water Reclamation 
Plant (Burbank Plant), is owned and operated by the City 
of Bur [***309]  bank, serving residents and businesses 
within that city. The Burbank Plant discharges 
wastewater into the Burbank Western Wash, which 
drains into the Los Angeles River.  

 [*622]  All three plants, which together process 
hundreds of millions of gallons of sewage  [**867]  each 
day, are tertiary treatment facilities; that is, the treated 
wastewater they release is processed sufficiently to be 
safe not only for use in watering food crops, parks, and 
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playgrounds, but also for human body contact during 
recreational water activities such as swimming.  

In 1998, the Los Angeles Regional Board issued re-
newed NPDES permits to the three wastewater treatment 
facilities under a basin plan it had adopted four years 
earlier for the Los Angeles River and its estuary. That 
1994 basin plan contained general narrative criteria per-
taining to the existing and potential future beneficial uses 
and water quality objectives for the river and estuary. 4 
The narrative criteria included municipal and domestic 
water supply, swimming and other recreational water 
uses, and fresh water habitat. The plan further provided:  
"All waters shall be maintained free of toxic substances 
in concentrations that are toxic to, or that produce detri-
mental physiological responses in human, plant, animal, 
or aquatic life." The 1998 permits sought to reduce these 
narrative criteria to specific numeric requirements setting 
daily maximum limitations for more than 30 pollutants 
present in the treated wastewater, measured in milli-
grams or micrograms per liter of effluent. 5  
 

4    This opinion uses the terms "narrative crite-
ria" or descriptions, and "numeric criteria" or ef-
fluent limitations. Narrative criteria are broad 
statements of desirable water quality goals in a 
water quality plan. For example, "no toxic pollu-
tants in toxic amounts" would be a narrative de-
scription. This contrasts with numeric criteria, 
which detail specific pollutant concentrations, 
such as parts per million of a particular substance.  
5    For example, the permits for the Tillman and 
Los Angeles-Glendale Plants limited the amount 
of fluoride in the discharged wastewater to 2 mil-
ligrams per liter and the amount of mercury to 2.1 
micrograms per liter. 

 The Cities of Los Angeles and Burbank (Cities) 
filed appeals with the State Board, contending that 
achievement of the numeric requirements would be too 
costly when considered in light of the potential benefit to 
water quality, and that the pollutant restrictions in the 
NPDES permits were unnecessary to meet the narrative 
criteria described in the basin plan. The State Board 
summarily denied the Cities' appeals.  

Thereafter, the Cities filed petitions for writs of ad-
ministrative mandate in the superior court. They alleged, 
among other things, that the Los Angeles Regional Board 
failed to comply with sections 13241 and 13263, part of 
California's Porter-Cologne Act, because it did not con-
sider the economic burden on the Cities in having to re-
duce substantially the pollutant content of their dis-
charged wastewater. They also alleged that compliance 
with the pollutant restrictions set out in the NPDES per-
mits issued by the regional  [*623]  board would greatly 
increase their costs of treating the wastewater to be dis-

charged into the Los Angeles River. According to the 
City of Los Angeles, its compliance costs would exceed 
$ 50 million annually, representing more than 40 percent 
of its entire budget for operating its four wastewater 
treatment plants and its sewer system; the City of Bur-
bank estimated its added costs at over $ 9 million annual-
ly, a nearly 100 percent increase above its $ 9.7 million 
annual budget for wastewater treatment.  

 [***310]  The State Board and the Los Angeles Re-
gional Board responded that sections 13241 and 13263 
do not require consideration of costs of compliance when 
a regional board issues a NPDES permit that restricts the 
pollutant content of discharged wastewater.  

The trial court stayed the contested pollutant re-
strictions for each of the three wastewater treatment 
plants. It then ruled that sections 13241 and 13263 of 
California's Porter-Cologne Act required a regional 
board to consider costs of compliance not only when it 
adopts a basin or water quality plan but also when, as 
here, it issues an NPDES permit setting the allowable 
pollutant content of a treatment plant's discharged 
wastewater. The court found no evidence that the Los 
Angeles Regional Board had considered economic fac-
tors at either stage. Accordingly, the trial court granted 
the Cities' petitions for writs of mandate, and it ordered 
the Los Angeles Regional Board to vacate the contested 
restrictions on pollutants in the wastewater discharge 
permits issued to the three municipal plants here and to 
conduct hearings  [**868]  to consider the Cities' costs of 
compliance before the board's issuance of new permits. 
The Los Angeles Regional Board and the State Board 
filed appeals in both the Los Angeles and Burbank cases. 
6  
 

6    Unchallenged on appeal and thus not affected 
by our decision are the trial court's rulings that (1) 
the Los Angeles Regional Board failed to show 
how it derived from the narrative criteria in the 
governing basin plan the specific numeric pollu-
tant limitations included in the permits; (2) the 
administrative record failed to support the specif-
ic effluent limitations; (3) the permits improperly 
imposed daily maximum limits rather than week-
ly or monthly averages; and (4) the permits im-
properly specified the manner of compliance.  

The Court of Appeal, after consolidating the cases, 
reversed the trial court. It concluded that sections 13241 
and 13263 require a regional board to take into account 
"economic considerations" when it adopts water quality 
standards in a basin plan but not when, as here, the re-
gional board sets specific pollutant restrictions in 
wastewater discharge permits intended to satisfy those 
standards. We granted the Cities' petition for review. 
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 [*624] III. Discussion  
 
A. Relevant State Statutes  

The California statute governing the issuance of 
wastewater permits by a regional board is section 13263, 
which was enacted in 1969 as part of the Porter-Cologne 
Act. (See ante, at p. 619.) Section 13263 provides in rel-
evant part: "The regional board, after any necessary 
hearing, shall prescribe requirements as to the nature of 
any proposed discharge [of wastewater]. The require-
ments shall implement any relevant water quality control 
plans that have been adopted, and shall take into consid-
eration the beneficial uses to be protected, the water 
quality objectives reasonably required for that purpose, 
other waste discharges, the need to prevent nuisance, and 
the provisions of Section 13241." (ß 13263, subd. (a), 
italics added.)  

Section 13241 states: "Each regional board shall es-
tablish such water quality objectives in water quality 
control plans as in its judgment will ensure the reasona-
ble protection of beneficial uses and the prevention of 
nuisance; however, it is recognized that it may be possi-
ble for the quality of water to be changed to some degree 
without unreasonably affecting beneficial uses. Factors 
to be considered by a regional board in establishing wa-
ter quality objectives shall include, but not necessarily be 
limited to, all of the following:  

 [***311]  "(a) Past, present, and probable future 
beneficial uses of water. 

"(b) Environmental characteristics of the hydro-
graphic unit under consideration, including the quality of 
water available thereto. 

"(c) Water quality conditions that could reasonably 
be achieved through the coordinated control of all factors 
which affect water quality in the area. 

"(d) Economic considerations. 

"(e) The need for developing housing within the re-
gion. 

"(f) The need to develop and use recycled water." 
(Italics added.) 

The Cities here argue that section 13263's express 
reference to section 13241 requires the Los Angeles Re-
gional Board to consider section 13241's listed factors, 
notably "[e]conomic considerations," before issuing 
NPDES permits requiring specific pollutant reductions in 
discharged effluent or treated wastewater. 

 [*625]  Thus, at issue is language in section 13263 
stating that when a regional board "prescribe[s] require-
ments as to the nature of any proposed discharge" of 
treated wastewater it must "take into consideration" cer-

tain factors including "the provisions of Section 13241." 
According to the Cities, this statutory language requires 
that a regional board make an independent evaluation of 
the section 13241 factors, including "economic consider-
ations," before restricting the pollutant content in an 
NPDES permit. This was the view expressed in the trial 
court's ruling. The Court of Appeal rejected that view. It 
held that a regional board need consider the section 
13241 factors only when it adopts a basin or water quali-
ty plan, but not when, as in this case, it issues a 
wastewater discharge  [**869]  permit that sets specific 
numeric limitations on the various chemical pollutants in 
the wastewater to be discharged. As explained below, the 
Court of Appeal was partly correct. 
 
B. Statutory Construction  

(6) When construing any statute, our task is to de-
termine the Legislature's intent when it enacted the stat-
ute "so that we may adopt the construction that best ef-
fectuates the purpose of the law." ( Hassan v. Mercy 
American River Hospital (2003) 31 Cal.4th 709, 715 [3 
Cal. Rptr. 3d 623, 74 P.3d 726];  see Esberg v. Union Oil 
Co. (2002) 28 Cal.4th 262, 268 [121 Cal. Rptr. 2d 203, 
47 P.3d 1069].) In doing this, we look to the statutory 
language, which ordinarily is "the most reliable indicator 
of legislative intent." ( Hassan, supra, at p. 715.)  

(7) As mentioned earlier, our Legislature's 1969 en-
actment of the Porter-Cologne Act, which sought to en-
sure the high quality of water in this state, predated the 
1972 enactment by Congress of the precursor to the fed-
eral Clean Water Act. Included in California's original 
Porter-Cologne Act were sections 13263 and 13241. Sec-
tion 13263 directs regional boards, when issuing 
wastewater discharge permits, to take into account vari-
ous factors, including those set out in section 13241. 
Listed among the section 13241 factors is "[e]conomic 
considerations." (ß 13241, subd. (d).) The plain language 
of sections 13263 and 13241 indicates the Legislature's 
intent in 1969, when these statutes were enacted, that a 
regional board consider the cost of compliance when 
setting effluent limitations in a wastewater discharge 
permit.  

Our construction of sections 13263 and 13241 does 
not end with their plain statutory language, however. We 
must also analyze them in the context of the statutory 
scheme of which they are a part. ( State Farm Mutual 
Automobile Ins. Co. v. Garamendi (2004) 32 Cal.4th 
1029, 1043 [12  [***312]  Cal. Rptr. 3d 343, 88 P.3d 
71].) Like sections 13263 and 13241, section 13377 is 
part of the Porter-Cologne Act. But unlike the former 
two statutes, section 13377 was  [*626]  not enacted until 
1972, shortly after Congress, through adoption of the 
Federal Water Pollution Control Act Amendments, es-
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tablished a comprehensive water quality policy for the 
nation.  

(8) Section 13377 specifies that wastewater dis-
charge permits issued by California's regional boards 
must meet the federal standards set by federal law. In 
effect, section 13377 forbids a regional board's consider-
ation of any economic hardship on the part of the permit 
holder if doing so would result in the dilution of the re-
quirements set by Congress in the Clean Water Act. That 
act prohibits the discharge of pollutants into the naviga-
ble waters of the United States unless there is compliance 
with federal law (33 U.S.C. ß 1311(a)), and publicly op-
erated wastewater treatment plants such as those before 
us here must comply with the act's clean water standards, 
regardless of cost (see id., ßß 1311(a), (b)(1)(B) & (C), 
1342(a)(1) & (3)). (9) Because section 13263 cannot 
authorize what federal law forbids, it cannot authorize a 
regional board, when issuing a wastewater discharge 
permit, to use compliance costs to justify pollutant re-
strictions that do not comply with federal clean water 
standards. 7 Such a construction of section 13263 would 
not only be inconsistent with federal law, it would also 
be inconsistent with the Legislature's  [**870]  declara-
tion in section 13377 that all discharged wastewater must 
satisfy federal standards. 8 This was also the conclusion 
of the Court of Appeal. Moreover, under the federal 
Constitution's supremacy clause (art. VI), a state law that 
conflicts with federal law is " 'without effect.' " ( Cipol-
lone v. Liggett Group, Inc. (1992) 505 U.S. 504, 516 
[120 L. Ed. 2d 407, 112 S. Ct. 2608];  see Dowhal v. 
SmithKline Beecham Consumer Healthcare (2004) 32 
Cal.4th 910, 923 [12 Cal. Rptr. 3d 262, 88 P.3d 1].) To 
comport with the principles of federal supremacy, Cali-
fornia law cannot authorize this  [*627]  state's regional 
boards to allow the discharge of pollutants into the navi-
gable waters of the United States in concentrations that 
would exceed the mandates of federal law.  
 

7    The concurring opinion misconstrues both 
state and federal clean water law when it de-
scribes the issue here as "whether the Clean Wa-
ter Act prevents or prohibits the regional water 
board from considering economic factors to justi-
fy pollutant restrictions that meet the clean water 
standards in more cost-effective and economical-
ly efficient ways." (Conc. opn. of Brown, J., post, 
at p. 629, some italics added.) This case has noth-
ing to do with meeting federal standards in more 
cost effective and economically efficient ways. 
State law, as we have said, allows a regional 
board to consider a permit holder's compliance 
cost to relax pollutant concentrations, as meas-
ured by numeric standards, for pollutants in a 
wastewater discharge permit. (ßß 13241 & 
13263.) Federal law, by contrast, as stated above 

in the text, "prohibits the discharge of pollutants 
into the navigable waters of the United States un-
less there is compliance with federal law (33 
U.S.C. ß 1311(a)), and publicly operated 
wastewater treatment plants such as those before 
us here must comply with the [federal] act's clean 
water standards, regardless of cost (see id., ßß 
1311(a), (b)(1)(B) & (C), 1342(a)(1) & (3))." 
(Italics added.)  
8    As amended in 1978, section 13377 provides 
for the issuance of waste discharge permits that 
comply with federal clean water law "together 
with any more stringent effluent standards or lim-
itations necessary to implement water quality 
control plans, or for the protection of beneficial 
uses, or to prevent nuisance." We do not here de-
cide how this provision would affect the cost-
consideration requirements of sections 13241 and 
13263 when more stringent effluent standards or 
limitations in a permit are justified for some rea-
son independent of compliance with federal law.  

 [***313]  Thus, in this case, whether the Los Ange-
les Regional Board should have complied with sections 
13263 and 13241 of California's Porter-Cologne Act by 
taking into account "economic considerations," such as 
the costs the permit holder will incur to comply with the 
numeric pollutant restrictions set out in the permits, de-
pends on whether those restrictions meet or exceed the 
requirements of the federal Clean Water Act. We there-
fore remand this matter for the trial court to resolve that 
issue.  
 
C. Other Contentions  

The Cities argue that requiring a regional board at 
the wastewater discharge permit stage to consider the 
permit holder's cost of complying with the board's re-
strictions on pollutant content in the water is consistent 
with federal law. In support, the Cities point to certain 
provisions of the federal Clean Water Act. They cite sec-
tion 1251(a)(2) of title 33 United States Code, which 
sets, as a national goal "wherever attainable," an interim 
goal for water quality that protects fish and wildlife, and 
section 1313(c)(2)(A) of the same title, which requires 
consideration, among other things, of waters' "use and 
value for navigation" when revising or adopting a "water 
quality standard." (Italics added.) These two federal stat-
utes, however, pertain not to permits for wastewater dis-
charge, at issue here, but to establishing water quality 
standards, not at issue here. Nothing in the federal Clean 
Water Act suggests that a state is free to disregard or to 
weaken the federal requirements for clean water when an 
NPDES permit holder alleges that compliance with those 
requirements will be too costly.  

Received
August 26, 2011
Commission on
State Mandates



Page 9 
35 Cal. 4th 613, *; 108 P.3d 862, **; 

26 Cal. Rptr. 3d 304, ***; 2005 Cal. LEXIS 3486 

(10) At oral argument, counsel for amicus curiae 
National Resources Defense Council, which argued on 
behalf of California's State Board and regional water 
boards, asserted that the federal Clean Water Act incor-
porates state water policy into federal law, and that there-
fore a regional board's consideration of economic factors 
to justify greater pollutant concentration in discharged 
wastewater would conflict with the federal act even if the 
specified pollutant restrictions were not less stringent 
than those required under federal law. We are not per-
suaded. The federal Clean Water Act reserves to the 
states significant aspects of water quality policy (33 
U.S.C. ß 1251(b)), and it specifically grants the states 
authority to "enforce any effluent limitation" that is not 
"less stringent" than the federal standard (33 U.S.C. ß 
1370, italics added). It does not prescribe or restrict the 
factors that a state may consider when exercising this 
reserved authority, and thus it does not prohibit  [*628]  
a state--when imposing effluent limitations that are more 
stringent than required by federal law--from taking into 
account the economic effects of doing so.  

Also at oral argument, counsel for the Cities asserted 
that if the three municipal wastewater treatment facilities 
ceased releasing their treated wastewater into the con-
crete channel that makes up the Los Angeles River, it 
would (other than during the rainy season) contain no 
water at all, and thus would not be a "navigable water" of 
the  [**871]  United States subject to the Clean Water 
Act. (See  Solid Waste Agency v. United States Army 
Corps of Engineers (2001) 531 U.S. 159, 172 [148 L. Ed. 
2d 576, 121 S. Ct. 675] ["The term 'navigable' has at 
least the import of showing us what Congress had in 
mind as its authority for enacting the CWA: its tradition-
al jurisdiction over waters that were or had been naviga-
ble in fact or which could reasonably be so made."].) It is 
unclear when the Cities first raised this issue. The Court 
of Appeal did not discuss it in its opinion, and the Cities 
did not seek rehearing on this ground. (See Cal. Rules of 
Court, rule  [***314]  28(c)(2).) Concluding that the 
issue is outside our grant of review, we do not address it. 
 
Conclusion  

Through the federal Clean Water Act, Congress has 
regulated the release of pollutants into our national wa-
terways. The states are free to manage their own water 
quality programs so long as they do not compromise the 
federal clean water standards. When enacted in 1972, the 
goal of the Federal Water Pollution Control Act 
Amendments was to eliminate by the year 1985 the dis-
charge of pollutants into the nation's navigable waters. In 
furtherance of that goal, the Los Angeles Regional Board 
indicated in its 1994 basin plan on water quality the in-
tent, insofar as possible, to remove from the water in the 
Los Angeles River toxic substances in amounts harmful 

to humans, plants, and aquatic life. What is not clear 
from the record before us is whether, in limiting the 
chemical pollutant content of wastewater to be dis-
charged by the Tillman, Los Angeles-Glendale, and Bur-
bank wastewater treatment facilities, the Los Angeles 
Regional Board acted only to implement requirements of 
the federal Clean Water Act or instead imposed pollutant 
limitations that exceeded the federal requirements. This 
is an issue of fact to be resolved by the trial court. 
 
Disposition  

We affirm the judgment of the Court of Appeal rein-
stating the wastewater discharge permits to the extent 
that the specified numeric limitations on chemical pollu-
tants are necessary to satisfy federal Clean Water Act 
requirements for treated wastewater. The Court of Ap-
peal is directed to remand this  [*629]  matter to the trial 
court to decide whether any numeric limitations, as de-
scribed in the permits, are "more stringent" than required 
under federal law and thus should have been subject to 
"economic considerations" by the Los Angeles Regional 
Board before inclusion in the permits.  

George, C. J., Baxter, J., Werdegar, J., Chin, J., and 
Moreno, J., concurred.   
 
CONCUR BY: BROWN 
 
CONCUR 

BROWN, J., Concurring.--I write separately to ex-
press my frustration with the apparent inability of the 
government officials involved here to answer a simple 
question: How do the federal clean water standards 
(which, as near as I can determine, are the state stand-
ards) prevent the state from considering economic fac-
tors? The majority concludes that because "the suprema-
cy clause of the United States Constitution requires state 
law to yield to federal law, a regional board, when issu-
ing a wastewater discharge permit, may not consider 
economic factors to justify imposing pollutant re-
strictions that are less stringent than the applicable feder-
al standards require." (Maj. opn., ante, at p. 618.) That 
seems a pretty self-evident proposition, but not a useful 
one.  The real question, in my view, is whether the Clean 
Water Act prevents or prohibits the regional water board 
from considering economic factors to justify pollutant 
restrictions that meet the clean water standards in more 
cost-effective and economically efficient ways. I can see 
no reason why a federal law--which purports to be an 
example of cooperative federalism--would decree such a 
result. I do not think the majority's reasoning is at fault 
here. Rather, the agencies involved seemed to have 
worked hard to make this simple question impenetrably 
obscure.  
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A brief review of the statutory framework at issue is 
necessary to understand my concerns.  [***315]  
 
 [**872] I. Federal Law  

"In 1972, Congress enacted the Federal Water Pollu-
tion Control Act (33 U.S.C. ß 1251 et seq.), commonly 
known as the Clean Water Act (CWA) [Citation.] ... [∂] 
Generally, the CWA 'prohibits the discharge of any pol-
lutant except in compliance with one of several statutory 
exceptions. [Citation.]' ... The most important of those 
exceptions is pollution discharge under a valid NPDES 
[National Pollution Discharge Elimination System] per-
mit, which can be issued either by the Environmental 
Protection Agency (EPA), or by an EPA-approved state 
permit program such as California's. [Citations.] NPDES 
permits are valid for five years. [Citation.] [∂] Under the 
CWA's NPDES permit system, the states are required to 
develop water quality standards. [Citations.] A water 
quality standard 'establish[es] the desired condition of a 
waterway.? [Citation.] A water quality standard for any  
[*630]  given waterway, or 'water body,' has two compo-
nents: (1) the designated beneficial uses of the water 
body and (2) the water quality criteria sufficient to pro-
tect those uses. [Citations.] [∂] Water quality criteria can 
be either narrative or numeric. [Citation.]" ( Communi-
ties for a Better Environment v. State Water Resources 
Control Bd. (2003) 109 Cal.App.4th 1089, 1092-1093 [1 
Cal. Rptr. 3d 76].) 

With respect to satisfying water quality standards, "a 
polluter must comply with effluent limitations. The CWA 
defines an effluent limitation as 'any restriction estab-
lished by a State or the [EPA] Administrator on quanti-
ties, rates, and concentrations of chemical, physical, bio-
logical, and other constituents which are discharged from 
point sources into navigable waters, the waters of the 
contiguous zone, or the ocean, including schedules of 
compliance.' [Citation.] 'Effluent limitations are a means 
of achieving water quality standards.' [Citation.] [∂] 
NPDES permits establish effluent limitations for the pol-
luter. [Citations.] CWA's NPDES permit system provides 
for a two-step process for the establishing of effluent 
limitations. First, the polluter must comply with technol-
ogy-based effluent limitations, which are limitations 
based on the best available or practical technology for 
the reduction of water pollution. [Citations.] [∂] Second, 
the polluter must also comply with more stringent water 
quality-based effluent limitations (WQBEL's) where ap-
plicable. In the CWA, Congress 'supplemented the 
"technology-based" effluent limitations with "water qual-
ity-based" limitations "so that numerous point sources, 
despite individual compliance with effluent limitations, 
may be further regulated to prevent water quality from 
falling below acceptable levels." ' [Citation.] [∂] The 
CWA makes WQBEL's applicable to a given polluter 

whenever WQBEL's are 'necessary to meet water quality 
standards, treatment standards, or schedules of compli-
ance,  established pursuant to any State law or regula-
tions ... .' [Citations.] Generally, NPDES permits must 
conform to state water quality laws insofar as the state 
laws impose more stringent pollution controls than the 
CWA. [Citations.] Simply put, WQBEL's implement 
water quality standards." ( Communities for a Better En-
vironment v. State Water Resources Control Bd., supra, 
109 Cal.App.4th at pp. 1093-1094, fns. omitted.) 

This case involves water quality-based effluent limi-
tations. As set forth above, "[u]nder the CWA, states 
have the primary role in promulgating water quality 
standards." ( Piney Run Preservation Ass'n v. Commrs. of 
Carroll Co. (4th Cir. 2001) 268 F.3d 255, 265, fn. 9.) 
"Under the CWA, the water quality standards referred to 
in section 301 [see 33 U.S.C. ß 1311] are primarily the 
states' handiwork." [***316]  ( American Paper Institute, 
Inc. v. U.S. Envtl. Protection Agency (D.C. Cir. 1993) 
302 U.S. App. D.C. 80 [996 F.2d 346, 349] (American 
Paper).) In fact, upon the 1972 passage of the CWA, 
"[s]tate water quality standards in effect at the time ... 
were deemed to be the initial water quality benchmarks 
for CWA purposes ... . The states were to revisit and, if  
[*631]  necessary, revise those initial standards at least 
once every three years." ( American Paper, at p. 349.) 
Therefore, "once a water quality standard has been 
promulgated, section 301 of the CWA requires all 
NPDES permits for point sources to incorporate dis-
charge limitations necessary to satisfy that standard." ( 
American Paper, at p. 350.) Accordingly, it appears that 
in most instances,  [**873]  state water quality standards 
are identical to the federal requirements for NPDES 
permits. 
 
II. State Law  

In California, pursuant to the Porter-Cologne Water 
Quality Control Act (Wat. Code, ß 13000 et seq.; Stats. 
1969, ch. 482, ß 18, p. 1051; hereafter Porter-Cologne 
Act), the regional water quality control boards establish 
water quality standards--and therefore federal require-
ments for NPDES permits--through the adoption of water 
quality control plans (basin plans). The basin plans estab-
lish water quality objectives using enumerated factors--
including economic factors--set forth in Water Code sec-
tion 13241.  

In addition, as one court observed: "The Porter-
Cologne Act ... established nine regional boards to pre-
pare water quality plans (known as basin plans) and issue 
permits governing the discharge of waste. (Wat. Code, 
ßß 13100, 13140, 13200, 13201, 13240, 13241, 13243.) 
The Porter-Cologne Act identified these permits as 
'waste discharge requirements,' and provided that the 
waste discharge requirements must mandate compliance 
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with the applicable regional water quality control plan. 
(Wat. Code, ßß 13263, subd. (a), 13377, 13374.) [∂] 
Shortly after Congress enacted the Clean Water Act in 
1972, the California Legislature added Chapter 5.5 to the 
Porter-Cologne Act, for the purpose of adopting the nec-
essary federal requirements to ensure it would obtain 
EPA approval to issue NPDES permits. (Wat. Code, ß 
13370, subd. (c).) As part of these amendments, the Leg-
islature provided that the state and regional water boards 
'shall, as required or authorized by the [Clean Water 
Act], issue waste discharge requirements ... which apply 
and ensure compliance with all applicable provisions [of 
the Clean Water Act], together with any more stringent 
effluent standards or limitations necessary to implement 
water quality control plans, or for the protection of bene-
ficial uses, or to prevent nuisance.' (Wat. Code, ß 13377.) 
Water Code section 13374 provides that '[t]he term 
"waste discharge requirements" as referred to in this di-
vision is the equivalent of the term "permits" as used in 
the [Clean Water Act].' [∂] California subsequently ob-
tained the required approval to issue NPDES permits. 
[Citation.] Thus, the waste discharge requirements issued 
by the regional water boards ordinarily also serve as 
NPDES permits under federal law. (Wat. Code, ß 
13374.)" ( Building Industry Assn. of San Diego County 
v. State Water Resources Control Bd. (2004) 124 
Cal.App.4th 866, 875 [22 Cal. Rptr. 3d 128].)   

 [*632]  Applying this federal-state statutory 
scheme, it appears that throughout this entire process, the 
Cities of Burbank and Los Angeles (Cities) were unable 
to have economic factors considered because the Los 
Angeles Regional Water Quality Control Board (Board)-
-the body responsible to enforce the statutory frame-
work--failed to comply with its statutory mandate.  

 [***317]  For example, as the trial court found, the 
Board did not consider costs of compliance when it ini-
tially established its basin plan, and hence the water 
quality standards. The Board thus failed to abide by the 
statutory requirement set forth in Water Code section 
13241 in establishing its basin plan. Moreover, the Cities 
claim that the initial narrative standards were so vague as 
to make a serious economic analysis impracticable. Be-
cause the Board does not allow the Cities to raise their 
economic factors in the permit approval stage, they are 
effectively precluded from doing so. As a result, the 
Board appears to be playing a game of "gotcha" by al-
lowing the Cities to raise economic considerations when 
it is not practical, but precluding them when they have 
the ability to do so. 

Moreover, the Board acknowledges that it has ne-
glected other statutory provisions that might have pro-
vided an additional opportunity to air these concerns. As 
set forth above, pursuant to the CWA, "[t]he states were 
to revisit and, if necessary, revise those initial standards 

at least once every three years--a process commonly 
known as triennial review. [Citation.] Triennial reviews 
consist of public hearings in which current water quality 
standards are examined to assure that they 'protect the 
public health or welfare, enhance the quality of water 
and serve the purposes' of the Act. [Citation.] Additional-
ly, the CWA directs  [**874]  states to consider a variety 
of competing policy concerns during these reviews, in-
cluding a waterway's 'use and value for public water 
supplies, propagation of fish and wildlife, recreational 
purposes, and agricultural, industrial, and other purpos-
es.' " ( American Paper, supra, 996 F.2d at p. 349.) 

According to the Cities, "[t]he last time that the nar-
rative water quality objective for toxicity contained in 
the Basin Plan was reviewed and modified was 1994." 
The Board does not deny this claim. Accordingly, the 
Board has failed its duty to allow public discussion--
including economic considerations--at the required inter-
vals when making its determination of proper water qual-
ity standards. 

What is unclear is why this process should be 
viewed as a contest. State and local agencies are presum-
ably on the same side. The costs will be paid by taxpay-
ers and the Board should have as much interest as any 
other agency in fiscally responsible environmental solu-
tions.   

 [*633]  Our decision today arguably allows the 
Board to continue to shirk its statutory duties. The major-
ity holds that when read together, Water Code sections 
13241, 13263, and 13377 do not allow the Board to con-
sider economic factors when issuing NPDES permits to 
satisfy federal CWA requirements. (Maj. opn., ante, at 
pp. 625-627.) The majority then bifurcates the issue 
when it orders the Court of Appeal "to remand this mat-
ter to the trial court to decide whether any numeric limi-
tations, as described in the permits, are 'more stringent' 
than required under federal law and thus should have 
been subject to 'economic considerations' by the Los 
Angeles Regional Board before inclusion in the permits." 
(Id. at pp. 628-629.) 

The majority overlooks the feedback loop estab-
lished by the CWA, under which federal standards are 
linked to state-established water quality standards, in-
cluding narrative water quality criteria. (See 33 U.S.C. ß 
1311 (b)(1)(C); 40 C.F.R. ß 122.44(d)(1) (2004).) Under 
the CWA, NPDES permit requirements include the state 
narrative criteria, which are incorporated into the Board's 
basin plan under the description "no toxins in toxic 
amounts." As far as I can determine, NPDES permits  
[***318]  designed to achieve this narrative criteria (as 
well as designated beneficial uses) will usually imple-
ment the state's basin plan, while satisfying federal re-
quirements as well. 
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If federal water quality standards are typically iden-
tical to state standards, it will be a rare instance that a 
state exceeds its own requirements and economic factors 
are taken into consideration. 1 In light of the Board's ini-
tial failure to consider costs of compliance and its repeat-
ed failure to conduct required triennial reviews, the result 
here is an unseemly bureaucratic bait-and-switch that we 
should not endorse. The likely outcome of the majority's 
decision is that the Cities will be economically burdened 
to meet standards imposed on them in a highly question-
able manner. 2 In these times of tight fiscal budgets, it is 
difficult to imagine imposing additional financial bur-
dens on municipalities without at least allowing them to 
present alternative views.  
 

1    (But see In the Matter of the Petition of City 
and County of San Francisco, San Francisco 
Baykeeper et al. (Order No. WQ 95-4, Sept. 21, 
1995) 1995 WL 576920.) 
2    Indeed, given the fact that "water quality 
standards" in this case are composed of broadly 
worded components (i.e., a narrative criteria and 
"designated beneficial uses of the water body"), 
the Board possessed a high degree of discretion 
in setting NPDES permit requirements. Based on 

the Board's past performance, a proper exercise 
of this discretion is uncertain.  

Based on the facts of this case, our opinion today 
appears to largely retain the status quo for the Board. If 
the Board can actually demonstrate that only the precise 
limitations at issue here, implemented in only one way, 
will achieve the desired water standards, perhaps its ob-
duracy is justified. That case has yet to be made.   

 [*634]  Accordingly, I cannot conclude that the ma-
jority's decision is wrong. The analysis  [**875]  may 
provide a reasonable accommodation of conflicting pro-
visions. However, since the Board's actions "make me 
wanna holler and throw up both my hands," 3 I write sep-
arately to set forth my concerns and concur in the judg-
ment--dubitante. 4 
 

3    Marvin Gaye (1971) "Inner City Blues." 
4    I am indebted to Judge Berzon for this useful 
term. (See Credit Suisse First Boston Corp. v. 
Grunwald (9th Cir. 2005) 400 F.3d 1119 [2005 
WL 466202] (conc. opn. of Berzon, J.).) 

The petitions of all appellants and respondent for a 
rehearing were denied June 29, 2005. Brown, J., did not 
participate therein.  
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SUMMARY:  
 
CALIFORNIA OFFICIAL REPORTS SUMMARY  

A county filed a test claim with the Commission on 
State Mandates seeking, under Cal. Const., art. XIII B, ß 
6 (state must provide subvention of funds to reimburse 
local governments for costs of state-mandated programs 
or increased levels of service), reimbursement from the 
state for costs incurred in implementing the Hazardous 
Materials Release Response Plans and Inventory Act 
(Health & Saf. Code, ß 25500 et seq.). The commission 
found the county had the authority to charge fees to pay 
for the program, and the program was thus not a reim-
bursable state-mandated program under Gov. Code, ß 
17556, subd. (d), which provides that costs are not state-
mandated if the agency has the authority to levy a charge 
or fee sufficient to pay for the program. The county filed 
a petition for writ of mandate and a complaint for declar-
atory relief against the state. The trial court denied relief. 
(Superior Court of Fresno County, No. 379518-4, Gary 
S. Austin, Judge.) The Court of Appeal, Fifth Dist., No. 
F011925, affirmed. 

The Supreme Court affirmed the decision of the 
Court of Appeal. The court held, as to the single issue on 
review, that Gov. Code, ß 17556, subd. (d), was facially 
constitutional under Cal. Const., art. XIII B, ß 6. It held 
art. XIII B was not intended to reach beyond taxation, 
and ß 6 was included in art. XIII B in recognition that 
Cal. Const., art. XIII A, severely restricted the taxing 
powers of local governments. It held that art. XIII B, ß 6 

was designed to protect the tax revenues of local gov-
ernments from state mandates that would require an ex-
penditure of such revenues and, when read in textual and 
historical context, requires subvention only when the 
costs in question can be recovered solely from tax reve-
nues. Accordingly, the court held that Gov. Code, ß 
17556, subd. (d), effectively construed the term "cost" in 
the constitutional provision as excluding expenses that 
are recoverable from sources other than taxes, and that 
such a construction is altogether sound. (Opinion by 
Mosk, J., with Lucas, C. J., Broussard, Panelli, Kennard, 
JJ., and Best (Hollis G.), J., * concurring. Separate con-
curring opinion by Arabian, J.) 
 

*   Presiding Justice, Court of Appeal, Fifth Ap-
pellate District, assigned by the Chairperson of 
the Judicial Council. 

 
HEADNOTES  
 
CALIFORNIA OFFICIAL REPORTS HEAD-
NOTES 
Classified to California Digest of Official Reports, 3d 
Series   
 
(1) State of California ß 11--Reimbursement to Local 
Governments for State-mandated Costs--Costs for 
Which Fees May Be Levied--Validity of Exclusion.  --
In a proceeding by a county seeking reversal of a deci-
sion by the Commission on State Mandates that the state 
was not required by Cal. Const., art. XIII B, ß 6, to reim-
burse the county for costs incurred in implementing the 
Hazardous Materials Release Response Plans and Inven-
tory Act ( Health & Saf. Code, ß 25500 et seq.), the trial 
court properly found that Gov. Code, ß 17556, subd. (d) 
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(costs are not state-mandated if agency has authority to 
levy charge or fee sufficient to pay for program), was 
facially constitutional. Cal. Const., art. XIII B, was in-
tended to apply to taxation and was not intended to reach 
beyond taxation, as is apparent from its language and 
confirmed by its history. It was designed to protect the 
tax revenues of local governments from state mandates 
that would require expenditure of such revenues; read in 
its textual and historical contexts, it requires subvention 
only when the costs in question can be recovered solely 
from tax revenues. Gov. Code, ß 17556, subd. (d), effec-
tively construes the term "costs" in the constitutional 
provision as excluding expenses that are recoverable 
from sources other than taxes, and that construction is 
altogether sound. Accordingly, Gov. Code, ß 17556, 
subd. (d), is facially constitutional under Cal. Const., art. 
XIII B, ß 6. 

[See 9 Witkin, Summary of Cal. Law (9th ed. 1988) 
Taxation, ß 124.]  
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OPINION BY: MOSK  
 
OPINION 

 [*484]   [**236]   [***93]  MOSK, J. 

We granted review in this proceeding to decide 
whether section 17556, subdivision (d), of the Govern-
ment Code (section 17556(d)) is facially valid under arti-
cle XIII B, section 6, of the California Constitution (arti-
cle XIII B, section 6).  

Article XIII B, section 6, provides: "Whenever the 
Legislature or  any state agency mandates a new program 
or higher level of service on any local government, the 

state shall provide a subvention of funds to reimburse 
such local government for the costs of such program or 
increased level of service, except that the Legislature 
may, but need not, provide such subvention of funds for 
the following mandates: [P] (a) Legislative mandates 
requested by the local agency affected; [P] (b) Legisla-
tion defining a new crime or changing an existing defini-
tion of a crime; or [P] (c) Legislative mandates enacted 
prior to January 1, 1975, or executive orders or regula-
tions initially implementing legislation enacted prior to 
January 1, 1975."  

The Legislature enacted  Government Code sections 
17500 through 17630 to implement article XIII B, sec-
tion 6. (Gov. Code, ß 17500.) It created a "quasi-judicial 
body" ( ibid .) called the Commission on State Mandates 
(commission) ( id ., ß 17525) to "hear and decide upon 
[any] claim" by a local government that the local gov-
ernment "is entitled to be reimbursed by the state for 
costs" as required by article XIII B, section 6. (Gov. 
Code, ß 17551, subd. (a).) It defined "costs" as "costs 
mandated by the state"--"any increased costs" that the 
local government "is required to incur . . . as a result of 
any statute . . . , or any executive order implementing any 
statute . . . , which mandates a new program or higher 
level of service of any existing program" within the 
meaning of article XIII B, section 6. (Gov. Code, ß 
17514.) Finally, in section 17556(d) it declared that "The 
commission shall not find costs mandated by the state . . 
. if, after a hearing, the commission finds that" the local 
government "has the authority to levy service charges, 
fees, or assessments sufficient to pay for the mandated 
program or increased level of service."  

For the reasons discussed below, we conclude that 
section 17556(d) is facially constitutional under article 
XIII B, section 6.  

 [*485]  I. FACTS AND PROCEDURAL HISTO-
RY  

The present proceeding arose after the Legislature 
enacted the Hazardous Materials Release Response Plans 
and Inventory Act (Act). (Health & Saf. Code, ß 25500 
et seq.) The Act establishes minimum statewide stand-
ards for business and area plans relating to the handling 
and release or threatened release of hazardous materials. 
(Id ., ß 25500.) It requires local governments to imple-
ment its provisions.  (Id ., ß 25502.) To cover the costs 
they may incur, it authorizes them to collect fees from 
those who handle hazardous materials. ( Id., ß 25513.)  

The County of Fresno (County) implemented the 
Act but chose not to impose the authorized fees. Instead, 
it filed a so-called "test" or initial claim with the com-
mission (Gov. Code, ß 17521) seeking reimbursement 
from the State of California (State) under article XIII B, 
section 6. After a hearing, the commission rejected the 
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claim. In its statement of decision, the commission made 
the following findings, among others: the Act constituted 
a "new program"; the County did indeed incur increased  
[**237]   [***94]  costs; but because it had authority 
under the Act to levy fees sufficient to cover such costs, 
section 17556(d) prohibited a finding of reimbursable 
costs.  

The County then filed a petition for writ of mandate 
and complaint for declaratory relief against the State, the 
commission, and others, seeking vacation of the commis-
sion's decision and a declaration that section 17556(d) is 
unconstitutional under article XIII B, section 6. While 
the matter was pending, the commission amended its 
statement of decision to include another basis for denial 
of the test claim: the Act did not constitute a "program" 
under the rationale of County of Los Angeles v. State of 
California  (1987) 43 Cal.3d 46 [233 Cal.Rptr. 38, 729 
P.2d 202] ( County of Los Angeles ), because it did not 
impose unique requirements on local governments.  

After a hearing, the trial court denied the petition 
and effectively dismissed the complaint. It determined, 
inter alia, that mandate under Code of Civil Procedure 
section 1094.5 was the County's sole remedy, and that 
the commission was the sole properly named respondent. 
It also determined that section 17556(d) is constitutional 
under article XIII B, section 6. It did not address the 
question whether the Act constituted a "program" under 
County of Los Angeles . Judgment was entered accord-
ingly.  

The Court of Appeal affirmed. It held the Act did 
indeed constitute a "program" under County of Los Ange-
les , supra , 43 Cal.3d 46. It also held section 17556(d) is 
constitutional under article XIII B, section 6.  

 [*486]  (1) We granted review to decide a single is-
sue, i.e., whether section 17556(d) is facially constitu-
tional under article XIII B, section 6. 
 
 II. DISCUSSION   

We begin our analysis with the California Constitu-
tion. At the June 6, 1978, Primary Election, article XIII 
A was added to the Constitution through the adoption of 
Proposition 13, an initiative measure aimed at controlling 
ad valorem property taxes and the imposition of new 
"special taxes." (Amador Valley Joint Union High Sch. 
Dist. v. State Bd. of Equalization  (1978) 22 Cal.3d 208, 
231-232 [149 Cal.Rptr. 239, 583 P.2d 1281].) The con-
stitutional provision imposes a limit on the power of state 
and local governments to adopt and levy taxes. ( City of 
Sacramento v. State of California  (1990) 50 Cal.3d 51, 
59, fn. 1 [266 Cal.Rptr. 139, 785 P.2d 522] ( City of Sac-
ramento ).)  

At the November 6, 1979, Special Statewide Elec-
tion, article XIII B was added to the Constitution through 
the adoption of Proposition 4, another initiative measure. 
That measure places limitations on the ability of both 
state and local governments to appropriate funds for ex-
penditures.  

"Articles XIII A and XIII B work in tandem, togeth-
er restricting California governments' power both to levy 
and to spend [taxes] for public purposes." (City of Sac-
ramento , supra , 50 Cal.3d at p. 59, fn. 1.)  

Article XIII B of the Constitution was intended to 
apply to taxation specifically, to provide "permanent 
protection for taxpayers from excessive taxation" and "a 
reasonable way to provide discipline in tax spending at 
state and local levels." (See County of Placer v. Corin  
(1980) 113 Cal.App.3d 443, 446 [170 Cal.Rptr. 232], 
quoting and following Ballot Pamp., Proposed Stats. and 
Amends. to Cal. Const. with arguments to voters, Special 
Statewide Elec. (Nov. 6, 1979), argument in favor of 
Prop. 4, p. 18.) To this end, it establishes an "appropria-
tions limit" for both state and local governments (Cal. 
Const., art. XIII B, ß 8, subd. (h)) and allows no "appro-
priations subject to limitation" in excess thereof (id ., ß 
2). (See County of Placer v. Corin , supra , 113 
Cal.App.3d at p. 446.) It defines the relevant "appropria-
tions subject to limitation" as "any authorization to ex-
pend during a fiscal year the proceeds of taxes . . . ." 
(Cal. Const., art. XIII B, ß 8, subd. (b).) It defines "pro-
ceeds of  taxes" as including "all tax revenues and the 
proceeds to . . . government from," inter alia, "regulatory 
licenses, user charges, and user fees to the extent that 
such proceeds exceed the costs reasonably borne by 
[government] in providing  [**238]   [***95]  the regu-
lation, product, or service  . . . ." (Cal. Const., art. XIII 
B, ß 8, subd. (c), italics added.) Such "excess" proceeds 
from "licenses," "charges," and "fees" "are but  [*487]  
taxes " for purposes here. (County of Placer v. Corin , 
supra , 113 Cal.App.3d at p. 451, italics in original.)  

Article XIII B of the Constitution, however, was not 
intended to reach beyond taxation. That fact is apparent 
from the language of the measure. It is confirmed by its 
history. In his analysis, the Legislative Analyst declared 
that Proposition 4 "would not restrict the growth in ap-
propriations financed from other [i.e., nontax] sources of 
revenue, including federal funds, bond funds, traffic 
fines, user fees based on reasonable costs, and income 
from gifts." (Ballot Pamp., Proposed Stats. and Amends. 
to Cal. Const. with arguments to voters, Special 
Statewide Elec. (Nov. 6, 1979), analysis by Legislative 
Analyst,  p. 16.)  

Section 6 was included in article XIII B in recogni-
tion that article XIII A of the Constitution severely re-
stricted the taxing powers of local governments. (See 
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County of Los Angeles , supra , 43 Cal.3d at p. 61.) The 
provision was intended to preclude the state from shift-
ing financial responsibility for carrying out governmental 
functions onto local entities that were ill equipped to 
handle the task. (Ibid .; see Lucia Mar Unified School 
Dist. v. Honig  (1988) 44 Cal.3d 830, 836, fn. 6 [244 
Cal.Rptr. 677, 750 P.2d 318].) Specifically, it was de-
signed to protect the tax revenues of local governments 
from state mandates that would require expenditure of 
such revenues. Thus, although its language broadly de-
clares that the "state shall provide a subvention of funds 
to reimburse . . . local government for the costs [of a 
state-mandated new] program or higher level of service," 
read in its textual and historical context section 6 of arti-
cle XIII B requires subvention only when the costs in 
question can be recovered solely from tax revenues .  

In view of the foregoing analysis,  the question of 
the facial constitutionality of section 17556(d) under 
article XIII B, section 6, can be readily resolved. As not-
ed, the statute provides that "The commission shall not 
find costs mandated by the state . . . if, after a hearing, 
the commission finds that" the local government "has the 
authority to levy service charges, fees, or assessments 
sufficient to pay for the mandated program or increased 
level of service." Considered within its context, the sec-
tion effectively construes the term "costs" in the constitu-
tional provision as excluding expenses that are recovera-
ble from sources other than taxes. Such a construction is 
altogether sound. As the discussion makes clear, the 
Constitution requires reimbursement only for those ex-
penses that are recoverable solely from taxes. It follows 
that section 17556(d) is facially constitutional under arti-
cle XIII B, section 6.  

The County argues to the contrary. It maintains that 
section 17556(d) in essence creates a new exception to 
the reimbursement requirement of article XIII B, section 
6, for self-financing programs and that the Legislature 
cannot create exceptions to the reimbursement require-
ment beyond those enumerated in the Constitution.  

We do not agree that in enacting section 17556(d) 
the Legislature created a new exception to the reim-
bursement requirement of article  [*488]  XIII B, section 
6. As explained, the Legislature effectively and properly 
construed the term "costs" as excluding expenses that are 
recoverable from sources other than taxes. In a word, 
such expenses are outside of the scope of the require-
ment. Therefore, they need not be explicitly excepted 
from its reach.  

The County nevertheless argues that no matter how 
characterized, section 17556(d) is indeed inconsistent 
with article XIII B, section 6. Its contention is in sub-
stance as follows: the source of section 17556(d) is for-
mer Revenue and Taxation Code section 2253.2; at the 

time of Proposition 4, subdivision (b)(4) of that former 
section stated that the State Board of Control shall not 
allow a claim for reimbursement of costs mandated by 
the state if the legislation contains a self-financing au-
thority; the  [**239]   [***96]  drafters of Proposition 4 
incorporated some of the provisions of former Revenue 
and Taxation Code section 2253.2 into article XIII B, 
section 6, but did not incorporate former subdivision 
(b)(4); their failure to do so reveals an intent to treat as 
immaterial the presence or absence of a "self-financing" 
provision; and such an intent is confirmed by the "legis-
lative history" set out at page 55 in Spirit of 13, Inc., 
Summary of Proposed Implementing Legislation and 
Drafters' Intent: "the state may not arbitrarily declare that 
it is not going to comply with Section 6 . . . if the state 
provides new compensating revenues."  

In our view, the County's argument is unpersuasive. 
Even if we assume arguendo that the intent of those who 
drafted Proposition 4 is as claimed, what is crucial here 
is the intent of those who voted for the measure. (See 
County of Los Angeles , supra , 43 Cal.3d 46, 56.) There 
is no substantial evidence that the voters sought what the 
County assumes the drafters desired. Moreover, the "leg-
islative history" cited above cannot be considered rele-
vant; it was written and circulated after the passage of 
Proposition 4. As such, it could not have affected the 
voters in any way.  

To avoid this result, the County advances one final 
argument: "Based on the authority of [section 17556(d)], 
the Commission on State Mandates refuses to hear man-
dates on  the merits once it finds that the authority to 
charge fees is given by the Legislature. This position is 
taken whether or not fees can actually or legally be 
charged to recover the entire costs of the program."  

 [*489]  The County appears to be making one or 
both of the following arguments: (1) the commission 
applies section 17556(d) in an unconstitutional manner; 
or (2) the Act's self-financing authority is somehow lack-
ing. Such contentions, however, miss the designated 
mark. They raise questions bearing on the constitution-
ality of section 17556(d) as applied and the legal efficacy 
of the authority conferred by the Act. The sole issue on 
review, however, is the facial constitutionality of section 
17556(d).  
 
III. CONCLUSION   

For the reasons set forth above, we conclude that 
section 17556(d) is facially constitutional under article 
XIII B, section 6.  

The judgment of the Court of Appeal is affirmed.  

Lucas, C. J., Broussard, J., Panelli, J., Kennard, J., 
and Best (Hollis G.), J., * concurred.   
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CONCUR BY: ARABIAN  
 
CONCUR 

ARABIAN, J., Concurring. 

I concur in the determination that Government Code 
section 17556, subdivision (d) 1 (section 17556(d)), does 
not offend article XIII B, section 6, of the California 
Constitution (article XIII B, section 6). In my estimation, 
however, the constitutional measure of the issue before 
us warrants fuller examination than the majority allow. A 
literalistic analysis begs the question of whether the Leg-
islature had the authority to act statutorily upon a subject 
matter the electorate has spoken to constitutionally 
through the initiative process.   
 

1   Unless otherwise indicated, all further statuto-
ry references are to the Government Code.  

Article XIII B, section 6, unequivocally commands 
that "the state shall provide a subvention of funds to re-
imburse . . . local government for the costs of [a new] 
program or increased level of service" except as speci-
fied therein. Article XIII B does not define this reference 
to "costs." (See Cal. Const., art. XIII B, ß 8.) Rather, the 
Legislature assumed the task of explicating the related 
concept of "costs mandated by the state" when it created 
the Commission on State Mandates and enacted proce-
dures intended to implement article XIII B, section 6, 
more effectively. (See ß 17500 et seq.) As part of this 
statutory scheme, it exempted the state from its constitu-
tionally imposed subvention obligation under certain 
enumerated circumstances. Some of these exemptions 
the electorate expressly contemplated in approving arti-
cle XIII B, section 6 (ß 17556, subds. (a), (c), & (g); see  
[**240]   [***97]  ß 17514), while others are strictly of 
legislative formulation and derive from  [*490]  former 
Revenue and Taxation Code section 2253.2. (ß 17556, 
subds. (b), (d), (e), & (f).)  

The majority find section 17556 valid notwithstand-
ing the mandatory language of article XIII B, section 6, 
based on the circular and conclusory rationale that "the 
Legislature effectively and properly construed the term 
'costs' as excluding expenses that are recoverable from 
sources other than taxes. In a word, such expenses are 
outside of the scope of the [subvention] requirement. 
Therefore, they need not be explicitly excepted from its 
reach." (Maj. opn., ante , at p. 488.) In my view,  exclud-
ing or otherwise removing something from the purview 

of a law is tantamount to creating an exception thereto. 
When an exclusionary implication is clear from the im-
port or effect of the statutory language, use of the word 
"except" should not be necessary to construe the result 
for what it clearly is. In this circumstance, "I would in-
voke the folk wisdom that if an object looks like a duck, 
walks like a duck and quacks like a duck, it is likely to 
be a duck." ( In re Deborah C.  (1981) 30 Cal.3d 125, 
141 [177 Cal.Rptr. 852, 635 P.2d 446] (conc. opn. by 
Mosk, J.).)  

Of at least equal importance, section 17500 et seq. 
constitutes a legislative implementation of article XIII B, 
section 6. As such, the overall statutory scheme must 
comport with the express constitutional language it was 
designed to effectuate as well as the implicit electoral 
intent. Eschewing semantics, I would squarely and forth-
rightly address the fundamental and substantial question 
of whether the Legislature could lawfully enlarge upon 
the scope of article XIII B, section 6, to include excep-
tions not originally designated in the initiative.  

I do not hereby seek to undermine the majority hold-
ing but rather to set it on a firmer constitutional footing. 
"[S]tatutes must be given a reasonable interpretation, one 
which will carry out the intent of the legislators and ren-
der them valid and operative rather than defeat them. In 
so doing, sections of the Constitution, as well as the 
codes, will be harmonized where reasonably possible, in 
order that all may stand." (Rose v. State of California  
(1942) 19 Cal.2d 713, 723 [123 P.2d 505]; see also 
County of Los Angeles v. State of California  (1987) 43 
Cal.3d 46, 58 [233 Cal.Rptr. 38, 729 P.2d 202].) To this 
end, it is a fundamental premise of our form of govern-
ment that "the Constitution of this State is not to be con-
sidered as a grant of power, but rather as a restriction 
upon the powers of the Legislature; and . . . it is compe-
tent for the Legislature to exercise all powers not forbid-
den . . . ." (People v. Coleman  (1854) 4 Cal. 46, 49.) 
"Two important consequences flow from this fact. First, 
the entire law-making authority of the state, except the 
people's right of initiative and referendum, is vested in 
the  [*491]  Legislature, and that body may exercise any 
and all legislative powers which are not expressly or by 
necessary implication denied to it by the Constitution. 
[Citations.] In other words, 'we do not look to the Consti-
tution to determine whether the legislature is authorized 
to do an act, but only to see if it is prohibited .' [Cita-
tion.] [P] Secondly, all intendments favor the exercise of 
the Legislature's plenary authority: 'If there is any doubt 
as to the Legislature's power to act in any given case, the 
doubt should be resolved in favor of the Legislature's 
action. Such restrictions and limitations [imposed by the 
Constitution] are to be construed strictly, and are not to 
be extended to include matters not covered by the lan-
guage used.' [Citations.]" (Methodist Hosp. of Sacramen-
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to v. Saylor  (1971) 5 Cal.3d 685, 691 [97 Cal.Rptr. 1, 
488 P.2d 161], italics added.) "Specifically, the express 
enumeration of legislative powers is not an exclusion of 
others not named unless accompanied by negative terms. 
[Citations.]" (Dean v. Kuchel  (1951) 37 Cal.2d 97, 100 
[230 P.2d 811].)  

As the majority opinion impliedly recognizes, nei-
ther the language nor the intent of article XIII B conflicts 
with the exercise of legislative prerogative we review 
today. Of paramount significance, neither section 6 nor 
any other provision of article XIII B prohibits statutory 
delineation of additional  [**241]   [***98]  circum-
stances obviating reimbursement for state mandated pro-
grams. (See Dean v. Kuchel , supra , 37 Cal.2d at p. 101; 
Roth Drugs, Inc. v. Johnson  (1936) 13 Cal.App.2d 720, 
729 [57 P.2d 1022]; see also Kehrlein v. City of Oakland  
(1981) 116 Cal.App.3d 332, 338 [172 Cal.Rptr. 111].)  

Furthermore, the initiative was "[b]illed as a flexible 
way to provide discipline in government spending" by 
creating appropriations limits to restrict the amount of 
such expenditures. (County of Placer v. Corin  (1980) 
113 Cal.App.3d 443, 447 [170 Cal.Rptr. 232]; see Cal. 
Const., art. XIII B, ß 1.) By their nature, user fees do not 
affect the equation of local government spending: While 
they facilitate implementation of newly mandated state 
programs or increased levels of service, they are exclud-
ed from the "appropriations subject to limitations" calcu-
lation and its attendant budgetary constraints. (See Cal. 
Const., art. XIII B, ß 8; see also City Council v. South  
(1983) 146 Cal.App.3d 320, 334 [194 Cal.Rptr. 110]; 
County of Placer v. Corin , supra , 113 Cal.App.3d at pp. 
448-449; Cal. Const., art. XIII B, ß 3, subd. (b); cf.  Russ 
Bldg. Partnership v. City and County of San Francisco  
(1987) 199 Cal.App.3d 1496, 1505 [246 Cal.Rptr. 21] 
["fees not exceeding the reasonable cost of providing the 
service or regulatory activity for which the fee is charged 
and which are not levied for general revenue purposes, 
have been considered outside the realm of "special taxes" 
[limited by California Constitution, article XIII A]q "]; 
Terminal Plaza Corp. v. City  [*492]  and County of San 
Francisco  (1986) 177 Cal.App.3d 892, 906 [223 
Cal.Rptr. 379] [same].)  

This conclusion fully accommodates the intent of 
the voters in adopting article XIII B, as reflected in the 
ballot materials accompanying the proposition.  (See 
Amador Valley Joint Union High Sch. Dist. v. State Bd. 
of Equalization  (1978) 22 Cal.3d 208, 245-246 [149 
Cal.Rptr. 239, 583 P.2d 1281].) In general, these materi-
als convey that "[t]he goals of article XIII B, of which 
section 6 is a part, were to protect residents from exces-
sive taxation and government spending." (County of Los 
Angeles v. State of California , supra , 43 Cal.3d at p. 61; 
Huntington Park Redevelopment Agency v. Martin  
(1985) 38 Cal.3d 100, 109-110 [211 Cal.Rptr. 133, 695 

P.2d 220].) To the extent user fees are not borne by the 
general public or applied to the general revenues, they do 
not bear upon this purpose. Moreover, by imputation, 
voter approval contemplated the continued imposition of 
reasonable user fees outside the scope of article XIII B. 
(Ballot Pamp., Proposed Amends. to Cal. Const. with 
arguments to voters, Limitation of Government Appro-
priations, Special Statewide Elec. (Nov. 6, 1979), argu-
ments in favor of and against Prop. 4, p. 18 [initiative 
"WILL curb excessive user fees imposed by local gov-
ernment"  but "will NOT eliminate user fees . . ."]; see 
County of Placer v. Corin , supra , 113 Cal.App.3d at p. 
452.)  

"The concern which prompted the inclusion of sec-
tion 6 in article XIII B was the perceived attempt by the 
state to enact legislation or adopt administrative orders 
creating programs to be administered by local agencies, 
thereby transferring to those agencies the fiscal responsi-
bility for providing services which the state believed 
should be extended to the public." ( County of Los Ange-
les v. State of California , supra , 43 Cal.3d at p. 56; see 
City of Sacramento v. State of California  (1990) 50 
Cal.3d 51, 66 [266 Cal.Rptr. 139, 785 P.2d 522].) "Sec-
tion 6 had the additional purpose of precluding a shift of 
financial responsibility for carrying out governmental 
functions from the state to local agencies which had had 
their taxing powers restricted by the enactment of article 
XIII A in the preceding year and were ill equipped to 
take responsibility for any new programs." (County of 
Los Angeles v. State of California , supra , 43 Cal.3d at 
p. 61.) An exemption from reimbursement for state man-
dated programs for which local governments are author-
ized to charge offsetting user fees does not frustrate or 
compromise these goals or otherwise disturb the balance 
of local government financing  [**242]   [***99]  and 
expenditure. 2 (See County of Placer v. Corin , supra , 
113 Cal.App.3d at p. 452,  [*493]  fn. 7.) Article XIII B, 
section 8, subdivision (c), specifically includes regulato-
ry licenses, user charges, and user fees in the appropria-
tions limitation equation only "to the extent that those 
proceeds exceed the costs reasonably borne by [the gov-
ernmental] entity in providing the regulation, product, or 
service . . . ."  
 

2   This conclusion also accords with the tradi-
tional and historical role of user fees in promot-
ing the multifarious functions of local govern-
ment by imposing on those receiving a service 
the cost of providing it. (Cf. County of Placer v. 
Corin , supra , 113 Cal.App.3d at p. 454 ["Spe-
cial assessments, being levied only for improve-
ments that benefit particular parcels of land, and 
not to raise general revenues, are simply not the 
type of exaction that can be used as a mechanism 
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for circumventing these tax relief provisions. [Ci-
tation.]"].)  

 The self-executing nature of article XIII B does not 
alter this analysis. "It has been uniformly held that the 
legislature has the power to enact statutes providing for 
reasonable regulation and control of rights granted under 
constitutional provisions. [Citations.]" ( Chesney v. 
Byram  (1940) 15 Cal.2d 460, 465 [101 P.2d 1106].) 
""Legislation may be desirable, by way of providing 
convenient remedies for the protection of the right se-
cured, or of regulating the claim of the right so that its 
exact limits may be known and understood; but all such 
legislation must be subordinate to the constitutional pro-
vision, and in furtherance of its purpose, and must not in 
any particular attempt to narrow or embarrass it." [Cita-
tions.]'" ( Id ., at pp. 463-464; see also County of Contra 
Costa v. State of California  (1986) 177 Cal.App.3d 62, 
75 [222 Cal.Rptr. 750].) Section 17556(d) is not "merely 
[a] transparent attempt[] to do indirectly that which can-
not lawfully be done directly." ( Carmel Valley Fire Pro-
tection Dist. v. State of California  (1987) 190 
Cal.App.3d 521, 541 [234 Cal.Rptr. 795].) On the con-
trary, it creates no conflict with the constitutional di-
rective it subserves. Hence, rather than pursue an inter-
pretive expedient, this court should expressly declare that 
it operates as a valid legislative implementation thereof.  

"[Initiative] provisions of the Constitution and of 
charters and statutes should, as a general rule, be liberal-
ly construed in favor of the reserved power. [Citations.] 
As opposed to that principle, however, 'in examining and 
ascertaining the intention of the people with respect to 
the scope and nature of those . . . powers, it is proper and 
important to consider what the consequences of applying 
it to a particular act of legislation would be, and if upon 
such consideration it be found that by so applying it the 
inevitable effect would be greatly to impair or wholly 
destroy the efficacy of some other governmental power, 
the practical application of which is essential and, per-

haps, . . . indispensable, to the convenience, comfort, and 
well-being of the inhabitants of certain legally estab-
lished districts or subdivisions of the state or of the 
whole state, then in such case the courts may and should 
assume that the people intended no such result to flow 
from the application of those powers and that they do not 
so apply.' [Citation.]" ( Hunt v. Mayor & Council of Riv-
erside  (1948) 31 Cal.2d 619, 628-629 [191 P.2d 426].)  

 [*494]  This court is not infrequently called upon to 
resolve the tension of apparent or actual conflicts in the 
express will of the people. 3 Whether that expression 
emanates directly from the ballot or indirectly through 
legislative implementation, each deserves our fullest 
estimation and effectuation. Given the historical and 
abiding role of government by initiative, I decline to cir-
cumvent that responsibility and accept uncritically the 
Legislature's self-validating statutory scheme as the basis 
for approving  [***100]  the exercise  [**243]  of its 
prerogative. It is not enough to say a broader constitu-
tional analysis yields the same result and therefore is 
unnecessary. We provide a higher quality of justice har-
monizing rather than ignoring the divers voices of the 
people, for such is the nature of our office.   
 

3   See, e.g., Zumwalt v. Superior Court  (1989) 
49 Cal.3d 167 [260 Cal.Rptr. 545, 776 P.2d 247]; 
Los Angeles County Transportation Com. v. 
Richmond  (1982) 31 Cal.3d 197 [182 Cal.Rptr. 
324, 643 P.2d 941]; California Housing Finance 
Agency v. Patitucci  (1978) 22 Cal.3d 171 [148 
Cal.Rptr. 875, 583 P.2d 729]; California Housing 
Finance Agency v. Elliott  (1976) 17 Cal.3d 575 
[131 Cal.Rptr. 361, 551 P.2d 1193]; Blotter v. 
Farrell  (1954) 42 Cal.2d 804 [270 P.2d 481]; 
Dean v. Kuchel , supra , 37 Cal.2d 97; Hunt v. 
Mayor & Council of Riverside , supra , 31 Cal.2d 
619.  
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SUMMARY:  
 
CALIFORNIA OFFICIAL REPORTS SUMMARY  

The trial court issued a writ of mandate directing the 
Commission on State Mandates to set aside its decisions 
affirming its executive director's rejections of test claims 
presented by a county and several cities and to consider 
fully the test claims and determine whether the county 
and the cities were entitled to reimbursement without 
consideration of Gov. Code, ß 17516, subd. (c). The 
county and the cities sought reimbursement for carrying 
out obligations required by a National Pollutant Dis-
charge Elimination System Permit for municipal storm-
water and urban runoff discharges that was issued by the 
Regional Water Quality Control Board (Regional Water 
Board), Los Angeles Region. (Superior Court of Los 
Angeles County, Nos. BS089769 and BS089785, Victo-
ria G. Chaney, Judge.) 

The Court of Appeal affirmed the judgment, holding 
that Gov. Code, ß 17516, subd. (c), is unconstitutional to 
the extent that it exempts regional water boards from the 

constitutional state mandate subvention requirement. Its 
creation of an exception for regional water boards, which 
are state agencies, contravenes the plain, unequivocal, 
and all-inclusive reference to "any state agency" in Cal. 
Const., art. XIII B, ß 6. Moreover, a contrary conclusion 
was not compelled by virtue of the fact that ß 17516, 
subd. (c), essentially mirrors the language of Rev. & Tax. 
Code, ß 2209, subd. (c). A statute cannot trump the con-
stitution. The court found persuasive the commission's 
position that should the court conclude ß 17516, subd. 
(c), was unconstitutional, the appropriate remedy was to 
afford the commission the opportunity to pass on the 
merits of the subject test claims on the issues of whether: 
(1) the subject permit qualified as a state mandated pro-
gram under Cal. Const., art. XIII B, ß 6; (2) the permit 
amounted to a new program or higher level of service; 
and (3) the permit imposed costs on local entities (Gov.  
[*899]  Code, ßß 17514, 17556). A cross-appeal filed by 
the county and the cities was premised on the theory that 
if subvention of funds from the commission was fore-
closed by ß 17516, subd. (c), they were entitled to pursue 
an independent action against the Regional Water Board, 
Los Angeles Region. Accordingly, the court concluded 
that the cross-appeal, which was simply protective in 
nature, was moot. (Opinion by Aldrich, J., with Klein, P. 
J., and Croskey, J., concurring.)  
 
HEADNOTES  
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CALIFORNIA OFFICIAL REPORTS HEADNOTES 
Classified to California Digest of Official Reports  
 
(1) State of California ß 11--Fiscal Matters--
Reimbursement to Local Governments--New Pro-
grams and Services--Subvention.--"Subvention" gener-
ally means a grant of financial aid or assistance, or a sub-
sidy. As used in connection with state-mandated costs, 
the basic legal requirements of subvention can be easily 
stated; it is in the application of the rule that difficulties 
arise. Essentially, the constitutional rule of state subven-
tion provides that the state is required to pay for any new 
governmental programs, or for higher levels of service 
under existing programs, that it imposes upon local gov-
ernmental agencies. This does not mean that the state is 
required to reimburse local agencies for any incidental 
cost that may result from the enactment of a state law; 
rather, the subvention requirement is restricted to gov-
ernmental services which the local agency is required by 
state law to provide to its residents. The subvention re-
quirement is intended to prevent the state from transfer-
ring the costs of government from itself to local agen-
cies. Reimbursement is required when the state freely 
chooses to impose on local agencies any peculiarly gov-
ernmental cost which they were not previously required 
to absorb. The subvention requirement of Cal. Const., 
art. XIII B, ß 6, is triggered if the Legislature or any state 
agency mandates a new program or higher level of ser-
vice (art. XIII B, ß 6). Such requirement is inapplicable 
where the additional costs on local governments are im-
posed by a federal mandate, i.e., the federal government. 
Article XIII B, ß 9, subd. (b), defines federally mandated 
appropriations as those required to comply with man-
dates of the courts or the federal government which, 
without discretion, require an expenditure for additional 
services or which unavoidably make the provision of 
existing services more costly. [*900]  
 
(2) State of California ß 11--Fiscal Matters--
Reimbursement to Local Governments--New Pro-
grams and Service--Subvention--Procedure for 
Claims.--Whether a particular cost incurred by a local 
government arises from carrying out a state mandate for 
which subvention is required under Cal. Const., art. XIII 
B, ß 6, is a matter for the Commission on State Mandates 
to determine in the first instance. A local government 
initiates the process for subvention under art. XIII B, ß 6, 
by filing a claim with the commission (Gov. Code, ß 
17521). The initial claim is referred to as a test claim (ß 
17521). The provisions of Gov. Code, ß 17500 et seq., 
provide the sole and exclusive procedure by which a 
local agency may claim reimbursement for costs mandat-
ed by the state as required by art. XIII B, ß 6 (Gov. Code, 
ß 17552). The Legislature has created a quasi-judicial 
body called the Commission on State Mandates, Gov. 

Code, ß 17525, to hear and decide upon any claim by a 
local government that the local government is entitled to 
be reimbursed by the state for costs as required by Cal. 
Const., art. XIII B, ß 6 (Gov. Code, ß 17551, subd. (a)). 
It has defined "costs" as costs mandated by the state--any 
increased costs that the local government is required to 
incur as a result of any statute, or any executive order 
implementing any statute, which mandates a new pro-
gram or higher level of service of any existing program 
within the meaning of Cal. Const., art. XIII B, ß 6 (Gov. 
Code, ß 17514). Finally, in Gov. Code, ß 17556, subd. 
(d), it has declared that the commission shall not find 
costs mandated by the state if, after a hearing, the com-
mission finds that the local government has the authority 
to levy service charges, fees, or assessments sufficient to 
pay for the mandated program or increased level of ser-
vice. 
 
(3) Limitation of Actions ß 28--Defenses--Raising by 
Demurrer--Forfeiture.--The time bar of a statute of 
limitations may be raised by demurrer where the com-
plaint discloses on its face that the statute of limitations 
has run on the causes of action stated in the complaint, 
for the reason that it fails to state facts sufficient to con-
stitute a cause of action. Forfeiture of a time-bar defense 
transpires by the failure to raise the applicable statute of 
limitations in the answer. 
 
(4) Mandamus and Prohibition ß 57--Mandamus--
Time Limits.--If a time limit in a mandamus proceeding 
is held to be jurisdictional, estoppel or waiver cannot 
extend the time. 
 
(5) Limitation of Actions ß 5--Validity, Construction, 
and Application of Statutes--Challenge to Constitu-
tionality--State Funding Statute.--The time bar of Code 
Civ. Proc., ß 341.5, applies to a challenge to the  [*901]  
constitutionality of any statute relating to state funding 
for counties and other local governmental entities, not to 
a challenge to an action by an administrative agency. 
 
(6) Pollution and Conservation Laws ß 5--Water Pol-
lution--Statewide Program for Quality Control--
Administration by Regional Water Quality Control 
Boards--Issuance of Discharge Permits.--Part of the 
federal Clean Water Act (33 U.S.C. ß 1251 et seq.) is the 
National Pollutant Discharge Elimination System 
(NPDES), the primary means for enforcing effluent limi-
tations and standards under the Clean Water Act. The 
NPDES sets out the conditions under which the federal 
Environmental Protection Agency or a state with an ap-
proved water quality control program can issue permits 
for the discharge of pollutants in wastewater (33 U.S.C. 
ß 1342(a) & (b)). In California, wastewater discharge 
requirements established by the Regional Water Quality 
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Control Boards are the equivalent of the NPDES permits 
required by federal law (Wat. Code, ß 13374). Califor-
nia's Porter-Cologne Act (Wat. Code, ß 13000 et seq.) 
establishes a statewide program for water quality control. 
Nine regional water boards, overseen by the State Water 
Board, administer the program in their respective regions 
(Wat. Code, ßß 13140, 13200 et seq., 13240, and 13301). 
Wat. Code, ßß 13374 and 13377, authorize the regional 
water board to issue federal NPDES permits for five-year 
periods (33 U.S.C. ß 1342, subd. (b)(1)(B)). 
 
(7) Constitutional Law ß 13--Construction of Consti-
tutions--Language of Enactment--Voters' Intent.--In 
construing the meaning of Cal. Const., art. XIII B, ß 6, a 
court's inquiry is not focused on what the Legislature 
intended in adopting the former statutory reimbursement 
scheme, but rather on what the voters meant when they 
adopted art. XIII B, ß 6. To determine this intent, the 
court must look to the language of the provision itself. 
 
(8) State of California ß 11--Fiscal Matters--
Reimbursement to Local Governments--New Pro-
grams and Services--Subvention.--The subvention re-
quirement of Cal. Const., art. XIII B, ß 6, applies when-
ever the Legislature or any state agency mandates a new 
program or higher level of service. The all-encompassing 
"any state agency" language defeats any perceived pre-
sumption that the electorate intended to incorporate into 
art. XIII B, ß 6, the exclusion of a particular state agency 
from its subvention requirement. [*902]  
 
(9) State of California ß 11--Fiscal Matters--
Reimbursement to Local Governments--New Pro-
grams and Services--Subvention--Unconstitutionality 
of Conflicting Statute--Order Issued by Regional Wa-
ter Board.--The constitutional infirmity of Gov. Code, ß 
17516, subd. (c), is readily apparent from its plain lan-
guage that the definition of "executive order" does not 
include any order, plan, requirement, rule, or regulation 
issued by the State Water Board or by any regional water 
quality control board pursuant to division 7 (commenc-
ing with Wat. Code, ß 13000) of the Water Code (ß 
17516, subd. (c)). This exclusion of any order issued by 
any regional water board contravenes the clear, unequiv-
ocal intent of Cal. Const., art. XIII B, ß 6, that subven-
tion of funds is required whenever any state agency 
mandates a new program or higher level of service on 
any local government (ß 17516, subd. (c)). Therefore, ß 
17516, subd. (c), is unconstitutional to the extent it ex-
cludes any order issued by any regional water board pur-
suant to division 7 (commencing with Wat. Code, ß 
13000) of the Water Code from the definition of "execu-
tive order." This conclusion leads to the further conclu-
sion that whether one or both of the subject two obliga-
tions constitutes a state mandate necessitating subvention 

of funds under Cal. Const., art. XIII B, ß 6, is an issue 
that must in the first instance be resolved by the Com-
mission on State Mandates. 
 
(10) State of California ß 11--Fiscal Matters--
Reimbursement to Local Governments--New Pro-
grams and Services--Subvention--Unconstitutionality 
of Conflicting Statute--Order Issued by Regional Wa-
ter Board--Remedy.--Because Gov. Code, ß 17516, 
subd. (c), is unconstitutional to the extent it purports to 
exempt orders issued by regional water quality control 
boards from the definition of "executive orders" for 
which subvention of funds to local governments for car-
rying out state mandates is required pursuant to Cal. 
Const., art. XIII B, ß 6, a trial court properly issued a 
writ of mandate directing the Commission on State Man-
dates to resolve four test claims presented by a county 
and several cities on the merits without reference to ß 
17516, subd. (c). 

[5 Witkin, Cal. Procedure (4th ed. 1997) Pleading, ß 
1043; 9 Witkin, Summary of Cal. Law (10th ed. 2005) 
Taxation, ß 119 et seq.] 
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and Judith A. Fries, Principal Deputy County Counsel, 
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Los Angeles County Flood Control District. [*903]  
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Plaintiffs and Appellants County of Los Angeles, Los 
Angeles County Flood Control District and Cities of 
Commerce, Carson, Downey, Hawaiian Gardens, Mon-
tebello, Santa Fe Springs, Signal Hill, Artesia, Beverly 
Hills, La Mirada, Monrovia, Norwalk, Rancho Palos 
Verdes, San Marino and Westlake Village. 
 
Thomas F. Casey III, County Counsel (San Mateo) and 
Miruni Soosaipillai, Deputy County Counsel for 
City/County Association of Governments of San Mateo 
County as Amicus Curiae on behalf of Plaintiffs and 
Appellants. 
 
Morrison & Foerster and Robert L. Falk for Bay Area 
Stormwater Management Agencies Association as Ami-
cus Curiae on behalf of Plaintiffs and Appellants. 
 
Camille Shelton and Eric D. Feller for Defendant and 
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Angeles Region as Amicus Curiae on behalf of Defend-
ant and Appellant.   
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No apperance for Real Party in Interest and Respondent. 
 
JUDGES: Aldrich, J., with Klein, P. J., and Croskey, J., 
concurring.   
 
OPINION BY: Aldrich 
 
OPINION 

 [**764]  ALDRICH, J.-- 
 
INTRODUCTION  

The California Commission on State Mandates (the 
Commission) appeals from the judgment entered follow-
ing the partial grant of cross-motions for judgment on the 
pleadings. The County of Los Angeles, the Los Angeles 
County Flood Control District, and the Cities of Com-
merce, Carson, Downey, Hawaiian Gardens, Montebello, 
Santa Fe Springs, Signal Hill, Artesia, Beverly Hills, La 
Mirada, Monrovia, Norwalk, Rancho Palos Verdes, San 
Marino and Westlake Village (collectively, Coun-
ty/Cities) filed a cross-appeal from the judgment. 

In 2001, the Regional Water Quality Control Board 
(Regional Water Board), Los Angeles Region, issued a 
National Pollutant Discharge Elimination System 
(NPDES) permit for municipal stormwater and urban 
runoff discharges, which obligated County/Cities to in-
spect industrial, [*904]  commercial, and construction 
water treatment facilities (which obligation Coun-
ty/Cities claim [***3]  the state previously performed) 
and to install and maintain trash receptacles at transit 
stops. 

County/Cities presented "test claims" 1 to the execu-
tive director of the Commission  [**765]  seeking reim-
bursement for carrying out these obligations pursuant to 
the constitutional requirement for subvention arising 
from a state mandate (Cal. Const., art. XIII B, ß 6). The 
executive director returned the claims unadjudicated, 
because they did not involve an executive order under 
section 17516 of the Government Code (Section 
17516(c)). In denying the appeals of County/Cities, the 
Commission noted it was without authority to declare a 
statute unconstitutional and concluded that Section 
17516(c) excludes from the subvention requirement any 
order, which includes a permit, issued by the Regional 
Water Boards of the State Water Resources Control 
Board (State Water Board). 
 

1    " 'Test claim' means the first claim filed with 
the commission alleging that a particular statute 
or executive order imposes costs mandated by the 
state." (Gov. Code, ß 17521.)  

 [***4]  Section 6 of article XIII B of the California 
Constitution (article XIII B, section 6) provides in perti-
nent part: "Whenever the Legislature or any state agency 
mandates a new program or higher level of service on 
any local government, the State shall provide a subven-
tion of funds to reimburse that local government for the 
costs of the program or increased level of service ... ." 
(Italics added.) 

As we shall discuss, Section 17516(c) is unconstitu-
tional to the extent it exempts Regional Water Boards 
from the constitutional state mandate subvention re-
quirement. Its creation of an exception for Regional Wa-
ter Boards, which are state agencies, contravenes the 
plain, unequivocal, and all-inclusive reference to "any 
state agency" in article XIII B, section 6. Moreover, a 
contrary conclusion is not compelled by virtue of the fact 
that Section 17516(c) essentially mirrors the language of 
section 2209, subdivision (c) (ß 2209(c)) of the Revenue 
and Taxation Code. A statute cannot trump the Constitu-
tion. 

We decline to consider the Commission's new claim 
that the constitutional challenge to Section 17516(c) by 
County/Cities is barred by the 90-day limitation period 
[***5]  of section 341.5 of the Code of Civil Procedure. 
This statute of limitations defense, which should have 
been raised before the trial court, is not cognizable on 
this appeal. [*905]  

 The Commission urges that should this court con-
clude Section 17516(c) is unconstitutional, the appropri-
ate remedy is to afford the Commission the opportunity 
to pass on the merits of the subject test claims on the 
issues of whether (1) the subject permit qualifies as a 
state-mandated program under article XIII B, section 6; 
(2) the permit amounts to a new program or higher level 
of service; and (3) the permit imposes costs on local enti-
ties (Gov. Code, ßß 17514, 17556). We find its position 
persuasive. 

The cross-appeal filed by County/Cities is premised 
on the theory that if subvention of funds from the Com-
mission is foreclosed by Section 17516(c), County/Cities 
are entitled to pursue an independent action against the 
Regional Water Board, Los Angeles Region (LA Re-
gional Water Board). This cross-appeal, which is simply 
protective in nature, is moot. 

In sum, we uphold the trial court's issuance of a writ 
of mandate directing the Commission [***6]  to set aside 
its decisions affirming its executive director's rejections 
of the subject test claims and to consider fully these test 
claims and determine whether County/Cities are entitled 
to reimbursement without consideration of Section 
17516(c), and we affirm the judgment in its entirety.  
 
BACKGROUND  
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1. Article XIII B, Section 6, Subvention of Funds for State 
Mandates  

"The electorate approved Proposition 4 in 1979, thus 
adding article XIII B to the state Constitution.  [**766]  
While the earlier Proposition 13 limited the state and 
local governments' power to increase taxes (see Cal. 
Const., art. XIII A, added by initiative measure in Prima-
ry Elec. (June 6, 1978)), Proposition 4, the so-called 
'Spirit of 13,' imposed a complementary limit on the rate 
of growth in governmental spending." (San Francisco 
Taxpayers Assn. v. Board of Supervisors (1992) 2 
Cal.4th 571, 574 [7 Cal. Rptr. 2d 245, 828 P.2d 147].) 
This measure also "provided [for] reimbursement to local 
governments for the costs of complying with certain re-
quirements mandated by the state." (Long Beach Unified 
Sch. Dist. v. State of California (1990) 225 Cal. App. 3d 
155, 172 [275 Cal. Rptr. 449].) 

"[V]oters were told [***7]  that section 6 of Proposi-
tion 4 was intended to prevent state government attempts 
'to force programs on local governments without the state 
paying for them.' (Ballot Pamp., Special Statewide Elec. 
[(Nov. 6, 1979)] p. 18.)" (County of Sonoma v. Commis-
sion on State Mandates (2000) 84 Cal.App.4th 1264, 
1282 [101 Cal. Rptr. 2d 784]; see also County of Los 
Angeles v. State of California (1987) 43 Cal.3d 46, 56 
[233 Cal. Rptr. 38, 729 P.2d 202] [intent was not all local 
costs arising from compliance with state law to be reim-
bursable; rather, intent was to prevent "the perceived  
[*906]  attempt by the state to enact legislation or adopt 
administrative orders creating programs to be adminis-
tered by local agencies, thereby transferring to those 
agencies the fiscal responsibility for providing services 
which the state believed should be extended to the pub-
lic"].)  

"Section 6 was included in article XIII B in recogni-
tion that article XIII A of the Constitution severely re-
stricted the taxing powers of local governments. [Cita-
tion.] The provision was intended to preclude the state 
from shifting financial responsibility for carrying out 
governmental functions onto local entities that were ill 
equipped [***8]  to handle the task. [Citations.] Specifi-
cally, it was designed to protect the tax revenues of local 
governments from state mandates that would require 
expenditure of such revenues. Thus, although its lan-
guage broadly declares that the 'state shall provide a sub-
vention of funds to reimburse ... local government for the 
costs [of a state-mandated new] program or higher level 
of service,' read in its textual and historical context sec-
tion 6 of article XIII B requires subvention only when 
the costs in question can be recovered solely from tax 
revenues." (County of Fresno v. State of California 
(1991) 53 Cal.3d 482, 487 [280 Cal. Rptr. 92, 808 P.2d 
235], original italics; see also Lucia Mar Unified School 

Dist. v. Honig (1988) 44 Cal.3d 830, 836, fn. 6 [244 Cal. 
Rptr. 677, 750 P.2d 318] [a reimbursement requirement 
was "enshrined in the Constitution ... to provide local 
entities with the assurance that state mandates would not 
place additional burdens on their increasingly limited 
revenue resources"].) 

Article XIII B, section 6 provides: "(a) Whenever 
the Legislature or any state agency mandates a new pro-
gram or higher level of service on any local government, 
the State [***9]  shall provide a subvention of funds to 
reimburse that local government for the costs of the pro-
gram or increased level of service, except that the Legis-
lature may, but need not, provide such a subvention of 
funds for the following mandates. [∂] (1) Legislative 
mandates requested by the local agency affected. [∂] (2) 
Legislation defining a new crime or changing an existing 
definition of a crime. [∂] (3) Legislative mandates enact-
ed prior to January 1, 1975, or executive orders or regu-
lations initially implementing legislation enacted prior to 
January 1, 1975." 

(1) " 'Subvention' generally means a grant of finan-
cial aid or assistance, or a  [**767]  subsidy. [Citation.] 
As used in connection with state-mandated costs, the 
basic legal requirements of subvention can be easily stat-
ed; it is in the application of the rule that difficulties 
arise.  

"Essentially, the constitutional rule of state subven-
tion provides that the state is required to pay for any new 
governmental programs, or for higher levels of service 
under existing programs, that it imposes upon local gov-
ernmental agencies. [Citation.] This does not mean that 
the state is required to  [*907]  reimburse local agencies 
for any incidental [***10]  cost that may result from the 
enactment of a state law; rather, the subvention require-
ment is restricted to governmental services which the 
local agency is required by state law to provide to its 
residents. [Citation.] The subvention requirement is in-
tended to prevent the state from transferring the costs of 
government from itself to local agencies. [Citation.] Re-
imbursement is required when the state 'freely chooses to 
impose on local agencies any peculiarly "governmental" 
cost which they were not previously required to absorb.' 
[Citation.]" (Hayes v. Commission on State Mandates 
(1992) 11 Cal.App.4th 1564, at 1577-1578 [15 Cal. Rptr. 
2d 547].) 

The subvention requirement of article XIII B, sec-
tion 6 is triggered if "the Legislature or any state agency" 
mandates a new program or higher level of service. (Art. 
XIII B, ß 6.) Such requirement is inapplicable where the 
additional costs on local governments are imposed by a 
federal mandate, i.e., the federal government. Article 
XIII B, section 9, subdivision (b) of the California Con-
stitution, defines federally mandated appropriations as 
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those "required to comply with mandates of the courts or 
the federal government which, without discretion, 
[***11]  require an expenditure for additional services or 
which unavoidably make the provision of existing ser-
vices more costly." 2 (Italics added.) 
 

2    "In 1980, after the adoption of article XIII B, 
[the Legislature] amended the statutory definition 
of 'costs mandated by the federal government' to 
provide that these include 'costs resulting from 
enactment of a state law or regulation where fail-
ure to enact such law or regulation to meet specif-
ic federal program or service requirements would 
result in substantial monetary penalties or loss of 
funds to public or private persons in the state. ...' 
(Rev. & Tax. Code, ß 2206, italics added; Stats. 
1980, ch. 1256, ß 3, p. 4247.)" (City of Sacra-
mento v. State of California (1990) 50 Cal.3d 51, 
75 [266 Cal. Rptr. 139, 785 P.2d 522].) 

There is no precise formula or rule for de-
termining whether the "costs" are the product of a 
federal mandate. Our Supreme Court explained: 
"Given the variety of cooperative federal-state-
local programs, we here attempt no final test for 
'mandatory' versus 'optional' compliance with 
federal law. A determination in each case must 
depend on such factors as the nature and purpose 
of the federal program; whether its design sug-
gests an intent to coerce; when state and/or local 
participation began; the penalties, if any, assessed 
for withdrawal or refusal to participate or com-
ply; and any other legal and practical conse-
quences of nonparticipation, noncompliance, or 
withdrawal. Always, the courts and the Commis-
sion must respect the governing principle of arti-
cle XIII B, section 9(b): neither state nor local 
agencies may escape their spending limits when 
their participation in federal programs is truly 
voluntary." (City of Sacramento v. State of Cali-
fornia, supra, 50 Cal.3d at p. 76.)  

 
 [***12] 2. Existence of State Mandate Matter for the 
Commission  

(2) Whether a particular cost incurred by a local 
government arises from carrying out a state mandate for 
which subvention is required under article XIII B, sec-
tion 6, is a matter for the Commission to determine in the 
first instance. [*908]  

 A local government initiates the process for subven-
tion under article XIII B, section 6 by filing a claim with 
the Commission. (Gov. Code, ß 17521;  [**768]  cf. 
County of San Diego v. State of California (1997) 15 
Cal.4th 68, 89 [61 Cal. Rptr. 2d 134, 931 P.2d 312] [fu-
tility exception to exhaustion of administrative remedies 

doctrine applicable to failure to file claim before Com-
mission].) The initial claim is referred to as a "test 
claim." (Gov. Code, ß 17521.)  

"The Legislature enacted Government Code sections 
17500 through 17630 to implement article XIII B, sec-
tion 6. (Gov. Code, ß 17500.)" (County of Fresno v. State 
of California, supra, 53 Cal. 3d at p. 484.) The provi-
sions of Government Code section 17500 et seq. "pro-
vide the sole and exclusive [***13]  procedure by which 
a local agency ... may claim reimbursement for costs 
mandated by the state as required by" article XIII B, sec-
tion 6. (Gov. Code, ß 17552.) 

"It created a 'quasi-judicial body' (ibid.) called the 
Commission on State Mandates ... ([Gov. Code], ß 
17525) to 'hear and decide upon [any] claim' by a local 
government that the local government 'is entitled to be 
reimbursed by the state for costs' as required by article 
XIII B, section 6. (Gov. Code, ß 17551, subd. (a).) It 
defined 'costs' as 'costs mandated by the state'--'any in-
creased costs' that the local government 'is required to 
incur ... as a result of any statute ... , or any executive 
order implementing any statute ... , which mandates a 
new program or higher level of service of any existing 
program' within the meaning of article XIII B, section 6. 
(Gov. Code, ß 17514.) Finally, in section 17556(d) it 
declared that 'The commission shall not find costs man-
dated by the state ... if, after a hearing, the commission 
finds that' the local government 'has the authority to levy 
service charges, fees,  [***14]  or assessments sufficient 
to pay for the mandated program or increased level of 
service.' " (County of Fresno v. State of California, su-
pra, 53 Cal. 3d at p. 484.) 
 
3. Regional Water Board Order Not "Executive Order"  

Section 17516(c) defines, in pertinent part, an " 
'[e]xecutive order' [as] any order, plan, requirement, rule, 
or regulation issued by ... [∂] ... [∂] ... [a]ny agency ... of 
state government, " except an " '[e]xecutive order' does 
not include any order, plan, requirement, rule, or regula-
tion issued by the State Water ... Board or by any region-
al water ... board pursuant to Division 7 (commencing 
with Section 13000) of the Water Code." 3 (Added by 
Stats. 1984, ch. 1459, ß 1, p. 5113.)  
 

3    Section 17516(c) further provides: "It is the 
intent of the Legislature that the State Water ... 
Board and regional water ... boards will not adopt 
enforcement orders against publicly owned dis-
chargers which mandate major waste water 
treatment facility construction costs unless feder-
al financial assistance and state financial assis-
tance pursuant to the Clean Water Bond Act of 
1970 and 1974, is simultaneously made available. 
'Major' means either a new treatment facility or 
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an addition to an existing facility, the cost of 
which is in excess of 20 percent of the cost of re-
placing the facility." 

LA Regional Water Board argues the trial 
court's ruling sustaining its demurrer to the fourth 
cause of action for a writ of mandate directing it 
to delete the subject two obligations under the 
permit as violative of Government Code section 
17516 should be upheld, because section 17516 
"applies to construction of major waste treatment 
facilities, not trash receptacles or inspections." 
This analysis, however, is inconsistent with the 
plain language of section 17516 in its entirety.  

 [*909]  

  [***15]  In light of the above definition, the subject 
permit issued by an order of the LA Regional Water 
Board cannot constitute an "executive order implement-
ing any statute, ... which mandates a new program or 
higher level of service of an existing program within the 
meaning of" the article XIII B, section 6  [**769]  re-
quirement of subvention of funds to local governments 
for carrying out a state mandate. (Gov. Code, ß 17514.) 
 
4. Procedural Posture  

LA Regional Water Board issued order No. 01-182, 
which adopted NPDES permit No. CAS004001 (Permit). 
This Permit imposed two obligations on County/Cities 
for the purpose of regulating municipal stormwater and 
urban runoff discharges in Los Angeles County. The first 
required County/Cities to inspect industrial, commercial, 
and construction sites to ensure compliance with the law, 
and the other required County/Cities to install and main-
tain trash receptacles at transit stops. 

County/Cities filed four test claims, i.e., test claims 
03-TC-04, 03-TC-19, 03-TC-20, and 03-TC-21, seeking 
reimbursement of costs for carrying out these obliga-
tions. The executive director rejected these test claims as 
excluded from subvention [***16]  pursuant to Section 
17516(c). 

In the administrative appeals, the Commission found 
it was bound by Section 17516(c), upheld its executive 
director's decision, and denied the appeals. 

In their amended and consolidated petitions and 
complaints, County/Cities sought, among other things: 
(1) An order requiring the State to reimburse them for 
the new programs or higher level of service under the 
Permit or, alternatively, to allow them to offset payment 
of permit and other fees or moneys owed or to be trans-
ferred to the state against their costs; (2) an order enjoin-
ing state from refusing to reimburse them in the future; 
or, alternatively, (3) a peremptory writ of mandate direct-
ing the Commission to accept their test claims and find 

they are entitled to reimbursement; (4) a declaration that 
Government Code section 17516 is unconstitutional; (5) 
a peremptory writ of mandate directing LA Regional 
Water Board either to delete or not  [*910]  enforce the 
subject obligations under the Permit; and (6) a stay of the 
challenged portions of the permit. 

The Commission and County/Cities filed cross-
motions for judgment on the pleadings. The trial court 
granted the Commission's motion as to the second cause 
of action for declaratory [***17]  relief. The court ex-
plained: "The only actual controversy between [Coun-
ty/Cities] and [Commission] is whether [County/Cities]' 
claims should be deemed reimbursable. The sole and 
exclusive procedure by which to adjudicate this contro-
versy is a mandate action under Code of Civil Procedure 
section 1094.5. ([Government Code s]ections 17552, 
17559.) The only pertinent relief under ... section 1094.5 
is a finding that [the Commission] 'has not proceeded in 
the manner required by law.' Declaratory relief is not 
available." 

After construing the motion addressed to the third 
cause of action as a motion to strike improper requested 
relief, the court granted the motion and struck that part of 
the third cause of action requesting an order directing the 
Commission to find their claims to be reimbursable on 
the ground "[t]he court has no power at this time to do 
so. [Citations.]" 

Turning to County/Cities' motion for judgment on 
the pleadings, the trial court granted the motion as to the 
third cause of action for extraordinary writ relief, except 
as to the stricken request for improper relief. 4  
 

4    In the third cause of action, County/Cities 
sought a writ of mandate (Code Civ. Proc., ß 
1094.5) compelling a court finding that Govern-
ment Code section 17516 was unconstitutional on 
its face or as applied in this action and directing 
the Commission to accept their test claims for fil-
ing and approving them for reimbursement.  

 [***18]  The court found that to the extent Section 
17516(c) excepted the orders of Regional  [**770]  The 
Water Boards from the definition of "executive orders," 
Section 17516(c) was unconstitutional in that it expressly 
contravened article XIII B, section 6. The court ordered 
the Commission to set aside its order affirming its execu-
tive director's rejections of the four test claims and to 
consider these claims on the merits. 

In granting in part County/Cities' petitions for a writ 
of mandate, the trial court found the Commission, 
"though it proceeded as required by statutory law, as it 
was constrained to do, has not proceeded as required by 
superior constitutional law. (Code Civ. Proc., [ß ]1094.5, 
subd. (a).) The question whether [County/Cities] state 
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valid claims for reimbursement must be remanded to 
[C]ommission, which is ordered to consider [these] 
claims on their merits. [Citations.]" [*911]  

 A peremptory writ of mandate was issued on May 
24, 2005. Judgment was entered the same date. This ap-
peal and cross-appeal followed. 
 
STANDARD OF REVIEW   

"The standard for reviewing a judgment on the 
pleadings is settled: 'A motion for judgment on the plead-
ings is the equivalent [***19]  of a general demurrer but 
is made after the time for demurrer has expired. The 
rules governing demurrers apply. [Citation.] The grounds 
for a motion for judgment on the pleadings must appear 
on the face of the challenged complaint or be based on 
facts which the court may judicially notice. [Citations.] 
On review we must determine if the complaint states a 
cause of action as a matter of law.' [Citation.] 'We review 
the complaint de novo to determine whether [it] alleges 
facts sufficient to state a cause of action under any legal 
theory. [Citation.]' [Citation.]" (McCormick v. Travelers 
Ins. Co. (2001) 86 Cal.App.4th 404, 408 [103 Cal. Rptr. 
2d 258].) 

"In reviewing the trial court's ruling on a writ of 
mandate, the appellate court is ordinarily confined to an 
inquiry as to whether the findings and judgment of the 
trial court are supported by substantial evidence. (Evans 
v. Unemployment Ins. Appeals Bd. (1985) 39 Cal.3d 398, 
407 [216 Cal. Rptr. 782, 703 P.2d 122].) However, 
where the facts are undisputed and the issues present 
questions of law, the appellate court is not bound by the 
trial court's decision but may make its own determina-
tion. (Ibid.)" (Connell v. Superior Court (1997) 59 
Cal.App.4th 382, 394 [69 Cal. Rptr. 2d 231].) 
 
 [***20] DISCUSSION  
 
1. Defense of Statute of Limitations Forfeited  

On appeal for the first time, the Commission asserts 
the challenge of County/Cities to the constitutionality of 
Section 17156(c) is barred by the 90-day limitation peri-
od of section 341.5 of the Code of Civil Procedure, 
which governs the timeliness of actions challenging the 
constitutionality of state funding for municipalities, 
school districts, special districts, and local agencies. 

Code of Civil Procedure section 341.5 provides: 
"Notwithstanding any other provision of law, any action 
or proceeding in which a county, city, city and county, 
school district, special district, or any other local agency 
is a plaintiff or petitioner, that is brought against the 
State of California challenging the constitutionality of 
any statute relating to state funding for counties, cities, 
cities and counties, school districts, special districts, or 

other local agencies, shall be commenced within 90 days 
of the effective date of the  [*912]  statute at issue in the 
action. For purposes of this section, 'State of California' 
means the State of California itself, or any of its agen-
cies,  [***21]  departments, commissions, boards, or 
public officials." (Added by  [**771]  Stats. 1994, ch. 
155, ß 1, p. 1601, eff. July 11, 1994; amended by Stats. 
1994, ch. 156, ß 1, p. 1619, eff. July 11, 1994.) 

The Commission argues the constitutional challenge 
to Section 17516(c) is time-barred, because: "Govern-
ment Code section 17500 et seq., including section 
17516, relates to state funding for counties and cities 
relative to state-mandated local programs. ... [S]ection 
17516 was enacted in 1984 and became effective January 
1, 1985. The petition in this case challenging section 
17516 as unconstitutional was filed April 28, 2004," 
which was more than 90 days after the effective date of 
section 17516. 

(3) The time bar of a statute of limitations may be 
raised by demurrer "[w]here the complaint discloses on 
its face that the statute of limitations has run on the caus-
es of action stated in the complaint, [for the reason that] 
it fails to state facts sufficient to constitute a cause of 
action. [Citation.]" (ABF Capital Corp. v. Berglass 
(2005) 130 Cal.App.4th 825, 833 [30 Cal. Rptr. 3d 588].) 
Forfeiture of a time-bar defense transpires by the failure 
to raise [***22]  the applicable statute of limitations in 
the answer. (See, e.g., Minton v. Cavaney (1961) 56 
Cal.2d 576, 581 [15 Cal. Rptr. 641, 364 P.2d 473]; Da-
vies v. Krasna (1975) 14 Cal.3d 502, 508 [121 Cal. Rptr. 
705, 535 P.2d 1161]; Mitchell v. County Sanitation Dist. 
(1957) 150 Cal. App. 2d 366, 371 [309 P.2d 930]; see 
also Code Civ. Proc., ß 458.) 

As the Commission concedes, it did not raise "[Code 
of Civil Procedure] section 341.5 as an affirmative de-
fense in its pleadings in the trial court." This omission 
signifies that the Commission therefore has forfeited any 
right it may have had to assert section 341.5 to bar, as 
untimely, the claims of County/Cities to the constitution-
ality of Section 17516(c). 

(4) For a contrary conclusion, the Commission ar-
gues "the statute of limitations to challenge an adminis-
trative action is jurisdictional and should not be consid-
ered waived. (United Farm Workers of America v. Agri-
cultural Labor Relations Board (1977) 74 Cal. App. 3d 
347, 350 [141 Cal. Rptr. 437]; Tielsch v. City of Anaheim 
(1984) 160 Cal. App. 3d 576, 578 [206 Cal. Rptr. 740]; 
[***23]  Donnellan v. City of Novato (2001) 86 
Cal.App.4th 1097, 1103 [103 Cal. Rptr. 2d 882].) If a 
time limit in a mandamus proceeding is held to be juris-
dictional, estoppel or waiver cannot extend the time. 
(Hollister Convalescent Hosp., Inc. v. Rico (1975) 15 
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Cal.3d 660, 666, 674 [125 Cal. Rptr. 757, 542 P.2d 
1349].)" [*913]  

 The Commission's fallback position is that this 
court should exercise its discretion to determine the ap-
plicability of the time bar, because this "issue is a ques-
tion of law rather than of fact" and "[t]his matter affects 
the public interest since [County/Cities] are seeking re-
imbursement from the state for costs incurred to comply 
with a permit" issued by the LA Regional Water Board. 
In other words, "taxpayers statewide could unjustly suf-
fer the consequences of funding a local program if Code 
of Civil Procedure section 341.5 is not considered and ... 
section 17516 is held to be unconstitutional." As authori-
ty, the Commission relies primarily on City of Sacramen-
to v. State of California, supra, 50 Cal.3d at pages 64-65 
(where issue of law rather than fact raised, public interest 
exception governs over [***24]  collateral estoppel bar) 
and Connell v. Superior Court, supra, 59 Cal.App.4th at 
pages 387-388, 396-397 (public interest exception appli-
cable to allow review of question of law as to whether 
recycled wastewater regulation constituted reimbursable 
state mandate.) 

(5) Neither of the Commission's positions is success-
ful. In the first instance, the time  [**772]  bar of section 
341.5 of the Code of Civil Procedure applies to a chal-
lenge to the constitutionality of any statute relating to 
state funding for counties and other local governmental 
entities, not to a challenge to an action by an administra-
tive agency. As for the second, neither City of Sacramen-
to nor Connell stands for the proposition that the bar of 
the applicable statute of limitations may be raised for the 
first time on appeal. 

Additionally, the Commission's characterization of 
the public interest to be served is a non sequitur. If Gov-
ernment Code section 17516 were in fact unconstitution-
al, it does not follow that "taxpayers statewide could un-
justly suffer the consequences of funding a local pro-
gram." (Italics added.) How could such funding result in 
injustice when any requirement of [***25]  reimburse-
ment to local governments would be under the constitu-
tional compulsion of article XIII B, section 6 
 
2. Existence of Federal or State Mandate Issue for the 
Commission  

It is undisputed that a federal mandate is not subject 
to the subvention requirement of article XIII B, section 6 
for a state mandate. Accordingly, if the Permit, including 
the subject two obligations thereunder, constitutes a fed-
eral mandate, the constitutionality of Section 17516(c) is 
not implicated, and thus, no issue as to its constitutionali-
ty is before this court to address on the merits. (See Peo-
ple ex rel. Lynch v. Superior Court (1970) 1 Cal.3d 910, 
912 [83 Cal. Rptr. 670, 464 P.2d 126] ["The rendering of 

advisory opinions falls within neither the functions nor 
the jurisdiction of this court."].) [*914]  

 In its amicus curiae brief, LA Regional Water 
Board takes the position that, as a matter of law, Section 
17516(c) is consistent with article XIII B, section 6 (and 
thus not unconstitutional) "to the extent Division 7, 
Chapter 5.5 (commencing with Water Code section 
13370)" simply implements federal mandates under the 
Clean Water Act (33 U.S.C. ß 1342(b)). [***26]  The 
water boards, i.e., the State Water Board and its Regional 
Water Boards, implement the federal permit program 
under chapter 5.5, which the California Legislature en-
acted to bypass administration of such program directly 
by the federal Environmental Protection Agency. 

LA Regional Water Board takes the further position 
that the federal mandate nature of its NPDES permits 
remains constant although it exercises discretion to con-
trol the discharge of pollutants through municipal 
stormwater programs not appearing in federal regula-
tions. Specifically, LA Regional Water Board argues: 
"When a state [Regional Water Board] issues an NPDES 
permit requiring municipalities to inspect facilities as a 
means of controlling their discharge of pollutants, this is 
not shifting state responsibilities onto local agencies[, 
because f]ederal law imposes inspection requirements 
upon municipal permittees." 

As for the trash receptacle obligation, LA Regional 
Water Board points out the Clean Water Act allows the 
use of programs to control discharge of pollutants in 
connection with a municipal stormwater permit and ar-
gues one such program under the Permit is the ability of 
"municipalities to employ 'Best [***27]  Management 
Practices' (BMPs) to ... attain water quality standards." It 
identifies "[t]he Permit's trash receptacle requirement as 
one such [BMP]." 

It further argues that the trash receptacle obligation 
cannot be deemed a state-mandated program, because it 
is not "an absolute requirement. Any permittee may peti-
tion the Regional Water Board to substitute another 
equally effective BMP for one included within the Per-
mit.[] [For instance, i]f a permittee demonstrates that  
[**773]  a pre-existing program or level of service will 
be equally effective in controlling pollution, it may seek 
to substitute that program." 

We are not convinced that the obligations imposed 
by a permit issued by a Regional Water Board necessari-
ly constitute federal mandates under all circumstances. 
As explained, ante, the existence of a federal, as con-
trasted with a state, mandate is not easily ascertainable. 

By letter, we invited the parties and LA Regional 
Water Board to address whether an obligation under an 
NPDES permit by a Regional Water Board can qualify as 
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a state mandate within the meaning of article XIII B, 
section 6, assuming an NPDES permit itself qualified as 
a federal mandate, and if so,  [*915]  why each [***28]  
of the subject two obligations does or does not constitute 
a state mandate. We have received their responses.   
 
a. NPDES Permits Issued by Regional Water Boards  

"California cases have repeatedly explained the 
complicated web of federal and state laws and regula-
tions concerning water pollution, especially storm sewer 
discharge into the public waterways. (City of Burbank v. 
State Water Resources Control Bd. (2005) 35 Cal.4th 
613, 619-621 [26 Cal. Rptr. 3d 304, 108 P.3d 862] (Bur-
bank); Building Industry Assn. of San Diego County v. 
State Water Resources Control Board (2004) 124 
Cal.App.4th 866, 872-875 [22 Cal. Rptr. 3d 128] ... ; 
Communities for a Better Environment v. State Water 
Resources Control Bd. (2003) 109 Cal.App.4th 1089, 
1092-1094 [1 Cal. Rptr. 3d 76] ... ; WaterKeepers North-
ern California v. State Water Resources Control Bd. 
(2002) 102 Cal.App.4th 1448, 1451-1453 [126 Cal. Rptr. 
2d 389].) 

(6) "For purposes of this case, the important point is 
described by the California Supreme Court in Burbank: 
'Part of the Federal Clean Water Act [33 U.S.C. ß 1251 
et seq.] is the National Pollutant Discharge Elimination 
System (NPDES), "[t]he primary means" for enforcing 
effluent limitations [***29]  and standards under the 
Clean Water Act. (Arkansas v. Oklahoma [(1992) 503 
U.S. 91, 101 [117 L. Ed. 2d 239, 112 S. Ct. 1046]].) The 
NPDES sets out the conditions under which the federal 
[Enviromental Protection Agency] or a state with an ap-
proved water quality control program can issue permits 
for the discharge of pollutants in wastewater. (33 U.S.C. 
ß 1342(a) & (b).) In California, wastewater discharge 
requirements established by the regional [water] boards 
are the equivalent of the NPDES permits required by 
federal law. (ß 13374.)' (Burbank, supra, 35 Cal.4th at p. 
621.)  

"California's Porter-Cologne Act (Wat. Code, ß 
13000 et seq.) establishes a statewide program for water 
quality control. Nine regional [water] boards, overseen 
by the State [Water] Board, administer the program in 
their respective regions. (Wat. Code, ßß 13140, 13200 et 
seq., 13240, and 13301.) Water Code sections 13374 and 
13377 authorize the Regional [Water] Board to issue 
federal NPDES permits for five-year periods. (33 U.S.C. 
ß 1342, subd. (b)(1)(B).)" [***30]  5  [**774]  (City of 
Rancho Cucamonga v. Regional Water Quality  [*916]  
Control Bd. (2006) 135 Cal.App.4th 1377, 1380-1381 
[38 Cal. Rptr. 3d 450].) In a related case, Division Five 
of this district upheld the authority of LA Regional Wa-
ter Board to issue the Permit here. (County of Los Ange-
les v. State Water Resources Control Board (2006) 143 

Cal.App.4th 985, 999-1000 [50 Cal. Rptr. 3d 619], re-
view den. [holding the nine Regional Water Boards au-
thorized under state law to issue NPDES permits].)  
 

5    In pertinent part, article XIII B, section 6, 
provides: "[T]he Legislature may, but need not, 
provide a subvention of funds for the following 
mandates: [∂] ... [∂] (3) Legislative mandates en-
acted prior to January 1, 1975, or executive or-
ders ... initially implementing legislation enacted 
prior to January 1, 1975." (Art. XIII B, ß 6, subd. 
(a)(3).) LA Regional Water Board argues that 
subvention under article XIII B, section 6, is not 
required as to the Permit, because it is an execu-
tive order implementing the Porter-Cologne Wa-
ter Quality Control Act (Wat. Code, ß 13020 et 
seq.), which is legislation enacted in 1969. This 
argument fails for the reason that the executive 
order resulting in the 2001 Permit was not one 
"initially" implementing such pre-1975 legisla-
tion. Equally unsuccessful is LA Regional Water 
Board's apparent argument that Section 17516(c) 
should be deemed constitutional for the reason 
that "most of" the Porter-Cologne Act (div. 7) 
was enacted prior to 1975. The fatal fallacy of 
this position is that the exclusion of Section 
17516(c) applies to all orders issued pursuant to 
division 7 regardless of the date the statute in 
question was enacted.  

 
 [***31] b. Potential Federal and State Components of 
NPDES Permit  

As expected, LA Regional Water Board contends 
that as in the case of NPDES "permits as a whole, the 
individual conditions of an NPDES permit are federally 
required to meet the mandates of the Clean Water Act." 
It argues: "The Permit is federally required. The condi-
tions within it are federally required to implement the 
Clean Water Act's mandates. The two cannot be separat-
ed into a 'federal' permit with 'state' conditions. [Cita-
tion.]" 

County/Cities respond, contrariwise, that "[a]n 
NPDES permit can contain both federal and nonfederal 
requirements." As case authority, they rely primarily on 
City of Burbank v. State Water Resources Control Bd., 
supra, 35 Cal.4th 613. Our Supreme Court concluded 
that under the supremacy clause of the federal Constitu-
tion, a Regional Water Board must comply with the fed-
eral Clean Water Act in issuing an NPDES permit. (35 
Cal. 4th at pp. 626-627.) Nonetheless, "[u]nder the feder-
al Clean Water Act, each state is free to enforce its own 
water quality laws so long as its effluent limitations are 
not 'less stringent' than those set out in the Clean Water 
Act. [Citation.]" (Id. at p. 620.) [***32]  The court thus 
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acknowledged in Burbank that an NPDES permit may 
contain terms federally mandated and terms exceeding 
federal law. (See also Burbank, supra, at pp. 618, 628.) 
County/Cities also point out that the potential for non-
federally mandated components of an NPDES permit is 
acknowledged under both federal law 6 and state law. 7  
 

6    In this regard, they rely on this federal statute: 
"Except as expressly provided in this Act [33 
USCS ßß 1251 et seq.], nothing in this Act [33 
USCS ßß 1251 et seq.] shall (1) preclude or deny 
the right of any State or political subdivision 
thereof or interstate agency to adopt or enforce 
(A) any standard or limitation respecting dis-
charges of pollutants, or (B) any requirement re-
specting control or abatement of pollution; except 
that if an effluent limitation, or other limitation ... 
is in effect under this Act [33 USCS ßß 1251 et 
seq.], such State[, etc.] ... may not adopt or en-
force any effluent limitation or other limitation ... 
which is less stringent than the effluent limita-
tion, or other limitation ... ." (33 U.S.C.S. ß 
1370.)  

 [***33]  
7    On this point, they rely on this statutory pro-
vision: "Notwithstanding any other provision of 
this division, the state board or the regional 
boards shall, as required or authorized by the 
Federal Water Pollution Control Act, as amend-
ed, issue waste discharge requirements ... which 
apply and ensure compliance with all applicable 
provisions of the act and acts amendatory thereof 
or supplementary, thereto, together with any 
more stringent effluent standards or limitations 
necessary to implement water quality control 
plans, or for the protection of beneficial uses, or 
to prevent nuisance." (Wat. Code, ß 13377.)  

 [*917]  

 [**775]   Additionally, County/Cities argue "that an 
obligation imposed on a municipality arises as a result of 
a federal law or program does not, in and of itself, render 
that obligation a federal mandate." Rather, they assert 
that to qualify as a federal mandate, "federal law itself 
must impose the obligation upon the municipality." They 
point out Government Code section 17556 provides that 
costs flowing from a federal mandate may be subject 
[***34]  to subvention if such costs exceed such man-
date. 8 They also cite two cases in support of their posi-
tion. 
 

8    Government Code section 17556, subdivision 
(c), provides: "The commission shall not find 
costs mandated by the state, as defined in Section 
17514, in any claim submitted by a local agency 
or school district, if, after a hearing, the commis-

sion finds ... [∂] ... [∂] [t]he statute or executive 
order imposes a requirement that is mandated by 
a federal law or regulation and results in costs 
mandated by the federal government, unless the 
statute or executive order mandates costs that ex-
ceed the mandate in that federal law or regula-
tion."  

In San Diego Unified School Dist. v. Commission on 
State Mandates (2004) 33 Cal.4th 859 [16 Cal. Rptr. 3d 
466, 94 P.3d 589], our Supreme Court concluded the 
costs incurred by school districts in holding mandatory 
expulsion hearings under Education Code section 48915 
were state mandates subject to subvention under article 
XIII B, section 6. [***35]  The court explained that ex-
pulsion was mandated under the Education Code, rather 
than federal law, and thus, the fact the costs were in-
curred to comport with federal due process, a federal 
mandate, was not controlling. (San Diego Unified School 
Dist. v. Commission on State Mandates, supra, at pp. 
880-882.) 

In the other case, Hayes v. Commission on State 
Mandates, supra, 11 Cal.App.4th 1564, the appellate 
court concluded that the finding a mandate was federal 
turned on whether "the state freely chose to impose the 
costs upon the local agency as a means of implementing 
a federal program" and that under these circumstances, 
"the costs are the result of a reimbursable state mandate 
regardless whether the costs were imposed upon the state 
by the federal government." (Id. at p. 1594.)  
 
c. Existence of State Mandates Matter for the Commis-
sion  

A review of the pleadings and the matters that may 
be judicially noticed (Evid. Code, ßß 451, 452, 459) 
leads to the inescapable conclusion that whether the two 
obligations in question constitute federal or state man-
dates [***36]  presents factual issues which must be ad-
dressed in the first instance by the  [*918]  Commission 
if Section 17516(c) were found to be unconstitutional. 
Resolution of the federal or state nature of these obliga-
tions therefore is premature and, thus, not properly be-
fore this court. 

In its response, the Commission argues that if this 
court determines Section 17516(c) is unconstitutional, 
the subject test claims "should be remanded to ... Com-
mission to 'decide in the first instance whether a local 
agency is entitled to reimbursement under [article XIII 
B,] section 6[.]' (Lucia Mar Unified School District v. 
Honig[, supra,] 44 Cal.3d 830, 837; Gov. Code, ß 
17552.)" 

The Commission stated that on such remand, it 
would apply the following cases in determining whether 
state mandates exist: City of Sacramento v. State of Cali-
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fornia, supra, 50 Cal.3d 51, which sets forth various fac-
tors and criteria for determining whether the federal pro-
gram imposes a mandate on the state; Hayes v. Commis-
sion on State Mandates, supra, 11 Cal.App.4th 1564,  
[**776]  which it contends "provides guidance on 
whether the state,  [***37]  in turn, has mandated a fed-
eral program on the local governments"; Long Beach 
Unified Sch. Dist. v. State of California, supra, 225 Cal. 
App. 3d 155, which analyzes whether the state-mandated 
activities exceed federal requirements; and San Diego 
Unified School Dist. v. Commission on State Mandates, 
supra, 33 Cal.4th 859, which also provides guidance on 
this same issue. 
 
3. "Executive Order" Under Revenue and Taxation Code 
Not Probative  

The Commission contends the exclusion of orders of 
the Regional Water Boards from the definition of "ex-
ecutive order" in Section 17516(c) does not contravene 
article XIII B, section 6, because Government Code sec-
tion 17516 derives from the definition of "executive or-
der" in Revenue and Taxation Code section 2209, 9 of 
which the voters were presumed to have known to exist  
[*919]  when they adopted Proposition 4 (i.e., art. XIII 
B, ß 6) in 1979, and thus, Proposition 4 intended to en-
dorse and continue such exclusion from the definition of 
"executive order" which was later carried over to Section 
17516(c). We disagree. 
 

9    Revenue and Taxation Code section 2209(c) 
provides: " 'Executive order' means any order, 
plan, requirement, rule or regulation issued ... [∂] 
... [∂] ... [b]y any agency ... of state government; 
provided that the term 'executive order' shall not 
include any order ... issued by the State Water ... 
Board or by any regional water ... board pursuant 
to Division 7 (commencing with Section 13000) 
of the Water Code. 

"It is the intent of the Legislature that the 
State Water ... Board and regional water ... boards 
will not adopt enforcement orders against public-
ly owned discharges which mandate major waste 
water treatment facility construction costs unless 
federal financial assistance and state financial as-
sistance pursuant to the Clean Water Bond Act of 
1970 and 1974, is simultaneously made available. 

" 'Major' means either a new treatment facili-
ty or an addition to an existing facility, the cost of 
which is in excess of 20 percent of the cost of re-
placing the facility." (Rev. and Tax. Code, ß 
2209(c), added by Stats. 1974, ch. 457, ß 2, p. 
1079, and amended by Stats. 1975, ch. 486, ß 2, 
p. 998, eff. Sept. 2, 1975.)  

 [***38]  We further disagree with the Commission's 
reliance on a presumption that when the voters adopted 
Proposition 1A in November 2004, they knew of, and 
thus, necessarily approved of Section 17516(c)'s exclu-
sion of orders of Regional Water Boards from the defini-
tion of "executive order." 

(7) Our focus, instead, must be on the import of arti-
cle XIII B, section 6, not on the preconstitutional scheme 
for subvention of funds to local agencies of which sec-
tion 2209 of the Revenue and Taxation Code was part. 
As our Supreme Court instructs: "In construing the 
meaning of the constitutional provision [i.e., article XIII 
B, section 6], our inquiry is not focussed on what the 
Legislature intended in adopting the former statutory 
reimbursement scheme, but rather on what the voters 
meant when they adopted article XIII B in 1979. To de-
termine this intent, we must look to the language of the 
provision itself. [Citation.]" (County of Los Angeles v. 
California, supra, 43 Cal.3d at p. 56.) 

(8) The subvention requirement of article XIII B, 
section 6 applies "[w]henever the Legislature or any state 
agency mandates a new program or higher level of ser-
vice ... ." The all-encompassing [***39]  "any state 
agency" language defeats any perceived presumption that 
the electorate intended to incorporate into article XIII B, 
section 6 the exclusion of a particular state agency, e.g., 
the Regional Water Board, from its subvention require-
ment. 
 
 [**777]  4. Section 17516(c) Unconstitutional as to Re-
gional Water Boards  

LA Regional Water Board argues in its amicus curi-
ae brief that Section 17516(c) is constitutional for the 
additional reason that its exemption from the subvention 
requirement of article XIII B, section 6, is "appropriate 
because the Water Boards regulate water pollution with 
an even hand. Whether the pollution originates from a 
local public agency or a private industrial source, the 
Water Boards must assure their permits protect water 
quality consistent with state and federal law." 

This argument is not persuasive. Whether the permit 
in question issued by Regional Water Boards governs 
both public and private pollution dischargers to the same 
extent presents factual issues not yet resolved. In any 
event, the applicability of permits to public and private 
dischargers does not inform us about whether a particular 
permit or an obligation thereunder imposed on local gov-
ernments constitutes [***40]  a state mandate necessitat-
ing subvention under article XIII B, section 6. (See Car-
mel Valley Fire Protection Dist. v. State of  [*920]  Cali-
fornia (1987) 190 Cal. App. 3d 521, 530-531, 534, 537, 
541 [234 Cal. Rptr. 795] [executive orders for protective 
fire clothing and equipment state mandated even if rec-
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ord, which was incomplete, revealed private sector fire-
fighters also subject to the executive orders].) 

(9) In contrast, the constitutional infirmity of Section 
17516(c) is readily apparent from its plain language that 
the definition of " '[e]xecutive order' does not include 
any order, plan, requirement, rule, or regulation issued by 
the State Water ... Board or by any regional water ... 
board pursuant to Division 7 (commencing with Section 
13000) of the Water Code." (ß 17516(c), italics added.) 
This exclusion of any order issued by any Regional Wa-
ter Board contravenes the clear, unequivocal intent of 
article XIII B, section 6 that subvention of funds is re-
quired "[w]henever ... any state agency mandates a new 
program or higher level of service on any local govern-
ment ... ." 10 (Italics added.) We therefore conclude that 
Section 17516(c) [***41]  is unconstitutional to the ex-
tent it excludes "any order ... issued by ... any regional 
water ... board pursuant to Division 7 (commencing with 
Section 13000) of the Water Code" from the definition of 
" '[e]xecutive order.' " (Art. XIII B, ß6.) 
 

10    At oral argument, when asked to identify the 
public policy or other reason that would be 
served by exempting Regional Water Boards 
from the constitutional subvention requirement, 
counsel for LA Regional Water Board responded 
exemption is warranted, because water is an im-
portant concern. No one can quarrel with the fact 
water plays an important role in California. 
Nonetheless, this reason does not compel the 
conclusion that an exemption should be carved 
out for Regional Water Boards as contrasted with 
those state agencies which regulate other im-
portant state interests.  

This conclusion leads to the further conclusion that 
whether one or both of the subject two obligations con-
stitutes a state mandate necessitating subvention of funds 
under [***42]  article XIII B, section 6 is an issue that 
must in the first instance be resolved by the Commission. 
Accordingly, we uphold the trial court's issuance of a 
writ of mandate directing the Commission to vacate its 
decisions affirming its executive director's rejection of 
the four test claims and to consider these claims on the 
merits. 
 
5. Cross-appeal Moot  

County/Cities filed a protective cross-appeal from 
the judgment to the extent the trial court dismissed the 
portions of their writ of mandate petitions against LA 
Regional Water Board. 11 The threshold  [**778]  issue 
raised is whether County/Cities are entitled to proceed 
directly in superior court against LA  [*921]  Regional 
Water Board for reimbursement relief if they are statuto-

rily precluded from obtaining a hearing before the Com-
mission. 
 

11    The trial court sustained the demurrer to the 
fourth cause of action for a writ of mandate di-
recting LA Regional Water Board to delete or not 
enforce the inspection and trash receptacle obli-
gations. The court granted its own motion for 
judgment on the pleadings without leave to 
amend as to LA Regional Water Board on the 
first cause of action for a writ of mandate direct-
ing reimbursement; the second cause of action for 
declaratory relief; and the fifth cause of action for 
a writ of mandate directing LA Regional Water 
Board to delete or not enforce the subject obliga-
tions.  

 [***43]  County/Cities' position is they are entitled 
to a hearing on the merits of their claims before either the 
Commission or LA Regional Water Board. If this court 
determines the Commission's jurisdiction is exclusive, 
the Commission must afford them a hearing and deter-
mine the merits of their subvention claim under article 
XIII B, section 6. If not exclusive, County/Cities must be 
allowed to seek relief directly against Regional Water 
Board before the superior court. 

LA Regional Water Board argues County/Cities 
have no right to seek subvention relief from a Regional 
Water Board, because reimbursement of costs mandated 
by the state must be pursued through the statutory sub-
vention scheme, which is "the sole and exclusive proce-
dure by which a local agency ... may claim reimburse-
ment for costs mandated by the state as required by Sec-
tion 6 of Article XIII B ... ." (Gov. Code, ß 17552.) Their 
claims thus must be addressed exclusively to the Com-
mission in first instance. 

The cross-appeal against LA Regional Water Board 
is moot in light of our above conclusion that the Com-
mission is to hear and determine the merits of the Coun-
ty/Cities' test claims. We therefore do [***44]  not reach 
the merits of the issues raised in the cross-appeal. 
 
CONCLUSION  

(10) Section 17516(c) is unconstitutional to the ex-
tent it purports to exempt orders issued by Regional Wa-
ter Boards from the definition of "executive orders" for 
which subvention of funds to local governments for car-
rying out state mandates is required pursuant to article 
XIII B, section 6. The trial court therefore properly is-
sued a writ of mandate directing the Commission to re-
solve the four test claims on the merits without reference 
to Section 17516(c). In light of this conclusion, we need 
not, and therefore do not, address the issues raised on the 
now moot cross-appeal. [*922]  
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DISPOSITION  

The judgment is affirmed. Each party shall bear its 
own costs on appeal and cross-appeal.  

Klein, P. J., and Croskey, J., concurred.   
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DISPOSITION:    The judgment of the Court of Appeal 
is reversed.  Each side shall bear its own costs.   
 
 
SUMMARY:  
 
CALIFORNIA OFFICIAL REPORTS SUMMARY  

The trial court denied a petition for writ of mandate 
to compel the State Board of Control to approve reim-
bursement claims of local government entities, for costs 
incurred in providing an increased level of service man-
dated by the state for workers' compensation benefits. 
The trial court found that Cal. Cosnt., art. XIII B, ß 6, 
requiring reimbursement when the state mandates a new 
program or a higher level of service, is subject to an im-
plied exception for the rate of inflation. In another action, 
the trial court, on similar claims, granted partial relief 
and ordered the board to set aside its ruling denying the 
claims. The trial court, in this second action, found that 
reimbursement was not required if the increases in bene-
fits were only cost of living increases not imposing a 
higher or increased level of service on an existing pro-
gram. Thus, the second matter was remanded due to in-

substantial evidence and legally inadequate findings. 
(Superior Court of Los Angeles County, Nos. C 424301 
and C 464829, Leon Savitch and John L. Cole, Judges.) 
The Court of Appeal, Second Dist., Div. Five, Nos. 
B001713 and B003561 affirmed the first action; the se-
cond action was reversed and remanded to the State 
Board of Control for further and adequate findings. 

The Supreme Court reversed the judgment of the 
Court of Appeal, holding that the petitions lacked merit 
and should have been denied by the trial court without 
the necessity of further proceedings before the board. 
The court held that when the voters adopted art. XIII B, ß 
6, their intent was not to require that state to provide 
subvention whenever a newly enacted statute results in-
cidentally in some cost to local agencies, but only to re-
quire subvention for the expense or increased cost of 
programs administered locally, and for expenses occa-
sioned by laws that impose unique requirements on local 
governments and do not apply generally to all state resi-
dents or entities. Thus, the court held, reimbursement 
was not required by art. XIII B, ß 6. Finally, the court 
held that no pro tanto repeal of Cal. Const., art. XIV, ß 4 
(workers' compensation), was intended or made neces-
sary by the adoption of art. XIII B, ß 6. (Opinion by 
Grodin, J., with Bird, C. J., Broussard, Reynoso, Lucas 
and Panelli, JJ., concurring. Separate concurring opinion 
by Mosk, J.)  
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(1) State of California ß 12--Fiscal Matters--
Appropriations--Reimbursement to Local Govern-
ments--Costs to Be Reimbursed.  --When the voters 
adopted Cal. Const., art. XIII B, ß 6 (reimbursement to 
local agencies for new programs and services), their in-
tent was not to require the state to provide subvention 
whenever a newly enacted statute resulted incidentally in 
some cost to local agencies. Rather, the drafters and the 
electorate had in mind subvention for the expenses occa-
sioned by laws that impose unique requirements on local 
governments and do not apply generally to all state resi-
dents or entities. 
 
(2) Statutes ß 18--Repeal--Effect--"Increased Level of 
Service."  --The statutory definition of the phrase "in-
creased level of service," within the meaning of Rev. 
Tax. Code, ß 2207, subd. (a) (programs resulting in in-
creased costs which local agency is required to incur), 
did not continue after it was specifically repealed, even 
though the Legislature, in enacting the statute, explained 
that the definition was declaratory of existing law. It is 
ordinarily presumed that the Legislature, by deleting an 
express provision of a statute, intended a substantial 
change in the law. 

[See Am.Jur.2d, Statutes, ß 384.] 
 
(3) Constituional Law ß 13--Construction of Constitu-
tions--Language of Enactment.  --In construing the 
meaning of an initiative constitutional provision, a re-
viewing court's inquiry is focused on what the voters 
meant when they adopted the provision. To determine 
this intent, courts must look to the language of the provi-
sion itself. 
 
(4) Constitutional Law ß 13--Construction of Consti-
tutions--Language of Enactment--"Program"  --The 
word "program," as used in Cal. Const., art. XIII B, ß 6 
(reimbursement to local agencies for new programs and 
services), refers to programs that carry out the govern-
mental function of providing services to the public, or 
laws which, to implement a state policy, impose unique 
requirements on local governments and do not apply 
generally to all residents and entities in the state. 
 
(5) State of California ß 12--Fiscal Matters--
Appropriations--Reimbursement to Local Govern-
ments--Increases in Workers' Compensation Benefits.  
--The provisions of Cal. Const., art. XIII B. ß 6 (reim-
bursement to local agencies for nw programs and ser-
vices), have no application to, and the state need not pro-
vide subvention for, the costs incurred by local agencies 
in providing to their employees the same increase in 
workers' compensation benefits that employees of private 
individuals or organizations receive. Although the state 

requires that employers provide workers' compensation 
for nonexempt categories of employees, increases in the 
cost of providing this employee benefit are not subject to 
reimbursement as state-mandated programs or higher 
levels of service within the meaning of art. XIII B. ß 6. 
Accordingly, the State Board of Control properly denied 
reimbursement to local governmental entitles for costs 
incurred in providing state-mandated increases in work-
ers' compensation benefits. (Disapproving City of Sac-
ramento v. State of California (1984) 156 Cal. App. 3d 
182 [203 Cal. Rptr. 258], to the extent it reached a dif-
ferent conclusion with respect to expenses incurred by 
local entities as the result of a newly enacted law requir-
ing that all public employees by covered by unemploy-
ment insurance.) 

[See Cal.Jur.3d, State of California, ß 78.]  
 
(6) Constitutional Law ß 14--Construction of Consti-
tutions--Reconcilable and Irreconcilable Conflicts.  --
Controlling principles of construction require that in the 
absence of irreconcilable conflict among their various 
parts, constitutional provisions must be harmonized and 
construed to give effect to all parts. 
 
(7) Constitutional Law ß 14--Construction of Consti-
tutions--Reconcilable and Irreconcilable Conflicts--
Pro Tanto Repeal of Constitutional Provision.  --The 
goals of Cal. Const., art XIII B, ß 6 (reimbursement to 
local agencies for new programs and services), were to 
protect residents from excessive taxation and govern-
ment spending, and to preclude a shift of financial re-
sponsibility for governmental functions from the state to 
local agencies. Since these goals can be achieved in the 
absence of state subvention for the expense of increases 
in workers' compensation benefit levels for local agency 
employees, the adoption of art. XIII B, ß 6, did not effect 
a pro tanto repeal of Cal. Const., art. XIV, ß 4, which 
gives the Legislature plenary power over workers' com-
pensation.  
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Bonaventura and Richard Dawson, Assistant City Attor-
neys, and Patricia V. Tubert, Deputy City Attorney, as 
Amici Curiae on behalf of Plaintiffs and Appellants. 
 
John K. Van de Kamp, Attorney General, N. Eugene 
Hill, Assistant Attorney General, Henry G. Ullerich and 

Received
August 26, 2011
Commission on
State Mandates



Page 3 
43 Cal. 3d 46, *; 729 P.2d 202, **; 

233 Cal. Rptr. 38, ***; 1987 Cal. LEXIS 273 

Martin H. Milas, Deputy Attorneys General, for Defend-
ants and Respondents. 
 
Laurence Gold, Fred H.  Altshuler, Marsha S. Berzon, 
Gay C. Danforth, Altshuler & Berzon, Charles P. Scully 
II, Donald C. Carroll, Peter Weiner, Heller, Ehrman, 
White & McAuliffe, Donald C. Green, Terrence S. 
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JUDGES: Opinion by Grodin, J., with Bird, C. J., 
Broussard, Reynoso, Lucas and Panelli, JJ., concurring.  
Separate concurring opinion by Mosk, J.   
 
OPINION BY: GRODIN  
 
OPINION 

 [*49]   [**203]   [***38]  We are asked in this pro-
ceeding to determine whether legislation enacted in 1980 
and 1982 increasing certain workers' compensation bene-
fit payments is subject to the command of article XIII B 
of the California Constitution that local government costs 
mandated by the state must be funded by the state.  The 
County of Los Angeles and the City of Sonoma sought 
review by this court of a decision of the Court of Appeal 
which held that state-mandated increases  [***39]  in 
workers' compensation benefits that do not exceed the 
rise in the cost of living are not costs which must be 
borne by the state under article XIII B, an initiative con-
stitutional provision, and legislative implementing stat-
utes. 

Although we agree that the State Board of Control 
properly denied plaintiffs' claims, our conclusion rests on 
grounds other than those relied upon by the Court of Ap-
peal, and requires that its judgment be reversed.  (1) We 
conclude that when the voters adopted article XIII B, 
section 6, their intent was not to require the state to pro-
vide subvention whenever a newly enacted statute result-
ed incidentally in some cost to local agencies. Rather, the 
drafters and the electorate had in mind subvention for the 
expense or  [*50]  increased cost of programs adminis-
tered locally and for expenses occasioned by laws that 
impose unique requirements on local governments and 
do not apply generally to all state residents or entities. In 
using the word "programs" they had in mind the com-
monly understood meaning of the term, programs which 
carry out the governmental function of providing ser-
vices to the public.  Reimbursement for the cost or in-
creased cost of providing workers' compensation benefits 
to employees of local agencies is not, therefore, required 
by section 6. 

We recognize also the potential conflict between ar-
ticle XIII B and the grant of plenary power over workers'  

compensation bestowed upon the Legislature by section 
4 of article XIV, but in accord with established rules of 
construction our construction of article XIII B, section 6, 
harmonizes these constitutional provisions. 

I 

On November 6, 1979, the voters approved an initia-
tive measure which added article XIII B to the California 
Constitution.  That article imposed spending limits on the 
state and local governments and provided in section 6 
(hereafter section 6): "Whenever the Legislature or any 
state agency mandates a new program or higher level of  
[**204]  service on any local government, the state shall 
provide a subvention of funds to reimburse such local 
government for the costs of such program or increased 
level of service, except that the Legislature may, but 
need not, provide such subvention of funds for the fol-
lowing mandates: [para. ] (a) Legislative mandates re-
quested by the local agency affected; [para. ] (b) Legisla-
tion defining a new crime or changing an existing defini-
tion of a crime; or [para. ] (c) Legislative mandates en-
acted prior to January 1, 1975, or executive orders or 
regulations initially implementing legislation enacted 
prior to January 1, 1975." No definition of the phrase 
"higher level of service" was included in article XIII B, 
and the ballot materials did not explain its meaning. 1 
 

1   The analysis by the Legislative Analyst ad-
vised that the state would be required to "reim-
burse local governments for the cost of comply-
ing with 'state mandates.' 'State mandates' are re-
quirements imposed on local governments by leg-
islation or executive orders." Elsewhere the anal-
ysis repeats: "[The] initiative would establish a 
requirement that the state provide funds to reim-
burse local agencies for the cost of complying 
with state mandates . . . . 

The one ballot argument which made refer-
ence to section 6, referred only to the "new pro-
gram" provision, stating, "Additionally, this 
measure [para. ] (1) will not allow the state gov-
ernment to force programs on local governments 
without the state paying for them." 

The genesis of this action was the enactment in 1980 
and 1982, after article XIII B had been adopted, of laws 
increasing the amounts which  [*51]  employers,  includ-
ing local governments, must pay in workers' compensa-
tion benefits to injured employees and families of de-
ceased employees. 

The first of these statutes, Assembly, Bill No. 2750 
(Stats. 1980, ch. 1042, p. 3328), amended several sec-
tions of the Labor Code related to workers' compensa-
tion. The amendments of Labor Code sections 4453, 
4453.1 and 4460 increased the maximum weekly wage 
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upon which temporary and permanent disability indem-
nity is computed from $ 231 per week to $ 262.50 per 
week.  The amendment of section 4702 of the Labor 
Code increased certain death benefits from $ 55,000 to $ 
75,000.  No appropriation  [***40]  for increased state-
mandated costs was made in this legislation. 2 
 

2   The bill was approved by the Governor and 
filed with the Secretary of State on September 22, 
1980.  Prior to this, the Assembly gave unani-
mous consent to a request by the bill's author that 
his letter to the Speaker stating the intent of the 
Legislation be printed in the Assembly Journal.  
The letter stated: (1) that the Assembly Ways and 
Means Committee had recommended approval 
without appropriation on grounds that the in-
creases were a result of changes in the cost of liv-
ing that were not reimbursable under either Rev-
enue and Taxation Code section 2231, or article 
XIII B; (2) the Senate Finance Committee had re-
jected a motion to add an appropriation and had 
approved a motion to concur in amendments of 
the Conference Committee deleting any appropri-
ation. 

Legislative history confirms only that the fi-
nal version of Assembly Bill No. 2750, as 
amended in the Assembly on April 16, 1986, con-
tained no appropriation. As introduced on March 
4, 1980, with a higher minimum salary of $ 510 
on which to base benefits, an unspecified appro-
priation was included. 

 Test claims seeking reimbursement for the in-
creased expenditure mandated by these changes were 
filed with the State Board of Control in 1981 by the 
County of San Bernardino and the City of Los Angeles.  
The board rejected the claims, after hearing, stating that 
the increased maximum workers' compensation benefit 
levels did not change the terms or conditions under 
which benefits were to be awarded, and therefore did not, 
by increasing the dollar amount of the benefits, create an 
increased level of service. The first of these consolidated 
actions was then filed by the County of Los Angeles, the 
County of San Bernardino, and the City of San Diego, 
seeking a writ of mandate to compel the board to ap-
prove the reimbursement claims for costs incurred in 
providing an increased level of service mandated by the 
state pursuant to Revenue and Taxation Code section 
2207. 3 They also sought a declaration that because the 
State of California and the board were obliged by article 
XIII B to reimburse them, they were not obligated to  
[**205]  pay the increased benefits until the state provid-
ed reimbursement. 
 

3   The superior court consolidated another action 
by the County of Butte, Novato Fire Protection 
District, and the Galt Unified School District with 
that action.  Neither those plaintiffs nor the Coun-
ty of San Bernardino are parties to the appeal. 

 The superior court denied relief in that action.  The 
court recognized that although increased benefits reflect-
ing cost of living raises were not expressly  [*52]  ex-
cepted from the requirement of state reimbursement in 
section 6 the intent of article XIII B to limit governmen-
tal expenditures to the prior year's level allowed local 
governments to make adjustment for changes in the cost 
of living, by increasing their own appropriations. Be-
cause the Assembly Bill No. 2750 changes did not ex-
ceed cost of living changes, they did not, in the view of 
the trial court, create an "increased level of service" in 
the existing workers' compensation program. 

The second piece of legislation (Assem. Bill No. 
684), enacted in 1982 (Stats. 1982, ch. 922. p. 3363), 
again changed the benefit levels for workers' compensa-
tion by increasing the maximum weekly wage upon 
which benefits were to be computed, and made other 
changes among which were: The bill increased minimum 
weekly earnings for temporary and permanent total disa-
bility from $ 73.50 to $ 168, and the maximum from $ 
262.50 to $ 336.  For permanent partial disability the 
weekly wage was raised from a minimum of $ 45 to $ 
105, and from a maximum of $ 105 to $ 210, in each 
case for injuries occurring on or after January 1, 1984.  
(Lab. Code, ß 4453.) A $ 10,000 limit on additional 
compensation for injuries resulting from serious and 
willful employer misconduct was removed (Lab. Code, ß 
4553), and the maximum death benefit was raised from $ 
75,000 to $ 85,000 for deaths in 1983, and to $ 95,000 
for deaths on or after January 1, 1984.  (Lab. Code, ß 
4702.) 

Again the statute included no appropriation and this 
time the statute expressly acknowledged that the omis-
sion was made "[notwithstanding] section 6 of Article 
XIIIB of the California Constitution and section 2231 . . . 
of the Revenue and Taxation  [***41]  Code." (Stats. 
1982, ch. 922, ß 17, p. 3372.) 4 
 

4   The same section "recognized," however, that 
a local agency "may pursue any remedies to ob-
tain reimbursement available to it" under the stat-
utes governing reimbursement for state-mandated 
costs in chapter 3 of the Revenue and Taxation 
Code, commencing with section 2201. 

 Once again test claims were presented to the State 
Board of Control, this time by the City of Sonoma, the 
County of Los Angeles, and the City of San Diego.  
Again the claims were denied on grounds that the statute 
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made no change in the terms and conditions under which 
workers' compensation benefits were to be awarded, and 
the increased costs incurred as a result of higher benefit 
levels did not create an increased level of service as de-
fined in Revenue and Taxation Code section 2207, sub-
division (a). 

The three claimants then filed the second action ask-
ing that the board be compelled by writ of mandate to 
approve the claims and the state to pay them, and that 
chapter 922 be declared unconstitutional because it was 
not adopted in conformity with requirements of the Rev-
enue and Taxation Code or  [*53]  section 6.  The trial 
court granted partial relief and ordered the board to set 
aside its ruling.  The court held that the board's decision 
was not supported by substantial evidence and legally 
adequate findings on the presence of a state-mandated 
cost.  The basis for this ruling was the failure of the 
board to make adequate findings on the possible impact 
of changes in the burden of proof in some workers' com-
pensation proceedings (Lab. Code, ß 3202.5); a limita-
tion on an injured worker's right to sue his employer un-
der the "dual capacity" exception to the exclusive remedy 
doctrine (Lab. Code, ßß 3601- 3602); and changes in 
death and disability benefits and in liability in serious 
and wilful misconduct cases.  (Lab. Code, ß 4551.) 

The court also held: "[The] changes made by chapter 
922, Statutes of 1982 may be excluded from state-
mandated costs if that change effects a cost of living in-
crease which does not impose a higher or increased level 
of service on an existing program." The City of Sonoma, 
the County of Los Angeles, and the City of San Diego  
[**206]  appeal from this latter portion of the judgment 
only. 

II 

The Court of Appeal consolidated the appeals.  The 
court identified the dispositive issue as whether legisla-
tively mandated increases in workers' compensation ben-
efits constitute a "higher level of service" within the 
meaning of section 6, or are an "increased level of ser-
vice" 5 described in subdivision (a) of Revenue and Taxa-
tion Code section 2207 .  The parties did not question the 
proposition that higher benefit payments might constitute 
a higher level of "service." The dispute centered on 
whether higher benefit payments which do not exceed 
increases in the cost of living constitute a higher level of 
service. Appellants maintained that the reimbursement 
requirement of section 6 is absolute and permits no im-
plied or judicially created exception for increased costs 
that do not exceed the inflation rate.  The Court of Ap-
peal addressed the problem as one of defining "increased 
level of service." 
 

5   The court concluded that there was no legal or 
semantic difference in the meaning of the terms 
and considered the intent or purpose of the two 
provisions to be identical. 

The court rejected appellants' argument that a defini-
tion of "increased level of service" that once had been 
included in section 2231, subdivision (e) of the Revenue 
and Taxation Code should be applied.  That definition 
brought any law that imposed "additional costs" within 
the scope of "increased level of service." The court con-
cluded that the repeal of section 2231 in 1975 (Stats. 
1975, ch. 486, ß 7, pp. 999-1000) and the failure of the 
Legislature by statute or the electorate in article XIII B to 
readopt the  [*54]  definition must be treated as reflect-
ing an intent to change the law.  ( Eu v. Chacon (1976) 
16 Cal.3d 465, 470 [128 Cal. Rptr. 1, 546 P.2d 289].) 6 
On that basis the court  [***42]  concluded that in-
creased costs were no longer tantamount to an increased 
level of service. 
 

6   The Court of Appeal also considered the ex-
pression of legislative intent reflected in the letter 
by the author of Assembly Bill No. 2750 (see fn. 
2, ante).  While consideration of that expression 
of intent may have been proper in construing As-
sembly Bill No. 2750, we question its relevance 
to the proper construction of either section 6, 
adopted by the electorate in the prior year, or of 
Revenue and Taxation Code section 2207, subdi-
vision (a) enacted in 1975.  (Cf.  California Em-
ployment Stabilization Co. v. Payne (1947) 31 
Cal.2d 210, 213-214 [187 P.2d 702].) There is no 
assurance that the Assembly understood that its 
approval of printing a statement of intent as to the 
later bill was also to be read as a statement of in-
tent regarding the earlier statute, and it was not 
relevant to the intent of the electorate in adopting 
section 6. 

The Court of Appeal also recognized that the 
history of Assembly Bill No. 2750 and Statutes 
1982, chapter 922, which demonstrated the clear 
intent of the Legislature to omit any appropriation 
for reimbursement of local government expendi-
tures to pay the higher benefits precluded reliance 
on reimbursement provisions included in benefit-
increase bills passed in earlier years.  (See e.g., 
Stats. 1973, chs. 1021 and 1023.) 

 The court nonetheless assumed that an increase in 
costs mandated by the Legislature did constitute an in-
creased level of service if the increase exceeds that in the 
cost of living. The judgment in the second, or "Sonoma" 
case was affirmed.  The judgment in the first, or "Los 
Angeles" case, however, was reversed and the matter 

Received
August 26, 2011
Commission on
State Mandates



Page 6 
43 Cal. 3d 46, *; 729 P.2d 202, **; 

233 Cal. Rptr. 38, ***; 1987 Cal. LEXIS 273 

"remanded" to the board for more adequate findings, 
with directions. 7 
 

7   We infer that the intent of the Court of Appeal 
was to reverse the order denying the petition for 
writ of mandate and to order the superior court to 
grant the petition and remand the matter to the 
board with directions to set aside its order and re-
consider the claim after making the additional 
findings.  (See Code Civ. Proc.  ß 1094.5, subd. 
(f).) 

III 

The Court of Appeal did not articulate the basis for 
its conclusion that costs in excess of the increased cost of 
living do constitute a reimbursable increased level of 
service within the meaning of section 6.  Our task in as-
certaining the meaning of the phrase is aided somewhat 
by one explanatory reference to this part of section 6 in 
the ballot materials. 

A statutory requirement of state reimbursement was 
in effect when section 6  [**207]  was adopted.  That 
provision used the same "increased level of service" 
phraseology but it also failed to include a definition of 
"increased level of service," providing only: "Costs man-
dated by the state' means any increased costs which a 
local agency is required to incur as a result of the follow-
ing: [para. ] (a) Any law . . . which mandates a new pro-
gram or an increased level of service of an existing pro-
gram." (Rev. & Tax. Code ß 2207.) As noted, however, 
the definition of that term which had been  [*55]  includ-
ed in Revenue and Taxation Code section 2164.3 as part 
of the Property Tax Relief Act of 1972 (Stats. 1972, ch. 
1406, ß 14.7, p. 2961), had been repealed in 1975 when 
Revenue and Taxation Code section 2231, which had 
replaced section 2164.3 in 1973, was repealed and a new 
section 2231 enacted.  (Stats. 1975. ch. 486, ßß 6 & 7, p. 
999.) 8 Prior to repeal, Revenue and Taxation Code sec-
tion 2164.3 , and later section 2231, after providing in 
subdivision (a) for state reimbursement, explained in 
subdivision (e) that ""Increased level of service' means 
any requirement mandated by state law or executive reg-
ulation . . . which makes necessary expanded or addi-
tional costs to a county, city and county, city, or special 
district." (Stats. 1972, ch. 1406, ß 14.7, p. 2963.) 
 

8   Pursuant to the 1972 and successor 1973 
property tax relief statutes the Legislature had in-
cluded appropriations in measures which, in the 
opinion of the Legislature, mandated new pro-
grams or increased levels of service in existing 
programs (see, e.g., Stats. 1973, ch. 1021, ß 4, p. 
2026; ch. 1022, ß 2, p. 2027; Stats. 1976, ch. 
1017, ß 9, p. 4597) and reimbursement claims 
filed with the State Board of Control pursuant to 

Revenue and Taxation Code sections 2218- 
2218.54 had been honored.  When the Legislature 
fails to include such appropriations there is no ju-
dicially enforceable remedy for the statutory vio-
lation notwithstanding the command of Revenue 
and Taxation Code section 2231, subdivision (a) 
that "[the] state shall reimburse each local agency 
for all 'costs mandated by the state,' as defined in 
Section 2207" and the additional command of 
subdivision (b) that any statute imposing such 
costs "provide an appropriation therefor." ( Coun-
ty of Orange v. Flournoy (1974) 42 Cal. App. 3d 
908, 913 [117 Cal. Rptr. 224].) 

  [***43]  (2) Appellants contend that despite its re-
peal, the definition is still valid, relying on the fact that 
the Legislature, in enacting section 2207, explained that 
the provision was "declaratory of existing law." (Stats. 
1975, ch. 486, ß 18.6, p. 1006.) We concur with the 
Court of Appeal in rejecting this argument.  "[It] is ordi-
narily to be presumed that the Legislature by deleting an 
express provision of a statute intended a substantial 
change in the law." ( Lake Forest Community Assn. v. 
County of Orange (1978) 86 Cal. App. 3d 394, 402 [150 
Cal. Rptr. 286]; see also Eu v. Chacon, supra, 16 Cal.3d 
465, 470.) Here, the revision was not minor: a whole 
subdivision was deleted.  As the Court of Appeal noted, 
"A change must have been intended; otherwise deletion 
of the preexisting definition makes no sense." 

Acceptance of appellants' argument leads to an un-
reasonable interpretation of section 2207.  If the Legisla-
ture had intended to continue to equate "increased level 
of service" with "additional costs," then the provision 
would be circular: "costs mandated by the state" are de-
fined as "increased costs" due to an "increased level of 
service," which, in turn, would be defined as "additional 
costs." We decline to accept such an interpretation.  Un-
der the repealed provision, "additional costs" may have 
been deemed tantamount to an "increased level of ser-
vice," but not under the post-1975 statutory scheme.  
Since that definition has been repealed, an act of which 
the drafters of section 6 and the electorate are presumed 
to have been  [*56]  aware, we may not conclude that an 
intent existed to incorporate the repealed definition into 
section 6. 

(3) In construing the meaning of the constitutional 
provision, our inquiry is not focussed on what the Legis-
lature intended in adopting the former statutory reim-
bursement scheme, but rather on what the voters meant 
when they adopted article XIII B in 1979.  To determine 
this intent, we must look to the language of the provision 
itself.  ( ITT World Communications, Inc. v. City and 
County of San Francisco (1985) 37 Cal.3d 859, 866 [210 
Cal. Rptr. 226, 693 P.2d 811].) In section 6, the elec-
torate commands  [**208]  that the state reimburse local 
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agencies for the cost of any "new program or higher level 
of service." Because workers'  compensation is not a new 
program, the parties have focussed on whether providing 
higher benefit payments constitutes provision of a higher 
level of service. As we have observed, however, the for-
mer statutory definition of that term has been incorpo-
rated into neither section 6 nor the current statutory re-
imbursement scheme. 

(4) Looking at the language of section 6 then, it 
seems clear that by itself the term "higher level of ser-
vice" is meaningless.  It must be read in conjunction with 
the predecessor phrase "new program" to give it mean-
ing.  Thus read, it is apparent that the subvention re-
quirement for increased or higher level of service is di-
rected to state mandated increases in the services provid-
ed by local agencies in existing "programs." But the term 
"program" itself is not defined in article XIII B.  What 
programs then did the electorate have in mind when sec-
tion 6 was adopted?  We conclude that the drafters and 
the electorate had in mind the commonly understood 
meanings of the term -- programs that carry out the gov-
ernmental function of providing services to the public, or 
laws which, to implement a state policy, impose unique 
requirements on local governments and do not apply 
generally to all residents and entities in the state. 

The concern which prompted the inclusion of sec-
tion 6 in article XIII B was the perceived attempt by the 
state to enact legislation or adopt administrative orders 
creating programs to be administered by local agencies, 
thereby transferring to those agencies the fiscal responsi-
bility for providing services which the state believed 
should be extended to the public.  In their ballot argu-
ments, the proponents of article XIII B explained section 
6 to the voters: "Additionally, this measure: (1) Will not 
allow the state government to force programs on local 
governments without the state paying for them." (Ballot 
Pamp., Proposed Amend. to Cal. Const. with arguments  
[***44]  to voters, Spec. Statewide Elec. (Nov. 6, 1979) 
p. 18.  Italics added.) In this context the phrase "to force 
programs on local governments" confirms that the intent 
underlying section 6 was to require reimbursement to 
local agencies for the costs involved in carrying out func-
tions peculiar to government, not  [*57]  for expenses 
incurred by local agencies as an incidental impact of 
laws that apply generally to all state residents and enti-
ties. Laws of general application are not passed by the 
Legislature to "force" programs on localities. 

The language of section 6 is far too vague to support 
an inference that it was intended that each time the Leg-
islature passes a law of general application it must dis-
cern the likely effect on local governments and provide 
an appropriation to pay for any incidental increase in 
local costs.  We believe that if the electorate had intend-
ed such a far-reaching construction of section 6, the lan-

guage would have explicitly indicated that the word 
"program" was being used in such a unique fashion.  (Cf.  
Fuentes v. Workers' Comp. Appeals Bd. (1976) 16 
Cal.3d 1, 7 [128 Cal. Rptr. 673, 547 P.2d 449]; Big Sur 
Properties v. Mott (1976) 63 Cal. App. 3d 99, 105 [132 
Cal. Rptr. 835].) Nothing in the history of article XIII B 
that we have discovered, or that has been called to our 
attention by the parties, suggests that the electorate had 
in mind either this construction or the additional indirect, 
but substantial impact it would have on the legislative 
process. 

Were section 6 construed to require state subvention 
for the incidental cost to local governments of general 
laws, the result would be far-reaching indeed.  Although 
such laws may be passed by simple majority vote of each 
house of the Legislature (art. IV, ß 8, subd. (b)), the rev-
enue measures necessary to make them effective may 
not.  A bill which will impose costs subject to subvention 
of local agencies must be accompanied by a revenue 
measure providing the subvention required by article 
XIII B.  (Rev. & Tax. Code, ßß 2255, subd. (c).) Reve-
nue bills must be passed by two-thirds vote of each 
house of the Legislature.  (Art. IV, ß 12, subd. (d).) Thus, 
were we to construe section 6 as  [**209]  applicable to 
general legislation whenever it might have an incidental 
effect on local agency costs, such legislation could be-
come effective only if passed by a supermajority vote. 9 
Certainly no such intent is reflected in the language or 
history of article XIII B or section 6. 
 

9   Whether a constitutional provision which re-
quires a supermajority vote to enact substantive 
legislation, as opposed to funding the program, 
may be validly enacted as a Constitutional 
amendment rather than through revision of the 
Constitution is an open question.  (See Amador 
Valley Joint Union High Sch. Dist. v. State Bd. of 
Equalization (1978) 22 Cal.3d 208, 228 [149 Cal. 
Rptr. 239, 583 P.2d 1281].) 

 (5) We conclude therefore that section 6 has no ap-
plication to, and the state need not provide subvention 
for, the costs incurred by local agencies in providing to 
their employees the same increase in workers' compensa-
tion  [*58]  benefits that employees of private individuals 
or organizations receive. 10 Workers' compensation is not 
a program administered by local agencies to provide ser-
vice to the public.  Although local agencies must provide 
benefits to their employees either through insurance or 
direct payment, they are indistinguishable in this respect 
from private employers.  In no sense can employers, pub-
lic or private, be considered to be administrators of a 
program of workers' compensation or to be providing 
services incidental to administration of the program.  
Workers' compensation is administered by the state 
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through the Division of Industrial Accidents and the 
Workers' Compensation Appeals Board.  (See  [***45]  
Lab. Code, ß 3201 et seq.) Therefore, although the state 
requires that employers provide workers' compensation 
for nonexempt categories of employees, increases in the 
cost of providing this employee benefit are not subject to 
reimbursement as state-mandated programs or higher 
levels of service within the meaning of section 6. 
 

10   The Court of Appeal reached a different con-
clusion in City of Sacramento v. State of Califor-
nia (1984) 156 Cal. App. 3d 182 [203 Cal. Rptr. 
258], with respect to a newly enacted law requir-
ing that all public employees be covered by un-
employment insurance.  Approaching the ques-
tion as to whether the expense was a "state man-
dated cost," rather than as whether the provision 
of an employee benefit was a "program or ser-
vice" within the meaning of the Constitution, the 
court concluded that reimbursement was re-
quired.  To the extent that this decision is incon-
sistent with our conclusion here, it is disap-
proved. 

IV 

(6) Our construction of section 6 is further supported 
by the fact that it comports with controlling principles of 
construction which "require that in the absence of irrec-
oncilable conflict among their various parts, [constitu-
tional provisions] must be harmonized and construed to 
give effect to all parts.  ( Clean Air Constituency v. Cali-
fornia State Air Resources Bd. (1974) 1 Cal.3d 801, 813-
814 [114 Cal. Rptr. 577, 523 P.2d 617]; Serrano v. Priest 
(1971) 5 Cal.3d 584, 596 [96 Cal. Rptr. 601, 487 P.2d 
1241, 41 A.L.R.3d 1187]; Select Base Materials v. 
Board of Equal.  (1959) 51 Cal.2d 640, 645 [335 P.2d 
672].)" ( Legislature v. Deukmejian (1983) 34 Cal.3d 
658, 676 [194 Cal. Rptr. 781, 669 P.2d 17].) 

Our concern over potential conflict arises because 
article XIV, section 4, 11 gives the  [**210]  Legislature 
"plenary power, unlimited by any provision of  [*59]  
this Constitution" over workers' compensation. Although 
seemingly unrelated to workers' compensation, section 6, 
as we have shown, would have an indirect, but substan-
tial impact on the ability of the Legislature to make fu-
ture changes in the existing workers' compensation 
scheme.  Any changes in the system which would in-
crease benefit levels, provide new services, or extend 
current service might also increase local agencies' costs.  
Therefore, even though workers' compensation is a pro-
gram which is intended  [***46]  to provide benefits to 
all injured or deceased employees and their families, 
because the change might have some incidental impact 
on local government costs, the change could be made 
only if it commanded a supermajority vote of two-thirds 

of the members of each house of the Legislature.  The 
potential conflict between section 6 and the plenary 
power over workers' compensation granted to the Legis-
lature by article XIV, section 4 is apparent. 
 

11   Section 4: "The Legislature is hereby ex-
pressly vested with plenary power, unlimited by 
any provision of this Constitution, to create, and 
enforce a complete system of workers' compensa-
tion, by appropriate legislation, and in that behalf 
to create and enforce a liability on the part of any 
or all persons to compensate any or all of their 
workers for injury or disability, and their depend-
ents for death incurred or sustained by the said 
workers in the course of their employment, irre-
spective of the fault of any party.  A complete 
system of workers' compensation includes ade-
quate provisions for the comfort, health and safe-
ty and general welfare of any and all workers and 
those dependent upon them for support to the ex-
tent of relieving from the consequences of any in-
jury or death incurred or sustained by workers in 
the course of their employment, irrespective of 
the fault of any party; also full provision for se-
curing safety in places of employment; full provi-
sion for such medical, surgical, hospital and other 
remedial treatment as is requisite to cure and re-
lieve from the effects of such injury; full provi-
sion for adequate insurance coverage against lia-
bility to pay or furnish compensation; full provi-
sion for regulating such insurance coverage in all 
its aspects, including the establishment and man-
agement of a State compensation insurance fund; 
full provision for otherwise securing the payment 
of compensation and full provision for vesting 
power, authority and jurisdiction in an adminis-
trative body with all the requisite governmental 
functions to determine any dispute or matter aris-
ing under such legislation, to the end that the ad-
ministration of such legislation shall accomplish 
substantial justice in all cases expeditiously, in-
expensively, and without encumbrance of any 
character; all of which matters are expressly de-
clared to be the social public policy of this State, 
binding upon all departments of the State gov-
ernment. 

"The Legislature is vested with plenary pow-
ers, to provide for the settlement of any disputes 
arising under such legislation by arbitration, or by 
an industrial accident commission, by the courts, 
or by either, any, or all of these agencies, either 
separately or in combination, and may fix and 
control the method and manner of trial of any 
such dispute, the rules of evidence and the man-
ner of review of decisions rendered by the tribu-
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nal or tribunals designated by it; provided, that all 
decisions of any such tribunal shall be subject to 
review by the appellate courts of this State.  The 
Legislature may combine in one statute all the 
provisions for a complete system of workers' 
compensation, as herein defined. 

"The Legislature shall have power to provide 
for the payment of an award to the state in the 
case of the death, arising out of and in the course 
of the employment, of an employee without de-
pendents, and such awards may be used for the 
payment of extra compensation for subsequent 
injuries beyond the liability of a single employer 
for awards to employees of the employer. 

"Nothing contained herein shall be taken or 
construed to impair or render ineffectual in any 
measure the creation and existence of the indus-
trial accident commission of this State or the 
State compensation insurance fund, the creation 
and existence of which, with all the functions 
vested in them, are hereby ratified and con-
firmed." (Italics added.) 

 The County of Los Angeles, while recognizing the 
impact of section 6 on the Legislature's power over 
workers' compensation, argues that the "plenary power" 
granted by article XIV, section 4, is power over the sub-
stance of workers' compensation legislation, and that this 
power would be unaffected by article XIII B if the latter 
is construed to compel reimbursement. The subvention 
requirement, it is argued, is analogous to other procedur-
al  [*60]  limitations on the Legislature, such as the "sin-
gle subject rule" (art. IV, ß 9), as to which article XIV, 
section 4, has no application.  We do not agree.  A con-
stitutional requirement that legislation either exclude 
employees of local governmental agencies or be adopted 
by a supermajority vote would do more than simply es-
tablish a format or procedure by which legislation is to 
be enacted.  It would place workers' compensation legis-
lation in a special classification of substantive legislation 
and thereby curtail the power of a majority to enact sub-
stantive changes by any procedural means.  If section 6 
were applicable, therefore, article XIII B would restrict 
the power of the Legislature over workers' compensation. 

The City of Sonoma concedes that so construed arti-
cle XIII B would restrict the plenary power of the Legis-
lature, and reasons that the provision therefore either 
effected a pro tanto repeal of article XIV, section 4, or 
must be accepted as a limitation on the power of the Leg-
islature.  We need not accept that conclusion, however, 
because our construction of section 6 permits the consti-
tutional provisions to be reconciled. 

Construing a recently enacted constitutional provi-
sion such as section 6 to avoid conflict with, and thus pro 

tanto repeal of, an earlier provision is also consistent 
with  [**211]  and reflects the principle applied by this 
court in Hustedt v. Workers' Comp. Appeals Bd. (1981) 
30 Cal.3d 329 [178 Cal. Rptr. 801, 636 P.2d 1139]. 
There, by coincidence, article XIV, section 4, was the 
later provision.  A statute, enacted pursuant to the plena-
ry power of the Legislature over workers' compensation, 
gave the Workers' Compensation Appeals Board authori-
ty to discipline attorneys who appeared before it.  If con-
strued to include a transfer of the authority to discipline 
attorneys from the Supreme Court to the Legislature, or 
to delegate that power to the board, article XIV, section 
4, would have conflicted with the constitutional power of 
this court over attorney discipline and might have violat-
ed the separation of powers doctrine.  (Art. III, ß 3.) The 
court was thus called upon to determine whether the 
adoption of article XIV, section 4, granting the Legisla-
ture plenary power over workers' compensation effected 
a pro tanto repeal of the preexisting, exclusive jurisdic-
tion of the Supreme Court over attorneys. 

We concluded that there had been no pro tanto re-
peal because article XIV, section 4, did not give the Leg-
islature the authority to enact the statute.  Article XIV, 
section 4, did not expressly give the Legislature power 
over attorney discipline, and that power was not integral 
to or necessary to the establishment of a complete system 
of workers' compensation. In those circumstances the 
presumption against implied repeal controlled.  "It is 
well established that the adoption of article XIV, section 
4 'effected a repeal pro tanto' of any state constitutional 
provisions which conflicted with that  [*61]  amendment.  
(Subsequent Etc. Fund. v. Ind. Acc. Com. (1952) 39 
Cal.2d 83, 88 [244 P.2d 889]; Western Indemnity Co. v. 
Pillsbury (1915) 170 Cal. 686, 695, [151 P. 398].) A pro 
tanto repeal of conflicting state constitutional provisions 
removes 'insofar as necessary' any restrictions which 
would prohibit the realization  [***47]  of the objectives 
of the new article.  ( Methodist Hosp. of Sacramento v. 
Saylor (1971) 5 Cal.3d 685, 691-692 [97 Cal. Rptr. 1, 
488 P.2d 161]; cf.  City and County of San Francisco v. 
Workers' Comp. Appeals Bd. (1978) 22 Cal.3d 103, 115-
117 [148 Cal. Rptr. 626, 583 P.2d 151].) Thus the ques-
tion becomes whether the board must have the power to 
discipline attorneys if the objectives of article XIV, sec-
tion 4 are to be effectuated.  In other words, does the 
achievement of those objectives compel the modification 
of a power -- the disciplining of attorneys -- that other-
wise rests exclusively with this court?" ( Hustedt v. 
Workers' Comp. Appeals Bd., supra, 30 Cal.3d 329, 
343.) We concluded that the ability to discipline attor-
neys appearing before it was not necessary to the expedi-
tious resolution of workers' claims or the efficient admin-
istration of the agency.  Thus, the absence of disciplinary 
power over attorneys would not preclude the board from 
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achieving the objectives of article XIV, section 4, and no 
pro tanto repeal need be found. 

(7) A similar analysis leads to the conclusion here 
that no pro tanto repeal of article XIV, section 4, was 
intended or made necessary here by the adoption of sec-
tion 6.  The goals of article XIII B, of which section 6 is 
a part, were to protect residents from excessive taxation 
and government spending.  ( Huntington Park Redevel-
opment Agency v. Martin (1985) 38 Cal.3d 100, 109-110 
[211 Cal. Rptr. 133, 695 P.2d 220].) Section 6 had the 
additional purpose of precluding a shift of financial re-
sponsibility for carrying out governmental functions 
from the state to local agencies which had had their tax-
ing powers restricted by the enactment of article XIII A 
in the preceding year and were ill equipped to take re-
sponsibility for any new programs.  Neither of these 
goals is frustrated by requiring local agencies to provide 
the same protections to their employees as do private 
employers.  Bearing the costs of salaries, unemployment 
insurance, and workers' compensation coverage -- costs 
which all employers must bear -- neither threatens exces-
sive taxation or governmental spending,  nor shifts from 
the state to a local agency the expense of providing gov-
ernmental services. 

 [**212]  Therefore, since the objectives of article 
XIII B and section 6 can be achieved in the absence of 
state subvention for the expense of increases in workers' 
compensation benefit levels for local agency employees, 
section 6 did not effect a pro tanto repeal of the Legisla-
ture's otherwise plenary power over workers' compensa-
tion, a power that does not contemplate that the Legisla-
ture rather than the employer must fund the cost or in-
creases in  [*62]  benefits paid to employees of local 
agencies, or that a statute affecting those benefits must 
garner a supermajority vote. 

Because we conclude that section 6 has no applica-
tion to legislation that is applicable to employees gener-
ally, whether public or private, and affects local agencies 
only incidentally as employers, we need not reach the 
question that was the focus of the decision of the Court 
of Appeal -- whether the state must reimburse localities 
for state-mandated cost increases which merely reflect 
adjustments for cost-of-living in existing programs. 

V 

It follows from our conclusions above, that in each 
of these cases the plaintiffs' reimbursement claims were 
properly denied by the State Board of Control.  Their 
petitions for writs of mandate seeking to compel the 
board to approve the claims lacked merit and should 
have been denied by the superior court without the ne-
cessity of further proceedings before the board. 

In B001713, the Los Angeles case, the Court of Ap-
peal reversed the judgment of the superior court denying 
the petition.  In the B003561, the Sonoma case, the supe-
rior court granted partial relief, ordering further proceed-
ings before the board, and the Court of Appeal affirmed 
that judgment. 

The judgment of the Court of Appeal is reversed.  
Each side shall bear its own costs.   
 
CONCUR BY: MOSK  
 
CONCUR 

MOSK, J. I concur in the result reached by the ma-
jority, but I prefer the rationale of the Court of Appeal, 
i.e., that neither article XIII B, section 6, of the Constitu-
tion nor Revenue and Taxation Code sections 2207 and 
2231 require state subvention for increased workers' 
compensation benefits provided by chapter 1042, Stat-
utes of 1980, and chapter 922, Statutes of 1982, but only 
if the increases do not exceed applicable cost-of-living 
adjustments because such payments do not result in an 
increased level of service.  

Under the majority theory, the state can order unlim-
ited financial burdens on local units of government with-
out providing the funds to meet those burdens.  This may 
have serious implications in the future, and does violence 
to the requirement of section 2231, subdivision (a), that 
the state reimburse local government for "all costs man-
dated by the state." 

In this instance it is clear from legislative history 
that the Legislature did not intend to mandate additional 
burdens, but merely to provide a cost-of-living  [*63]  
adjustment.  I agree with the Court of Appeal that this 
was permissible.   
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COUNTY OF SAN DIEGO, Cross-complainant and Respondent, v. THE STATE 
OF CALIFORNIA et al., Cross-defendants and Appellants. 

 
No. S046843.   

 
SUPREME COURT OF CALIFORNIA 

 
15 Cal. 4th 68; 931 P.2d 312; 61 Cal. Rptr. 2d 134; 1997 Cal. LEXIS 630; 97 Cal. 

Daily Op. Service 1555; 97 Daily Journal DAR 2296 
 
 

March 3, 1997, Decided  
 
PRIOR HISTORY:     Superior Court of San Diego 
County, Super. Ct. No. 634931. Michael I. Greer, * Har-
rison R. Hollywood and Judith McConnell, Judges.  
 

*   Retired judge of the San Diego Superior Court 
assigned by the Chief Justice pursuant to article 
VI, section 6 of the California Constitution.  

 
DISPOSITION:    The judgment of the Court of Appeal 
is affirmed insofar as it holds that the exclusion of adult 
MIP's from Medi-Cal imposed a mandate on San Diego 
within the meaning of section 6. The judgment is re-
versed insofar as it holds that the state required San Die-
go to spend at least $ 41 million on the CMS program in 
fiscal years 1989-1990 and 1990-1991. The matter is 
remanded to the Commission to determine whether, and 
by what amount, the statutory standards of care (e.g., 
Health & Saf. Code, ß 1442.5, former subd. (c); Welf. & 
Inst. Code, ß 10000, 17000) forced San Diego to incur 
costs in excess of the funds provided by the state, and to 
determine the statutory remedies to which San Diego is 
entitled.   
 
 
SUMMARY:  
 
CALIFORNIA OFFICIAL REPORTS SUMMARY  

After a county's unsuccessful administrative at-
tempts to obtain reimbursement from the state for ex-
penses incurred through its County Medical Services 
(CMS) program, and after a class action was filed on 
behalf of CMS program beneficiaries seeking to enjoin 
termination of the program, the county filed a cross-
complaint and petition for a writ of mandate (Code Civ. 
Proc., ß 1085) against the state, the Commission on State 

Mandates, and various state officers, to determine the 
county's rights under Cal. Const., art. XIII B, ß 6 (reim-
bursement to local government for state-mandated new 
program or higher level of service). The county alleged 
that the Legislature's 1982 transfer to counties of respon-
sibility for providing health care for medically indigent 
adults mandated a reimbursable new program. The trial 
court found that the state had an obligation to fund the 
county's CMS program. (Superior Court of San Diego 
County, No. 634931, Michael I. Greer, * Harrison R. 
Hollywood, and Judith McConnell, Judges.) The Court 
of Appeal, Fourth Dist., Div. One, No. D018634, af-
firmed the judgment of the trial court insofar as it pro-
vided that Cal. Const., art. XIII B, ß 6, required the state 
to fund the CMS program. The Court of Appeal also 
affirmed the trial court's finding that the state had re-
quired the county to spend at least $ 41 million on the 
CMS program in fiscal years 1989-1990 and 1990-1991. 
However, the Court of Appeal reversed those portions of 
the judgment determining the final reimbursement 
amount and specifying the state funds from which the 
state was to satisfy the judgment. The Court of Appeal 
remanded to the commission to determine the reim-
bursement amount and appropriate statutory remedies. 
 

*   Retired judge of the San Diego Superior 
Court, assigned by the Chief Justice pursuant to 
article VI, section 6 of the California Constitu-
tion. 

The Supreme Court affirmed the judgment of the 
Court of Appeal insofar as it held that the exclusion of 
medically indigent adults from Medi-Cal imposed a 
mandate on the county within the meaning of Cal. 
Const., art. XIII B, ß 6. The Supreme Court reversed the 
judgment insofar as it held that the state required the 
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county to spend at least $ 41 million on the CMS pro-
gram in fiscal years 1989-1990 and 1990-1991, and re-
manded the matter to the commission to determine 
whether, and by what amount, the statutory standards of 
care (e.g., Health & Saf. Code, ß 1442.5, former subd. 
(c), Welf. & Inst. Code, ßß 10000, 17000) forced the 
county to incur costs in excess of the funds provided by 
the state, and to determine the statutory remedies to 
which the county was entitled. The court held that the 
trial court had jurisdiction to adjudicate the county's 
mandate claim, notwithstanding that a test claim was 
pending in an action by a different county. The trial court 
should not have proceeded while the other action was 
pending, since one purpose of the test claim procedure is 
to avoid multiple proceedings addressing the same claim. 
However, the error was not jurisdictional; the governing 
statutes simply vest primary jurisdiction in the court 
hearing the test claim. The court also held that the Legis-
lature's 1982 transfer to counties of responsibility for 
providing health care for medically indigent adults man-
dated a reimbursable new program. The state asserted the 
source of the county's obligation to provide such care 
was Welf. & Inst. Code, ß 17000, enacted in 1965, rather 
than the 1982 legislation, and since Cal. Const., art. XIII 
B, ß 6, did not apply to "mandates enacted prior to Janu-
ary 1, 1975," there was no reimbursable mandate. How-
ever, Welf. & Inst. Code, ß 17000, requires a county to 
support indigent persons only in the event they are not 
assisted by other sources. The court further held that 
there was a reimbursable new program, despite the state's 
assertion that the county had discretion to refuse to pro-
vide the medical care. While Welf. & Inst. Code, ß 
17001, confers discretion on counties to provide general 
assistance, there are limits to this discretion. The stand-
ards must meet the objectives of Welf. & Inst. Code, ß 
17000, or be struck down as void by the courts. The 
court also held that the Court of Appeal, in reversing the 
damages portion of the trial court's judgment and re-
manding to the commission to determine the amount of 
any reimbursement due, erred in finding the county had a 
minimum required expenditure on its CMS program. 
(Opinion by Chin, J., with George, C. J., Mosk, and Bax-
ter, JJ., Anderson, J., ** and Aldrich, J., + concurring. Dis-
senting opinion by Kennard, J.) 
 

**   Presiding Justice, Court of Appeal, First Ap-
pellate District, Division Four, assigned by the 
Chief Justice pursuant to article VI, section 6 of 
the California Constitution. 
+   Associate Justice, Court of Appeal, Second 
Appellate District, Division Three, assigned by 
the Chief Justice pursuant to article VI, section 6 
of the California Constitution. 

 
HEADNOTES  

 
CALIFORNIA OFFICIAL REPORTS HEAD-
NOTES 
Classified to California Digest of Official Reports   
 
(1) State of California ß 12--Fiscal Matters--
Appropriations--Reimbursement to Local Govern-
ment for State-mandated Program.  --Cal. Const., art. 
XIII A, and art. XIII B, work in tandem, together restrict-
ing California governments' power both to levy and to 
spend for public purposes. Their goals are to protect res-
idents from excessive taxation and government spending. 
The purpose of Cal. Const., art. XIII B, ß 6 (reimburse-
ment to local government for state-mandated new pro-
gram or higher level of service), is to preclude the state 
from shifting financial responsibility for carrying out 
governmental functions to local agencies, which are ill 
equipped to assume increased financial responsibilities 
because of the taxing and spending limitations that Cal. 
Const., arts. XIII A and XIII B, impose. With certain 
exceptions, Cal. Const., art. XIII B, ß 6, essentially re-
quires the state to pay for any new governmental pro-
grams, or for higher levels of service under existing pro-
grams, that it imposes upon local governmental agencies. 
 
(2a) (2b) State of California ß 12--Fiscal Matters--
Appropriations--Reimbursement to Local Govern-
ment for State-mandated Program--County's Reim-
bursement for Cost of Health Care to Indigent 
Adults--Jurisdiction--With Pending Test Claim.  --
The trial court had jurisdiction to adjudicate a county's 
mandate claim asserting the Legislature's transfer to 
counties of the responsibility for providing health care 
for medically indigent adults constituted a new program 
or higher level of service that required state funding un-
der Cal. Const., art. XIII B, ß 6 (reimbursement to local 
government for costs of new state-mandated program), 
notwithstanding that a test claim was pending in an ac-
tion by a different county. The trial court should not have 
proceeded while the other action was pending, since one 
purpose of the test claim procedure is to avoid multiple 
proceedings addressing the same claim. However, the 
error was not jurisdictional; the governing statutes simp-
ly vest primary jurisdiction in the court hearing the test 
claim. The trial court's failure to defer to the primary 
jurisdiction of the other court did not prejudice the state. 
The trial court did not usurp the Commission on State 
Mandates' authority, since the commission had exercised 
its authority in the pending action. Since the pending 
action was settled, no multiple decisions resulted. Nor 
did lack of an administrative record prejudice the state, 
since determining whether a statute imposes a state man-
date is an issue of law. Also, attempts to seek relief from 
the commission would have been futile, thus triggering 
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the futility exception to the exhaustion requirement, giv-
en that the commission rejected the other county's claim. 
 
(3) Administrative Law ß 99--Judicial Review and 
Relief--Administrative Mandamus--Jurisdiction--As 
Derived From Constitution.  --The power of superior 
courts to perform mandamus review of administrative 
decisions derives in part from Cal. Const., art. VI, ß 10. 
That section gives the Supreme Court, Courts of Appeal, 
and superior courts "original jurisdiction in proceedings 
for extraordinary relief in the nature of mandamus." The 
jurisdiction thus vested may not lightly be deemed to 
have been destroyed. While the courts are subject to rea-
sonable statutory regulation of procedure and other mat-
ters, they will maintain their constitutional powers in 
order effectively to function as a separate department of 
government. Consequently an intent to defeat the exer-
cise of the court's jurisdiction will not be supplied by 
implication. 
 
(4) State of California ß 12--Fiscal Matters--
Appropriations--Reimbursement to Local Govern-
ment for State-mandated Program--County's Reim-
bursement for Cost of Health Care to Indigent 
Adults--Existence of Mandate.  --In a county's action 
against the state to determine the county's rights under 
Cal. Const., art. XIII B, ß 6 (reimbursement to local gov-
ernment for state-mandated new program or higher level 
of service), the Legislature's 1982 transfer to counties of 
responsibility for providing health care for medically 
indigent adults mandated a reimbursable new program. 
The state asserted the source of the county's obligation to 
provide such care was Welf. & Inst. Code, ß 17000, en-
acted in 1965, rather than the 1982 legislation, and since 
Cal. Const., art. XIII B, ß 6, did not apply to "mandates 
enacted prior to January 1, 1975," there was no reim-
bursable mandate. However, Welf. & Inst. Code, ß 
17000, requires a county to support indigent persons only 
in the event they are not assisted by other sources. To the 
extent care was provided prior to the 1982 legislation, 
the county's obligation had been reduced. Also, the 
state's assumption of full funding responsibility prior to 
the 1982 legislation was not intended to be temporary. 
The 1978 legislation that assumed funding responsibility 
was limited to one year, but similar legislation in 1979 
contained no such limiting language. Although the state 
asserted the health care program was never operated by 
the state, the Legislature, in adopting Medi-Cal, shifted 
responsibility for indigent medical care from counties to 
the state. Medi-Cal permitted county boards of supervi-
sors to prescribe rules (Welf. & Inst. Code, ß 14000.2), 
and Medi-Cal was administered by state departments and 
agencies. 

[See 9 Witkin, Summary of Cal. Law (9th ed. 1989) 
Taxation, ß 123.] 

 
(5a) (5b) State of California ß 12--Fiscal Matters--
Appropriations--Reimbursement to Local Govern-
ment for State-mandated Program--County's Reim-
bursement for Cost of Health Care to Indigent 
Adults--Existence of Mandate--Discretion to Set 
Standards--Eligibility.  --In a county's action against the 
state to determine the county's rights under Cal. Const., 
art. XIII B, ß 6 (reimbursement to local government for 
state-mandated new program or higher level of service), 
the Legislature's 1982 transfer to counties of responsibil-
ity for providing health care for medically indigent adults 
mandated a reimbursable new program, despite the 
state's assertion that the county had discretion to refuse to 
provide such care. While Welf. & Inst. Code, ß 17001, 
confers discretion on counties to provide general assis-
tance, there are limits to this discretion. The standards 
must meet the objectives of Welf. & Inst. Code, ß 17000 
(counties shall relieve and support "indigent persons"), or 
be struck down as void by the courts. As to eligibility 
standards, counties must provide care to all adult medi-
cally indigent persons (MIP's). Although Welf. & Inst. 
Code, ß 17000, does not define "indigent persons," the 
1982 legislation made clear that adult MIP's were within 
this category. The coverage history of Medi-Cal demon-
strates the Legislature has always viewed all adult MIP's 
as "indigent persons" under Welf. & Inst. Code, ß 17000. 
The Attorney General also opined that the 1971 inclusion 
of MIP's in Medi-Cal did not alter the duty of counties to 
provide care to indigents not eligible for Medi-Cal, and 
this opinion was entitled to considerable weight. Absent 
controlling authority, the opinion was persuasive since it 
was presumed the Legislature was cognizant of the At-
torney General's construction and would have taken cor-
rective action if it disagreed. (Disapproving Bay General 
Community Hospital v. County of San Diego (1984) 156 
Cal.App.3d 944 [203 Cal.Rptr. 184] insofar as it holds 
that a county's responsibility under Welf. & Inst. Code, ß 
17000, extends only to indigents as defined by the coun-
ty's board of supervisors, and suggests that a county may 
refuse to provide medical care to persons who are "indi-
gent" within the meaning of Welf. & Inst. Code, ß 
17000, but do not qualify for Medi-Cal.) 
 
(6) Public Aid and Welfare ß 4--County Assistance--
Counties' Discretion.  --Counties may exercise their 
discretion under Welf. & Inst. Code, ß 17001 (county 
board of supervisors or authorized agency shall adopt 
standards of aid and care for indigent and dependent 
poor), only within fixed boundaries. In administering 
General Assistance relief the county acts as an agent of 
the state. When a statute confers upon a state agency the 
authority to adopt regulations to implement, interpret, 
make specific or otherwise carry out its provisions, the 
agency's regulations must be consistent, not in conflict 
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with the statute, and reasonably necessary to effectuate 
its purpose (Gov. Code, ß 11374). Despite the counties' 
statutory discretion, courts have consistently invalidated 
county welfare regulations that fail to meet statutory re-
quirements. 
 
(7) State of California ß 12--Fiscal Matters--
Appropriations--Reimbursement to Local Govern-
ment for State-mandated Program--County's Reim-
bursement for Cost of Health Care to Indigent 
Adults--Existence of Mandate--Discretion to Set 
Standards--Service.  --In a county's action against the 
state to determine the county's rights under Cal. Const., 
art. XIII B, ß 6 (reimbursement to local government for 
state-mandated new program or higher level of service), 
the Legislature's 1982 transfer to counties of responsibil-
ity for providing health care for medically indigent adults 
mandated a reimbursable new program, despite the 
state's assertion that the county had discretion to refuse to 
provide such care by setting its own service standards. 
Welf. & Inst. Code, ß 17000, mandates that medical care 
be provided to indigents, and Welf. & Inst. Code, ß 
10000, requires that such care be provided promptly and 
humanely. There is no discretion concerning whether to 
provide such care. Courts construing Welf. & Inst. Code, 
ß 17000, have held it imposes a mandatory duty upon 
counties to provide medically necessary care, not just 
emergency care, and it has been interpreted to impose a 
minimum standard of care. Until its repeal in 1992, 
Health & Saf. Code, ß 1442.5, former subd. (c), also 
spoke to the level of services that counties had to provide 
under Welf. & Inst. Code, ß 17000, requiring that the 
availability and quality of services provided to indigents 
directly by the county or alternatively be the same as that 
available to nonindigents in private facilities in that 
county. (Disapproving Cooke v. Superior Court (1989) 
213 Cal.App.3d 401 [261 Cal.Rptr. 706] to the extent it 
held that Health & Saf. Code, ß 1442.5, former subd. (c), 
was merely a limitation on a county's ability to close 
facilities or reduce services provided in those facilities, 
and was irrelevant absent a claim that a county facility 
was closed or that services in the county were reduced.) 
 
(8) State of California ß 12--Fiscal Matters--
Appropriations--Reimbursement to Local Govern-
ment for State-mandated Program--County's Reim-
bursement for Cost of Health Care to Indigent 
Adults--Minimum Required Expenditure.  --In a 
county's action against the state to determine the county's 
rights under Cal. Const., art. XIII B, ß 6 (reimbursement 
to local government for state-mandated new program or 
higher level of service), in which the trial court found 
that the Legislature's 1982 transfer to counties of the 
responsibility for providing health care for medically 
indigent adults mandated a reimbursable new program 

entitling the county to reimbursement, the Court of Ap-
peal, in reversing the damages portion of the trial court's 
judgment and remanding to the Commission on State 
Mandates to determine the amount of any reimbursement 
due, erred in finding the county had a minimum required 
expenditure on its County Medical Services (CMS) pro-
gram. The Court of Appeal relied on Welf. & Inst. Code, 
former ß 16990, subd. (a), which set forth the financial 
maintenance-of-effort requirement for counties that re-
ceived California Healthcare for the Indigent Program 
(CHIP) funding. However, counties that chose to seek 
CHIP funds did so voluntarily. Thus, Welf. & Inst. Code, 
former ß 16990, subd. (a), did not mandate a minimum 
funding requirement. Nor did Welf. & Inst. Code, former 
ß 16991, subd. (a)(5), establish a minimum financial 
obligation. That statute required the state, for fiscal years 
1989-1990 and 1990-1991, to reimburse a county if its 
allocation from various sources was less than the funding 
it received under Welf. & Inst. Code, ß 16703, for 1988-
1989. Nothing about this requirement imposed on the 
county a minimum funding requirement. 
 
(9) State of California ß 12--Fiscal Matters--
Appropriations--Reimbursement to Local Govern-
ment for State-mandated Program--County's Reim-
bursement for Cost of Health Care to Indigent 
Adults--Proper Mandamus Proceeding: Mandamus 
and Prohibition ß 23--Claim Against Commission on 
State Mandates.  --In a county's action against the state 
to determine the county's rights under Cal. Const., art. 
XIII B, ß 6 (reimbursement to local government for 
state-mandated new program or higher level of service), 
after the Commission on State Mandates indicated the 
Legislature's 1982 transfer to counties of the responsibil-
ity for providing health care for medically indigent adults 
did not mandate a reimbursable new program, a manda-
mus proceeding under Code Civ. Proc., ß 1085, was not 
an improper vehicle for challenging the commission's 
position. Mandamus under Code Civ. Proc., ß 1094.5, 
commonly denominated "administrative" mandamus, is 
mandamus still. The full panoply of rules applicable to 
ordinary mandamus applies to administrative mandamus 
proceedings, except where they are modified by statute. 
Where entitlement to mandamus relief is adequately al-
leged, a trial court may treat a proceeding under Code 
Civ. Proc., ß 1085, as one brought under Code Civ. 
Proc., ß 1094.5, and should overrule a demurrer asserting 
that the wrong mandamus statute has been invoked. In 
any event, the determination whether the statutes at issue 
established a mandate under Cal. Const., art. XIII B, ß 6, 
was a question of law. Where a purely legal question is 
at issue, courts exercise independent judgment, no matter 
whether the issue arises by traditional or administrative 
mandate.   
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OPINION BY: CHIN  
 
OPINION 

 [*75]   [**314]   [***136]  CHIN, J.  

Section 6 of article XIII B of the California Consti-
tution (section 6) requires the State of California (state), 
subject to certain exceptions, to "provide a subvention of 
funds to reimburse" local governments "[w]henever the 
Legislature or any state agency mandates a new program 
or higher level of service . . . ." In this action, the County 
of San Diego (San Diego or the County)  seeks reim-
bursement under section 6 from the state for the costs of 
providing health care services to certain adults who for-
merly received medical care under the California Medi-
cal Assistance Program (Medi-Cal) (see Welf. & Inst. 
Code,  [**315]   [***137]  ß 14063) 1 because they were 
medically indigent, i.e., they had insufficient financial 
resources to pay for their own medical care. In 1979, 
when the electorate adopted section 6, the state provided 
Medi-Cal coverage to these medically indigent adults 
without requiring financial contributions from counties. 
Effective January 1, 1983, the Legislature excluded this 
population from Medi-Cal. (Stats. 1982, ch. 328, ß 6, 8.3, 
8.5, pp. 1574-1576; Stats. 1982, ch. 1594, ß 19, 86, pp. 
6315, 6357.) Since that date, San Diego has provided 
medical care to these individuals with varying levels of 
state financial assistance.  
 

1   Except as otherwise indicated, all further stat-
utory references are to the Welfare and Institu-
tions Code. 

To resolve San Diego's claim,  we must determine 
whether the Legislature's exclusion of medically indigent 
adults from Medi-Cal "mandate[d] a new program or 
higher level of service" on San Diego within the meaning 
of section 6. The Commission on State Mandates (Com-
mission), which the Legislature created to determine 
claims under section 6, has ruled that section 6 does not 
apply to the Legislature's action and has rejected reim-
bursement claims like San Diego's. (See Kinlaw v. State 
of California (1991) 54 Cal. 3d 326, 330, fn. 2 [285 Cal. 
Rptr. 66, 814 P.2d 1308] (Kinlaw).) The trial court and 
Court of Appeal in this case disagreed with the Commis-
sion, finding that San Diego was entitled to reimburse-
ment. The state seeks  [*76]  reversal of this finding. It 
also argues that San Diego's failure to follow statutory 
procedures deprived the courts of jurisdiction to hear its 
claim. We reject the state's jurisdictional argument and 
affirm the finding that the Legislature's exclusion of 
medically indigent adults from Medi-Cal "mandate[d] a 
new program or higher level of service" within the mean-
ing of section 6. Accordingly, we remand the matter to 
the Commission to determine the amount of reimburse-
ment,  if any, due San Diego under the governing stat-
utes.  
 
I. FUNDING OF INDIGENT MEDICAL CARE   

Before the start of Medi-Cal, "the indigent in Cali-
fornia were provided health care services through a vari-
ety of different programs and institutions." (Assem. 
Com. on Public Health, Preliminary Rep. on Medi-Cal 
(Feb. 29, 1968) p. 3 (Preliminary Report).) County hos-
pitals "provided a wide range of inpatient and outpatient 
hospital services to all persons who met county indigen-
cy requirements whether or not they were public assis-
tance recipients. The major responsibility for supporting 
county hospitals rested upon the counties, financed pri-
marily through property taxes, with minor contributions 
from" other sources. (Id. at p. 4.)  

Medi-Cal, which began operating March 1, 1966, es-
tablished "a program of basic and extended health care 
services for recipients of public assistance and for medi-
cally indigent persons." ( Morris v. Williams (1967) 67 
Cal. 2d 733, 738 [63 Cal. Rptr. 689, 433 P.2d 697] (Mor-
ris); id. at p. 740; see also Stats. 1966, Second Ex. Sess. 
1965, ch. 4, ß 2, p. 103.) It "represent[ed] California's 
implementation of the federal Medicaid program (42 
U.S.C. ß 1396-1396v), through which the federal gov-
ernment provide[d] financial assistance to states so that 
they [might] furnish medical care to qualified indigent 
persons. [Citation.]" ( Robert F. Kennedy Medical Center 
v. Belsh (1996) 13 Cal. 4th 748, 751 [55 Cal. Rptr. 2d 

Received
August 26, 2011
Commission on
State Mandates



Page 6 
15 Cal. 4th 68, *; 931 P.2d 312, **; 

61 Cal. Rptr. 2d 134, ***; 1997 Cal. LEXIS 630 

107, 919 P.2d 721] (Belsh).) "[B]y meeting the require-
ments of federal law," Medi-Cal "qualif[ied] California 
for the receipt of federal funds made available under title 
XIX of the Social Security Act." (Morris, supra, 67 Cal. 
2d at p. 738.) "Title [XIX] permitted the combination of 
the major governmental health care systems which pro-
vided care for the indigent into a single system financed 
by the state and federal governments. By 1975, this sys-
tem, at least as originally proposed, would provide a 
wide range of health care services for all those who 
[were] indigent regardless of whether they [were] public 
assistance recipients . . . ." (Preliminary Rep., supra, at p. 
4; see also Act of July 30, 1965, Pub.L. No. 89-97, ß 
121(a), 79 Stat. 286, reprinted in 1965 U.S. Code  [*77]  
Cong. & Admin. News, p. 378 [states must make effort 
to  [**316]   [***138]  liberalize eligibility requirements 
"with a view toward furnishing by July 1, 1975, compre-
hensive care and services to substantially all individuals 
who meet the plan's eligibility standards with respect to 
income and resources"].) 2  
 

2   Congress later repealed the requirement that 
states work towards expanding eligibility. (See 
Cal. Health and Welfare Agency, The Medi-Cal 
Program: A Brief Summary of Major Events 
(Mar. 1990) p. 1 (Summary of Major Events).) 

However, eligibility for Medi-Cal was initially lim-
ited only to persons linked to a federal categorical aid 
program by age (at least 65), blindness, disability, or 
membership in a family with dependent children within 
the meaning of the Aid to Families with Dependent Chil-
dren program (AFDC). (See Legis. Analyst, Rep. to Joint 
Legis. Budget Com., Analysis of 1971-1972 Budget Bill, 
Sen. Bill No. 207 (1971 Reg. Sess.) pp. 548, 550 (1971 
Legislative Analyst's Report).) Individuals possessing 
one of these characteristics (categorically linked persons) 
received full benefits if they actually received public 
assistance payments. (Id. at p. 550.) Lesser benefits were 
available to categorically linked persons who were only 
medically indigent, i.e., their income and resources, alt-
hough rendering them ineligible for cash aid, were "not 
sufficient to meet the cost of health care." (Morris, su-
pra, 67 Cal. 2d at p. 750; see also 1971 Legis. Analyst's 
Rep., supra, at pp. 548, 550; Stats. 1966, Second Ex. 
Sess. 1965, ch. 4, ß 2, pp. 105-106.)  

Individuals not linked to a federal categorical aid 
program (non-categorically linked persons) were ineligi-
ble for Medi-Cal, regardless of their means. Thus, "a 
group of citizens, not covered by Medi-Cal and yet una-
ble to afford medical care, remained the responsibility 
of" the counties. ( County of Santa Clara v. Hall (1972) 
23 Cal. App. 3d 1059, 1061 [100 Cal. Rptr. 629] (Hall).) 
In establishing Medi-Cal, the Legislature expressly rec-
ognized this fact by enacting former section 14108.5, 

which provided: "The Legislature hereby declares its 
concern with the problems which will be facing the 
counties with respect to the medical care of indigent per-
sons who are not covered [by Medi-Cal] . . . and .  . . 
whose medical care must be financed entirely by the 
counties in a time of heavily increasing medical costs." 
(Stats. 1966, Second Ex. Sess. 1965, ch. 4, ß 2, p. 116.) 
The Legislature directed the Health Review and Program 
Council "to study this problem and report its findings to 
the Legislature no later than March 1, 1967." (Ibid.)  

Moreover, although it required counties to contrib-
ute to the costs of Medi-Cal, the Legislature established a 
method for determining the amount of their contributions 
that would "leave them with []sufficient funds to provide 
hospital care for those persons not eligible for Medi-
Cal." (Hall, supra, 23 Cal. App. 3d at p. 1061, fn. omit-
ted.) Former section 14150.1,  [*78]  which was known 
as the "county option" or the "option plan," required a 
county "to pay the state a sum equal to 100 percent of the 
county's health care costs (which included both linked 
and nonlinked individuals) provided in the 1964-1965 
fiscal year, with an adjustment for population increase; in 
return the state would pay the county's entire cost of 
medical care." 3 ( County of Sacramento v. Lackner 
(1979) 97 Cal. App. 3d 576, 581 [159 Cal. Rptr. 1] 
(Lackner ).) Under the county option, "the state agreed to 
assume all county health care costs . . . in excess of" the 
county's payment. ( Id. at p. 586.) It "made no distinction 
between 'linked' and 'nonlinked' persons," and "simply 
guaranteed a medical cost ceiling to counties electing to 
come within the option plan." (Ibid.) "Any difference  
[**317]   [***139]  in actual operating costs and the lim-
it set by the option provision [was] assumed entirely by 
the state." (Preliminary Rep., supra, at p. 10, fn. 2.) 
Thus, the county option "guarantee[d] state participation 
in the cost of care for medically indigent persons who 
[were] not otherwise covered by the basic Medi-Cal pro-
gram or other repayment programs." 4 (1971 Legis. Ana-
lyst's Rep., supra, at p. 549.)  
 

3   Former section 14150.1 provided in relevant 
part: "[A] county may elect to pay as its share [of 
Medi-Cal costs] one hundred percent . . . of the 
county cost of health care uncompensated from 
any source in 1964-65 for all categorical aid re-
cipients, and all other persons in the county hos-
pital or in a contract hospital, increased for such 
county for each fiscal year subsequent to 1964-65 
by an amount proportionate to the increase in 
population for such county . . . . If the county so 
elects, the county costs of health care in any fis-
cal year shall not exceed the total county costs of 
health care uncompensated from any source in 
1964-65 for all categorical aid recipients, and all 
other persons in the county hospital or in a con-
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tract hospital, increased for such county for each 
fiscal year subsequent to 1964-65 by an amount 
proportionate to the increase in population for 
such county . . . ." (Stats. 1966, Second Ex. Sess. 
1965, ch. 4, ß 2, p. 121.) 
4   Former section 14150 provided the standard 
method for determining the counties' share of 
Medi-Cal costs. Under it, "a county was required 
to pay the state a specific sum, in return for which 
the state would pay for the medical care of all 
[categorically linked] individuals . . . . Financial 
responsibility for nonlinked individuals . . . re-
mained with the counties." (Lackner, supra, 97 
Cal. App. 3d at p. 581.) 

Primarily through the county option, Medi-Cal 
caused a "significant shift in financing of health care 
from the counties to the state and federal government. . . 
. During the first 28 months of the program the state . . . 
paid approximately $ 76 million for care of non-Medi-
Cal indigents in county hospitals." (Preliminary Rep., 
supra, at p. 31.) These state funds paid "costs that would 
otherwise have been borne by counties through increases 
in property taxes." (Legis. Analyst, Rep. to Joint Legis. 
Budget Com., Analysis of 1974-1975 Budget Bill, Sen. 
Bill No. 1525 (1973-1974 Reg. Sess.) p. 626 (1974 Leg-
islative Analyst's Report).) "[F]aced with escalating 
Medi-Cal costs,  the Legislature in 1967 imposed strict 
guidelines on reimbursing counties electing to come un-
der the 'option' plan. ([Former] ß 14150.2.) Pursuant to 
subdivision (c) of [former] section 14150.2, the state 
imposed a limit on its obligation to pay for medical ser-
vices to nonlinked persons  [*79]  served by a county 
within the 'option' plan." (Lackner, supra, 97 Cal. App. 
3d at p. 589; see also Stats. 1967, ch. 104, ß 3, p. 1019; 
Stats. 1969, ch. 21, ß 57, pp. 106-107; 1974 Legis. Ana-
lyst's Rep., supra, at p. 626.)  

In 1971, the Legislature substantially revised Medi-
Cal. It extended coverage to certain noncategorically 
linked minors and adults "who [were] financially unable 
to pay for their medical care." (Legis. Counsel's Dig., 
Assem. Bill No. 949, 3 Stats. 1971 (Reg. Sess.) Sum-
mary Dig., p. 83; see Stats. 1971, ch. 577, ß 12, 23, pp. 
1110-1111, 1115.) These medically indigent individuals 
met "the income and resource requirements for aid under 
[AFDC] but [did] not otherwise qualify[] as a public 
assistance recipient." (56 Ops.Cal.Atty.Gen. 568, 569 
(1973).) The Legislature anticipated that this eligibility 
expansion would bring "approximately 800,000 addi-
tional medically needy Californians" into Medi-Cal. 
(Stats. 1971, ch. 577, ß 56, p. 1136.) The 1971 legislation 
referred to these individuals as " '[n]oncategorically re-
lated needy person[s].' " (Stats. 1971, ch. 577, ß 23, p. 
1115.) Subsequent legislation designated them as "medi-
cally indigent person[s]" (MIP's) and provided them cov-

erage under former section 14005.4. (Stats. 1976, ch. 
126, ß 7, p. 200; id. at ß 20, p. 204.)  

The 1971 legislation also established a new method 
for determining each county's financial contribution to 
Medi-Cal. The Legislature eliminated the county option 
by repealing former section 14150.1 and enacting former 
section 14150. That section specified (by amount) each 
county's share of Medi-Cal costs for the 1972-1973 fiscal 
year and set forth a formula for increasing the share in 
subsequent years based on the taxable assessed value of 
certain property. (Stats. 1971, ch. 577, ß 41, 42, pp. 
1131-1133.)  

For the 1978-1979 fiscal year, the state assumed 
each county's share of Medi-Cal costs under former sec-
tion 14150. (Stats. 1978, ch. 292, ß 33, p. 610.) In July 
1979, the Legislature repealed former section 14150 al-
together, thereby eliminating the counties' responsibility 
to share in Medi-Cal costs. (Stats. 1979, ch. 282, ß 74, p. 
1043.) Thus, in November 1979, when the electorate 
adopted section 6, "the state was funding Medi-Cal cov-
erage for [MIP's] without requiring any county financial 
contribution." (Kinlaw, supra, 54 Cal. 3d at p. 329.) The 
state continued to provide full funding for MIP medical 
care through 1982.  

In 1982, the Legislature passed two Medi-Cal re-
form bills that, as of January 1, 1983, excluded from 
Medi-Cal most adults who had been eligible  [*80]  un-
der the MIP category  [***140]  (adult  [**318]  MIP's 
or Medically Indigent Adults).  5 (Stats. 1982, ch. 328, ß 
6, 8.3, 8.5, pp. 1574-1576; Stats. 1982, ch. 1594, ß 19, 
86, pp. 6315, 6357; Cooke v. Superior Court (1989) 213 
Cal. App. 3d 401, 411 [261 Cal. Rptr. 706] (Cooke).) As 
part of excluding this population from Medi-Cal, the 
Legislature created the Medically Indigent Services Ac-
count (MISA) as a mechanism for "transfer[ing] [state] 
funds to the counties for the provision of health care ser-
vices." (Stats. 1982, ch. 1594, ß 86, p. 6357.) Through 
MISA, the state annually allocated funds to counties 
based on "the average amount expended" during the pre-
vious three fiscal years on Medi-Cal services for county 
residents who had been eligible as MIP's. (Stats. 1982, 
ch. 1594, ß 69, p. 6345.) The Legislature directed that 
MISA funds "be consolidated with existing county health 
services funds in order to provide health services to low-
income persons and other persons not eligible for the 
Medi-Cal program." (Stats. 1982, ch. 1594, ß 86, p. 
6357.) It further provided: "Any person whose income 
and resources meet the income and resource criteria for 
certification for [Medi-Cal] services pursuant to Section 
14005.7 other than for the aged, blind, or disabled, shall 
not be excluded from eligibility for services to the extent 
that state funds are provided." (Stats. 1982, ch. 1594, ß 
70, p. 6346.)  
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5   In this opinion, the terms "adult MIP's" and 
"Medically Indigent Adults" refer only to those 
persons who were excluded from the Medi-Cal 
program by the 1982 legislation. 

After passage of the 1982 legislation, San Diego es-
tablished a county medical services (CMS) program to 
provide medical care to adult MIP's. According to San 
Diego, between 1983 and June 1989, the state fully fund-
ed San Diego's CMS program through MISA. However, 
for fiscal years 1989-1990 and 1990-1991, the state only 
partially funded San Diego's CMS program. For exam-
ple, San Diego asserts that, in fiscal year 1990-1991, it 
exhausted state-provided MISA funds by December 24, 
1990. Faced with this shortfall, San Diego's board of 
supervisors voted in February 1991 to terminate the 
CMS program unless the state agreed by March 8 to pro-
vide full funding for the 1990-1991 fiscal year. After the 
state refused to provide additional funding, San Diego 
notified affected individuals and medical service provid-
ers that it would terminate the CMS program at midnight 
on March 19, 1991. The response to the County's notifi-
cation ultimately resulted in the unfunded mandate claim 
now before us.  
 
II. UNFUNDED MANDATES   

Through adoption of Proposition 13 in 1978, the 
voters added article XIII A to the California Constitution, 
which "imposes a limit on the power of state and local 
governments to adopt and levy taxes. [Citation.]" ( Coun-
ty of Fresno v. State   of California (1991) 53 Cal. 3d 
482, 486 [280 Cal. Rptr. 92,  [*81]  808 P.2d 235] 
(County of Fresno).) The next year, the voters added 
article XIII B to the Constitution, which "impose[s] a 
complementary limit on the rate of growth in govern-
mental spending." ( San Francisco Taxpayers Assn. v. 
Board of Supervisors (1992) 2 Cal. 4th 571, 574 [7 Cal. 
Rptr. 2d 245, 828 P.2d 147].)  (1) These two constitu-
tional articles "work in tandem, together restricting Cali-
fornia governments' power both to levy and to spend for 
public purposes." ( City of Sacramento v. State of Cali-
fornia (1990) 50 Cal. 3d 51, 59, fn. 1 [266 Cal. Rptr. 
139, 785 P.2d 522].) Their goals are "to protect residents 
from excessive taxation and government spending. [Cita-
tion.]" ( County of Los Angeles v. State of California 
(1987) 43 Cal. 3d 46, 61 [233 Cal. Rptr. 38, 729 P.2d 
202] (County of Los Angeles).)  

Article XIII B of the California Constitution in-
cludes section 6, which is the constitutional provision at 
issue here. It provides in relevant part: "Whenever the 
Legislature or any state agency mandates a new program 
or higher level of service on any local government, the 
state shall provide a subvention of funds to reimburse 
such local government for the costs of such program or 
increased level of service, except that the Legislature 

may, but need not, provide such subvention of funds for 
the following mandates: [P] . . . [P] (c) Legislative man-
dates enacted prior to January 1, 1975, or executive or-
ders or regulations initially implementing legislation 
enacted prior to January 1, 1975." Section 6  [**319]   
[***141]  recognizes that articles XIII A and XIII B se-
verely restrict the taxing and spending powers of local 
governments. (County of Fresno, supra, 53 Cal. 3d at p. 
487.) Its purpose is to preclude the state from shifting 
financial responsibility for carrying out governmental 
functions to local agencies, which are "ill equipped" to 
assume increased financial responsibilities because of the 
taxing and spending limitations that articles XIII A and 
XIII B impose. (County of Fresno, supra, 53 Cal. 3d at p. 
487; County of Los Angeles, supra, 43 Cal. 3d at p. 61.) 
With certain exceptions, section 6 "[e]ssentially" requires 
the state "to pay for any new governmental programs, or 
for higher levels of service under existing programs, that 
it imposes upon local governmental agencies. [Citation.]" 
( Hayes v. Commission on State Mandates (1992) 11 Cal. 
App. 4th 1564, 1577 [15 Cal. Rptr. 2d 547].)  

In 1984, the Legislature created a statutory proce-
dure for determining whether a statute imposes state-
mandated costs on a local agency within the meaning of 
section 6. ( Gov. Code, ß 17500 et seq.). The local agen-
cy must file a test claim with the Commission, which, 
after a public hearing, decides whether the statute man-
dates a new program or increased level of service. ( Gov. 
Code, ß 17521, 17551, 17555.) If the Commission finds 
a claim to be reimbursable, it must determine the amount 
of reimbursement. ( Gov. Code, ß 17557.) The local 
agency must then follow certain statutory procedures to  
[*82]  obtain reimbursement. ( Gov. Code, ß 17558 et 
seq.) If the Legislature refuses to appropriate money for 
a reimbursable mandate, the local agency may file "an 
action in declaratory relief to declare the mandate unen-
forceable and enjoin its enforcement." ( Gov. Code, ß 
17612, subd. (c).) If the Commission finds no reimbursa-
ble mandate, the local agency may challenge this finding 
by administrative mandate proceedings under section 
1094.5 of the Code of Civil Procedure. ( Gov. Code, ß 
17559.) Government Code section 17552 declares that 
these provisions "provide the sole and exclusive proce-
dure by which a local agency . . . may claim reimburse-
ment for costs mandated by the state as required by Sec-
tion 6 . . . ."  
 
III. ADMINISTRATIVE AND JUDICIAL PROCEED-
INGS   

A. The Los Angeles Action  

On November 23, 1987, the County of Los Angeles 
(Los Angeles) filed a claim (the Los Angeles action) 
with the Commission asserting that the exclusion of adult 
MIP's from Medi-Cal constituted a reimbursable man-
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date under section 6. (Kinlaw, supra, 54 Cal. 3d at p. 
330, fn. 2.) Alameda County subsequently filed a claim 
on November 30, 1987, but the Commission rejected it 
because of the pending Los Angeles claim. (Id. at p. 331, 
fn. 4.) Los Angeles refused to permit Alameda County to 
join as a claimant, but permitted San Bernardino County 
to join. (Ibid.)  

In April 1989, the Commission rejected the Los An-
geles claim, finding no reimbursable mandate.  6 (Kinlaw, 
supra, 54 Cal. 3d at p. 330, fn. 2.) It found that the 1982 
legislation did not impose on counties a new program or 
a higher level of service for an existing program because 
counties had a "pre-existing duty" to provide medical 
care to the medically indigent under section 17000. That 
section provides in relevant part: "Every county . . . shall 
relieve and support all incompetent, poor, indigent per-
sons . . . lawfully resident therein, when such persons are 
not supported and relieved by their relatives or friends, 
by their own means, or by state hospitals or other state or 
private institutions." Section 17000 did not impose a 
reimbursable mandate under section 6, the Commission 
further reasoned, because it "was enacted prior to Janu-
ary 1, 1975 . . . ." Finally, the Commission found no 
mandate because the 1982 legislation "neither estab-
lish[ed] the level of care to be provided nor . . . define[d] 
the class of persons determined to be eligible for medical 
care since these criteria were established by boards of 
supervisors" pursuant to section 17001.  
 

6   San Diego lodged with the trial court a copy 
of the Commission's decision in the Los Angeles 
action. 

  [**320]   [***142]  On March 20, 1990, the Los 
Angeles Superior Court filed a judgment reversing the 
Commission's decision and directing issuance of a per-
emptory  [*83]  writ of mandate. On April 16, 1990, the 
Commission and the state filed an appeal in the Second 
District Court of Appeal. (County of Los Angeles v. State 
of California, No. B049625.) 7 In early 1992, the parties 
to the Los Angeles action agreed to settle their dispute 
and to seek dismissal. In April 1992, after learning of 
this agreement, San Diego sought to intervene. Explain-
ing that it had been waiting for resolution of the action, 
San Diego requested that the Court of Appeal deny the 
dismissal request and add (or substitute in) the County as 
a party. The Court of Appeal did not respond. On De-
cember 15, 1992, the parties to the Los Angeles action 
entered into a settlement agreement that provided for 
vacation of the superior court judgment and dismissal of 
the appeal and superior court action. Consistent with the 
settlement agreement, on December 29, 1992, the Court 
of Appeal filed an order vacating the superior court 
judgment, dismissing the appeal, and instructing the su-

perior court to dismiss the action without prejudice on 
remand.  8  
 

7   In setting forth the facts relating to the Los 
Angeles action, we rely in part on the appellate 
record from that action, of which we take judicial 
notice. ( Evid. Code, ß 452, subd. (d), 459.) 
8   The settlement resulted from 1991 legislation 
that changed the system of health care funding as 
of June 30, 1991. (See ß 17600 et seq.; Stats. 
1991, chs. 87, 89, pp. 231-235, 243-341.) That 
legislation provided counties with new revenue 
sources, including a portion of state vehicle li-
cense fees, to fund health care programs. Howev-
er, the legislation declared that the statutes 
providing counties with vehicle license fees 
would "cease to be operative on the first day of 
the month following the month in which the De-
partment of Motor Vehicles is notified by the 
Department of Finance of a final judicial deter-
mination by the California Supreme Court or any 
California court of appeal" that "[t]he state is ob-
ligated to reimburse counties for costs of provid-
ing medical services to medically indigent adults 
pursuant to Chapters 328 and 1594 of the Statutes 
of 1982." ( Rev. & Tax. Code, ß 10753.8, subd. 
(b)(2), 11001.5, subd. (d)(2); see also Stats. 1991, 
ch. 89, ß 210, p. 340.) Los Angeles and San Ber-
nardino Counties settled their action to avoid 
triggering these provisions. Unlike the dissent, 
we do not believe that consideration of these re-
cently enacted provisions is appropriate in ana-
lyzing the 1982 legislation. Nor do we assume, as 
the dissent does, that our decision necessarily 
triggers these provisions. That issue is not before 
us. 

 B. The San Diego Action  

1. Administrative Attempts to Obtain Reimbursement  

On March 13, 1991, San Diego submitted an invoice 
to the State Controller seeking reimbursement of its un-
compensated expenditures on the CMS program for fis-
cal year 1989-1990. The Controller is a member of the 
Commission. ( Gov. Code, ß 17525.) On April 12, the 
Controller returned the invoice "without action," stating 
that "[n]o appropriation has been given to this office to 
allow for reimbursement" of medical costs for adult 
MIP's, and noting that litigation was pending regarding 
the state's reimbursement obligation. On December 18, 
1991, San Diego submitted a similar invoice for the 
1990-1991 fiscal year. The state has not acted regarding 
this second invoice.  

 [*84]  2. Court Proceedings  
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Responding to San Diego's notice of intent to termi-
nate the CMS program, on March 11, 1991, the Legal 
Aid Society of San Diego filed a class action on behalf of 
CMS program beneficiaries seeking to enjoin termina-
tion of the program. The trial court later issued a prelim-
inary injunction prohibiting San Diego "from taking any 
action to reduce or terminate" the CMS program.  

On March 15, 1991, San Diego filed a cross-
complaint and petition for writ of mandate under Code of 
Civil Procedure section 1085 against the state, the Com-
mission, and various state officers.  9 The cross-
complaint alleged that, by excluding adult MIP's from 
Medi-Cal and transferring responsibility for  [**321]   
[***143]  their medical care to counties, the state had 
mandated a new program and higher level of service 
within the meaning of section 6. The cross-complaint 
further alleged that the state therefore had a duty under 
section 6 to reimburse San Diego for the entire cost of its 
CMS program, and that the state had failed to perform its 
duty.  
 

9   The cross-complaint named the following 
state officers: (1) Kenneth W. Kizer, Director of 
the Department of Health Services; (2) Kim 
Belsh, Acting Secretary of the Health and Wel-
fare Agency; (3) Gray Davis, the State Control-
ler; (4) Kathleen Brown, the State Treasurer; and 
(5) Thomas Hayes, the Director of the Depart-
ment of Finance. Where the context suggests, 
subsequent references in this opinion to "the 
state" include these officers. 

 Proceeding from these initial allegations, the cross-
complaint alleged causes of action for indemnification, 
declaratory and injunctive relief, reimbursement and 
damages, and writ of mandate. In its first declaratory 
relief claim, San Diego alleged (on information and be-
lief) that the state contended the CMS program was a 
nonreimbursable, county obligation. In its claim for re-
imbursement, San Diego alleged (again on information 
and belief) that the Commission had "previously denied 
the claims of other counties, ruling that county medical 
care programs for [adult MIP's] are not state-mandated 
and, therefore, counties are not entitled to reimbursement 
from the State for the costs of such programs." "Under 
these circumstances," San Diego asserted, "denial of the 
County's claim by the Commission . . . is virtually certain 
and further administrative pursuit of this claim would be 
a futile act."  

For relief, San Diego requested a judgment declaring 
the following: (1) that the state must fully reimburse San 
Diego if it "is compelled to provide any CMS Program 
services to plaintiffs . . . after March 19, 1991"; (2) that 
section 6 requires the state "to fully fund the CMS Pro-
gram" (or,  alternatively, that the CMS program is discre-

tionary); (3) that the state must pay San Diego for all of 
its unreimbursed costs for the CMS program during  
[*85]  the 1989-1990 and 1990-1991 fiscal years; and (4) 
that the state shall assume responsibility for operating 
any court-ordered continuation of the CMS program. San 
Diego also requested that the court issue a writ of man-
damus requiring the state to fulfill its reimbursement 
obligation. Finally, San Diego requested issuance of pre-
liminary and permanent injunctions to ensure that the 
state fulfilled its obligations to the County.  

In April 1991, San Diego determined that it could 
continue operating the CMS program using previously 
unavailable general fund revenues. Accordingly, San 
Diego and plaintiffs settled their dispute, and plaintiffs 
dismissed their complaint.  

The matter proceeded solely on San Diego's cross-
complaint. The court issued a preliminary injunction and 
alternative writ in May 1991. At a hearing on June 25, 
1991, the court found that the state had an obligation to 
fund San Diego's CMS program, granted San Diego's 
request for a writ of mandate, and scheduled an eviden-
tiary hearing to determine damages and remedies. On 
July 1, 1991, it issued an order reflecting this ruling and 
granting a peremptory writ of mandate. The writ did not 
issue, however, because of the pending hearing to deter-
mine damages. In December 1992, after an extensive 
evidentiary hearing and posthearing proceedings on the 
claim for a peremptory writ of mandate, the court issued 
a judgment confirming its jurisdiction to determine San 
Diego's claim, finding that section 6 required the state to 
fund the entire cost of San Diego's CMS program, de-
termining the amount that the state owed San Diego for 
fiscal years 1989-1990 and 1990-1991, identifying funds 
available to the state to satisfy the judgment, and order-
ing issuance of a peremptory writ of mandate.  10 The 
court also issued a peremptory writ of mandate directing 
the state and various state officers to comply with the 
judgment.  
 

10   The judgment dismissed all of San Diego's 
other claims. 

The Court of Appeal affirmed the judgment insofar 
as it provided that section 6 requires the state to fund the 
CMS program. The Court of Appeal also affirmed the 
trial court's finding that the state had required San Diego 
to spend at least $ 41 million on the CMS program in 
fiscal years 1989-1990 and 1990-1991. However, the 
Court of Appeal reversed those portions of the judgment 
determining the final reimbursement amount and speci-
fying the state funds from which the state was to satisfy 
the judgment. It remanded the matter to the Commission 
to determine the reimbursement amount and appropriate 
statutory remedies. We then granted the state's petition 
for review.  
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 [**322]   [***144]  IV. SUPERIOR COURT JU-
RISDICTION  

 (2a) Before reaching the merits of the appeal, we 
must address the state's assertion that the superior court 
lacked jurisdiction to hear San  [*86]  Diego's mandate 
claim. According to the state, in Kinlaw, supra, 54 Cal. 
3d 326, we "unequivocally held that the orderly determi-
nation of [unfunded] mandate questions demands that 
only one claim on any particular alleged mandate be en-
tertained by the courts at any given time." Thus, if a test 
claim is pending, "other potential claims must be held in 
abeyance . . . ." Applying this principle, the state asserts 
that, since "the test claim litigation was pending" in the 
Los Angeles action when San Diego filed its cross-
complaint seeking mandamus relief, "the superior court 
lacked jurisdiction from the outset, and the resulting 
judgment is a nullity. That defect cannot be cured by the 
settlement of the test claim, which occurred after judg-
ment was entered herein."  

In Kinlaw, we held that individual taxpayers and re-
cipients of government benefits lack standing to enforce 
section 6 because the applicable administrative proce-
dures, which "are the exclusive means" for determining 
and enforcing the state's section 6 obligations, "are avail-
able only to local agencies and school districts directly 
affected by a state mandate . . . ." (Kinlaw, supra, 54 Cal. 
3d at p. 328.) In reaching this conclusion, we explained 
that the reimbursement right under section 6 "is a right 
given by the Constitution to local agencies, not individu-
als either as taxpayers or recipients of government bene-
fits and services." (Id. at p. 334.) We concluded that 
"[n]either public policy nor practical necessity compels 
creation of a judicial remedy by which individuals may 
enforce the right of the county to such revenues." (Id. at 
p. 335.)  

In finding that individuals do not have standing to 
enforce the section 6 rights of local agencies, we made 
several observations in Kinlaw pertinent to operation of 
the statutory process as it applies to entities that do have 
standing. Citing Government Code section 17500, we 
explained that "the Legislature enacted comprehensive 
administrative procedures for resolution of claims arising 
out of section 6 . . . because the absence of a uniform 
procedure had resulted in inconsistent rulings on the ex-
istence of state mandates, unnecessary litigation, reim-
bursement delays, and, apparently, resultant uncertainties 
in accommodating reimbursement requirements in the 
budgetary process." (Kinlaw, supra, 54 Cal. 3d at p. 
331.) Thus, the governing statutes "establish[] proce-
dures which exist for the express purpose of avoiding 
multiple proceedings, judicial and administrative, ad-
dressing the same claim that a reimbursable state man-
date has been created." (Id. at p. 333.) Specifically, "[t]he 
legislation establishes a test-claim procedure to expedi-

tiously resolve disputes affecting multiple agencies . . . ." 
(Id. at p. 331.) Describing the Commission's application 
of the test-claim procedure to claims regarding exclusion 
of adult MIP's from Medi-Cal, we observed: "The test 
claim by the County of Los Angeles was filed prior to 
that  [*87]  proposed by Alameda County. The Alameda 
County claim was rejected for that reason. (See [Gov. 
Code,] ß 17521.) Los Angeles County permitted San 
Bernardino County to join in its claim which the Com-
mission accepted as a test claim intended to resolve the 
[adult MIP exclusion] issues . . . . Los Angeles County 
declined a request from Alameda County that it be in-
cluded in the test claim . . . ." (Id. at p. 331, fn. 4.)  

Consistent with our observations in Kinlaw, we here 
agree with the state that the trial court should not have 
proceeded to resolve San Diego's claim for reimburse-
ment under section 6 while the Los Angeles action was 
pending. A contrary conclusion would undermine one of 
"the express purpose[s]" OF THE STATUTORY PRO-
CEDURE: to "avoid[] multiple proceedings . . . address-
ing the same claim that a reimbursable state mandate has 
been created." (Kinlaw, supra, 54 Cal. 3d at p. 333.)  

 (3) However, we reject the state's assertion that the 
error was jurisdictional.  The power of superior courts to 
perform mandamus review  [**323]   [***145]  of ad-
ministrative decisions derives in part from article VI, 
section 10 of the California Constitution. ( Bixby v. 
Pierno (1971) 4 Cal. 3d 130, 138 [93 Cal. Rptr. 234, 481 
P.2d 242]; Lipari v. Department of Motor Vehicles 
(1993) 16 Cal. App. 4th 667, 672 [20 Cal. Rptr. 2d 246].) 
That section gives "[t]he Supreme Court, courts of ap-
peal, [and] superior courts . . . original jurisdiction in 
proceedings for extraordinary relief in the nature of 
mandamus . . . ." (Cal. Const., art. VI, ß 10.) "The juris-
diction thus vested may not lightly be deemed to have 
been destroyed." ( Garrison v. Rourke (1948) 32 Cal. 2d 
430, 435 [196 P.2d 884], overruled on another ground in 
Keane v. Smith (1971) 4 Cal. 3d 932, 939 [95 Cal. Rptr. 
197, 485 P.2d 261].) "While the courts are subject to 
reasonable statutory regulation of procedure and other 
matters, they will maintain their constitutional powers in 
order effectively to function as a separate department of 
government. [Citations.] Consequently an intent to defeat 
the exercise of the court's jurisdiction will not be sup-
plied by implication." ( Garrison, supra, at p. 436.)  (2b) 
Here, we find no statutory provision that either "express-
ly provide[s]" (id. at p. 435) or otherwise "clearly indi-
cate[s]" (id. at p. 436) that the Legislature intended to 
divest all courts other than the court hearing the test 
claim of their mandamus jurisdiction.  

Rather, following Dowdall v. Superior Court (1920) 
183 Cal. 348 [191 P. 685] (Dowdall), we interpret the 
governing statutes as simply vesting primary jurisdiction 
in the court hearing the test claim. In Dowdall, we de-
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termined the jurisdictional effect of Code of Civil Proce-
dure former section 1699 on actions to settle the account 
of trustees of a testamentary trust. Code of Civil Proce-
dure former section 1699 provided in part: "Where any 
trust  [*88]  has been created by or under any will to con-
tinue after distribution, the Superior Court shall not lose 
jurisdiction of the estate by final distribution, but shall 
retain jurisdiction thereof for the purpose of the settle-
ment of accounts under the trust." (Stats. 1889, ch. 228, ß 
1, p. 337.) We explained that, under this section, "the 
superior court, sitting in probate upon the distribution of 
an estate wherein the will creates a trust, retain[ed] juris-
diction of the estate for the purpose of the settlement of 
the accounts under the trust." (Dowdall, supra, 183 Cal. 
at p. 353.) However, we further observed that "the supe-
rior court of each county in the state has general jurisdic-
tion in equity to settle trustees' accounts and to entertain 
actions for injunctions. This jurisdiction is, in a sense, 
concurrent with that of the superior court, which, by vir-
tue of the decree of distribution, has jurisdiction of a trust 
created by will. The latter, however, is the primary juris-
diction, and if a bill in equity is filed in any other superi-
or court for the purpose of settling the account of such 
trustee, that court, upon being informed of the jurisdic-
tion of the court in probate and that an account is to be or 
has been filed therein for settlement, should postpone the 
proceeding in its own case and allow the account to be 
settled by the court having primary jurisdiction thereof." 
(Ibid.)  

Similarly, we conclude that, under the statutes gov-
erning determination of unfunded mandate claims, the 
court hearing the test claim has primary jurisdiction. 
Thus, if an action asserting the same unfunded mandate 
claim is filed in any other superior court, that court, upon 
being informed of the pending test claim, should post-
pone the proceeding before it and allow the court having 
primary jurisdiction to determine the test claim.  

However, a court's erroneous refusal to stay further 
proceedings does not render those further proceedings 
void for lack of jurisdiction. As we explained in Dow-
dall, a court that refuses to defer to another court's prima-
ry jurisdiction "is not without jurisdiction." (Dowdall, 
supra, 183 Cal. at p. 353.) Accordingly, notwithstanding 
pendency of the Los Angeles action, the trial court here 
did not lack jurisdiction to determine San Diego's man-
damus petition. (See Collins v. Ramish (1920) 182 Cal. 
360, 366-369 [188 P. 550] [although trial court erred in 
refusing to abate action because of former action pend-
ing, new trial was not warranted on issues that the trial 
court correctly decided]; People ex rel.  Garamendi v. 
American Autoplan, Inc. (1993) 20 Cal. App. 4th 760, 
772  [***146]  [25 Cal. Rptr. 2d 192]  [**324]  (Gara-
mendi) ["rule of exclusive concurrent jurisdiction is not 
'jurisdictional' in the sense that failure to comply renders 

subsequent proceedings void"]; Stearns v. Los Angeles 
City School Dist. (1966) 244 Cal. App. 2d 696, 718 [53 
Cal. Rptr. 482, 21 A.L.R.3d 164] [where trial court errs 
in failing to stay proceedings in  [*89]  deference to ju-
risdiction of another court, reversal would be frivolous 
absent errors regarding the merits].) 11  
 

11   In Garamendi, supra, 20 Cal. App. 4th at 
pages 771-775, the court discussed procedural re-
quirements for raising a claim that another court 
has already exercised its concurrent jurisdiction. 
Given our conclusion that the trial court's error 
here was not jurisdictional, we express no opin-
ion about this discussion in Garamendi or the 
sufficiency of the state's efforts to raise the issue 
in this case. 

The trial court's failure to defer to the primary juris-
diction of the court hearing the Los Angeles action did 
not prejudice the state. Contrary to the state's assertion, 
the trial court did not "usurp" the Commission's "authori-
ty to determine, in the first place, whether or not legisla-
tion creates a mandate." The Commission had already 
exercised that authority in the Los Angeles action. More-
over, given the settlement of the Los Angeles action, 
which included vacating the judgment in that action, the 
trial court's exercise of jurisdiction here did not result in 
one of the principal harms that the statutory procedure 
seeks to prevent: multiple decisions regarding an un-
funded mandate question. Finally, the lack of an admin-
istrative record specifically relating to San Diego's claim 
did not prejudice the state because the threshold determi-
nation of whether a statute imposes a state mandate is an 
issue of law. ( County of Fresno v. Lehman (1991) 229 
Cal. App. 3d 340, 347 [280 Cal. Rptr. 310].) To the ex-
tent that an administrative record was necessary, the rec-
ord developed in the Los Angeles action could have been 
submitted to the trial court.  12 (See Los Angeles Unified 
School Dist. v. State of California (1988) 199 Cal. App. 
3d 686, 689 [245 Cal. Rptr. 140].)  
 

12   Notably, in discussing the options still avail-
able to San Diego, the state asserts that San Die-
go "might have been able to go to superior court 
and file a [mandamus] petition based on the rec-
ord of the prior test claim." 

 We also find that, on the facts of this case, San Die-
go's failure to submit a test claim to the Commission 
before seeking judicial relief did not affect the superior 
court's jurisdiction. Ordinarily, counties seeking to pur-
sue an unfunded mandate claim under section 6 must 
exhaust their administrative remedies. ( Central Delta 
Water Agency v. State Water Resources Control Bd. 
(1993) 17 Cal. App. 4th 621, 641 [21 Cal. Rptr. 2d 453]; 
County of Contra Costa v. State of California (1986) 177 
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Cal. App. 3d 62, 73-77 [222 Cal. Rptr. 750] (County of 
Contra Costa).) However, counties may pursue section 6 
claims in superior court without first resorting to admin-
istrative remedies if they "can establish an exception to" 
the exhaustion requirement. (County of Contra Costa, 
supra, 177 Cal. App. 3d at p. 77.) The futility exception 
to the exhaustion requirement applies if a county can 
"state with assurance that the [Commission] would rule 
adversely in its own particular case. [Citations.]" ( Linde-
leaf v. Agricultural Labor Relations Bd. (1986) 41 Cal. 
3d 861, 870 [226 Cal. Rptr. 119, 718 P.2d 106]; see also 
County of Contra Costa, supra, 177 Cal. App. 3d at pp. 
77-78.)  

 [*90]  We agree with the trial court and the Court of 
Appeal that the futility exception applied in this case. As 
we have previously noted, San Diego invoked this excep-
tion by alleging in its cross-complaint that the Commis-
sion's denial of its claim was "virtually certain" because 
the Commission had "previously denied the claims of 
other counties, ruling that county medical care programs 
for [adult MIP's] are not state-mandated and, therefore, 
counties are not entitled to reimbursement . . . ." Given 
that the Commission rejected the Los Angeles claim 
(which alleged the same unfunded mandate claim that 
San Diego alleged) and appealed the judicial reversal of 
its decision, the trial court correctly determined that fur-
ther attempts to seek relief from the Commission would 
have been futile. Therefore, we reject the state's jurisdic-
tional argument and proceed to the merits of the appeal.  

 [**325]   [***147]  V. EXISTENCE OF A MAN-
DATE UNDER SECTION 6  

 (4) In determining whether there is a mandate under 
section 6, we turn to our decision in Lucia Mar Unified 
School Dist. v. Honig (1988) 44 Cal. 3d 830 [244 Cal. 
Rptr. 677, 750 P.2d 318] (Lucia Mar). There,  we dis-
cussed section 6's application to Education Code section 
59300, which "requires a school district to contribute 
part of the cost of educating pupils from the district at 
state schools for the severely handicapped." (Lucia Mar, 
supra, at p. 832.) Before 1979, the Legislature had statu-
torily required school districts "to contribute to the edu-
cation of pupils from the districts at the state schools 
[citations] . . . ." ( Id. at pp. 832-833.) The Legislature 
repealed the statutory requirements in 1979 and, on July 
12, 1979, the state assumed full-funding responsibility. ( 
Id. at p. 833.) On July 1, 1980, when section 6 became 
effective, the state still had full-funding responsibility. 
On June 28, 1981, Education Code section 59300 took 
effect. (Lucia Mar, supra, at p. 833.)  

Various school districts filed a claim seeking reim-
bursement under section 6 for the payments that Educa-
tion Code section 59300 requires. The Commission de-
nied the claim, finding that the statute did not impose on 

the districts a new program or higher level of service. 
The trial court and Court of Appeal agreed, the latter 
"reasoning that a shift in the funding of an existing pro-
gram is not a new program or a higher level of service" 
under section 6. (Lucia Mar, supra, 44 Cal. 3d at p. 834.)  

We reversed, finding that a contrary result would 
"violate the intent underlying section 6 . . . ." (Lucia Mar, 
supra, 44 Cal. 3d at p. 835.) That section "was intended 
to preclude the state from shifting to local agencies the 
financial responsibility for providing public services in 
view of the[]  [*91]  restrictions on the taxing and spend-
ing power of the local entities" that articles XIII A and 
XIII B of the California Constitution imposed. (Lucia 
Mar, supra, at pp. 835-836.) "The intent of the section 
would plainly be violated if the state could, while retain-
ing administrative control of programs it has supported 
with state tax money, simply shift the cost of the pro-
grams to local government on the theory that the shift 
does not violate section 6 . . . because the programs are 
not 'new.' Whether the shifting of costs is accomplished 
by compelling local governments to pay the cost of en-
tirely new programs created by the state, or by compel-
ling them to accept financial responsibility in whole or in 
part for a program which was funded entirely   by the 
state before the advent of article XIII B, the result seems 
equally violative of the fundamental purpose underlying 
section 6 . . . ." ( Id. at p. 836, italics added, fn. omitted.) 
We thus concluded in Lucia Mar "that because [Educa-
tion Code] section 59300 shifts partial financial respon-
sibility for the support of students in the state-operated 
schools from the state to school districts--an obligation 
the school districts did not have at the time article XIII B 
was adopted--it calls for [the school districts] to support 
a 'new program' within the meaning of section 6." (Ibid., 
fn. omitted.)  

The similarities between Lucia Mar and the case be-
fore us "are striking. In Lucia Mar, prior to 1979 the 
state and county shared the cost of educating handi-
capped children in state schools; in the present case from 
1971-197[8] the state and county shared the cost of car-
ing for [adult MIP's] under the Medi-Cal program. . . . 
[F]ollowing enactment of [article XIII A], the state took 
full responsibility for both programs." (Kinlaw, supra, 54 
Cal. 3d at p. 353 (dis. opn. of Broussard, J.).) As to both 
programs, the Legislature cited adoption of article XIII A 
of the California Constitution, and specifically its effect 
on tax revenues, as the basis for the state's assumption of 
full funding responsibility. (Stats. 1979, ch. 237, ß 10, p. 
493; Stats. 1979, ch. 282, ß 106, p. 1059.) "Then in 1981 
(for handicapped children) and 1982 (for [adult MIP's]), 
the state sought to shift some of the burden back to the 
counties." (Kinlaw, supra,  [**326]   [***148]  54 Cal. 
3d at p. 353 (dis. opn. of Broussard, J.).)  
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Adopting the Commission's analysis in the Los An-
geles action, the state nevertheless argues that Lucia Mar 
"is inapposite." The school program at issue in Lucia 
Mar "had been wholly operated, administered and fi-
nanced by the state" and "was unquestionably a 'state 
program.' " " 'In contrast,' " the state argues, " 'the pro-
gram here has never been operated or administered by 
the State of California. The counties have always borne 
legal and financial responsibility for' " it under section 
17000 and its predecessors.  13 The courts have interpret-
ed section 17000 as "impos[ing] upon counties a duty to  
[*92]  provide hospital and medical services to indigent 
residents. [Citations.]" ( Board of Supervisors   v. Supe-
rior Court (1989) 207 Cal. App. 3d 552, 557 [254 Cal. 
Rptr. 905].) Thus, the state argues, the source of San 
Diego's obligation to provide medical care to adult MIP's 
is section 17000, not the 1982 legislation. Moreover, 
because the Legislature enacted section 17000 in 1965, 
and section 6 does not apply to "mandates enacted prior 
to January 1, 1975," there is no reimbursable mandate. 
Finally, the state argues that, because section 17001 give 
counties "complete discretion" in setting eligibility and 
service standards under section 17000, there is no man-
date. A contrary conclusion, the state asserts, "would 
erroneously expand the definition of what constitutes a 
'new program' under" section 6. As we explain, we reject 
these arguments.  
 

13   "County General Assistance in California 
dates from 1855, and for many years afforded the 
only form of relief to indigents." ( Mooney v. 
Pickett (1971) 4 Cal. 3d 669, 677 [94 Cal. Rptr. 
279, 483 P.2d 1231] (Mooney).) Section 17000 is 
substantively identical to former section 2500, 
which was enacted in 1937. (Stats. 1937, chs. 
369, 464, pp. 1097, 1406.) 

 A. The Source and Existence of San Diego's Obli-
gation  

1. The Residual Nature of the Counties' Duty Under 
Section 17000  

The state's argument that San Diego's obligation to 
provide medical care to adult MIP's predates the 1982 
legislation contains numerous errors. First, the state mis-
understands San Diego's obligation under section 17000. 
That section creates "the residual fund" to sustain indi-
gents "who cannot qualify . . . under any specialized aid 
programs." (Mooney, supra, 4 Cal. 3d at p. 681, italics 
added; see also Board of Supervisors v. Superior Court, 
supra, 207 Cal. App. 3d at p. 562; Boehm v. Superior 
Court (1986) 178 Cal. App. 3d 494, 499 [223 Cal. Rptr. 
716] [general assistance "is a program of last resort"].) 
By its express terms, the statute requires a county to re-
lieve and support indigent persons only "when such per-
sons are not supported and relieved by their relatives or 

friends, by their own means, or by state hospitals or other 
state or private institutions." (ß 17000.) 14 "Consequently, 
to the extent that the state or federal governments pro-
vide[d] care for [adult MIP's], the [C]ounty's obligation 
to do so [was]  reduced . . . ." (Kinlaw, supra, 54 Cal. 3d 
at p. 354, fn. 14 (dis. opn. of Broussard, J.).) 15  
 

14   See also County of Los Angeles v. Frisbie 
(1942) 19 Cal. 2d 634, 639 [122 P.2d 526] (con-
struing former section 2500); Jennings v. Jones 
(1985) 165 Cal. App. 3d 1083, 1091 [212 Cal. 
Rptr. 134] (counties must support all indigent 
persons "having no other means of support"); Un-
ion of American Physicians & Dentists v. County 
of Santa Clara (1983) 149 Cal. App. 3d 45, 51, 
fn. 10 [196 Cal. Rptr. 602]; Rogers v. Detrich 
(1976) 58 Cal. App. 3d 90, 95 [128 Cal. Rptr. 
261] (counties have duty of support "where such 
support is not otherwise furnished"). 
15   In asserting that Medi-Cal coverage did not 
supplant San Diego's obligation under section 
17000, the dissent incorrectly relies on Madera 
Community Hospital v. County of Madera (1984) 
155 Cal. App. 3d 136 [201 Cal. Rptr. 768] 
(Madera) and Cooke, supra, 213 Cal. App. 3d 
401. (Dis. opn. of Kennard, J., post, at p. 115.) In 
Madera, the court voided a county ordinance that 
extended county benefits under section 17000 on-
ly to persons " 'meeting all eligibility standards 
for the Medi-Cal program.' " (Madera, supra, 155 
Cal. App. 3d at p. 150.) The court explained: 
"Because all funding for the Medi-Cal program 
comes from either the federal or the state gov-
ernment . . ., [c]ounty has denied any financial 
obligation whatsoever from county funds for the 
medical care of its indigent and poor residents." 
(Ibid.) Thus, properly understood, Madera held 
only that Medi-Cal does not relieve counties of 
their obligation to provide medical care to per-
sons who are "indigent" within the meaning of 
section 17000 but who are ineligible for Medi-
Cal. The limit of Madera's holding is apparent 
from the court's reliance on a 1979 opinion of the 
Attorney General discussing the scope of a coun-
ty's authority under section 17000. (Madera, su-
pra, 155 Cal. App. 3d at pp. 151-152.) The At-
torney General explained that "[t]he county obli-
gation [under section 17000] to provide general 
relief extends to those indigents who do not qual-
ify under specialized aid programs, . . . including 
Medi-Cal." (62 Ops.Cal.Atty.Gen. 70, 71, fn. 1 
(1979).) Moreover, the Madera court expressly 
recognized that state and federal programs "alle-
viate, to a greater or lesser extent, [a] [c]ounty's 
burden." (Madera, supra, 155 Cal. App. 3d at p. 
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151.) In Cooke, the court simply made a passing 
reference to Madera in dictum describing the 
coverage history of Medi-Cal. (Cooke, supra, 213 
Cal. App. 3d at p. 411.) It neither analyzed the is-
sue before us nor explained the meaning of the 
dictum that the dissent cites. 

  [**327]   [***149]  As we have explained, the state 
began providing adult MIP's with medical care under 
Medi-Cal in 1971. Although it initially required counties 
to  [*93]  contribute generally to the costs of Medi-Cal, it 
did not set forth a specific amount for coverage of MIP's. 
The state was primarily responsible for the costs of the 
program, and the counties were simply required to con-
tribute funds to defray the state's costs. Beginning with 
the 1978-1979 fiscal year, the state paid all costs of the 
Medi-Cal program, including the cost of medical care for 
adult MIP's. Thus, when section 6 was adopted in No-
vember 1979, to the extent that Medi-Cal provided medi-
cal care to adult MIP's, San Diego bore no financial re-
sponsibility for these health care costs.  16  
 

16   As we have previously explained, even be-
fore 1971 the state, through the county option, as-
sumed much of the financial responsibility for 
providing medical care to adult MIP's. 

The California Attorney General has expressed a 
similar understanding of Medi-Cal's effect on the coun-
ties' medical care responsibility under section 17000. 
After the 1971 extension of Medi-Cal coverage to MIP's, 
Fresno County sought an opinion regarding the scope of 
its duty to provide medical care under section 17000. It 
asserted that the 1971 repeal of former section 14108.5, 
which declared the Legislature's concern with the coun-
ties' problems in caring for indigents not eligible for 
Medi-Cal, evidenced a legislative intent to preempt the 
field of providing health services. (56 Ops.Cal.Atty.Gen., 
supra, at p. 571.) The Attorney General disagreed, con-
cluding that the 1971 change "did not alter the duty of 
the counties to provide medical care to those indigents 
not eligible for Medi-Cal." (Id. at p. 569.) The Attorney 
General explained: "The statement of concern acknowl-
edged the obligation of counties to continue to provide 
medical assistance under section 17000; the removal of 
the statement of concern was not accompanied by elimi-
nation of such duty on the part of the counties, except as 
the addition of [MIP's] to the Medi-Cal program would 
remove the burden on the counties to provide medical 
care for such persons." (Id. at p. 571, italics added.)  

 [*94]  Indeed, the Legislature's statement of intent 
in an uncodified section of the 1982 legislation excluding 
adult MIP's from Medi-Cal suggests that it also shared 
our understanding of section 17000. Section 8.3 of the 
1982 Medi-Cal revisions expressly declared the Legisla-
ture's intent "[i]n eliminating [M]edically [I]ndigent 

[A]dults from the Medi-Cal program . . . ." (Stats. 1982, 
ch. 328, ß 8.3, p. 1575; Stats. 1982, ch. 1594, ß 86, p. 
6357.) It stated in part: "It is further the intent of the Leg-
islature to provide counties with as much flexibility as 
possible in organizing county health services to serve the 
population being transferred." (Stats. 1982, ch. 328, ß 
8.3, p. 1576; Stats. 1982, ch. 1594, ß 86, p. 6357, italics 
added.) If, as the state contends, counties had always 
been responsible under section 17000 for the medical 
care of adult MIP's, the description of adult MIP's as "the 
population being transferred" would have been inaccu-
rate. By so describing adult MIP's, the Legislature indi-
cated its understanding that counties did not have this 
responsibility while adult MIP's were eligible for Medi-
Cal. These sources fully support our rejection of the 
state's argument that the 1982 legislation did not impose 
a mandate because, under section 17000, counties had 
always borne the responsibility for providing medical 
care to adult MIP's.  

2. The State's Assumption of Full Funding Responsi-
bility for Providing Medical Care to Adult MIP's Under 
Medi-Cal  

To support its argument that it never relieved coun-
ties of their obligation under section  [**328]   [***150]  
17000 to provide medical care to adult MIP's, the state 
characterizes as "temporary" the Legislature's assump-
tion of full-funding responsibility for adult MIP's. Ac-
cording to the state, "any ongoing responsibility of the 
county was, at best, only temporarily, partially, alleviated 
(and never supplanted)." The state asserts that the Court 
of Appeal thus "erred by focusing on one phase in th[e] 
shifting pattern of arrangements" for funding indigent 
health care, "a focus which led to a myopic conclusion 
that the state alone is forever responsible for funding the 
health care for" adult MIP's.  

A comparison of the 1978 and 1979 statutes that 
eliminated the counties' share of Medi-Cal costs refutes 
the state's claim. The Legislature expressly limited the 
effect of the 1978 legislation to one fiscal year, providing 
that the state "shall pay" each county's Medi-Cal cost 
share "for the period from July 1, 1978, to June 30, 
1979." (Stats. 1978, ch. 292, ß 33, p. 610.) The Legisla-
tive Counsel's Digest explained that this section would 
require the state to pay "[a]ll county costs for Medi-Cal" 
for "the 1978-79 fiscal year only." (Legis. Counsel's 
Dig., Sen. Bill No. 154, 4 Stats. 1978 (Reg. Sess.), 
Summary Dig., p. 71.) The digest further explained that 
the purpose of the bill containing this section was "the 
partial relief of local government from the temporary 
difficulties brought about by the approval of Proposition 
13."  [*95]  (Id. at p. 70, italics added.) Clearly, the Leg-
islature knew how to include words of limitation when it 
intended the effects of its provisions to be temporary.  
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By contrast, the 1979 legislation contains no such 
limiting language. It simply provided: " Section 14150 of 
the Welfare and Institutions Code is repealed." (Stats. 
1979, ch. 282, ß 74, p. 1043.) In setting forth the need to 
enact the legislation as an urgency statute, the Legisla-
ture explained: "The adoption of Article XIII A .  . . may 
cause the curtailment or elimination of programs and 
services which are vital to the state's public health, safe-
ty, education, and welfare. In order that such services not 
be interrupted, it is necessary that this act take effect 
immediately." (Stats. 1979, ch. 282, ß 106, p. 1059.) In 
describing the effect of this legislation, the Legislative 
Counsel first explained that, "[u]nder existing law, the 
counties pay a specified annual share of the cost of" 
Medi-Cal. (Legis. Counsel's Dig., Assem. Bill No. 8, 4 
Stats. 1979 (Reg. Sess.), Summary Dig., p. 79.) Refer-
ring to the 1978 legislation, it further explained that 
"[f]or the 1978-79 fiscal year only, the state pays . . . [P] 
. . . [a]ll county costs for Medi-Cal . . . ." (Ibid.) The 
1979 legislation, the digest continued, "provid[ed] for 
state assumption of all county costs of Medi-Cal." (Ibid.) 
We find nothing in the 1979 legislation or the Legislative 
Counsel's summary indicating a legislative intent to elim-
inate the counties' cost share of Medi-Cal only tempo-
rarily.  

The state budget process for the 1980-1981 fiscal 
year confirms that the Legislature's assumption of all 
Medi-Cal costs was not viewed as "temporary." In the 
summary of his proposed budget, then Governor Brown 
described Assembly Bill No. 8, 1981-1982 Regular Ses-
sion, generally as "a long-term local financing measure" 
(Governor's Budget for 1980-1981 as submitted to Legis-
lature (1979-1980 Reg. Sess.) Summary of Local Gov-
ernment Fiscal Relief, p. A-30) through which "[t]he 
total cost of [the Medi-Cal] program was permanently 
assumed by the State . . . ." (Id. at p. A-32, italics added.) 
Similarly, in describing to the Joint Legislative Budget 
Committee the Medi-Cal funding item in the proposed 
budget, the Legislative Analyst explained: "Item 287 
includes the state cost of 'buying out' the county share of 
Medi-Cal expenditures. Following passage of Proposi-
tion 13, [Senate Bill No.] 154 appropriated $ 418 million 
to relieve counties of all fiscal responsibility for Medi-
Cal program costs. Subsequently, [Assembly Bill No.] 8 
was enacted, which made permanent state assumption of 
county Medi-Cal costs." (Legis. Analyst, Rep. to Joint 
Legis. Budget Com., Analysis of 1980-1981 Budget Bill, 
Assem. Bill No. 2020 (1979-1980 Reg. Sess.) at p. 721, 
italics added.) Thus, the state errs in asserting that the 
1979 legislation eliminated the counties' financial sup-
port of Medi-Cal "only temporarily."  

 [*96]   [**329]   [***151]  3. State Administration 
of Medical Care for Adult MIP's Under Medi-Cal  

The state argues that, unlike the school program be-
fore us in Lucia Mar, supra, 44 Cal. 3d 830, which "had 
been wholly operated, administered and financed by the 
state," the program for providing medical care to adult 
MIP's " 'has never been operated or administered by' " 
the state. According to the state, Medi-Cal was simply a 
state "reimbursement program" for care that section 
17000 required counties to provide. The state is incor-
rect.  

One of the legislative goals of Medi-Cal was "to al-
low eligible persons to secure basic health care in the 
same manner employed by the public generally, and 
without discrimination or segregation based purely on 
their economic disability." (Stats. 1966, Second Ex. Sess. 
1965, ch. 4, ß 2, p. 104.) "In effect, this meant that poor-
er people could have access to a private practitioner of 
their choice, and not be relegated to a county hospital 
program." ( California Medical Assn. v. Brian (1973) 30 
Cal. App. 3d 637, 642 [106 Cal. Rptr. 555].) Medi-Cal 
"provided for reimbursement to both public and private 
health care providers for medical services rendered." 
(Lackner, supra, 97 Cal. App. 3d at p. 581.) It further 
directed that, "[i]nsofar as practical," public assistance 
recipients be afforded "free choice of arrangements under 
which they shall receive basic health care." (Stats. 1966, 
Second Ex. Sess. 1965, ch. 4, ß 2, p. 115.) Finally, since 
its inception, Medi-Cal has permitted county boards of 
supervisors to "prescribe rules which authorize the coun-
ty hospital to integrate its services with those of other 
hospitals into a system of community service which of-
fers free choice of hospitals to those requiring hospital 
care. The intent of this section is to eliminate discrimina-
tion or segregation based on economic disability so that 
the county hospital and other hospitals in the community 
share in providing services to paying patients and to 
those who qualify for care in public medical care pro-
grams." (ß 14000.2.) Thus, "Medi-Cal eligibles were to 
be able to secure health care in the same manner em-
ployed by the general public (i.e., in the private sector or 
at a county facility)." (1974 Legis. Analyst's Rep.,  su-
pra, at p. 625; see also Preliminary Rep., supra, at p. 17.) 
By allowing eligible persons "a choice of medical facili-
ties for treatment," Medi-Cal placed county health care 
providers "in competition with private hospitals." (Hall, 
supra, 23 Cal. App. 3d at p. 1061.)  

Moreover, administration of Medi-Cal over the 
years has been the responsibility of various state depart-
ments and agencies. (ß 10720-10721, 14061-14062, 
14105, 14203; Belsh, supra, 13 Cal. 4th at p. 751; Mor-
ris, supra, 67 Cal. 2d at p. 741; Summary of Major 
Events, supra, at pp. 2-3, 15.) Thus, "[i]n adopting the 
Medi-Cal program the state Legislature, for the most 
part, shifted indigent medical care from being a county 
responsibility to a State  [*97]  responsibility under the 
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Medi-Cal program. [Citation.]" ( Bay General Communi-
ty Hospital v. County of San Diego (1984) 156 Cal. App. 
3d 944, 959 [203 Cal. Rptr. 184] (Bay General); see also 
Preliminary Rep., supra, at p. 18 [with certain excep-
tions, Medi-Cal "shifted to the state" the responsibility 
for administration of the medical care provided to eligi-
ble persons].) We therefore reject the state's assertion 
that, while Medi-Cal covered adult MIP's, county facili-
ties were the sole providers of their medical care, and 
counties both operated and administered the program that 
provided that care.  

The circumstances we have discussed readily distin-
guish this case from County of Los Angeles v. Commis-
sion on State Mandates (1995) 32 Cal. App. 4th 805 [38 
Cal. Rptr. 2d 304], on which the state relies. There, the 
court rejected the claim that Penal Code section 987.9, 
which required counties to provide criminal defendants 
with certain defense funds, imposed an unfunded state 
mandate. Los Angeles filed the claim after the state, 
which had enacted appropriations between 1977 and 
1990 "to reimburse counties for their costs under" the 
statute, made no appropriation for the 1990-1991 fiscal 
year. ( County of Los Angeles v. Commission on State 
Mandates, supra, at p. 812.) In rejecting the claim,  
[**330]   [***152]  the court first held that there was no 
state mandate because Penal Code section 987.9 merely 
implemented the requirements of federal law. ( County of 
Los Angeles v. Commission on State Mandates, supra, at 
pp. 814-816.) Thus, the court stated, "[a]ssuming, ar-
guendo,  the provisions of [Penal Code] section 987.9 
[constituted] a new program" under section 6, there was 
no state mandate. ( County of Los Angeles v. Commission 
on State Mandates, supra, at p. 818.) Here, of course, it 
is unquestionably the state that has required San Diego to 
provide medical care to indigent persons.  

In dictum, the court also rejected the argument that, 
under Lucia Mar, supra, 44 Cal. 3d 830, the state's "deci-
sion not to reimburse the counties for their programs 
under [Penal Code] section 987.9" imposed a new pro-
gram by shifting financial responsibility for the program 
to counties. ( County of Los Angeles v. Commission on 
State Mandates, supra, 32 Cal. App. 4th at p. 817.) The 
court explained: "In contrast [to Lucia Mar], the program 
here has never been operated or administered by the 
State of California. The counties have always borne legal 
and financial responsibility for implementing the proce-
dures under [Penal Code] section 987.9. The state merely 
reimbursed counties for specific expenses incurred by the 
counties in their operation of a program for which they 
had a primary legal and financial responsibility." (Ibid.) 
Here,  as we have explained, between 1971 and 1983, the 
state administered and bore financial responsibility for 
the medical care that adult MIP's received under Medi-
Cal. The Medi-Cal program was not simply a  [*98]  

method of reimbursement for county costs. Thus, the 
state's reliance on this dictum is misplaced.  17  
 

17   Because County of Los Angeles v. Commis-
sion on State Mandates, supra, 32 Cal. App. 4th 
805, is distinguishable, we need not (and do not) 
express an opinion regarding the court's analysis 
in that decision or its conclusions. 

In summary, our discussion demonstrates the Legis-
lature excluded adult MIP's from Medi-Cal knowing and 
intending that the 1982 legislation would trigger the 
counties' responsibility to provide medical care as pro-
viders of last resort under section 17000. Thus, through 
the 1982 legislation, the Legislature attempted to do pre-
cisely that which the voters enacted section 6 to prevent: 
"transfer[] to [counties] the fiscal responsibility for 
providing services which the state believed should be 
extended to the public." 18 (County of Los Angeles, supra, 
43 Cal. 3d at p. 56; see also City of Sacramento v. State 
of California, supra, 50 Cal. 3d at p. 68 [A "central pur-
pose" of section 6 was "to prevent the state's transfer of 
the cost of government from itself to the local level."].) 
Accordingly, we view the 1982 legislation as having 
mandated a " 'new program' " on counties by "compel-
ling them to accept financial responsibility in whole or in 
part for a program," i.e., medical care for adult MIP's, 
"which was funded entirely by the state before the advent 
of article XIII B." 19 (Lucia Mar, supra, 44 Cal. 3d at p. 
836.)  
 

18   The state properly does not contend that the 
provision of medical care to adult MIP's is not a 
"program" within the meaning of section 6. (See 
County of Los Angeles, supra, 43 Cal. 3d at p. 56 
[section 6 applies to "programs that carry out the 
governmental function of providing services to 
the public"].) 
19   Alternatively, the 1982 legislation can be 
viewed as having mandated an increase in the 
services that counties were providing through ex-
isting section 17000 programs, by adding adult 
MIP's to the indigent population that counties al-
ready had to serve under that section. (See Coun-
ty of Los Angeles, supra, 43 Cal. 3d at p. 56 
["subvention requirement for increased or higher 
level of service is directed to state mandated in-
creases in the services provided by local agencies 
in existing 'programs' "].) 

 A contrary conclusion would defeat the purpose of 
section 6. Under the state's interpretation of that section, 
because section 17000 was enacted before 1975, the Leg-
islature could eliminate the entire Medi-Cal program and 
shift to the counties under section 17000 complete finan-
cial responsibility for medical care that the state has been 
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providing  [**331]   [***153]  since 1966. However, the 
taxing and spending limitations imposed by articles XIII 
A and XIII B would greatly limit the ability of counties 
to meet their expanded section 17000 obligation. "Coun-
ty taxpayers would be forced to accept new taxes or see 
the county forced to cut existing programs further . . . ." 
(Kinlaw, supra, 54 Cal. 3d at p. 351 (dis. opn. of Brous-
sard, J.).) As we have previously explained, the voters, 
recognizing that articles XIII A and XIII B left counties 
"ill equipped" to assume such increased financial respon-
sibilities, adopted section 6 precisely to avoid this result. 
(County of Los Angeles,  [*99]  supra, 43 Cal. 3d at p. 
61.) Thus, it was the voters who decreed that we must, as 
the state puts it, "focus[] on one phase in th[e] shifting 
pattern of [financial] arrangements"  between the state 
and the counties. Under section 6, the state simply cannot 
"compel[] [counties] to accept financial responsibility in 
whole or in part for a program which was funded entirely 
by the state before the advent of article XIII B . . . ." 20 
(Lucia Mar, supra, 44 Cal. 3d at p. 836.)  
 

20   In reaching a contrary conclusion, the dissent 
ignores the electorate's purpose in adopting sec-
tion 6. The dissent also mischaracterizes our de-
cision. We do not hold that "whenever there is a 
change in a state program that has the effect of 
increasing a county's financial burden under sec-
tion 17000 there must be reimbursement by the 
state." (Dis. opn. of Kennard, J., post, at p. 116.) 
Rather, we hold that section 6 prohibits the state 
from shifting to counties the costs of state pro-
grams for which the state assumed complete fi-
nancial responsibility before adoption of section 
6. Whether the state may discontinue assistance 
that it initiated after section 6's adoption is a 
question that is not before us. 

 B. County Discretion to Set Eligibility and Service 
Standards  

 (5a) The state next argues that, because San Diego 
had statutory discretion to set eligibility and service 
standards, there was no reimbursable mandate. Citing 
section 16704, the state asserts that the 1982 legislation 
required San Diego to spend MISA funds "only on those 
whom the county deems eligible under ß 17000," "gave 
the county exclusive authority to determine the level and 
type of benefits it would provide," and required counties 
"to include [adult MIP's] in their ß 17000 eligibility only 
to the extent state funds were available and then only 
for 3 years." (Original emphasis.) 21 According to the 
state, under section 17001, "[t]he counties  [*100]  have 
complete discretion over the determination of eligibility, 
scope of benefits and how the services will be provided." 
22  
 

21   As amended in 1982, section 16704, subdivi-
sion (c)(1), provided in relevant part: "The [coun-
ty board of supervisors] shall assure that it will 
expend [MISA] funds only for the health services 
specified in Sections 14132 and 14021 provided 
to persons certified as eligible for such services 
pursuant to Section 17000 and shall assure that it 
will incur no less in net costs of county funds for 
county health services in any fiscal year than the 
amount required to obtain the maximum alloca-
tion under Section 16702." (Stats. 1982, ch. 1594, 
ß 70, p. 6346.) Section 16704, subdivision (c)(3), 
provided in relevant part: "Any person whose in-
come and resources meet the income and re-
source criteria for certification for services pursu-
ant to Section 14005.7 other than for the aged, 
blind, or disabled, shall not be excluded from eli-
gibility for services to the extent that state funds 
are provided. Such persons may be held finan-
cially liable for these services based upon the 
person's ability to pay. A county may not estab-
lish a payment requirement which would deny 
medically necessary services. This section shall 
not be construed to mandate that a county provide 
any specific level or type of health care service . . 
. . The provisions of this paragraph shall become 
inoperative if a court ruling is issued which de-
crees that the provisions of this paragraph man-
dates [sic] that additional state funds be provided 
and which requires that additional state reim-
bursement be made to counties for costs incurred 
under this paragraph. This paragraph shall be op-
erative only until June 30, 1983, unless a later en-
acted statute extends or deletes that date." (Stats. 
1982, ch. 1594, ß 70, pp. 6346-6347.) 
22   Section 17001 provides: "The board of su-
pervisors of each county, or the agency author-
ized by county charter, shall adopt standards of 
aid and care for the indigent and dependent poor 
of the county or city and county." 

The state exaggerates the extent of a county's discre-
tion under section 17001. It is true "case law . . . has rec-
ognized that section 17001 confers broad discretion upon 
the counties in performing their statutory duty to provide 
general assistance benefits to needy residents. [Cita-
tions.]" ( Robbins v.  [**332]   [***154]  Superior Court 
(1985) 38 Cal. 3d 199, 211 [211 Cal. Rptr. 398, 695 P.2d 
695] (Robbins).) However, there are "clear-cut limits" to 
this discretion. (Ibid.) (6) The counties may exercise 
their discretion "only within fixed boundaries. In admin-
istering General Assistance relief the county acts as an 
agent of the state. [Citation.] When a statute confers up-
on a state agency the authority to adopt regulations to 
implement, interpret, make specific or otherwise carry 
out its provisions, the agency's regulations must be con-
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sistent, not in conflict with the statute, and reasonably 
necessary to effectuate its purpose. ( Gov. Code, ß 
11374.)" (Mooney, supra, 4 Cal. 3d at p. 679.) Thus, the 
counties' eligibility and service standards must "carry 
out" the objectives of section 17000. (Mooney, supra, 4 
Cal. 3d at p. 679; see also Poverty Resistance Center v. 
Hart (1989) 213 Cal. App. 3d 295, 304-305 [261 Cal. 
Rptr. 545]; ß 11000 ["provisions of law relating to a pub-
lic assistance program shall be fairly and equitably con-
strued to effect the stated objects and purposes of the 
program"].) County standards that fail to carry out sec-
tion 17000's objectives "are void and no protestations 
that they are merely an exercise of administrative discre-
tion can sanctify them." (Morris, supra, 67 Cal. 2d at p. 
737.) Courts, which have " 'final responsibility for the 
interpretation of the law,' " must strike them down. (Id. at 
p. 748.) Indeed, despite the counties' statutory discretion, 
"courts have consistently invalidated . . . county welfare 
regulations that fail to meet statutory requirements. [Ci-
tations.]" (Robbins, supra, 38 Cal. 3d at p. 212.)  

1. Eligibility  

 (5b) Regarding eligibility,  we conclude that coun-
ties must provide medical care to all adult MIP's. As we 
emphasized in Mooney, section 17000 requires counties 
to relieve and support " 'all indigent persons lawfully 
resident therein, "when such persons are not supported 
and relieved by their relatives" or by some other means.' 
" (Mooney, supra, 4 Cal. 3d at p. 678; see also Bernhardt 
v. Board of Supervisors (1976) 58 Cal. App. 3d 806, 811 
[130 Cal. Rptr. 189].) Moreover, section 10000 declares 
that the statutory "purpose" of division 9 of the Welfare 
and Institutions Code, which includes section 17000, "is 
to provide for protection, care, and assistance to the  
[*101]  people of the state in need thereof, and to pro-
mote the welfare and happiness of all of the people of the 
state by providing appropriate aid and services to all of 
its needy and distressed." (Italics added.) Thus, counties 
have no discretion to refuse to provide medical care to 
"indigent persons" within the meaning of section 17000 
who do not receive it from other sources.  23 (See Bell v. 
Board of Supervisors (1994) 23 Cal. App. 4th 1695, 
1706 [28 Cal. Rptr. 2d 919] [eligibility standards may 
not "defeat the purpose of the statutory scheme by de-
priving qualified recipients of mandated support"]; 
Washington v. Board of Supervisors (1993) 18 Cal. App. 
4th 981, 985 [22 Cal. Rptr. 2d 852] [courts have repeat-
edly "voided county ordinances which have attempted to 
redefine eligibility standards set by state statute"].)  
 

23   We disapprove Bay General, supra, 156 Cal. 
App. 3d at pages 959-960, insofar as it (1) states 
that a county's responsibility under section 17000 
extends only to indigents as defined by the coun-
ty's board of supervisors, and (2) suggests that a 

county may refuse to provide medical care to per-
sons who are "indigent" within the meaning of 
section 17000 but do not qualify for Medi-Cal. 

Although section 17000 does not define the term 
"indigent persons," the 1982 legislation made clear that 
all adult MIP's fall within this category for purposes of 
defining a county's obligation to provide medical care. 24 
As part of its exclusion of adult MIP's, that legislation 
required counties to participate in the MISA program. 
(Stats. 1982, ch. 1594, ß 68, 70, 86, pp. 6343-6347, 
6357.) Regarding that program, the 1982 legislation 
amended section 16704, subdivision (c)(1), to require  
[**333]   [***155]  that a county board of supervisors, in 
applying for MISA funds, "assure that it will expend 
such funds only for [specified] health services . . . pro-
vided to persons certified as eligible for such services 
pursuant to Section 17000 . . . ." (Stats. 1982, ch. 1594, ß 
70, p. 6346.) At the same time, the 1982 legislation 
amended section 16704, subdivision (c)(3), to provide 
that "[a]ny person whose income and resources meet the 
income and resource criteria for certification for services 
pursuant to Section 14005.7 other than for the aged, 
blind, or disabled, shall not be excluded from eligibility 
for services to the extent that state funds are provided." 
(Stats. 1982, ch. 1594, ß 70, p. 6346.) As the state cor-
rectly explains, under this provision, "counties had to 
include [Medically Indigent Adults] in their [section] 
17000 eligibility" standards. By requiring counties to 
make all adult MIP's eligible for services paid for with 
MISA funds, while at the same time requiring counties to 
promise to spend such funds only on those certified as 
eligible under section 17000, the Legislature established 
that all adult MIP's are "indigent persons" for purposes of 
the counties' duty to provide medical care under section 
17000. Otherwise, the counties could not comply with 
their promise.  
 

24   Our conclusion is limited to this aspect of a 
county's duty under section 17000. We express 
no opinion regarding the scope of a county's duty 
to provide other forms of relief and support under 
section 17000. 

 [*102]  Our conclusion is not affected by language 
in section 16704, subdivision (c)(3), making it "operative 
only until June 30, 1985, unless a later enacted statute 
extends or deletes that date." 25 As we have explained, the 
subdivision established that adult MIP's are "indigent 
persons" within the meaning of section 17000 for medi-
cal care purposes. As we have also explained, section 
17000 requires counties to relieve and support all "indi-
gent persons." Thus, even if the state is correct in assert-
ing that section 16704, subdivision (c)(3), is now inoper-
ative and no longer prohibits counties from excluding 
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adult MIP's from eligibility for medical services, section 
17000 has that effect.  26  
 

25   The 1982 legislation made the subdivision 
operative until June 30, 1983. (Stats. 1982, ch. 
1594, ß 70, p. 6347.) In 1983, the Legislature re-
pealed and reenacted section 16704, and extended 
the operative date of subdivision (c)(3) to June 
30, 1985. (Stats. 1983, ch. 323, ß 131.1, 131.2, 
pp. 1079-1080.) 
26   Given our analysis, we express no opinion 
about the statement in Cooke, supra, 213 Cal. 
App. 3d at page 412, footnote 9, that the "life" of 
section 16704, subdivision (c)(3), "was implicitly 
extended" by the fact that the "paragraph remains 
in the statute despite three subsequent amend-
ments to the statute . . . ." 

Additionally, the coverage history of Medi-Cal 
demonstrates that the Legislature has always viewed all 
adult MIP's as "indigent persons" within the meaning of 
section 17000 for medical care purposes. As we have 
previously explained, when the Legislature created the 
original Medi-Cal program, which covered only categor-
ically linked persons, it "declar[ed] its concern with the 
problems which [would] be facing the counties with re-
spect to the medical care of indigent persons who [were] 
not covered" by Medi-Cal, "whose medical care [had to] 
be financed entirely by the counties in a time of heavily 
increasing medical costs." (Stats. 1966, Second Ex. Sess. 
1965, ch. 4, ß 2, p. 116 [enacting former ß 14108.5].) 
Moreover, to ensure that the counties' Medi-Cal cost 
share would not leave counties "with insufficient funds 
to provide hospital care for those persons not eligible for 
Medi-Cal," the Legislature also created the county op-
tion. (Hall, supra, 23 Cal. App. 3d at p. 1061.) Through 
the county option, "the state agreed to assume all county 
health care costs . . . in excess of county costs incurred 
during the 1964-1965 fiscal year, adjusted for population 
increases." (Lackner, supra, 97 Cal. App. 3d at p. 586.) 
Thus, the Legislature expressly recognized that the cate-
gorically linked persons initially eligible for Medi-Cal 
did not constitute all "indigent persons" entitled to medi-
cal care under section 17000, and required the state to 
share in the financial responsibility for providing that 
care.  

In adding adult MIP's to Medi-Cal in 1971, the Leg-
islature extended Medi-Cal coverage to noncategorically 
linked persons "who [were] financially unable to pay for 
their medical care." (Legis. Counsel's Dig., Assem. Bill 
No. 949, 3 Stats. 1971 (Reg. Sess.) Summary Dig., p. 
83.) This  [*103]  description was consistent with prior 
judicial decisions that, for purposes of a county's duty to 
provide "indigent persons" with hospitalization,  
[***156]  had  [**334]  defined the term to include a 

person "who has insufficient means to pay for his 
maintenance in a private hospital after providing for 
those who legally claim his support." ( Goodall v. Brite 
(1936) 11 Cal. App. 2d 540, 550 [54 P.2d 510].)  

Moreover, the fate of amendments to section 17000 
proposed at the same time suggests that, in the Legisla-
ture's view, the category of "indigent persons" entitled to 
medical care under section 17000 extended even beyond 
those eligible for Medi-Cal as MIP's. The June 17, 1971, 
version of Assembly Bill No. 949 amended section 
17000 by adding the following: "however, the health 
needs of such persons shall be met under [Medi-Cal]." 
(Assem. Bill No. 949 (1971 Reg. Sess.) ß 53.3, as 
amended June 17, 1971.) The Assembly deleted this 
amendment on July 20, 1971. (Assem. Bill No. 949 
(1971 Reg. Sess.) as amended July 20, 1971, p. 37.) Re-
garding this change, the Assembly Committee on Health 
explained: "The proposed amendment to Section 17000, . 
. . which would have removed the counties' responsibili-
ties as health care provider of last resort, is deleted. This 
change was originally proposed to clarify the guarantee 
to hold counties harmless from additional Medi-Cal 
costs. It is deleted since it cannot remove the fact that 
counties are, by definition, a 'last resort' for any person, 
with or without the means to pay, who does not qualify 
for federal or state aid." (Assem. Com. on Health, Analy-
sis of Assem. Bill No. 949 (1971 Reg. Sess.) as amended 
July 20, 1971 (July 21, 1971), p. 4.)  

The Legislature's failure to amend section 17000 in 
1971 figured prominently in the Attorney General's in-
terpretation of that section only two years later. In a 1973 
published opinion, the Attorney General stated that the 
1971 inclusion of MIP's in Medi-Cal "did not alter the 
duty of the counties to provide medical care to those in-
digents not eligible for Medi-Cal." (56 
Ops.Cal.Atty.Gen., supra, at p. 569.) He based this con-
clusion on the 1971 legislation, relevant legislative histo-
ry, and "the history of state medical care programs." ( Id. 
at p. 570.) The opinion concluded: "The definition of 
medically indigent in [the chapter establishing Medi-Cal] 
is applicable only to that chapter and does not include all 
those enumerated in section 17000. If the former medical 
care program, by providing care only for a specific 
group, public assistance recipients, did not affect the 
responsibility of the counties to provide such service 
under section 17000, we believe the most recent expan-
sion of the medical assistance program does not affect, 
absent an express legislative intent to the contrary, the 
duty of the counties under section 17000 to continue to 
provide services to those eligible under section 17000 
but not under [Medi-Cal]." (Ibid., italics added.) The 
Attorney General's opinion, although not binding, is enti-
tled to considerable weight.  [*104]  (Freedom   News-
papers, Inc. v. Orange County Employees Retirement 
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System (1993) 6 Cal. 4th 821, 829 [25 Cal. Rptr. 2d 148, 
863 P.2d 218].) Absent controlling authority, it is persua-
sive because we presume that the Legislature was cogni-
zant of the Attorney General's construction of section 
17000 and would have taken corrective action if it disa-
greed with that construction. ( California Assn. of Psy-
chology Providers v. Rank (1990) 51 Cal. 3d 1, 17 [270 
Cal. Rptr. 796, 793 P.2d 2].)  

In this case, of course, we need not (and do not) de-
cide whether San Diego's obligation under section 17000 
to provide medical care extended beyond adult MIP's. 
Our discussion establishes, however, that the obligation 
extended at least that far. The Legislature has made it 
clear that all adult MIP's are "indigent persons" under 
section 17000 for purposes of San Diego's obligation to 
provide medical care. Therefore, the state errs in arguing 
that San Diego had discretion to refuse to provide medi-
cal care to this population.  27  
 

27   Although asserting that nothing required San 
Diego to provide "all" adult MIP's with medical 
care, the state never precisely identifies which 
adult MIP's were legally entitled to medical care 
and which ones were not. Nor does the state ever 
directly assert that some adult MIP's were not 
"indigent persons" under section 17000. On the 
contrary, despite its argument, the state seems to 
suggest that San Diego's medical care obligation 
under section 17000 extended even beyond adult 
MIP's. It asserts: "At no time prior to or following 
1983 did Medi-Cal ever provide medical services 
to, or pay for medical services provided to, all 
persons who could not afford such services and 
therefore might be deemed 'medically indigent.' . 
. . For some period prior to 1983, Medi-Cal paid 
for services for some indigent adults under its 
'medically indigent adults' category. . . . [A]t no 
time did the state ever assume financial responsi-
bility for all adults who are too indigent to afford 
health care." (Original emphasis.) 

  [**335]   [***157]  2. Service Standards  

 (7) A number of statutes are relevant to the state's 
argument that San Diego had discretion in setting service 
standards. Section 17000 requires in general terms that 
counties "relieve and support" indigent persons. Section 
10000, which sets forth the purpose of the division con-
taining section 17000, declares the "legislative intent that 
aid shall be administered and services provided promptly 
and humanely, with due regard for the preservation of 
family life," so "as to encourage self-respect, self-
reliance, and the desire to be a good citizen, useful to 
society." (ß 10000.) "Section 17000, as authoritatively 
interpreted, mandates that medical care be provided to 
indigents and section 10000 requires that such care be 

provided promptly and humanely. The duty is mandated 
by statute. There is no discretion concerning whether to 
provide such care . . . ." ( Tailfeather v. Board of Super-
visors (1996) 48 Cal. App. 4th 1223, 1245 [56 Cal. Rptr. 
2d 255] (Tailfeather).)  

Courts construing section 17000 have held that it 
"imposes a mandatory duty upon all counties to provide 
'medically necessary care,' not just  [*105]  emergency 
care. [Citation.]" ( County of Alameda v. State Bd. of 
Control (1993) 14 Cal. App. 4th 1096, 1108 [18 Cal. 
Rptr. 2d 487]; see also Gardner v. County of Los Angeles 
(1995) 34 Cal. App. 4th 200, 216 [40 Cal. Rptr. 2d 271]; 
ß 16704.1 [prohibiting a county from requiring payment 
of a fee or charge "before [it] renders medically neces-
sary services to . . . persons entitled to services under 
Section 17000"].) It further "ha[s] been interpreted . . . to 
impose a minimum standard of care below which the 
provision of medical services may not fall." (Tailfeather, 
supra, 48 Cal. App. 4th at p. 1239.) In Tailfeather, the 
court stated that "section 17000 requires provision of 
medical services to the poor at a level which does not 
lead to unnecessary suffering or endanger life and health 
. . . ." (Id. at p. 1240.) In reaching this conclusion, it cited 
Cooke, supra, 213 Cal. App. 3d at page 404, which held 
that section 17000 requires counties to provide "dental 
care sufficient to remedy substantial pain and infection." 
(See also ß 14059.5 [defining "[a] service [as] 'medically 
necessary' . . . when it is reasonable and necessary to 
protect life, to prevent significant illness or significant 
disability, or to alleviate severe pain"].)  

During the years for which San Diego sought reim-
bursement, Health and Safety Code section 1442.5, for-
mer subdivision (c) (former subdivision (c)), also spoke 
to the level of services that counties had to provide under 
Welfare and Institutions Code section 17000.  28 As en-
acted in September 1974, former subdivision (c) provid-
ed that, whether a county's duty to provide care to all 
indigent people "is fulfilled directly by the county or 
through alternative means, the availability of services, 
and the quality of the treatment received by people who 
cannot afford to pay for their health care shall be the 
same as that available to nonindigent people receiving 
health care services in private facilities in that county." 
(Stats. 1974, ch. 810, ß 3, p. 1765.) The express "purpose 
and intent" of the act that contained former subdivision 
(c) was "to insure that the duty of counties to provide 
health care to indigents [was] properly and continuously 
fulfilled." (Stats. 1974, ch. 810, ß 1, p. 1764.) Thus, until 
its repeal in September 1992, 29 former subdivision (c) 
"[r]equire[d] that the availability and quality of services 
provided to indigents directly by the county or alterna-
tively be the same as that available to nonindigents in 
private facilities in that county." (Legis. Counsel's Dig., 
Sen. Bill No. 2369, 2 Stats. 1974 (Reg. Sess.) Summary 
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Dig., p. 130; see also Gardner v.  [**336]   [***158]  
County of Los Angeles, supra, 34 Cal. App. 4th at p. 216;  
[*106]  Board of Supervisors v. Superior Court, supra, 
207 Cal. App. 3d at p. 564 [former subdivision (c) re-
quired that care provided "be comparable to that enjoyed 
by the nonindigent"].) 30 "For the 1990-91 fiscal year," 
the Legislature qualified this obligation by providing: 
"nothing in [former] subdivision (c) . . . shall require any 
county to exceed the standard of care provided by the 
state Medi-Cal program. Notwithstanding any other pro-
vision of law, counties shall not be required to increase 
eligibility or expand the scope of services in the 1990-91 
fiscal year for their programs." (Stats. 1990, ch. 457, ß 
23, p. 2013.)  
 

28   The state argues that former subdivision (c) 
is irrelevant to our determination because, like 
section 17000, it "predate[d] 1975." Our previous 
analysis rejecting this argument in connection 
with section 17000 applies here as well. 
29   Statutes 1992, chapter 719, section 2, page 
2882, repealed former subdivision (c) and enact-
ed a new subdivision (c) in its place. This urgen-
cy measure was approved by the Governor on 
September 14, 1992, and filed with the Secretary 
of State on September 15, 1992. 
30   We disapprove Cooke, supra, 213 Cal. App. 
3d at page 410, to the extent it held that Health 
and Safety Code section 1442.5, former subdivi-
sion (c), was merely "a limitation on a county's 
ability to close facilities or reduce services pro-
vided in those facilities," and was irrelevant ab-
sent a claim that a "county facility was closed 
[or] that any services in [the] county . . . were re-
duced." Although former subdivision (c) was 
contained in a section that dealt in part with clo-
sures and service reductions, nothing limited its 
reach to that context. 

Although we have identified statutes relevant to ser-
vice standards, we need not here define the precise con-
tours of San Diego's statutory health care obligation. The 
state argues generally that San Diego had discretion re-
garding the services it provided. However,  the state fails 
to identify either the specific services that San Diego 
provided under its CMS program or which of those ser-
vices, if any, were not required under the governing stat-
utes. Nor does the state argue that San Diego could have 
eliminated all services and complied with statutory re-
quirements. Accordingly, we reject the state's argument 
that, because San Diego had some discretion in providing 
services, the 1982 legislation did not impose a reimburs-
able mandate.  31  
 

31   During further proceedings before the Com-
mission to determine the amount of reimburse-

ment due San Diego, the state may argue that par-
ticular services available under San Diego's CMS 
program exceeded statutory requirements. 

 
VI. MINIMUM REQUIRED EXPENDITURE   

 (8) The Court of Appeal held that, under the gov-
erning statutes, the Commission must initially determine 
the precise amount of any reimbursement due San Diego. 
It therefore reversed the damages portion of the trial 
court's judgment and remanded the matter to the Com-
mission for this determination. Nevertheless, the Court of 
Appeal affirmed the trial court's finding that the Legisla-
ture required San Diego to spend at least $ 41 million on 
its CMS program for fiscal years 1989-1990 and 1990-
1991. In affirming this finding, the Court of Appeal re-
lied primarily on section 16990, subdivision (a), as it 
read at all relevant times. The state contends this provi-
sion did not mandate that San Diego spend any minimum 
amount on the CMS program. It further asserts that the 
Court of Appeal's "ruling in effect sets a damages base-
line, in contradiction to [its] ostensible reversal of the 
damage award."  

 [*107]  Former section 16990, subdivision (a), set 
forth the financial maintenance-of-effort requirement for 
counties that received funding under the California 
Healthcare for the Indigent Program (CHIP). The Legis-
lature enacted CHIP in 1989 to implement Proposition 
99, the Tobacco Tax and Health Protection Act of 1988 
(codified at Rev. & Tax. Code, ß 30121 et seq.). Proposi-
tion 99, which the voters approved on November 8, 
1988, increased the tax on tobacco products and allocat-
ed the resulting revenue in part to medical and hospital 
care for certain persons who could not afford those ser-
vices. ( Kennedy Wholesale, Inc. v. State Bd. of Equali-
zation (1991) 53 Cal. 3d 245, 248, 254 [279 Cal. Rptr. 
325, 806 P.2d 1360].) During the 1989-1990 and 1990-
1991 fiscal years, former section 16990, subdivision (a), 
required counties receiving CHIP funds, "at a minimum," 
to "maintain a level of financial support of county funds 
for health services at least equal to its county match and 
any overmatch of county funds in the 1988-89 fiscal 
year," adjusted annually as provided. (Stats. 1989, ch. 
1331, ß 9, p. 5427.) Applying this provision, the Court of 
Appeal affirmed the trial court's finding that the state had 
required San Diego to spend in fiscal years 1989-1990 
and 1990-1991  [**337]   [***159]  at least $ 41 million 
on the CMS program.  

We agree with the state that this finding is errone-
ous. Unlike participation in MISA, which was mandato-
ry, participation in CHIP was voluntary. In establishing 
CHIP, the Legislature appropriated funds "for allocation 
to counties participating in" the program. (Stats. 1989, 
ch. 1331, ß 10, p. 5436, italics added.) Section 16980, 
subdivision (a), directed the State Department of Health 
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Services to make CHIP payments "upon application of 
the county assuring that it will comply with" applicable 
provisions. Among the governing provisions were former 
sections 16990, subdivision (a), and 16995, subdivision 
(a), which provided: "To be eligible for receipt of funds 
under this chapter, a county may not impose more strin-
gent eligibility standards for the receipt of benefits under 
Section 17000 or reduce the scope of benefits compared 
to those which were in effect on November 8, 1988." 
(Stats. 1989, ch. 1331, ß 9, p. 5431.)  

However, San Diego has cited no provision, and we 
have found none, that required eligible counties to par-
ticipate in the program or apply for CHIP funds. Through 
Revenue and Taxation Code section 30125, which was 
part of Proposition 99, the electorate directed that funds 
raised through Proposition 99 "shall be used to supple-
ment existing levels of service and not to fund existing 
levels of service." (See also Stats. 1989, ch. 1331, ß 1, 
19, pp. 5382, 5438.) Counties not wanting to supplement 
their existing levels of service, and which therefore did 
not want CHIP funds, were not bound by the program's 
requirements. Those counties, including San Diego, that 
chose  [*108]  to seek CHIP funds did so voluntarily.  32 
Thus, the Court of Appeal erred in concluding that for-
mer section 16990, subdivision (a), mandated a mini-
mum funding requirement for San Diego's CMS pro-
gram.  
 

32   Consistent with the electorate's direction, in 
its application for CHIP funds, San Diego assured 
the state that it would "[e]xpend [CHIP] funds 
only to supplement existing levels of services 
provided and not to fund existing levels of ser-
vice . . . ." Because San Diego's initial decision to 
seek CHIP funds was voluntary, the evidence it 
cites of state threats to withhold CHIP funds if it 
eliminated the CMS program is irrelevant. 

Nor did former section 16991, subdivision (a)(5), 
which the trial court and Court of Appeal also cited, es-
tablish a minimum financial obligation for San Diego's 
CMS program. Former section 16991 generally "estab-
lish[ed] a procedure for the allocation of funds to each 
county receiving funds from the [MISA] . . . for the pro-
vision of services to persons meeting certain Medi-Cal 
eligibility requirements, based on the percentage of new-
ly legalized individuals under the federal Immigration 
Reform and Control Act (IRCA)." (Legis. Counsel's 
Dig., Assem. Bill No. 75, 4 Stats. 1989 (Reg. Sess.) 
Summary Dig., p. 548.) Former section 16991, subdivi-
sion (a)(5), required the state, for fiscal years 1989-1990 
and 1990-1991, to reimburse a county if its combined 
allocation from various sources was less than the funding 
it received under section 16703 for fiscal year 1988-
1989.  33 Nothing about this state reimbursement re-

quirement imposed on San Diego a minimum funding 
requirement for its CMS program.  
 

33   Former section 16991, subdivision (a)(5), 
provided in full: "If the sum of funding that a 
county received from its allocation pursuant to 
Section 16703, the amount of reimbursement it 
received from federal State Legalization Impact 
Assistance Grant [(SLIAG)] funding for indigent 
care, and its share of funding provided in this sec-
tion is less than the amount of funding the county 
received pursuant to Section 16703 in fiscal year 
1988-89 the state shall reimburse the county for 
the amount of the difference. For the 1990-91 fis-
cal year, if the sum of funding received from its 
allocation, pursuant to Section 16703 and the 
amount of reimbursement it received from [SLI-
AG] Funding for indigent care that year is less 
than the amount of funding the county received 
pursuant to Section 16703 in the 1988-89 fiscal 
year, the state shall reimburse the amount of the 
difference. If the department determines that the 
county has not made reasonable efforts to docu-
ment and claim federal SLIAG funding for indi-
gent care, the department shall deny the reim-
bursement." (Stats. 1989, ch. 1331, ß 9, p. 5428.) 

 Thus, we must reverse the judgment insofar as it 
finds that former sections 16990, subdivision (a), and 
16991, subdivision (a)(5), established a $ 41 million 
spending floor for San Diego's CMS program. Instead, 
the various statutes that we have previously discussed 
(e.g., ß 10000, 17000, and Health &  [**338]   [***160]  
Saf. Code, ß 1442.5, former subd. (c)), the cases constru-
ing those statutes, and any other relevant authorities must 
guide the Commission's determination of the level of 
services that San Diego had to provide and any reim-
bursement to which it is entitled. 
 
 [*109]  VII. REMAINING ISSUES   

 (9) The state raises a number of additional issues. It 
first complains that a mandamus proceeding under Code 
of Civil Procedure section 1085 was an improper vehicle 
for challenging the Commission's position. It asserts that, 
under Government Code section 17559, review by ad-
ministrative mandamus under Code of Civil Procedure 
section 1094.5 is the exclusive method for challenging a 
Commission decision denying a mandate claim. The 
Court of Appeal rejected this argument, reasoning that 
the trial court had jurisdiction under Code of Civil Pro-
cedure section 1085 because, under section 6, the state 
has a ministerial duty of reimbursement when it imposes 
a mandate.  

Like the Court of Appeal, but for different reasons, 
we reject the state's argument. "[M]andamus pursuant to 
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[Code of Civil Procedure] section 1094.5, commonly 
denominated 'administrative' mandamus, is mandamus 
still. It is not possessed of 'a separate and distinctive legal 
personality. It is not a remedy removed from the general 
law of mandamus or exempted from the latter's estab-
lished principles, requirements and limitations.' [Cita-
tions.] The full panoply of rules applicable to 'ordinary' 
mandamus applies to 'administrative' mandamus pro-
ceedings, except where modified by statute. [Citations.]" 
( Woods v. Superior Court (1981) 28 Cal. 3d 668, 673-
674 [170 Cal. Rptr. 484, 620 P.2d 1032].) Where the 
entitlement to mandamus relief is adequately alleged, a 
trial court may treat a proceeding brought under Code of 
Civil Procedure section 1085 as one brought under Code 
of Civil Procedure section 1094.5 and should deny a de-
murrer asserting that the wrong mandamus statute has 
been invoked. (Woods, supra, 28 Cal. 3d at pp. 673-674; 
Anton v. San Antonio Community Hosp. (1977) 19 Cal. 
3d 802, 813-814 [140 Cal. Rptr. 442, 567 P.2d 1162].) 
Thus, even if San Diego identified the wrong mandamus 
statute, the error did not affect the trial court's ability to 
grant mandamus relief.  

"In any event, distinctions between traditional and 
administrative mandate have little impact on this appeal . 
. . ." ( McIntosh v. Aubry (1993) 14 Cal. App. 4th 1576, 
1584 [18 Cal. Rptr. 2d 680].) The determination whether 
the statutes here at issue established a mandate under 
section 6 is a question of law. ( County of Fresno v. 
Lehman, supra, 229 Cal. App. 3d at p. 347.) In reaching 
our conclusion, we have relied on no facts that are in 
dispute. Where, as here, a "purely legal question" is at 
issue, courts "exercise independent judgment . . ., no 
matter whether the issue arises by traditional or adminis-
trative mandate. [Citations.]" (McIntosh, supra, 14 Cal. 
App. 4th at p. 1584.) As the state concedes, even under 
Code of Civil Procedure section 1094.5, a judgment must 
"be reversed if based on erroneous conclusions of law." 
Thus, any differences between the two mandamus stat-
utes have had no impact on our analysis.  

 [*110]  The state next contends that the trial court 
prejudicially erred in denying the "peremptory disquali-
fication" motion that the Director of the Department of 
Finance filed under Code of Civil Procedure section 
170.6. We will not review this ruling, however, because 
it is reviewable only by writ of mandate under Code of 
Civil Procedure section 170.3, subdivision (d). ( People 
v. Webb (1993) 6 Cal. 4th 494, 522-523 [24 Cal. Rptr. 2d 
779, 862 P.2d 779]; People v. Hull (1991) 1 Cal. 4th 266 
[2 Cal. Rptr. 2d 526, 820 P.2d 1036].)  

Nor can we address the state's argument that the trial 
court erred in granting a preliminary injunction. The May 
1991 order granting the preliminary injunction was "im-
mediately and separately appealable" under Code of Civ-
il Procedure section 904.1, subdivision (a)(6). ( Art Mov-

ers, Inc. v. Ni West, Inc. (1992) 3 Cal. App. 4th 640, 645 
[4 Cal. Rptr. 2d 689].) Thus, the state's attempt to chal-
lenge the order in an appeal filed after entry of final 
judgment in December 1992  [**339]   [***161]  was 
untimely.  34 (See Chico Feminist Women's Health Center 
v. Scully (1989) 208 Cal. App. 3d 230, 251 [256 Cal. 
Rptr. 194].) Moreover, the state's attempt to appeal the 
order granting the preliminary injunction is moot because 
of (1) the trial court's July 1 order granting a peremptory 
writ of mandate, which expressly "supersede[d] and re-
place[d]" the preliminary injunction order and (2) entry 
of final judgment. ( Sheward v. Citizens' Water Co. 
(1891) 90 Cal. 635, 638-639 [27 P. 439]; People v. 
Morse (1993) 21 Cal. App. 4th 259, 264-265 [25 Cal. 
Rptr. 2d 816]; Art Movers, Inc., supra, 3 Cal. App. 4th at 
p. 647.)  
 

34   Despite its argument here, when it initially 
appealed, the state apparently recognized that it 
could no longer challenge the May 1991 order. In 
its March 1993 notice of appeal, it appealed only 
from the judgment entered December 18, 1992, 
and did not mention the May 1991 order. 

Finally, the state requests that we reverse the trial 
court's reservation of jurisdiction regarding an award of 
attorney fees. This request is premature. In the judgment, 
the trial court "retain[ed] jurisdiction to determine any 
right to and amount of attorneys' fees . . . ."  This provi-
sion does not declare that San Diego in fact has a right to 
an award of attorney fees. Nor has San Diego asserted 
such a right. As San Diego states, at this point, "[t]here is 
nothing for this Court to review." We will not give an 
advisory ruling on this issue.  
 
VIII. DISPOSITION   

The judgment of the Court of Appeal is affirmed in-
sofar as it holds that the exclusion of adult MIP's from 
Medi-Cal imposed a mandate on San Diego within the 
meaning of section 6. The judgment is reversed insofar 
as it holds that the state required San Diego to spend at 
least $ 41 million on the CMS program in fiscal years 
1989-1990 and 1990-1991. The matter is  [*111]  re-
manded to the Commission to determine whether, and by 
what amount, the statutory standards of care (e.g., Health 
& Saf. Code, ß 1442.5, former subd. (c); Welf. & Inst. 
Code, ß 10000, 17000) forced San Diego to incur costs 
in excess of the funds provided by the state, and to de-
termine the statutory remedies to which San Diego is 
entitled.  

George, C. J., Mosk, J., Baxter, J., Anderson, J., * 
and Aldrich, J., ** concurred.  
 

*   Presiding Justice, Court of Appeal, First Ap-
pellate District, Division Four, assigned by the 
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Chief Justice pursuant to article VI, section 6 of 
the California Constitution. 
**   Associate Justice, Court of Appeal, Second 
Appellate District, Division Three, assigned by 
the Chief Justice pursuant to article VI, section 6 
of the California Constitution. 

 
DISSENT BY: KENNARD  
 
DISSENT 

KENNARD, J.  

I dissent.  

As part of an initiative measure placing spending 
limits on state and local government, the voters in 1979 
added article XIII B to the California Constitution. Sec-
tion 6 of this article provides that when the state "man-
dates a new program or higher level of service on any 
local government," the state must reimburse the local 
government for the cost of such program or service. Un-
der subdivision (c) of this constitutional provision, how-
ever, the state "may, but need not," provide such reim-
bursement if the state mandate was enacted before Janu-
ary 1, 1975. (Cal. Const., art. XIII B, ß 6, subd. (c).) 
Subdivision (c) is the critical provision here.  

Because the counties have for many decades been 
under a state mandate to provide for the poor, a mandate 
that existed before the voters added article XIII B to the 
state Constitution, the express language of subdivision 
(c) of section 6 of article XIII B exempts the state from 
any legal obligation to reimburse the counties for the 
cost of medical care to the needy. The fact that for a cer-
tain period after 1975 the state directly paid under the 
state Medi-Cal program for these costs did not lead to the 
creation of a new mandate once the state stopped doing 
so. To hold to the contrary, as the majority does, is to 
render subdivision (c) a nullity.  

The issue here is not whether the poor are entitled to 
medical care. They are. The issue is whether the state or 
the counties must pay for this care. The majority places 
this obligation on the state. The counties'  [**340]   
[***162]  win, however, may be a pyrrhic victory. For, 
in anticipation of today's decision, the Legislature has 
enacted legislation that will drastically reduce the coun-
ties' share of other state revenue, as discussed in part III 
below.  

I  

Beginning in 1855, California imposed a legal obli-
gation on the counties to take care of their poor. ( 
Mooney v. Pickett (1971) 4 Cal. 3d 669, 677-678  [*112]  
[94 Cal. Rptr. 279, 483 P.2d 1231].) Since 1965, this 
obligation has been codified in Welfare and Institutions 
Code section 17000. (Stats. 1965, ch. 1784, ß 5, p. 4090.) 

That statute states in full: "Every county and every city 
and county shall relieve and support all incompetent, 
poor, indigent persons, and those incapacitated by age, 
disease, or accident, lawfully resident therein, when such 
persons are not supported and relieved by their relatives 
or friends, by their own means, or by state hospitals or 
other state or private institutions." ( Welf. & Inst. Code, 
ß 17000.) Included in this is a duty to provide medical 
care to indigents. ( Board of Supervisors v. Superior 
Court (1989) 207 Cal. App. 3d 552, 557 [254 Cal. Rptr. 
905].)  

A brief overview of the efforts by federal, state, and 
local governments to furnish medical services to the poor 
may be helpful.  

Before March 1, 1966, the date on which California 
began its Medi-Cal program, medical services for the 
poor "were provided in different ways and were funded 
by the state, county, and federal governments in varying 
amounts." (Assem. Com. on Public Health, Preliminary 
Rep. on Medi-Cal (Feb. 29, 1968) p. 3.) The Medi-Cal 
program, which California adopted to implement the 
federal Medicaid program (42 U.S.C. ß 1396 et seq.; see 
Morris   v. Williams (1967) 67 Cal. 2d 733, 738 [63 Cal. 
Rptr. 689, 433 P.2d 697]), at first limited eligibility to 
those persons "linked" to a federal categorical aid pro-
gram by being over age 65, blind, disabled, or a member 
of a family with dependent children. (Legis. Analyst, 
Rep. to Joint Legis. Budget Com., Analysis of 1971-
1972 Budget Bill, Sen. Bill No. 207 (1971 Reg. Sess.), 
pp. 548, 550.) Persons not linked to federal programs 
were ineligible for Medi-Cal; they could obtain medical 
care from the counties. ( County of Santa Clara v. Hall 
(1972) 23 Cal. App. 3d 1059, 1061 [100 Cal. Rptr. 629].)  

In 1971, the Legislature revised Medi-Cal by ex-
tending coverage to certain so-called "noncategorically 
linked" persons, or "medically indigent persons." (Stats. 
1971, ch. 577, ß 12, 13, 22.5, 23, pp. 1110-1111, 1115.) 
The revisions included a formula for determining each 
county's share of Medi-Cal costs for the 1972-1973 fiscal 
year, with increases in later years based on the assessed 
value of property. (Id. at ß 41, 42, pp. 1131-1133.)  

In 1978, California voters added to the state Consti-
tution article XIII A (Proposition 13), which severely 
limited property taxes. In that same year, to help the 
counties deal with the drastic drop in local tax revenue, 
the Legislature assumed the counties' share of Medi-Cal 
costs. (Stats. 1978, ch. 292, ß 33, p. 610.) In 1979, the 
Legislature relieved the counties of their obligation to 
share in Medi-Cal costs. (Stats. 1979, ch. 282, ß 106, p. 
1059.)  [*113]  Also in 1979, the voters added to the 
state Constitution article XIII B, which placed spending 
limits on state and local governments and added the 
mandate/reimbursement provisions at issue here.  
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In 1982, the Legislature removed from Medi-Cal el-
igibility the category of "medically indigent persons" that 
had been added in 1971. The Legislature also transferred 
funds for indigent health care services from the state to 
the counties through the Medically Indigent Services 
Account. (Stats. 1982, ch. 328, ß 6, 8.3, 8.5, pp. 1574-
1576; Stats. 1982, ch. 1594, ß 19, 86, pp. 6315, 6357.) 
Medically Indigent Services Account funds were then 
combined with county health service funds to provide 
health care to persons not eligible for Medi-Cal (Stats. 
1982, ch. 1594, ß 86, p. 6357), and counties were to pro-
vide health services to persons in this category "to the 
extent that state funds are provided" (id., ß 70, p. 6346).  

From 1983 through June 1989, the state fully funded 
San Diego County's program for furnishing medical care 
to the poor. Thereafter, in fiscal years 1989-1990 and 
1990-1991, the state partially funded San Diego  [**341]   
[***163]  County's program. In early 1991, however, the 
state refused to provide San Diego County full funding 
for the 1990-1991 fiscal year, prompting a threat by the 
county to terminate its indigent medical care program. 
This in turn led the Legal Aid Society of San Diego to 
file an action against the County of San Diego, asserting 
that Welfare and Institutions Code section 17000 im-
posed a legal obligation on the county to provide medical 
care to the poor. The county cross-complained against 
the state. The county argued that the state's 1982 removal 
of the category of "medically indigent persons" from 
Medi-Cal eligibility mandated a "new program or higher 
level of service" within the meaning of section 6 of arti-
cle XIII B of the California Constitution, because it 
transferred the cost of caring for these persons to the 
county. Accordingly, the county contended, section 6 
required the state to reimburse the county for its cost of 
providing such care, and prohibited the state from termi-
nating reimbursement as it did in 1991. The county even-
tually reached a settlement with the Legal Aid Society of 
San Diego, leading to a dismissal of the latter's com-
plaint.  

While the County of San Diego's case against the 
state was pending, litigation was proceeding in a similar 
action against the state by the County of Los Angeles 
and the County of San Bernardino. In that action, the 
Superior Court for the County of Los Angeles entered a 
judgment in favor of Los Angeles and San Bernardino 
Counties. The state sought review in the Second District 
Court of Appeal in Los Angeles. In December 1992, the 
parties to the Los Angeles case entered into a settlement 
agreement providing for dismissal of the appeal and va-
cating of the superior court judgment.  [*114]  The Court 
of Appeal thereafter ordered that the superior court 
judgment be vacated and that the appeal be dismissed.  

The County of San Diego's action against the state, 
however, was not settled. It proceeded on the county's 

claim against the state for reimbursement of the county's 
expenditures for medical care to the indigent. 1 The ma-
jority holds that the county is entitled to such reim-
bursement. I disagree.  
 

1   I agree with the majority that the superior 
court had jurisdiction to decide this case. (Maj. 
opn., ante, at pp. 85-90.) 

II  

Article XIII B, section 6 of the California Constitu-
tion provides: "Whenever the Legislature or any state 
agency mandates a new program or higher level of ser-
vice on any local government, the state shall provide a 
subvention of funds to reimburse such local government 
for the costs of such program or increased level of ser-
vice, except that the Legislature may, but need not, pro-
vide such subvention of funds for the following man-
dates: [P] . . . [P] (c) Legislative mandates enacted prior 
to January 1, 1975, or executive orders or regulations 
initially implementing legislation enacted prior to Janu-
ary 1, 1975." (Italics added.) 2  
 

2   Section 6 of article XIII B pertains to two 
types of mandates: new programs and higher lev-
els of service. The words "such subvention" in 
the first paragraph of this constitutional provision 
makes the subdivision (c) exemption applicable 
to both types of mandates. 

 Of importance here is Welfare and Institutions Code 
section 17000 (hereafter sometimes section 17000). It 
imposes a legal obligation on the counties to provide, 
among other things, medical services to the poor. ( Board 
of Supervisors v. Superior Court, supra, 207 Cal. App. 
3d at p. 557; County of San Diego v. Viloria (1969) 276 
Cal. App. 2d 350, 352 [80 Cal. Rptr. 869].) Section 
17000 was enacted long before, and has existed continu-
ously since, January 1, 1975, the date set forth in subdi-
vision (c) of section 6 of article XIII B of the California 
Constitution. Thus, section 17000 falls within subdivi-
sion (c)'s language of "[l]egislative mandates enacted 
prior to January 1, 1975," rendering it exempt from the 
reimbursement provision of section 6.  

Contrary to the majority's conclusion, the Legisla-
ture's 1982 legislation removing the category of "medi-
cally indigent persons" from Medi-Cal did not meet Cali-
fornia Constitution, article XIII B, section 6's require-
ment of imposing on local government "a new program 
or higher level of service," and therefore did not entitle 
the counties to reimbursement  [**342]   [***164]  from 
the state under section 6 of article XIII B. The counties' 
legal obligation to provide medical care arises from sec-
tion 17000, not from the subsequently enacted  [*115]  
1982 legislation. The majority itself concedes that the 
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1982 legislation merely "trigger[ed] the counties' respon-
sibility to provide medical care as providers of last resort 
under section 17000." (Maj. opn., ante, at p. 98.) Alt-
hough certain actions by the state and the federal gov-
ernment during the 1970's and 1980's may have alleviat-
ed the counties' financial burden of providing medical 
care for the indigent, those actions did not supplant or 
remove the counties' existing legal obligation under sec-
tion 17000 to furnish such care. ( Cooke v. Superior 
Court (1989) 213 Cal. App. 3d 401, 411 [261 Cal. Rptr. 
706]; Madera Community Hospital v. County of Madera 
(1984) 155 Cal. App. 3d 136, 151 [201 Cal. Rptr. 768].)  

The state's reimbursement obligation under section 6 
of article XIII B of the California Constitution arises 
only if, after January 1, 1975, the date mentioned in sub-
division (c) of section 6, the state imposes on the coun-
ties "a new program or higher level of service." That did 
not occur here. As I pointed out above,  the counties' 
legal obligation to provide for the poor arises from sec-
tion 17000, enacted long before the January 1, 1975, 
cutoff date set forth in subdivision (c) of section 6. That 
statutory obligation remained in effect when, during a 
certain period after 1975, the state assumed the financial 
burden of providing medical care to the poor, in an effort 
to help the counties deal with a drastic drop in local rev-
enue as a result of the voters' passage of Proposition 13, 
which severely limited property taxes. Because the coun-
ties' statutory obligation to provide health care to the 
poor was created before 1975 and has existed unchanged 
since that time, the state's 1982 termination of Medi-Cal 
eligibility for "medically indigent persons" did not create 
a "new program or higher level of service" within the 
meaning of section 6 of article XIII B, and therefore did 
not obligate the state to reimburse the counties for their 
expenditures in health care for the poor.  

III  

In imposing on the state a legal obligation to reim-
burse the counties for their cost of furnishing medical 
services to the poor, the majority's holding appears to 
bail out financially strapped counties. Not so.  

Today's decision will immediately result in a reduc-
tion of state funds available to the counties. Here is why. 
In 1991, the Legislature added section 11001.5 to the 
Revenue and Taxation Code, providing that 24.33 per-
cent of the moneys collected by the Department of Motor 
Vehicles as motor vehicle license fees must be deposited 
in the State Treasury to the credit of the Local Revenue 
Fund. In anticipation of today's decision, the Legislature 
stated in subdivision (d) of this statute: "This section 
shall cease to be operative on  [*116]  the first day of the 
month following the month in which the Department of 
Motor Vehicles is notified by the Department of Finance 
of a final judicial determination by the California Su-

preme Court or any California court of appeal [that]: [P] . 
. . [P] (2) The state is obligated to reimburse counties for 
costs of providing medical services to medically indigent 
adults pursuant to Chapters 328 and 1594 of the Statutes 
of 1982." ( Rev. & Tax. Code, ß 11001.5, subd. (d); see 
also id., ß 10753.8, subd. (b).)  

The loss of such revenue, which the Attorney Gen-
eral estimates at "hundreds of millions of dollars," may 
put the counties in a serious financial bind. Indeed, reali-
zation of the scope of this revenue loss appears to ex-
plain why the County of Los Angeles, after a superior 
court victory in its action seeking state reimbursement 
for the cost of furnishing medical care to "medically in-
digent persons," entered into a settlement with the state 
under which the superior court judgment was effectively 
obliterated by a stipulated reversal. (See Neary v. Re-
gents of University of California (1992) 3 Cal. 4th 273 
[10 Cal. Rptr. 2d 859, 834 P.2d 119].) In a letter ad-
dressed to the Second District Court of Appeal, sent 
while the County of Los Angeles was engaged in settle-
ment negotiations with the state, the county's attorney 
referred to the legislation mentioned above in these 
terms: "This legislation was quite clearly written with 
this case in mind. Consequently,  [**343]   [***165]  to 
pursue this matter, the County of Los Angeles risks losing 
a funding source it must have to maintain its health ser-
vices programs at current levels. The additional funding 
that might flow to the County from a final judgment in 
its favor in this matter, is several years away and is most 
likely of a lesser amount than this County's share of   the 
vehicle license fees." (Italics added.) Thus, the County of 
Los Angeles had apparently determined that a legal vic-
tory entitling it to reimbursement from the state for the 
cost of providing medical care to the category of "medi-
cally indigent persons" would not in fact serve its eco-
nomic interests.  

I have an additional concern. According to the ma-
jority, whenever there is a change in a state program that 
has the effect of increasing a county's financial burden 
under section 17000 there must be reimbursement by the 
state. This means that so long as section 17000 continues 
to exist, an increase in state funding to a particular coun-
ty for the care of the poor, once undertaken, may be irre-
versible, thus locking the state into perpetual financial 
assistance to that county for health care to the needy. 
This would, understandably, be a major disincentive for 
the Legislature to ever increase the state's funding of a 
county's medical care for the poor.  

The rigidity imposed by today's holding will have 
unfortunate consequences should the state's limited fi-
nancial resources prove insufficient to  [*117]  reimburse 
the counties under section 6 of article XIII B of the Cali-
fornia Constitution for the "new program or higher level 
of service" of providing medical care to the poor under 
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section 17000. In that event, the state may be required to 
modify this "new program or higher level of service" in 
order to reconcile the state's reimbursement obligation 
with its finite resources and its other financial commit-
ments. Such modifications are likely to take the form of 
limitations on eligibility for medical care or on the 
amount or kinds of medical care that the counties must 
provide to the poor under section 17000. A more flexible 
system--one that actively encouraged shared state and 
county responsibility for indigent medical care, using a 
variety of innovative funding mechanisms--would be less 
likely to result in a curtailment of medical services to the 
poor.  

And if the Legislature is unable or unwilling to ap-
propriate funds to comply with the majority's reim-
bursement order, the law allows the county to file "in the 
Superior Court of the County of Sacramento an action in 
declaratory relief to declare the mandate unenforceable 
and enjoin its enforcement." ( Gov. Code, ß 17612, subd. 
(c); see maj. opn., ante, at p. 82.) Such a declaration 
would do nothing to alleviate the plight of the poor.  

Conclusion  

The dispute in this case ultimately arises from a col-
lision between the taxing limitations on the counties im-
posed by article XIII A of the state Constitution and the 
preexisting, open-ended mandate imposed on them under 
Welfare and Institutions Code section 17000 to provide 
medical care for the poor. As I have explained, the Leg-
islature's assumption thereafter of some of the resulting 
financial burden to the counties did not repeal section 
17000's mandate, nor did the Legislature's later termina-
tion of its financial support create a new mandate. In 

holding to the contrary, the majority imposes on the Leg-
islature an obligation that the Legislature does not have 
under the law.  

I recognize that my resolution of this issue--that un-
der existing law the state has no legal obligation to reim-
burse the counties for health expenditures for the poor--
would leave the counties in the same difficult position in 
which they find themselves now: providing funding for 
indigent medical care while maintaining other essential 
public services in a time of fiscal austerity. But complex 
policy questions such as the structuring and funding of 
indigent medical care are best left to the counties, the 
Legislature, and ultimately the electorate, rather than to 
the courts. It is the counties that must figure out how to 
allocate the limited budgets imposed on them by the 
electorate's adoption of articles XIII A and XIII B of the 
California Constitution among indigent medical care 
programs and a host of other pressing  [*118]  and essen-
tial needs. It is the Legislature that must decide whether 
to furnish financial assistance to the counties so  
[***166]  they  [**344]  can meet their section 17000 
obligations to provide for the poor, and whether to con-
tinue to impose the obligations of section 17000 on the 
counties. It is the electorate that must decide whether, 
given the ever-increasing costs of meeting the needs of 
indigents under section 17000, counties should be af-
forded some relief from the taxing and spending limits of 
articles XIII A and XIII B, both enacted by voters' initia-
tive. These are hard choices, but for the reasons just giv-
en they are better made by the representative branches of 
government and the electorate than by the courts.   
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SUMMARY:  
 
CALIFORNIA OFFICIAL REPORTS SUMMARY  

Two school districts filed claims with the State 
Board of Control for state reimbursement of alleged 
state-mandated costs incurred in connection with special 
education programs. The board determined that the costs 
were state mandated and subject to reimbursement by the 
state. In a mandamus proceeding, the trial court entered a 
judgment by which it issued a writ of administrative 
mandate directing the Commission on State Mandates 
(the successor to the board) to set aside the board's ad-
ministrative decision and to reconsider the matter in light 
of an intervening decision by the California Supreme 
Court, and by which it denied the petition of one of the 
school districts for a writ of mandate that would have 
directed the State Controller to issue a warrant in pay-
ment of the district's claim. (Superior Court of Sacramen-
to County, No. 352795, Eugene T. Gualco, Judge.) 

The Court of Appeal affirmed. It held that the 1975 
amendments to the federal Education of the Handicapped 
Act (20 U.S.C. ß 1401 et seq.) constituted a federal man-
date with respect to the state. However, even though the 
state had no real choice in deciding whether to comply 
with the act, the act did not necessarily require the state 
to impose all of the costs of implementation upon local 
school districts. The court held that to the extent the state 
implemented the act by freely choosing to impose new 
programs or higher levels of service upon local school 
districts, the costs of such programs or higher levels of 
service are state-mandated and subject to subvention 
under Cal. Const., art. XIII B, ß 6. Thus, on remand to 
the commission, the court held, the commission was re-
quired to focus on the costs incurred by local school dis-
tricts and on whether those costs were imposed by feder-
al mandate or by the state's voluntary choice in its im-
plementation of the federal program. (Opinion by Sparks, 
Acting P. J., with Davis and Scotland, JJ., concurring.)  
 
HEADNOTES  
 
CALIFORNIA OFFICIAL REPORTS HEAD-
NOTES 
Classified to California Digest of Official Reports   
 
(1) State of California ß 11 -- Fiscal Matters -- Reim-
bursement to Local Governments -- State-mandated 
Costs: Words, Phrases, and Maxims -- Subvention.  --
"Subvention" generally means a grant of financial aid or 
assistance, or a subsidy. The constitutional rule of state 
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subvention provides that the state is required to pay for 
any new governmental programs, or for higher levels of 
service under existing programs, that it imposes upon 
local governmental agencies. This does not mean that the 
state is required to reimburse local agencies for any inci-
dental cost that may result from the enactment of a state 
law; rather, the subvention requirement is restricted to 
governmental services that the local agency is required 
by state law to provide to its residents. The subvention 
requirement is intended to prevent the state from trans-
ferring the costs of government from itself to local agen-
cies. Reimbursement is required when the state freely 
chooses to impose on local agencies any peculiarly gov-
ernmental cost which they were not previously required 
to absorb. 
 
(2) Schools ß 4 -- School Districts -- Relationship to 
State.  --A school district's relationship to the state is 
different from that of local governmental entities such as 
cities, counties, and special districts. Education and the 
operation of the public school system are matters of 
statewide rather than local or municipal concern. Local 
school districts are agencies of the state and have been 
described as quasi-municipal corporations. They are not 
distinct and independent bodies politic. The Legislature's 
power over the public school system is exclusive, plena-
ry, absolute, entire, and comprehensive, subject only to 
constitutional constraints. The Legislature has the power 
to create, abolish, divide, merge, or alter the boundaries 
of school districts. The state is the beneficial owner of all 
school properties, and local districts hold title as trustee 
for the state. School moneys belong to the state, and the 
apportionment of funds to a school district does not give 
the district a proprietary interest in the funds. While the 
Legislature has chosen to encourage local responsibility 
for control of public education through local school dis-
tricts, that is a matter of legislative choice rather than 
constitutional compulsion, and the authority that the Leg-
islature has given to local districts remains subject to the 
ultimate and nondelegable responsibility of the Legisla-
ture.  
 
(3) Property Taxes ß 7.8 -- Real Property Tax Limita-
tion -- Exemptions and Special Taxes -- Federally 
Mandated Costs.  --Pursuant to Rev. & Tax. Code, ß 
2271 (local agency may levy rate in addition to maxi-
mum property tax rate to pay costs mandated by federal 
government that are not funded by federal or state gov-
ernment), costs mandated by the federal government are 
exempt from an agency's taxing and spending limits.  
 
(4) State of California ß 11 -- Fiscal Matters -- Reim-
bursement to Local Governments -- State-mandated 
Costs -- Costs Incurred Before Effective Date of Con-
stitutional Provision.  --Since Cal. Const., art. XIII B, 

requiring subvention for state mandates enacted after 
Jan. 1, 1975, had an effective date of July 1, 1980, a local 
agency may seek subvention for costs imposed by legis-
lation after Jan. 1, 1975, but reimbursement is limited to 
costs incurred after July 1, 1980. Reimbursement for 
costs incurred before July 1, 1980, must be obtained, if at 
all, under controlling statutory law. 
 
(5) Schools ß 53 -- Parents and Students -- Right or 
Duty to Attend -- Handicapped Children -- Federal 
Rehabilitation Act -- Obligations Imposed on Dis-
tricts.  --Section 504 of the federal Rehabilitation Act of 
1973 (29 U.S.C. ß 794) does not only obligate local 
school districts to prevent handicapped children from 
being excluded from school. States typically purport to 
guarantee all of their children the opportunity for a basic 
education. In California, basic education is regarded as a 
fundamental right. All basic educational programs are 
essentially affirmative action activities in the sense that 
educational agencies are required to evaluate and ac-
commodate the educational needs of the children in their 
districts. Section 504 does not permit local agencies to 
accommodate the educational needs of some children 
while ignoring the needs of others due to their handi-
capped condition. The statute imposes an obligation up-
on local school districts to take affirmative steps to ac-
commodate the needs of handicapped children.  
 
(6) Schools ß 53 -- Parents and Students -- Right or 
Duty to Attend -- Handicapped Children -- Education 
of the Handicapped Act.  --The federal Education of the 
Handicapped Act (20 U.S.C. ß 1401 et seq.), which since 
its 1975 amendment has required recipient states to 
demonstrate a policy that assures all handicapped chil-
dren the right to a free appropriate education, is not 
merely a funding statute; rather, it establishes an en-
forceable substantive right to a free appropriate public 
education in recipient states. Congress intended the act to 
establish a basic floor of opportunity that would bring 
into compliance all school districts with the constitution-
al right to equal protection with respect to handicapped 
children. It is also apparent that Congress intended to 
achieve nationwide application.  
 
(7) Civil Rights ß 6 -- Education -- Handicapped -- 
Scope of Federal Statute.  --Congress intended the Edu-
cation of the Handicapped Act (20 U.S.C. ß 1401 et seq.) 
to serve as a means by which state and local educational 
agencies could fulfill their obligations under the equal 
protection and due process provisions of the Constitution 
and under section 504 of the Rehabilitation Act of 1973 
(29 U.S.C. ß 794). Accordingly, where it is applicable, 
the act supersedes claims under the Civil Rights Act (42 
U.S.C. ß 1983) and section 504, and the administrative 
remedies provided by the act constitute the exclusive 
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remedy of handicapped children and their parents or oth-
er representatives. As a result of the exclusive nature of 
the Education of the Handicapped Act, dissatisfied par-
ties in recipient states must exhaust their administrative 
remedies under the act before resorting to judicial inter-
vention. 
 
(8a) (8b) State of California ß 11 -- Fiscal Matters -- 
Reimbursement to Local Governments -- State-
mandated Costs -- Special Education: Schools ß 4 -- 
School Districts; Financing; Funds -- Special Educa-
tion Costs -- Reimbursement by State.  --The 1975 
amendments to the federal Education of the Handicapped 
Act (20 U.S.C. ß 1401 et seq.) constituted a federal man-
date with respect to the state. However, even though the 
state had no real choice in deciding whether to comply 
with the act, the act did not necessarily require the state 
to impose all of the costs of implementation upon local 
school districts. To the extent the state implemented the 
act by freely choosing to impose new programs or higher 
levels of service upon local school districts, the costs of 
such programs or higher levels of service are state man-
dated and subject to subvention under Cal. Const., art. 
XIII B, ß 6. Thus, on remand of a proceeding by school 
districts to the Commission on State Mandates for con-
sideration of whether special education programs consti-
tuted new programs or higher levels of service mandated 
by the state entitling the districts to reimbursement, the 
commission was required to focus on the costs incurred 
by local school districts and whether those costs were 
imposed by federal mandate or by the state's voluntary 
choice in its implementation of the federal program. 
 
(9) State of California ß 11 -- Fiscal Matters -- Reim-
bursement to Local Governments -- Federally Man-
dated Costs.  --The constitutional subvention provision 
(Cal. Const., art. XIII B, ß 6) and the statutory provisions 
which preceded it do not expressly say that the state is 
not required to provide a subvention for costs imposed 
by a federal mandate. Rather, that conclusion follows 
from the plain language of the subvention provisions 
themselves. The constitutional provision requires state 
subvention when "the Legislature or any State agency 
mandates a new program or higher level of service" on 
local agencies. Likewise, the earlier statutory provisions 
required subvention for new programs or higher levels of 
service mandated by legislative act or executive regula-
tion. When the federal government imposes costs on 
local agencies, those costs are not mandated by the state 
and thus would not require a state subvention. Instead, 
such costs are exempt from local agencies' taxing and 
spending limitations. This should be true even though the 
state has adopted an implementing statute or regulation 
pursuant to the federal mandate, so long as the state had 

no "true choice" in the manner of implementation of the 
federal mandate.  
 
(10) Statutes ß 28 -- Construction -- Language -- Con-
sistency of Meaning Throughout Statute.  --As a gen-
eral rule and unless the context clearly requires other-
wise, it must be assumed that the meaning of a term or 
phrase is consistent throughout the entire act or constitu-
tional article of which it is a part. 
 
(11) State of California ß 11 -- Fiscal Matters -- Re-
imbursement to Local Governments -- Federally 
Mandated Costs -- Subvention.  --Subvention princi-
ples are part of a more comprehensive political scheme. 
The basic purpose of the scheme as a whole was to limit 
the taxing and spending powers of government. The tax-
ing and spending powers of local agencies were to be 
"frozen" at existing levels with adjustments only for in-
flation and population growth. Since local agencies are 
subject to having costs imposed upon them by other gov-
ernmental entities, the scheme provides relief in that 
event. If the costs are imposed by the federal government 
or the courts, then the costs are not included in the local 
government's taxing and spending limitations. If the 
costs are imposed by the state, then the state must pro-
vide a subvention to reimburse the local agency. Nothing 
in the scheme suggests that the concept of a federal man-
date should have different meanings depending upon 
whether one is considering subvention or taxing and 
spending limitations. Thus, the criteria set forth in a Cali-
fornia Supreme Court case concerning whether costs 
mandated by the federal government are exempt from an 
agency's taxing and spending limits are applicable when 
subvention is the issue.  
 
(12) State of California ß 11 -- Fiscal Matters -- Re-
imbursement to Local Governments -- State-
mandated Costs -- Special Education -- Applicable 
Criteria in Determining Whether Subvention Re-
quired.  --In a proceeding for a writ of mandate to direct 
the Commission on State Mandates to set aside an ad-
ministrative decision by the State Board of Control (the 
commission's predecessor), in which the board found that 
all local special education costs were state mandated and 
thus subject to state reimbursement, the trial court did 
not err in determining that the board failed to consider 
the issues under the appropriate criteria as set forth in a 
California Supreme Court case concerning whether costs 
mandated by the federal government are exempt from an 
agency's taxing and spending limits. The board relied 
upon the "cooperative federalism" nature of the Educa-
tion of the Handicapped Act (20 U.S.C. ß 1401 et seq.) 
without any consideration of whether the act left the state 
any actual choice in the matter. It also relied on litigation 
involving another state. However, under the criteria set 
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forth in the Supreme Court's case, the litigation in the 
other state did not support the board's decision but in fact 
strongly supported a contrary result. 
 
(13) Courts ß 34 -- Decisions and Orders -- Prospec-
tive and Retroactive Decisions -- Opinion Elucidating 
Existing Law.  --In a California Supreme Court case 
concerning whether costs mandated by the federal gov-
ernment are exempt from an agency's taxing and spend-
ing limits, the court elucidated and enforced existing law. 
Under such circumstances, the rule of retrospective oper-
ation controls. Thus, in a proceeding for a writ of man-
date to direct the Commission on State Mandates to set 
aside an administrative decision by the State Board of 
Control (the commission's predecessor), in which the 
board found that all local special education costs were 
state mandated and thus subject to state reimbursement, 
the trial court correctly applied the Supreme Court deci-
sion to the litigation pending before it.   
 
COUNSEL: Biddle & Hamilton, W. Craig Biddle, 
Christian M. Keiner and F. Richard Ruderman for Real 
Party in Interest, Cross-complainant and Appellant.  
 
Breon, O'Donnell, Miller, Brown & Dannis and Emi R. 
Uyehara as Amici Curiae on behalf of Real Party in In-
terest, Cross-complainant and Appellant.  
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Daniel E. Lungren, Attorney General, N. Eugene Hill, 
Assistant Attorney General, Cathy Christian and Marsha 
A. Bedwell, Deputy Attorneys General, and Daniel G. 
Stone for Plaintiff and Respondent.  
 
Gary D. Hori for Defendant, Cross-defendant and Re-
spondent.  
 
Richard J. Chivaro and Patricia A. Cruz for Cross-
defendants and Respondents.   
 
JUDGES: Opinion by Sparks, Acting P. J., with Davis 
and Scotland, JJ., concurring.   
 
OPINION BY: SPARKS, Acting P. J.   
 
OPINION 

 [*1570]   [**550]  This appeal involves a decade-
long battle over claims for subvention by two county 
superintendents of schools [***2]  for reimbursement for 
mandated special education programs. Section 6 of arti-
cle XIII B of the California Constitution directs, with 
exceptions not relevant here, that "[w]henever the Legis-
lature or any State agency mandates a new program or 
higher level of service on any local government, the 

State shall provide a subvention of funds to reimburse 
such local government for the costs of such program or 
increased level of service, ..." The issue on appeal is 
whether the special education programs in question con-
stituted new programs or higher levels of service man-
dated by the state entitling the school districts to reim-
bursement under section 6 of article XIII B of the Cali-
fornia Constitution and related statutes for the cost of 
implementing them or whether these programs were in-
stead mandated by the federal government for which no 
reimbursement is due.  

The Santa Barbara County Superintendent of 
Schools and the Riverside County Superintendent of 
Schools each filed claims with the Board of Control for 
state reimbursement for alleged state-mandated costs 
incurred in connection with special education programs.  
After a lengthy administrative process, the Board of Con-
trol rendered a decision [***3]  finding that all local spe-
cial education costs were state mandated and subject to 
state reimbursement. That decision was then successfully 
challenged in the Sacramento County Superior Court. 
The superior court entered a judgment by which it: (1) 
issued a writ of administrative mandate ( Code Civ. 
Proc., ß 1094.5), directing the Commission on State 
Mandates (the successor to the Board of  [*1571]  Con-
trol) to set aside the administrative decision and to recon-
sider the matter in light of the California Supreme 
Court's intervening decision in  City of Sacramento v. 
State of California (1990) 50 Cal.3d 51 [266 Cal.Rptr. 
139, 785 P.2d 522]; and (2) denied the Riverside County 
Superintendent of School's petition for a writ of mandate 
( Code Civ. Proc., ß 1085), which would have directed 
the State Controller to issue a warrant in payment of the 
claim.  The Riverside County Superintendent of Public 
Schools appeals. We shall clarify the criteria to be ap-
plied by the Commission on State Mandates on remand 
and affirm the judgment.  
 
I. THE PARTIES   

This action was commenced in July 1987 by Jesse 
R. Huff, then the Director of the  [***4]  California De-
partment of Finance. Huff petitioned for a writ of admin-
istrative mandate to set aside the administrative decision 
which found all the special education costs to be state 
mandated. On appeal Huff appears as a respondent urg-
ing that we affirm the judgment.  

The Commission on State Mandates (the Commis-
sion) is the administrative agency which now has juris-
diction over local agency claims for reimbursement for 
state-mandated costs. ( Gov. Code, ß 17525.) In this re-
spect the Commission is the successor to the Board of 
Control. The Board of Control rendered the administra-
tive decision which is at issue here. Since an appropria-
tion for payment of these claims was not included in a 
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local government claims bill before January 1, 1985, 
administrative jurisdiction over the claims has been 
transferred from the Board of Control to the Commis-
sion. ( Gov. Code, ß 17630.) The Commission is the 
named defendant in the petition for a writ of administra-
tive mandate. In the trial court and on appeal the Com-
mission has appeared as the agency having administra-
tive jurisdiction over the claims, but has not expressed a 
position on the merits of the litigation.  

 [**551]  The Santa Barbara County Superintendent 
[***5]  of Schools (hereafter Santa Barbara) is a claim-
ant for state reimbursement of special education costs 
incurred in the 1979-1980 fiscal year. Santa Barbara is a 
real party in interest in the proceeding for administrative 
mandate. Santa Barbara has not appealed from the judg-
ment of the superior court and, although a nominal re-
spondent on appeal, has not filed a brief in this court.  

The Riverside County Superintendent of Schools 
(hereafter Riverside) represents a consortium of school 
districts which joined together to provide special educa-
tion programs to handicapped students. Riverside seeks 
reimbursement for special education costs incurred in the 
1980-1981 fiscal year.  [*1572]  Riverside is a real party 
in interest in the proceeding for writ of administrative 
mandate. It filed a cross-petition for a writ of mandate 
directing the Controller to pay its claim. Riverside is the 
appellant in this appeal.  

The State of California and the State Treasurer are 
named cross- defendants in Riverside's cross-petition for 
a writ of mandate. They joined with Huff in this litiga-
tion. The State Controller is the officer charged with 
drawing warrants for the payment of moneys from the 
State [***6]  Treasury upon a lawful appropriation. (Cal. 
Const., art. XVI, ß 7.) The State Controller is a named 
defendant in Riverside's petition for a writ of mandate. In 
the trial court and on appeal the State Controller express-
es no opinion on the merits of Riverside's reimbursement 
claim, but asserts that the courts lack authority to compel 
him to issue a warrant for payment of the claim in the 
absence of an appropriation for payment of the claim.  

In addition to the briefing by the parties on appeal, 
we have permitted a joint amici curiae brief to be filed in 
support of Riverside by the Monterey County Office of 
Education, the Monterey County Office of Education 
Special Education Local Planning Area, and 21 local 
school districts.  
 
II. FACTUAL AND PROCEDURAL BACKGROUND   

The Legislature has provided an administrative rem-
edy for the resolution of local agency claims for reim-
bursement for state mandates. In  County of Contra Cos-
ta v. State of California (1986) 177 Cal.App.3d 62 [222 
Cal.Rptr. 750], at pages 71 and 72, we described these 

procedures as follows (with footnotes deleted): " Section 
2250 [Revenue & Taxation Code] and those following 
[***7]  it provide a hearing procedure for the determina-
tion of claims by local governments. The State Board of 
Control is required to hear and determine such claims.  (ß 
2250.) For purposes of such hearings the board consists 
of the members of the Board of Control provided for in 
part 4 (commencing with ß 13900) of division 3 of title 2 
of the Government Code, together with two local gov-
ernment officials appointed by the Governor. (ß 2251.) 
The board was required to adopt procedures for receiving 
and hearing such claims. (ß 2252.) The first claim filed 
with respect to a statute or regulation is considered a 'test 
claim' or a 'claim of first impression.' (ß 2218, subd. (a).) 
The procedure requires an evidentiary hearing where the 
claimant, the Department of Finance, and any affected 
department or agency can present evidence. (ß 2252.) If 
the board determines that costs are mandated, then it 
must adopt parameters and guidelines for the reimburse-
ment of such claims. (ß 2253.2.) The claimant or the 
state is entitled to commence an action in administrative 
mandate pursuant to Code of Civil Procedure section 
1094.5 to set aside a decision of the board on the grounds 
that the board's decision [***8]  is not supported by sub-
stantial evidence. (ß 2253.5.)  

 [*1573]  "At least twice each calendar year the 
board is required to report to the Legislature on the num-
ber of mandates it has found and the estimated statewide 
costs of these mandates. (ß 2255, subd. (a).) In addition 
to the estimate of the statewide costs for each mandate, 
the report must also contain the reasons for recommend-
ing reimbursement. (ß 2255, subd. (a).) Immediately 
upon receipt of the report a local government claims bill 
shall be introduced in the Legislature which, when intro-
duced, must contain an appropriation sufficient to pay for 
the estimated costs of the mandates.  [**552]  (ß 2255, 
subd. (a).) In the event the Legislature deletes funding 
for a mandate from the local government claims bill, 
then it may take one of the following courses of action: 
(1) include a finding that the legislation or regulation 
does not contain a mandate; (2) include a finding that the 
mandate is not reimbursable; (3) find that a regulation 
contains a mandate and direct that the Office of Adminis-
trative Law repeal the regulation; (4) include a finding 
that the legislation or regulation contains a reimbursable 
mandate and direct that the [***9]  legislation or regula-
tion not be enforced against local entities until funds 
become available; (5) include a finding that the Legisla-
ture cannot determine whether there is a mandate and 
direct that the legislation or regulation shall remain in 
effect and be enforceable unless a court determines that 
the legislation or regulation contains a reimbursable 
mandate in which case the effectiveness of the legislation 
or regulation shall be suspended and it shall not be en-
forced against a local entity until funding becomes avail-
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able; or (6) include a finding that the Legislature cannot 
determine whether there is a reimbursable mandate and 
that the legislation or regulation shall be suspended and 
shall not be enforced against a local entity until a court 
determines whether there is a reimbursable mandate. (ß 
2255, subd. (b).) If the Legislature deletes funding for a 
mandate from a local government claims bill but does 
not follow one of the above courses of action or if a local 
entity believes that the action is not consistent with arti-
cle XIII B of the Constitution, then the local entity may 
commence a declaratory relief action in the Superior 
Court of the County of Sacramento to declare  [***10]  
the mandate void and enjoin its enforcement. (ß 2255, 
subd. (c).)  

"Effective January 1, 1985, the Legislature has es-
tablished a new commission to consider and determine 
claims based upon state mandates. This is known as the 
Commission on State Mandates and it consists of the 
Controller, the Treasurer, the Director of Finance, the 
Director of the Office of Planning and Research, and a 
public member with experience in public finance, ap-
pointed by the Governor and approved by the Senate. ( 
Gov. Code, ß 17525.) 'Costs mandated by the state' are 
defined as 'any increased costs which a local agency or 
school district is required to incur after July 1, 1980, as a 
result of any statute enacted after January 1, 1975, or any 
executive order implementing any statute enacted on or 
after January 1, 1975, which  [*1574]  mandates a new 
program or higher level of service of an existing program 
within the meaning of Section 6 of Article XIII B of the 
California Constitution.' ( Gov. Code, ß 17514.) The pro-
cedures before the Commission are similar to those 
which were followed before the Board of Control. ( Gov. 
Code, ß 17500 et seq.) Any claims which had not been 
included in a local government claims [***11]  bill prior 
to January 1, 1985, were to be transferred to and consid-
ered by the commission. ( Gov. Code, ß 17630; [Rev. & 
Tax. Code,] ß 2239.)"  

On October 31, 1980, Santa Barbara filed a test 
claim with the Board of Control seeking reimbursement 
for costs incurred in the 1979-1980 fiscal year in connec-
tion with the provision of special education services as 
required by Statutes 1977, chapter 1247, and Statutes 
1980, chapter 797. Santa Barbara asserted that these acts 
should be considered an ongoing requirement of in-
creased levels of service.  

Santa Barbara's initial claim was based upon the 
"mandate contained in the two bills specified above 
[which require] school districts and county offices to 
provide full and formal due process procedures and hear-
ings to pupils and parents regarding the special education 
assessment, placement and the appropriate education of 
the child." Santa Barbara asserted that state requirements 
exceeded those of federal law as reflected in section 504 

of the Rehabilitation Act of 1973 (29 U.S.C. ß 794). 1 
Santa  [**553]  Barbara's initial claim was for $ 10,500 
in state-mandated costs for the 1979-1980 fiscal year.  
 

1   Section 794 of title 29 of the United States 
Code will of necessity play an important part in 
our discussion of the issues presented in this case. 
That provision was enacted as section 504 of the 
Rehabilitation Act of 1973. (Pub.L. No. 93-112, 
tit. V, ß 504 (Sept. 26, 1973) 87 Stat. 394.) It has 
been amended several times. (Pub.L. No. 95-602, 
tit. I, ß 119, 122(d)(2) (Nov. 6, 1978) 92 Stat. 
2982, 2987 [Rehabilitation, Comprehensive Ser-
vices, and Developmental Disabilities Act of 
1978]; Pub.L. No. 99- 506, tit. I, ß 103(d)(2)(B), 
tit. X, ß 1002(e)(4) (Oct. 21, 1986) 100 Stat. 
1810, 1844; Pub.L. No. 100-259, ß 4 (Mar. 22, 
1988) 102 Stat. 29; Pub.L. No. 100-630, tit. II, ß 
206(d) (Nov. 7, 1988) 102 Stat. 3312.) The deci-
sional authorities universally refer to the statute 
as "section 504." We will adhere to this nomen-
clature and subsequent references to section 504 
will refer to title 29, United States Code, section 
794. 

 [***12]  During the administrative proceedings 
Santa Barbara amended its claim to reflect the following 
state-mandated activities alleged to be in excess of feder-
al requirements: (1) the extension of eligibility to chil-
dren younger and older than required by federal law; (2) 
the establishment of procedures to search for and identify 
children with special needs; (3) assessment and evalua-
tion; (4) the preparation of "Individual Education Plans" 
(IEP's); (5) due process hearings in placement determina-
tions; (6) substitute teachers; and (7) staff development 
programs. Santa Barbara was claiming reimbursement in 
excess of $ 520,000 for the cost of these services during 
the 1979- 1980 fiscal year.  

 [*1575]  Also, during the administrative proceed-
ings the focus of federally mandated requirements shifted 
from section 504 of the Rehabilitation Act to federal 
Public Law No. 94-142, which amended the Education 
of the Handicapped Act. (20 U.S.C. ß 1401 et seq.) 2  
 

2   The Education of the Handicapped Act was 
enacted in 1970. (Pub.L. No. 91-230, tit. VI (Apr. 
13, 1970) 84 Stat. 175.) It has been amended 
many times. The amendment of primary interest 
here was enacted as the Education for All Handi-
capped Children Act of 1975. (Pub.L. No. 94-142 
(Nov. 29, 1975) 89 Stat. 774.) The 1975 legisla-
tion significantly amended the Education of the 
Handicapped Act, but did not change its short ti-
tle. The Education of the Handicapped Act has 
now been renamed the Individuals with Disabili-
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ties Education Act. (Pub.L. No. 101-476, tit. IX, 
ß 901(b)(21) (Oct. 30, 1990) 104 Stat. 1143; 
Pub.L. No. 101-476, tit. IX, ß 901b; Pub.L. No. 
102-119, ß 25(b) (Oct. 7, 1991) 105 Stat. 607.) 
Since at all times relevant here the federal act was 
known as the Education of the Handicapped Act, 
we will adhere to that nomenclature. 

 [***13]  The Board of Control adopted a decision 
denying Santa Barbara's claim. The board concluded that 
the Education of the Handicapped Act resulted in costs 
mandated by the federal government, that state special 
education requirements exceed those of federal law, but 
that "the resulting mandate is not reimbursable because 
the Legislature already provides funding for all Special 
Education Services through an appropriation in the annu-
al Budget Act."  

Santa Barbara sought judicial review by petition for 
a writ of administrative mandate. The superior court 
found the administrative record and the Board of Con-
trol's findings to be inadequate. Judgment was rendered 
requiring the Board of Control to set aside its decision 
and to rehear the matter to establish a proper record, in-
cluding findings. That judgment was not appealed.  

On October 30, 1981, Riverside filed a test claim for 
reimbursement of $ 474,477 in special education costs 
incurred in the 1980-1981 fiscal year. Riverside alleged 
that the costs were state mandated by chapter 797 of 
Statutes 1980. The basis of Riverside's claim was Educa-
tion Code section 56760, a part of the state special edu-
cation funding formula which, according [***14]  to 
Riverside, "mandates a 10%% cap on ratio of students 
served by special education and within that 10%% man-
dates the ratio of students to be served by certain ser-
vices." Riverside explained that chapter 797 of Statutes 
1980 was enacted as urgency legislation effective July 
28, 1980, and that at that time it was already "locked 
into" providing special education services to more than 
13 percent of its students in accordance with prior state 
law and funding formulae. 3  
 

3   The 1980 legislation required that a local 
agency adopt an annual budget plan for special 
education services. ( Ed. Code, ß 56200.) Educa-
tion Code section 56760 provided that in the local 
budget plan the ratio of students to be served 
should not exceed 10 percent of total enrollment. 
However, those proportions could be waived for 
undue hardship by the Superintendent of Public 
Instruction. ( Ed. Code, ß 56760, 56761.) In addi-
tion, the 1980 legislation included provisions for 
a gradual transition to the new requirements. ( 
Ed. Code, ß 56195 et seq.) The transitional provi-
sions included a guarantee of state funding for 
1980-1981 at prior student levels with an infla-

tionary adjustment of 9 percent. ( Ed. Code, ß 
56195.8.) The record indicates that Riverside ap-
plied for a waiver of the requirements of Educa-
tion Code section 56760, but that the waiver re-
quest was denied due to a shortage of state fund-
ing. It also appears that Riverside did not receive 
all of the 109 percent funding guarantee under 
Education Code section 56195.8. In light of the 
current posture of this appeal we need not and do 
not consider whether the failure of the state to 
appropriate sufficient funds to satisfy its obliga-
tions under the 1980 legislation can be addressed 
in a proceeding for the reimbursement of state-
mandated costs or must be addressed in some 
other manner. 

 [***15]   [**554]  The Riverside claim, like Santa 
Barbara's, evolved over time with increases in the 
amount of reimbursement sought. Eventually the Board 
of  [*1576]  Control denied Riverside's claim for the 
same reasons the Santa Barbara claim was denied. River-
side sought review by petition for a writ of administra-
tive mandate. In its decision the superior court accepted 
the board's conclusions that the Education of the Handi-
capped Act constitutes a federal mandate and that state 
requirements exceed those of the federal mandate. How-
ever, the court disagreed with the board that any appro-
priation in the state act necessarily satisfies the state's 
subvention obligation. The court concluded that the 
Board of Control had failed to consider whether the state 
had fully reimbursed local districts for the state-
mandated costs which were in excess of the federal man-
date, and the matter was remanded for consideration of 
that question. That judgment was not appealed.  

On return to the Board of Control, the Santa Barbara 
claim and the Riverside claim were consolidated. The 
Board of Control adopted a decision holding that all spe-
cial education costs under Statutes 1977, chapter 1247, 
and Statutes 1980, chapter [***16]  797, are state-
mandated costs subject to subvention. The board rea-
soned that the federal Education of the Handicapped Act 
is a discretionary program and that section 504 of the 
Rehabilitation Act does not require school districts to 
implement any programs in response to federal law, and 
therefore special education programs are optional in the 
absence of a state mandate.  

The claimants were directed to draft, and the Board 
of Control adopted, parameters and guidelines for reim-
bursement of special education costs. The board submit-
ted a report to the Legislature estimating that the total 
statewide cost of reimbursement for the 1980-1981 
through 1985-1986 fiscal years would be in excess of $ 2 
billion. Riverside's claim for reimbursement for the 
1980-1981 fiscal year was now in excess of $ 7 million. 
Proposed legislation which would have appropriated 
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funds for reimbursement of special education costs dur-
ing the 1980-1981 through 1985- 1986 fiscal years failed 
to pass in the Legislature. (Sen. Bill No. 1082 (1985-
1986 Reg. Sess.).) A separate bill which would have ap-
propriated funds to reimburse Riverside  [*1577]  for its 
1980-1981 claim also failed to pass. (Sen. Bill No. 238  
[***17]  (1987-1988 Reg. Sess.).)  

At this point Huff, as Director of the Department of 
Finance, brought an action in administrative mandate 
seeking to set aside the decision of the Board of Control. 
Riverside cross-petitioned for a writ of mandate directing 
the state, the Controller and the Treasurer to issue a war-
rant in payment of its claim for the 1980-1981 fiscal 
year.  

The superior court concluded that the Board of Con-
trol did not apply the appropriate standard in determining 
whether any portion of local special education costs are 
incurred pursuant to a federal mandate. The court found 
that the definition of a federal mandate set forth by the 
Supreme Court in  City of Sacramento v. State of Cali-
fornia, supra, 50 Cal.3d 51, "marked a departure from 
the narrower 'no discretion' test" of this court's earlier 
decision in  City of Sacramento v. State of California 
(1984) 156 Cal.App.3d 182 [203 Cal.Rptr. 258]. It fur-
ther found that the standard set forth in the high court's 
decision in City of Sacramento "is to be applied retroac-
tively." Accordingly, the superior court issued a  [***18]  
peremptory writ of mandate directing the Commission on 
State Mandates to set aside  [**555]  the decision of the 
Board of Control, to reconsider the claims in light of the 
decision in  City of Sacramento v. State of California, 
supra, 50 Cal.3d 51, and "to ascertain whether certain 
costs arising from Chapter 797/80 and Chapter 1247/77 
are federally mandated, and if so, the extent, if any, to 
which the state-mandated costs exceed the federal man-
date." Riverside's cross-petition for a writ of mandate 
was denied.  This appeal followed.  
 
III. PRINCIPLES OF SUBVENTION   

 (1)  "Subvention" generally means a grant of finan-
cial aid or assistance, or a subsidy. (See Webster's Third 
New Internat. Dict. (1971) p. 2281.) As used in connec-
tion with state-mandated costs, the basic legal require-
ments of subvention can be easily stated; it is in the ap-
plication of the rule that difficulties arise.  

Essentially, the constitutional rule of state subven-
tion provides that the state is required to pay for any new 
governmental programs, or for higher levels of service 
under existing programs, that it imposes upon local gov-
ernmental agencies.  ( County of Los Angeles v. State of 
California (1987) 43 Cal.3d 46, 56 [233 Cal.Rptr. 38, 
729 P.2d 202].) [***19]  This does not mean that the 
state is required to reimburse local agencies for any inci-

dental cost that may result from the enactment of a state 
law; rather, the subvention requirement is restricted to 
governmental services which the local agency is required 
by  [*1578]  state law to provide to its residents.  ( City 
of Sacramento v. State of California, supra, 50 Cal.3d at 
p. 70.) The subvention requirement is intended to prevent 
the state from transferring the costs of government from 
itself to local agencies. (Id. at p. 68.) Reimbursement is 
required when the state "freely chooses to impose on 
local agencies any peculiarly 'governmental' cost which 
they were not previously required to absorb." (Id. at p. 
70, italics in original.)  

The requirement of subvention for state-mandated 
costs had its genesis in the "Property Tax Relief Act of 
1972" which is also known as "SB 90" (Senate Bill No. 
90). ( City of Sacramento v. State of California, supra, 
156 Cal.App.3d at p. 188.) That act established limita-
tions upon the power of local governments to levy taxes 
and concomitantly prevented [***20]  the state from 
imposing the cost of new programs or higher levels of 
service upon local governments.  (Ibid.) The Legislature 
declared: "It is the intent in establishing the tax rate lim-
its in this chapter to establish limits that will be flexible 
enough to allow local governments to continue to pro-
vide existing programs, that will be firm enough to in-
sure that the property tax relief provided by the Legisla-
ture will be long lasting and that will afford the voters in 
each local government jurisdiction a more active role in 
the fiscal affairs of such jurisdictions." (Rev. & Tax. 
Code, former ß 2162, Stats. 1972, ch. 1406, ß 14.7, p. 
2961.) 4 The act provided that the state would pay each 
county, city and county, city, and special district the 
sums which were sufficient to cover the total cost of new 
state-mandated costs. (See Rev. & Tax. Code, former ß 
2164.3, Stats. 1972, ch. 1406, ß 14.7, pp. 2962-2963.) 
New state-mandated costs would arise from legislative 
action or executive regulation after January 1, 1973, 
which mandated a new program or higher level of ser-
vice under an existing mandated program. (Ibid.)  
 

4   In addition to requiring subventions for new 
state programs and higher levels of service, Sen-
ate Bill No. 90 required the state to reimburse lo-
cal governments for revenues lost by the repeal or 
reduction of property taxes on certain classes of 
property. In this connection the Legislature said: 
"It is the purpose of this part to provide property 
tax relief to the citizens of this state, as undue re-
liance on the property tax to finance various func-
tions of government has resulted in serious detri-
ment to one segment of the taxpaying public. The 
subventions from the State General Fund required 
under this part will serve to partially equalize tax 
burdens among all citizens, and the state as a 
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whole will benefit." ( Gov. Code, ß 16101, Stats. 
1972, ch. 1406, ß 5, p. 2953.) 

 [***21]   (2)   [**556]   (See fn. 5.)  Senate Bill No. 
90 did not specifically include school districts in the 
group of agencies entitled to reimbursement for state-
mandated costs. 5 (Rev. & Tax. Code, former ß 2164.3, 
Stats. 1972, ch. 1406. ß 14.7, pp. 2962-2963.) In fact, at 
that time methods of financing education in this state 
were  [*1579]  undergoing fundamental reformation as 
the result of the litigation in  Serrano v. Priest (1971) 5 
Cal.3d 584 [96 Cal.Rptr. 601, 487 P.2d 1241, 41 
A.L.R.3d 1187]. At the time of the Serrano decision lo-
cal property taxes were the primary source of school 
revenue. (Id. at p. 592.) In Serrano, the California Su-
preme Court held that education is a fundamental inter-
est, that wealth is a suspect classification, and that an 
educational system which produces disparities of oppor-
tunity based upon district wealth would violate principles 
of equal protection. (Id. at pp. 614-615, 619.) A major 
portion of Senate Bill No. 90 constituted new formulae 
for state and local contributions to education in a legisla-
tive response to the decision in Serrano. (Stats. 1972, ch. 
1406, ß 1.5-2.74, pp. 2931-2953. See  Serrano v. Priest 
(1976) 18 Cal.3d 728, 736- 737 [135 Cal.Rptr. 345, 557 
P.2d 929].) [***22]  6  
 

5   A school district's relationship to the state is 
different from that of local governmental entities 
such as cities, counties, and special districts.  Ed-
ucation and the operation of the public school 
system are matters of statewide rather than local 
or municipal concern. ( California Teachers 
Assn. v. Huff (1992) 5 Cal.App.4th 1513, 1524 [7 
Cal.Rptr.2d 699].) Local school districts are 
agencies of the state and have been described as 
quasi-municipal corporations.  (Ibid.) They are 
not distinct and independent bodies politic. (Ibid.) 
The Legislature's power over the public school 
system has been described as exclusive, plenary, 
absolute, entire, and comprehensive, subject only 
to constitutional constraints. (Ibid.) The Legisla-
ture has the power to create, abolish, divide, 
merge, or alter the boundaries of school districts. 
(Id. at p. 1525.) The state is the beneficial owner 
of all school properties and local districts hold ti-
tle as trustee for the state. (Ibid.) School moneys 
belong to the state and the apportionment of 
funds to a school district does not give the district 
a proprietary interest in the funds. (Ibid.) While 
the Legislature has chosen to encourage local re-
sponsibility for control of public education 
through local school districts, that is a matter of 
legislative choice rather than constitutional com-
pulsion and the authority that the Legislature has 
given to local districts remains subject to the ul-

timate and nondelegable responsibility of the 
Legislature. (Id. at pp. 1523-1524.) 

 [***23]  
6   After the first Serrano decision, the United 
States Supreme Court held that equal protection 
does not require dollar-for-dollar equality be-
tween school districts.  ( San Antonio School Dis-
trict v. Rodriguez (1973) 411 U.S. 1, 33-34 48-
56, 61-62 [36 L.Ed.2d 16, 42-43, 51-56, 59-60, 
93 S.Ct. 1278].) In the second Serrano decision, 
the California Supreme Court adhered to the first 
Serrano decision on independent state grounds.  ( 
Serrano v. Priest, supra, 18 Cal.3d at pp. 761-
766.) The court concluded that Senate Bill No. 90 
and Assembly Bill No. 1267, enacted the follow-
ing year (Stats. 1973, ch. 208, p. 529 et seq.), did 
not satisfy equal protection principles.  ( Serrano 
v. Priest, supra, 18 Cal.3d at pp. 776-777.) Addi-
tional complications in educational financing 
arose as the result of the enactment of article XIII 
A of the California Constitution at the June 1978 
Primary Election (Proposition 13), which limited 
the taxes which can be imposed on real property 
and forced the state to assume greater responsibil-
ity for financing education (see Ed. Code, ß 
41060), and the enactment of Propositions 98 and 
111 in 1988 and 1990, respectively, which pro-
vide formulae for minimum state funding for ed-
ucation. (See generally  California Teachers 
Assn. v. Huff, supra, 5 Cal.App.4th 1513.) 

 [***24]  The provisions of Senate Bill No. 90 were 
amended and refined in legislation enacted the following 
year. (Stats. 1973, ch. 358.) Revenue and Taxation Code 
section 2231, subdivision (a), was enacted to require the 
state to reimburse local agencies, including school dis-
tricts, for the full costs of new programs or increased 
levels of service mandated by the Legislature after Janu-
ary 1, 1973. Local agencies except school districts were 
also entitled to reimbursement for costs mandated by 
executive regulation after January 1, 1973. ( Rev. & Tax. 
Code, ß 2231, subd. (d), added by Stats. 1973, ch. 358, ß 
3, p. 783  [*1580]  and repealed by Stats. 1986, ch. 879, 
ß 23, p. 3045.) In subsequent years legislation was enact-
ed to entitle school districts to subvention for state-
mandated costs imposed by legislative acts after January 
1, 1973, or by executive regulation after January 1, 1978. 
(Rev. & Tax. Code, former ß 2207.5, added by Stats. 
1977, ch. 1135, ß 5, p. 3646 and amended by Stats. 1980, 
ch. 1256, ß 5, pp. 4248-4249.)  

 [**557]  In the 1973 legislation, Revenue and Taxa-
tion Code section 2271 was enacted to provide, among 
other things: "A local agency may levy, or have levied 
on its behalf,  [***25]  a rate in addition to the maximum 
property tax rate established pursuant to this chapter 
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(commencing with Section 2201) to pay costs mandated 
by the federal government or costs mandated by the 
courts or costs mandated by initiative enactment, which 
are not funded by federal or state government." (3)  In 
this respect costs mandated by the federal government 
are exempt from an agency's taxing and spending limits. 
( City of Sacramento v. State of California, supra, 50 
Cal.3d at p. 71, fn. 17.)  

At the November 6, 1979, General Election, the vot-
ers added article XIII B to the state Constitution by en-
acting Proposition 4. That article imposes spending lim-
its on the state and all local governments. For purposes 
of article XIII B the term "local government" includes 
school districts. (Cal. Const., art. XIII B, ß 8, subd. (d).) 
The measure accomplishes its purpose by limiting a gov-
ernmental entity's annual appropriations to the prior 
year's appropriations limit adjusted for changes in the 
cost of living and population growth, except as otherwise 
provided in the article.  (Cal. Const., art. XIII B, ß 1.) 7 
The appropriations subject [***26]  to limitation do not 
include, among other things: "Appropriations required to 
comply with mandates of the courts or the federal gov-
ernment which, without discretion, require an expendi-
ture for additional services or which unavoidably make 
the provision of existing services more costly." (Cal. 
Const., art. XIII B, ß 9, subd. (b).)  
 

7   As it was originally enacted, article XIII B re-
quired that all governmental entities return reve-
nues in excess of their appropriations limits to the 
taxpayers through tax rate or fee schedule revi-
sions. In Proposition 98, adopted at the Novem-
ber 1988 General Election, article XIII B was 
amended to provide that half of state excess reve-
nues would be transferred to the state school fund 
for the support of school districts and community 
college districts. (See Cal. Const., art. XVI, ß 8.5;  
California Teachers Assn. v. Huff, supra, 5 
Cal.App.4th 1513.) 

Like its statutory predecessor, the constitutional ini-
tiative measure includes a provision [***27]  designed 
"to preclude the state from shifting to local agencies the 
financial responsibility for providing public services in 
view of these restrictions on the taxing and spending 
power of the local entities." ( Lucia Mar Unified School 
Dist. v. Honig (1988) 44 Cal.3d 830, 835-836 [244 
Cal.Rptr. 677, 750 P.2d 318].) Section 6 of article XIII B 
of the state Constitution provides: "Whenever the Legis-
lature or any State agency mandates a new program or 
higher level of service on any local government, the  
[*1581]  State shall provide a subvention of funds to 
reimburse such local government for the costs of such 
program or increased level of service, except that the 
Legislature may, but need not, provide such subvention 

of funds for the following mandates: [P] (a) Legislative 
mandates requested by the local agency affected; [P] (b) 
Legislation defining a new crime or changing an existing 
definition of a crime; or [P] (c) Legislative mandates 
enacted prior to January 1, 1975, or executive orders or 
regulations initially implementing legislation enacted 
prior to January 1, 1975."  

Although article XIII B of the state Constitution 
[***28]  requires subvention for state mandates enacted 
after January 1, 1975, the article had an effective date of 
July 1, 1980. (Cal. Const., art. XIII B, ß 10.)  (4)  Ac-
cordingly, under the constitutional provision, a local 
agency may seek subvention for costs imposed by legis-
lation after January 1, 1975, but reimbursement is limited 
to costs incurred after July 1, 1980. ( City of Sacramento 
v. State of California, supra, 156 Cal.App.3d at pp. 190-
193.) Reimbursement for costs incurred before July 1, 
1980, must be obtained, if at all, under controlling statu-
tory law. (See  68 Ops.Cal.Atty.Gen. 244 (1985).)  

The constitutional subvention provision, like the 
statutory scheme before it, requires state reimbursement 
whenever "the Legislature or any State agency" man-
dates a new program or higher level of service. (Cal. 
Const., art. XIII B, ß 6.) Accordingly, it has been held 
that state  [**558]  subvention is not required when the 
federal government imposes new costs on local govern-
ments.  ( City of Sacramento v. State of California, su-
pra, 156 Cal.App.3d at p. 188; see also  Carmel Valley 
Fire Protection Dist. v. State of California (1987) 190 
Cal.App.3d 521, 543 [234 Cal.Rptr. 795].) [***29]  In 
our City of Sacramento decision this court held that a 
federal program in which the state participates is not a 
federal mandate, regardless of the incentives for partici-
pation, unless the program leaves state or local govern-
ment with no discretion as to alternatives.  (156 
Cal.App.3d at p. 198.)  

In its City of Sacramento opinion, 8 the California 
Supreme Court rejected this court's earlier formulation. 
In doing so the high court noted that the vast bulk of 
cost-producing federal influence on state and local gov-
ernment is by inducement or incentive rather than direct 
compulsion.  (50 Cal.3d at p. 73.) However, "certain reg-
ulatory standards imposed by the federal government  
[*1582]  under 'cooperative federalism' schemes are co-
ercive on the states and localities in every practical 
sense." (Id. at pp. 73-74.) The test for determining 
whether there is a federal mandate is whether compliance 
with federal standards "is a matter of true choice," that is, 
whether participation in the federal program "is truly 
voluntary." (Id. at p. 76.) The court went on to say: "Giv-
en the variety  [***30]  of cooperative federal-state-local 
programs, we here attempt no final test for 'mandatory' 
versus 'optional' compliance with federal law. A deter-
mination in each case must depend on such factors as the 
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nature and purpose of the federal program; whether its 
design suggests an intent to coerce; when state and/or 
local participation began; the penalties, if any, assessed 
for withdrawal or refusal to participate or comply; and 
any other legal and practical consequences of nonpartici-
pation, noncompliance, or withdrawal." (Ibid.)  
 

8   The Supreme Court's decision in City of Sac-
ramento was not a result of direct review of this 
court's decision. The Supreme Court denied a pe-
tition for review of this court's City of Sacramen-
to decision.  After the Board of Control had 
adopted parameters and guidelines for reim-
bursement under this court's decision, the Legis-
lature failed to appropriate the funds necessary 
for such reimbursement. The litigation which re-
sulted in the Supreme Court's City of Sacramento 
decision was commenced as an action to enforce 
the result on remand from this court's City of Sac-
ramento decision. (See  50 Cal.3d at p. 60.) 

 
 [***31]  IV. SPECIAL EDUCATION  

The issues in this case cannot be resolved by consid-
eration of a particular federal act in isolation. Rather, 
reference must be made to the historical and legal setting 
of which the particular act is a part. Our consideration 
begins in the early 1970's.  

In considering the 1975 amendments to the Educa-
tion of the Handicapped Act, Congress referred to a se-
ries of "landmark court cases" emanating from 36 juris-
dictions which had established the right to an equal edu-
cational opportunity for handicapped children. (See  
Smith v. Robinson (1984) 468 U.S. 992, 1010 [82 
L.Ed.2d 746, 763, 104 S.Ct. 3457].) Two federal district 
court cases,  Pennsylvania Ass'n, Ret'd Child. v. Com-
monwealth of Pa. (E.D.Pa. 1972) 343 F.Supp. 279 (see 
also  Pennsylvania Ass'n, Retard. Child. v. Common-
wealth of Pa. (E.D.Pa. 1971) 334 F.Supp. 1257), and  
Mills v. Board of Education of District of Columbia 
(D.D.C. 1972) 348 F.Supp. 866, were the most promi-
nent of these judicial decisions.  (See  Hendrick Hudson 
Dist. Bd. of Ed. v. Rowley (1982) 458 U.S. 176, 180, fn. 
2 [73 L.Ed.2d 690, 695, 102 S.Ct. 3034].) [***32]   

In the Pennsylvania case, an association and the par-
ents of certain retarded children brought a class action 
against the commonwealth and local school districts in 
the commonwealth, challenging the exclusion of retarded 
children from programs of education and training in the 
public schools. ( Pennsylvania Ass'n, Ret'd. Child. v. 
Commonwealth of Pa., supra, 343 F.Supp. at p. 282.) 
The matter was assigned to a three- judge panel which 
heard evidence on the plaintiffs' due process and equal 
protection claims.  (Id. at p. 285.) The parties  [**559]  
then agreed to resolve the litigation by means of a con-

sent  [*1583]  judgment. (Ibid.) The consent agreement 
required the defendants to locate and evaluate all chil-
dren in need of special education services, to reevaluate 
placement decisions periodically, and to accord due pro-
cess hearings to parents who are dissatisfied with place-
ment decisions. (Id. at pp. 303-306.) It required the de-
fendants to provide "a free public program of education 
and training appropriate to the child's capacity." (Id. at p. 
285, italics deleted.)  

In view of the consent agreement the district court 
was not required to resolve the plaintiffs' equal [***33]  
protection and due process contentions. Rather, it was 
sufficient for the court to find that the suit was not collu-
sive and that the plaintiffs' claims were colorable. The 
court found: "Far from an indication of collusion, how-
ever, the Commonwealth's willingness to settle this dis-
pute reflects an intelligent response to overwhelming 
evidence against [its] position." ( Pennsylvania Ass'n, 
Ret'd. Child. v. Commonwealth of Pa., supra, 343 
F.Supp. at p. 291.) The court said that it was convinced 
the due process and equal protection claims were colora-
ble. (Id. at pp. 295-296.)  

In the Mills case, an action was brought on behalf of 
a number of school-age children with exceptional needs 
who were excluded from the Washington, D.C., public 
school system. ( Mills v. Board of Education of District 
of Columbia, supra, 348 F.Supp. at p. 868.) The district 
court concluded that equal protection entitled the chil-
dren to a public-supported education appropriate to their 
needs and that due process required a hearing with re-
spect to classification decisions.  (Id. at pp. 874-875.) 
The court said: "If sufficient funds are not available to 
finance [***34]  all of the services and programs that are 
needed and desirable in the system then the available 
funds must be expended equitably in such manner that no 
child is entirely excluded from a publicly supported edu-
cation consistent with his needs and ability to benefit 
therefrom. The inadequacies of the District of Columbia 
Public School System whether occasioned by insufficient 
funding or administrative inefficiency, certainly cannot 
be permitted to bear more heavily on the 'exceptional' or 
handicapped child than on the normal child." (Id. at p. 
876.)  

In the usual course of events, the development of 
principles of equal protection and due process as applied 
to special education, which had just commenced in the 
early 1970's with the authorities represented by the 
Pennsylvania and Mills cases, would have been fully 
expounded through appellate processes. However, the 
necessity of judicial development was truncated by con-
gressional action. In the Rehabilitation Act of 1973, sec-
tion 504, Congress provided: "No otherwise qualified 
handicapped individual in the United States, as defined 
in section 706(7) [now 706(8)] of this title,  [*1584]  
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shall, solely by reason of his handicap,  [***35]  be ex-
cluded from the participation in, be denied the benefits 
of, or be subjected to discrimination under any program 
or activity receiving Federal financial assistance ...." (29 
U.S.C. ß 794, Pub.L. No. 93- 112, tit. V, ß 504 (Sept. 26, 
1973) 87 Stat. 394.) 9 Since federal assistance to educa-
tion is pervasive (see, e.g., Ed. Code, ß 12000- 12405, 
49540 et seq., 92140 et seq.), section 504 was applicable 
to virtually all public educational programs in this and 
other states.  
 

9   In section 119 of the Rehabilitation, Compre-
hensive Services, and Developmental Disabilities 
Act of 1978, the application of section 504 was 
extended to federal executive agencies and the 
United States Postal Service. (Pub.L. No. 95-602, 
tit. I, ß 119 (Nov. 6, 1978) 92 Stat. 2982.) The 
section is now subdivided and includes subdivi-
sion (b), which provides that the section applies 
to all of the operations of a state or local govern-
mental agency, including local educational agen-
cies, if the agency is extended federal funding for 
any part of its operations.  (29 U.S.C. ß 794.) 
This latter amendment was in response to judicial 
decisions which had limited the application of 
section 504 to the particular activity for which 
federal funding is received. (See  Consolidated 
Rail Corporation v. Darrone (1984) 465 U.S. 
624, 635-636 [79 L.Ed.2d 568, 577-578, 104 
S.Ct. 1248].) 

 [***36]  The Department of Health, Education and 
Welfare (HEW) promulgated regulations to ensure com-
pliance with section 504  [**560]  by educational agen-
cies. 10 The regulations required local educational agen-
cies to locate and evaluate handicapped children in order 
to provide appropriate educational opportunities and to 
provide administrative hearing procedures in order to 
resolve disputes. The federal courts concluded that sec-
tion 504 was essentially a codification of the equal pro-
tection rights of citizens with disabilities.  (See  Halder-
man v. Pennhurst State School & Hospital (E.D.Pa. 
1978) 446 F.Supp. 1295, 1323.) Courts also held that 
section 504 embraced a private cause of action to enforce 
its requirements. ( Sherry v. New York State Ed. Dept. 
(W.D.N.Y. 1979) 479 F.Supp. 1328, 1334;  Doe v. Mar-
shall (S.D.Tex. 1978) 459 F.Supp. 1190, 1192.) It was 
further held that section 504 imposed upon school dis-
tricts and other public educational agencies "the duty of 
analyzing individually the needs of each handicapped 
student and devising a program which will enable each 
individual handicapped student to receive [***37]  an 
appropriate, free public education. The failure to perform 
this analysis and structure a program suited to the needs 
of each handicapped child, constitutes discrimination 
against that child and a failure to provide an appropriate, 

free  [*1585]  public education for the handicapped 
child." ( Doe v. Marshall, supra, 459 F.Supp. at p. 1191. 
See also  David H. v. Spring Branch Independent School 
Dist. (S.D.Tex. 1983) 569 F.Supp. 1324, 1334;  Halder-
man v. Pennhurst State School & Hospital, supra, 446 
F.Supp. at p. 1323.)  
 

10   HEW was later dissolved and its responsibili-
ties are now shared by the federal Department of 
Education and the Department of Health and 
Human Services. The promulgation of regula-
tions to enforce section 504 had a somewhat 
checkered history.  Initially HEW determined that 
Congress did not intend to require it to promul-
gate regulations. The Senate Public Welfare 
Committee then declared that regulations were 
intended.  By executive order and by judicial de-
cree in  Cherry v. Mathews (D.D.C. 1976) 419 
F.Supp. 922, HEW was required to promulgate 
regulations. The ensuing regulations were em-
bodied in title 45 Code of Federal Regulations 
part 84, and are now located in title 34 Code of 
Federal Regulations part 104. (See  Southeastern 
Community College v. Davis (1979) 442 U.S. 
397, 404, fn. 4 [60 L.Ed.2d 980, 987, 99 S.Ct. 
2361];  N. M. Ass'n for Retarded Citizens v. State 
of N. M. (10th Cir. 1982) 678 F.2d 847, 852.) 

 [***38]   (5)  Throughout these proceedings River-
side, relying upon the decision in  Southeastern Commu-
nity College v. Davis, supra, 442 U.S. 397 [60 L.Ed.2d 
980], has contended that section 504 cannot be consid-
ered a federal mandate because it does not obligate local 
school districts to take any action to accommodate the 
needs of handicapped children so long as they are not 
excluded from school. That assertion is not correct.  

In the Southeastern Community College case a pro-
spective student with a serious hearing disability sought 
to be admitted to a postsecondary educational program to 
be trained as a registered nurse. As a result of her disabil-
ity the student could not have completed the academic 
requirements of the program and could not have attended 
patients without full-time personal supervision.  She 
sought to require the school to waive the academic re-
quirements, including an essential clinical program, 
which she could not complete and to otherwise provide 
full-time personal supervision. That demand, the Su-
preme Court held, was beyond the scope of section 504, 
which did not require the school to modify its program 
affirmatively [***39]  and substantially.  (442 U.S. at pp. 
409-410 [60 L.Ed.2d at pp. 990-991].)  

The Southeastern Community College decision is in-
apposite. States typically do not guarantee their citizens 
that they will be admitted to, and allowed to complete, 
specialized postsecondary educational programs. State 
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educational institutions often impose stringent admit-
tance and completion requirements for such programs in 
higher education. In the Southeastern Community Col-
lege case the Supreme Court simply held that an institu-
tion of higher education need not lower or effect substan-
tial modifications of its standards in order to accommo-
date a handicapped person.   (442 U.S. at p. 413 [60 
L.Ed.2d at pp. 992-993].) The court did not hold that a 
primary or secondary  [**561]  educational agency need 
do nothing to accommodate the needs of handicapped 
children. (See  Alexander v. Choate (1985) 469 U.S. 287, 
301 [83 L.Ed.2d 661, 672, 105 S.Ct. 712].)  

States typically do purport to guarantee all of their 
children the opportunity for a basic [***40]  education. 
In fact, in this state basic education is regarded as a fun-
damental right. ( Serrano v. Priest, supra, 18 Cal.3d at 
pp. 765-766.) All basic educational programs are essen-
tially affirmative action activities in the sense that educa-
tional agencies are required to evaluate and accommo-
date  [*1586]  the educational needs of the children in 
their districts. Section 504 would not appear to permit 
local agencies to accommodate the educational needs of 
some children while ignoring the needs of others due to 
their handicapped condition. (Compare  Lau v. Nichols 
(1974) 414 U.S. 563 [39 L.Ed.2d 1, 94 S.Ct. 786], which 
required the San Francisco Unified School District to 
take affirmative steps to accommodate the needs of non-
English speaking students under section 601 of the Civil 
Rights Act of 1964.)  

Riverside's view of section 504 is inconsistent with 
congressional intent in enacting it. The congressional 
record makes it clear that section 504 was perceived to 
be necessary not to combat affirmative animus but to 
cure society's benign neglect of the handicapped.  
[***41]  The record is replete with references to discrim-
ination in the form of the denial of special educational 
assistance to handicapped children. In  Alexander v. 
Choate, supra, 469 U.S. at pages 295 to 297  [83 L.Ed.2d 
at pages 668- 669], the Supreme Court took note of these 
comments in concluding that a violation of section 504 
need not be proven by evidence of purposeful or inten-
tional discrimination.  With respect to the  Southeastern 
Community College v. Davis, supra, 442 U.S. 397 case, 
the high court said: "The balance struck in Davis requires 
that an otherwise qualified handicapped individual must 
be provided with meaningful access to the benefit that 
the grantee offers.  The benefit itself, of course, cannot 
be defined in a way that effectively denies otherwise 
qualified handicapped individuals the meaningful access 
to which they are entitled; to assure meaningful access, 
reasonable accommodations in the grantee's program or 
benefit may have to be made. ..." ( Alexander v. Choate, 
supra, 469 U.S. at p. 301 [83 L.Ed.2d at p. 672], [***42]  
fn. omitted.)  

Federal appellate courts have rejected the argument 
that the Southeastern Community College case means 
that pursuant to section 504 local educational agencies 
need do nothing affirmative to accommodate the needs 
of handicapped children. ( N. M. Ass'n for Retarded Citi-
zens v. State of N. M., supra, 678 F.2d at pp. 852-853;  
Tatro v. State of Texas (5th Cir. 1980) 625 F.2d 557, 564 
[63 A.L.R. Fed. 844].) 11 We are satisfied that section 504 
does impose an obligation upon local school districts to 
accommodate the needs of handicapped children. How-
ever, as was the case with constitutional principles, full 
judicial development of section 504 as it relates to spe-
cial education in elementary and secondary school dis-
tricts was truncated by congressional action.  
 

11   Following a remand and another decision by 
the Court of Appeals, the Tatro litigation, supra, 
eventually wound up in the Supreme Court. ( Ir-
ving Independent School Dist. v. Tatro (1984) 
468 U.S. 883 [82 L.Ed.2d 664, 104 S.Ct. 3371].) 
However, by that time the Education of the Hand-
icapped Act had replaced section 504 as the 
means for vindicating the education rights of 
handicapped children and the litigation was re-
solved, favorably for the child, under that act. 

 [***43]   [*1587]  In 1974 Congress became dissat-
isfied with the progress under earlier efforts to stimulate 
the states to accommodate the educational needs of hand-
icapped children. ( Hendrick Hudson Dist. Bd. of Ed. v. 
Rowley, supra, 458 U.S. at p. 180 [73 L.Ed.2d at p. 
695].) These earlier efforts had included a 1966 amend-
ment to the Elementary and Secondary Education Act of 
1965, and the 1970 version of the Education of the Hand-
icapped Act. (Ibid.) The prior acts had been grant pro-
grams that did not contain specific guidelines for a state's 
use of grant funds.  (Ibid.) In 1974 Congress greatly in-
creased federal funding for education of the handicapped 
and simultaneously required recipient  [**562]  states to 
adopt a goal of providing full educational opportunities 
to all handicapped children. ( [73 L.Ed.2d at pp. 695-
696].) The following year Congress amended the Educa-
tion of the Handicapped Act by enacting the Education 
for All Handicapped Children Act of 1975. ( [73 L.Ed.2d 
at p. 696].)  

Since the 1975 amendment, the Education [***44]  
of the Handicapped Act has required recipient states to 
demonstrate a policy that assures all handicapped chil-
dren the right to a free appropriate education.  (20 U.S.C. 
ß 1412(1).) (6)  The act is not merely a funding statute; 
rather, it establishes an enforceable substantive right to a 
free appropriate public education in recipient states.  ( 
Smith v. Robinson, supra, 468 U.S. at p. 1010 [82 
L.Ed.2d at p. 764].) To accomplish this purpose the act 
incorporates the major substantive and procedural re-
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quirements of the "right to education" cases which were 
so prominent in the congressional consideration of the 
measure.  ( Hendrick Hudson Dist. Bd. of Ed. v. Rowley, 
supra, 458 U.S. at p. 194 [73 L.Ed.2d at p. 704].) The 
substantive requirements of the act have been interpreted 
in a manner which is "strikingly similar" to the require-
ments of section 504 of the Rehabilitation Act of 1973. ( 
Smith v. Robinson, supra, 468 U.S. at pp. 1016-1017 [82 
L.Ed.2d at p. 768].) The Supreme [***45]  Court has 
noted that Congress intended the act to establish "'a basic 
floor of opportunity that would bring into compliance all 
school districts with the constitutional right to equal pro-
tection with respect to handicapped children.'" ( Hen-
drick Hudson Dist. Bd. of Ed. v. Rowley, supra, 458 U.S. 
at p. 200 [73 L.Ed.2d at p. 708] citing the House of Rep-
resentatives Report.) 12  
 

12   Consistent with its "basic floor of opportuni-
ty" purpose, the act does not require local agen-
cies to maximize the potential of each handi-
capped child commensurate with the opportunity 
provided nonhandicapped children. Rather, the 
act requires that handicapped children be accord-
ed meaningful access to a free public education, 
which means access that is sufficient to confer 
some educational benefit. (Ibid.) 

It is demonstrably manifest that in the view of Con-
gress the substantive requirements of the 1975 amend-
ment to the Education of the Handicapped Act were 
commensurate with the [***46]  constitutional obliga-
tions of state and local  [*1588]  educational agencies. 
Congress found that "State and local educational agen-
cies have a responsibility to provide education for all 
handicapped children, but present financial resources are 
inadequate to meet the special educational needs of 
handicapped children;" and "it is in the national interest 
that the Federal Government assist State and local efforts 
to provide programs to meet the educational needs of 
handicapped children in order to assure equal protection 
of the law." (20 U.S.C. former ß 1400(b)(8) & (9).) 13  
 

13   That Congress intended to enforce the Four-
teenth Amendment to the United States Constitu-
tion in enacting the Education of the Handi-
capped Act has since been made clear. In  
Dellmuth v. Muth (1989) 491 U.S. 223 at pages 
231232 [105 L.Ed.2d 181, 189-191, 109 S.Ct. 
2397], and  the court noted that Congress has the 
power under section 5 of the Fourteenth Amend-
ment to abrogate a state's Eleventh Amendment 
immunity from suit in federal court, but conclud-
ed that the Education of the Handicapped Act did 
not clearly evince such a congressional intent. In 
1990 Congress responded by expressly abrogat-

ing state sovereign immunity under the act. (20 
U.S.C. ß 1403.) 

 [***47]  It is also apparent that Congress intended 
the act to achieve nationwide application: "It is the pur-
pose of this chapter to assure that all handicapped chil-
dren have available to them, within the time periods 
specified in section 1412(2)(B) of this title, a free appro-
priate public education which emphasizes special educa-
tion and related services designed to meet their unique 
needs, to assure that the rights of handicapped children 
and their parents or guardians are protected, to assist 
States and localities to provide for the education of all 
handicapped children, and to assess and assure the effec-
tiveness of efforts to educate handicapped children." (20 
U.S.C. former ß 1400(c).)  

 [**563]  In order to gain state and local acceptance 
of its substantive provisions, the Education of the Handi-
capped Act employs a "cooperative federalism" scheme, 
which has also been referred to as the "carrot and stick" 
approach. (See  City of Sacramento v. State of Califor-
nia, supra, 50 Cal.3d at pp. 73-74;  City of Sacramento v. 
State of California, supra, 156 Cal.App.3d at p. 195.) 
[***48]  As an incentive Congress made substantial fed-
eral financial assistance available to states and local edu-
cational agencies that would agree to adhere to the sub-
stantive and procedural terms of the act. (20 U.S.C. ß 
1411, 1412.) For example, the administrative record in-
dicates that for fiscal year 1979- 1980, the base year for 
Santa Barbara's claim, California received $ 71.2 million 
in federal assistance, and during fiscal year 1980-1981, 
the base year for Riverside's claim, California received $ 
79.7 million. We cannot say that such assistance on an 
ongoing basis is trivial or insubstantial.  

Contrary to Riverside's argument, federal financial 
assistance was not the only incentive for a state to com-
ply with the Education of the Handicapped Act. (7)  
Congress intended the act to serve as a means by which 
state and  [*1589]  local educational agencies could ful-
fill their obligations under the equal protection and due 
process provisions of the Constitution and under section 
504 of the Rehabilitation Act of 1973. Accordingly, 
where it is applicable the act supersedes claims under the 
Civil Rights Act (42 U.S.C. ß 1983) [***49]  and section 
504 of the Rehabilitation Act of 1973, and the adminis-
trative remedies provided by the act constitute the exclu-
sive remedy of handicapped children and their parents or 
other representatives. ( Smith v. Robinson, supra, 468 
U.S. at pp. 1009, 1013, 1019 [82 L.Ed.2d at pp. 763, 766, 
769].) 14  
 

14   In  Smith v. Robinson, supra, the court con-
cluded that since the Education of the Handi-
capped Act did not include a provision for attor-
ney fees, a successful complainant was not enti-
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tled to an award of such fees even though such 
fees would have been available in litigation under 
section 504 of the Rehabilitation Act of 1973 or 
section 1983 of the Civil Rights Act. Congress 
reacted by adding a provision for attorney fees to 
the Education of the Handicapped Act. (20 
U.S.C. ß 1415(e)(4)(B).) 

As a result of the exclusive nature of the Education 
of the Handicapped [***50]  Act, dissatisfied parties in 
recipient states must exhaust their administrative reme-
dies under the act before resorting to judicial interven-
tion. ( Smith v. Robinson, supra, 468 U.S. at p. 1011 [82 
L.Ed.2d at p. 764].) This gives local agencies the first 
opportunity and the primary authority to determine ap-
propriate placement and to resolve disputes.  (Ibid.) If a 
party is dissatisfied with the final result of the adminis-
trative process then he or she is entitled to seek judicial 
review in a state or federal court.  (20 U.S.C. ß 
1415(e)(2).) In such a proceeding the court independent-
ly reviews the evidence but its role is restricted to that of 
review of the local decision and the court is not free to 
substitute its view of sound educational policy for that of 
the local authority.  ( Hendrick Hudson Dist. Bd. of Ed. 
v. Rowley, supra, 458 U.S. at pp. 206-207 [73 L.Ed.2d at 
p. 712].) And since the act provides the exclusive remedy 
for addressing a handicapped child's right to an appropri-
ate education, where the act applies a party [***51]  can-
not pursue a cause of action for constitutional violations, 
either directly or under the Civil Rights Act (42 U.S.C. ß 
1983), nor can a party proceed under section 504 of the 
Rehabilitation Act of 1973. ( Smith v. Robinson, supra, 
468 U.S. at pp. 1013, 1020 [82 L.Ed.2d at pp. 766, 770].)  

Congress's intention to give the Education of the 
Handicapped Act nationwide application was successful. 
By the time of the decision in  Hendrick Hudson Dist. 
Bd. of Ed. v. Rowley, supra, all states except New Mexi-
co had become recipients under the act.  (458 U.S. at pp. 
183-184 [73 L.Ed.2d at p. 698].) It is important at this 
point in our discussion to consider the experience of New 
Mexico, both because the Board of Control relied upon 
that state's failure to adopt the Education  [**564]  of the 
Handicapped Act as proof that the act is not federally 
mandated, and because it illustrates the consequences of 
a failure to adopt the act.  [*1590]   

In  N. M. Ass'n for Retarded Citizens v. State of N. 
M. (D.N.M. 1980) 495 F.Supp. 391, [***52]  a class 
action was brought against New Mexico and its local 
school districts based upon the alleged failure to provide 
a free appropriate public education to handicapped chil-
dren. The plaintiffs' causes of action asserting constitu-
tional violations were severed and stayed pending resolu-
tion of the federal statutory causes of action. (Id. at p. 
393.) The district court concluded that the plaintiffs 
could not proceed with claims under the Education of the 

Handicapped Act because the state had not adopted that 
act and, without more, that was a governmental decision 
within the state's power.  (Id. at p. 394.) 15 The court then 
considered the cause of action under section 504 and 
found that both the state and its local school districts 
were in violation of that section by failing to provide a 
free appropriate education to handicapped children with-
in their territories.  (495 F.Supp. at pp. 398-399.)  
 

15   The plaintiffs alleged that the failure of the 
state to apply for federal funds under the Educa-
tion of the Handicapped Act was itself an act of 
discrimination. The district court did not express 
a view on that question, leaving it for resolution 
in connection with the constitutional causes of ac-
tion. (Ibid.) 

 [***53]  After the district court entered an injunc-
tive order designed to compel compliance with section 
504, the matter was appealed. ( N. M. Ass'n for Retarded 
Citizens v. State of N. M., supra, 678 F.2d 847.) The 
court of appeals rejected the defendants' arguments that 
the plaintiffs were required to exhaust state administra-
tive remedies before bringing their action and that the 
district court should have applied the doctrine of primary 
jurisdiction to defer ruling until the Office of Civil 
Rights could complete its investigation into the charges.  
(Id. at pp. 850-851.) The court also rejected the defend-
ants' arguments that section 504 does not require them to 
take action to accommodate the needs of handicapped 
children and that proof of disparate treatment is essential 
to a violation of section 504.   (678 F.2d at p. 854.) The 
court found sufficient evidence in the record to establish 
discrimination against handicapped children within the 
meaning of section 504.  (678 F.2d at p. 854.) However, 
the reviewing court concluded that the district court had 
applied an erroneous standard in reaching its decision,  
[***54]  and the matter was remanded for further pro-
ceedings. (Id. at p. 855.)  

On July 19, 1984, during the proceedings before the 
Board of Control, a representative of the Department of 
Education testified that New Mexico has since imple-
mented a program of special education under the Educa-
tion of the Handicapped Act. We have no doubt that after 
the litigation we have just recounted New Mexico saw 
the handwriting on the wall and realized that it could 
either establish a program of special education with fed-
eral financial assistance under the Education of the 
Handicapped Act, or be compelled through litigation to 
accommodate the educational needs of handicapped  
[*1591]  children without federal assistance and at the 
risk of losing other forms of federal financial aid. In any 
event, with the capitulation of New Mexico the Educa-
tion of the Handicapped Act achieved the nationwide 
application intended by Congress. (20 U.S.C. ß 1400(c).)  
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California's experience with special education in the 
time period leading up to the adoption of the Education 
of the Handicapped Act is examined as a case study in 
Kirp et al., Legal Reform of Special Education: Empiri-
cal  [***55]   Studies and Procedural Proposals  (1974) 
62 Cal.L.Rev. 40, at pages 96 through 115. As this study 
reflects, during this period the state and local school dis-
tricts were struggling to create a program to accommo-
date adequately the educational needs of the handi-
capped. (Id. at pp. 97-110.) Individuals and organized 
groups, such as the California Association for the Re-
tarded and the California Association for Neurologically 
Handicapped Children, were exerting pressure through 
political and other means at every level of the education-
al system. (Ibid.) Litigation was becoming so prevalent  
[**565]  that the authors noted: "Fear of litigation over 
classification practices, prompted by the increasing num-
ber of lawsuits, is pervasive in California." (Id. at p. 106, 
fn. 295.) 16  
 

16   Lawsuits primarily fell into three types: (1) 
Challenges to the adequacy or even lack of avail-
able programs and services to accommodate 
handicapped children. (Id. at p. 97, fns. 255, 257.) 
(2) Challenges to classification practices in gen-
eral, such as an overtendency to classify minority 
or disadvantaged children as "retarded." (Id. at p. 
98, fns. 259, 260.) (3) Challenges to individual 
classification decisions. (Id. at p. 106.) In the ab-
sence of administrative procedures for resolving 
classification disputes, dissatisfied parents were 
relegated to self-help remedies, such as pestering 
school authorities, or litigation. (Ibid.) 

 [***56]  In the early 1970's the state Department of 
Education began working with local school officials and 
university experts to design a "California Master Plan for 
Special Education." (Kirp et al., Legal Reform of Special 
Education: Empirical Studies and Procedural Proposals, 
supra, 62 Cal.L.Rev. at p. 111.) In 1974 the Legislature 
enacted legislation to give the Superintendent of Public 
Instruction the authority to implement and administer a 
pilot program pursuant to a master plan adopted by State 
Board of Education in order to determine whether ser-
vices under such a plan would better meet the needs of 
children with exceptional needs. (Stats. 1974, ch. 1532, ß 
1, p. 3441, enacting Ed. Code, ß 7001.) In 1977 the Leg-
islature acted to further implement the master plan. 
(Stats. 1977, ch. 1247, especially ß 10, pp. 4236-4237, 
enacting Ed. Code, ß 56301.) In 1980 the Legislature 
enacted urgency legislation revising our special educa-
tion laws with the express intent of complying with the 
1975 amendments to the Education of the Handicapped 
Act. (Stats. 1980, ch. 797, especially ß 9, pp. 2411-2412, 
enacting Ed. Code, ß 56000.)  

As this history demonstrates, in determining whether 
to [***57]  adopt the requirements of the Education of 
the Handicapped Act as amended in 1975, our  [*1592]  
Legislature was faced with the following circumstances: 
(1) In the Serrano litigation, our Supreme Court had de-
clared basic education to be a fundamental right and, 
without even considering special education in the equa-
tion, had found our educational system to be violative of 
equal protection principles. (2) Judicial decisions from 
other jurisdictions had established that handicapped chil-
dren have an equal protection right to a free public edu-
cation appropriate to their needs and due process rights 
with regard to placement decisions. (3) Congress had 
enacted section 504 of the Rehabilitation Act of 1973 to 
codify the equal protection rights of handicapped chil-
dren in any school system that receives federal financial 
assistance and to threaten the state and local districts 
with the loss of all federal funds for failure to accommo-
date the needs of such children. (4) Parents and orga-
nized groups representing handicapped children were 
becoming increasingly litigious in their efforts to secure 
an appropriate education for handicapped children. (5) In 
enacting the 1975 amendments to [***58]  the Education 
of the Handicapped Act, Congress did not intend to re-
quire state and local educational agencies to do anything 
more than the Constitution already required of them. The 
act was intended to provide a means by which education-
al agencies could fulfill their constitutional responsibili-
ties and to provide substantial federal financial assistance 
for states that would agree to do so.  

 (8a)  Under these circumstances we have no doubt 
that enactment of the 1975 amendments to the Education 
of the Handicapped Act constituted a federal mandate 
under the criteria set forth in  City of Sacramento v. State 
of California, supra, 50 Cal.3d at page 76. The remain-
ing question is whether the state's participation in the 
federal program was a matter of "true choice" or was 
"truly voluntary." The alternatives were to participate in 
the federal program and obtain federal financial assis-
tance and the procedural protections accorded by the act, 
or to decline to participate and face a barrage of litigation 
with no real defense and ultimately be compelled to ac-
commodate the educational needs of handicapped chil-
dren in any event. We conclude [***59]  that so far  
[**566]  as the state is concerned the Education of the 
Handicapped Act constitutes a federal mandate.  
 
V. SUBVENTION FOR SPECIAL EDUCATION   

Our conclusion that the Education of the Handi-
capped Act is a federal mandate with respect to the state 
marks the starting point rather than the end of the con-
sideration which will be required to resolve the Santa 
Barbara and Riverside test claims. In  City of Sacramento 
v. State of California, supra, 50 Cal.3d at pages 66 
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through 70, the California Supreme Court concluded that 
the costs at issue in that case (unemployment insurance 
premiums) were not subject to state subvention because 
they were incidental to a law of general  [*1593]  appli-
cation rather than a new governmental program or in-
creased level of service under an existing program. The 
court addressed the federal mandate issue solely with 
respect to the question whether the costs were exempt 
from the local government's taxing and spending limita-
tions.  (Id. at pp. 70-71.) It observed that prior authorities 
had assumed that if a cost was federally mandated it 
could not be a state mandated cost subject to subvention, 
and [***60]  said: "We here express no view on the 
question whether 'federal' and 'state' mandates are mutu-
ally exclusive for purposes of state subvention, but leave 
that issue for another day. ..." (Id. at p. 71, fn. 16.) The 
test claims of Santa Barbara and Riverside present that 
question which we address here for the guidance of the 
Commission on remand.  

 (9)  The constitutional subvention provision and the 
statutory provisions which preceded it do not expressly 
say that the state is not required to provide a subvention 
for costs imposed by a federal mandate. Rather, that con-
clusion follows from the plain language of the subven-
tion provisions themselves. The constitutional provision 
requires state subvention when "the Legislature or any 
State agency mandates a new program or higher level of 
service" on local agencies. (Cal. Const., art. XIII B, ß 6.) 
Likewise, the earlier statutory provisions required sub-
vention for new programs or higher levels of service 
mandated by legislative act or executive regulation. (See 
Rev. & Tax. Code, former ß 2164.3 [Stats. 1972, ch. 
1406, ß 14.7, pp. 2962- 2963], 2231 [Stats. 1973, ch. 
358, ß 3, pp. 783-784], 2207 [Stat. 1975, ch. 486, ß 1.8, 
pp. 997-998], 2207.5 [***61]  [Stats. 1977, ch. 1135, ß 
5, pp. 3646-3647].) When the federal government im-
poses costs on local agencies those costs are not mandat-
ed by the state and thus would not require a state subven-
tion. Instead, such costs are exempt from local agencies' 
taxing and spending limitations. This should be true even 
though the state has adopted an implementing statute or 
regulation pursuant to the federal mandate so long as the 
state had no "true choice" in the manner of implementa-
tion of the federal mandate. (See  City of Sacramento v. 
State of California, supra, 50 Cal.3d at p. 76.)  

This reasoning would not hold true where the man-
ner of implementation of the federal program was left to 
the true discretion of the state. A central purpose of the 
principle of state subvention is to prevent the state from 
shifting the cost of government from itself to local agen-
cies. ( City of Sacramento v. State of California, supra, 
50 Cal.3d at p. 68.) Nothing in the statutory or constitu-
tional subvention provisions would suggest that the state 
is free to shift state costs to local agencies [***62]  with-

out subvention merely because those costs were imposed 
upon the state by the federal government. In our view the 
determination whether certain costs were imposed upon a 
local agency by a federal mandate must focus upon the 
local agency which  [*1594]  is ultimately forced to bear 
the costs and how those costs came to be imposed upon 
that agency. If the state freely chose to impose the costs 
upon the local agency as a means of implementing a fed-
eral program then the costs are the result of a reimbursa-
ble state mandate regardless whether the costs were im-
posed  [**567]  upon the state by the federal govern-
ment.  

The Education of the Handicapped Act is a compre-
hensive measure designed to provide all handicapped 
children with basic educational opportunities. While the 
act includes certain substantive and procedural require-
ments which must be included in a state's plan for im-
plementation of the act, it leaves primary responsibility 
for implementation to the state. (20 U.S.C. ß 1412, 
1413.) (8b)  In short, even though the state had no real 
choice in deciding whether to comply with the federal 
act, the act did not necessarily require the state to impose 
all of [***63]  the costs of implementation upon local 
school districts. To the extent the state implemented the 
act by freely choosing to impose new programs or higher 
levels of service upon local school districts, the costs of 
such programs or higher levels of service are state man-
dated and subject to subvention.  

We can illustrate this point with a hypothetical situa-
tion. Subvention principles are intended to prevent the 
state from shifting the cost of state governmental ser-
vices to local agencies and thus subvention is required 
where the state imposes the cost of such services upon 
local agencies even if the state continues to perform the 
services. ( Lucia Mar Unified School Dist. v. Honig, su-
pra, 44 Cal.3d at pp. 835-836.) The Education of the 
Handicapped Act requires the state to provide an impar-
tial, state-level review of the administrative decisions of 
local or intermediate educational agencies. (20 U.S.C. ß 
1415(c), (d).) Obviously, the state could not shift the 
actual performance of these new administrative reviews 
to local districts, but it could attempt to shift the costs to 
local districts [***64]  by requiring local districts to pay 
the expenses of reviews in which they are involved. An 
attempt to do so would trigger subvention requirements. 
In such a hypothetical case, the state could not avoid its 
subvention responsibility by pleading "federal mandate" 
because the federal statute does not require the state to 
impose the costs of such hearings upon local agencies. 
Thus, as far as the local agency is concerned, the burden 
is imposed by a state rather than a federal mandate.  

In the administrative proceedings the Board of Con-
trol did not address the "federal mandate" question under 
the appropriate standard and with proper focus on local 
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school districts. In its initial determination the board 
concluded that the Education of the Handicapped Act 
constituted a federal mandate and that the state-imposed 
costs on local school districts in excess of the federally 
imposed costs.  However, the board did not consider the  
[*1595]  extent of the state-mandated costs because it 
concluded that any appropriation by the state satisfied its 
obligation. On Riverside's petition for a writ of adminis-
trative mandate the superior court remanded to the Board 
of Control to consider whether  [***65]  the state appro-
priation was sufficient to reimburse local school districts 
fully for the state-mandated costs. On remand the board 
clearly applied the now-discredited criteria set forth in 
this court's decision in  City of Sacramento v. State of 
California, supra, 156 Cal.App.3d 182, and concluded 
that the Education of the Handicapped Act is not a feder-
al mandate at any level of government.  Under these cir-
cumstances we agree with the trial court that the matter 
must be remanded to the Commission for consideration 
in light of the criteria set forth in the Supreme Court's 
City of Sacramento decision. We add that on remand the 
Commission must focus upon the costs incurred by local 
school districts and whether those costs were imposed on 
local districts by federal mandate or by the state's volun-
tary choice in its implementation of the federal program.  
 
VI. RIVERSIDE'S OBJECTIONS   

In light of this discussion we may now consider 
Riverside's objections to the trial court's decision to re-
mand the matter to the Commission for reconsideration.  

Riverside asserts that the California Supreme Court 
opinion in City of Sacramento is not [***66]  on point 
because the court did not address the federal mandate 
question with respect to state subvention principles. Riv-
erside implies that the definition of a federal mandate 
may be different  [**568]  with respect to state subven-
tion than with respect to taxing and spending limitations.  
(10)  As a general rule and unless the context clearly 
requires otherwise, we must assume that the meaning of 
a term or phrase is consistent throughout the entire act or 
constitutional article of which it is a part. ( Lungren v. 
Davis (1991) 234 Cal.App.3d 806, 823 [285 Cal.Rptr. 
777].)  (11)  Subvention principles are part of a more 
comprehensive political scheme. The basic purpose of 
the scheme as a whole was to limit the taxing and spend-
ing powers of government. The taxing and spending 
powers of local agencies were to be "frozen" at existing 
levels with adjustments only for inflation and population 
growth. Since local agencies are subject to having costs 
imposed upon them by other governmental entities, the 
scheme provides relief in that event. If the costs are im-
posed by the federal government or the courts, then the 
costs are not included in the local government's [***67]  
taxing and spending limitations. If the costs are imposed 

by the state then the state must provide a subvention to 
reimburse the local agency. Nothing in this scheme sug-
gests that the concept of a federal mandate should have 
different meanings depending upon whether one is con-
sidering subvention or taxing and spending limitations. 
Accordingly, we reject the claim that the criteria set forth 
in  [*1596]  the Supreme Court's City of Sacramento 
decision do not apply when subvention is the issue.  

 (12)  Riverside asserts that the trial court erred in 
concluding that the Board of Control did not consider the 
issues under the appropriate criteria and that the board 
did in fact consider the factors set forth in the Supreme 
Court's City of Sacramento decision. From our discus-
sion above it is clear that we must reject these assertions. 
In its decision the board relied upon the "cooperative 
federalism" nature of the Education of the Handicapped 
Act without any consideration whether the act left the 
state any actual choice in the matter. In support of its 
conclusion the board relied upon the New Mexico litiga-
tion which we have also discussed. However, as we have 
pointed out, under [***68]  the criteria set forth in the 
Supreme Court's City of Sacramento decision, the New 
Mexico litigation does not support the board's decision 
but in fact strongly supports a contrary result. We are 
satisfied that the trial court correctly concluded that the 
board did not apply the appropriate criteria in reaching 
its decision.  

Riverside asserts that the Supreme Court's City of 
Sacramento decision elucidated and enforced prior law 
and thus no question of retroactivity arises.  (See  Don-
aldson v. Superior Court (1983) 35 Cal.3d 24, 37 [196 
Cal.Rptr. 704, 672 P.2d 110].) (13)  We agree that in 
City of Sacramento the Supreme Court elucidated and 
enforced existing law. Under such circumstances the rule 
of retrospective operation controls.  (See also  Wel-
lenkamp v. Bank of America (1978) 21 Cal.3d 943, 953- 
954 [148 Cal.Rptr. 379, 582 P.2d 970];  County of Los 
Angeles v. Faus (1957) 48 Cal.2d 672, 680-681 [312 
P.2d 680].) Pursuant to that rule the trial court correctly 
applied the City of Sacramento decision to the [***69]  
litigation pending before it. As we have seen, that deci-
sion supports the trial court's determination to remand 
the matter to the Commission for reconsideration.  

Riverside asserts that if further consideration under 
the criteria of the Supreme Court's City of Sacramento 
decision is necessary then the trial court should have, and 
this court must, engage in such consideration to reach a 
final conclusion on the question. To a limited extent we 
agree. In our previous discussion we have concluded that 
under the criteria set forth in City of Sacramento, the 
Education of the Handicapped Act constitutes a federal 
mandate as far as the state is concerned. We are satisfied 
that is the only conclusion which may be drawn and we 
so hold as a matter of law. However, that conclusion 
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does not resolve the question whether new special educa-
tion costs were imposed upon local school districts by 
federal mandate or by state choice in the implementation 
of the federal program. The issues were not addressed by 
the parties or the Board of Control in this light. The  
[*1597]  Commission on State Mandates is the entity 
with the responsibility for considering the issues in  
[**569]  the first instance [***70]  and which has the 
expertise to do so. We agree with the trial court that it is 
appropriate to remand the matter to the Commission for 
reconsideration in light of the appropriate criteria which 
we have set forth in this appeal.  

In view of the result we have reached we need not 
and do not consider whether it would be appropriate oth-
erwise to fashion some judicial remedy to avoid the rule, 

based upon the separation of powers doctrine, that a 
court cannot compel the State Controller to make a dis-
bursement in the absence of an appropriation. (See  
Carmel Valley Fire Protection Dist. v. State of Califor-
nia, supra, 190 Cal.App.3d at pp. 538- 541.)  

DISPOSITION  

The judgment is affirmed.  

Davis, J., and Scotland, J., concurred. The petition 
of plaintiff and respondent for review by the Supreme 
Court was denied April 1, 1993. Lucas, C.J., Kennard, J., 
and Arabian, J., were of the opinion that the petition 
should be granted.   
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SUMMARY:  
 
CALIFORNIA OFFICIAL REPORTS SUMMARY  

Medically indigent adults and taxpayers brought an 
action pursuant to Code Civ. Proc., ß 526a, against the 
state, alleging that it had violated Cal. Const., art. XIII B, 
ß 6 (reimbursement of local governments for state-
mandated new programs), by shifting its financial re-
sponsibility for the funding of health care for the poor 
onto the county without providing the necessary funding, 
and that as a result the state had evaded its constitutional-
ly mandated spending limits. The trial court granted 
summary judgment for the State after concluding plain-
tiffs lacked standing to prosecute the action. (Superior 
Court of Alameda County, No. 632120-4, Henry Ram-
sey, Jr., and Demetrios P. Agretelis, Judges.) The Court 
of Appeal, First Dist., Div. Two, Nos. A041426 and 
A043500, reversed. 

The Supreme Court reversed the judgment of the 
Court of Appeal, holding the administrative procedures 
established by the Legislature (Gov. Code, ß 17500 et 
seq.), which are available only to local agencies and 
school districts directly affected by a state mandate, were 
the exclusive means by which the state's obligations un-
der Cal. Const., art. XIII B, ß 6, were to be determined 
and enforced. Accordingly, the court held plaintiffs 

lacked standing to prosecute the action. (Opinion by 
Baxter, J., with Lucas, C. J., Panelli, Kennard, and Ara-
bian, JJ., concurring. Separate dissenting opinion by 
Broussard, J., with Mosk, J., concurring.)  
 
HEADNOTES  
 
CALIFORNIA OFFICIAL REPORTS HEAD-
NOTES 
Classified to California Digest of Official Reports, 3d 
Series   
 
(1) State of California ß 7--Actions--State-mandated 
Costs--Reimbursement--Exclusive Statutory Remedy.  
-- Gov. Code, ß 17500 et seq., creates an administrative 
forum for resolution of state mandate claims arising un-
der Cal. Const., art. XIII B, ß 6, and establishes proce-
dures which exist for the express purpose of avoiding 
multiple proceedings, judicial and administrative, ad-
dressing the same claim that a reimbursable state man-
date has been created. The statutory scheme also desig-
nates the Sacramento County Superior Court as the ven-
ue for judicial actions to declare unfunded mandates in-
valid. In view of the comprehensive nature of the legisla-
tive scheme, and from the expressed intent, the Legisla-
ture has created what is clearly intended to be a compre-
hensive and exclusive procedure by which to implement 
and enforce Cal. Const., art. XIII B, ß 6. 
 
(2) State of California ß 7--Actions--State-mandated 
Costs--Reimbursement--Private Action to Enforce--
Standing.  --In an action by medically indigent adults 
and taxpayers seeking to enforce Cal. Const., art. XIII B, 
ß 6, for declaratory and injunctive relief requiring the 
state to reimburse the county for the cost of providing 
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health care services to medically indigent adults who, 
prior to 1983, had been included in the state Medi-Cal 
program, the Court of Appeal erred in holding that the 
existence of an administrative remedy ( Gov. Code, ß 
17500 et seq.) by which affected local agencies could 
enforce their constitutional right under art. XIII B, ß 6 to 
reimbursement for the cost of state mandates did not bar 
the action. Because the right involved was given by the 
Constitution to local agencies and school districts, not 
individuals either as taxpayers or recipients of govern-
ment benefits and services, the administrative remedy 
was adequate to fully implement the constitutional provi-
sion. The Legislature has the authority to establish pro-
cedures for the implementation of local agency rights 
under art. XIII B, ß 6; unless the exercise of a constitu-
tional right is unduly restricted, a court must limit en-
forcement to the procedures established by the Legisla-
ture. Plaintiffs' interest, although pressing, was indirect 
and did not differ from the interest of the public at large 
in the financial plight of local government. Relief by way 
of reinstatement to Medi-Cal pending further action by 
the state was not a remedy available under the statute, 
and thus was not one which a court may award. 

[See 7 Witkin, Summary of Cal. Law (9th ed. 1988) 
Constitutional Law, ß 112.]  
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OPINION BY: BAXTER  
 
OPINION 

 [*328]   [**1309]   [***67]  Plaintiffs, medically 
indigent adults and taxpayers, seek to enforce section 6 

of article XIII B (hereafter, section 6) of the California 
Constitution through an action for declaratory and in-
junctive relief.  They invoked the jurisdiction of the su-
perior court as taxpayers pursuant to Code of Civil Pro-
cedure section 526a and as persons affected by the al-
leged failure of the state to comply with section 6.  The 
superior court granted summary judgment for defendants 
State of California and Director of the Department of 
Health Services, after concluding that plaintiffs lacked 
standing to prosecute the action.  On appeal, the Court of 
Appeal held that plaintiffs have standing and that the 
action is not barred by the availability of administrative 
remedies. 

 [**1310]   [***68]  We reverse.  The administrative 
procedures established by the Legislature, which are 
available only to local agencies and school districts di-
rectly affected by a state mandate, are the exclusive 
means by which the state's obligations under section 6 
are to be determined and enforced.  Plaintiffs therefore 
lack standing. 

I 

State Mandates 

Section 6, adopted on November 6, 1979, as part of 
an initiative measure imposing spending limits on state 
and local government, also imposes on the state an obli-
gation to reimburse local agencies for the cost of most 
programs and services which they must provide pursuant 
to a state mandate if the local agencies were not under a 
preexisting duty to fund the activity.  It provides: 

 [*329]  "Whenever the Legislature or any state 
agency mandates a new program or higher level of ser-
vice on any local government, the state shall provide a 
subvention of funds to reimburse such local government 
for the costs of such program or increased level of ser-
vice, except that the Legislature may, but need not, pro-
vide such subvention of funds for the following man-
dates: 

"(a) Legislative mandates requested by the local 
agency affected; 

"(b) Legislation defining a new crime or changing an 
existing definition of a crime; or 

"(c) Legislative mandates enacted prior to January 1, 
1975, or executive orders or regulations initially imple-
menting legislation enacted prior to January 1, 1975." 

A complementary provision, section 3 of article XIII 
B, provides for a shift from the state to the local agency 
of a portion of the spending or "appropriation" limit of 
the state when responsibility for funding an activity is 
shifted to a local agency: 
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"The appropriations limit for any fiscal year . . . 
shall be adjusted as follows: [para.] (a) In the event that 
the financial responsibility of providing services is trans-
ferred, in whole or in part, . . . from one entity of gov-
ernment to another, then for the year in which such trans-
fer becomes effective the appropriations limit of the 
transferee entity shall be increased by such reasonable 
amount as the said entities shall mutually agree and the 
appropriations limit of the transferor entity shall be de-
creased by the same amount." 

II 

Plaintiffs' Action 

The underlying issue in this action is whether the 
state is obligated to reimburse the County of Alameda, 
and shift to Alameda County a concomitant portion of 
the state's spending limit, for the cost of providing health 
care services to medically indigent adults who prior to 
1983 had been included in the state Medi-Cal program.  
Assembly Bill No. 799 (1981-1982 Reg. Sess.) (AB 799) 
(Stats. 1982, ch. 328, p. 1568) removed medically indi-
gent adults from Medi-Cal effective January 1, 1983.  At 
the time section 6 was adopted, the state was funding 
Medi-Cal coverage for these persons without requiring 
any county financial contribution. 

Plaintiffs initiated this action in the Alameda County 
Superior Court.  They sought relief on their own behalf 
and on behalf of a class of similarly  [*330]  situated 
medically indigent adult residents of Alameda County.  
The only named defendants were the State of California, 
the Director of the Department of Health Services, and 
the County of Alameda. 

In the complaint for declaratory and injunctive re-
lief, plaintiffs sought an injunction compelling the state 
to restore Medi-Cal eligibility to medically indigent 
adults or to reimburse the County of Alameda for the 
cost of providing health care to those persons.  They also 
prayed for a declaration that the transfer of responsibility 
from the state-financed Medi-Cal program to the coun-
ties without adequate reimbursement violated the Cali-
fornia Constitution. 1 
 

1   The complaint also sought a declaration that 
the county was obliged to provide health care 
services to indigents that were equivalent to those 
available to nonindigents.  This issue is not be-
fore us.  The County of Alameda aligned itself 
with plaintiffs in the superior court and did not 
oppose plaintiffs' effort to enforce section 6. 

  [**1311]   [***69]  At the time plaintiffs initiated 
their action neither Alameda County, nor any other coun-
ty or local agency, had filed a reimbursement claim with 
the Commission on State Mandates (Commission). 2 

 
2   On November 23, 1987, the County of Los 
Angeles filed a test claim with the Commission.  
San Bernardino County joined as a test claimant.  
The Commission ruled against the counties, con-
cluding that no state mandate had been created.  
The Los Angeles County Superior Court subse-
quently granted the counties' petition for writ of 
mandate ( Code Civ. Proc., ß 1094.5), reversing 
the Commission, on April 27, 1989.  (No. C-
731033.) An appeal from that judgment is pres-
ently pending in the Court of Appeal.  (County of 
Los Angeles v. State of California, No. B049625.) 

Whether viewed as an action seeking restoration of 
Medi-Cal benefits, one to compel state reimbursement of 
county costs, or one for declaratory relief, therefore, the 
action required a determination that the enactment of AB 
799 created a state mandate within the contemplation of 
section 6.  Only upon resolution of that issue favorably to 
plaintiffs would the state have an obligation to reimburse 
the county for its increased expense and shift a portion of 
its appropriation limit, or to reinstate Medi-Cal benefits 
for plaintiffs and the class they seek to represent. 

The gravamen of the action is, therefore, enforce-
ment of section 6. 3 
 

3   Plaintiffs argue that they seek only a declara-
tion that AB 799 created a state mandate and an 
injunction against the shift of costs until the state 
decides what action to take.  This is inconsistent 
with the prayer of their complaint which sought 
an injunction requiring defendants to restore 
Medi-Cal eligibility to all medically indigent 
adults until the state paid the cost of full health 
services for them.  It is also unavailing. 

An injunction against enforcement of a state 
mandate is available only after the Legislature 
fails to include funding in a local government 
claims bill following a determination by the 
Commission that a state mandate exists.  ( Gov. 
Code, ß 17612.) Whether plaintiffs seek declara-
tory relief and/or an injunction, therefore, they 
are seeking to enforce section 6. 

All further statutory references are to the 
Government Code unless otherwise indicated. 

  [*331]  III 

Enforcement of Article XIII B, Section 6 

In 1984, almost five years after the adoption of arti-
cle XIII B, the Legislature enacted comprehensive ad-
ministrative procedures for resolution of claims arising 
out of section 6.  (ß 17500.) The Legislature did so be-
cause the absence of a uniform procedure had resulted in 
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inconsistent rulings on the existence of state mandates, 
unnecessary litigation, reimbursement delays, and, ap-
parently, resultant uncertainties in accommodating reim-
bursement requirements in the budgetary process.  The 
necessity for the legislation was explained in section 
17500: 

"The Legislature finds and declares that the existing 
system for reimbursing local agencies and school dis-
tricts for the costs of state-mandated local programs has 
not provided for the effective determination of the state's 
responsibilities under Section 6 of Article XIII B of the 
California Constitution.  The Legislature finds and de-
clares that the failure of the existing process to adequate-
ly and consistently resolve the complex legal questions 
involved in the determination of state-mandated costs has 
led to an increasing reliance by local agencies and school 
districts on the judiciary and, therefore, in order to re-
lieve unnecessary congestion of the judicial system, it is 
necessary to create a mechanism which is capable of 
rendering sound quasi-judicial decisions and providing 
an effective means of resolving disputes over the exist-
ence of state-mandated local programs." (Italics added.) 

In part 7 of division 4 of title 2 of the Government 
Code, "State-Mandated Costs," which commences with 
section 17500, the Legislature created the Commission 
(ß 17525), to adjudicate disputes over the existence of a 
state mandated program (ßß 17551, 17557) and to adopt 
procedures for submission and adjudication of reim-
bursement claims (ß 17553).  The five-member Commis-
sion includes the Controller, the Treasurer, the Director 
of Finance, the Director of the Office of Planning and  
[**1312]   [***70]  Research, and a public member ex-
perienced in public finance.  (ß 17525.) 

The legislation establishes a test-claim procedure to 
expeditiously resolve disputes affecting multiple agen-
cies (ß 17554), 4 establishes the method of  [*332]  pay-
ment of claims (ßß 17558, 17561), and creates reporting 
procedures which enable the Legislature to budget ade-
quate funds to meet the expense of state mandates (ßß 
17562, 17600, 17612, subd. (a).) 
 

4   The test claim by the County of Los Angeles 
was filed prior to that proposed by Alameda 
County.  The Alameda County claim was rejected 
for that reason.  (See ß 17521.) Los Angeles 
County permitted San Bernardino County to join 
in its claim which the Commission accepted as a 
test claim intended to resolve the issues the ma-
jority elects to address instead in this proceeding.  
Los Angeles County declined a request from Al-
ameda County that it be included in the test claim 
because the two counties' systems of documenta-
tion were so similar that joining Alameda County 
would not be of any benefit.  Alameda County 

and these plaintiffs were, of course, free to partic-
ipate in the Commission hearing on the test 
claim. (ß 17555.) 

Pursuant to procedures which the Commission was 
authorized to establish (ß 17553), local agencies 5 and 
school districts 6 are to file claims for reimbursement of 
state-mandated costs with the Commission (ßß 17551, 
17560), and reimbursement is to be provided only 
through this statutory procedure.  (ßß 17550, 17552.) 
 

5   "'Local agency' means any city, county, spe-
cial district, authority, or other political subdivi-
sion of the state." (ß 17518.) 
6   "'School district' means any school district, 
community college district, or county superin-
tendant of schools." (ß 17519.) 

The first reimbursement claim filed which alleges 
that a state mandate has been created under a statute or 
executive order is treated as a "test claim." (ß 17521.) A 
public hearing must be held promptly on any test claim. 
At the hearing on a test claim or on any other reim-
bursement claim, evidence may be presented not only by 
the claimant, but also by the Department of Finance and 
any other department or agency potentially affected by 
the claim.  (ß 17553.) Any interested organization or 
individual may participate in the hearing.  (ß 17555.) 

A local agency filing a test claim need not first ex-
pend sums to comply with the alleged state mandate, but 
may base its claim on estimated costs.  (ß 17555.) The 
Commission must determine both whether a state man-
date exists and, if so, the amount to be reimbursed to 
local agencies and school districts, adopting "parameters 
and guidelines" for reimbursement of any claims relating 
to that statute or executive order.  (ß 17557.) Procedures 
for determining whether local agencies have achieved 
statutorily authorized cost savings and for offsetting the-
se savings against reimbursements are also provided.  (ß 
17620 et seq.) Finally, judicial review of the Commis-
sion decision is available through petition for writ of 
mandate filed pursuant to Code of Civil Procedure sec-
tion 1094.5.  (ß 17559.) 

The legislative scheme is not limited to establishing 
the claims procedure, however.  It also contemplates 
reporting to the Legislature and to departments and 
agencies of the state which have responsibilities related 
to funding state mandates, budget planning, and pay-
ment.  The parameters and guidelines adopted by the 
Commission must be submitted to the Controller, who is 
to pay subsequent claims arising out of the mandate.  (ß 
17558.) Executive orders mandating costs are to be ac-
companied by an appropriations  [*333]  bill to cover the 
costs if the costs are not included in the budget bill, and 
in subsequent years the costs must be included in the 
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budget bill.  (ß 17561, subds. (a) & (b).) Regular review 
of the costs is to be made by the Legislative Analyst, 
who must report to the Legislature and recommend 
whether the mandate should be continued.  (ß 17562.) 
The Commission is also required to make semiannual 
reports to the Legislature of the number of mandates 
found and the estimated reimbursement cost to the state.  
(ß 17600.) The Legislature must then adopt a "local gov-
ernment claims bill." If that bill does not include funding 
for a state mandate, an affected local agency or school 
district may seek a declaration from the superior court 
for the County of Sacramento that the mandate is unen-
forceable,  [**1313]   [***71]  and an injunction against 
enforcement.  (ß 17612.) 

Additional procedures, enacted in 1985, create a sys-
tem of state-mandate apportionments to fund reimburse-
ment. (ß 17615 et seq.) 

 (1) It is apparent from the comprehensive nature of 
this legislative scheme, and from the Legislature's ex-
pressed intent, that the exclusive remedy for a claimed 
violation of section 6 lies in these procedures.  The stat-
utes create an administrative forum  for resolution of 
state mandate claims, and establishes procedures which 
exist for the express purpose of avoiding multiple pro-
ceedings, judicial and administrative, addressing the 
same claim that a reimbursable state mandate has been 
created.  The statutory scheme also designates the Sac-
ramento County Superior Court as the venue for judicial 
actions to declare unfunded mandates invalid (ß 17612). 

The legislative intent is clearly stated in section 
17500: "It is the intent of the Legislature in enacting this 
part to provide for the implementation of Section 6 of 
Article XIII B of the California Constitution and to con-
solidate the procedures for reimbursement of statutes 
specified in the Revenue and Taxation Code with those 
identified in the Constitution.  . . ." And section 17550 
states: "Reimbursement of local agencies and school 
districts for costs mandated by the state shall be provided 
pursuant to this chapter." 

Finally, section 17552 provides: "This chapter shall 
provide the sole and exclusive procedure by which a 
local agency or school district may claim reimbursement 
for costs mandated by the state as required by Section 6 
of Article XIII B of the California Constitution."  (Italics 
added.) 

In short, the Legislature has created what is clearly 
intended to be a comprehensive and exclusive procedure 
by which to implement and enforce section 6. 

 [*334]  IV 

Exclusivity 

 (2) Plaintiffs argued, and the Court of Appeal 
agreed, that the existence of an administrative remedy by 
which affected local agencies could enforce their right 
under section 6 to reimbursement for the cost of state 
mandates did not bar this action because the administra-
tive remedy is available only to local agencies and school 
districts. 

The Court of Appeal recognized that the decision of 
the County of Alameda, which had not filed a claim for 
reimbursement at the time the complaint was filed, was a 
discretionary decision which plaintiffs could not chal-
lenge.  ( Dunn v. Long Beach L. & W. Co. (1896) 114 
Cal. 605, 609, 610-611 [46 P. 607]; Silver v. Watson 
(1972) 26 Cal.App.3d 905, 909 [103 Cal.Rptr. 576]; 
Whitson v. City of Long Beach (1962) 200 Cal.App.2d 
486, 506 [19 Cal.Rptr. 668]; Elliott v. Superior Court 
(1960) 180 Cal.App.2d 894, 897 [5 Cal.Rptr. 116].) The 
court concluded, however, that public policy and practi-
cal necessity required that plaintiffs have a remedy for 
enforcement of section 6 independent of the statutory 
procedure. 

The right involved, however, is a right given by the 
Constitution to local agencies, not individuals either as 
taxpayers or recipients of government benefits and ser-
vices.  Section 6 provides that the "state shall provide a 
subvention of funds to reimburse . . . local governments . 
. . ." (Italics added.) The administrative remedy created 
by the Legislature is adequate to fully implement section 
6.  That Alameda County did not file a reimbursement 
claim does not establish that the enforcement remedy is 
inadequate.  Any of the 58 counties was free to file a 
claim, and other counties did so.  The test claim is now 
before the Court of Appeal.  The administrative proce-
dure has operated as intended. 

The Legislature has the authority to establish proce-
dures for the implementation of local agency rights under 
section 6.  Unless the exercise of a constitutional right is 
unduly restricted, the court must limit enforcement to the 
procedures established by the Legislature.  ( People v.  
[**1314]   [***72]  Western Air Lines, Inc. (1954) 42 
Cal.2d 621, 637 [268 P.2d 723]; Chesney v. Byram 
(1940) 15 Cal.2d 460, 463 [101 P.2d 1106]; County of 
Contra Costa v. State of California (1986) 177 
Cal.App.3d 62, 75 [222 Cal.Rptr. 750].) 

Plaintiffs' argument that they must be permitted to 
enforce section 6 as individuals because their right to 
adequate health care services has been compromised by 
the failure of the state to reimburse the county for the 
cost  [*335]  of services to medically indigent adults is 
unpersuasive.  Plaintiffs' interest, although pressing, is 
indirect and does not differ from the interest of the public 
at large in the financial plight of local government. Alt-
hough the basis for the claim that the state must reim-
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burse the county for its costs of providing the care that 
was formerly available to plaintiffs under Medi-Cal is 
that AB 799 created a state mandate, plaintiffs have no 
right to have any reimbursement expended for health 
care services of any kind.  Nothing in article XIII B or 
other provision of law controls the county's expenditure 
of the funds plaintiffs claim must be paid to the county.  
To the contrary, section 17563 gives the local agency 
complete discretion in the expenditure of funds received 
pursuant to section 6, providing: "Any funds received by 
a local agency or school district pursuant to the provi-
sions of this chapter may be used for any public pur-
pose." 

The relief plaintiffs seek in their prayer for state re-
imbursement of county expenses is, in the end, a reallo-
cation of general revenues between the state and the 
county.  Neither public policy nor practical necessity 
compels creation of a judicial remedy by which individ-
uals may enforce the right of the county to such reve-
nues.  The Legislature has established a procedure by 
which the county may claim any revenues to which it 
believes it is entitled under section 6.  That test-claim 
statute expressly provides that not only the claimant, but 
also "any other interested organization or individual may 
participate" in the hearing before the Commission (ß 
17555) at which the right to reimbursement of the costs 
of such mandate is to be determined.  Procedures for 
receiving any claims must "provide for presentation of 
evidence by the claimant, the Department of Finance and 
any other affected department or agency, and any other 
interested person."  (ß 17553.  Italics added.) Neither the 
county nor an interested individual is without an oppor-
tunity to be heard on these questions.  These procedures 
are both adequate and exclusive. 7 
 

7   Plaintiffs' argument, that the Legislature's fail-
ure to make provision for individual enforcement 
of section 6 before the Commission demonstrates 
an intent to permit legal actions, is not persua-
sive.  The legislative statement of intent to rele-
gate all mandate disputes to the Commission is 
clear.  A more likely explanation of the failure to 
provide for test cases to be initiated by individu-
als lies in recognition that (1) because section 6 
creates rights only in governmental entities, indi-
viduals lack sufficient beneficial interest in either 
the receipt or expenditure of reimbursement 
funds to accord them standing; and (2) the num-
ber of local agencies having a direct interest in 
obtaining reimbursement is large enough to en-
sure that citizen interests will be adequately rep-
resented. 

The alternative relief plaintiffs seek -- reinstatement 
to Medi-Cal pending further action by the state -- is not a 

remedy available under the statute, and thus is not one 
which this court may award.  The remedy for the failure 
to fund a program is a declaration that the mandate is 
unenforceable.  That relief is available only after the 
Commission has determined that a mandate exists  
[*336]  and the Legislature has failed to include the cost 
in a local government claims bill, and only on petition by 
the county.  (ß 17612.) 8 
 

8   Plaintiffs are not without a remedy if the coun-
ty fails to provide adequate health care, however.  
They may enforce the obligation imposed on the 
county by Welfare and Institutions Code sections 
17000 and 17001, and by judicial action.  (See, 
e.g., Mooney v. Pickett (1971) 4 Cal.3d 669 [94 
Cal.Rptr. 279, 483 P.2d 1231].) 

Moreover, the judicial remedy approved by the 
Court of Appeal permits resolution of the issues raised in 
a state mandate claim without the participation of those  
officers and individuals the Legislature deems necessary 
to a full and fair exposition and resolution of the issues.  
Neither the Controller nor the Director of Finance  
[**1315]   [***73]  was named a defendant in this ac-
tion.  The Treasurer and the Director of the Office of 
Planning and Research did not participate.  All of these 
officers would have been involved in determining the 
question as members of the Commission, as would the 
public member of the Commission.  The judicial proce-
dures were not equivalent to the public hearing required 
on test claims before the Commission by section 17555.  
Therefore, other affected departments, organizations, and 
individuals had no opportunity to be heard. 9 
 

9   For this reason, it would be inappropriate to 
address the merits of plaintiff's claim in this pro-
ceeding.  (Cf.  Dix v. Superior Court (1991) 53 
Cal.3d 442 [279 Cal.Rptr. 834, 807 P.2d 1063].) 
Unlike the dissent, we do not assume that in rep-
resenting the state in this proceeding, the Attor-
ney General necessarily represented the interests 
and views of these officials. 

 Finally, since a determination that a state mandate 
has been created in a judicial proceeding rather than one 
before the Commission does not trigger the procedures 
for creating parameters and guidelines for payment of 
claims, or for inclusion of estimated costs in the state 
budget, there is no source of funds available for compli-
ance with the judicial decision other than the appropria-
tions for the Department of Health Services.  Payment 
from those funds can only be at the expense of another 
program which the department is obligated to fund.  No 
public policy supports, let alone requires, this result. 

The superior court acted properly in dismissing this 
action. 

Received
August 26, 2011
Commission on
State Mandates



Page 7 
54 Cal. 3d 326, *; 814 P.2d 1308, **; 

285 Cal. Rptr. 66, ***; 1991 Cal. LEXIS 3745 

The judgment of the Court of Appeal is reversed.   
 
DISSENT BY: BROUSSARD  
 
DISSENT 
 
ROUSSARD, J.  

I dissent.  For nine years the Legislature has defied 
the mandate of article XIII B of the California Constitu-
tion (hereafter article XIII B).  Having transferred re-
sponsibility for the care of medically indigent adults 
(MIA's) to county governments, the Legislature has 
failed to provide the counties with sufficient money to 
meet this responsibility, yet the  [*337]  Legislature 
computes its own appropriations limit as if it fully fund-
ed the program.  The majority, however, declines to rem-
edy this violation because, it says, the persons most di-
rectly harmed by the violation -- the medically indigent 
who are denied adequate health care -- have no standing 
to raise the matter.  I disagree, and will demonstrate that 
(1) plaintiffs have standing as citizens to seek a declara-
tory judgment to determine whether the state is comply-
ing with its constitutional duty under article XIII B; (2) 
the creation of an administrative remedy whereby coun-
ties and local districts can enforce article XIII B does not 
deprive the citizenry of its own independent right to en-
force that provision; and (3) even if plaintiffs lacked 
standing, our recent decision in Dix v. Superior Court 
(1991) 53 Cal.3d 442 [279 Cal.Rptr. 834, 807 P.2d 1063] 
permits us to reach and resolve any significant issue de-
cided by the Court of Appeal and fully briefed and ar-
gued here.  I conclude that we should reach the merits of 
the appeal. 

On the merits, I conclude that the state has not com-
plied with its constitutional obligation under article XIII 
B.  To prevent the state from avoiding the spending lim-
its imposed  by article XIII B, section 6 of that article 
prohibits the state from transferring previously state-
financed programs to local governments without provid-
ing sufficient funds to meet those burdens.  In 1982, 
however, the state excluded the medically indigent from 
its Medi-Cal program, thus shifting the responsibility for 
such care to the counties.  Subvention funds provided by 
the state were inadequate to reimburse the counties for 
this responsibility, and became less adequate every year.  
At the same time, the state continued to compute its 
spending limit as if it fully financed the entire program.  
The result is exactly what article XIII B was intended to 
prevent: the state enjoys a falsely inflated spending limit; 
the county is compelled to assume a burden it cannot 
afford; and the medically indigent receive inadequate 
health care. 
 
I. Facts and Procedural History  

Plaintiffs -- citizens, taxpayers, and persons in need 
of medical care -- allege that  [**1316]   [***74]  the 
state has shifted its financial responsibility for the fund-
ing of health care for MIA's to the counties without 
providing the necessary funding and without any agree-
ment transferring appropriation limits, and that as a result 
the state is violating article XIII B.  Plaintiffs further 
allege they and the class they claim to represent cannot, 
consequently, obtain adequate health care from the 
County of Alameda, which lacks the state funding to 
provide it.  The county, although nominally a defendant, 
aligned  [*338]  itself with plaintiffs.  It admits the inad-
equacy of its program to provide medical care for MIA's 
but blames the absence of state subvention funds. 1 
 

1   The majority states that "Plaintiffs are not 
without a remedy if the county fails to provide 
adequate health care . . . .  They may enforce the 
obligation imposed on the county by Welfare and 
Institutions Code sections 17000 and 17001, and 
by judicial action." (Maj. opn., ante, p. 336, fn. 8) 

The majority fails to note that plaintiffs have 
already tried this remedy, and met with the re-
sponse that, owing to the state's inadequate sub-
vention funds, the county cannot afford to pro-
vide adequate health care. 

At hearings below, plaintiffs presented uncontradict-
ed evidence regarding the enormous impact of these stat-
utory changes upon the finances and population of Ala-
meda County.  That county now spends about $ 40 mil-
lion annually on health care for MIA's, of which the state 
reimburses about half.  Thus, since article XIII B became 
effective, Alameda County's obligation for the health 
care of MIA's has risen from zero to more than $ 20 mil-
lion per year.  The county has inadequate funds to dis-
charge its new obligation for the health care of MIA's; as 
a result, according to the Court of Appeal, uncontested 
evidence from medical experts presented below shows 
that, "The delivery of health care to the indigent in Ala-
meda County is in a state of shambles; the crisis cannot 
be overstated . . . ." "Because of inadequate state fund-
ing, some Alameda County residents are dying, and 
many others are suffering serious diseases and disabili-
ties, because they cannot obtain adequate access to the 
medical care they need . . . ." "The system is clogged to 
the breaking point.  . . . All community clinics . . . are 
turning away patients." "The funding received by the 
county from the state for MIAs does not approach the 
actual cost of providing health care to the MIAs.   As a 
consequence, inadequate resources available to county 
health services jeopardize the lives and health of thou-
sands of people . . . ." 

The trial court acknowledged that plaintiffs had 
shown irreparable injury, but denied their request for a 
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preliminary injunction on the ground that they could not 
prevail in the action.  It then granted the state's motion 
for summary judgment.  Plaintiffs appealed from both 
decisions of the trial court. 

The Court of Appeal consolidated the two appeals 
and reversed the rulings below.  It concluded that plain-
tiffs had standing to bring this action to enforce the con-
stitutional spending limit of article XIII B, and that the 
action is not barred by the existence of administrative 
remedies available to counties.  It then held that the shift 
of a portion of the cost of medical indigent care by the 
state to Alameda County constituted a state-mandated 
new program under the provisions of article XIII B, 
which triggered that article's provisions requiring a sub-
vention of funds by the state to reimburse Alameda  
[*339]  County for the costs of such program it was re-
quired to assume.  The judgments denying a preliminary 
injunction and granting summary judgment for defend-
ants were reversed.  We granted review. 
 
II. Standing  

A. Plaintiffs have standing to bring an action for de-
claratory relief to determine whether the state is comply-
ing with article XIII B. 

Plaintiffs first claim standing as taxpayers under 
Code of Civil Procedure section 526a, which provides 
that: "An action to obtain a judgment, restraining and 
preventing any illegal expenditure of, waste of, or injury 
to, the estate, funds, or other property of a county . . . , 
may be maintained  [**1317]   [***75]  against any of-
ficer thereof, or any agent, or other person, acting in its 
behalf, either by a citizen resident therein, or by a corpo-
ration, who is assessed for and is liable to pay, or, within 
one year before the commencement of the action, has 
paid, a tax therein.  . . ." As in Common Cause v. Board 
of Supervisors (1989) 49 Cal.3d 432, 439 [261 Cal.Rptr. 
574, 777 P.2d 610], however, it is "unnecessary to reach 
the question whether plaintiffs have standing to seek an 
injunction under Code of Civil Procedure section 526a, 
because there is an independent basis for permitting them 
to proceed." Plaintiffs here  seek a declaratory judgment 
that the transfer of responsibility for MIA's from the state 
to the counties without adequate reimbursement violates 
article XIII B.  A declaratory judgment that the state has 
breached its duty is essentially equivalent to an action in 
mandate to compel the state to perform its duty. (See 
California Assn. of Psychology Providers v. Rank (1990) 
51 Cal.3d 1, 9 [270 Cal.Rptr. 796, 793 P.2d 2], which 
said that a declaratory judgment establishing that the 
state has a duty to act provides relief equivalent to man-
damus, and makes issuance of the writ unnecessary.) 
Plaintiffs further seek a mandatory injunction requiring 
that the state pay the health costs of MIA's under the 
Medi-Cal program until the state meets its obligations 

under article XIII B.  The majority similarly characterize 
plaintiffs' action as one comparable to mandamus 
brought to enforce section 6 of article XIII B. 

We should therefore look for guidance to cases that 
discuss the standing of a party seeking a writ of mandate 
to compel a public official to perform his or her duty. 2 
Such an action may be brought by any person "benefi-
cially interested" in the issuance of the writ.  ( Code Civ. 
Proc., ß 1086.) In Carsten  [*340]  v. Psychology Exam-
ining Com. (1980) 27 Cal.3d 793, 796 [166 Cal.Rptr. 
844, 614 P.2d 276], we explained that the "requirement 
that a petitioner be 'beneficially interested' has been gen-
erally interpreted to mean that one may obtain the writ 
only if the person has some special interest to be served 
or some particular right to be preserved or protected over 
and above the interest held in common with the public at 
large." We quoted from Professor Davis, who said, "One 
who is in fact adversely affected by governmental action 
should have standing to challenge that action if it is judi-
cially reviewable." (Pp. 796-797, quoting 3 Davis, Ad-
ministrative Law Treatise (1st ed. 1958) p. 291.) Cases 
applying this standard include Stocks v. City of Irvine 
(1981) 114 Cal.App.3d 520 [170 Cal.Rptr. 724], which 
held that low-income residents of Los Angeles had 
standing to challenge exclusionary zoning laws of subur-
ban communities which prevented the plaintiffs from 
moving there; Taschner v. City Council, supra, 31 
Cal.App.3d 48, which held that a property owner has 
standing to challenge an ordinance which may limit de-
velopment of the owner's property; and Felt v. Waughop 
(1924) 193 Cal. 498 [225 P. 862], which held that a city 
voter has standing to compel the city clerk to certify a 
correct list of candidates for municipal office.  Other 
cases illustrate the limitation on standing: Carsten v. 
Psychology Examining Com., supra, 27 Cal.3d 793, held 
that a member of the committee who was neither seeking 
a license nor in danger of losing one had no standing to 
challenge  [**1318]   [***76]  a change in the method of 
computing the passing score on the licensing examina-
tion; Parker v. Bowron (1953) 40 Cal.2d 344 [254 P.2d 
6] held that a union official who was neither a city em-
ployee nor a city resident had no standing to compel a 
city to follow a prevailing wage ordinance; and Dunbar 
v. Governing Board (1969) 275 Cal.App.2d 14 [79 
Cal.Rptr. 662] held that a member of a student organiza-
tion had standing to challenge a college district's rule 
barring a speaker from campus, but persons who merely 
planned to hear him speak did not. 
 

2   It is of no importance that plaintiffs did not 
request issuance of a writ of mandate.  In 
Taschner v. City Council (1973) 31 Cal.App.3d 
48, 56 [107 Cal.Rptr. 214] (overruled on other 
grounds in Associated Home Builders etc., Inc. v. 
City of Livermore (1976) 18 Cal.3d 582, 596 [135 
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Cal.Rptr. 41, 557 P.2d 473, 92 A.L.R.3d 1038]), 
the court said that "[a]s against a general demur-
rer, a complaint for declaratory relief may be 
treated as a petition for mandate [citations], and 
where a complaint for declaratory relief alleges 
facts sufficient to entitle plaintiff to mandate, it is 
error to sustain a general demurrer without leave 
to amend." 

In the present case, the trial court ruled on a 
motion for summary judgment, but based that rul-
ing not on the evidentiary record (which support-
ed plaintiffs' showing of irreparable injury) but on 
the issues as framed by the pleadings.  This is es-
sentially equivalent to a ruling on demurrer, and a 
judgment denying standing could not be sus-
tained on the narrow ground that plaintiffs asked 
for the wrong form of relief without giving them 
an opportunity to correct the defect.  (See Resi-
dents of Beverly Glen, Inc. v. City of Los Angeles 
(1973) 34 Cal.App.3d 117, 127-128 [109 
Cal.Rptr. 724].) 

 No one questions that plaintiffs are affected by the 
lack of funds to provide care for MIA's.  Plaintiffs, ex-
cept for plaintiff Rabinowitz, are not merely citizens and 
taxpayers; they are medically indigent persons living in 
Alameda County who have been and will be deprived of 
proper medical care if funding of MIA programs is inad-
equate.  Like the other plaintiffs here,  [*341]  plaintiff 
Kinlaw, a 60-year-old woman with diabetes and hyper-
tension, has no health insurance.  Plaintiff Spier has a 
chronic back condition; inadequate funding has prevent-
ed him from obtaining necessary diagnostic procedures 
and physiotherapy.  Plaintiff Tsosie requires medication 
for allergies and arthritis, and claims that because of in-
adequate funding she cannot obtain proper treatment.  
Plaintiff King, an epileptic, says she was unable to obtain 
medication from county clinics, suffered seizures, and 
had to go to a hospital.  Plaintiff "Doe" asserts that when 
he tried to obtain treatment for AIDS-related symptoms, 
he had to wait four to five hours for an appointment and 
each time was seen by a different doctor.  All of these are 
people personally dependent upon the quality of care of 
Alameda County's  MIA program; most have experi-
enced inadequate care because the program was under-
funded, and all can anticipate future deficiencies in care 
if the state continues its refusal to fund the program fully. 

The majority, however, argues that the county has 
no duty to use additional subvention funds for the care of 
MIA's because under Government Code section 17563 
"[a]ny funds received by a local agency . . . pursuant to 
the provisions of this chapter may be used for any public 
purpose." Since the county may use the funds for other 
purposes, it concludes that MIA's have no special interest 
in the subvention. 3 

 
3   The majority's argument assumes that the state 
will comply with a judgment for plaintiffs by 
providing increased subvention funds.  If the state 
were instead to comply by restoring Medi-Cal 
coverage for MIA's, or some other method of tak-
ing responsibility for their health needs, plaintiffs 
would benefit directly. 

This argument would be sound if the county were al-
ready meeting its obligations to MIA's under Welfare 
and Institutions Code section 17000.  If that were the 
case, the county could use the subvention funds as it 
chose, and plaintiffs would have no more interest in the 
matter than any other county resident or taxpayer.  But 
such is not the case at bar.  Plaintiffs here allege that the 
county is not complying with its duty, mandated by Wel-
fare and Institutions Code section 17000, to provide 
health care for the medically indigent; the county admits 
its failure but pleads lack of funds.  Once the county re-
ceives adequate funds, it must perform its statutory duty 
under section 17000 of the Welfare and Institutions 
Code.  If it refused, an action in mandamus would lie to 
compel performance.  (See Mooney v. Pickett (1971) 4 
Cal.3d 669 [94 Cal.Rptr. 279, 483 P.2d 1231].) In fact, 
the county has made clear throughout this litigation that 
it would use the subvention funds to provide care for 
MIA's.  The majority's conclusion that plaintiffs lack a 
special, beneficial interest in the state's compliance with 
article XIII B ignores the practical realities of health care 
funding. 

Moreover, we have recognized an exception to the 
rule that a plaintiff must be beneficially interested.  
"Where the question is one of public right  [*342]  and 
the object of the mandamus is to procure the enforcement 
of a public duty, the relator need not show that he has 
any legal or special interest in the result, since it is suffi-
cient that he is interested as a citizen in having the laws 
executed and the duty in question  [**1319]   [***77]  
enforced." ( Bd. of Soc. Welfare v. County of L. A. (1945) 
27 Cal.2d 98, 100-101 [162 P.2d 627].) We explained in 
Green v. Obledo (1981) 29 Cal.3d 126, 144 [172 
Cal.Rptr. 206, 624 P.2d 256], that this "exception pro-
motes the policy of guaranteeing citizens the opportunity 
to ensure that no governmental body impairs or defeats 
the purpose of legislation establishing a public right.  . . . 
It has often been invoked by California courts.  [Cita-
tions.]" 

Green v. Obledo presents a close analogy to the pre-
sent case.  Plaintiffs there filed suit to challenge whether 
a state welfare regulation limiting deductibility of work-
related expenses in determining eligibility for aid to fam-
ilies with dependent children (AFDC) assistance com-
plied with federal requirements.  Defendants claimed that 
plaintiffs were personally affected only by a portion of 
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the regulation, and had no standing to challenge the bal-
ance of the regulation.  We replied that "[t]here can be no 
question that the proper calculation of AFDC benefits is 
a matter of public right [citation], and plaintiffs herein 
are certainly citizens seeking to procure the enforcement 
of a public duty. [Citation.] It follows that plaintiffs have 
standing to seek a writ of mandate commanding defend-
ants to cease enforcing [the regulation] in its entirety." 
(29 Cal.3d at p. 145.) 

We again invoked the exception to the requirement 
for a beneficial interest in Common Cause v. Board of 
Supervisors, supra, 49 Cal.3d 432. Plaintiffs in that case 
sought to compel the county to deputize employees to 
register voters. We quoted Green v. Obledo, supra, 29 
Cal.3d 126, 144, and concluded that "[t]he question in 
this case involves a public right to voter outreach pro-
grams, and plaintiffs have standing as citizens to seek its 
vindication." (49 Cal.3d at p. 439.) We should reach the 
same conclusion here. 

B.  Government Code sections 17500- 17630 do not 
create an exclusive remedy which bars citizen-plaintiffs 
from enforcing article XIII B. 

Four years after the enactment of article XIII B, the 
Legislature enacted Government Code sections 17500 
through 17630 to implement article XIII B, section 6.  
These statutes create a quasi-judicial body called the 
Commission on State Mandates, consisting of the state 
Controller, state Treasurer, state Director of Finance, 
state Director of the Office of Planning and Research, 
and one public member.  The commission has authority 
to "hear and decide upon [any] claim" by a local gov-
ernment that it "is entitled to be reimbursed by the state" 
for costs under article XIII B.  ( Gov. Code, ß 17551,  
[*343]  subd. (a).) Its decisions are subject to review by 
an action for administrative mandamus in the superior 
court.  (See Gov. Code, ß 17559.) 

The majority maintains that a proceeding before the 
Commission on State Mandates is the exclusive means  
for enforcement of article XIII B, and since that remedy 
is expressly limited to claims by local agencies or school 
districts ( Gov. Code, ß 17552), plaintiffs lack standing 
to enforce the constitutional provision. 4 I disagree, for 
two reasons. 
 

4   The majority emphasizes the statement of pur-
pose of Government Code section 17500: "The 
Legislature finds and declares that the existing 
system for reimbursing local agencies and school 
districts for the costs of state-mandated local pro-
grams has not provided for the effective determi-
nation of the state's responsibilities under section 
6 of article XIII B of the California Constitution.  
The Legislature finds and declares that the failure 

of the existing process to adequately and consist-
ently resolve the complex legal questions in-
volved in the determination of state-mandated 
costs has led to an increasing reliance by local 
agencies and school districts on the judiciary, 
and, therefore, in order to relieve unnecessary 
congestion of the judicial system, it is necessary 
to create a mechanism which is capable of ren-
dering sound quasi-judicial decisions and provid-
ing an effective means of resolving disputes over 
the existence of state-mandated local programs." 

The "existing system" to which Government 
Code section 17500 referred was the Property 
Tax Relief Act of 1972 ( Rev. & Tax. Code, ßß 
2201- 2327), which authorized local agencies and 
school boards to request reimbursement from the 
state Controller.  Apparently dissatisfied with this 
remedy, the agencies and boards were bypassing 
the Controller and bringing actions directly in the 
courts.  (See, e.g., County of Contra Costa v. 
State of California (1986) 177 Cal.App.3d 62 
[222 Cal.Rptr. 750].) The legislative declaration 
refers to this phenomena.  It does not discuss 
suits by individuals. 

  [**1320]   [***78]  First, Government Code sec-
tion 17552 expressly addressed the question of exclusivi-
ty of remedy, and provided that "[t]his chapter shall pro-
vide the sole and exclusive procedure by which a local 
agency or school district may claim reimbursement for 
costs mandated by the state as required by Section 6 of 
Article XIII B of the California Constitution." (Italics 
added.) The Legislature was aware that local agencies 
and school districts were not the only parties concerned 
with state mandates, for in Government Code section 
17555 it provided that "any other interested organization 
or individual may participate" in the commission hear-
ing.  Under these circumstances the Legislature's choice 
of words -- "the sole and exclusive procedure by which a 
local agency or school district may claim reimburse-
ment" -- limits the procedural rights of those claimants 
only, and does not affect rights of other persons.  Expres-
sio unius est exclusio alterius -- "the expression of cer-
tain things in a statute necessarily involves exclusion of 
other things not expressed." ( Henderson v. Mann Thea-
tres Corp. (1976) 65 Cal.App.3d 397, 403 [135 Cal.Rptr. 
266].)  

The case is similar in this respect to Common Cause 
v. Board of Supervisors, supra, 49 Cal.3d 432. Here de-
fendants contend that the counties' right of action under 
Government Code sections 17551- 17552 impliedly ex-
cludes  [*344]  any citizen's remedy; in Common Cause 
defendants claimed the Attorney General's right of action 
under Elections Code section 304 impliedly excluded 
any citizen's remedy.  We replied that "the plain lan-
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guage of section 304 contains no limitation on the right 
of private citizens to sue to enforce the section.  To infer 
such a limitation would contradict our long-standing 
approval of citizen actions to require governmental offi-
cials to follow the law, expressed in our expansive inter-
pretation of taxpayer standing [citations], and our recog-
nition of a 'public interest' exception to the requirement 
that a petitioner for writ of mandate have a personal ben-
eficial interest in the proceedings [citations]." (49 Cal.3d 
at p. 440, fn. omitted.) Likewise in this case the plain 
language of Government Code sections 17551- 17552 
contain no limitation on the right of private citizens, and 
to infer such a right would contradict our long-standing 
approval of citizen actions to enforce public duties. 

The United States Supreme Court reached a similar 
conclusion in Rosado v. Wyman (1970) 397 U.S. 397 [25 
L.Ed.2d 442, 90 S.Ct. 1207]. In that case New York wel-
fare recipients sought a ruling that New York had violat-
ed federal law by failing to make cost-of-living adjust-
ments to welfare grants.  The state replied that the statute 
giving the Department of Health, Education and Welfare 
authority to cut off federal funds to noncomplying states 
constituted an exclusive remedy.  The court rejected the 
contention, saying that "[w]e are most reluctant to as-
sume Congress has closed the avenue of effective judi-
cial review to those individuals most directly affected by 
the administration of its program." ( P. 420 [25 L.Ed.2d 
at p. 460].) The principle is clear: the persons actually 
harmed by illegal state action, not only some administra-
tor who has no personal stake in the matter, should have 
standing to challenge that action.  

 Second, article XIII B was enacted to protect tax-
payers, not governments.  Section 1 and 2 of article XIII 
B establish strict limits on state and local expenditures, 
and require the refund of all taxes collected in excess of 
those limits.  Section 6 of article XIII B prevents the 
state from evading those limits and burdening county 
taxpayers by transferring financial responsibility for a 
program to a county, yet counting the cost of that pro-
gram toward the limit on state expenditures. 

These provisions demonstrate a profound distrust of 
government and a disdain for excessive government 
spending. An exclusive remedy under which only gov-
ernments can enforce article XIII B, and the taxpayer-
citizen can appear only if a government  [**1321]   
[***79]  has first instituted proceedings, is inconsistent 
with the ethos that led to article XIII B.  The drafters of 
article XIII B and the voters who enacted it would not 
accept that the state Legislature -- the principal body 
regulated by the article -- could establish a procedure  
[*345]  under which the only way the article can be en-
forced is for local governmental bodies to initiate pro-
ceedings before a commission composed largely of state 
financial officials. 

One obvious reason is that in the never-ending at-
tempts of state and local government to obtain a larger 
proportionate share of available tax revenues, the state 
has the power to coerce local governments into forgoing 
their rights to enforce article XIII B.  An example is the 
Brown-Presley Trial Court Funding Act ( Gov. Code, ß 
77000 et seq.), which provides that the county's ac-
ceptance of funds for court financing may, in the discre-
tion of the Governor, be deemed a waiver of the counties' 
rights to proceed before the commission on all claims for 
reimbursement for state-mandated local programs which 
existed and were not filed prior to passage of the trial 
funding legislation. 5 The ability of state government by 
financial threat or inducement to persuade counties to 
waive their right of action before the commission renders 
the counties' right of action inadequate to protect the 
public interest in the enforcement of article XIII B. 
 

5   "(a) The initial decision by a county to opt into 
the system pursuant to Section 77300 shall con-
stitute a waiver of all claims for reimbursement 
for state-mandated local programs not thereto-
fore approved by the State Board of Control, the 
Commission on State Mandates, or the courts to 
the extent the Governor, in his discretion, deter-
mines that waiver to be appropriate; provided, 
that a decision by a county to opt into the system 
pursuant to Section 77300 beginning with the se-
cond half of the 1988-89 fiscal year shall not con-
stitute a waiver of a claim for reimbursement 
based on a statute chaptered on or before the date 
the act which added this chapter is chaptered, 
which is filed in acceptable form on or before the 
date the act which added this chapter is chap-
tered.  A county may petition the Governor to ex-
empt any such claim from this waiver require-
ment; and the Governor, in his discretion, may 
grant the exemption in whole or in part.  The 
waiver shall not apply to or otherwise affect any 
claims accruing after initial notification.  Renew-
al, renegotiation, or subsequent notification to 
continue in the program shall not constitute a 
waiver.  [para.] (b) The initial decision by a coun-
ty to opt into the system pursuant to Section 
77300 shall constitute a waiver of any claim, 
cause of action, or action whenever filed, with re-
spect to the Trial Court Funding Act of 1985, 
Chapter 1607 of the Statutes of 1985, or Chapter 
1211 of the Statutes of 1987." ( Gov. Code, ß 
77203.5, italics added.) 

"As used in this chapter, 'state-mandated lo-
cal program' means any and all reimbursements 
owed or owing by operation of either Section 6 of 
Article XIII B of the California Constitution, or 
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Section 17561 of the Government Code, or both." 
( Gov. Code, ß 77005, italics added.) 

 The facts of the present litigation also demonstrate 
the inadequacy of the commission remedy.  The state 
began transferring financial responsibility for MIA's to 
the counties in 1982.  Six years later no county had 
brought a proceeding before the commission.  After the 
present suit was filed, two counties filed claims for 70 
percent reimbursement. Now, nine years after the 1982 
legislation, the counties' claims are pending before the 
Court of Appeal.  After that court acts, and we decide 
whether to review its decision, the matter may still have 
to go back to the commission for hearings to  [*346]  
determine the amount of the mandate -- which is itself an 
appealable order.  When an issue involves the life and 
health of thousands, a procedure which permits this kind 
of delay is not an adequate remedy. 

In sum, effective, efficient enforcement of article 
XIII B requires that standing to enforce that measure be 
given to those harmed by its violation -- in this case, the 
medically indigent -- and not be vested exclusively in 
local officials who have no personal interest at stake and 
are subject to financial and political pressure to overlook 
violations. 

C. Even if plaintiffs lack standing   this court should 
nevertheless address and resolve the merits of the ap-
peal. 

Although ordinarily a court will not decide the mer-
its of a controversy if the plaintiffs lack standing (see 
McKinny v. Board of Trustees (1982) 31 Cal.3d 79, 90 
[181 Cal.Rptr. 549, 642 P.2d 460]), we recognized  
[**1322]   [***80]  an exception to this rule in our recent 
decision in Dix v. Superior Court, supra, 53 Cal.3d 442 
(hereafter Dix).  In Dix, the victim of a crime sought to 
challenge the trial court's decision to recall a sentence 
under Penal Code section 1170.  We held that only the 
prosecutor, not the victim of the crime, had standing to 
raise that issue.  We nevertheless went on to consider and 
decide questions raised by the victim concerning the trial 
court's authority to recall a sentence under Penal Code 
section 1170, subdivision (d).  We explained that the 
sentencing issues "are significant.  The case is fully 
briefed and all parties apparently seek a decision on the 
merits.  Under such circumstances, we deem it appropri-
ate to address [the victim's] sentencing arguments for the 
guidance of the lower courts.  Our discretion to do so 
under analogous circumstances is well settled.  [Citing 
cases explaining when an appellate court can decide an 
issue despite mootness.]" (53 Cal.3d at p. 454.) In foot-
note we added that "Under article VI, section 12, subdi-
vision (b) of the California Constitution . . . , we have 
jurisdiction to 'review the decision of a Court of Appeal 
in any cause.' (Italics added.) Here the Court of Appeal's 

decision addressed two issues -- standing and merits.  
Nothing in article VI, section 12(b) suggests that, having 
rejected the Court of Appeal's conclusion on the prelimi-
nary issue of standing, we are foreclosed from 're-
view[ing]' the second subject addressed and resolved in 
its decision." (Pp. 454-455, fn. 8.) 

I see no grounds on which to distinguish Dix. The 
present case is also one in which the Court of Appeal 
decision addressed both standing and merits.  It is fully 
briefed.  Plaintiffs and the county seek a decision on the 
merits.  While the state does not seek a decision on the 
merits in this proceeding, its appeal of the superior court 
decision in the mandamus proceeding brought by the 
County of Los Angeles (see maj. opn., ante, p. 330, fn. 
2) shows that it is not opposed to an appellate decision 
on the merits. 

 [*347]  The majority, however, notes that various 
state officials -- the Controller, the Director of Finance, 
the Treasurer, and the Director of the Office of Planning 
and Research -- did not participate in this litigation.  
Then in a footnote, the majority suggests that this is the 
reason they do not follow the Dix decision.  (Maj. opn., 
ante, p. 336, fn. 9.) In my view, this explanation is insuf-
ficient.  The present action is one for declaratory relief 
against the state.  It is not necessary that plaintiffs also 
sue particular state officials.  (The state has never 
claimed that such officials were necessary parties.) I do 
not believe we should refuse to reach the merits of this 
appeal because of the nonparticipation of persons who, if 
they sought to participate, would be here merely as amici 
curiae. 6 
 

6   It is true that these officials would participate 
in a proceeding before the Commission on State 
Mandates, but they would do so as members of 
an administrative tribunal.  On appellate review 
of a commission decision, its members, like the 
members of the Public Utilities Commission or 
the Workers' Compensation Appeals Board, are 
not respondents and do not appear to present their 
individual views and positions.  For example, in 
Lucia Mar Unified School Dist. v. Honig (1988) 
44 Cal.3d 830 [244 Cal.Rptr. 677, 750 P.2d 318], 
in which we reviewed a commission ruling relat-
ing to subvention payments for education of 
handicapped children, the named respondents 
were the state Superintendent of Public Instruc-
tion, the Department of Education, and the Com-
mission on State Mandates.  The individual 
members of the commission were not respond-
ents and did not participate. 

 The case before us raises no issues of departmental 
policy.  It presents solely an issue of law which this court 
is competent to decide on the briefs and arguments pre-
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sented.  That issue is one of great significance, far more 
significant than any raised in Dix.  Judges rarely recall 
sentencing under Penal Code section 1170, subdivision 
(d); when they do, it generally affects only the individual 
defendant.  In contrast, the legal issue here involves im-
mense sums of money and affect budgetary planning for 
both the state and counties.  State and county govern-
ments need to know, as soon as possible, what their  
[**1323]   [***81]  rights and obligations are; legislators 
considering proposals to deal with the current state and 
county budget crisis need to know how to frame legisla-
tion so it does not violate article XIII B.  The practical 
impact of a decision on the people of this state is also of 
great importance.  The failure of the state to provide full 
subvention funds and the difficulty of the county in fill-
ing the gap translate into inadequate staffing and facili-
ties for treatment of thousands of persons.  Until the con-
stitutional issues are resolved the legal uncertainties may 
inhibit both levels of government from taking the steps 
needed to address this problem.  A delay of several years 
until the Los Angeles case is resolved could result in 
pain, hardship, or even death for many people.  I con-
clude that, whether or not plaintiffs have standing, this 
court should address and resolve the merits of the appeal. 

D. Conclusion as to standing. 

As I have just explained, it is not necessary for 
plaintiffs to have standing for us to be able to decide the 
merits of the appeal.  Nevertheless, I conclude  [*348]  
that plaintiffs have standing both as persons "beneficially 
interested" under Code of Civil Procedure section 1086 
and under the doctrine of Green v. Obledo, supra, 29 
Cal.3d 126, to bring an action to determine whether the 
state has violated its duties under article XIII B.  The 
remedy given local agencies and school districts by Gov-
ernment Code sections 17500- 17630 is, as Government 
Code section 17552 states, the exclusive remedy by 
which those bodies can challenge the state's refusal to 
provide subvention funds, but the statute does not limit 
the remedies available to individual citizens.   
 
III. Merits of the Appeal  

A. State funding of care for MIA's. 

 Welfare and Institutions Code section 17000 re-
quires every county to "relieve and support" all indigent 
or incapacitated residents, except to the extent that such 
persons are supported or relieved by other sources. 7 
From 1971 until 1982, and thus at the time article XIII B 
became effective, counties were not required to pay for 
the provision of health services to MIA's, whose health 
needs were met through the state-funded Medi-Cal pro-
gram.  Since the medical needs of MIA's were fully met 
through other sources, the counties had no duty under 
Welfare and Institutions Code section 17000 to meet 

those needs.  While the counties did make general con-
tributions to the Medi-Cal program (which covered per-
sons other than MIA's) from 1971 until 1978, at the time 
article XIII B became effective in 1980 the counties were 
not required to make any financial contributions to Medi-
Cal.  It is therefore undisputed that the counties were not 
required to provide financially for the health needs of 
MIA's when article XIII B became effective. The state 
funded all such needs of MIA's. 
 

7   Welfare and Institutions Code section 17000 
provides that "[e]very county . . . shall relieve and 
support all incompetent, poor, indigent persons, 
and those incapacitated by age, disease, or acci-
dent, lawfully resident therein, when such per-
sons are not supported and relieved by their rela-
tives or friends, by their own means, or by state 
hospitals or other state or private institutions." 

 In 1982, the Legislature passed Assembly Bill No. 
799 (1981-1982 Reg. Sess.; Stats. 1982, ch. 328, pp. 
1568-1609) (hereafter AB No. 799), which removed 
MIA's from the state-funded Medi-Cal program as of 
January 1, 1983, and thereby transferred to the counties, 
through the County Medical Services Plan which AB No. 
799 created, the financial responsibility to provide health 
services to approximately 270,000 MIA's.  AB No. 799 
required that the counties provide health care for MIA's, 
yet appropriated only 70 percent of what the state would 
have spent on MIA's had those persons remained a state 
responsibility under the Medi-Cal program. 

Since 1983, the state has only partially defrayed the 
costs to the counties of providing health care to MIA's.  
Such state funding to counties was  [*349]  initially rela-
tively constant, generally more than $ 400 million per 
year.  By 1990, however, state  [***82]  funding  
[**1324]  had decreased to less than $ 250 million.  The 
state, however, has always included the full amount of its 
former obligation to provide for MIA's under the Medi-
Cal program in the year preceding July 1, 1980, as part 
of its article XIII B "appropriations limit," i.e., as part of 
the base amount of appropriations on which subsequent 
annual adjustments for cost-of-living and population 
changes would be calculated.  About $ 1 billion has been 
added to the state's adjusted spending limit for popula-
tion growth and inflation solely because of the state's 
inclusion of all MIA expenditures in the appropriation 
limit established for its base year, 1979-1980.  The state 
has not made proportional increases in the sums provided 
to counties to pay for the MIA services funded by the 
counties since January 1, 1983. 

B. The function of article XIII B. 

Our recent decision in County of Fresno v. State of 
California (1991) 53 Cal.3d 482, 486-487 [280 Cal.Rptr. 
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92, 808 P.2d 235] (hereafter County of Fresno), ex-
plained the function of article XIII B and its relationship 
to article XIII A, enacted one year earlier: 

"At the June 6, 1978, Primary Election, article XIII 
A was added to the Constitution through the adoption of 
Proposition 13, an initiative measure aimed at controlling 
ad valorem property taxes and the imposition of new 
'special taxes.' ( Amador Valley Joint Union High Sch. 
Dist. v. State Bd. of Equalization (1978) 22 Cal.3d 208, 
231-232 [149 Cal.Rptr. 239, 583 P.2d 1281].) The con-
stitutional provision imposes a limit on the power of state 
and local governments to adopt and levy taxes.  ( City of 
Sacramento v. State of California (1990) 50 Cal.3d 51, 
59, fn. 1 [266 Cal.Rptr. 139, 785 P.2d 522] (City of Sac-
ramento).) 

"At the November 6, 1979, Special Statewide Elec-
tion, article XIII B was added to the Constitution through 
the adoption of Proposition 4, another initiative measure.  
That measure places limitations on the ability of both 
state and local governments to appropriate funds for ex-
penditures. 

"'Articles XIII A and XIII B work in tandem, to-
gether restricting California governments' power both to 
levy and to spend [taxes] for public purposes.' ( City of 
Sacramento, supra, 50 Cal.3d at p. 59, fn. 1.) 

"Article XIII B of the Constitution was intended . . . 
to provide 'permanent protection for taxpayers from ex-
cessive taxation' and 'a reasonable way to provide disci-
pline in tax spending at state and local levels.' (See 
County of Placer v. Corin (1980) 113 Cal.App.3d 443, 
446 [170 Cal.Rptr. 232], quoting and following Ballot 
Pamp., Proposed Stats. and Amends. to Cal. Const. with 
arguments to voters, Special Statewide Elec. (Nov. 6, 
1979), argument  [*350]  in favor of Prop. 4, p. 18.) To 
this end, it establishes an 'appropriations limit' for both 
state and local governments (Cal. Const., art. XIII B, ß 8, 
subd. (h)) and allows no 'appropriations subject to limita-
tion' in excess thereof (id., ß 2). [8] (See County of Placer 
v. Corin, supra, 113 Cal.App.3d at p. 446.) It defines the 
relevant 'appropriations subject to limitation' as 'any au-
thorization to expend during a fiscal year the proceeds of 
taxes . . . .' (Cal. Const., art. XIII B, ß 8, subd. (b).)" ( 
County of Fresno, supra, 53 Cal.3d at p. 486.) 
 

8   Article XIII B, section 1 provides: "The total 
annual appropriations subject to limitation of the 
state and of each local government shall not ex-
ceed the appropriations limit of such entity of 
government for the prior year adjusted for chang-
es in the cost of living and population except as 
otherwise provided in this Article." 

 Under section 3 of article XIII B the state may 
transfer financial responsibility for a program to a county 

if the state and county mutually agree that the appropria-
tion limit of the state will be decreased and that of the 
county increased by the same amount. 9  [**1325]   
[***83]  Absent such an agreement, however, section 6 
of article XIII B generally precludes the state from 
avoiding the spending limits it must observe by shifting 
to local governments programs and their attendant finan-
cial burdens which were a state responsibility prior to the 
effective date of article XIII B.  It does so by requiring 
that "Whenever the Legislature or any state agency man-
dates a new program or higher level of service on any 
local government, the state shall provide a subvention of 
funds to reimburse such local government for the cost of 
such program or increased level of service . . . ." 10 
 

9   Section 3 of article XIII B reads in relevant 
part: "The appropriations limit for any fiscal year 
. . . shall be adjusted as follows: 

"(a) In the event that the financial responsi-
bility of providing services is transferred, in 
whole or in part . . . from one entity of govern-
ment to another, then for the year in which such 
transfer becomes effective the appropriation limit 
of the transferee entity shall be increased by such 
reasonable amount as the said entities shall mutu-
ally agree and the appropriations limit of the 
transferor entity shall be decreased by the same 
amount.  . . ." 
10   Section 6 of article XIII B further provides 
that the "Legislature may, but need not, provide 
such subvention of funds for the following man-
dates: (a) Legislative mandates requested by the 
local agency affected; (b) Legislation defining a 
new crime or changing an existing definition of a 
crime; or (c) Legislative mandates enacted prior 
to January 1, 1975, or executive orders or regula-
tions initially implementing legislation enacted 
prior to January 1, 1975." None of these excep-
tions apply in the present case. 

 "Section 6 was included in article XIII B in recogni-
tion that article XIII A of the Constitution severely re-
stricted the taxing powers of local governments.  (See 
County of Los Angeles [v. State of California (1987)] 43 
Cal.3d 46, 61 [233 Cal.Rptr. 38, 729 P.2d 202].) The 
provision was intended to preclude the state from shift-
ing financial responsibility for carrying out governmental 
functions onto local entities that were ill equipped to 
handle the task.  (Ibid.; see Lucia Mar Unified School 
Dist. v. Honig, supra, 44 Cal.3d 830, 836, fn. 6.) Specifi-
cally, it was designed to protect the tax  [*351]  revenues 
of local governments from state mandates that would 
require expenditure of such revenues." ( County of Fres-
no, supra, 53 Cal.3d at p. 487.) 
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C. Applicability of article XIII B to health care for 
MIA's. 

The state argues that care of the indigent, including 
medical care, has long been a county responsibility.  It 
claims that although the state undertook to fund this re-
sponsibility from 1979 through 1982, it was merely tem-
porarily (as it turned out) helping the counties meet their 
responsibilities, and that the subsequent reduction in 
state funding did not impose any "new program" or 
"higher level of service" on the counties within the 
meaning of section 6 of article XIII B.  Plaintiffs respond 
that the critical question is not the traditional roles of the 
county and state, but who had the fiscal responsibility on 
November 6, 1979, when article XIII B took effect.  The 
purpose of article XIII B supports the plaintiffs' position. 

As we have noted, article XIII A of the Constitution 
(Proposition 13) and article XIII B are complementary 
measures.  The former radically reduced county reve-
nues, which led the state to assume responsibility for 
programs previously financed by the counties.  Article 
XIII B, enacted one year later, froze both state and coun-
ty appropriations at the level of the 1978-1979 budgets -- 
a year when the budgets included state financing for the 
prior county programs, but not county financing for these 
programs.  Article XIII B further limited the state's au-
thority to transfer obligations to the counties.  Reading 
the two together, it seems clear  that article XIII B was 
intended to limit the power of the Legislature to retrans-
fer to the counties those obligations which the state had 
assumed in the wake of Proposition 13. 

Under article XIII B, both state and county appro-
priations limits are set on the basis of a calculation that 
begins with the budgets in effect when article XIII B was 
enacted.  If the state could transfer to the county a pro-
gram for which the state at that time had full financial 
responsibility, the county could be forced to assume ad-
ditional financial obligations without the right to appro-
priate additional moneys.  The state, at the same time, 
would get credit toward its appropriations limit for ex-
penditures it did not pay.  County taxpayers  [**1326]   
[***84]  would be forced to accept new taxes or see the 
county forced to cut existing programs further; state tax-
payers would discover that the state, by counting expend-
itures it did not pay, had acquired an actual revenue sur-
plus while avoiding its obligation to refund revenues in 
excess of the appropriations limit. Such consequences 
are inconsistent with the purpose of article XIII B. 

Our decisions interpreting article XIII B demonstrate 
that the state's  subvention requirement under section 6 is 
not vitiated simply because the  [*352]  "program" exist-
ed before the effective date of article XIII B.  The alter-
nate phrase of section 6 of article XIII B, "'higher level 
of service[,]' . . . must be read in conjunction with the 

predecessor phrase 'new program' to give it meaning.  
Thus read, it is apparent that the subvention requirement 
for increased or higher level of service is directed to 
state mandated increases in the services provided by 
local agencies in existing 'programs.'" ( County of Los 
Angeles v. State of California (1987) 43 Cal.3d 46, 56 
[233 Cal.Rptr. 38, 729 P.2d 202], italics added.) 

 Lucia Mar Unified School Dist. v. Honig, supra, 44 
Cal.3d 830, presents a close analogy to the present case.  
The state Department of Education operated schools for 
severely handicapped students, but prior to 1979 school 
districts were required by statute to contribute to educa-
tion of those students from the district at the state 
schools.  In 1979, in response to the restrictions on 
school district revenues imposed by Proposition 13, the 
statutes requiring such district contributions were re-
pealed and the state assumed full responsibility for fund-
ing. The state funding responsibility continued until June 
28, 1981, when Education Code section 59300 (hereafter 
section 59300), requiring school districts to share in the-
se costs, became effective. 

The plaintiff districts filed a test claim before the 
commission, contending they were entitled to state reim-
bursement under section 6 of article XIII B.  The com-
mission found the plaintiffs were not entitled to state 
reimbursement, on the rationale that the increase in costs 
to the districts compelled by section 59300 imposed no 
new program or higher level of services.  The trial and 
intermediate appellate courts affirmed on the ground that 
section 59300 called for only an "'adjustment of costs'" 
of educating the severely handicapped, and that "a shift 
in the funding of an existing program is not a new pro-
gram or a higher level of service" within the meaning of 
article XIII B.  ( Lucia Mar Unified School Dist. v. Ho-
nig, supra, 44 Cal.3d at p. 834, italics added.) 

We reversed,  rejecting the state's theories that the 
funding shift to the county of the subject program's costs 
does not constitute a new program. "[There can be no] 
doubt that although the schools for the handicapped have 
been operated by the state for many years, the program 
was new insofar as plaintiffs are concerned, since at the 
time section 59300 became effective they were not re-
quired to contribute to the education of students from 
their districts at such schools.  [para.] . . . To hold, under 
the circumstances of this case, that a shift in funding of 
an existing program from the state to a local entity is not 
a new program as to the local agency would, we think, 
violate the intent underlying section 6 of article XIIIB.  
That article imposed spending limits on state and local 
governments, and it followed by one year the adoption 
by initiative of article XIIIA, which severely limited the 
taxing  [*353]  power of local governments.  . . . [para.] 
The intent of the section would plainly be violated if the 
state could, while retaining administrative control [11] of 

Received
August 26, 2011
Commission on
State Mandates



Page 16 
54 Cal. 3d 326, *; 814 P.2d 1308, **; 

285 Cal. Rptr. 66, ***; 1991 Cal. LEXIS 3745 

programs it has supported with state  [***85]  tax mon-
ey,  [**1327]  simply shift the cost of the programs to 
local government on the theory that the shift does not 
violate section 6 of article XIIIB because the programs 
are not 'new.' Whether the shifting of costs is accom-
plished by compelling local governments to pay the cost 
of entirely new programs created by the state, or by com-
pelling them to accept financial responsibility in whole 
or in part for a program which was funded entirely by 
the state before the advent of article XIIIB, the result 
seems equally violative of the fundamental purpose un-
derlying section 6 of that article." ( Lucia Mar Unified 
School Dist. v. Honig, supra, 44 Cal.3d at pp. 835-836, 
fn. omitted, italics added.) 
 

11   The state notes that, in contrast to the pro-
gram at issue in Lucia Mar, it has not retained 
administrative control over aid to MIA's.  But the 
quoted language from Lucia Mar, while appro-
priate to the facts of that case, was not intended to 
establish a rule limiting article XIII B, section 6, 
to instances in which the state retains administra-
tive control over the program that it requires the 
counties to fund.  The constitutional language 
admits of no such limitation, and its recognition 
would permit the Legislature to evade the consti-
tutional requirement. 

 The state seeks to distinguish Lucia Mar on the 
ground that the education of handicapped children in 
state schools had never been the responsibility of the 
local school district, but overlooks that the local district 
had previously been required to contribute to the cost.  
Indeed the similarities between Lucia Mar and the pre-
sent case are striking.  In Lucia Mar, prior to 1979 the 
state and county shared the cost of educating handi-
capped children in state schools; in the present case from 
1971-1979 the state and county shared the cost of caring 
for MIA's under the Medi-Cal program.  In 1979, follow-
ing enactment of Proposition 13, the state took full re-
sponsibility for both programs.  Then in 1981 (for handi-
capped children) and 1982 (for MIA's), the state sought 
to shift some of the burden back to the counties.  To dis-
tinguish these cases on the ground that care for MIA's is 
a county program but education of handicapped children 
a state program is to rely on arbitrary labels in place of 
financial realities. 

The state presents a similar argument when it points 
to the following emphasized language from Lucia Mar 
Unified School Dist. v. Honig, supra, 44 Cal.3d 830: 
"[B]ecause section 59300 shifts partial financial respon-
sibility for the support of students in the state-operated 
schools from the state to school districts -- an obligation 
the school districts did not have at the time article XIII B 
was adopted -- it calls for plaintiffs to support a 'new 

program' within the meaning of section 6." (P. 836, fn. 
omitted, italics added.) It urges Lucia Mar reached its 
result only because the "program" requiring school dis-
trict funding in that case was not required by statute at 
the effective date of  [*354]  article XIII B.  The state 
then argues that the case at bench is distinguishable be-
cause it contends Alameda County had a continuing ob-
ligation required by statute antedating that effective date, 
which had only been "temporarily" 12 suspended when 
article XIII B became effective. I fail to see the distinc-
tion between a case -- Lucia Mar -- in which no existing 
statute as of 1979 imposed an obligation on the local 
government and one -- this case -- in which the statute 
existing in 1979 imposed no obligation on local govern-
ment. 
 

12   The state's repeated emphasis on the "tempo-
rary" nature of its funding is a form of post hoc 
reasoning.  At the time article XIII B was enact-
ed, the voters did not know which programs 
would be temporary and which permanent. 

 The state's argument misses the salient point.  As I 
have explained, the application of section 6 of article 
XIII B does not depend upon when the program was cre-
ated, but upon who had the burden of funding it when 
article XIII B went into effect.  Our conclusion in Lucia 
Mar that the educational program there in issue was a 
"new" program as to the school districts was not based 
on the presence or absence of any antecedent statutory 
obligation therefor.  Lucia Mar determined that whether 
the program was new as to the districts depended on 
when they were compelled to assume the obligation to 
partially fund an existing program which they had not 
funded at the time article XIII B became effective. 

The state further relies on two decisions, Madera 
Community Hospital v. County of Madera (1984) 155 
Cal.App.3d 136 [201 Cal.Rptr. 768] and Cooke v. Supe-
rior Court (1989) 213 Cal.App.3d 401 [261 Cal.Rptr. 
706], which hold that the county has a statutory obliga-
tion to provide medical care for indigents, but that it need 
not provide precisely  [**1328]   [***86]  the same level 
of  services as the state provided under Medi-Cal. 13 Both 
are correct, but irrelevant to this case. 14 The county's 
obligation to MIA's is defined by Welfare and Institu-
tions Code section 17000, not by the former Medi-Cal 
program. 15 If the  [*355]  state, in transferring an obliga-
tion to the counties, permits them to provide less services 
than the state provided, the state need only pay for the 
lower level of services.  But it cannot escape its respon-
sibility entirely, leaving the counties with a state-
mandated obligation and no money to pay for it. 
 

13   It must, however, provide a comparable level 
of services.  (See Board of Supervisors v. Superi-
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or Court (1989) 207 Cal.App.3d 552, 564 [254 
Cal.Rptr. 905].) 
14   Certain language in Madera Community 
Hospital v. County of Madera, supra, 155 
Cal.App.3d 136, however, is questionable.  That 
opinion states that the "Legislature intended that 
County bear an obligation to its poor and indigent 
residents, to be satisfied from county funds, not-
withstanding federal or state programs which ex-
ist concurrently with County's obligation and al-
leviate, to a greater or lesser extent, County's 
burden." (P. 151.) Welfare and Institutions Code 
section 17000 by its terms, however, requires the 
county to provide support to residents only "when 
such persons are not supported and relieved by 
their relatives or friends, by their own means, or 
by state hospitals or other state or private institu-
tions." Consequently, to the extent that the state 
or federal governments provide care for MIA's, 
the county's obligation to do so is reduced pro 
tanto. 
15   The county's right to subvention funds under 
article XIII B arises because its duty to care for 
MIA's is a state-mandated responsibility; if the 
county had no duty, it would have no right to 
funds.  No claim is made here that the funding of 
medical services for the indigent shifted to Ala-
meda County is not a program "'mandated'" by 
the state; i.e., that Alameda County has any op-
tion other than to pay these costs.  ( Lucia Mar 
Unified School Dist. v. Honig, supra, 44 Cal.3d at 
pp. 836-837.) 

 The state's arguments are also undercut by the fact 
that it continues to use the approximately $ 1 billion in 
spending authority, generated by its previous total fund-
ing of the health care program in question, as a portion of 
its initial base spending limit calculated pursuant to sec-
tions 1 and 3 of article XIII B.  In short, the state may 
maintain here that care for MIA's is a county obligation, 
but when it computes its appropriation limit it treats the 
entire cost of such care as a state program. 
 
IV. Conclusion  

This is a time when both state and county govern-
ments face great financial difficulties.  The counties, 
however, labor under a disability not imposed on the 
state, for article XIII A of the Constitution severely re-
stricts their ability to raise additional revenue.  It is, 
therefore, particularly important to enforce the provisions 
of article XIII B which prevent the state from imposing 
additional obligations upon the counties without provid-
ing the means to comply with these obligations. 

The present majority opinion disserves the public in-
terest.  It denies standing to enforce article XIII B both to 
those persons whom it was designed to protect -- the 
citizens and taxpayers -- and to those harmed by its vio-
lation -- the medically indigent adults. And by its reli-
ance on technical grounds to avoid coming to grips with 
the merits of plaintiffs' appeal, it permits the state to con-
tinue to violate article XIII B and postpones the day 
when the medically indigent will receive adequate health 
care.  
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LONG BEACH UNIFIED SCHOOL DISTRICT, Plaintiff and Appellant, v. THE 
STATE OF CALIFORNIA et al., Defendants and Appellants; MARK H. BLOOD-

GOOD, as Auditor-Controller, etc., et al., Defendants and Respondents 
 

No. B033742  
 

Court of Appeal of California, Second Appellate District, Division Five 
 

225 Cal. App. 3d 155; 275 Cal. Rptr. 449; 1990 Cal. App. LEXIS 1198 
 
 

November 15, 1990  
 
SUBSEQUENT HISTORY:     [***1]  Appellants' peti-
tions for review by the Supreme Court were denied Feb-
ruary 28, 1991.  Lucas, C. J., did not participate therein.   
 
PRIOR HISTORY:    Superior Court of Los Angeles 
County, No. C606020, Robert I. Weil, Judge.   
 
DISPOSITION:    We conclude that because the doc-
trines of collateral estoppel and waiver are inapplicable 
to the facts of this case, the trial court should have al-
lowed State to challenge the decisions of the Board.  
However, we also determine, as a question of law, that 
the Executive Order requires local school boards to pro-
vide a higher level of service than is required constitu-
tionally or by case law and that the Executive Order is a 
reimbursable state mandate pursuant to article XIII B, 
section 6 of the California Constitution.  Former Reve-
nue and Tax Code section 2234 does not provide reim-
bursement of the subject claim.  Based on uncontradicted 
evidence, we modify the decision of the trial court by 
striking as sources of reimbursement the Special Fund 
for Economic Uncertainties "or similarly designated ac-
counts." We also modify the judgment to include charg-
ing orders against certain funds appropriated through 
subsequent budget acts.  We affirm the decision of the 
trial court that the Fines [***2]  and Forfeitures Funds 
are not "reasonably available" to satisfy the Claim.  Fi-
nally, we remand the matter to the trial court to deter-
mine whether at the time of its order, unexpended, unen-
cumbered funds sufficient to satisfy the judgment re-
mained in the approved budget line item account num-
bers.  The trial court is also directed to determine this 
same issue with respect to the charging order.  The 
judgment is affirmed as modified.  Each party is to bear 
its own costs on appeal.   

 
 
SUMMARY:  
 
CALIFORNIA OFFICIAL REPORTS SUMMARY  

A school district filed a claim with the state Board of 
Control asserting that its expenditures related to its ef-
forts to alleviate racial and ethnic segregation in its 
schools had been mandated by the state through an exec-
utive order (in the form of regulations issued by the state 
Department of Education) and were reimbursable pursu-
ant to former Rev. & Tax. Code, ß 2234, and Cal. Const., 
art. XIII B, ß 6. The board approved the claim, but the 
Legislature deleted the requested funding from an appro-
priations bill and enacted a "finding" that the executive 
order did not impose a statemandated local program. The 
district then filed a petition to compel reimbursement 
pursuant to Code Civ. Proc., ß 1085, and a complaint for 
declaratory relief. The trial court ruled that the doctrines 
of administrative collateral estoppel and waiver prevent-
ed the state from challenging the board's decisions. The 
court's judgment in favor of the district identified certain 
funds previously appropriated by the Legislature as "rea-
sonably available" for reimbursement of the claimed 
expenditures. (Superior Court of Los Angeles County, 
No. C606020, Robert I. Weil, Judge.) 

The Court of Appeal modified the trial court's deci-
sion by striking as sources of reimbursement the Special 
Fund for Economic Uncertainties "or similarly designat-
ed accounts," and by including charging orders against 
certain funds appropriated through subsequent budget 
acts. The court affirmed the judgment as so modified and 
remanded to the trial court to determine whether at the 
time of its order, there were, in the funds from which 
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reimbursement could properly be paid, unexpended, un-
encumbered funds sufficient to satisfy the judgment. The 
court held that since the doctrines of collateral estoppel 
and waiver were inapplicable to the facts of the case, the 
trial court should have allowed the state to challenge the 
board's decisions. However, the court also held that the 
executive order required local school boards to provide a 
higher level of service than is required constitutionally or 
by case law and that the order was a reimbursable state 
mandate pursuant to Cal. Const., art. XIII B, ß 6. The 
court further held that former Rev. & Tax. Code, ß 2234, 
did not provide reimbursement of the subject claim. 
(Opinion by Lucas, P. J., with Ashby and Boren, JJ., 
concurring.)  
 
HEADNOTES  
 
CALIFORNIA OFFICIAL REPORTS HEAD-
NOTES 
Classified to California Digest of Official Reports, 3d 
Series   
 
(1a) (1b) (1c) (1d) Judgments ß 88--Collateral Estop-
pel--Finality of Judgment--Administrative Order--
Where Appeal Still Possible.  --In an action by a school 
district against the state to compel the state to reimburse 
the district for expenditures related to its efforts to allevi-
ate racial and ethnic segregation, the doctrine of adminis-
trative collateral estoppel was inapplicable and did not 
prevent the state from litigating whether the state Board 
of Control properly considered the subject claim and 
whether the claim was reimbursable. The board had ap-
proved the claim but the Legislature had deleted the re-
quested funding from an appropriations bill. The board's 
decisions were administratively final, for collateral es-
toppel purposes, since no party requested reconsideration 
within the applicable 10-day period, and no statute or 
regulation provided for further consideration of the mat-
ter by the board. However, a decision will not be given 
collateral estoppel effect if an appeal has been taken or if 
the time for such appeal has not lapsed. The applicable 
statute of limitations for review of the board's decisions 
was three years, and the school district's action was filed 
before this period lapsed. 
 
(2) Judgments ß 88--Collateral Estoppel--Finality of 
Judgment.  --Collateral estoppel precludes a party from 
relitigating in a subsequent action matters previously 
litigated and determined. The traditional elements of 
collateral estoppel include the requirement that the prior 
judgment be "final." 
 
(3a) (3b) Administrative Law ß 81--Judicial Review 
and Relief--Finality of Administrative Action--For 
Collateral Estoppel Purposes.  --Finality for the pur-

poses of administrative collateral estoppel may be under-
stood as a two-step process: the decision must be final 
with respect to action by the administrative agency, and 
the decision must have conclusive effect. A decision 
attains the requisite administrative finality when the 
agency has exhausted its jurisdiction and possesses no 
further power to reconsider or rehear the claim. To have 
conclusive effect, the decision must be free from direct 
attack. 
 
(4) Limitation of Actions ß 30--Commencement of 
Period.  --A statute of limitations commences to run at 
the point where a cause of action accrues and a suit may 
be maintained thereon. 
 
(5a) (5b) (5c) Estoppel and Waiver ß 23--Waiver--
State's Right to Contest Board of Control's Findings 
as to State-mandated Costs.  --In an action by a school 
district against the state to compel the state to reimburse 
the district for expenditures related to its efforts to allevi-
ate racial and ethnic segregation, the doctrine of waiver 
did not preclude the state from contesting the state Board 
of Control's previous findings that the subject claim was 
reimbursable (the Legislature subsequently deleted the 
requested funding from an appropriations bill). The stat-
ute of limitations applicable to an appeal by the state 
from the board's decisions had not run at the time the 
state raised its affirmative defenses in the district's ac-
tion, and this assertion of defenses was inconsistent with 
an intent on the state's part to waive its right to contest 
the board's decisions. 
 
(6) Estoppel and Waiver ß 19--Waiver--Requisites.  --
A waiver occurs when there is an existing right, actual or 
constructive knowledge of its existence, and either an 
actual intention to relinquish it, or conduct so incon-
sistent with an intent to enforce the right as to induce a 
reasonable belief that it has been waived. Ordinarily the 
issue of waiver is a question of fact that is binding on the 
appellate court if the determination is supported by sub-
stantial evidence. However, the question is one of law 
when the evidence is not in conflict and is susceptible of 
only one reasonable inference. 
 
(7) Estoppel and Waiver ß 6--Equitable Estoppel--
Challenge to State Board of Control's Findings as to 
State-mandated Costs--Absence of Confidential Rela-
tionship.  --In an action by a school district against the 
state to compel the state to reimburse the district for ex-
penditures related to its efforts to alleviate racial and 
ethnic segregation, the state was not equitably estopped 
from challenging the state Board of Control's decisions 
finding that the subject claim was reimbursable as a 
state-mandated cost (the Legislature subsequently delet-
ed the requested funding from an appropriations bill). In 
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the absence of a confidential relationship, the doctrine of 
equitable estoppel is inapplicable where there is a mis-
take of law. There was no confidential relationship, and 
since the statute of limitations did not bar the state from 
litigating the mandate and reimbursability issues, the 
doctrine was inapplicable. 
 
(8) Appellate Review ß 145--Function of Appellate 
Court--Questions of Law.  --On appeal by the state in 
an action by a school district to compel the state to reim-
burse the district for expenditures related to its efforts to 
alleviate racial and ethnic segregation, the appellate 
court's conclusion that the trial court erred in failing to 
consider the merits of the state's challenge to the state 
Board of Control's decisions that the subject claims were 
reimbursable as state-mandated costs did not require that 
the matter be remanded to the trial court for a full hear-
ing, since the question of whether a cost is state-
mandated is one of law. 
 
(9a) (9b) (9c) Schools ß 4--School Districts; Financ-
ing; Funds--Reimbursement of State-mandated 
Costs--Desegregation Expenditures.  --A school dis-
trict was entitled to reimbursement pursuant to Cal. 
Const., art. XIII B, ß 6 (reimbursement of local govern-
ments for state-mandated costs or increased levels of 
service), for expenditures related to its efforts to alleviate 
racial and ethnic segregation in its schools, since an ex-
ecutive order (in the form of regulations issued by the 
state Department of Education) required a higher level of 
service and constituted a state mandate. The require-
ments of the order went beyond constitutional and case 
law requirements in that they required specific actions to 
alleviate segregation. Although under Cal. Const., art. 
XIII B, ß 6, subd. (c), the state has discretion whether to 
reimburse pre-1975 mandates that are either statutes or 
executive orders implementing statutes, it cannot be in-
ferred from this exception that reimbursability is other-
wise dependent on the form of the mandate. Further, the 
district's claim was not defeated by Gov. Code, ßß 17561 
and 17514, limiting reimbursement to certain costs in-
curred after July 1, 1980, the effective date of Cal. 
Const., art. XIII B, since the limitations contained in 
those sections are confined to the exception contained in 
Cal. Const., art. XIII B, ß 6, subd. (c). 
 
(10) State of California ß 11--Fiscal Matters--
Reimbursement to Local Governments for State-
mandated Costs.  --The subvention requirement of Cal. 
Const., art. XIII B, ß 6 (reimbursement of local govern-
ments for state-mandated costs or increased levels of 
service), is directed to state-mandated increases in the 
services provided by local agencies in existing "pro-
grams." The drafters and electorate had in mind the 
commonly understood meaning of the term--programs 

that carry out the governmental function of providing 
services to the public, or laws that, to implement a state 
policy, impose unique requirements on local govern-
ments and do not apply generally to all residents and 
entities in the state. 

[See 9 Witkin, Summary of Cal. Law (9th ed. 1989) 
Taxation, ß 123.] 
 
(11) Constitutional Law ß 13--Construction of Consti-
tutions--Language of Enactments.  --In construing a 
constitutional provision enacted by the voters, a court 
must determine the intent of the voters by first looking to 
the language itself, which should be construed in accord-
ance with the natural and ordinary meaning of its words. 
 
(12) State of California ß 11--Fiscal Matters--
Reimbursement to Local Governments for State-
mandate Costs--Executive Order as Mandate.  --In 
Cal. Const., art. XIII B, ß 6 (reimbursement of local gov-
ernments for state-mandated costs or increased levels of 
service), "mandates" means "orders" or "commands," 
concepts broad enough to include executive orders as 
well as statutes. The concern that prompted the inclusion 
of ß 6 in art. XIII B was the perceived attempt by the 
state to enact legislation or adopt administrative orders 
creating programs to be administered by local agencies, 
thereby transferring to those agencies the fiscal responsi-
bility for providing services that the state believed should 
be extended to the public. It is clear that the primary 
concern of the voters was the increased financial burdens 
being shifted to local government, not the form in which 
those burdens appeared. 
 
(13) Administrative Law ß 88--Judicial Review and 
Relief--Exhaustion of Administrative Remedies--
Claim by School District for Reimbursement of State-
mandated Costs.  --A school district did not fail to ex-
haust its administrative remedies in seeking reimburse-
ment for expenditures related to its efforts to alleviate 
racial and ethnic segregation, based on its claim that the 
expenditures were mandated by a state executive order, 
where the state Board of Control approved the district's 
reimbursement claim, even though the state Commission 
on State Mandates subsequently succeeded to the func-
tions of the board and the district never made a claim to 
the commission. The board's decisions in favor of the 
district became administratively final before the commis-
sion was in place, and there was no evidence that the 
commission did not consider these decisions by the 
board to be final. Although the commission was given 
jurisdiction over all claims that had not been included in 
a local government claims bill enacted before January 1, 
1985, the subject claim was included in such a bill 
(which was signed into law only after the recommended 
appropriation was deleted). Under the statutory scheme, 

Received
August 26, 2011
Commission on
State Mandates



Page 4 
225 Cal. App. 3d 155, *; 275 Cal. Rptr. 449, **; 

1990 Cal. App. LEXIS 1198, *** 

the district pursued the only relief that a disappointed 
claimant at such a juncture could pursue--an action in 
declaratory relief to declare an executive order void or 
unenforceable and to enjoin its enforcement. There was 
no requirement to seek further administrative review. 
 
(14) Courts ß 20--Subject Matter Jurisdiction--When 
Issue May Be Raised.  --Lack of subject matter jurisdic-
tion may be raised at any time. 
 
(15a) (15b) Schools ß 4--School Districts; Financing; 
Funds--Reimbursement of State-mandated Costs--
Desegregation Expenditures--Applicability of Statute 
Requiring Reimbursement of Subsequently Mandat-
ed Costs.  --A school district was not entitled to reim-
bursement on the basis of former Rev. & Tax. Code, ß 
2234 (reimbursement of school district for costs it is in-
curring that are subsequently mandated by a state), for 
expenditures related to its efforts to alleviate racial and 
ethnic segregation in its schools, since the executive or-
der (in the form of regulations issued by the state De-
partment of Education) that required the district to take 
specific actions to alleviate segregation fell outside the 
purview of ß 2234. The "subsequently mandated" provi-
sion of ß 2234 originally was contained in sections that 
set forth specific date limitations, and the Legislature 
likewise intended to limit claims made pursuant to ß 
2234. The use of the language "subsequently mandated" 
merely describes an additional circumstance in which the 
state will reimburse costs. Since the executive order fell 
outside the January 1, 1978, limits set by Rev. & Tax. 
Code, ß 2207.5, Rev. & Tax. Code, ß 2234, did not pro-
vide reimbursement to the district. 
 
(16) Statutes ß 39--Construction--Giving Effect to 
Statute--Conformation of Parts.  --A statute should be 
construed with reference to the whole system of law of 
which it is a part in order to ascertain the intent of the 
Legislature. The legislative history of the statute may be 
considered in ascertaining legislative design. 
 
(17a) (17b) (17c) Constitutional Law ß 40--
Distribution of Governmental Powers--Judicial Pow-
er--Appropriation of Funds--Reimbursement of 
State-mandated Costs.  --In an action by a school dis-
trict against the state to compel the state to reimburse the 
district for expenditures related to its efforts to alleviate 
racial and ethnic segregation, the trial court's award of 
reimbursement to the district, on the ground that the dis-
trict's expenditures were mandated by an executive order, 
from appropriated funds and specified budgets and ac-
counts did not constitute an invasion of the province of 
the Legislature or a judicial usurpation of the republican 
form of government guaranteed by U.S. Const., art. IV, ß 
4, except insofar as it designated the Special Fund for 

Economic Uncertainties as a source for reimbursement. 
The specified line item accounts for the Department of 
Education, the Commission on State Mandates, and the 
Reserve for Contingencies and Emergencies provided 
funds for a broad range of activities similar to those 
specified in the executive order and thus were reasonably 
available for reimbursement. However, remand to the 
trial court was necessary to determine whether these 
sources contained sufficient unexhausted funds to cover 
the award. 
 
(18) Constitutional Law ß 40--Distribution of Gov-
ernmental Powers--Judicial Power--Appropriation of 
Funds.  --A court cannot compel the Legislature either to 
appropriate funds or to pay funds not yet appropriated. 
However, no violation of the separation of powers doc-
trine occurs when a court orders appropriate expenditures 
from already existing funds. The test is whether such 
funds are reasonably available for the expenditures in 
question. Funds are "reasonably available" for reim-
bursement of local government expenditures when the 
purposes for which those funds were appropriated are 
generally related to the nature of costs incurred. There is 
no requirement that the appropriation specifically refer to 
the particular expenditure, nor must past administrative 
practice sanction coverage from a particular fund. 
 
(19) Appellate Review ß 162--Modification--To Add 
Charge Order.  --An appellate court is empowered to 
add a directive that a trial court order be modified to in-
clude charging orders against funds appropriated by sub-
sequent budgets acts. 
 
(20) Schools ß 4--School Districts; Financing; Funds--
Reimbursement of State-mandated Costs--
Desegregation Expenditures--Effect of Legislative 
Finding That Costs Not State-mandated.  --A school 
district was entitled to reimbursement pursuant to Cal. 
Const., art. XIII B, ß 6 (reimbursement of local govern-
ments for state-mandated costs or increased levels of 
service), for expenditures related to its efforts to alleviate 
racial and ethnic segregation in its schools, notwithstand-
ing that after the state Board of Control approved the 
district's reimbursement claim, the Legislature enacted a 
"finding" that the executive order requiring the district to 
undertake desegregation activities did not impose a state-
mandated local program. Unsupported legislative dis-
claimers are insufficient to defeat reimbursement. The 
district had a constitutional right to reimbursement, and 
the Legislature could not limit that right. 
 
(21) Schools ß 4--School Districts; Financing; Funds--
Reimbursement of State-mandated Costs--
Desegregation Expenditures--Department of Educa-
tion Budget as Source.  --In an action by a school dis-
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trict against the state to compel the state to reimburse the 
district for expenditures related to its efforts to alleviate 
racial and ethnic segregation, the trial court, after finding 
that the executive order requiring the district to under-
take desegregation activities was a reimbursable state 
mandate, did not err in ordering reimbursement to take 
place in part from the state Department of Education 
budget. Logic dictated that department funding be the 
initial and primary source for reimbursement: given the 
fact that the executive order was issued by the depart-
ment, the evidence overwhelmingly supported the trial 
court's finding of a general relationship between the de-
partment budget items and the reimbursable expendi-
tures. 
 
(22) Interest ß 8--Rate--Reimbursement of School 
District's State-mandated Costs.  --In an action by a 
school district against the state to compel the state to 
reimburse the district for expenditures related to its ef-
forts to alleviate racial and ethnic segregation, the trial 
court, after finding that the executive order requiring the 
district to undertake desegregation activities was a reim-
bursable state mandate, did not err in awarding the dis-
trict interest at the legal rate (Cal. Const., art. XV, ß 1, 
par. (2)), rather than at the rate of 6 percent per annum 
pursuant to Gov. Code, ß 926.10. Gov. Code, ß 926.10, 
is part of the California Tort Claims Act (Gov. Code, ß 
900 et seq.), which provides a statutory scheme for the 
filing of claims against public entities for alleged inju-
ries. It makes no provision for claims for reimbursement 
for state-mandated expenditures. 
 
(23) Schools ß 4--School Districts; Financing; Funds--
Reimbursement of State-mandated Costs--
Desegregation Expenditures--County Fines and For-
feitures Funds as Source.  --In an action by a school 
district against the state to compel the state to reimburse 
the district for expenditures related to its efforts to allevi-
ate racial and ethnic segregation, the trial court, after 
finding that the executive order requiring the district to 
undertake desegregation activities was a reimbursable 
state mandate, did not err in determining that moneys in 
the Fines and Forfeiture Funds in the custody and pos-
session of the county auditor-controller for transfer to the 
state treasury were not reasonably available for reim-
bursement purposes. There was no evidence in the record 
showing the use of those funds once they were transmit-
ted to the state, nor was there any evidence indicating 
that those funds were then reasonably available to satisfy 
the district's claim. It could not be concluded as a matter 
of law that a general relationship existed between the 
funds and the nature of the costs incurred pursuant to the 
executive order. Further, there was no ground on which 
the funds could be made available to the district while in 
the possession of the auditor-controller.   
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JUDGES: Opinion by Lucas, P. J., with Ashby and Bor-
en, JJ., concurring.   
 
OPINION BY: LUCAS  
 
OPINION 

 [*163]   [**454]  Introduction 

Long Beach Unified School District (LBUSD) filed 
a claim with the Board of Control of the State of Califor-
nia [***3]  (Board), asserting that certain expenditures 
related to its efforts to alleviate racial and ethnic segrega-
tion in its schools had been mandated by the state 
through regulations (Executive Order) issued by the De-
partment of Education (DOE) and were  [*164]  reim-
bursable pursuant to former Revenue and Taxation Code 
section 2234 and article XIII B, section 6 of the Califor-
nia Constitution.  The Board eventually approved the 
claim and reported to the Legislature its recommendation 
that funds be appropriated to cover the statewide esti-
mated costs of compliance with the Executive Order.  
When the Legislature deleted the requested funding from 
an appropriations bill, LBUSD filed a petition to compel 
reimbursement ( Code Civ. Proc., ß 1085) and complaint 
for declaratory relief.  The trial court held that the doc-
trines of administrative collateral estoppel and waiver 
prevented the state from challenging the decisions of the 
Board, and it gave judgment to LBUSD.  It also ruled 
that certain funds previously appropriated by the Legisla-
ture were "reasonably available" for reimbursement of 
the claimed expenditures, subject to audit by the state 
Controller. 

We conclude that the doctrines of collateral [***4]  
estoppel and waiver are inapplicable to the facts of this 
case.  However, we determine as a question of law that 
the Executive Order requires local school boards to pro-
vide a higher level of service than is required either con-
stitutionally or by case law and that the Executive Order 
is a reimbursable state mandate pursuant to article XIII 
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B, section 6 of the California Constitution.  We also de-
cide that former Revenue and Taxation Code section 
2234 does not provide for reimbursement of the claim. 

Based on uncontradicted evidence, we modify the 
decision of the trial court regarding which budget line 
item account numbers provide "reasonably available" 
funds to reimburse LBUSD for appropriate expenditures 
under the claim.  We further modify the decision to in-
clude charging orders against funds appropriated by sub-
sequent budget acts.  Finally, we remand the matter to 
the trial court to determine whether at the time of its or-
der unexpended, unencumbered funds sufficient to satis-
fy the judgment remained in the approved budget line 
item account numbers.  The trial court must resolve this 
same issue with respect to the charging order. 

 [**455]  Background and Procedural History 

The California Property [***5]  Tax Relief Act of 
1972 (Stats. 1972, ch. 1406, ß 1, p. 2931) limited the 
power of local governmental entities to levy property 
taxes.  It also mandated that when the state requires such 
entities to provide a new program or higher level of ser-
vice, the state must reimburse those costs.  Over time, 
amendments to the California Constitution and numerous 
legislative changes impacted both the right and proce-
dure for obtaining reimbursement. 

 [*165]  Sometime prior to September 8, 1977, 
LBUSD, at its option, voluntarily began to incur substan-
tial costs to alleviate the racial and ethnic segregation of 
students within its jurisdiction. 

On or about the above date, DOE adopted certain 
regulations which added sections 90 through 101 to title 
5 of the California Administrative Code, effective Sep-
tember 16, 1977.  We refer to these regulations as the 
Executive Order. 

The Executive Order and related guidelines for im-
plementation required in part that school districts which 
identified one or more schools as either having or being 
in danger of having segregation of its minority students 
"shall, no later than January 1, 1979, and each four years 
thereafter, develop and adopt a reasonably feasible 
[***6]  plan for the alleviation and prevention of racial 
and ethnic segregation of minority students in the dis-
trict." 

On or about June 4, 1982, LBUSD submitted a "test 
claim" (Claim) 1 to the Board for reimbursement of $ 
9,050,714 -- the total costs which LBUSD claimed it had 
incurred during fiscal years 1977-1978 through 1981-
1982 for activities required by the Executive Order and 
guidelines. LBUSD cited former Revenue and Taxation 
Code section 2234 as authority for the requested reim-
bursement, asserting that the costs had been "subsequent-
ly mandated" by the state. 2 

 
1   Former Revenue and Taxation Code section 
2218 defines "test claim" as "the first claim filed 
with the State Board of Control alleging that a 
particular statute or executive order imposes a 
mandated cost on such local agency or school 
district." (Stats. 1980, ch. 1256, ß 7, p. 4249.) 
2   All statutory references are to the Revenue 
and Taxation Code unless otherwise stated. 

Former section 2234 provided: "If a local 
agency or a school district, at its option, has been 
incurring costs which are subsequently mandated 
by the state, the state shall reimburse the local 
agency or school district for such costs incurred 
after the operative date of such mandate." (Stats. 
1980, ch. 1256, ß 11, pp. 4251-4252.) 

 [***7]  The Board denied the Claim on the grounds 
that it had no jurisdiction to accept a claim filed under 
section 2234.  LBUSD petitioned superior court for re-
view of the Board decision.  ( Code Civ. Proc., ß 
1094.5.) That court concluded the Board had jurisdiction 
to accept a section 2234 claim and ordered it to hear the 
matter on its merits.  The Board did not appeal this deci-
sion. 

On February 16, 1984, the Board conducted a hear-
ing to consider the Claim.  LBUSD presented written and 
oral argument that the Claim was reimbursable pursuant 
to section 2234 and, in addition, under article XIII B, 
section 6 of the California Constitution.  DOE and the 
State Department  [*166]  of Finance (Finance) partici-
pated in the hearing. 3 The Board concluded that the Ex-
ecutive Order constituted a state mandate. On April 26, 
1984, the Board adopted parameters and guidelines pro-
posed by LBUSD for reimbursement of the expenditures. 
No state entity either sought reconsideration of the Board 
decisions,  [**456]  available pursuant to former section 
633.6 of the California Administrative Code, 4 or peti-
tioned for judicial review. 5 
 

3   The DOE recommended that the Claim be de-
nied on the grounds that the requirements of the 
Executive Order were constitutionally mandated 
and court ordered and because the Executive Or-
der was effective prior to January 1, 1978 (issues 
discussed post).  However, counsel for the DOE 
expressed dismay that school districts which had 
voluntarily instituted desegregation programs had 
been having problems receiving funding from the 
Legislature, while schools which had been forced 
to do so had been receiving "substantial amounts 
of money." 

A spokesman from Finance recalled there 
had been some doubt whether the Board had ju-
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risdiction to hear a 2234 claim.  He stated that, 
assuming the Board did have jurisdiction, the Ex-
ecutive Order contained at least one state man-
date, which possibly consisted of administrative 
kinds of tasks related to the identification of 
"problem areas and the like." 

 [***8]  
4   Former section 633.6 of the California Admin-
istrative Code (now renamed California Code of 
Regulations) provided in relevant part: "(b) Re-
quest for Reconsideration. [para.] (1) A request 
for reconsideration of a Board determination on a 
specific test claim . . . shall be filed, in writing, 
with the Board of Control, no later than ten (10) 
days after any determination regarding the claim 
by the Board . . . ." (Title 2, Cal. Admin. Code) 
5   Former section 2253.5 provided: "A claimant 
or the state may commence a proceeding in ac-
cordance with the provisions of Section 1094.5 of 
the Code of Civil Procedure to set aside a deci-
sion of the Board of Control on the grounds that 
the board's decision is not supported by substan-
tial evidence.  The court may order the board to 
hold another hearing regarding such claim and 
may direct the board on what basis the claim is to 
receive a rehearing." (Stats. 1978, ch. 794, ß 8, p. 
2551.) 

In December 1984, pursuant to former section 2255, 
the Board reported to the Legislature the number of 
mandates it had found and the estimated statewide costs 
of each mandate.  [***9]  With respect to the Executive 
Order mandate, the Board adopted an estimate by Fi-
nance that reimbursement of school districts, including 
LBUSD, for costs expended in compliance with the Ex-
ecutive Order would total $ 95 million for fiscal years 
1977-1978 through 1984-1985.  The Board recommend-
ed that the Legislature appropriate that amount. 

Effective January 1, 1985, the Commission on State 
Mandates (Commission) succeeded to the functions of 
the Board.  ( Gov. Code, ßß 17525, 17630.) 

On March 4, 1985, Assembly Bill No. 1301 was in-
troduced.  It included an appropriation of $ 95 million to 
the state controller "for payment of claims of school dis-
tricts seeking reimbursable state-mandated costs incurred 
pursuant to [the Executive Order] . . . ." On June 27, the 
Assembly amended the bill by deleting this $ 95 million 
appropriation and adding a  [*167]  "finding" that the 
Executive Order did not impose a state-mandated local 
program. 6 On September 28, 1985, the Governor ap-
proved the bill as amended. 
 

6   Former Section 2255 provided in part: "(b) If 
the Legislature deletes from a local government 
claims bill funding for a mandate imposed either 

by legislation or by a regulation . . . , it may take 
one of the following courses of action: (1) In-
clude a finding that the legislation or regulation 
does not contain a mandate . . . ." (Stats. 1982, ch. 
1638, ß 7, p. 6662.) 

 [***10]  On June 26, 1986, LBUSD petitioned for 
writ of mandate ( Code Civ. Proc., ß 1085) and filed a 
complaint for declaratory relief against defendants State 
of California; Commission; Finance; DOE; holders of the 
offices of State Controller and State Treasurer and holder 
of the office of Auditor-Controller of the County of Los 
Angeles, and their successors in interest.  LBUSD re-
quested issuance of a writ of mandate commanding the 
respondents to comply with section 2234 (fn. 2, ante) 7 
and, in an amended petition, its successor, Government 
Code section 17565, and with California Constitution, 
article XIII B, section 6. 8 It further requested respond-
ents to reimburse LBUSD $ 24,164,593 for fiscal years 
1977-1978 through 1982-1983, $ 3,850,276 for fiscal 
years 1983-1984 and 1984-1985, and accrued interest, 
for activities mandated by the Executive Order. 
 

7   The language of Government Code section 
17565 is nearly identical to that of section 2234 
(fn. 2, ante), and provides: "If a local agency or a 
school district, at its option, has been incurring 
costs which are subsequently mandated by the 
state, the state shall reimburse the local agency or 
school district for those costs incurred after the 
operative date of the mandate." (Stats. 1986, ch. 
879, ß 10, p. 3043.) 

 [***11]  
8   Article XIII B, section 6 provides in pertinent 
part: "Whenever the Legislature or any state 
agency mandates a new program or higher level 
of service on any local government, the state shall 
provide a subvention of funds to reimburse such 
local government for the costs of such program or 
increased level of service . . . ." 

The trial court let stand the conclusion of the Board 
that the Executive Order constituted a reimbursable state 
mandate and ruled in favor of LBUSD.  No party re-
quested a statement of decision. 

The judgment stated that the Executive Order consti-
tuted a reimbursable state mandate which state entities 
could not challenge because of the doctrines of adminis-
trative collateral estoppel and waiver.  It provided that 
certain previously appropriated  [**457]  funds were 
"'reasonably available'" to reimburse LBUSD for its 
claimed expenditures, applicable interest, and court 
costs.  The judgment also stated that funds denominated 
the "Fines and Forfeitures Funds," under the custody of 
the Auditor-Controller of the County of Los Angeles, 
were not reasonably available. The judgment further de-
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creed [***12]  that the State Controller retained the right 
to audit the claims and records of LBUSD to verify the 
amount of the reimbursement award sum. 

 [*168]  State respondents (State) and DOE separate-
ly filed timely notices of appeal, and LBUSD cross-
appealed. 9 
 

9   Although an "Amended Notice to Prepare 
Clerk's Transcript" filed by DOE on April 11, 
1988, requests the clerk of the superior court to 
incorporate in the record its notice of appeal filed 
April 1, 1988, this latter document does not ap-
pear in the record before us, and the original ap-
parently is lost within the court system.  Re-
spondent LBUSD received a copy of the notice 
on April 4, 1988. 

Discussion 

State asserts that neither the doctrine of collateral es-
toppel nor the doctrine of waiver is applicable to this 
case, the costs incurred by LBUSD are not reimbursable, 
and the remedy authorized by the trial court is incon-
sistent with California law and invades the province of 
the Legislature, a violation of article IV, section 4 of the 
United States Constitution. 

The  [***13]  thrust of the DOE appeal is that its 
budget is not an appropriate source of funding for the 
reimbursement. 

LBUSD has argued in its cross-appeal that an addi-
tional source of funding, the "Fines and Forfeiture 
Funds," should be made available for reimbursement of 
its costs and, in supplementary briefing, requests this 
court to order a modification of the judgment to include 
as "reasonably available funding" specific line item ac-
counts from the 1988-1989 and 1989-1990 state budgets. 
 
I. State Not Barred From Challenging Decisions of the 
Board  
 
A. Administrative Collateral Estoppel  

(1a) State first contends that the doctrine of adminis-
trative collateral estoppel is not applicable to the facts of 
this case and does not prevent State from litigating 
whether the Board properly considered the subject claim 
and whether the claim is reimbursable. 
 

  
(2) Collateral estoppel precludes a party from relitigating 
in a subsequent action matters previously litigated and 
determined.  ( Teitelbaum Furs, Inc. v. Dominion Ins. 
Co., Ltd. (1962) 58 Cal.2d 601, 604 [25 Cal.Rptr. 559, 
375 P.2d 439].) The traditional elements of collateral 

estoppel include the requirement [***14]  that the prior 
judgment be "final." (Ibid.) 
 

  
(3a) Finality for the purposes of administrative collateral 
estoppel may be understood as a two-step process: (1) 
the decision must be final with  [*169]  respect to action 
by the administrative agency (see Code Civ. Proc., ß 
1094.5, subd. (a)); and (2) the decision must have con-
clusive effect ( Sandoval v. Superior Court (1983) 140 
Cal.App.3d 932, 936-937 [190 Cal.Rptr. 29]). 

A decision attains the requisite administrative finali-
ty when the agency has exhausted its jurisdiction and 
possesses "no further power to reconsider or rehear the 
claim.  [Fn. omitted.]" ( Chas. L. Harney, Inc. v. State of 
California (1963) 217 Cal.App.2d 77, 98 [31 Cal.Rptr. 
524].)  
  
(1b) In the case at bar, former section 633.6 of the Ad-
ministrative Code provided a 10-day period during which 
any party could request reconsideration of any Board 
determination (fn. 4, ante).  The Board decided on Feb-
ruary 16, 1984, that the Executive Order constituted a 
state mandate, and on April 26, 1984, it adopted parame-
ters and guidelines for the reimbursement of the claimed 
expenditures. No party requested [***15]  reconsidera-
tion, no statute or regulation provided for further consid-
eration of the matter by the Board (see, e.g., Olive Prora-
tion etc. Com. v. Agri. etc. Com. (1941) 17 Cal.2d 204, 
209 [109 P.2d 918]), and the decisions became adminis-
tratively final on February  [**458]  27, 1984, and May 
7, 1984, respectively 10 ( Ziganto v. Taylor (1961) 198 
Cal.App.2d 603, 607 [18 Cal.Rptr. 229]). 
 

10   We take judicial notice pursuant to Evidence 
Code section 452, subdivision (h), that February 
26, 1984, and May 6, 1984, fall on Sundays. 

  
(3b) Next, the decision must have conclusive effect.  ( 
Sandoval v. Superior Court, supra, 140 Cal.App.3d 932, 
936-937.) In other words, the decision must be free from 
direct attack.  ( People v. Sims (1982) 32 Cal.3d 468, 486 
[186 Cal.Rptr. 77, 651 P.2d 321].) A direct attack on an 
administrative decision may be made by appeal to the 
superior court for review [***16]  by petition for admin-
istrative mandamus.  ( Code Civ. Proc., ß 1094.5.)  
  
(1c) A decision will not be given collateral estoppel ef-
fect if such appeal has been taken or if the time for such 
appeal has not lapsed.  ( Sandoval v. Superior Court, 
supra, 140 Cal.App.3d at pp. 936-937; Producers Dairy 
Delivery Co. v. Sentry Ins. Co. (1986) 41 Cal.3d 903, 
911 [226 Cal.Rptr. 558, 718 P.2d 920].) The applicable 
statute of limitations for such review in the case at bar is 
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three years.  ( Carmel Valley Fire Protection Dist. v. 
State of California (1987) 190 Cal.App.3d 521, 534 [234 
Cal.Rptr. 795]; Green v. Obledo (1981) 29 Cal.3d 126, 
141, fn. 10 [172 Cal.Rptr. 206, 624 P.2d 256].)  
  
(4) A statute of limitations commences to run at the point 
where a cause of action accrues and a suit may be main-
tained thereon.  ( Dillon v. Board of Pension Comm'rs. 
(1941) 18 Cal.2d 427, 430 [116 P.2d 37, 136 A.L.R. 
800].) 

(1d) In the instant case, State's causes of action ac-
crued when the Board made the two decisions [***17]  
adverse to State on February 16 and April 26, 1984,  
[*170]  as discussed.  State did not request reconsidera-
tion, and the decisions became administratively final on 
February 27 and May 7, 1984. 11 For purposes of discus-
sion, we will assume the applicable three-year statute of 
limitations period for the two Board decisions com-
menced on February 28 and May 8, 1984, and ended on 
February 28 and May 8, 1987. 12 LBUSD filed its petition 
for ordinary mandamus ( Code Civ. Proc., ß 1085) and 
complaint for declaratory relief on June 26, 1986.  At 
that point, the limitations periods had not run against 
State and the Board decisions lacked the necessary finali-
ty to satisfy that requirement of the doctrine of adminis-
trative collateral estoppel. 13 
 

11   We do not address the contention of LBUSD 
that State failed to exhaust its administrative rem-
edies ( Abelleira v. District Court of Appeal 
(1941) 17 Cal.2d 280, 292 [109 P.2d 942, 132 
A.L.R. 715]; Morton v. Superior Court (1970) 9 
Cal.App.3d 977, 982 [88 Cal.Rptr. 533]) and 
therefore State cannot assert its affirmative de-
fenses in response to the petition and complaint 
of the school district. Traditionally, the doctrine 
has been raised as a bar only with respect to the 
party seeking judicial relief, not against the re-
sponding party (ibid.); we have found no case 
holding otherwise. 

 [***18]  
12   If State had sought reconsideration and its 
request been denied, or if its request had been 
granted but the matter again decided in favor of 
LBUSD, the Board decision would have been fi-
nal 10 days after the Board action, and at that 
point the statute would have commenced to run 
against State. 
13   State argues that its statute of limitations did 
not commence until the legislation was enacted 
without the appropriation (Sept. 28, 1985), citing 
Carmel Valley Fire Protection Dist. v. State of 
California, supra, 190 Cal.App.3d at page 548. 
However, Carmel Valley held that the claimant 
does not exhaust its administrative remedies and 

cannot come under the court's jurisdiction until 
the legislative process is complete, which oc-
curred in that case when the legislation was en-
acted without the subject appropriations. At that 
point, Carmel Valley reasoned, the state had 
breached its duty to reimburse, and the claimant's 
right of action in traditional mandamus accrued.  
(Ibid.) However, Carmel Valley decided, as do 
we in the case at bar, that the state's statute of 
limitations commenced on the date the Board 
made decisions adverse to its interests.  ( Id. at p. 
534.) 

In addition, we see no reason to permit State 
to rely on the fortuitous actions of the Legisla-
ture, an independent branch of government, to 
bail it out of obligations established in the distant 
past by state agents -- especially given the 
lengthy three-year statute of limitations. (Com-
pare, e.g., Gov. Code, ß 11523 [mandatory time 
limit within which to petition for administrative 
mandamus can be 30 days after last day on which 
administrative reconsideration can be ordered]; 
Lab. Code, ß 1160.8, and Jackson & Perkins Co. 
v. Agricultural Labor Relations Board (1978) 77 
Cal.App.3d 830, 834 [144 Cal.Rptr. 166] [30 
days from issuance of board order even if party 
has filed a motion to reconsider].) 

 
 [***19]  [**459] B. Waiver  

(5a) State also asserts that the doctrine of waiver is 
not applicable. 
 

  
(6) A waiver occurs when there is "an existing right; ac-
tual or constructive knowledge of its existence; and ei-
ther an actual intention to relinquish it, or conduct so 
inconsistent with an intent to enforce the right as to in-
duce  [*171]  a reasonable belief that it has been waived.  
[Citations.]" ( Carmel Valley Fire Protection Dist. v. 
State of California, supra, 190 Cal.App.3d at p. 534.) 
Ordinarily, the issue of waiver is a question of fact which 
is binding on the appellate court if the determination is 
supported by substantial evidence.  ( Napa Association of 
Public Employees v. County of Napa (1979) 98 
Cal.App.3d 263, 268 [159 Cal.Rptr. 522].) However, the 
question is one of law when the evidence is not in con-
flict and is susceptible of only one reasonable inference.  
( Glendale Fed. Sav. & Loan Assn. v. Marina View 
Heights Dev. Co. (1977) 66 Cal.App.3d 101, 151-152 
[135 Cal.Rptr. 802].) 

(5b) In the instant case, the right to contest the find-
ings of the Board is at issue, and there is no dispute that 
[***20]  the state was aware of the existence of this 
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right.  As discussed, the statute of limitations had not run 
when State raised its affirmative defenses, and during 
this time State could have filed a separate petition for 
administrative mandamus.   

(7) (See fn. 14.)  

(5c) State's assertion of its affirmative defenses dur-
ing this period is inconsistent with an intent to waive its 
right to contest the Board decisions, and therefore the 
doctrine of waiver is not applicable. 14 
 

14   LBUSD contends that State should be equi-
tably estopped from challenging the Board deci-
sions.  In the absence of a confidential relation-
ship, the doctrine of equitable estoppel is inappli-
cable where there is a mistake of law.  ( Gilbert v. 
City of Martinez (1957) 152 Cal.App.2d 374, 378 
[313 P.2d 139]; People v. Stuyvesant Ins. Co. 
(1968) 261 Cal.App.2d 773, 784 [68 Cal.Rptr. 
389].) There is no confidential relationship here-
in, and since we conclude as a matter of law and 
contrary to the trial court that the statute of limi-
tations does not bar State from litigating the 
mandate and reimbursability issues, the doctrine 
is inapplicable. 

 
 [***21] II. Issue of State Mandate  
 

  
(8) Ordinarily, our conclusion that the trial court erred in 
failing to consider the merits of the State's challenge to 
the decisions of the Board would require that the matter 
be remanded to the trial court for a full hearing.  Howev-
er, because the question of whether a cost is state man-
dated is one of law in the instant case (cf.  Carmel Valley 
Fire Protection Dist. v. State of California, supra, 190 
Cal.App.3d at p. 536), we now decide that the expendi-
tures are reimbursable pursuant to article XIII B, section 
6 of the California Constitution and that no relief is 
available under section 2234. 15 
 

15   We invited State, DOE, and LBUSD to sub-
mit additional briefing on the following issues: 
"1. Can it be determined as a question of law 
whether sections 90 through 101 of Title 5 of the 
California Administrative Code [Executive Or-
der] constitute a state mandate within the mean-
ing of article XIII B, section 6 of the California 
Constitution?  2. Do the above sections constitute 
such mandate?" State and LBUSD submitted ad-
ditional argument; DOE declined the invitation. 

 
 [***22]  [*172] A. Recovery Under Article XIII B, Sec-
tion 6  

(9a) On November 6, 1979, California voters passed 
initiative measure Proposition 4, which added article 
XIII B to the state Constitution.  This measure, a corol-
lary to the previously passed Proposition 13 (art. XIII A, 
which restricts governmental taxing authority), placed 
limits on the growth of state and local government ap-
propriations. It also provided reimbursement to local 
governments for the costs of complying with certain re-
quirements mandated by the state.  LBUSD argues that 
section 6 of this provision is an additional ground for 
reimbursement. 

1. The Executive Order Requires a Higher Level of 
Service 

In relevant part article XIII B, section 6 (Section 6) 
provides: "Whenever the Legislature or any state agency 
mandates a new program or higher level of service on 
any  [**460]  local government, the state shall provide a 
subvention of funds to reimburse such local government 
for the costs of such program or increased level of ser-
vice . . . ."  
  
(10) The subvention requirement of Section 6 "is di-
rected to state mandated increases in the services provid-
ed by local agencies in existing 'programs.'" ( County of 
Los Angeles v. State of California (1987) 43 Cal.3d 46, 
56 [233 Cal.Rptr. 38, 729 P.2d 202].)  [***23]  "[T]he 
drafters and the electorate had in mind the commonly 
understood meanings of the term -- programs that carry 
out the governmental function of providing services to 
the public, or laws which, to implement a state policy, 
impose unique requirements on local governments and 
do not apply generally to all residents and entities in the 
state." (Ibid.) 
 

  
(9b) In the instant case, although numerous private 
schools exist, education in our society is considered to be 
a peculiarly governmental function.  (Cf.  Carmel Valley 
Fire Protection Dist. v. State of California, supra, 190 
Cal.App.3d at p. 537.) Further, public education is ad-
ministered by local agencies to provide service to the 
public.  Thus public education constitutes a "program" 
within the meaning of Section 6. 

State argues that the Executive Order does not man-
date a higher level of service -- or a new program -- be-
cause school districts in California have a constitutional 
duty to make an effort to eliminate racial segregation in 
the public schools.  In support of its argument, State cites 
Brown v. Board of Education (1952) 347 U.S. 483, 495 
[98 L.Ed. 873, 881, 74 S.Ct. 686, 38 A.L.R.2d 1180];  
[***24]  Jackson v. Pasadena City School District 
(1963) 59 Cal.2d 876, 881 [31 Cal.Rptr. 606, 382 P.2d 
878]; Crawford v. Board of Education (1976) 17 Cal.3d 
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280 [130 Cal.Rptr. 724, 551 P.2d 28] and cases cited 
therein; and National Assn. for Advancement of Colored 
People v. San Bernardino  [*173]  City Unified Sch. 
Dist. (1976) 17 Cal.3d 311 [130 Cal.Rptr. 744, 551 P.2d 
48]. These cases show that school districts do indeed 
have a constitutional obligation to alleviate racial segre-
gation, and on this ground the Executive Order does not 
constitute a "new program." However, although school 
districts are required to "'take steps, insofar as reasonably 
feasible, to alleviate racial imbalance in schools regard-
less of its cause[]'" ( Crawford, supra, at p. 305, italics 
omitted, citing Jackson), the courts have been wary of 
requiring specific steps in advance of a demonstrated 
need for intervention (Crawford, at pp. 305-306; Jack-
son, supra, at pp. 881-882; Swann v. Board of Education 
(1971) 402 U.S. 1, 18-21 [28 L.Ed.2d 554, 567-570, 91 
S.Ct. 1267]).  [***25]  On the other hand, courts have 
required specific factors be considered in determining 
whether a school is segregated ( Keyes v. School District 
No. 1, Denver, Colo. (1973) 413 U.S. 189, 202-203 [37 
L.Ed.2d 548, 559-560, 93 S.Ct. 2686]; Jackson, supra, at 
p. 882). 

The phrase "higher level of service" is not defined in 
article XIII B or in the ballot materials.  ( County of Los 
Angeles v. State of California, supra, 43 Cal.3d 46, 50.) 
A mere increase in the cost of providing a service which 
is the result of a requirement mandated by the state is not 
tantamount to a higher level of service. ( Id., at pp. 54-
56.) However, a review of the Executive Order and 
guidelines shows that a higher level of service is mandat-
ed because their requirements go beyond constitutional 
and case law requirements.  Where courts have suggested 
that certain steps and approaches may be helpful, the 
Executive Order and guidelines require specific actions.  
For example, school districts are to conduct mandatory 
biennial  [***26]  racial and ethnic surveys, develop a 
"reasonably feasible" plan every four years to alleviate 
and prevent segregation, include certain specific ele-
ments in each plan, and take mandatory steps to involve 
the community, including public hearings which have 
been advertised in a specific manner.  While all these 
steps fit within the "reasonably feasible" description of 
Jackson and Crawford, the point is that these steps are no 
longer merely being suggested as options which the local 
school district may  [**461]  wish to consider but are 
required acts.  These requirements constitute a higher 
level of service. We are supported in our conclusion by 
the report of the Board to the Legislature regarding its 
decision that the Claim is reimbursable: "[O]nly those 
costs that are above and beyond the regular level of ser-
vice for like pupils in the district are reimbursable." 

2. The Executive Order Constitutes a State Mandate 

For the sake of clarity we quote Section 6 in full: 
"Whenever the Legislature or any state agency mandates 

a new program or higher level of service on any local 
government, the state shall provide a subvention of funds 
to  [*174]  reimburse such local government for the 
[***27]  costs of such program or increased level of ser-
vice, except that the Legislature may, but need not, pro-
vide such subvention of funds for the following man-
dates: [para.] (a) Legislative mandates requested by the 
local agency affected; [para.] (b) Legislation defining a 
new crime or changing an existing definition of a crime; 
or [para.] (c) Legislative mandates enacted prior to Jan-
uary 1, 1975, or executive orders or regulations initially 
implementing legislation enacted prior to January 1, 
1975." (Italics added.) This amendment became effective 
July 1, 1980.  (Art. XIII B, ß 10.) Again, the Executive 
Order became effective September 16, 1977. 

State argues there is no constitutional ground for re-
imbursement because (a) with reference to the language 
of exception (c) of Section 6, the Executive Order is nei-
ther a statute nor an executive order or regulation imple-
menting a statute; (b) recent legislation limits reim-
bursement to certain costs incurred after July 1, 1980, the 
effective date of the constitutional amendment; and (c) 
LBUSD failed to exhaust administrative procedures for 
reimbursement of Section 6 claims ( Gov. Code, ß 17500 
et seq.).  We conclude that recovery is available [***28]  
under Section 6. 

(a) Form of Mandate 

State argues the Executive Order is not a state man-
date because, with reference to exception (c) of Section 
6, it is neither a statute nor an executive order imple-
menting a statute. 
 

  
(11) In construing the meaning of Section 6, we must 
determine the intent of the voters by first looking to the 
language itself ( County of Los Angeles v. State of Cali-
fornia, supra, 43 Cal.3d 46, 56), which "'should be con-
strued in accordance with the natural and ordinary mean-
ing of its words.' [Citation.]" ( ITT World Communica-
tions, Inc. v. City and County of San Francisco (1985) 37 
Cal.3d 859, 865 [210 Cal.Rptr. 226, 693 P.2d 811].) The 
main provision of Section 6 states that whenever the 
Legislature or any state agency "mandates" a new pro-
gram or higher level of service, the state must provide 
reimbursement.  
  
(12) We understand the use of "mandates" in the ordi-
nary sense of "orders" or "commands," concepts broad 
enough to include executive orders as well as statutes.  
As has been noted, "[t]he concern which prompted the 
inclusion of section 6 in article XIII B was the perceived 
[***29]  attempt by the state to enact legislation or adopt 
administrative orders creating programs to be adminis-
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tered by local agencies, thereby transferring to those 
agencies the fiscal responsibility for providing services 
which the state believed should be extended to the pub-
lic." ( County of Los Angeles v. State of California, su-
pra, 43 Cal.3d at p. 56.) It is clear that the primary con-
cern of the voters was the increased financial  [*175]  
burdens being shifted to local government, not the form 
in which those burdens appeared. 

We derive support for our interpretation by refer-
ence to the ballot summary presented to the electorate.  
(Cf.  Amador Valley Joint Union High Sch. Dist. v. State 
Bd. of Equalization (1978) 22 Cal.3d 208, 245-246 [149 
Cal.Rptr. 239, 583 P.2d 1281].) The legislative analyst 
determined that the amendment would limit the rate of 
growth of governmental appropriations, require the re-
turn of taxes which exceeded amounts appropriated, and 
"[r]equire the state to reimburse local governments for 
the costs of complying with 'state mandates.'"  [**462]  
The term "state mandates" was [***30]  defined as "re-
quirements imposed on local governments by legislation 
or executive orders." (Italics added; Ballot Pamp., Pro-
posed Amend. to Cal. Const. with arguments to voters, 
Special Statewide Elec.  (Nov. 6, 1979) p. 16.) 

(9c) Although exception (c) of Section 6 gives the 
state discretion whether to reimburse pre-1975 mandates 
which are either statutes or executive orders implement-
ing statutes, we do not infer from this exception that re-
imbursability is otherwise dependent on the form of the 
mandate.  We conclude that since the voters provided for 
mandatory reimbursement except for the three narrowly 
drawn exceptions found in (a), (b), and (c), there was no 
intent to exclude recovery for state mandates in the form 
of executive orders.  Further, as State sets forth in its 
brief, the adoption of the Executive Order was "arguably 
prompted" by the decision in Crawford v. Board of Edu-
cation, supra, 17 Cal.3d 280, a case decided after the 
1975 cutoff date of exception (c).  Since case law and 
statutory law are of equal force, there appears to be no 
basis on which to exclude executive orders which im-
plement case law or constitutional law [***31]  while 
permitting reimbursement for executive orders imple-
menting statutes.  We see no relationship between the 
proposed distinction and the described purposes of the 
amendment ( County Los Angeles v. State of California, 
supra, 43 Cal.3d at p. 56; County of Los Angeles v. De-
partment of Industrial Relations (1989) 214 Cal.App.3d 
1538, 1545 [263 Cal.Rptr. 351]). 

(b) Recent Legislative Limits 

State contends that LBUSD cannot claim reim-
bursement under Section 6 because Government Code 
sections 17561 (Stats. 1986, ch. 879, ß 6, p. 3041) and 
17514 (Stats. 1984, ch. 1459, ß 1, p. 5114) limit such 
recovery to mandates created by statutes or executive 

orders implementing statutes, and only for costs incurred 
after July 1, 1980. 

As discussed above, the voters did not intend to limit 
reimbursement of costs only to those incurred pursuant 
to statutes or executive orders implementing  [*176]  
statutes except as set forth in exception (c) of Section 6.  
We presume that when the Legislature passed Govern-
ment Code sections 17561 and 17514 it was aware of 
Section 6 as a related law and intended to maintain a 
consistent [***32]  body of rules.  ( Fuentes v. Workers' 
Comp. Appeals Bd. (1976) 16 Cal.3d 1, 7 [128 Cal.Rptr. 
673, 547 P.2d 449].) As discussed above, the limitations 
suggested by State are confined to exception (c). 

Further, the state must reimburse costs incurred pur-
suant to mandates enacted after January 1, 1975, alt-
hough actual payments for reimbursement were not re-
quired to be made prior to July 1, 1980, the effective date 
of Section 6.  ( Carmel Valley Fire Protection Dist. v. 
State of California, supra, 190 Cal.App.3d at pp. 547-
548; City of Sacramento v. State of California (1984) 
156 Cal.App.3d 182, 191-194 [203 Cal.Rptr. 258], dis-
approved on other grounds in County of Los Angeles v. 
State of California, supra, 43 Cal.3d at p. 58, fn. 10.) 

(c) Administrative Procedures 

The Legislature passed Government Code section 
17500 et seq. (Stats. 1984, ch. 1459, ß 1, p. 5113), effec-
tive January 1, 1985 (Stats. 1984, ch. 1459, ß 1, p. 5123), 
to aid the implementation of Section 6 and to consolidate 
the procedures for reimbursement  [***33]  under stat-
utes found in the Revenue and Taxation Code.  This leg-
islation created the Commission, which replaced the 
Board, and instituted a number of procedural changes.  ( 
Gov. Code, ßß 17525, 17527, subd. (g), 17550 et seq.) 
The Legislature intended the new system to provide "the 
sole and exclusive procedure by which a local agency or 
school district" could claim reimbursement. ( Gov. Code, 
ß 17552.)  

(13) State argues that since LBUSD never made its 
claim before the Commission, it failed to exhaust its ad-
ministrative  [**463]  remedies and cannot now receive 
reimbursement under section 6. 

As discussed, the Board decisions favorable to 
LBUSD became administratively final in 1984.  The 
Commission was not in place until January 1, 1985.  
There is no evidence in the record that the Commission 
did not consider these decisions to be final. 

State argues the Commission was given jurisdiction 
over all claims which had not been included in a local 
government claims bill enacted before January 1, 1985.  ( 
Gov. Code, ß 17630.) State is correct.  However, the 
subject claim was included in such a bill, but the bill was 
signed into law after the recommended appropriation had 
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been deleted.  Under the statutory [***34]  scheme, the 
only relief offered a disappointed claimant at such junc-
ture is an action in declaratory relief to declare a subject 
executive order void  [*177]  (former Rev. & Tax Code, 
ß 2255, subd. (c); Stats. 1982, ch. 1638, ß 7, pp. 6662-
6663) or unenforceable ( Gov. Code, ß 17612, subd. (b); 
Stats. 1984, ch. 1459, ß 1, p. 5121) and to enjoin its en-
forcement.  LBUSD pursued this remedy and in addition 
petitioned for writ of mandate ( Code Civ. Proc., ß 1085) 
to compel reimbursement. There is no requirement to 
seek further administrative review.  Indeed, to do so after 
the Legislature has spoken would appear to be an exer-
cise in futility. 

We conclude that Section 6 provides reimbursement 
to LBUSD because the Executive Order required a high-
er level of service and because the Executive Order con-
stitutes a state mandate. 
 
B. Section 2234  

As set forth in the procedural history of this case, the 
Board originally declined to consider the Claim as a 
claim made under section 2234 on the ground that it 
lacked jurisdiction to do so.  LBUSD petitioned for judi-
cial relief, and the trial court held that the Board had ju-
risdiction and must consider the claim on its merits.  The 
Board did not [***35]  appeal that decision.  State raised 
the jurisdiction issue as an affirmative defense to the 
second petition for writ of mandate filed by LBUSD and 
presents it again for our consideration.   
  
(14) Of course, lack of subject matter jurisdiction may be 
raised at any time.  ( Stuck v. Board of Medical Examin-
ers (1949) 94 Cal.App.2d 751, 755 [211 P.2d 389].) 

Former section 2250 provided: "The State Board of 
Control, pursuant to the provisions of this article, shall 
hear and decide upon a claim by a local agency or school 
district that such local agency or school district has not 
been reimbursed for all costs mandated by the state as 
required by Section 2231 or 2234.  [para.] Notwithstand-
ing any other provision of law, this article shall provide 
the sole and exclusive procedure by which the Board of 
Control shall hear and decide upon a claim that a local 
agency or school district has not been reimbursed for all 
costs mandated by the state as required by Section 2231 
or 2234." (Italics added; Stats. 1978, ch. 794, ß 5, p. 
2549.) Given the clear, unambiguous language of the 
statute, there is no need for construction.  ( West Covina 
Hospital v. Superior Court (1986) 41 Cal.3d 846, 850 
[226 Cal.Rptr. 132, 718 P.2d 119, 60 A.L.R.4th 1257].)  

 [***36]  (15a) We conclude that the Board had ju-
risdiction to consider a claim filed under former section 
2234.  However, as discussed below, the 1977 Executive 
Order falls outside the purview of section 2234. 

Former section 2231 provided: "(a) . . .  The state 
shall reimburse each school district only for those 'costs 
mandated by the state', as defined in  [*178]  Section 
2207.5." (Stats. 1982, ch. 1586, ß 3, p. 6264.) In part, 
former section 2207.5 defines "costs mandated by the 
state" as increased costs which a school district is re-
quired to incur as a result of certain new programs or 
certain increased program levels or services mandated by 
an executive order issued after January 1, 1978.  (Stats. 
1980, ch. 1256, ß 5, pp. 4248-4249.) As previously stat-
ed, the Executive Order in the case at bar was issued 
September 8, 1977. 

Former section 2234, pursuant to which LBUSD ini-
tially filed its claim, does not itself contain language in-
dicating a time limitation: "If a local agency or a school 
district, at its option, has been incurring costs which are 
subsequently mandated by the state, the state shall reim-
burse the  [**464]  local agency or school district for 
such costs incurred after the operative [***37]  date of 
such mandate." (Stats. 1980, ch. 1256, ß 11, p. 4251.) 

State asserts that the January 1, 1978, limitation of 
sections 2231 and 2207.5 applies to section 2234, pre-
venting reimbursement for costs expended pursuant to 
the September 8, 1977, Executive Order; LBUSD argues 
section 2234 is self-contained and without time limita-
tion. 
 

  
(16) It is a fundamental rule of statutory construction that 
a statute should be construed with reference to the whole 
system of law of which it is a part in order to ascertain 
the intent of the Legislature.  ( Moore v. Panish (1982) 
32 Cal.3d 535, 541 [186 Cal.Rptr. 475, 652 P.2d 32]; 
Pitman v. City of Oakland (1988) 197 Cal.App.3d 1037, 
1042 [243 Cal.Rptr. 306].) The legislative history of a 
statute may be considered in ascertaining legislative de-
sign.  ( Walters v. Weed (1988) 45 Cal.3d 1, 10 [246 
Cal.Rptr. 5, 752 P.2d 443].) 

The earliest version of section 2234 is found in for-
mer section 2164.3, subdivision (f), which provided re-
imbursement to a city, county, or special district for "a 
service or program [provided] at its  [***38]  option 
which is subsequently mandated by the state . . . ." Re-
imbursement was limited to costs mandated by statutes 
or executive orders enacted or issued after January 1, 
1973.  (Stats. 1972, ch. 1406, ß 3, pp. 2962-2963.) 

In 1973, section 2164.3 was amended to provide re-
imbursement to school districts for costs mandated by 
statutes enacted after January 1, 1973 (subd. (a)), but it 
expressly excluded school districts from reimbursement 
for costs mandated by executive orders (subd. (d)).  
(Stats. 1973, ch. 208, ß 51, p. 565.) Later that same year, 
the Legislature repealed section 2164.3 (Stats. 1973, ch. 
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358, ß 2, p. 779) and added section 2231, which took 
over the pertinent  [*179]  reimbursement provisions of 
section 2164.3 virtually unchanged.  (Stats. 1973, ch. 
358, ß 3, pp. 779, 783-784.) 

In 1975, the Legislature removed the time limitation 
language from section 2231 and incorporated it into a 
new section, 2207.  (Stats. 1975, ch. 486, ß 1.8, pp. 997-
998.) After this change, section 2231 then provided in 
pertinent part: "(a) The state shall reimburse each local 
agency for all 'costs mandated by the state', as defined in 
Section 2207.  The state shall reimburse each school  
[***39]   district only for those 'costs mandated by the 
state' specified in subdivision (a) of Section 2207 . . . ." 
(Italics added; Stats. 1975, ch. 486, ß 7, pp. 999-1000.) 
Subdivision (a) of section 2207 limited reimbursement 
solely to costs mandated by statutes enacted after Janu-
ary 1, 1973. 

At this same juncture, the Legislature further 
amended section 2231 by deleting the provision for "sub-
sequently mandated" services or programs and incorpo-
rating that provision into a new section, 2234 (Stats. 
1975, ch. 486, ß 9, p. 1000), the section under which 
LBUSD would eventually make its claim.  The substance 
of section 2234 (see fn. 2, ante) remained unchanged 
until its repeal in 1986.  (Stats. 1977, ch. 1135, ß 8.6, p. 
3648; Stats. 1980, ch. 1256, ß 11, pp. 4251-4252; Stats. 
1986, ch. 879, ß 25, p. 3045.) 

Next, section 2231 was amended to show that with 
regard to school districts, "costs mandated by the state" 
were now defined by a new section, 2207.5.  (Stats. 
1977, ch. 1135, ß 7, pp. 3647-3648.) Section 2207.5 lim-
ited reimbursement to costs mandated by statutes enacted 
after January 1, 1973, and executive orders issued after 
January 1, 1978.  (Stats. 1977, ch. 1135, ß 5, pp.  
[***40]  3646-3647.) (No further pertinent amendments 
to section 2231 occurred; see Stats. 1978, ch. 794, ß 1.1, 
p. 2546; Stats. 1980, ch. 1256, ß 8, pp. 4249-4250; Stats. 
1982, ch. 734, ß 3, p. 2912.) The distinction between 
statutes and executive orders was preserved when section 
2207.5 was amended in 1980 (Stats. 1980, ch. 1256, ß 5, 
pp. 4248-4249) and was in effect at the time of the Board 
hearing. 

(15b) This survey teaches us that with respect to the 
reimbursement process, the Legislature has treated 
school districts differently than it has treated other local 
government entities. The Legislature initially did not 
give school districts the right to recover costs mandated 
by executive orders; and when this option was made 
available, the  [**465]  effective date differed from that 
applicable to other entities. The Legislature consistently 
limited reimbursement of costs by reference to the effec-
tive dates of statutes and executive orders and nothing 

indicates the state intended recovery of costs to be open-
ended. 

 [*180]  Because the "subsequently mandated" pro-
vision of section 2234 originally was contained in sec-
tions which set forth specific date limitations (former 
sections 2164.3 and 2231), we conclude [***41]  the 
Legislature likewise intended to limit claims made pur-
suant to section 2234.  The use of the language "subse-
quently mandated" merely describes an additional cir-
cumstance in which the state will reimburse costs, pro-
vided the claimant meets other requirements.  Since the 
September 1977 Executive Order falls outside the Janu-
ary 1, 1978, limit set by section 2207.5, section 2234 
does not provide for reimbursement to LBUSD. 
 
III. The Award  

The full text of the award as provided by the judg-
ment is set forth in an appendix to this opinion.  In part, 
the judgment states that there are appropriated funds in 
budgets for the DOE, the Commission, the Reserve for 
Contingencies or Emergencies, and the Special Fund for 
Economic Uncertainties, "or similarly designated ac-
counts" which are "'reasonably available'" to reimburse 
LBUSD for the state mandated costs it has incurred.  
(Appendix, pars. 3, 2.) The State Controller is command-
ed to pay the claims plus interest "at the legal rate" from 
the described appropriations for fiscal years 1984-1985 
through 1987-1988 and "subsequently enacted State 
Budget Acts." (Appendix, par. 7.) The judgment declares 
that the deletion of funding for reimbursement [***42]  
of costs incurred in compliance with the Executive Order 
was invalid and unconstitutional.  (Appendix, par. 12.) 
Finally, the Fines and Forfeiture Funds in the custody of 
the Auditor-Controller of Los Angeles County are held 
to be not reasonably available for reimbursement. (Ap-
pendix, par. 5.) 
 
A. State Position  

(17a) State contends the trial court's award is contra-
ry to California law, asserting that it constitutes an inva-
sion of the province of the Legislature and therefore a 
judicial usurpation of the republican form of government 
guaranteed by the United States Constitution, Article IV, 
section 4. 
 

  
(18) A court cannot compel the Legislature either to ap-
propriate funds or to pay funds not yet appropriated. 
(Cal. Const., art. III, ß 3; art. XVI, ß 7; Mandel v. Myers 
(1981) 29 Cal.3d 531, 540 [174 Cal.Rptr. 841, 629 P.2d 
935]; Carmel Valley Fire Protection Dist. v. State of 
California, supra, 190 Cal.App.3d at p. 538.) However, 
no violation of the separation of powers doctrine occurs 
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when a court orders appropriate expenditures from al-
ready existing funds.  (Mandel, at p. 540; Carmel Valley, 
at [***43]  pp. 539-540.) The test is whether such funds 
are "reasonably available for the  [*181]  expenditures in 
question . . . ." (Mandel, at p. 542; Carmel Valley, at pp. 
540-541.) Funds are "reasonably available" for reim-
bursement when the purposes for which those funds were 
appropriated are "generally related to the nature of costs 
incurred . . . ." (Carmel Valley, at p. 541.) There is no 
requirement that the appropriation specifically refer to 
the particular expenditure (Mandel at pp. 543-544, Car-
mel Valley at pp. 540; Committee to Defend Reproduc-
tive Rights v. Cory (1982) 132 Cal.App.3d 852, 857-858 
[183 Cal.Rptr. 475]), nor must past administrative prac-
tice sanction coverage from a particular fund (Carmel 
Valley, at p. 540). 
 

  
(17b) As previously stated, the trial court found the sub-
ject funds were "reasonably available." No party request-
ed a statement of decision, and therefore it is implied that 
the trial court found all facts necessary to support its 
judgment.  (Michael  [**466]  U. v. Jamie B. (1985) 39 
Cal.3d 787, 792-793 [218 Cal.Rptr. 39, 705 P.2d 362]; 
Homestead Supplies, Inc. v. Executive Life Ins. Co. 
(1978) 81 Cal.App.3d 978, 984 [147 Cal.Rptr. 22].)  
[***44]  We now examine the record to ascertain wheth-
er substantial evidence supports the decision of the trial 
court. 

The Board having approved reimbursement under 
the Executive Order, reported to the Legislature that 
"[t]he categories of reimbursable costs include, but are 
not limited to: (1) voluntary pupil assignment or reas-
signment programs, (2) magnet schools or centers, (3) 
transportation of pupils to alternative schools or pro-
grams, (5) [sic, no item (4)] racially isolated minority 
schools, (6) costs of planning, recruiting, administration 
and/or evaluation, and (7) overhead costs." The guide-
lines set out comprehensive steps to be taken by school 
districts in order to be in compliance with the Executive 
Order. 

The peremptory writ of mandate, issued the same 
date as the judgment, designated funds in specific ac-
count numbers and, in addition, a special fund as availa-
ble for reimbursement. We take judicial notice of the 
relevant budget enactments and Government Code sec-
tions 16418 and 16419 ( Evid. Code, ßß 459, subd. (a), 
452) and address these designations seriatim. 

The line item account numbers for the DOE for fis-
cal years 1984-1985 through 1987-1988 set forth in the 
writ are [***45]  as follows: 6100-001-001, 6100-001-
178, 6100-015-001, 6100-101-001, 6100-114-001, 6100-

115-001, 6100-121-001, 6100-156-001, 6100-171-178, 
6100-206-001, 6100-226-001. 

An examination of the relevant budget acts Statutes 
1985, chapter 111; Statutes 1986, chapter 186; Statutes 
1987, chapter 135; and final budgetary changes as pub-
lished by the Department of Finance for each year, 
shows  [*182]  that appropriations in the 11 DOE line 
item account numbers have supported a very broad range 
of activities including reimbursement of costs for both 
mandated and voluntary integration programs, assess-
ment programs, child nutrition, meals for needy pupils, 
participation in educational commissions, administration 
costs of various programs, proposal review, teacher re-
cruitment, analysis of cost data, school bus driver in-
structor training, shipping costs for instructional materi-
als, local assistance for school district transportation aid, 
summer school programs, local assistance to districts 
with high concentrations of limited- and non-English-
speaking children, adult education, driver training, Urban 
Impact Aid, and cost of living increases for specific pro-
grams.  Further evidence regarding the  [***46]  uses of 
these funds is found in the deposition testimony of Wil-
liam C. Pieper, Deputy Superintendent for Administra-
tion with the State Department of Education, who stated 
that local school districts were being reimbursed for the 
costs of desegregation programs from line item account 
numbers 6100-114-001 and 6100-115-001 in the 1986 
State Budget Act. 

Comparing the requirements of the Executive Order 
and guidelines with the broad range of activities support-
ed by the DOE budget, we conclude that the subject 
funds, although not specifically appropriated for the re-
imbursement in question, were generally related to the 
nature of the costs incurred. 

With regard to the Commission, the writ sets out 
three line item account numbers: 8885-001-001; 8885-
101-001; and 8885-101-214.  A review of the relevant 
budget acts shows that the first line item provides fund-
ing for support of the Commission, and line item number 
8885-101-001 provides funding specifically for local 
assistance "in accordance with the provisions of Section 
6 of Article XIII B of the California Constitution . . . ." 
(Stats. 1986, ch. 186.) Line item number 8885-101-214 
also provides funds for "local assistance." Since the 
Commission [***47]  was created specifically to effect 
reimbursements for qualifying claims, we conclude there 
is a general relationship between the purpose of the ap-
propriations and the requirements of the Executive Or-
der. 

Line item 9840-001-001 of the Reserve for Contin-
gencies or Emergencies defines "contingencies" as "pro-
posed expenditures  [**467]  arising from unexpected 
conditions or losses for which no appropriation, or insuf-
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ficient appropriation, has been made by law and which, 
in the judgment of the Director of Finance, constitute 
cases of actual necessity." (All relevant budget acts.) In 
the instant case, previous to the issuance of the Executive 
Order, LBUSD could not have anticipated the expendi-
tures necessary to bring it into compliance.  Further, the 
Legislature refused to appropriate the necessary funds  
[*183]  to directly reimburse the district for these ex-
penditures. The necessity exists by virtue of the writ and 
judgment issued by the trial court.  Therefore, this line 
item, and three others which also support the reserve 
(9840-001-494, 9840-001-988, 9840-011-001) are gen-
erally related to the costs. 16 
 

16   The costs do not come within past or current 
definitions of "emergency," which are, respec-
tively, as follows.  "[P]roposed expenditures aris-
ing from unexpected conditions or losses for 
which no appropriation, or insufficient appropria-
tion, has been made by law and which in the 
judgment of the Director of Finance require im-
mediate action to avert undesirable consequences 
or to preserve the public peace, health or safety." 
(Fiscal years 1984-1985, 1985-1986.) 
"[E]xpenditure incurred in response to conditions 
of disaster or extreme peril which threaten the 
health or safety of persons or property within the 
state." (Fiscal years 1986-1987 forward.) 

 [***48]  Finally the writ lists as sources of reim-
bursement the Special Fund for Economic Uncertainties 
"or similarly designated accounts . . . ." An examination 
of Government Code sections 16418 and 16419 relating 
to the special fund shows only one use of this reserve: 
establishment of the Disaster Relief Fund "for purposes 
of funding disbursements made for response to and re-
covery from the earthquake, aftershocks, and any other 
related casualty." No evidence in the record indicates a 
general relationship between this purpose and the costs 
incurred by LBUSD.  We conclude, therefore, that this 
source of funding cannot be used for reimbursement. 
This source is stricken from the judgment. 

The description of further sources of funding as 
"similarly designated accounts" fails to sufficiently iden-
tify these sources and we therefore strike this part of the 
judgment. 

In a supplemental brief, LBUSD requests this court 
to take judicial notice of the Budget Acts of 1988-1989 
(Stats. 1988, ch. 313) and 1989-1990 (Stats. 1989, ch. 
93) pursuant to the Evidence Code ( Evid. Code, ßß 451, 
subd. (a), 452, subd. (a), 452, subd. (c), 459) and to order 
that the amounts set forth in the judgment and writ be 
[***49]  satisfied from specific line item accounts in 
these later budgets and from the Special Fund for Eco-
nomic Uncertainties. 17 

 
17   LBUSD identifies the line items accounts as 
follows: DOE -- 6110-001-001, 6110-001-178, 
6110-015-001, 6110-101-001, 6110-114-001, 
6110-115-001, 6110-121-001, 6110-156-001, 
6110-171-178, 6110-226-001, 6110-230-001; 
Commission -- 8885-001-001, 8885-101-001, 
8885-101-214; Reserve for Contingencies or 
Emergencies -- 9840-001-001, 9840-001-494, 
9840-001-988, 9840-011-001. 

  
(19) "An appellate court is empowered to add a directive 
that the trial court order be modified to include charging 
orders against funds appropriated by subsequent budget 
acts.  [Citation.]" ( Carmel Valley, supra, 190 
Cal.App.3d at p. 557.)  
  
(17c) We have reviewed the designated budget acts and 
conclude that the specified line item accounts for DOE, 
the Commission,  [*184]  and the Reserve for Contin-
gencies and Emergencies provide funds for a broad range 
of activities similar to those set out above and therefore 
[***50]  are generally related to the nature of the costs 
incurred. However, for the reasons previously discussed, 
we decline to designate the Special Fund for Economic 
Uncertainties as a source for reimbursement. 

While we have concluded that certain line item ac-
counts are generally related to the nature of the costs 
incurred, there must also be evidence that at the time of 
the order the enumerated budget items contained suffi-
cient funds to cover the award.  ( Gov. Code, ß 12440; 
Mandel v. Myers, supra, 29 Cal.3d at p. 543; Carmel 
Valley, supra, 190 Cal.App.3d at p. 541; cf.  Baggett v. 
Dunn (1886) 69 Cal. 75, 78 [10 P. 125]; Marshall v. 
Dunn (1886) 69 Cal. 223, 225 [10 P. 399].) The record 
before  [**468]  us contains evidence regarding balances 
at various points in time for some of the line item ac-
counts, but that evidence is primarily in the form of unin-
terpreted statistical data.  We have not found a clear 
statement which would satisfy this requirement.  Fur-
thermore, not every line item was in existence every fis-
cal year.  In addition, those which [***51]  entered the 
budgetary process did not always survive it unscathed.  
Therefore, we remand the matter to the trial court to de-
termine with regard to the line item account numbers 
approved above whether funds sufficient to satisfy the 
award were available at the time of the order.  (Cf.  
County of Sacramento v. Loeb (1984) 160 Cal.App.3d 
446, 454-455 [206 Cal.Rptr. 626].) If the trial court de-
termines that the unexhausted funds remaining in the 
specified appropriations are insufficient, the trial court 
order can be further amended to reach subsequent appro-
priated funds.  (County of Sacramento at p. 457; Serrano 
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v. Priest (1982) 131 Cal.App.3d 188, 198 [182 Cal.Rptr. 
387].) 

(20) Having concluded that certain appropriations 
are generally available to reimburse LBUSD, we turn to 
an additional issue raised by State: that the "finding" by 
the Legislature that the Executive Order does not impose 
a "state-mandated local program" prevents reimburse-
ment. 

Unsupported legislative disclaimers are insufficient 
to defeat reimbursement. ( Carmel Valley, supra, 190 
Cal.App.3d at pp. 541-544.) As discussed,  [***52]  
LBUSD, pursuant to Section 6, has a constitutional right 
to reimbursement of its costs in providing an increased 
service mandated by the state.  The Legislature cannot 
limit a constitutional right.  ( Hale v. Bohannon (1952) 
38 Cal.2d 458, 471 [241 P.2d 4].) 
 
B. DOE Contentions  

DOE is sympathetic to LBUSD's position.  On ap-
peal, it takes no stand on the issue whether the Executive 
Order constitutes a state mandate within  [*185]  the 
meaning of Section 6.   

(21) The thrust of its appeal is that, if there is a 
mandate, the DOE budget is an inappropriate source of 
funding in comparison with other budget line item ac-
counts included in the order. 

We conclude to the contrary because logic dictates 
that DOE funding be the initial and primary source for 
reimbursement. As discussed, the test set forth in Mandel 
and Carmel Valley is whether there is a general relation-
ship between budget items and reimbursable expendi-
tures. Since the Executive Order was issued by DOE, it 
is not surprising that the evidence overwhelmingly sup-
ports the finding of the trial court that this general rela-
tionship exists with regard to the DOE budget. 

While we also have concluded [***53]  that certain 
line item accounts for entities other than DOE are also 
appropriate sources of funding, the record does not pro-
vide the statistical data necessary to determine how far 
the order will reach with regard to these additional 
sources of support. 

DOE also contends that reimbursement for expendi-
tures in fiscal years 1977-1978, 1978-1979, and 1979-
1980 cannot be awarded under Section 6 because the 
amendment was not effective until July 1, 1980.  As dis-
cussed, this argument has been previously rejected.  ( 
Carmel Valley Fire Protection Dist. v. State of Califor-
nia, supra, 190 Cal.App.3d at pp. 547-548; City of Sac-
ramento v. State of California, supra, 156 Cal.App.3d 
182, 191-194, disapproved on other grounds in County of 
Los Angeles v. State of California, supra, 43 Cal.3d 46, 
58, fn. 10.) 

(22) Finally, DOE contends that interest should have 
been awarded at the rate of 6 percent per annum pursuant 
to Government Code section 926.10 rather than at the 
legal rate provided under article XV, section 1, para-
graph (2) of the California Constitution. 

Government Code section [***54]  926.10 is part of 
the California Tort Claims Act ( Gov. Code, ß 900 et 
seq.) which provides a statutory scheme for the filing of 
claims against public entities for alleged injuries; it 
makes no provision for claims for reimbursement  
[**469]  for state mandated expenditures. In Carmel 
Valley a judgment awarding interest at the legal rate was 
affirmed.  ( Carmel Valley Fire Protection Dist. v. State 
of California, supra, 190 Cal.App.3d at p. 553.) We de-
cline the invitation of DOE to apply another rule. 
 
C. Cross Appeal of LBUSD  

(23) LBUSD seeks reversal of that part of the judg-
ment holding that monies in the Fines and Forfeitures 
Funds in the custody and possession of  [*186]  cross-
respondent Auditor-Controller of the County of Los An-
geles (County Controller) for transfer to the state treas-
ury are not reasonably available for reimbursement of its 
state mandated expenditures. 18 
 

18   In its first amended petition, LBUSD listed 
the following code sections as appropriate 
sources of reimbursement: " Penal Code Sections 
1463.02, 1463.03, 1403.5A and 1464; Govern-
ment Code Sections 13967, 26822.3 and 72056; 
Health and Safety Code Section 11502; and Ve-
hicle Code Sections 1660.7, 42003, and 
41103.5." 

 [***55]  As previously stated, funds are "reasona-
bly available" when the purposes for which those funds 
were appropriated are generally related to the nature of 
the costs incurred. ( Carmel Valley, supra, 190 
Cal.App.3d at pp. 540-541.) LBUSD does not cite, nor 
have we found, any evidence in the record showing the 
use of those funds once they are transmitted to the state 
and that those funds are then "reasonably available" to 
satisfy the Claim.  We cannot conclude as a matter of 
law that a general relationship exists between those funds 
and the nature of the costs incurred pursuant to the Exec-
utive Order.  LBUSD has failed to carry its burden of 
proof and the trial court correctly decided these funds 
were not "reasonably available" for reimbursement. 

Nor have we concluded that there is any ground on 
which the funds could be made available to LBUSD 
while in the possession of the county Auditor-Controller.  
The instant case differs from Carmel Valley wherein we 
affirmed an order which authorized a county to satisfy its 
claims against the state by offsetting fines and forfeitures 
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it held which were due the state.  The Carmel Valley, 
supra, 190 Cal.App.3d 521,  [***56]  holding was based 
on the right of offset as "a long-established principle of 
equity." ( Id. at p. 550.) That is a different standard than 
the standard of "generally related to the nature of costs 
incurred." In the case at bar there is no set-off relation-
ship between county and LBUSD. 

We conclude that because the doctrines of collateral 
estoppel and waiver are inapplicable to the facts of this 
case, the trial court should have allowed State to chal-
lenge the decisions of the Board.  However, we also de-
termine, as a question of law, that the Executive Order 
requires local school boards to provide a higher level of 
service than is required constitutionally or by case law 
and that the Executive Order is a reimbursable state 
mandate pursuant to article XIII B, section 6 of the Cali-
fornia Constitution.  Former Revenue and Tax Code sec-
tion 2234 does not provide reimbursement of the subject 
claim. 

 [*187]  Based on uncontradicted evidence, we mod-
ify the decision of the trial court by striking as sources of 
reimbursement the Special Fund for Economic Uncer-
tainties "or similarly designated accounts." We also mod-
ify the judgment to include charging orders against 
[***57]  certain funds appropriated through subsequent 
budget acts. 

We affirm the decision of the trial court that the 
Fines and Forfeitures Funds are not "reasonably availa-
ble" to satisfy the Claim. 

Finally, we remand the matter to the trial court to 
determine whether at the time of its order, unexpended, 
unencumbered funds sufficient to satisfy the judgment 
remained in the approved budget line item account num-
bers.  The trial court is also directed to determine this 
same issue with respect to the charging order. 

The judgment is affirmed as modified.  Each party is 
to bear its own costs on appeal. 

 [*188]   [**470]  Appendix 

The superior court judgment provides in pertinent 
part: "It Is Ordered, Adjudged and Decreed That: "1. The 
requirements contained in Title 5, California Administra-
tive Code, Sections 90-101 constitute a reimbursable 
State-mandate which cannot be challenged by State Re-
spondents or Respondent DOE because of the doctrines 
of administrative collateral estoppel and waiver. 

"2. There are appropriated funds from specified line 
items in the 1984, 1985, 1986 and 1987 budgets which 
are 'reasonably available' to reimburse Petitioner for 
State-mandated costs it has occurred [sic] as [***58]  a 
result of its compliance with the requirements of Title 5, 
California Administrative Code, Sections 90-101. 

"3. The funds appropriated by the Legislature for: 

"(a) the support of the Department of Education, in-
cluding, but not limited, to the Department's General 
Fund; 

"(b) the Commission on State Mandates, including, 
but not limited to the State Mandates Claim Fund; and 

"(c) the 'Reserve for Contingencies or Emergencies', 
'Special Fund for Economic Uncertainties' or similarly 
designated accounts, are 'reasonably available' and may 
properly be and should be encumbered and expended for 
the reimbursement of State-mandated costs in the amount 
of $ 28,014,869.00, plus applicable interest, as incurred 
by Petitioner and as computed by Petitioner in compli-
ance with Parameters and Guidelines adopted by the 
State Board of Control. 

"4. The law in effect at the time that Petitioner's 
claim was processed provided for the computation of a 
specific claim amount for specific fiscal years based on 
Parameters and Guidelines, or claiming instructions, 
adopted in April 1984 and a Statewide Cost Estimate 
adopted on August 23, 1984, both of which are adminis-
trative actions of the State Board of Control [***59]  
which have not been challenged by State Respondents.  
The computations made pursuant to the Parameters and 
Guidelines and Statewide Cost Estimate are specific and 
ascertainable and subject to audit by the State Controller 
under Government Code section 17558. 

"5. The Court decrees that State funds entitled the 
'Fines and Forfeitures Funds' under the custody and con-
trol of Respondent Bloodgood, are not reasonably avail-
able for satisfaction of Petitioner's claim for reimburse-
ment of State-mandated costs. 

"6. A peremptory writ of mandamus shall issue un-
der the seal of this Court, commanding State Respond-
ents and Respondent Doe to comply with Article XIIIB, 
Section 6 of the California Constitution and Government 
Code Section 17565 and reimburse petitioner for: 

"(a) State-mandated costs in the amount of $ 
24,164,593.00, incurred as a result of its compliance with 
the requirements of Title 5, California Administrative 
Code, Sections 90-101 during fiscal years 1977-78 
through 1982-1983, plus interest at the legal rate from 
September 28, 1985; and 

"(b) State-mandated costs in the amount of $ 
3,850,276.00, incurred as a result of Petitioner's compli-
ance with the requirements of Title 5, California [***60]  
Administrative Code, Sections 90-101 during fiscal years 
1983-84 and 1984-85, plus interest at the legal rate from 
September 28, 1985. 

"7. Said peremptory writ shall command Respondent 
Gray Davis, State Controller, or his successor-in-interest, 
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to pay the claims of Petitioner, plus interest at the legal 
rate from  [*189]  September 28, 1985 from the appro-
priations in the State Budget Acts for the 1984-85, 1985-
86, 1986-87 and 1987-88 fiscal years, and the subse-
quently enacted State Budget Acts, which include, or 
will include appropriations for: 

"(a) the support of the Department of Education, in-
cluding, but not limited to the Department's General 
Fund; 

"(b) the Commission on State Mandates, including, 
but not limited to the State Mandates Claim Fund; and 

"(c) the 'Reserve for Contingencies or Emergencies', 
Special Fund for Economic  [**471]  Uncertainties' or 
similarly designated accounts, which are 'reasonably 
available' to be encumbered and expended for the reim-
bursement of State-mandated costs incurred by Petitioner 
and further shall compel Elizabeth Whitney, Acting State 
Treasurer, or her successor-in-interest, to make payments 
on the warrants drawn by Respondent Gray Davis, State 
Controller [***61]  upon their presentation for payment 
by Petitioner without offset or attempt to offset against 
other monies due and owing Petitioner until Petitioner is 
reimbursed for all such costs. 

"8. Said Peremptory Writ of Mandate also shall 
command Respondent Jesse R. Huff, Director of the 
State Department of Finance, to perform such actions as 
may be necessary to effect reimbursement required by 
other portions of this Judgment, including but not limited 
to, those actions specified in Chapter 135, Statutes of 
1987, Section 2.00, pp. 549-553, or with respect to the 
Special Fund for Economic Uncertainties. 

"9. Pending the final disposition of this proceeding, 
State Respondents and Respondent DOE, and each of 
them, their successors in office, agents, servants and em-
ployees and all persons acting in concert or participation 
with them, are hereby enjoined or restrained from direct-
ly or indirectly expending from the appropriations de-
scribed in Paragraph No. 7 hereinabove any sums greater 
than that which would leave in said appropriations at the 
conclusion of the respective fiscal years an amount less 
than the reimbursement amounts claimed by Petitioner 

together with interest at the legal rate through [***62]  
payment of said reimbursement amount.  Said amounts 
are hereinafter referred to collectively as the 'reimburse-
ment award sum'. 

"10. Pending the final disposition of this proceeding 
State Respondents and Respondent DOE, and each of 
them, their successors in office, agents, servants and em-
ployees, and all persons acting in concert or participation 
with them, are hereby enjoined and restrained from di-
rectly or indirectly causing to revert the reimbursement 
award sum from the appropriations described in Para-
graph No. 7 hereinabove to the general funds of the State 
of California and from otherwise dissipating the reim-
bursement award sum in a manner that would make it 
unavailable to satisfy this Court's judgment. 

"11. The State Respondents and Respondent Doe 
have a continuing obligation to reimburse Petitioner for 
costs incurred in compliance with the requirements con-
tained in Title 5, California Administrative Code, Section 
90-101 in the fiscal years subsequent to it's [sic] claims 
for expenditures in fiscal years 1977-78 through 1984-85 
as set forth in the First Amended Petition, as amended, 
and the accompanying Motion For the Issuance Of A 
Writ Of Mandate. 

"12. The deletion of funding [***63]  for reim-
bursement of State-mandated costs incurred in compli-
ance with Title 5, California Administrative Code, Sec-
tions 90-101 from Chapter 1175, Statutes of 1985 was 
invalid and unconstitutional. 

"13. Respondent Gray Davis, State Controller, shall 
retain the right to audit the claims and records of the Pe-
titioner pursuant to Government Code Section 17561(d) 
to verify the actual dollar amount of the reimbursement 
award sum. 

"14. The Court reserves and retains jurisdiction to 
effect any appropriate remedy at law or equity which 
may be necessary to enforce its judgment or order. 

 [*190]  "15. Petitioner shall recover from State Re-
spondents and Respondent DOE costs in this proceeding 
in the amount of 1,863.54.   

 
________________________________________________________________________________ 
 
"Dated: 3-2, 1988 "/s/ Weil 
 "Robert I. Weil 
 "Judge of The Superior Court" 
________________________________________________________________________________ 
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County, No. GIC737638, Linda B. Quinn, Judge. Court 
of Appeal, Fourth Dist., Div. One, No. D038027.   
 San Diego Unified School Dist. v. Commission on State 
Mandates, 99 Cal. App. 4th 1270, 122 Cal. Rptr. 2d 614, 
2002 Cal. App. LEXIS 4369 (Cal. App. 4th Dist., 2002) 
 
DISPOSITION:    Judgment of the Court of Appeal 
affirmed in part and reversed in part.   
 
 
SUMMARY:  
 
CALIFORNIA OFFICIAL REPORTS SUMMARY  

A school district filed a test claim with the Commis-
sion on State Mandates, asserting entitlement to reim-
bursement for the costs of hearings triggered by manda-
tory expulsion recommendations, and those hearings 
resulting from discretionary expulsion recommendations. 
After holding hearings on the district's claim, the com-
mission determined that Ed. Code, ß 48915's requirement 
of suspension and a mandatory recommendation of ex-
pulsion for firearm possession constituted a new program 
or higher level of service, and found that because costs 
related to some of the resulting hearing provisions set 
forth in Ed. Code, ß 48918 (primarily various notice, 
right of inspection, and recording provisions) exceeded 
the requirements of federal due process, those additional 
hearing costs constituted reimbursable state-mandated 
costs. As to the vast majority of the remaining hearing 
procedures triggered by Ed. Code, ß 48915's requirement 
of suspension and a mandatory recommendation of ex-
pulsion for firearm possession--for example, procedures 
governing such matters as the hearing itself and the 

board's decision; a statement of facts and charges; notice 
of the right to representation by counsel; written find-
ings; recording of the hearing; and the making of a rec-
ord of the expulsion--the commission found that those 
procedures were enacted to comply with federal due pro-
cess requirements, and hence fell within the exception set 
forth in Gov. Code, ß 17556, subd. (c), and did not im-
pose a reimbursable state mandate. The commission fur-
ther found that with respect to Ed. Code, ß 48915's dis-
cretionary expulsions, there was no right to reimburse-
ment for costs incurred in holding expulsion hearings, 
because such expulsions do not constitute a new program 
or higher level of service, and in any event such expul-
sions are not mandated by the state, but instead represent 
a choice by the principal and the school board. The dis-
trict then brought a proceeding for an administrative writ 
of mandate, challenging the commission's decision. The 
trial court issued a writ commanding the commission to 
render a new decision finding (i) all costs associated with 
hearings triggered by compulsory suspensions and man-
datory expulsion recommendations are reimbursable, and 
(ii) hearing costs associated with discretionary expul-
sions are reimbursable to  [*860]  the limited extent that 
required hearing procedures exceed federal due process 
mandates. (Superior Court of San Diego County, No. 
GIC737638, Linda B. Quinn, Judge.) The Court of Ap-
peal, Fourth Dist., Div. One, No. D038027, affirmed the 
judgment rendered by the trial court. 

The Supreme Court affirmed the judgment of the 
Court of Appeal insofar as it provided for full reim-
bursement of all costs related to hearings triggered by the 
mandatory expulsion provision of Ed. Code, ß 48915, but 
reversed the judgment insofar as it provided for reim-
bursement of any costs related to hearings triggered by 
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the discretionary provision of ß 48915. The court held 
that to the extent that ß 48915 compels suspension and 
mandates a recommendation of expulsion for certain 
offenses, it constitutes a higher level of service under 
Cal. Const., art. XIII B, ß 6, and imposes a reimbursable 
state mandate for all resulting hearing costs--even those 
costs attributable to procedures required by federal law. 
The immediate suspension and mandatory expulsion of a 
student who possesses a firearm on school property pro-
vides a higher level of service to the public in that it en-
hances the safety of those who attend public schools. The 
court held, however, that to the extent Ed. Code, ß 
48915, makes expulsions discretionary, it does not con-
stitute a higher level of service related to an existing pro-
gram, because provisions recognizing discretion to sus-
pend or expel students were set forth in statutes predating 
1975, when ß 48915 was first enacted. Even if any of the 
hearing procedures set forth in Ed. Code, ß 48918, and 
applicable to mandatory and discretionary and mandato-
ry expulsions under Ed. Code, ß 48915, constitute a 
higher level of service, the statute does not trigger any 
right to reimbursement. The hearing procedures of Ed. 
Code, ß 48918, should be considered to have been adopt-
ed to implement a federal due process mandate and 
hence are nonreimbursable under Cal. Const., art. XIII B, 
ß 6, and Gov. Code, ß 17556, subd. (c). (Opinion by 
George, C. J., expressing the unanimous view of the 
court.)  
 
HEADNOTES  
 
CALIFORNIA OFFICIAL REPORTS HEADNOTES 
Classified to California Digest of Official Reports  
 
(1) State of California ß 11--Fiscal Matters--
Reimbursable State Mandate--Higher Level of Ser-
vice--Mandatory Suspension or Expulsion of Stu-
dent.--Ed. Code, ß 48915, insofar as it compels suspen-
sion and mandates a recommendation of expulsion for 
certain offenses, constitutes a higher level of service un-
der Cal. Const., art. XIII B, ß 6, and imposes a reimburs-
able state mandate for all resulting hearing costs--even 
those costs attributable to procedures required by federal 
law. [*861]  
 
(2) State of California ß 11--Fiscal Matters--
Nonreimbursable State Mandate--No Higher Level of 
Service--Discretionary Suspension or Expulsion of 
Student--Hearing Procedures Excepted From Reim-
bursement as Federal Mandate.--No hearing costs in-
curred in carrying out expulsions that are discretionary 
under Ed. Code, ß 48915--including costs related to hear-
ing procedures claimed to exceed the requirements of 
federal law--are reimbursable. To the extent that statute 
makes expulsions discretionary, it does not reflect a new 

program or a higher level of service related to an existing 
program. Moreover, even if the hearing procedures set 
forth in Ed. Code, ß 48918, constitute a new program or 
higher level of service, the statute does not trigger any 
right to reimbursement, because the hearing provisions 
that assertedly exceed federal requirements are merely 
incidental to fundamental federal due process require-
ments and the added costs of such procedures are de 
minimis. Such hearing provisions should be treated, for 
purposes of ruling upon a request for reimbursement, as 
part of the nonreimbursable underlying federal mandate 
and not as a state mandate. 

[7 Witkin, Summary of Cal. Law (9th ed. 1988) 
Constitutional Law, ß 549; 9 Witkin, Summary of Cal. 
Law (9th ed. 1989) Taxation, ß 123A.] 
 
(3) Schools ß 61--Students--Suspension or Expulsion--
Expulsion Hearing Mandated.--In identifying the right 
to a hearing, Ed. Code, ß 48918, subd. (a), declares that a 
student is entitled to an expulsion hearing within 30 days 
after the school principal determines that the student has 
committed an act warranting expulsion. In practical ef-
fect, this means that whenever a school principal makes 
such a determination and recommends to the school 
board that a student be expelled, an expulsion hearing is 
mandated. 
 
(4) Schools ß 61--Parents and Students--Suspension 
or Expulsion--Mandatory and Discretionary Expul-
sion.--Discrete subdivisions of Ed. Code, ß 48915, ad-
dress circumstances in which a principal must recom-
mend to the school board that a student be expelled, and 
circumstances in which a principal may recommend that 
a student be expelled.  
 
(5) State of California ß 11--Fiscal Matters--
Reimbursable State Mandate.--Procedures governing 
the constitutional requirement of reimbursement under 
Cal. Const., art. XIII B, ß 6, are set forth in Gov. Code, ß 
17500 et seq. The Commission on State Mandates (Gov. 
Code, ß 17525) is charged with the responsibility of 
hearing and deciding, subject to judicial review by an 
administrative writ of mandate, claims for reimburse-
ment made by local governments or school districts. 
(Gov.  [*862]  Code, ß 17551.) Gov. Code, ß 17561, 
subd. (a), provides that the state shall reimburse each 
school district for all costs mandated by the state, as de-
fined in Gov. Code, ß 17514. Section 17514, in turn, 
defines costs mandated by the state to mean, in relevant 
part, any increased costs which a school district is re-
quired to incur as a result of any statute which mandates 
a new program or higher level of service of an existing 
program within the meaning of Cal. Const., art. XIII B, ß 
6. Finally, Gov. Code, ß 17556, sets forth circumstances 
in which there shall be no reimbursement, including, 

Received
August 26, 2011
Commission on
State Mandates



Page 3 
33 Cal. 4th 859, *; 94 P.3d 589, **; 

16 Cal. Rptr. 3d 466, ***; 2004 Cal. LEXIS 7079 

under Gov. Code, ß 17556, subd. (c), circumstances in 
which the statute or executive order implemented a fed-
eral law or regulation and resulted in costs mandated by 
the federal government, unless the statute or executive 
order mandates costs which exceed the mandate in that 
federal law or regulation. 
 
(6) State of California ß 11--Fiscal Matters--
Reimbursable State Mandate--New Program or 
Higher Level of Service--Alternative Tests.--The re-
quirement for increased or higher level of service under 
Cal. Const., art. XIII B, ß 6, is directed to state mandated 
increases in the services provided by local agencies in 
existing programs. The Constitution's phrase "new pro-
gram or higher level of service" refers to either of two 
alternatives--(1) programs that carry out the governmen-
tal function of providing services to the public, or (2) 
laws which, to implement a state policy, impose unique 
requirements on local governments and do not apply 
generally to all residents and entities in the state. 
 
(7) State of California ß 11--Fiscal Matters--
Reimbursable State Mandate--Increase in Costs.--
Simply because a state law or order may increase the 
costs borne by local government in providing services 
does not necessarily establish that the law or order con-
stitutes an increased or higher level of the resulting ser-
vice to the public under Cal. Const., art. XIII B, ß 6, and 
Gov. Code, ß 17514. 
 
(8) State of California ß 11--Fiscal Matters--
Reimbursable State Mandate--Increase in Level or 
Quality of Governmental Services Provided.--A reim-
bursable higher level of service concerning an existing 
program exists when a state law or executive order man-
dates not merely some change that increases the cost of 
providing services, but an increase in the actual level or 
quality of governmental services provided. 
 
(9) State of California ß 11--Fiscal Matters--
Reimbursable State Mandate--Higher Level of Ser-
vice--Mandatory Suspension and Expulsion for Stu-
dent Firearm Possession.--The statutory requirements 
of Ed. Code, ß 48915--immediate suspension and manda-
tory recommendation of expulsion for students who pos-
sess a firearm, and the limitation  [*863]  upon the ensu-
ing options of the school board (expulsion or referral)--
provide a "higher level of service" to the public under the 
commonly understood sense of that term: (i) the re-
quirements are new in comparison with the preexisting 
scheme; and (ii) the requirements were intended to pro-
vide an enhanced service to the public--safer schools for 
the vast majority of students. 
 

(10) State of California ß 11--Fiscal Matters--
Reimbursable State Mandate--Higher Level of Ser-
vice--Mandatory Suspension and Expulsion for Stu-
dent Firearm Possession.--Providing public schooling 
clearly constitutes a governmental function, and enhanc-
ing the safety of those who attend such schools consti-
tutes a service to the public. The mandatory suspension 
and expulsion recommendation requirements of Ed. 
Code, ß 48915, together with restrictions placed upon a 
district's resolution of such a case, constitute an increased 
or higher level of service to the public under Cal. Const., 
art. XIII B, ß 6, and the implementing statutes. 
 
(11) State of California ß 11--Fiscal Matters--
Reimbursable State Mandate--Higher Level of Ser-
vice--Mandatory Suspension and Expulsion of Stu-
dent--State Requires School District to Incur Costs of 
an Expulsion Hearing.--In the absence of the operation 
of Ed. Code, ß 48915's mandatory provision (specifical-
ly, compulsory immediate suspension and a mandatory 
expulsion recommendation), a school district would not 
automatically incur the due process hearing costs that are 
mandated by federal law and codified in Ed. Code, ß 
48918. Instead, a district would incur such hearing costs 
only if a school principal first were to exercise discretion 
to recommend expulsion. Accordingly, in its mandatory 
aspect, Ed. Code, ß 48915, appears to constitute a state 
mandate in that it establishes conditions under which the 
state, rather than local officials, has made the decision 
requiring a school district to incur the costs of an expul-
sion hearing. 
 
(12) Schools ß 61--Parents and Students--Suspension 
or Expulsion--Expulsion Hearings--Not Federal 
Mandate.--Ed. Code, ß 48918, sets out requirements for 
expulsion hearings that must be held when a district 
seeks to expel a student--but neither ß 48918 nor federal 
law requires that any such expulsion recommendation be 
made in the first place. Section 48918 does not imple-
ment any federal mandate that school districts hold such 
hearings and incur such costs whenever a student is 
found in possession of a firearm. Accordingly, the so-
called exception to reimbursement described in Gov. 
Code, ß 17556, subd. (c), is inapplicable in this context 
of a mandatory hearing.  [*864]  
 
(13) State of California ß 11--Fiscal Matters--
Reimbursable State Mandate--Higher Level of Ser-
vice--Mandatory Suspension and Expulsion of Stu-
dent--Hearing Costs Triggered by Mandatory Expul-
sion.--When it is state law (Ed. Code, ß 48915's manda-
tory expulsion provision), and not federal due process 
law, that requires a school district to take steps that in 
turn require it to incur hearing costs, the hearing costs 
incurred by a school district, triggered by the mandatory 
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provision of Ed. Code, ß 48915, do not constitute a non-
reimbursable federal mandate. Under the statutes in ef-
fect through mid-1994, all such hearing costs--those de-
signed to satisfy the minimum requirements of federal 
due process, and those that may exceed those require-
ments--were, with respect to the mandatory expulsion 
provision of ß 48915, state mandated costs, fully reim-
bursable by the state.  
 
(14) State of California ß 11--Fiscal Matters--
Reimbursable State Mandate--Higher Level of Ser-
vice--Mandatory Suspension or Expulsion of Stu-
dent.--All hearing costs triggered by Ed. Code, ß 48915's 
mandatory expulsion provision constitute reimbursable 
state mandated expenses under the statutes in effect 
through mid-1994. 20 U.S.C. ß 7151, or its predecessor, 
20 U.S.C. ß 8921, may lead to a different conclusion 
when applied to versions of Ed. Code, ß 48915, effective 
in years 1995 and thereafter. 
 
(15) State of California ß 11--Fiscal Matters--
Reimbursable State Mandate--New Program or 
Higher Level of Service--Discretionary Suspension or 
Expulsion of Student: Schools ß 61--Parents and Stu-
dents--Discretionary Suspension or Expulsion--Cost 
of Proceedings Not Reimbursable.--The discretionary 
expulsion provision of Ed. Code, ß 48915, does not con-
stitute a new program or higher level of service related to 
an existing program, under Cal. Const., art. XIII B, ß 6, 
because provisions recognizing discretion to suspend or 
expel students were set forth in statutes predating 1975, 
when the provision was first enacted. 
 
(16) Schools ß 61--Parents and Students--Suspension 
or Expulsion--Hearing Procedures--Federal Due Pro-
cess Mandate--Nonreimbursable State Mandate.--All 
hearing procedures set forth in Ed. Code, ß 48918, 
properly should be considered to have been adopted to 
implement a federal due process mandate, and hence all 
such hearing costs are nonreimbursable under Cal. 
Const., art. XIII B, ß 6, and Government Code ß 17557, 
subd. (c).  
 
(17) State of California ß 11--Fiscal Matters--
Reimbursable State Mandate--Implementation of 
Federal Law--Discretionary Suspension or  [*865]  
Expulsion of a Student: Schools ß 61--Parents and 
Students--Discretionary Suspension or Expulsion--
Federal Mandate to Provide a Hearing.--An initial 
discretionary decision to seek expulsion of a student in 
turn triggers a federal constitutional mandate to provide 
an expulsion hearing. The Legislature, in adopting spe-
cific statutory procedures under Ed. Code, ß 48918, to 
comply with the general federal mandate, reasonably 
articulated various incidental procedural protections. 

These protections are designed to make the underlying 
federal right enforceable and to set forth procedural de-
tails that were not expressly articulated in the case law 
establishing the respective rights; viewed singly or cu-
mulatively, they did not significantly increase the cost of 
compliance with the federal mandate. For purposes of 
ruling upon a claim for reimbursement, such incidental 
procedural requirements, producing at most de minimis 
added cost, should be viewed as part and parcel of the 
underlying federal mandate, and hence nonreimbursable 
under Gov. Code, ß 17556, subd. (c). 
 
(18) Schools ß 61--Parents and Students--
Discretionary Suspension or Expulsion--Federal Due 
Process Requirements--Not Reimbursable As State 
Mandate.--All hearing costs incurred under Ed. Code, ß 
48918, triggered by a school district's exercise of discre-
tion to seek expulsion, should be treated as having been 
incurred pursuant to a mandate of federal law, and hence 
all such costs are nonreimbursable under Gov. Code, ß 
17556, subd. (c). 
 
COUNSEL: Paul M. Starkey, Camille Shelton and 
Katherine A. Tokarski for Defendant and Appellant. 
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ent. 
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Amicus Curiae on behalf of Plaintiff and Respondent. 
 
 [*866]  Steven M. Woodside, County Counsel (Sonoma) 
as Amicus Curiae on behalf of Plaintiff and Respondent.   
 
JUDGES: George, C. J., expressing the unanimous view 
of the court.   
 
OPINION BY: GEORGE [***467]  
 
OPINION 

 [**591]  GEORGE, C. J.--Article XIII B, section 
6, of the California Constitution provides: "Whenever the 
Legislature or any state agency mandates a new program 
or higher level of service on any local government, the 
State shall provide a subvention of funds to reimburse 
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such local government for the costs of such program or 
increased level of service ... ." 1 (Hereafter article XIII B, 
section 6.) 
 

1    The provision continues: "except that the 
Legislature may, but need not, provide such sub-
vention of funds for the following mandates: [∂] 
(a) Legislative mandates requested by the local 
agency affected; [∂] (b) Legislation defining a 
new crime or changing an existing definition of a 
crime; or [∂] (c) Legislative mandates enacted 
prior to January 1, 1975, or executive orders or 
regulations initially implementing legislation en-
acted prior to January 1, 1975." (Cal. Const., art. 
XIII B, ß 6.) 

Plaintiff San Diego Unified School District (Dis-
trict), like all other public school districts in the state, is, 
and was at the time relevant in this proceeding, governed 
by statutes that regulate the expulsion of students. (Ed. 
Code, ß 48900 et seq.) Whenever an expulsion recom-
mendation is made (and before a student may be ex-
pelled), the District is required by Education Code sec-
tion 48918 to afford the student a hearing with various 
procedural protections--including notice of the hearing 
and the right to representation by  [***468]  counsel, 
preparation of findings of fact, notices related to any 
expulsion and the right of appeal, and preparation of a 
hearing record. Providing these procedural protections 
requires the District to expend funds, for which the Dis-
trict asserts a right to reimbursement from the state pur-
suant to article XIII B, section 6, and implementing leg-
islation, Government Code section 17500 et seq.  

We granted review to consider two questions: (1) 
Are the hearing costs incurred as a result of the mandato-
ry actions related to expulsions that are compelled by 
Education Code section 48915 fully reimbursable--or are 
those hearing costs reimbursable only to the extent such 
costs are attributable to hearing procedures that exceed 
the procedures required by federal law? (2) Are any hear-
ing costs incurred in carrying out expulsions that are 
discretionary under Education Code section 48915 reim-
bursable? After we granted review and filed our decision 
in  Department of Finance v. Commission on State Man-
dates (Kern High School Dist.) (2003) 30 Cal.4th 727 
[134 Cal. Rptr. 2d 237, 68 P.3d 1203] (Kern High School 
Dist.), we added the following preliminary question to be 
addressed: Do the Education Code  [*867]  statutes cited 
above establish a "new program" or "higher level of ser-
vice" under article XIII B, section 6? Finally, we also 
asked the parties to brief the effect of the decision in  
Kern High School Dist., supra, 30 Cal.4th 727, on the 
present case.  

(1) We conclude that Education Code section 48915, 
insofar as it compels suspension and mandates a recom-

mendation of expulsion for certain offenses, constitutes a 
"higher level of service" under article XIII B, section 6, 
and imposes a reimbursable state mandate for all result-
ing hearing costs--even those costs attributable to proce-
dures required by federal law. In this respect, we shall 
affirm the judgment of the Court of Appeal.  

(2) We also conclude that no hearing costs incurred 
in carrying out those expulsions that are discretionary 
under Education Code section 48915--including costs 
related to hearing procedures claimed to exceed the re-
quirements of federal law--are reimbursable. As we shall 
explain, to the extent that statute makes expulsions dis-
cretionary, it does not reflect a new program or a higher 
level of service related to an existing program. Moreo-
ver, even if the hearing procedures set forth in Education 
Code section 48918 constitute a new program or higher 
level of service, we conclude that this statute does not 
trigger any right to reimbursement, because the hearing 
provisions that assertedly exceed federal requirements 
are merely incidental to fundamental federal due process 
requirements and the added costs of such procedures are 
de minimis. For these reasons, we conclude such hearing 
provisions should be treated, for purposes of ruling upon 
a request for reimbursement, as part of the nonreimburs-
able underlying federal mandate and not as a state man-
date. Accordingly, we shall reverse the judgment of the 
Court of Appeal insofar as it compels reimbursement  
[**592]  of any costs incurred pursuant to discretionary 
expulsions. 
 
I  
 
A. Education Code sections 48918 and 48915  

We first describe the relevant provisions of two stat-
utes--Education Code sections 48918 and 48915--
pertaining to the expulsion of students from public 
schools.  

Education Code section 48918 specifies the right of 
a student to an expulsion hearing and sets forth proce-
dures that a school district must  [*868]  follow when 
conducting  [***469]  such a hearing. (Stats. 1990, ch. 
1231, ß 2, pp. 5136-5139.) 2  
 

2    For purposes of our present inquiry, Educa-
tion Code, section 48918, at the time relevant 
here (mid-1993 through mid-1994) read essential-
ly as it had for the prior decade, and as it has in 
the ensuing decade. That provision first was en-
acted in 1975 (see Stats. 1975, ch. 1253, ß 4, pp. 
3277-3278) as Education Code, former section 
10608. (This enactment apparently was a re-
sponse to the United States Supreme Court's deci-
sion in  Goss v. Lopez (1975) 419 U.S. 565, 581 
[42 L. Ed. 2d 725, 95 S. Ct. 729] (Goss) [recog-
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nizing due process requirements applicable to 
public school students who are suspended for 
more than 10 days].) The statute was renumbered 
as Education Code, former section 48914 in 1976 
(Stats. 1976, ch. 1010, ß 2, pp. 3589-3590) and 
was substantially augmented in 1977 (Stats. 
1977, ch. 965, ß 24, pp. 2924-2926). After rela-
tively minor amendments in 1978 and 1982, the 
section in 1983 was substantially restated, further 
augmented, and renumbered as Education Code 
section 48918 (Stats. 1983, ch. 498, ß 91, p. 
2118). Amendments adopted in 1984 and 1988 
made relatively minor changes, and further simi-
lar modifications were made in 1990, reflecting 
the version of the statute here at issue. Subse-
quent amendments in 1995, 1996, 1998, and 1999 
made further changes that are irrelevant to the is-
sue presented in the case now before us.  

 (3) In identifying the right to a hearing, subdivision 
(a) of Education Code, section 48918, declares that a 
student is "entitled" to an expulsion hearing within 30 
days after the school principal determines that the stu-
dent has committed an act warranting expulsion. 3 In 
practical effect, this means that whenever a school prin-
cipal makes such a determination and recommends to the 
school board that a student be expelled, an expulsion 
hearing is mandated. 4  
 

3    The provision reads: "The pupil shall be enti-
tled to a hearing to determine whether the pupil 
should be expelled. An expulsion hearing shall be 
held within 30 schooldays after the date the prin-
cipal or the superintendent of schools determines 
that the pupil has committed any of the acts enu-
merated in Section 48900 ... ." (Ed. Code, ß 
48918, subd. (a).). (Subdivision (b) of section 
48900 presently includes--as it did at the time 
relevant here--the offense of possession of a fire-
arm.)  
4    Of course, if a student does not invoke his or 
her entitlement to such a hearing, and instead 
waives the right to such a hearing, the hearing 
need not be held.  

 In specifying the substantive and procedural re-
quirements for such an expulsion hearing, Education 
Code section 48918 sets forth rules and procedures, some 
of which, the parties agree, codify requirements of feder-
al due process and some of which may exceed those re-
quirements. 5 These rules and procedures govern, among 
other things, notice of a hearing and the right to represen-
tation by counsel, preparation of findings of fact, notices 
related to the expulsion and the right of appeal, and prep-
aration of a hearing record. (See ß 48918, subds. (a) 
through former subd. (j), currently subd. (k).)  

 
5    See  Goss, supra, 419 U.S. 565, 581;  Gonza-
les v. McEuen (C.D.Cal. 1977) 435 F. Supp. 460, 
466-467 (concluding that former Education Code 
section 10608 [current ß 48918] met federal due 
process requirements pertaining to expulsions 
from public schools); 7 Witkin, Summary of Cal-
ifornia Law (9th ed. 1988), Constitutional Law, 
section 549, page 754 (noting that Education 
Code section 48918 and related legislation were 
enacted in response to the decision in Goss).  

  [*869]  (4) The second statute at issue in this mat-
ter is Education Code section 48915. Discrete subdivi-
sions of this statute address circumstances in which a 
principal must recommend to the school board that a 
student be expelled, and circumstances in which a prin-
cipal may recommend that a student be expelled.  

First, there is what the parties characterize as the 
"mandatory expulsion provision," Education Code sec-
tion 48915, former subdivision (b). As it read during the 
time relevant in this proceeding (mid-1993  [***470]  
through mid-1994), this subdivision (1) compelled a 
school principal to immediately suspend any  [**593]  
student found to be in possession of a firearm at school 
or at a school activity off school grounds, and (2) man-
dated a recommendation to the school district governing 
board that the student be expelled. The provision further 
required the governing board, upon confirmation of the 
student's knowing possession of a firearm, either to expel 
the student or "refer" him or her to an alternative educa-
tion program housed at a separate school site. 6 (Compare 
this former provision with current Ed. Code, ß 48915,  
subds. (c), (d).) 7  
 

6    An earlier and similar, albeit broader, version 
of the provision--extending not only to posses-
sion of firearms but also to possession of explo-
sives and certain knives--existed briefly and was 
effective for approximately two and one-half 
months in late 1993. That initial statute, former 
section 48915, subdivision (b) (as amended Stats. 
1993, ch. 1255, ß 2, pp. 7284-7285), which was 
effective only from October 11, 1993 through 
December 31, 1993, provided: "The principal or 
the superintendent of schools shall immediately 
suspend pursuant to Section 48911, and shall rec-
ommend to the governing board the expulsion of, 
any pupil found to be in possession of a firearm, 
knife of no reasonable use to the pupil, or explo-
sive at school or at a school activity off school 
grounds. The governing board shall expel that 
pupil or, as an alternative, refer that pupil to an 
alternative education program, whenever the 
principal or the superintendent of schools and the 
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governing board confirm that: [∂] (1) The pupil 
was in knowing possession of the firearm, knife, 
or explosive. [∂] (2) Possession of the firearm, 
knife of no reasonable use to the pupil, or explo-
sive was verified by an employee of the school 
district. [∂] (3) There was no reasonable cause for 
the pupil to be in possession of the firearm, knife, 
or explosive."  

As subsequently amended by Statutes 1993, 
chapter 1256, section 2, pages 7286-7287, effec-
tive January 1, 1994, Education Code section 
48915, former subdivision (b), read: "The princi-
pal or the superintendent of schools shall imme-
diately suspend, pursuant to Section 48911, any 
pupil found to be in possession of a firearm at 
school or at a school activity off school grounds 
and shall recommend expulsion of that pupil to 
the governing board. The governing board shall 
expel that pupil or refer that pupil to a program of 
study that is appropriately prepared to accommo-
date students who exhibit discipline problems and 
is not provided at a comprehensive middle, jun-
ior, or senior high school or housed at the school-
site attended by the pupil at the time the expul-
sion was recommended to the school board, 
whenever the principal or superintendent of 
schools and the governing board confirm the fol-
lowing: [∂] (1) The pupil was in knowing posses-
sion of the firearm. [∂] (2) An employee of the 
school district verifies the pupil's possession of 
the firearm."  
7    The current subdivisions of Education Code 
section 48915 set forth a list of mandatory expul-
sion conduct broader than that set forth in former 
subdivision (b), and require a school board both 
to expel and refer to other institutions all students 
found to have committed such conduct. The pre-
sent subdivisions read: "(c) The principal or su-
perintendent of schools shall immediately sus-
pend, pursuant to Section 48911, and shall rec-
ommend expulsion of a pupil that he or she de-
termines has committed any of the following acts 
at school or at a school activity off school 
grounds: [∂] (1) Possessing, selling, or otherwise 
furnishing a firearm. This subdivision does not 
apply to an act of possessing a firearm if the pupil 
had obtained prior written permission to possess 
the firearm from a certificated school employee, 
which is concurred in by the principal or the de-
signee of the principal. This subdivision applies 
to an act of possessing a firearm only if the pos-
session is verified by an employee of a school 
district. [∂] (2) Brandishing a knife at another 
person. [∂] (3) Unlawfully selling a controlled 
substance listed in Chapter 2 (commencing with 

Section 11053) of Division 10 of the Health and 
Safety Code. [∂] (4) Committing or attempting to 
commit a sexual assault as defined in subdivision 
(n) of Section 48900 or committing a sexual bat-
tery as defined in subdivision (n) of Section 
48900. [∂] (5) Possession of an explosive. [∂] (d) 
The governing board shall order a pupil expelled 
upon finding that the pupil committed an act 
listed in subdivision (c), and shall refer that pupil 
to a program of study that meets all of the follow-
ing conditions: [∂] (1) Is appropriately prepared 
to accommodate pupils who exhibit discipline 
problems. [∂] (2) Is not provided at a comprehen-
sive middle, junior, or senior high school, or at 
any elementary school. [∂] (3) Is not housed at 
the schoolsite attended by the pupil at the time of 
suspension." (Stats. 2001, ch. 116 ß 1.) 

  [*870]   [***471]  This provision, as it read at the 
time relevant here, did not mandate expulsion per se 8--
but it did require immediate suspension followed by a 
mandatory expulsion recommendation (and it provided 
that a student found by the governing board to have pos-
sessed  [**594]  a firearm would be removed from the 
school site by limiting disposition to either expulsion or 
"referral" to an alternative school). Moreover, as noted 
above, whenever expulsion is recommended a student 
has a right to an expulsion hearing. Accordingly, it is 
appropriate to characterize the former provision as man-
dating immediate suspension, a recommendation of ex-
pulsion, and hence, an expulsion hearing. For conven-
ience, we accept the parties' description of this aspect of 
Education Code section 48915 as constituting a "manda-
tory expulsion provision."  
 

8    As the Department of Finance observed in an 
August 22, 1994, communication to the Commis-
sion on State Mandates in this matter, "nothing in 
[Education Code section 48915] ... requires a dis-
trict governing board or a county board of educa-
tion to expel a pupil," and even "unauthorized 
and knowing possession of a firearm, does not re-
sult in mandated expulsion. Section 48915 subdi-
vision (b) provides for the choice of the govern-
ing board to either expel the pupil in possession 
of a firearm, or refer the pupil to an alternative 
program of study. ..." 

 The second aspect of Education Code section 48915 
relevant here consists of what we shall call the "discre-
tionary expulsion provision." (Id., former subd. (c), sub-
sequently subd. (d), currently subd. (e).) During the peri-
od relevant in this proceeding (as well as currently), this 
subdivision of Education Code section 48915 recognized 
that a principal possesses discretion to recommend that a 
student be expelled for specified conduct other than fire-
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arm possession (conduct such as damaging or stealing 
school property or private property, using or selling illicit 
drugs, receiving stolen property, possessing tobacco or 
drug paraphernalia, or engaging in disruptive behavior). 
The former provision (like the current provision) further 
specified that the school district governing board "may" 
order a student expelled upon finding that the  [*871]  
student, while at school or at a school activity off school 
grounds, engaged in such conduct. 9  
 

9    Education Code, section 48915, former sub-
division (c) (as amended Stats. 1992, ch. 909, ß 3, 
p. 4226; amended and redesignated as former 
subd. (d) by Stats. 1993, ch. 1255, ß 2, pp. 7284-
7285; further amended Stats. 1993, ch. 1256, ß 2, 
p. 7287, and Stats. 1994, ch. 1198, ß 7, p. 7271) 
provided, at the time relevant here: "Upon rec-
ommendation by the principal, superintendent of 
schools, or by a hearing officer or administrative 
panel appointed pursuant to subdivision (d) of 
Section 48918, the governing board may order a 
pupil expelled upon finding that the pupil violat-
ed subdivision (f), (g), (h), (i), (j), (k), or (l) of 
Section 48900, or Section 48900.2 or 48900.3, 
and either of the following: [∂] (1) That other 
means of correction are not feasible or have re-
peatedly failed to bring about proper conduct. [∂] 
(2) That due to the nature of the violation, the 
presence of the pupil causes a continuing danger 
to the physical safety of the pupil or others." (Ital-
ics added.)  

At the time relevant here, subdivisions (f) 
through (l) of Education Code section 48900 (as 
amended Stats. 1992, ch. 909, ß 1, pp. 4224-
4225; Stats. 1994, ch. 1198, ß 5, pp. 7269-7270) 
provided: "A pupil shall not be suspended from 
school or recommended for expulsion unless the 
superintendent or the principal of the school in 
which the pupil is enrolled determines that the 
pupil has: [∂] ... [∂] (f) Caused or attempted to 
cause damage to school property or private prop-
erty. [∂] (g) Stolen or attempted to steal school 
property or private property. [∂] (h) Possessed or 
used tobacco, or any products containing tobacco 
or nicotine products ... . However, this section 
does not prohibit use or possession by a pupil of 
his or her own prescription products. [∂] (i) 
Committed an obscene act or engaged in habitual 
profanity or vulgarity. [∂] (j) Had unlawful pos-
session of, or unlawfully offered, arranged, or 
negotiated to sell any drug paraphernalia, as de-
fined in Section 11014.5 of the Health and Safety 
Code. [∂] (k) Disrupted school activities or oth-
erwise willfully defied the valid authority of su-
pervisors, teachers, administrators, school offi-

cials, or other school personnel engaged in the 
performance of their duties. [∂] (l) Knowingly re-
ceived stolen school property or private proper-
ty." (Italics added.)  

At the time relevant here, Education Code, 
section 48900.2 (Stats. 1992, ch. 909, ß 2, p. 
4225) provided: "In addition to the reasons speci-
fied in Section 48900, a pupil may be suspended 
from school or recommended for expulsion if the 
superintendent or the principal of the school in 
which the pupil is enrolled determines that the 
pupil has committed sexual harassment as de-
fined in Section 212.5. [∂] For the purposes of 
this chapter, the conduct described in Section 
212.5 must be considered by a reasonable person 
of the same gender as the victim to be sufficiently 
severe or pervasive to have a negative impact up-
on the individual's academic performance or to 
create an intimidating, hostile, or offensive edu-
cational environment. This section shall not apply 
to pupils enrolled in kindergarten and grades 1 to 
3, inclusive." 

Education Code, section 48900.3 (Stats. 
1994, ch. 1198, ß 6, p. 7270), at the time relevant 
here, provided: "In addition to the reasons speci-
fied in Sections 48900 and 48900.2, a pupil in 
any of grades 4 to 12, inclusive, may be suspend-
ed from school or recommended for expulsion if 
the superintendent or the principal of the school 
in which the pupil is enrolled determines that the 
pupil has caused, attempted to cause, threatened 
to cause, or participated in an act of, hate vio-
lence, as defined in subdivision (e) of [former] 
Section 33032.5 [current section 233]."  

In addition, Education Code, section 48900.4 
(Stats. 1994, ch. 1017, ß 1, p. 6196) provided, at 
the time relevant here: "In addition to the grounds 
specified in Sections 48900 and 48900.2, a pupil 
enrolled in any of grades 4 to 12, inclusive, may 
be suspended from school or recommended for 
expulsion if the superintendent or the principal of 
the school in which the pupil is enrolled deter-
mines that the pupil has intentionally engaged in 
harassment, threats, or intimidation, directed 
against a pupil or group of pupils, that is suffi-
ciently severe or pervasive to have the actual and 
reasonably expected effect of materially disrupt-
ing classwork, creating substantial disorder, and 
invading the rights of that pupil or group of pu-
pils by creating an intimidating or hostile educa-
tional environment."  

(All of these current provisions--sections 
48915, subdivision (e), 48900, 48900.2, 48900.3, 
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and 48900.4--read today substantially the same as 
they did at the time relevant in the present case.)  

  [*872]   [**595]  
 
 [***472] B. Proceedings Under Government Code sec-
tion 17500 et seq.  

(5) Procedures governing the constitutional require-
ment of reimbursement under article XIII B, section 6, 
are set forth in Government Code section 17500 et seq. 
The Commission on State Mandates (Commission) (Gov. 
Code, ß 17525) is charged with the responsibility of 
hearing and deciding, subject to judicial review by an 
administrative writ of mandate, claims for reimburse-
ment made by local governments or school districts. 
(Gov. Code, ß 17551.) Government Code section 17561, 
subdivision (a), provides that the "state shall reimburse 
each ... school district for all 'costs mandated by the 
state,' as defined in section 17514." Government Code 
section 17514, in turn, defines "costs mandated by the 
state" to mean, in relevant part, "any increased costs 
which a ... school district is required to incur ... as a re-
sult of any statute ... which mandates a new program or 
higher level of service of an existing program within the 
meaning of Section 6 of Article XIIIB of the California 
Constitution." Finally, Government Code section 17556 
sets forth circumstances in which there shall be no reim-
bursement, including, under subdivision (c), circum-
stances in which "[t]he statute or executive order imple-
mented a federal law or regulation and resulted in costs 
mandated by the federal government, unless the statute 
or  [***473]  executive order mandates costs which ex-
ceed the mandate in that federal law or regulation."  

In March 1994, the District filed a "test claim" with 
the Commission, asserting entitlement to reimbursement 
for the costs of hearings provided with respect to both 
categories of cases described above--that is, those hear-
ings triggered by mandatory expulsion recommenda-
tions, and those hearings resulting from discretionary 
expulsion recommendations. (See Gov. Code, ß 17521;  
Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-
333 [285 Cal. Rptr. 66, 814 P.2d 1308].) 10 The District 
sought reimbursement for costs incurred between July 1, 
1993, and June 30, 1994, under statutes effective through 
the latter date.  
 

10    As observed by amicus curiae California 
School Boards Association, a "test claim is like a 
class action--the Commission's decision applies 
to all school districts in the state. If the district is 
successful, the Commission goes to the Legisla-
ture to fund the statewide costs of the mandate for 
that year and annually thereafter as long as the 
statute is in effect."  

 In August 1998, after holding hearings on the Dis-
trict's claim (as amended in April 1995, to reflect legisla-
tion that became effective in 1994), the Commission 
issued a "Corrected Statement of Decision" in which it 
determined that Education Code section 48915's re-
quirement of suspension and a  [*873]  mandatory rec-
ommendation of expulsion for firearm possession consti-
tuted a "new program or higher level of service," and 
found that because costs related to some of the resulting 
hearing provisions set forth in Education Code section 
48918 (primarily various notice, right of inspection, and 
recording provisions) exceeded the requirements of fed-
eral due process, those additional hearing costs constitut-
ed reimbursable state-mandated costs. 11 As to the vast 
majority of the remaining  [**596]  hearing procedures 
triggered by Education Code section 48915's requirement 
of suspension and a mandatory recommendation of ex-
pulsion for firearm possession--for example, procedures 
governing such matters as the hearing itself and the 
board's decision; a statement of facts and charges; notice 
of the right to representation by counsel; written find-
ings;  recording of the hearing; and the making of a rec-
ord of the expulsion--the Commission found that those 
procedures were enacted to comply with federal due pro-
cess requirements, and hence fell within the exception set 
forth in Government Code section 17556, subdivision 
(c), and  [***474]  did not impose a reimbursable state 
mandate. The Commission further found that with re-
spect to Education Code section 48915's discretionary 
expulsions, there was no right to reimbursement for costs 
incurred in holding expulsion hearings, because such 
expulsions do not constitute a new program or higher 
level of service, and in any event such expulsions are not 
mandated by the state, but instead represent a choice by 
the principal and the school board.  
 

11    The Commission concluded that the costs 
incurred in providing the following state-
mandated procedures under Education Code sec-
tion 48918 exceeded federal due process re-
quirements, and were reimbursable: (i) adoption 
of rules and regulations pertaining to pupil expul-
sions (ß 48918, first par. & passim); (ii) inclusion 
in the notice of hearing of (a) a copy of the disci-
plinary rules of the District, (b) a notice of the 
parents' obligation to notify a new school district, 
upon enrollment, of the pupil's expulsion, and (c) 
a notice of the opportunity to inspect and obtain 
copies of all documents to be used at the hearing 
(ß 48918, subd. (b)); (iii) allowing, upon request, 
the pupil or parent to inspect and obtain copies of 
the documents to be used at the hearing (ß 48918, 
subd. (b)); (iv) sending of written notice concern-
ing (a) any decision to expel or suspend the en-
forcement of an expulsion order during a period 
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of probation, (b) the right to appeal the expulsion 
to the county board of education, and (c) the ob-
ligation of the parent to notify a new school dis-
trict, upon enrollment, of the pupil's expulsion (ß 
48918, former subd. (i), currently subd. (j)); (v) 
maintenance of a record of each expulsion, in-
cluding the cause thereof (ß 48918, former subd. 
(j), currently subd. (k)); and (vi) the recording of 
expulsion orders and the causes thereof in the pu-
pil's mandatory interim record (and, upon request, 
the forwarding of this record to any school in 
which the pupil subsequently enrolls) (ß 48918, 
former subd. (j), currently subd. (k)).  

 In October 1999, the District brought this proceed-
ing for an administrative writ of mandate challenging the 
Commission's decision. The trial court issued a writ 
commanding the Commission to render a new decision 
finding (i) all costs associated with hearings triggered by 
compulsory suspensions and mandatory expulsion rec-
ommendations are reimbursable, and (ii) hearing costs 
associated with discretionary expulsions are reimbursa-
ble to the limited  [*874]  extent that required hearing 
procedures exceed federal due process mandates. The 
Commission (defendant) and the Department of Finance 
(real party in interest, hereafter Department) appealed, 
and the Court of Appeal affirmed the judgment rendered 
by the trial court.  
 
II  
 
A. Costs associated with hearings triggered by compul-
sory suspensions and mandatory expulsion recommenda-
tions  
 
1. "New program or higher level of service"?  

We address first the issue that we asked the parties 
to brief: Does Education Code section 48915, former 
subdivision (b) (current subds. (c) & (d)), which mandat-
ed suspension and an expulsion recommendation for 
those students who possess a firearm at school or at a 
school activity off school grounds, and which also re-
quired a school board, if it found the charge proved, ei-
ther to expel or to "refer" such a student to an alternative 
educational program housed at a separate school site, 
constitute a "new program or higher level of service" 
under article XIII B, section 6 of the state Constitution, 
and under Government Code section 17514?  

We addressed the meaning of the Constitution's 
phrase "new program or higher level of service" in  
County of Los Angeles v. State of California (1987) 43 
Cal.3d 46 [233 Cal. Rptr. 38, 729 P.2d 202] (County of 
Los Angeles). That case concerned whether local gov-
ernments are entitled to reimbursement for costs incurred 
in complying with legislation that required local agencies 

to provide the same increased level of workers' compen-
sation benefits for their employees as private individuals 
or organizations were required to provide for their em-
ployees. We stated:  

(6) "Looking at the language of [article XIIIB, sec-
tion 6] then, it seems clear that by itself the term 'higher 
level of service' is meaningless. It must be read in con-
junction with the predecessor phrase 'new program' to 
give it meaning.  Thus read, it is apparent that the sub-
vention requirement for increased or higher level of ser-
vice is directed to state mandated increases in the ser-
vices provided by local agencies in existing 'programs.' 
But the term 'program' itself is not defined in article 
XIIIB. What programs  [**597]  then did the electorate 
have in mind when section 6 was adopted? We conclude 
that the drafters and the electorate had in mind the com-
monly understood meanings of the term--[(1)] programs 
that carry out the governmental function of providing 
services to the public, or [(2)] laws which, to implement 
a state policy, impose unique requirements on local gov-
ernments and do not apply generally to all residents  
[***475]  and entities in the state." ( County of Los An-
geles, supra, 43 Cal.3d 46, 56.)   

 [*875]  We continued in County of Los Angeles: 
"The concern which prompted the inclusion of section 6 
in article XIIIB was the perceived attempt by the state to 
enact legislation or adopt administrative orders creating 
programs to be administered by local agencies, thereby 
transferring to those agencies the fiscal responsibility for 
providing services which the state believed should be 
extended to the public.  In their ballot arguments, the 
proponents of article XIIIB explained section 6 to the 
voters: 'Additionally, this measure: (1) Will not allow the 
state government to force programs on local govern-
ments without the state paying for them.' (Ballot Pamp., 
Proposed Amend. to Cal. Const. with arguments to vot-
ers, Spec. Statewide Elec. (Nov. 6, 1979) p. 18. Italics 
added.) In this context the phrase 'to force programs on 
local governments' confirms that the intent underlying 
section 6 was to require reimbursement to local agencies 
for the costs involved in carrying out functions peculiar 
to government, not for expenses incurred by local agen-
cies as an incidental impact of laws that apply generally 
to all state residents and entities." ( County of Los Ange-
les, supra, 43 Cal.3d 46, 56-57, italics added.)  

It was clear in  County of Los Angeles, supra, 43 
Cal.3d 46, that the law at issue did not meet the second 
test for a "program or higher level of service"--it did not 
implement a state policy by imposing unique require-
ments upon local governments, but instead applied 
workers' compensation contribution rules generally to all 
employers in the state.  Nor, we held, did the law requir-
ing local agencies to shoulder a general increase in 
workers' compensation benefits amount to a reimbursa-
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ble "program or higher level of service" under the first 
test described above. ( Id., at pp. 57-58.) The law in-
creased the cost of employing public servants, but it did 
not in any tangible manner increase the level of service 
provided by those employees to the public.  

We reaffirmed and applied the test set out in  County 
of Los Angeles, supra, 43 Cal.3d 46, in  Lucia Mar Uni-
fied School District v. Honig (1988) 44 Cal.3d 830 [244 
Cal. Rptr. 677, 750 P.2d 318] (Lucia Mar). The state law 
at issue in Lucia Mar required local school districts to 
pay a portion of the cost of educating pupils in state 
schools for the severely handicapped--costs that the state 
previously had paid in full.  

We determined that the contributions called for un-
der the law were used to fund a "program" within both 
definitions of that term set forth in County of Los Ange-
les. ( Lucia Mar, supra, 44 Cal.3d 830, 835.) We stated: 
"[T]he education of handicapped children is clearly a 
governmental function providing a service to the public, 
and the [state law] imposes requirements on school dis-
tricts not imposed on all the state's residents. Nor can 
there be any doubt that although the schools for the 
handicapped have been operated by the state for many 
years, the program was new insofar as plaintiffs are  
[*876]  concerned, since at the time [the state law] be-
came effective they were not required to contribute to the 
education of students from their districts at such schools. 
[∂] ... To hold, under the circumstances of this case, that 
a shift in funding of an existing program from the state to 
a local entity is not a new program as to the local agency 
would, we think, violate the intent underlying section 6 
of article XIIIB. ... Section 6 was intended to preclude 
the state from shifting to local agencies the  [***476]  
financial responsibility for providing public services in 
view of ... restrictions on the taxing and spending power 
of the local entities." ( Lucia Mar, supra, 44 Cal.3d 830, 
835-836; see also  County of San Diego v. State of Cali-
fornia (1997) 15 Cal.4th 68, 98 [61 Cal. Rptr. 2d  
[**598]  134, 931 P.2d 312] [legislation excluding indi-
gents from Medi-Cal coverage transferred obligation for 
such costs from state to counties, and constituted a reim-
bursable "new program or higher level of service"].)  

We again applied the alternative tests set forth in  
County of Los Angeles, supra, 43 Cal.3d 46, in  City of 
Sacramento v. State of California (1990) 50 Cal.3d 51 
[266 Cal. Rptr. 139, 785 P.2d 522] (City of Sacramento). 
In that case we considered whether a state law imple-
menting federal "incentives" that encouraged states to 
extend unemployment insurance coverage to all public 
employees constituted a program or higher level of ser-
vice under article XIII B, section 6. We concluded that it 
did not because, as in County of Los Angeles, (1) provid-
ing unemployment compensation protection to a city's 
own employees was not a service to the public; and (2) 

the statute did not apply uniquely to local governments--
indeed, the same requirements previously had been ap-
plied to most employers, and extension of the require-
ment (by eliminating a prior exemption for local gov-
ernments) merely placed local government employers on 
the same footing as most private employers. ( City of 
Sacramento, supra, 50 Cal.3d at pp. 67-68.)  

Subsequently, the Court of Appeal in  City of Rich-
mond v. Commission on State Mandates (1998) 64 
Cal.App.4th 1190 [75 Cal. Rptr. 2d 754] (City of Rich-
mond), following  County of Los Angeles, supra, 43 
Cal.3d 46, and  City of Sacramento, supra, 50 Cal.3d 51, 
concluded that requiring local governments to provide 
death benefits to local safety officers, under both the 
Public Employees' Retirement System (PERS) and the 
workers' compensation system, did not constitute a high-
er level of service to the public. The Court of Appeal 
arrived at that determination even though--as might also 
have been argued in County of Los Angeles and City of 
Sacramento--such benefits may "generate a higher quali-
ty of local safety officers" and thereby, in a general and 
indirect sense, provide the public with a "higher level of 
service" by its employees. ( City of Richmond, supra, 64 
Cal.App.4th 1190, 1195.)  

(7) Viewed together, these cases ( County of Los 
Angeles, supra, 43 Cal.3d 46,  City of Sacramento, su-
pra, 50 Cal.3d 51, and  City of Richmond,  [*877]  supra, 
64 Cal.App.4th 1190) illustrate the circumstance that 
simply because a state law or order may increase the 
costs borne by local government in providing services, 
this does not necessarily establish that the law or order 
constitutes an increased or higher level of the resulting 
"service to the public" under article XIII B, section 6, 
and Government Code section 17514. 12  
 

12    Indeed, as the court in  City of Richmond, 
supra, 64 Cal.App.4th 1190, observed: "Increas-
ing the cost of providing services cannot be 
equated with requiring an increased level of ser-
vice under [article XIII B,] section 6 ... . A higher 
cost to the local government for compensating its 
employees is not the same as a higher cost of 
providing [an increased level of] services to the 
public." ( Id., at p. 1196; accord,  City of Anaheim 
v. State of California (1987) 189 Cal. App. 3d 
1478, 1484 [235 Cal. Rptr. 101] [temporary in-
crease in PERS benefit to retired employees, re-
sulting in higher contribution rate by local gov-
ernment, does not constitute a higher level of ser-
vice to the public].)  

  [***477]  (8) By contrast, Courts of Appeal have 
found a reimbursable "higher level of service" concern-
ing an existing "program" when a state law or executive 
order mandates not merely some change that increases 
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the cost of providing services, but an increase in the ac-
tual level or quality of governmental services provided. 
In  Carmel Valley Fire Protection Dist. v. State of Cali-
fornia (1987) 190 Cal. App. 3d 521, 537-538 [234 Cal. 
Rptr. 795] (Carmel Valley), for example, an executive 
order required that county firefighters be provided with 
protective clothing and safety equipment. Because this 
increased safety equipment apparently was designed to 
result in more effective fire protection, the mandate evi-
dently was intended to produce a higher level of service 
to the public, thereby satisfying the first alternative test 
set out in  County of Los Angeles, supra, 43 Cal.3d 46, 
56. Similarly, in  Long Beach Unified School District v. 
State of California (1990) 225 Cal. App. 3d 155, 173  
[**599]  [275 Cal. Rptr. 449] (Long Beach), an executive 
order required school districts to take specific steps to 
measure and address racial segregation in local public 
schools.  The appellate court held that this constituted a 
"higher level of service" to the extent the order's re-
quirements exceeded federal constitutional and case law 
requirements by mandating school districts to undertake 
defined remedial actions and measures that were merely 
advisory under prior governing law.  

The District and the Commission assert that the 
"mandatory" aspect of Education Code section 48915, 
insofar as it compels suspension and mandates an expul-
sion recommendation for firearm possession (and there-
after restricts the board's options to expulsion or referral 
to an off-site alternative school), carries out a govern-
mental function of providing services to the public and 
hence constitutes an increased or higher level of service 
concerning an existing program under the first alternative 
test of  County of Los Angeles, supra, 43 Cal.3d 46, 56. 
They argue, in essence, that the present matter is more 
analogous to the latter cases ( Carmel Valley, supra, 190  
[*878]  Cal. App. 3d 521, and  Long Beach, supra, 225 
Cal. App. 3d 155)--both of which involved measures 
designed to increase the level of governmental service 
provided to the public--than to the former cases ( County 
of Los Angeles, supra, 43 Cal.3d 46,  City of Sacramento, 
supra, 50 Cal.3d 51, and  City of Richmond, supra, 64 
Cal.App.4th 1190)--in which the cost of employment 
was increased but the resulting governmental services 
themselves were not directly enhanced or increased. As 
we shall explain, we agree with the District and the 
Commission. 

(9) The statutory requirements here at issue--
immediate suspension and mandatory recommendation 
of expulsion for students who possess a firearm, and the 
limitation upon the ensuing options of the school board 
(expulsion or referral)--reasonably are viewed as provid-
ing a "higher level of service" to the public under the 
commonly understood sense of that term: (i) the re-
quirements are new in comparison with the preexisting 

scheme in view of the circumstance that they did not 
exist prior to the enactment of Statutes of 1993, chapters 
1255 (Assem. Bill No. 342 (1993-1994 Reg. Sess.) (As-
sembly Bill No. 342)) and 1256 (Senate Bill  [***478]  
No. 1198 (1993-1994 Reg. Sess.) (Senate Bill No. 
1198)); and (ii) the requirements were intended to pro-
vide an enhanced service to the public--safer schools for 
the vast majority of students (that is, those who are not 
expelled or referred to other school sites). In other words, 
the legislation was premised upon the idea that by re-
moving potentially violent students from the general 
school population, the safety of those students who re-
main thereby is increased. (See, e.g., Stats. 1993, ch. 
1255, ß 4, pp. 7285-7286 ["In order to ensure public 
safety on school campuses ... it is necessary that this act 
take effect immediately"]; Sen. Com. on Education (Apr. 
28, 1993), Analysis of Assem. Bill No. 342, p. 2 [noting 
legislative purpose to enhance public safety]; see also 
Assem. Com. on Education (July 14, 1993), Analysis of 
Sen. Bill No. 1198, p. 1 [noting legislative purpose to 
remove those who possess firearms from the general 
school population by increasing the frequency of expul-
sion for such conduct].)  

In challenging this conclusion, the Department relies 
upon  County of Los Angeles v. Department of Industrial 
Relations (1989) 214 Cal. App. 3d 1538 [263 Cal. Rptr. 
351] (Department of Industrial Relations). In that case, 
the state enacted enhanced statewide safety regulations 
that governed all public and private elevators, and there-
after the County of Los Angeles sought reimbursement 
for the costs of complying with the new regulations. The 
Court of Appeal found that the regulations constituted 
neither a new program nor a higher level of service con-
cerning an existing program under either of the two al-
ternative tests set out in  County of Los Angeles, supra, 
43 Cal.3d 46, 56. The court concluded that the elevator 
regulations did not meet the first alternative test, because 
the regulations did not carry out a governmental function 
of providing services to the public; the court found in-
stead that  [*879]  "[p]roviding elevators equipped with 
fire and earthquake  [**600]  safety features simply is 
not a 'government function of providing services to the 
public.' " ( Department of Industrial Relations, supra, 
214 Cal. App. 3d at p. 1546.) Moreover, the court found, 
the second ("uniqueness") test was not met--the regula-
tion applied to all elevators, not only those owned or 
operated by local governments.  

(10) The Department asserts that  Department of In-
dustrial Relations, supra, 214 Cal. App. 3d 1538, is 
analogous, and argues that the "service" afforded by 
mandatory suspensions followed by a required expulsion 
recommendation, etc., is "not qualitatively different from 
the safety regulations at issue in [Department of Indus-
trial Relations]. School districts carrying out such expul-
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sions are not providing a service to the public ... ." We 
disagree. Providing public schooling clearly constitutes a 
governmental function, and enhancing the safety of those 
who attend such schools constitutes a service to the pub-
lic. Moreover, here, unlike the situation in  Department 
of Industrial Relations, the law implementing this state 
policy applies uniquely to local public schools. We con-
clude that Department of Industrial Relations does not 
conflict with the conclusion that the mandatory suspen-
sion and expulsion recommendation requirements, to-
gether with restrictions placed upon a district's resolution 
of such a case, constitute an increased or higher level of 
service to the public under the constitutional provision 
and the implementing statutes.  

Of course, even if, as we have concluded above, a 
statute effectuates an increased or higher level of gov-
ernmental service to the public concerning an existing 
program,  this "does not necessarily lead to the conclu-
sion that the program is a state mandate  [***479]  under 
California Constitution, article XIIIB, section 6." ( Coun-
ty of Los Angeles v. Commission on State Mandates 
(1995) 32 Cal.App.4th 805, 818 [38 Cal. Rptr. 2d 304], 
italics added (County of Los Angeles II).) We turn to the 
question whether the hearing costs at issue, flowing from 
compulsory suspensions and mandatory expulsion rec-
ommendations, are mandated by the state.  
 
2. Are the hearing costs state mandated?  

As noted above, a compulsory suspension and a 
mandatory recommendation of expulsion under Educa-
tion Code section 48915 in turn trigger a mandatory ex-
pulsion hearing. All parties agree that any such resulting 
expulsion hearing must comply with basic federal due 
process requirements, such as notice of charges, a right 
to representation by counsel, an explanation of the evi-
dence supporting the charges, and an opportunity to call 
and cross-examine witnesses and to present evidence. 
(See ante, fn. 5.) But as also noted above, article XIII B, 
section 6, and the implementing statutes  [*880]  (Gov. 
Code, ß 17500 et seq.), by their terms,  provide for reim-
bursement only of state-mandated costs, not federally 
mandated costs. The Commission and the Department 
assert that this circumstance raises the question: Do all or 
some of a district's costs in complying with the mandato-
ry expulsion provision of Education Code section 48915 
constitute a nonreimbursable federal mandate?  

(11) In the absence of the operation of Education 
Code section 48915's mandatory provision (specifically, 
compulsory immediate suspension and a mandatory ex-
pulsion recommendation), a school district would not 
automatically incur the due process hearing costs that are 
mandated by federal law pursuant to  Goss, supra, 419 
U.S. 565, and related cases, and codified in Education 
Code section 48918. Instead, a district would incur such 

hearing costs only if a school principal first were to exer-
cise discretion to recommend expulsion. Accordingly, in 
its mandatory aspect, Education Code section 48915 ap-
pears to constitute a state mandate, in that it establishes 
conditions under which the state, rather than local offi-
cials, has made the decision requiring a school district to 
incur the costs of an expulsion hearing.  

The Department and the Commission agree to a 
point, but argue that a district's costs incurred in comply-
ing with this state mandate are reimbursable only if, and 
to the extent that, hearing procedures set forth in Educa-
tion Code section 48918 exceed the requirements of fed-
eral due process. In support, they rely upon Government 
Code section 17556,  [**601]  which--in setting forth 
circumstances in which the Commission shall not find 
costs to be mandated by the state--provides that "[t]he 
commission shall not find costs mandated by the state, as 
defined in Section 17514, in any claim submitted by a 
local agency or school district, if, after a hearing, the 
commission finds that: [∂] ... [∂] (c) The statute or execu-
tive order implemented a federal law or regulation and 
resulted in costs mandated by the federal government, 
unless the statute or executive order mandates costs 
which exceed the mandate in that federal law or regula-
tion." 13  
 

13    Government Code section 17556 reads in 
full: "The commission shall not find costs man-
dated by the state, as defined in Section 17514, in 
any claim submitted by a local agency or school 
district, if, after a hearing, the commission finds 
that: [∂] (a) The claim is submitted by a local 
agency or school district which requested legisla-
tive authority for that local agency or school dis-
trict to implement the program specified in the 
statute, and that statute imposes costs upon that 
local agency or school district requesting the leg-
islative authority. A resolution from the govern-
ing body or a letter from a delegated representa-
tive of the governing body of a local agency or 
school district which requests authorization for 
that local agency or school district to implement a 
given program shall constitute a request within 
the meaning of this paragraph. [∂] (b) The statute 
or executive order affirmed for the state that 
which had been declared existing law or regula-
tion by action of the courts. [∂] (c) The statute or 
executive order implemented a federal law or 
regulation and resulted in costs mandated by the 
federal government, unless the statute or execu-
tive order mandates costs which exceed the man-
date in that federal law or regulation. [∂] (d) The 
local agency or school district has the authority to 
levy service charges, fees, or assessments suffi-
cient to pay for the mandated program or in-
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creased level of service. [∂] (e) The statute or ex-
ecutive order provides for offsetting savings to 
local agencies or school districts which result in 
no net costs to the local agencies or school dis-
tricts, or includes additional revenue that was 
specifically intended to fund the costs of the state 
mandate in an amount sufficient to fund the cost 
of the state mandate. [∂] (f) The statute or execu-
tive order imposed duties which were expressly 
included in a ballot measure approved by the vot-
ers in a statewide election. [∂] (g) The statute cre-
ated a new crime or infraction, eliminated a crime 
or infraction, or changed the penalty for a crime 
or infraction, but only for that portion of the stat-
ute relating directly to the enforcement of the 
crime or infraction."  

  [*881]   [***480]  (12) We agree with the District 
and the Court of Appeal below that, as applied to the 
present case, it cannot be said that Education Code sec-
tion 48915's mandatory expulsion provision "implement-
ed a federal law or regulation." (Italics added.) Educa-
tion Code section 48915, at the time relevant here, did 
not implement any federal law; as explained below, fed-
eral law did not then mandate an expulsion recommenda-
tion--or expulsion--for firearm possession. 14 Moreover, 
although the Department argues that in this context Gov-
ernment Code section 17556, subdivision (c)'s phrase 
"the statute" should be viewed as referring not to Educa-
tion Code section 48915's mandatory expulsion recom-
mendation requirement, but instead to the mandatory due 
process hearing under Education Code section 48918 that 
is triggered by such an expulsion recommendation, it still 
cannot be said that section 48918 itself required the Dis-
trict to incur any costs. As noted above, Education Code 
section 48918 sets out requirements for expulsion hear-
ings that must be held when a district seeks to expel a 
student--but neither section 48918 nor federal law re-
quires that any such expulsion recommendation be made 
in the first place, and hence section 48918 does not im-
plement any federal mandate that school districts hold 
such hearings and incur such costs whenever a student is 
found in possession of a firearm. Accordingly, we con-
clude that the so-called exception to reimbursement de-
scribed in Government Code section 17556, subdivision 
(c), is inapplicable in this context.  
 

14    Subsequent amendments to federal law may 
alter this conclusion with regard to future test 
claims concerning Education Code section 
48915's mandatory expulsion provision--see post, 
pages 882-883.  

(13) Because it is state law (Education Code section 
48915's mandatory expulsion provision), and not federal 
due process law, that requires the District to take steps 

that in turn require it to incur hearing costs, it follows, 
contrary to the view of the Commission and the Depart-
ment, that we cannot characterize any of the hearing 
costs incurred by the District, triggered by the mandatory 
provision of Education Code section 48915, as constitut-
ing a federal mandate (and hence being nonreimbursa-
ble). We conclude  [**602]  that under the statutes exist-
ing at the time of the test claim in this case (state legisla-
tion in effect through [***481]  mid-1994), all such 
hearing costs--those designed to satisfy the minimum 
requirements of federal due process, and those that may 
exceed  [*882]  those requirements--are, with respect to 
the mandatory expulsion provision of section 48915, 
state-mandated costs, fully reimbursable by the state. 15  
 

15    In exhibit No. 1 to its claim, the District pre-
sented the declaration of a District official, esti-
mating that in order to process "350 proposed ex-
pulsions" during the period spanning July 1, 
1993, to June 30, 1994, the District would incur 
approximately $ 94,200 "in staffing and other 
costs"--yielding an average estimated cost of ap-
proximately $ 270 per hearing during the relevant 
period. It is unclear from the record how many of 
these 350 hearings would be triggered by Educa-
tion Code section 48915's mandatory expulsion 
provision (and constitute state-mandated costs 
subject to reimbursement under article XIII B, 
section 6), and how many of these 350 hearings 
would be triggered by Education Code section 
48915's discretionary provision (and, as ex-
plained post, in part II.B., constitute a nonreim-
bursable federal mandate).  

We note that in the proceedings below, the 
Commission did not confine reimbursement only 
to those matters as to which the District on its 
own initiative would not have sought expulsion in 
the absence of the statutory requirement that it 
seek expulsion--and the Department has not 
raised that point in the trial court or on appeal.  

 Against this conclusion, the Department, in its sup-
plemental briefing, offers a wholly new theory, not ad-
vanced in any of the proceedings below, in support of its 
belated claim that all hearing costs triggered by Educa-
tion Code section 48915's mandatory expulsion provision 
are in fact nonreimbursable federal mandates, and not, as 
we have concluded above, reimbursable state mandates. 
As we shall explain, we reject the Department's conten-
tion, as applied to the test case here at issue (involving 
state statutes in effect through mid-1994).  

The Department cites 20 United States Code section 
7151, part of the federal No Child Left Behind Act of 
2001, which provides, as relevant here: "Each State re-
ceiving Federal funds under any [subchapter of this 
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chapter] shall have in effect a State law requiring local 
educational agencies to expel from school for a period of 
not less than 1 year a student who is determined to have 
brought a firearm to a school, or to have possessed a 
firearm at a school, under the jurisdiction of local educa-
tional agencies in that State, except that such State law 
shall allow the chief administering officer of a local edu-
cational agency to modify such expulsion requirement 
for a student on a case-by-case basis if such modification 
is in writing." 16  
 

16    "Firearm," as defined in 18 United States 
Code section 921, includes guns and explosives.  

The Department further asserts that more than $ 2.8 
billion in federal funds under the No Child Left Behind 
Act are included "for local use" in the 2003-2004 state 
budget. (Cal. State Budget, 2003-2004, Budget High-
lights, p. 4.) The Department argues that in light of the 
requirements set forth in 20 United States Code section 
7151, and the amount of federal program funds at issue 
under the No Child Left Behind Act, the financial conse-
quences to the state and to the school districts of failing 
to comply with 20 United States Code section 7151 are 
such that as a practical matter, Education Code section  
[*883]  48915's mandatory expulsion provision in reality 
constitutes an implementation of federal law, and hence 
resulting costs are nonreimbursable except to the extent 
they exceed the requirements of federal law. (See Gov. 
Code, ß 17556, subd. (c); see also  Kern High School 
Dist., supra, 30 Cal.4th 727, 749-751;  City of Sacramen-
to, supra, 50 Cal.3d 51, 70-76.) Moreover, the Depart-
ment asserts, to the extent school districts are  [***482]  
compelled by federal law, through Education Code sec-
tion 48915's mandatory expulsion provision, to hold 
hearings pursuant to section 48918 in cases of firearm 
possession on school grounds, under 20 United States 
Code section 7164 (defining prohibited uses of program 
funds), all costs of such hearings properly may be paid 
out of federal program funds, and hence we should "view 
the ... provision of program funding as satisfying, in ad-
vance, any reimbursement requirement." ( Kern High 
School Dist., supra, 30 Cal.4th 727, 747.)  

 [**603]  Although the Department asserts that this 
federal law and program existed at the time relevant in 
this matter (that is, through mid-1994), our review of the 
statutes and relevant history suggests otherwise. Title 20 
of the United States Code, section 7151, and the remain-
der of the No Child Left Behind Act, became effective 
on January 8, 2002. The predecessor legislation cited by 
the Department--the Gun-Free Schools Act of 1994 
(former 20 U.S.C. ß 8921(a)), although containing a sub-
stantially identical mandatory expulsion provision (id., ß 
8921(b)(1)) 17--was not effective until July 1, 1995 (108 
Stat. 3518, ß 3). In turn, the predecessor legislation to 

that act cited by the Department, the Elementary and 
Secondary Education Act of 1965 (former 20 U.S.C. ß 
6301 et seq.) as it existed at the time relevant here (July 
1, 1993, through June 30, 1994)--contained no such 
mandatory expulsion provision. Accordingly, it appears 
that despite the Department's late discovery of 20 United 
States Code section 7151, at the time relevant here (re-
garding legislation in effect through mid-1994), neither 
20 United States Code section 7151, nor either of its pre-
decessors, compelled states to enact a law such as Educa-
tion Code section 48915's mandatory expulsion provi-
sion. Therefore,  we reject the Department's assertion 
that, during the time period at issue in this case, Educa-
tion Code section 48915's mandatory expulsion provision 
constituted an implementation of a federal, rather than a 
state, mandate. 
 

17    The prior law stated: "Except as provided in 
paragraph (3), each State receiving Federal funds 
under this chapter shall have in effect a State law 
requiring local educational agencies to expel 
from school for a period of not less than one year 
a student who is determined to have brought a 
weapon to a school under the jurisdiction of local 
educational agencies in that State, except that 
such State law shall allow the chief administering 
officer of such local educational agency to modi-
fy such expulsion requirement for a student on a 
case-by-case basis." (Pub.L. No. 103-382, ß 
14601(b)(1) (Oct. 20, 1994) 108 Stat. 3518.) 

(14) Although we conclude that all hearing costs 
triggered by Education Code section 48915's mandatory 
expulsion provision constitute reimbursable state-
mandated expenses under the statutes as they existed 
during the period  [*884]  covered by the District's pre-
sent test claim, we do not foreclose the possibility that 20 
United States Code section 7151 or its predecessor, 20 
United States Code section 8921, may lead to a different 
conclusion when applied to versions of Education Code 
section 48915 effective in years 1995 and thereafter. 
Indeed, we note that at least one subsequent test claim 
that has been filed with the Commission may raise the 
federal statutory issue advanced by the Department. 18  
 

18    See Pupil Expulsions II (4th Amendment), 
CSM No. 01-TC-18 (filed June 3, 2002). This 
claim, filed by the San Juan Unified School Dis-
trict, asserts reimbursable state mandates with re-
spect to, among numerous other statutes, Educa-
tion Code section 48915, as amended effective in 
2002.  

 
B. Costs associated with hearings triggered by discre-
tionary expulsion recommendations  
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We next consider whether reimbursement is required 
for the costs associated  [***483]  with hearings trig-
gered under discretionary expulsion provisions. Again, 
we address first the issue that we asked the parties to 
brief: Does the discretionary expulsion provision of Edu-
cation Code section 48915 (former subd. (c), thereafter 
subd. (d), currently subd. (e)), which, as noted above, 
recognized that a principal possesses discretion to rec-
ommend that a student be expelled for specified conduct 
other than firearm possession (conduct such as damaging 
or stealing property, using or selling illicit drugs, pos-
sessing tobacco or drug paraphernalia, etc.), and further 
specified that the school district governing board "may" 
order a student expelled upon finding that the student, 
while at school or at a school activity off school grounds, 
engaged in such conduct, constitute a "new program or 
higher level of service" under article XIII B, section 6 of 
the state Constitution, and under Government Code sec-
tion 17514?  

(15) We answer this question in the negative. The 
discretionary expulsion provision of Education Code 
section 48915 does not constitute a "new" program or 
higher level of service, because provisions recognizing 
discretion to suspend or expel were set forth in statutes 
predating 1975. (See Educ. Code, former ß 10601, Stats. 
1959, ch. 2, ß 3, p. 860  [**604]  [providing that a stu-
dent may be suspended for good cause]; id., former ß 
10602, Stats. 1970, ch. 102, ß 102, p. 159 [defining 
"good cause"]; id., former section 10601.6, Stats. 1972, 
ch. 164, ß 2, p. 384 [further defining "good cause"].) 19 
Accordingly, the discretionary expulsion provision of 
Education Code section 48915 is not a "new" program 
under article XIII B, section 6, and the implementing 
statutes,  [*885]  nor does it reflect a higher level of ser-
vice related to an existing program. ( County of Los An-
geles, supra, 43 Cal.3d 46, 56.) 
 

19    As the Commission observed in its Correct-
ed Statement of Decision in this matter: "The au-
thorization for governing boards to expel pupils 
from school for inappropriate behaviors has been 
in existence since before 1975. The behaviors de-
fined as inappropriate under current law, subdivi-
sions (a) though (l) of section 48900, 48900.2, 
and 48900.3, meet prior laws' definitions of 'good 
cause' and 'misconduct' as reasons for expulsion." 
(Italics deleted.)  

 The District maintains, nevertheless, that once it 
elects to pursue expulsion, it is obligated to abide by the 
procedural hearing requirements of Education Code sec-
tion 48918 and accordingly is mandated by that section 
to incur costs associated with such compliance. The Dis-
trict asserts that in this respect, section 48918 constitutes 
a "new program or higher level of service" related to an 

existing program under article XIII B, section 6 and un-
der Government Code section 17514. We shall assume 
for analysis that this is so. 20  
 

20    The requirements of Education Code section 
48918 would appear to be "new" for purposes of 
the reimbursement provisions, in that they did not 
exist prior to 1975 and were enacted in that year 
and subsequently. (See ante, fn. 2.) The require-
ments also would appear to meet both alternative 
tests set forth in  County of Los Angeles, supra, 
43 Cal.3d 46, 56--that is, by implementing proce-
dures that direct and guide the process of expul-
sion from public school, the statute appears to 
carry out a governmental function of providing 
services to public school students who face ex-
pulsion; or, it would seem, section 48918 consti-
tutes a law that, to implement state policy, im-
poses unique requirements on local governments.  

 The District recognizes, of course, that under Gov-
ernment Code, section 17556, subdivision (c), it is not 
entitled to reimbursement to the extent Education Code 
section 48918 merely implements federal due process 
law, but the District argues that it has a right to reim-
bursement for its costs of complying with section 48918 
to  [***484]  the extent those costs are attributable to 
hearing procedures that exceed federal due process re-
quirements. (See Gov. Code, ß 17556, subd. (c).) The 
District asserts that its costs in complying with various 
notice, right of inspection, and recording requirements 
(see ante, fn. 11) fall into this category and are reimburs-
able.  

The Department and the Commission argue in re-
sponse that any right to reimbursement for hearing costs 
triggered by discretionary expulsions--even costs limited 
to those procedures that assertedly exceed federal due 
process hearing requirements--is foreclosed by virtue of 
the circumstance that when a school pursues a discre-
tionary expulsion, it is not acting under compulsion of 
any law but instead is exercising a choice. In support, the 
Department and the Commission rely upon  Kern High 
School Dist., supra, 30 Cal.4th 727, and  City of Merced 
v. State of California (1984) 153 Cal. App. 3d 777 [200 
Cal. Rptr. 642] (City of Merced).  

In  Kern High School Dist., supra, 30 Cal.4th 727, 
school districts asserted that costs incurred in complying 
with statutory notice and agenda requirements for com-
mittee meetings concerning various state and federally 
funded educational programs constituted a reimbursable 
state mandate, because once  [*886]  school districts 
elected to participate in the underlying state and federal 
programs, the districts had no option but to hold pro-
gram-related committee meetings and abide by the chal-
lenged notice and agenda requirements. ( Id., at p. 742.) 
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We rejected the school districts' position, reasoning in 
part that because the districts' participation in the under-
lying programs was voluntary, the notice and agenda 
costs incurred as a result of that voluntary participation 
were not the product of legal compulsion and did not 
constitute a reimbursable state mandate on that basis. ( 
Id.,  [**605]  at p. 745.) 21  
 

21    We also proceeded to hold that in any event, 
because the school districts were free to use pro-
gram funds to pay for the challenged increased 
costs, the districts had, in practical effect, already 
been given funds by the Legislature to cover the 
challenged costs. ( Kern High School Dist., su-
pra, 30 Cal.4th at pp. 748-754.)  

 In reaching that conclusion in  Kern High School 
Dist., supra, 30 Cal.4th 727, we discussed  City of 
Merced, supra, 153 Cal. App. 3d 777. In that case, the 
city wished either to purchase or to condemn, pursuant to 
its eminent domain authority, certain privately owned 
real property. The city elected to proceed by eminent 
domain, under which it was required by then recent leg-
islation (Code Civ. Proc., ß 1263.510) to compensate the 
property owner for loss of "business goodwill." The city 
so compensated the property owner and then sought re-
imbursement from the state, arguing that the new statuto-
ry requirement that it compensate for business goodwill 
amounted to a reimbursable state mandate. ( City of 
Merced, supra, 153 Cal. App. 3d at p. 780.) The Court of 
Appeal concluded that the city's increased costs flowing 
from its election to condemn the property did not consti-
tute a reimbursable state mandate. ( Id., at pp. 781-783.) 
The court reasoned: "[W]hether a city or county decides 
to exercise eminent domain is, essentially, an option of 
the city or county, rather than a mandate of the state.   
The fundamental concept is that the city or county is not 
required to exercise eminent domain. If, however, the 
power of eminent domain is  [***485]  exercised, then 
the city will be required to pay for loss of goodwill. Thus, 
payment for loss of goodwill is not a state-mandated 
cost." ( Id., at p. 783, italics added.)  

Summarizing this aspect of  City of Merced, supra, 
153 Cal. App. 3d 777, in  Kern High School Dist., supra, 
30 Cal.4th 727, we stated: "[T]he core point articulated 
by the court in City of Merced is that activities undertak-
en at the option or discretion of a local government enti-
ty (that is, actions undertaken without any legal compul-
sion or threat of penalty for nonparticipation) do not 
trigger a state mandate and hence do not require reim-
bursement of funds--even if the local entity is obliged to 
incur costs as a result of its discretionary decision to 
participate in a particular program or practice." ( Kern 
High School Dist., at p. 742, italics added.)  

The Department and the Commission argue that in 
the present case the District, like the claimants in Kern 
High School Dist., errs by focusing upon  [*887]  the 
final result--a school district's legal obligation to comply 
with statutory hearing procedures--rather than focusing 
upon whether the school district has been compelled to 
put itself in the position in which such a hearing (with 
resulting costs) is required.  

The District and amici curiae on its behalf (consist-
ently with the opinion of the Court of Appeal below) 
argue that the holding of  City of Merced, supra, 153 Cal. 
App. 3d 777, should not be extended to apply to situa-
tions beyond the context presented in that case and in  
Kern High School Dist., supra, 30 Cal.4th 727. The Dis-
trict and amici curiae note that although any particular 
expulsion recommendation may be discretionary, as a 
practical matter it is inevitable that some school expul-
sions will occur in the administration of any public 
school program. 22  
 

22    Indeed, the Court of Appeal below suggest-
ed that the present case is distinguishable from  
City of Merced, supra, 153 Cal. App. 3d 777, in 
light of article I, section 28, subdivision (c), of 
the state Constitution. That constitutional subdi-
vision, part of Proposition 8 (known as the Vic-
tims' Bill of Rights initiative, adopted by the vot-
ers at the Primary Election in June 1982), states: 
"All students and staff of public primary, elemen-
tary, junior high and senior high schools have the 
inalienable right to attend campuses which are 
safe, secure and peaceful." The Court of Appeal 
below concluded: "In light of a school district's 
constitutional obligation to provide a safe educa-
tional environment ... , the incurring of [hearing] 
costs [under Education Code section 48918] can-
not properly be viewed as a nonreimbursable 
'downstream' consequence of a decision to [seek 
to] expel a student under [Education Code section 
48915's discretionary provision] for damaging or 
stealing school or private property, using or sell-
ing illicit drugs, receiving stolen property, engag-
ing in sexual harassment or hate violence, or 
committing other specified acts of misconduct ... 
that warrant such expulsion."  

Building upon this theme, amicus curiae on 
behalf of the District, California School Boards 
Association, argues that based upon article I, sec-
tion 28, subdivision (c), of the state Constitution, 
together with Education Code section 48200 et 
seq. and article IX, section 5 of the state Constitu-
tion (establishing and implementing a right of 
public education), no expulsion recommendation 
is "truly discretionary." Indeed, amicus curiae ar-
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gues, school districts may not, "either as a matter 
of law or policy, realistically choose to [forgo] 
expelling [a] student [who commits one of the 
acts, other than firearm possession, referenced in 
Education Code section 48915's discretionary 
provision], because doing so would fail to meet 
that school district's legal obligations to provide a 
safe, secure and peaceful learning environment 
for the other students."  

  [**606]  Upon reflection, we agree with the Dis-
trict and amici curiae that there is reason to question an 
extension of the holding of  City of Merced so as to pre-
clude reimbursement  [***486]  under article XIII B, 
section 6 of the state Constitution and Government Code 
section 17514, whenever an entity makes an initial dis-
cretionary decision that in turn triggers mandated costs. 
Indeed, it would appear that under a strict application of 
the language in City of Merced, public entities would be 
denied reimbursement for state-mandated costs in appar-
ent contravention of the intent underlying article XIII B, 
section  [*888]  6 of the state Constitution and Govern-
ment Code section 17514 23 and contrary to past deci-
sions in which it has been established that reimbursement 
was in fact proper. For example, as explained above, in  
Carmel Valley, supra, 190 Cal. App. 3d 521, an execu-
tive order requiring that county firefighters be provided 
with protective clothing and safety equipment was found 
to create a reimbursable state mandate for the added 
costs of such clothing and equipment. ( Id., at pp. 537-
538.) The court in Carmel Valley apparently did not con-
template that reimbursement would be foreclosed in that 
setting merely because a local agency possessed discre-
tion concerning how many firefighters it would employ--
and hence, in that sense, could control or perhaps even 
avoid the extra costs to which it would be subjected. Yet, 
under a strict application of the rule gleaned from  City of 
Merced, supra, 153 Cal. App. 3d 777, such costs would 
not be reimbursable for the simple reason that the local 
agency's decision to employ firefighters involves an ex-
ercise of discretion concerning, for example, how many 
firefighters are needed to be employed, etc. We find it 
doubtful that the voters who enacted article XIII B, sec-
tion 6, or the Legislature that adopted Government Code 
section 17514, intended that result, and hence we are 
reluctant to endorse, in this case, an application of the 
rule of City of Merced that might lead to such a result.  
 

23    As we observed in  Kern High School Dist., 
supra, 30 Cal.4th 727, 751-752, "article XIII B, 
section 6's 'purpose is to preclude the state from 
shifting financial responsibility for carrying out 
governmental functions to local agencies, which 
are "ill equipped" to assume increased financial 
responsibilities.' "  

 (16) In any event, we have determined that we need 
not address in this case the problems posed by such an 
application of the rule articulated in City of Merced, be-
cause this aspect of the present case can be resolved on 
an alternative basis. As we shall explain, we conclude, 
regarding the reimbursement claim that we face present-
ly, that all hearing procedures set forth in Education 
Code section 48918 properly should be considered to 
have been adopted to implement a federal due process 
mandate, and hence that all such hearing costs are nonre-
imbursable under article XIII B, section 6, and Govern-
ment Code section 17557, subdivision (c).  

In this regard, we find the decision in  County of Los 
Angeles II, supra, 32 Cal.App.4th 805, to be instructive. 
That case concerned Penal Code section 987.9, which 
requires counties to provide indigent criminal defendants 
with defense funds for ancillary investigation services 
related to capital trials and certain other trials, and fur-
ther provides related procedural protections--namely, the 
confidentiality of a request for funds, the right to have 
the request ruled upon by a judge other than the trial 
judge, and the right to an in camera hearing on the re-
quest. The county in that case asserted that funds ex-
pended under the statute constituted reimbursable  
[**607]  state mandates. The Court of Appeal disagreed, 
finding instead that the Penal Code section merely im-
plements the requirements of federal constitutional law, 
and that "even in the  [*889]  absence of [Penal Code] 
section 987.9, ...  [***487]  counties would be responsi-
ble for providing ancillary services under the constitu-
tional guarantees of due process ... and [under] the Sixth 
Amendment ... ." ( 32 Cal.App.4th at p. 815.) Moreover, 
the Court of Appeal concluded, the procedural protec-
tions that the Legislature had built into the statute--
requirements of confidentiality of a request for funds, the 
right to have the request ruled upon by a judge other than 
the trial judge, and the right to an in camera hearing on 
the request--were merely incidental to the federal rights 
codified by the statute, and their "financial impact" was 
de minimis. ( Id., at p. 817, fn. 7.) Accordingly, the Court 
of Appeal concluded, the Penal Code section, in its en-
tirety--that is, even those  incidental aspects of the statute 
that articulated specific procedures, not expressly set 
forth in federal law, for the filing and resolution of re-
quests for funds--constituted an implementation of feder-
al law, and hence those costs were nonreimbursable un-
der article XIII B, section 6.  

(17) We conclude that the same reasoning applies in 
the present setting, concerning the District's request for 
reimbursement for procedural hearing costs triggered by 
its discretionary decision to seek expulsion. As in  Coun-
ty of Los Angeles II, supra, 32 Cal.App.4th 805, the ini-
tial discretionary decision (in the former case, to file 
charges and prosecute a crime; in the present case, to 
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seek expulsion) in turn triggers a federal constitutional 
mandate (in the former case, to provide ancillary defense 
services; in the present case, to provide an expulsion 
hearing). In both circumstances, the Legislature, in 
adopting specific statutory procedures to comply with the 
general federal mandate, reasonably articulated various 
incidental procedural protections. These protections are 
designed to make the underlying federal right enforcea-
ble and to set forth procedural details that were not ex-
pressly articulated in the case law establishing the re-
spective rights; viewed singly or cumulatively, they did 
not significantly increase the cost of compliance with the 
federal mandate. The Court of Appeal in County of Los 
Angeles II concluded that, for purposes of ruling upon a 
claim for reimbursement, such incidental procedural re-
quirements, producing at most de minimis added cost, 
should be viewed as part and parcel of the underlying 
federal mandate, and hence nonreimbursable under Gov-
ernment Code, section 17556, subdivision (c). We reach 
the same conclusion here.  

Indeed, to proceed otherwise in the context of a re-
imbursement claim would produce impractical and det-
rimental consequences. The present case demonstrates 
the point. The record reveals that in the extended pro-
ceedings before the Commission, the parties spent nu-
merous hours producing voluminous pages of analysis 
directed toward determining whether various provisions 
of Education Code section 48918 exceeded federal due 
process requirements. That task below was complicated 
by the circumstance that this area of federal due process 
law is not well developed. The Commission, which is not 
a judicial body, did as best it could and concluded that in 
certain  [*890]  respects the various provisions (as ob-
served ante, footnote 11, predominantly concerning no-
tice, right of inspection, and recording requirements) 
"exceeded" the requirements of federal due process.  

Even for an appellate court, it would be difficult and 
problematic in this setting to categorize the various no-
tice, right of inspection, and recording requirements here 
at issue as falling either within or without the general 
federal due process mandate. The difficulty results not 
only from the circumstance that, as noted, the case law  
[***488]  in the area of due process procedures concern-
ing expulsion matters is relatively undeveloped, but also 
from the circumstance that when such an issue is raised 
in an action for reimbursement, as opposed to its being 
raised in litigation challenging an actual expulsion on the 
ground of allegedly inadequate hearing procedures, the 
issue inevitably is presented in the abstract, without any 
factual context that might help frame the legal issue. In 
such circumstances, courts are--and should be-- [**608]  

wary of venturing pronouncements (especially concern-
ing matters of constitutional law).  

 In light of these considerations, we agree with the 
conclusion reached by the Court of Appeal in  County of 
Los Angeles II, supra, 32 Cal.App.4th 805: for purposes 
of ruling upon a request for reimbursement, challenged 
state rules or procedures that are intended to implement 
an applicable federal law--and whose costs are, in con-
text, de minimis--should be treated as part and parcel of 
the underlying federal mandate.  

(18) Applying that approach to the case now before 
us, we conclude there can be no doubt that the assertedly 
"excessive due process" aspects of Education Code sec-
tion 48918 for which the District seeks reimbursement in 
connection with hearings triggered by discretionary ex-
pulsions (see ante, footnote 11--primarily, as noted, vari-
ous notice, right of inspection, and recording rules) fall 
within the category of matters that are merely incidental 
to the underlying federal mandate, and that produce at 
most a de minimis cost. Accordingly, for purposes of the 
District's reimbursement claim, all hearing costs incurred 
under Education Code section 48918, triggered by the 
District's exercise of discretion to seek expulsion, should 
be treated as having been incurred pursuant to a mandate 
of federal law, and hence all such costs are nonreimburs-
able under Government Code section 17556, subdivision 
(c). 24  
 

24    We do not foreclose the possibility that a lo-
cal government might, under appropriate facts, 
demonstrate that a state law, though codifying 
federal requirements in part, also imposes more 
than "incidental" or "de minimis" expenses in ex-
cess of those demanded by federal law, and thus 
gives rise to a reimbursable state mandate to that 
extent.  

 
 [*891] III  

The judgment of the Court of Appeal is affirmed in-
sofar as it provides for full reimbursement of all costs 
related to hearings triggered by the mandatory expulsion 
provision of Education Code section 48915. The judg-
ment of the Court of Appeal is reversed insofar as it pro-
vides for reimbursement of any costs related to hearings 
triggered by the discretionary provision of section 48915. 
All parties shall bear their own costs on appeal.  

 Kennard, J., Baxter, J., Werdegar, J., Chin, J., 
Brown, J., and Moreno, J., concurred.  
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33 USCS ß 1251 

 
ß 1251.  Congressional declaration of goals and policy  
 
(a) Restoration and maintenance of chemical, physical and biological integrity of Nation's waters; national goals for 
achievement of objective.  The objective of this Act [33 USCS ßß 1251 et seq.] is to restore and maintain the chemical, 
physical, and biological integrity of the Nation's waters. In order to achieve this objective it is hereby declared that, con-
sistent with the provisions of this Act [33 USCS ßß 1251 et seq.]-- 
   (1) it is the national goal that the discharge of pollutants into the navigable waters be eliminated by 1985; 
   (2) it is the national goal that wherever attainable, an interim goal of water quality which provides for the protection 
and propagation of fish, shellfish, and wildlife and provides for recreation in and on the water be achieved by July 1, 
1983; 
   (3) it is the national policy that the discharge of toxic pollutants in toxic amounts be prohibited; 
   (4) it is the national policy that Federal financial assistance be provided to construct publicly owned waste treatment 
works; 
   (5) it is the national policy that areawide waste treatment management planning processes be developed and imple-
mented to assure adequate control of sources of pollutants in each State; 
   (6) it is the national policy that a major research and demonstration effort be made to develop technology necessary to 
eliminate the discharge of pollutants into the navigable waters, waters of the contiguous zone, and the oceans; and 
   (7) it is the national policy that programs for the control of nonpoint sources of pollution be developed and imple-
mented in an expeditious manner so as to enable the goals of this Act [33 USCS ßß 1251 et seq.] to be met through the 
control of both point and nonpoint sources of pollution. 
  
(b) Congressional recognition, preservation, and protection of primary responsibilities and rights of States.  It is the pol-
icy of the Congress to recognize, preserve, and protect the primary responsibilities and rights of States to prevent, re-
duce, and eliminate pollution, to plan the development and use (including restoration, preservation, and enhancement) 
of land and water resources, and to consult with the Administrator in the exercise of his authority under this Act [33 
USCS ßß 1251 et seq.]. It is the policy of Congress that the States manage the construction grant program under this Act 
[33 USCS ßß 1251 et seq.] and implement the permit programs under sections 402 and 404 of this Act [33 USCS ßß 
1342, 1344]. It is further the policy of the Congress to support and aid research relating to the prevention, reduction, and 
elimination of pollution, and to provide Federal technical services and financial aid to State and interstate agencies and 
municipalities in connection with the prevention, reduction, and elimination of pollution. 
  
(c) Congressional policy toward Presidential activities with foreign countries.  It is further the policy of Congress that 
the President, acting through the Secretary of State and such national and international organizations as he determines 
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appropriate, shall take such action as may be necessary to insure that to the fullest extent possible all foreign countries 
shall take meaningful action for the prevention, reduction, and elimination of pollution in their waters and in interna-
tional waters and for the achievement of goals regarding the elimination of discharge of pollutants and the improvement 
of water quality to at least the same extent as the United States does under its laws. 
  
(d) Administrator of Environmental Protection Agency to administer 33 USCS ßß 1251 et seq.  Except as otherwise 
expressly provided in this Act [33 USCS ßß 1251 et seq.], the Administrator of the Environmental Protection Agency 
(hereinafter in this Act called "Administrator") shall administer this Act [33 USCS ßß 1251 et seq.]. 
  
(e) Public participation in development, revision, and enforcement of any regulation, etc.  Public participation in the 
development, revision, and enforcement of any regulation, standard, effluent limitation, plan, or program established by 
the Administrator or any State under this Act [33 USCS ßß 1251 et seq.] shall be provided for, encouraged, and assisted 
by the Administrator and the States. The Administrator, in cooperation with the States, shall develop and publish regula-
tions specifying minimum guidelines for public participation in such processes. 
  
(f) Procedures utilized for implementing 33 USCS ßß 1251 et seq.  It is the national policy that to the maximum extent 
possible the procedures utilized for implementing this Act [33 USCS ßß 1251 et seq.] shall encourage the drastic mini-
mization of paperwork and interagency decision procedures, and the best use of available manpower and funds, so as to 
prevent needless duplication and unnecessary delays at all levels of government. 
  
(g) Authority of States over water.  It is the policy of Congress that the authority of each State to allocate quantities of 
water within its jurisdiction shall not be superseded, abrogated or otherwise impaired by this Act [33 USCS ßß 1251 et 
seq.]. It is the further policy of Congress that nothing in this Act [33 USCS ßß 1251 et seq.] shall be construed to super-
sede or abrogate rights to quantities of water which have been established by any State. Federal agencies shall co-
operate with State and local agencies to develop comprehensive solutions to prevent, reduce and eliminate pollution in 
concert with programs for managing water resources. 
 
HISTORY:  
   (June 30, 1948, ch 758, Title I, ß 101, as added, Oct. 18, 1972, P.L. 92-500, ß 2, 86 Stat. 816; Dec. 27, 1977, P.L. 95-
217, ßß 5(a), 26(b), 91 Stat. 1567, 1575; Feb. 4, 1987, P.L. 100-4, Title III, ß 316(b), 101 Stat. 60.) 
 
                    HISTORY; ANCILLARY LAWS AND DIRECTIVES 
  
 
 
Explanatory notes:  
   The Federal Water Pollution Control Act, contained in this chapter, was originally enacted by Act June 30, 1948, ch 
758, 62 Stat. 1155, and amended by Acts July 17, 1952, ch 927, 66 Stat. 755; July 9, 1956, ch 518, 70 Stat. 498; June 
25, 1959, P.L. 86-70, 73 Stat. 141; July 12, 1960, P.L. 86-624, 74 Stat. 411; July 20, 1961, P.L. 87-88, 75 Stat. 204; 
Oct. 2, 1965, P.L. 89-234, 79 Stat. 903; Nov. 3, 1966, P.L. 89-753, 80 Stat. 1246; April 3, 1970, P.L. 91-224, 84 Stat. 
91; Dec. 31, 1970, P.L. 91-611, 84 Stat. 1818; July 9, 1971, P.L. 92-50, 85 Stat. 124; Oct. 13, 1971, P.L. 92-137, 85 
Stat. 379; March 1, 1972, P.L. 92-40, 86 Stat. 47. It formerly appeared as 33 USC ßß 466 et seq. and then was trans-
ferred to 33 USC ßß 1151 et seq. The Act is shown as having been added by Act Oct. 18, 1972, without reference to 
intervening amendments because of the extensive amendment, reorganization and expansion of the Act's provisions by 
Act Oct. 18, 1972. 
  
 
 
Amendments:  
    
 
1977. Act Dec. 27, 1977, in subsec. (b), inserted "It is the policy of Congress that the States manage the construction 
grant program under this Act and implement the permit programs under sections 402 and 404 of this Act."; and added 
subsec. (g). 
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1987. Act Feb. 4, 1987, in subsec. (a), in para. (5), deleted "and" following "each State;", in para. (6), substituted "; and" 
for the concluding period, and added para. (7). 
  
 
 
Short titles:  
   Act June 30, 1948, ch 758, Title V, ß 519 [518], as added Oct. 18, 1972, P.L. 92-500, ß 2, 86 Stat. 896 and amended 
Feb. 4, 1987, P.L. 100-4, Title V, ß 506, in part, 101 Stat. 76; Dec. 27, 1977, P.L. 95-217, ß 2, 91 Stat. 1566 provided: 
"This Act [33 USCS ßß 1251 et seq.] may be cited as the 'Federal Water Pollution Control Act' (commonly referred to 
as the Clean Water Act).". 
   Act Oct. 18, 1972, P.L. 92-500, ß 1, 86 Stat 816, provided: "This Act [33 USCS ßß 1251 et seq. generally; for full 
classification, consult USCS Tables volumes] may be cited as the 'Federal Water Pollution Control Act Amendments of 
1972'.". 
   Act Dec. 27, 1977, P.L. 95-217, ß 1, 91 Stat. 1566, provided: "This Act may be cited as the 'Clean Water Act of 
1977'.". For full classification of such Act, consult USCS Tables volumes. 
   Act Dec. 29, 1981, P.L. 97-117, ß 1, 95 Stat. 1623, provided: "This Act may be cited as the 'Municipal Wastewater 
Treatment Construction Grant Amendments of 1981'.". For full classification of such Act, consult USCS Tables vol-
umes. 
   Act Feb. 4, 1987, P.L. 100-4, ß 1(a), 101 Stat. 7, provides: "This Act may be cited as the 'Water Quality Act of 
1987'.". For full classification of such Act, consult USCS Tables volumes. 
   Act Nov. 14, 1988, P.L. 100-653, Title X, ß 1001, 102 Stat. 3835, provides: "This title may be cited as the 'Massachu-
setts Bay Protection Act of 1988'.". For full classification of such Act, consult USCS Tables volumes. 
   Act Nov. 16, 1990, P.L. 101-596, ß 1, 104 Stat. 3000, provides: "This Act may be cited as the 'Great Lakes Critical 
Programs Act of 1990'.". For full classification of such Act, consult USCS Tables volumes. 
   Act Nov. 16, 1990, P.L. 101-596, Title II, ß 201, 104 Stat. 3004, provides: "This part [Title II of Act Nov. 16, 1990, 
P.L. 101-596] may be cited as the 'Long Island Sound Improvement Act of 1990'.". For full classification of such Title, 
consult USCS Tables volumes. 
   Act Nov. 16, 1990, P.L. 101-596, Title III, ß 301, 104 Stat. 3006, provides: "This title may be cited as the 'Lake 
Champlain Special Designation Act of 1990'.". For full classification of such title, consult USCS Tables volumes. 
   Act Oct. 31, 1994, P.L. 103-431, ß 1, 108 Stat. 4396, provides: "This Act may be cited as the 'Ocean Pollution Reduc-
tion Act'.". For full classification of such Act, consult USCS Tables volumes. 
   Act Oct. 10, 2000, P.L. 106-284, ß 1, 114 Stat. 870, provides: "This Act may be cited as the 'Beaches Environmental 
Assessment and Coastal Health Act of 2000'.". For full classification of such Act, consult USCS Tables volumes. 
   Act Nov. 7, 2000, P.L. 106-457, Title II, ß 201, 114 Stat. 1967, provides: "This title [amending 33 USCS ß 1267 and 
appearing in part as a note to such section] may be cited as the 'Chesapeake Bay Restoration Act of 2000'.". 
   Act Nov. 7, 2000, P.L. 106-457, Title IV, ß 401, 114 Stat. 1973, provides: "This title [amending 33 USCS ß 1269] 
may be cited as the 'Long Island Sound Restoration Act'.". 
   Act Nov. 7, 2000, P.L. 106-457, Title V, ß 501, 114 Stat. 1973, provides: "This title [adding 33 USCS ß 1273] may be 
cited as the 'Lake Pontchartrain Basin Restoration Act of 2000'.". 
   Act Nov. 7, 2000, P.L. 106-457, Title VI, ß 601, 114 Stat. 1975, provides: "This title [adding 33 USCS ß 1300] may 
be cited as the 'Alternative Water Sources Act of 2000'.". 
   Act Nov. 27, 2002, P.L. 107-303, ß 1(a), 116 Stat. 2355, provides: "This Act may be cited as the 'Great Lakes and 
Lake Champlain Act of 2002'.". For full classification of such Act, consult USCS Tables volumes. 
   Act Nov. 27, 2002, P.L. 107-303, Title I, ß 101, 116 Stat. 2355, provides: "This title [amending 33 USCS ß 1268 and 
appearing in part as 33 USCS ß 1271a] may be cited as the 'Great Lakes Legacy Act of 2002'.". 
   Act Nov. 27, 2002, P.L. 107-303, Title II, ß 201, 116 Stat. 2358, provides: "This title [amending 33 USCS ß 1270] 
may be cited as the 'Daniel Patrick Moynihan Lake Champlain Basin Program Act of 2002'.". 
   Act July 30, 2008, P.L. 110-288, ß 1, 122 Stat. 2650, provides: "This Act [amending 33 USCS ßß 1322, 1342, and 
1362] may be cited as the 'Clean Boating Act of 2008'.". 
   Act Oct. 8, 2008, P.L. 110-365, ß 1, 122 Stat. 4021, provides: "This Act [amending 33 USCS ßß 1268 and 1271a] 
may be cited as the 'Great Lakes Legacy Reauthorization Act of 2008'.". 
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Other provisions:  
   Separability of provisions. Act June 30, 1948, ch 758, Title V, ß 512, as added Oct. 18, 1972, P.L. 92-500, ß 2, 86 
Stat. 894, provided: "If any provision of this Act [33 USCS ßß 1251 et seq.], or the application of any provision of this 
Act to any person or circumstance, is held invalid, the application of such provision to other persons or circumstances, 
and the remainder of this Act, [33 USCS ßß 1251 et seq.] shall not be affected thereby.". 
   Ex. Or. No. 11548 superseded. Ex. Or. No. 11548 of July 20, 1970, 35 Fed. Reg. 11677, formerly located at 33 USC 
ß 1151 note, which related to the delegation of Presidential functions, was superseded by Ex. Or. No. 11735 of Aug. 3, 
1973, 38 Fed. Reg. 21243, located at 33 USCS ß 1321 note. 
   Act Oct. 18, 1972; savings provisions. Act Oct. 18, 1972, P.L. 92-500, ß 4, 86 Stat. 896, provided: 
   "(a) No suit, action, or other proceeding lawfully commenced by or against the Administrator or any other officer or 
employee of the United States in his official capacity or in relation to the discharge of his official duties under the Fed-
eral Water Pollution Control Act as in effect immediately prior to the date of enactment of this Act shall abate by reason 
of the taking effect of the amendment made by section 2 of this Act [adding 33 USCS ßß 1251 et seq.]. The court may, 
on its own motion or that of any party made at any time within twelve months after such taking effect, allow the same to 
be maintained by or against the Administrator or such officer or employee. 
   "(b) All rules, regulations, orders, determinations, contracts, certifications, authorizations, delegations, or other actions 
duly issued, made, or taken by or pursuant to the Federal Water Pollution Control Act as in effect immediately prior to 
the date of enactment of this Act, and pertaining to any functions, powers, requirements, and duties under the Federal 
Water Pollution Control Act as in effect immediately prior to the date of enactment of this Act, shall continue in full 
force and effect after the date of enactment of this Act until modified or rescinded in accordance with the Federal Water 
Pollution Control Act as amended by this Act [33 USCS ßß 1251 et seq.]. 
   "(c) The Federal Water Pollution Control Act as in effect immediately prior to the date of enactment of this Act shall 
remain applicable to all grants made from funds authorized for the fiscal year ending June 30, 1972, and prior fiscal 
years, including any increases in the monetary amount of any such grant which may be paid from authorizations for 
fiscal years beginning after June 30, 1972, except as specifically otherwise provided in Section 202 of the Federal Water 
Pollution Control Act as amended by this Act [33 USCS ß 1282] and in subsection (c) of section 3 of this Act [note to 
this section].". 
   Oversight study. Act Oct. 18, 1972, P.L. 92-500, ß 5, 86 Stat. 897, provided that the Comptroller General of the 
United States should conduct a study and review of the research, pilot, and demonstration programs related to preven-
tion and control of water pollution, including waste treatment and disposal techniques, which are conducted, supported, 
or assisted by any agency of the Federal Government pursuant to any Federal law or regulation and assess conflicts be-
tween, and the coordination and efficacy of, such programs, and make a report to the Congress thereon by October 1, 
1973. 
   International trade study. Act Oct. 18, 1972, P.L. 92-500, ß 6, 86 Stat. 898, provided: 
   "(a) The Secretary of Commerce, in cooperation with other interested Federal agencies and with representatives of 
industry and the public, shall undertake immediately an investigation and study to determine-- 
      "(1) the extent to which pollution abatement and control programs will be imposed on, or voluntarily undertaken by, 
United States manufacturers in the near future and the probable short- and long-range effects of the costs of such pro-
grams (computed to the greatest extent practicable on an industry-by-industry basis) on (A) the production costs of such 
domestic manufacturers, and (B) the market prices of the goods produced by them; 
      "(2) the probable extent to which pollution abatement and control programs will be implemented in foreign industri-
al nations in the near future and the extent to which the production costs (computed to the greatest extent practicable on 
an industry-by-industry basis) of foreign manufacturers will be affected by the costs of such programs; 
      "(3) the probable competitive advantage which any article manufactured in a foreign nation will likely have in rela-
tion to a comparable article made in the United States if that foreign nation-- 
         "(A) does not require its manufacturers to implement pollution abatement and control programs, 
         "(B) requires a lesser degree of pollution abatement and control in its programs, or 
         "(C) in any way reimburses or otherwise subsidizes its manufacturers for the costs of such program; 
      "(4) alternative means by which any competitive advantage accruing to the products of any foreign nation as a result 
of any factor described in paragraph (3) may be (A) accurately and quickly determined, and (B) equalized, for example, 
by the imposition of a surcharge or duty, on a foreign product in an amount necessary to compensate for such ad-
vantage; and 
      "(5) the impact, if any, which the imposition of a compensating tariff of other equalizing measure may have in en-
couraging foreign nations to implement pollution and abatement control programs. 
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   "(b) The Secretary shall make an initial report to the President and Congress within six months after the date of en-
actment of this section of the results of the study and investigation carried out pursuant to this section and shall make 
additional reports thereafter at such times as he deems appropriate taking into account the development of relevant data, 
but not less than once every twelve months.". 
   International agreements. Act Oct. 18, 1972, P.L. 92-500, ß 7, 86 Stat. 898, provided: "The President shall under-
take to enter into international agreements to apply uniform standards of performance for the control of the discharge 
and emission of pollutants from new sources, uniform controls over the discharge and emission of toxic pollutants, and 
uniform controls over the discharge of pollutants into the ocean. For this purpose the President shall negotiate multilat-
eral treaties, conventions, resolutions, or other agreements, and formulate, present, or support proposals at the United 
Nations and other appropriate international forums.". 
   National policies and goal study. Act Oct. 18, 1972, P.L. 92-500, ß 10, 86 Stat. 899, provided that the President 
should make a full and complete investigation and study of all of the national policies and goals established by law for 
the purpose of determining what the relationship should be between these policies and goals, taking into account the 
resources of the Nation and report the results of such investigation and study together with his recommendations to 
Congress not later than two years after the date of enactment of this Oct. 18, 1972. 
   Efficiency study. Act Oct. 18, 1972, P.L. 92-500, ß 11, 86 Stat. 899, provided that the President should conduct a full 
and complete investigation and study of ways and means of utilizing in the most effective manner all of the various re-
sources, facilities, and personnel of the Federal Government in order most efficiently to carry out the objective of 33 
USCS ßß 1251 et seq. should utilize in conducting such investigation and study, the General Accounting Office, and 
should report the results of such investigation and study together with his recommendations to Congress not later than 
two hundred and seventy days after Oct. 18, 1972. 
   Sex discrimination. Act Oct. 18, 1972, P.L. 92-500, ß 13, 86 Stat. 903, provided: "No person in the United States 
shall on the ground of sex be excluded from participation in, be denied the benefits of, or be subjected to discrimination 
under any program or activity receiving Federal assistance under this Act [33 USCS ßß 1251 et seq., generally; for full 
classification, consult USCS Tables volumes], the Federal Water Pollution Control Act [33 USCS ßß 1251 et seq.], or 
the Environmental Financing Act [33 USCS ß 1281 note]. This section shall be enforced through agency provisions and 
rules similar to those already established, with respect to racial and other discrimination, under title VI of the Civil 
Rights Act of 1964 [42 USCS ßß 2000d et seq.]. However, this remedy is not exclusive and will not prejudice or cut off 
any other legal remedies available to a discriminatee.". 
   Delegation of functions to Secretary of State respecting the negotiation of international agreements relating to 
the enhancement of the environment. Ex. Or. No. 11742 of Oct. 23, 1973, 38 Fed. Reg. 29457 provided: "Under and 
by virtue of the authority vested in me by section 301 of title 3 of the United States Code and as President of the United 
States, I hereby authorize and empower the Secretary of State, in coordination with the Council on Environmental Qual-
ity, the Environmental Protection Agency, and other appropriate Federal agencies, to perform, without the approval, 
ratification, or other action of the President, the functions vested in the President by section 7 of the Federal Water Pol-
lution Control Act Amendments of 1972 (Public Law 92-500; 86 Stat. 898) [note to this section] with respect to interna-
tional agreements relating to the enhancement of the environment.". 
   Seafood processing study; submittal of results to Congress not later than January 1, 1979. Act Dec. 27, 1977, 
P.L. 95-217, ß 74, 91 Stat. 1609, provided that the Administrator of the Environmental Protection Agency should con-
duct a study to examine the geographical, hydrological, and biological characteristics of marine waters to determine the 
effects of seafood processes which dispose of untreated natural wastes into such waters, and, additionally, to examine 
technologies which may be used in such processes to facilitate the use of the nutrients in these wastes or to reduce the 
discharge of such wastes into the marine environment and submit the result of such study to Congress not later than 
January 1, 1979. 
   Prevention, control, and abatement of environmental pollution at Federal facilities. See Ex. Or. No. 12088 of 
Oct. 13, 1978, 43 Fed. Reg. 47707, located at 42 USCS ß 4321 note, for provisions relating to the prevention, control, 
and abatement of environmental pollution at Federal facilities. 
   Standards. For provisions relating to the responsibility of the head of each Executive agency for compliance with 
applicable pollution control standards, see Ex. Or. No. 12088 of Oct. 13, 1978, 43 Fed. Reg. 47707, which appears as 42 
USCS ß 4321 note. 
   Definition of Administrator. Act Feb. 4, 1987, P.L. 100-4, ß 1(d), 101 Stat. 8, provides: "For purposes of this Act, 
the term 'Administrator' means the Administrator of the Environmental Protection Agency.". 
   Limitation on payments. Act Feb. 4, 1987, P.L. 100-4, ß 2, 101 Stat. 8, provides: "No payments may be made under 
this Act except to the extent provided in advance in appropriation Acts.". 
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   National shellfish indicator program. Act Oct. 29, 1992, P.L. 102-567, Title III, ß 308, 106 Stat. 4286; Nov. 10, 
1998, P.L. 105-362, Title II, ß 201(b), 112 Stat. 3282, provides: 
   "(a) Establishment of a research program. The Secretary of Commerce, in cooperation with the Secretary of Health 
and Human Services and the Administrator of the Environmental Protection Agency, shall establish and administer a 5-
year national shellfish research program (hereafter in this section referred to as the 'Program') for the purpose of improv-
ing existing classification systems for shellfish growing waters using the latest technological advancements in microbi-
ology and epidemiological methods. Within 12 months after the date of enactment of this Act, the Secretary of Com-
merce, in cooperation with the advisory committee established under subsection (b) and the Consortium, shall develop a 
comprehensive 5-year plan for the Program which shall at a minimum provide for-- 
      "(1) environmental assessment of commercial shellfish growing areas in the United States, including an evaluation 
of the relationships between indicators of fecal contamination and human enteric pathogens; 
      "(2) the evaluation of such relationships with respect to potential health hazards associated with human consumption 
of shellfish; 
      "(3) a comparison of the current microbiological methods used for evaluating indicator bacteria and human enteric 
pathogens in shellfish and shellfish growing waters with new technological methods designed for this purpose; 
      "(4) the evaluation of current and projected systems for human sewage treatment in eliminating viruses and other 
human enteric pathogens which accumulate in shellfish; 
      "(5) the design of epidemiological studies to relate microbiological data, sanitary survey data, and human shellfish 
consumption data to actual hazards to health associated with such consumption; and 
      "(6) recommendations for revising Federal shellfish standards and improving the capabilities of Federal and State 
agencies to effectively manage shellfish and ensure the safety of shellfish intended for human consumption. 
   "(b) Advisory committee. 
      (1) For the purpose of providing oversight of the Program on a continuing basis, an advisory committee (hereafter in 
this section referred to as the 'Committee') shall be established under a memorandum of understanding between the In-
terstate Shellfish Sanitation Conference and the National Marine Fisheries Service. 
      "(2) The Committee shall-- 
         "(A) identify priorities for achieving the purpose of the Program; 
         "(B) review and recommend approval or disapproval of Program work plans and plans of operation; 
         "(C) review and comment on all subcontracts and grants to be awarded under the Program; 
         "(D) receive and review progress reports from the Consortium and program subcontractors and grantees; and 
         "(E) provide such other advice on the Program as is appropriate. 
      "(3) The Committee shall consist of at least ten members and shall include-- 
         "(A) three members representing agencies having authority under State law to regulate the shellfish industry, of 
whom one shall represent each of the Atlantic, Pacific, and Gulf of Mexico shellfish growing regions; 
         "(B) three members representing persons engaged in the shellfish industry in the Atlantic, Pacific, and Gulf Mexi-
co shellfish growing regions (who shall be appointed from among at least six recommendations by the industry mem-
bers of the Interstate Shellfish Sanitation Conference executive Board), of whom one shall represent the shellfish indus-
try in each region; 
         "(C) three members, of whom one shall represent each of the following Federal agencies: the National Oceanic 
and Atmospheric Administration, the Environmental Protection Agency, and the Food and Drug Administration; and 
         "(D) one member representing the Shellfish Institute of North America. 
      "(4) The Chairman of the Committee shall be selected from among the Committee members described in paragraph 
(3)(A). 
      "(5) The Committee shall establish and maintain a subcommittee of scientific experts to provide advice, assistance, 
and information relevant to research funded under the Program, except that no individual who is awarded, or whose 
application is being considered for, a grant or subcontract under the program may serve on such subcommittee. The 
membership of the subcommittee shall, to the extent practicable, be regionally balanced with experts who have scien-
tific knowledge concerning each of the Atlantic, Pacific, and Gulf of Mexico shellfish growing regions. Scientists from 
the National Academy of Sciences and appropriate Federal agencies (including the National Oceanic and Atmospheric 
Administration, Food and Drug Administration, Centers for Disease Control, National Institutes of Health, Environmen-
tal Protection Agency, and National Science Foundation) shall be considered for membership on the subcommittee. 
      "(6) Members of the Committee and its scientific subcommittee established under this subsection shall not be paid 
for serving on the Committee or subcommittee but shall receive travel expenses as authorized by section 5703 of title 5, 
United States Code. 
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   "(c) Contract with consortium. Within 30 days after the date of enactment of this Act, the Secretary of Commerce 
shall seek to enter into a cooperative agreement or contract with the Consortium under which the Consortium will-- 
      "(1) be the academic administrative organization and fiscal agent for the Program; 
      "(2) award and administer such grants and subcontracts as are approved by the Committee under subsection (b); 
      "(3) develop and implement a scientific peer review process for evaluating grant and subcontractor applications pri-
or to review by the Committee; 
      "(4) in cooperation with the Secretary of Commerce and the Committee, procure the services of a scientific project 
director; 
      "(5) develop and submit budgets, progress reports, work plans, and plans of operation for the Program to the Secre-
tary of Commerce and the Committee; and 
      "(6) make available to the Committee such staff, information, and assistance as the Committee may reasonably re-
quire to carry out its activities. 
   "(d) Authorization of appropriations. 
      (1) Of the sums authorized under section 4(a) of the National Oceanic and Atmospheric Administration Marine 
Fisheries Program Authorization Act (Public Law 98-210; 97 Stat. 1409) [unclassified], there are authorized to be ap-
propriated to the Secretary of Commerce $ 5,200,000 for each of the fiscal years 1993 through 1997 for carrying out the 
Program. Of the amounts appropriated pursuant to this authorization, not more than 5 percent of such appropriation may 
be used for administrative purposes by the National Oceanic and Atmospheric Administration. The remaining 95 per-
cent of such appropriation shall be used to meet the administrative and scientific objectives of the Program. 
      "(2) The Interstate Shellfish Sanitation Conference shall not administer appropriations authorized under this section, 
but may be reimbursed from such appropriations for its expenses in arranging for travel, meetings, workshops, or con-
ferences necessary to carry out the Program. 
   "(e) Definitions. As used in this section, the term-- 
      "(1) 'Consortium' means the Louisiana Universities Marine Consortium; and 
      "(2) 'shellfish' means any species of oyster, clam, or mussel that is harvested for human consumption.". 
 
NOTES: 
 
Code of Federal Regulations: 
   Environmental Protection Agency--Nonprocurement debarment and suspension, 2 CFR 1532.10 et seq. 
   Natural Resources Conservation Service, Department of Agriculture--Rural clean water program, 7 CFR 634.1 et seq. 
   Environmental Protection Agency--Cross-media electronic reporting, 40 CFR 3.1 et seq. 
   Environmental Protection Agency--Nondiscrimination in programs receiving Federal assistance from the Environ-
mental Protection Agency, 40 CFR 7.10 et seq. 
   Environmental Protection Agency--OMB approvals under the Paperwork Reduction Act, 40 CFR 9.1 et seq. 
   Environmental Protection Agency--Public participation in programs under the Resource Conservation and Recovery 
Act, the Safe Drinking Water Act, and the Clean Water Act, 40 CFR 25.1 et seq. 
   Environmental Protection Agency--Uniform administrative requirements for grants and agreements with institutions 
of higher education, hospitals, and other non-profit organizations, 40 CFR 30.1 et seq. 
   Environmental Protection Agency--Uniform administrative requirements for grants and cooperative agreements to 
State and local governments, 40 CFR 31.1 et seq. 
   Environmental Protection Agency--New restrictions on lobbying, 40 CFR 34.100 et seq. 
   Environmental Protection Agency--Public hearings on effluent standards for toxic pollutants, 40 CFR 104.1 et seq. 
   Environmental Protection Agency--Employee protection hearings, 40 CFR 108.1 et seq. 
   Environmental Protection Agency--Oil pollution prevention, 40 CFR 112.1 et seq. 
   Environmental Protection Agency--Liability limits for small onshore storage facilities, 40 CFR 113.1 et seq. 
   Environmental Protection Agency--Designation of hazardous substances, 40 CFR 116.1 et seq. 
   Environmental Protection Agency--Determination of reportable quantities for hazardous substances, 40 CFR 117.1 et 
seq. 
   Environmental Protection Agency--EPA administered permit programs: The National Pollutant Discharge Elimination 
System, 40 CFR 122.1 et seq. 
   Environmental Protection Agency--State program requirements, 40 CFR 123.1 et seq. 
   Environmental Protection Agency--Procedures for decisionmaking, 40 CFR 124.1 et seq. 
   Environmental Protection Agency--Criteria and standards for the National Pollutant Discharge Elimination System, 
40 CFR 125.1 et seq. 
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   Environmental Protection Agency--Toxic pollutant effluent standards, 40 CFR 129.1 et seq. 
   Environmental Protection Agency--Water quality planning management, 40 CFR 130.0 et seq. 
   Environmental Protection Agency--Water quality standards, 40 CFR 131.1 et seq. 
   Environmental Protection Agency--Water quality guidance for the Great Lakes System, 40 CFR 132.1 et seq. 
   Environmental Protection Agency--Secondary treatment regulation, 40 CFR 133.100 et seq. 
   Environmental Protection Agency--Guidelines establishing test procedures for the analysis of pollutants, 40 CFR 
136.1 et seq. 
   Environmental Protection Agency--Underground injection control program, 40 CFR 144.1 et seq. 
   Environmental Protection Agency--State UIC program requirements, 40 CFR 145.1 et seq. 
   Environmental Protection Agency--404 State program transfer regulations, 40 CFR 233.1 et seq. 
   Environmental Protection Agency--EPA administered permit programs: the hazardous waste permit program, 40 CFR 
270.1 et seq. 
   Environmental Protection Agency--Requirements for authorization of State hazardous waste programs, 40 CFR 271.1 
et seq. 
   Environmental Protection Agency--General provisions, 40 CFR 401.10 et seq. 
   Environmental Protection Agency--General pretreatment regulations for existing and new sources of pollution, 40 
CFR 403.1 et seq. 
   Environmental Protection Agency--Dairy products processing point source category., 40 CFR 405.10 et seq. 
   Environmental Protection Agency--Grain mills point source category, 40 CFR 406.10 et seq. 
   Environmental Protection Agency--Canned and preserved fruits and vegetables processing point source category, 40 
CFR 407.10 et seq. 
   Environmental Protection Agency--Canned and preserved seafood processing point source category, 40 CFR 408.10 
et seq. 
   Environmental Protection Agency--Sugar processing point source category, 40 CFR 409.10 et seq. 
   Environmental Protection Agency--Cement manufacturing point source category, 40 CFR 411.10 et seq. 
   Environmental Protection Agency--Concentrated animal feeding operations (CAFO) point source category, 40 CFR 
412.1 et seq. 
   Environmental Protection Agency--Electroplating point source category, 40 CFR 413.01 et seq. 
   Environmental Protection Agency--Soap and detergent manufacturing point source category, 40 CFR 417.10 et seq. 
   Environmental Protection Agency--Fertilizer manufacturing point source category, 40 CFR 418.10 et seq. 
   Environmental Protection Agency--Nonferrous metals manufacturing point source category, 40 CFR 421.1 et seq. 
   Environmental Protection Agency--Phosphate manufacturing point source category, 40 CFR 422.10 et seq. 
   Environmental Protection Agency--Steam electric power generating point source category, 40 CFR 423.10 et seq. 
   Environmental Protection Agency--Ferroalloy manufacturing point source category, 40 CFR 424.10 et seq. 
   Environmental Protection Agency--Glass manufacturing point source category, 40 CFR 426.10 et seq. 
   Environmental Protection Agency--Asbestos manufacturing point source category, 40 CFR 427.10 et seq. 
   Environmental Protection Agency--Rubber manufacturing point source category, 40 CFR 428.10 et seq. 
   Environmental Protection Agency--Meat products point source category, 40 CFR 432.1 et seq. 
   Environmental Protection Agency--Metal finishing point source category, 40 CFR 433.10 et seq. 
   Environmental Protection Agency--Coal mining point source category; BPT, BAT, BCT limitations and new source 
performance standards, 40 CFR 434.10 et seq. 
   Environmental Protection Agency--Mineral mining and processing point source category, 40 CFR 436.20 et seq. 
   Environmental Protection Agency--Effluent limitations guidelines for existing sources and standards of performance 
and pretreatment standards for new sources for the paving and roofing materials (tars and asphalt) point source catego-
ry, 40 CFR 443.10 et seq. 
   Environmental Protection Agency--Paint formulating point source category, 40 CFR 446.10 et seq. 
   Environmental Protection Agency--Ink formulating point source category, 40 CFR 447.10 et seq. 
   Environmental Protection Agency--Construction and development point source category, 40 CFR 450.1 et seq. 
   Environmental Protection Agency--Concentrated aquatic animal production point source category, 40 CFR 451.1 et 
seq. 
   Environmental Protection Agency--Gum and wood chemicals manufacturing point source category, 40 CFR 454.10 et 
seq. 
   Environmental Protection Agency--Explosives manufacturing point source category, 40 CFR 457.10 et seq. 
   Environmental Protection Agency--Carbon black manufacturing point source category, 40 CFR 458.10 et seq. 
   Environmental Protection Agency--Photographic point source category, 40 CFR 459.10 et seq. 
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   Environmental Protection Agency--Hospital point source category, 40 CFR 460.10 et seq. 
   Environmental Protection Agency--State sludge management program regulations, 40 CFR 501.1 et seq. 
   Environmental Protection Agency--Standards for the use or disposal of sewage sludge, 40 CFR 503.1 et seq. 
  
 
 
Related Statutes & Rules: 
   Excavations and deposit of debris in navigable waters, 33 USCS ßß 403 through 407. 
   Definition of "navigable waters", 33 USCS ß 1362. 
   Congressional declaration of national environmental policy, 42 USCS ß 4321. 
   Solid waste disposal, 42 USCS ßß 6901 et seq. 
   Air pollution prevention and control, 42 USCS ßß 7401 et seq. 
   This section is referred to in 33 USCS ßß 1267, 1268, 1311, 1377. 
  
 
 
Research Guide: 
 
 
Federal Procedure:  
   1 Moore's Federal Practice (Matthew Bender 3d ed.), ch 2, One Form of Action ß 2.06. 
   10 Moore's Federal Practice (Matthew Bender 3d ed.), ch 54, Judgment; Costs ß 54.101. 
   29 Moore's Federal Practice (Matthew Bender 3d ed.), ch 707, Particular Admiralty Actions ß 707.06. 
   2 Civil Rights Actions (Matthew Bender), ch 7, Deprivation of Rights Under Color of State Law--General Principles 
(Civil Rights Act of 1871, 42 U.S.C. ß 1983) P 7.06. 
   1 Administrative Law (Matthew Bender), ch 3, Separation and Delegation of Powers ß 3.01. 
   4 Administrative Law (Matthew Bender), ch 22, Admissibility of Evidence ß 22.03. 
   6 Administrative Law (Matthew Bender), ch 53, Federal Grant Dispute Resolution ß 53.02. 
   6 Administrative Law (Matthew Bender), ch 54, Grant Dispute Resolution Procedures of Particular Agencies ß 54.06. 
   6 Fed Proc L Ed, Civil Rights ßß 11:286, 641. 
   11 Fed Proc L Ed, Environmental Protection ßß 32:49, 51. 
   11A Fed Proc L Ed, Environmental Protection ßß 32:755, 1005. 
   24A Fed Proc L Ed, Natural and Marine Resources ß 56:2059. 
   25 Fed Proc L Ed, Navigable Waters ß 57:405. 
  
 
 
Am Jur:  
   2 Am Jur 2d, Admiralty ß 103. 
   9B Am Jur 2d, Bankruptcy ß 1978. 
   61B Am Jur 2d, Pollution Control ß 1. 
   61C Am Jur 2d, Pollution Control ßß 675, 676, 791, 862, 949, 1166, 1459, 1460, 1574, 1619, 1850. 
   78 Am Jur 2d, Waters ßß 119, 128, 136, 337, 395. 
  
 
 
Am Jur Trials:  
   2 Am Jur Trials, Locating Scientific and Technical Experts, p. 293. 
   2 Am Jur Trials, Selecting and Preparing Expert Witnesses, p. 585. 
   18 Am Jur Trials, Subterranean Water Pollution, p. 495. 
   53 Am Jur Trials, Challenging Wetland Regulation of Land Development, p. 511. 
   57 Am Jur Trials, Private Cost Recovery Actions Under CERCLA, p. 1. 
   57 Am Jur Trials, Handling Toxic Tort Litigation, p. 395. 
   59 Am Jur Trials, Contractual Indemnifications and Releases From Environmental Liability, p. 231. 
   85 Am Jur Trials, Residential Mold As a Toxic Tort Under Homeowners Policy, p. 1. 
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Am Jur Proof of Facts:  
   24 Am Jur Proof of Facts 3d, Admissibility and Reliability of Laboratory Analysis of Soil, Water, and Air Samples in 
Environmental Litigation, p. 609. 
   25 Am Jur Proof of Facts 3d, Liability for Dioxin Contamination, p. 473. 
   26 Am Jur Proof of Facts 3d, Water pollution: Proof of water quality under The Clean Water Act, p. 395. 
   33 Am Jur Proof of Facts 3d, Diminished Property Value Due to Environmental Contamination, p. 163. 
   34 Am Jur Proof of Facts 3d, CERCLA Liability of Parent, Subsidiary and Successor Corporations, p. 387. 
   34 Am Jur Proof of Facts 3d, Validity and Applicability of Contractual Allocations of Environmental Risk, p. 465. 
   35 Am Jur Proof of Facts 3d, Proof of Standing in Environmental Citizen Suits, p. 493. 
   36 Am Jur Proof of Facts 3d, Proof of Wrongful Discharge of Pollutant Into Waterway Under Federal Clean Water 
Act, p. 533. 
   37 Am Jur Proof of Facts 3d, Recovery of Damages for Injury to Landowner's Property From Environmental Condi-
tion on Neighboring Land, p. 439. 
   38 Am Jur Proof of Facts 3d, Insured's Proof That Pollution Exclusion Clause Does Not Bar Coverage for Environ-
mental Claims, p. 477. 
   38 Am Jur Proof of Facts 3d, Necessity and Sufficiency of Environmental Impact Statements Under the National En-
vironmental Policy Act, p. 547. 
   39 Am Jur Proof of Facts 3d, Insured's Proof That Environmental Cleanup Costs are Covered "Damages" Under CGL 
Insurance Policy, p. 483. 
   39 Am Jur Proof of Facts 3d, Proof of Contamination in Toxic Tort Cases Through Expert Testimony, p. 539. 
   40 Am Jur Proof of Facts 3d, Wrongful Handling or Disposal of Solid or Hazardous Waste, p. 457. 
   55 Am Jur Proof of Facts 3d, Citizen's Suits Under the Comprehensive Environmental Response, Compensation and 
Liability Act (CERCLA) and the Emergency Planning and Community Right-To-Know Act (EPCRA), p.155. 
   58 Am Jur Proof of Facts 3d, Denial of Wetland Permit As Basis for Landowner's Regulatory Taking Claim, p. 81. 
   67 Am Jur Proof of Facts 3d, Citizens' Suits Under the Safe Drinking Water Act, p. 95. 
   25 Am Jur Proof of Facts, Water Pollution--Sewage and Industrial Wastes, p. 233. 
  
 
 
Forms:  
   2 Bender's Federal Practice Forms, Form 8(IV):3, Federal Rules of Civil Procedure. 
   33 Rabkin & Johnson, Current Legal Forms, Form 25.57, Environmental Considerations in Real Estate Transactions. 
   9 Fed Procedural Forms L Ed, Environmental Protection ßß 29:39, 40, 53. 
   15C Am Jur Legal Forms 2d, Real Estate Sales ß 219:739. 
   20A Am Jur Legal Forms 2d, Wharves and Port Facilities ß 265:11. 
   18C Am Jur Pl & Pr Forms (Rev ed), Nuisances ß 99. 
   19C Am Jur Pl & Pr Forms (Rev ed), Pollution Control ßß 89, 92, 93. 
   20B Am Jur Pl & Pr Forms (Rev ed), Public Lands ß 7. 
   24B Am Jur Pl & Pr Forms (2011), Waters, ßß 130, 131, 146, 157, 188, 189. 
  
 
 
Commercial Law:  
   1 Goods in Transit (Matthew Bender), ch 5, Carrier Litigation ß 5.11. 
   2 Goods in Transit (Matthew Bender), ch 13, Limitation of Damages and Liability ß 13.08. 
   5 Goods in Transit (Matthew Bender), ch 44, Liability Insurance Financial Responsibility Laws ß 44.04. 
  
 
 
Criminal Law and Practice:  
   6 Business Crime (Matthew Bender), ch 31, Environmental Law Violations P 31.01. 
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Corporate and Business Law:  
   1 Liability of Corporate Officers and Directors (Matthew Bender), ch 8, Criminal Liability ß 8.07. 
   1 Liability of Corporate Officers and Directors (Matthew Bender), ch 10, Environmental Liability ßß 10.05, 10.08. 
  
 
 
Annotations:  
   Validity, construction, and application of Clean Water Act (CWA) (Federal Water Pollution Control Act) (33 
U.S.C.S. ß 1251 et seq.)--Supreme Court cases.  168 L Ed 2d 813. 
   Construction and Application of Clean Water Act's Total Maximum Daily Loads (TMDLs) Requirement for Waters 
Failing to Achieve Water Quality Standards Under 33 U.S.C.A. ß 1313(d) [33 USCS ß 1313(d)].  53 ALR Fed 2d 1. 
   Damages compensable under federal maritime law for injuries caused by discharge of oil into navigable waters.  26 
ALR Fed 346. 
   Federal common law of nuisances as basis for relief in environmental pollution cases.  29 ALR Fed 137. 
   What are "navigable waters" subject to Federal Water Pollution Control Act (33 U.S.C.A. ßß 1251 et seq. [33 USCS 
ßß 1251 et seq.]).  160 ALR Fed 585. 
   Actions brought under Federal Water Pollution Control Act Amendments of 1972 (Clean Water Act) (33 U.S.C.A. ßß 
1251 et seq.  [33 USCS ßß 1251 et seq.])--Supreme Court cases.  163 ALR Fed 531. 
   Nuisance as entitling owner or occupant of real estate to recover damages for personal inconvenience, discomfort, 
annoyance, anguish, or sickness, distinct from, or in addition to, damages for depreciation in value of property or its use.  
25 ALR5th 568. 
   Liability insurance coverage for violations of antipollution laws.  87 ALR4th 444. 
   Validity and construction of anti-water pollution statutes or ordinances.  32 ALR3d 215. 
   Pollution Control: Validity and construction of statutes, ordinances, or regulations controlling discharge of industrial 
wastes into sewer systems.  47 ALR3d 1224. 
   Pollution control: Preliminary mandatory injunction to prevent, correct, or reduce effects of polluting practices.  49 
ALR3d 1239. 
   Applicability of zoning regulations to waste disposal facilities of state or local governmental entities.  59 ALR3d 
1244. 
   Right to maintain action to enjoin public nuisance as affected by existence of pollution control agency.  60 ALR3d 
665. 
  
 
 
Texts:  
   3-IX Benedict on Admiralty, The Law of American Admiralty Its Jurisdication, Law and Practice with Forms and 
Directions, Marine Oil Pollution ß 114. 
   8-III Benedict on Admiralty, Desk Reference, Admiralty Practice and Procedure ß 3.04. 
   8-XI Benedict on Admiralty, Desk Reference, Marine Oil Pollution ß 11.04. 
   Cohen's Handbook of Federal Indian Law (Matthew Bender), ch 1, History and Background of Federal Indian Policy 
ß 1.07. 
   Cohen's Handbook of Federal Indian Law (Matthew Bender), ch 10, Environmental Regulation in Indian Country ß 
10.03. 
   Cohen's Handbook of Federal Indian Law (Matthew Bender), ch 19, Water Rights ß 19.03. 
   Cohen's Handbook of Federal Indian Law (Matthew Bender), ch 21, Economic Development ß 21.04. 
   1 Energy Law & Transactions (Matthew Bender), ch 3, Federal Regulation of Energy Transactions ß 3.05. 
   2 Energy Law & Transactions (Matthew Bender), ch 50, Natural Gas ß 50.04. 
   2 Energy Law & Transactions (Matthew Bender), ch 52, Electricity ß 52.06. 
   2 Energy Law & Transactions (Matthew Bender), ch 53, Hydroelectric Power ßß 53.04, 53.05. 
   3 Energy Law & Transactions (Matthew Bender), ch 56, Synthetic Natural Gas (SNG) and Liquefied Natural Gas 
(LNG) ß 56.02. 
   3 Energy Law & Transactions (Matthew Bender), ch 59, Energy Policy Act of 2005 ß 59.03. 
   4 Energy Law & Transactions (Matthew Bender), ch 86, Ocean Tanker Transport ß 86.03. 
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   5 Energy Law & Transactions (Matthew Bender), ch 120, Energy and the Environment ßß 120.01, 120.05. 
   1 Environmental Law Practice Guide (Matthew Bender), ch 3, Land Preservation ßß 3.02, 3.10. 
   1 Environmental Law Practice Guide (Matthew Bender), ch 4, Information Disclosure and Access ß 4.01. 
   1 Environmental Law Practice Guide (Matthew Bender), ch 5, Consultants and Contractors ß 5.01. 
   1 Environmental Law Practice Guide (Matthew Bender), ch 5A, Environmental Due Diligence in Corporate Transac-
tions ß 5A.03. 
   1A Environmental Law Practice Guide (Matthew Bender), ch 6B, Document Retention Issues in Environmental Law 
ßß 6B.01, 6B.07. 
   2 Environmental Law Practice Guide (Matthew Bender), ch 11A, Practice Before the EPA ßß 11A.01, 11A.02. 
   2A Environmental Law Practice Guide (Matthew Bender), ch 11C, Alternative Dispute Resolution ß 11C.14. 
   2A Environmental Law Practice Guide (Matthew Bender), ch 12, Civil Enforcement ßß 12.02, 12.03. 
   2A Environmental Law Practice Guide (Matthew Bender), ch 12C, Criminal Enforcement ß 12C.08. 
   2A Environmental Law Practice Guide (Matthew Bender), ch 15A, Indian Country Environmental Law ßß 15A.02, 
15A.05. 
   3 Environmental Law Practice Guide (Matthew Bender), ch 16, Common-Law Controls ßß 16.01, 16.05. 
   4 Environmental Law Practice Guide (Matthew Bender), ch 18, Water Pollution ßß 18.11, 18.14, 18.20, 18.23. 
   4 Environmental Law Practice Guide (Matthew Bender), ch 18A, Pollution Prevention ßß 18A.01, 18A.03. 
   4 Environmental Law Practice Guide (Matthew Bender), ch 19, Wetlands ß 19.01. 
   4 Environmental Law Practice Guide (Matthew Bender), ch 23, Oceans ßß 23.01, 23.04. 
   4 Environmental Law Practice Guide (Matthew Bender), ch 23A, Coasts ßß 23A.01, 23A.03, 23A.04. 
   4A Environmental Law Practice Guide (Matthew Bender), ch 29A, Hazardous Materials Transportation ß 29A.02. 
   5 Environmental Law Practice Guide (Matthew Bender), ch 32, Real Property Transfers and Brownfields Develop-
ment ßß 32.14, 32.15. 
   5 Environmental Law Practice Guide (Matthew Bender), ch 33, Toxic Torts ß 33.01. 
   5 Environmental Law Practice Guide (Matthew Bender), ch 34A, Agricultural Environmental Law ß 34A.02. 
   5A Environmental Law Practice Guide (Matthew Bender), ch 36B, PCBs ß 36B.03. 
   5A Environmental Law Practice Guide (Matthew Bender), ch 37, Used Oil Management ß 37.02. 
   6 Environmental Law Practice Guide (Matthew Bender), ch 41, Federal-State Relationships ßß 41.01, 41.02. 
   6 Environmental Law Practice Guide (Matthew Bender), ch 46, California ß 46.23. 
   6 Environmental Law Practice Guide (Matthew Bender), ch 56, Indiana ß 56.27. 
   6 Environmental Law Practice Guide (Matthew Bender), ch 59, Kentucky ß 59.01. 
   7 Environmental Law Practice Guide (Matthew Bender), ch 69, Nebraska ß 69.14. 
   7 Environmental Law Practice Guide (Matthew Bender), ch 72, New Jersey ß 72.27. 
   8 Environmental Law Practice Guide (Matthew Bender), ch 80, Pennsylvania ß 80.28. 
   1 Treatise on Environmental Law (Matthew Bender), ch 2, Air Pollution ßß 2.03, 2.05. 
   2 Treatise on Environmental Law (Matthew Bender), ch 3, Water Pollution ßß 3.03-3.05. 
   3 Treatise on Environmental Law (Matthew Bender), ch 4, Solid Waste ß 4.03. 
   3 Treatise on Environmental Law (Matthew Bender), ch 4A, Disposal of Hazardous Waste--The "Superfund Law" ß 
4A.02. 
   3 Treatise on Environmental Law (Matthew Bender), ch 4B, Toxic Substances ß 4B.01. 
   4 Treatise on Environmental Law (Matthew Bender), ch 6, Radiation ß 6.02. 
   4 Treatise on Environmental Law (Matthew Bender), ch 7, Fertilizer and Feedlot Pollution ß 7.02. 
   4 Treatise on Environmental Law (Matthew Bender), ch 9, The National Environmental Policy Act of 1969 and Re-
lated Provisions ß 9.03. 
   5 Treatise on Environmental Law (Matthew Bender), ch 11, Regulation of Energy Generation and Transmission ßß 
11.02, 11.03. 
   5 Treatise on Environmental Law (Matthew Bender), ch 12, Public Lands and Conservation ßß 12.03-12.05. 
   6 Treatise on Environmental Law (Matthew Bender), ch 14, Attorneys' Fees in Environmental Litigation ß 14.01. 
   6 Treatise on Environmental Law (Matthew Bender), ch 16, Native Americans and Environmental Protection ß 16.06. 
   6 Treatise on Environmental Law (Matthew Bender), ch 18, Developments in Common Law Remedies ß 18.01. 
  
 
 
Law Review Articles:  
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   Levine. Federal Control of Water Pollution--An Ounce of Prevention is Worth a Pound of Cure.  9 of the Beverly 
Hills Bar Asso. 34, May-June 1975. 
   Flatt. Spare the Rod and Spoil the Law: Why the Clean Water Act Has Never Grown Up.  55 Ala L Rev 595, Summer 
2004. 
   Klein. Integrity: Some Considerations for Water Law.  56 Ala L Rev 1009, Summer 2005. 
   Henner. Rapanos and Warren -- A Tale of Two Cases: The Supreme Court Bats.  12 Alb L Envtl Outlook 52, 2007. 
   Rogers. Some New Regulations Involving the Clean Water Act.  4 Ali-Aba Course Materials Journal 113, April 1980. 
   Stern; Mazze. Federal Water Pollution Control Act Amendments of 1972.  12 American Business LJ 81, Spring 1974. 
   Roberts. Benefit-Cost Analysis: Its Use (Misuse) in Evaluating Water Resource Projects.  14 American Business LJ 
73, Spring 1976. 
   Glenn. Crime of "Pollution": The Role of Federal Water Pollution Criminal Sanctions.  11 American Criminal L Rev 
835, Summer 1973. 
   Stein; Feldman; Fraser; Sobarzo; Frick; Bilder; Bacon. Rehabilitating Our Continental Neighborhood: Rivers, Lakes, 
Fisheries, and Pollution Zones: A Panel Discussion.  68 American Society of International Law Proceedings 138, April 
1974. 
   Water Pollution.  1977 Annual Survey of American Law 303, 1977. 
   The Federal Water Pollution Control Act Amendments of 1972.  14 Boston College Industrial & Commercial L Rev 
672, April 1973. 
   Arnold. Effluent Limitations and NPDES: Federal and State Implementation of the Federal Water Pollution Control 
Act Amendments of 1972.  15 Boston College Industrial & Commercial L Rev 667, April 1974. 
   Arnold. Federal and State Implementation of the Federal Water Pollution Control Act Amendments of 1972.  15 Bos-
ton College Industrial & Commercial L Rev 767, April 1974. 
   Smith; Janke; McDonald; Strelow; Lettow; Bray; Vaughn. Air and Water Enforcement Problems--A Case Study: A 
Program.  34 Business Lawyer 665, January 1979. 
   Caginalp. The Fifth Amendment Privilege Against Self-Incrimination and Compulsory Self-Disclosure Under the 
Clean Air and Clean Water Acts.  9 BC Envtl Aff L Rev 359, 1980/81. 
   Craig; Miller. Ocean Discharge Criteria and Marine Protected Areas: Ocean Water Quality Protection Under the 
Clean Water Act.  29 BC Envtl Aff L Rev 1, 2001. 
   Driesen. Distributing the Costs of Environmental, Health, and Safety Protection: The Feasibility Principle, Cost-
Benefit Analysis, and Regulatory Reform.  32 BC Envtl Aff L Rev 1, 2005. 
   Murchison. Learning from More than Five-and-a-Half Decades of Federal Water Pollution Control Legislation: Twen-
ty Lessons for the Future.  32 BC Envtl Aff L Rev 527, 2005. 
   Handl. Balancing of Interests and International Liability for the Pollution of International Watercourses: Customary 
Principles of Law Revisited.  13 Canadian Yearbook of International L 156, 1975. 
   Craig. Removing "the Cloak of a Standing Inquiry": Pollution Regulation, Public Health, and Private Risk in the Inju-
ry-in-Fact Analysis .  29 Cardozo L Rev 149, October 2007. 
   Mensah. International Environmental Law: International Conventions Concerning Oil Pollution at Sea.  8 Case West-
ern Reserve J of International Law 84, Winter 1976. 
   Preliminary Injunctive Relief Under the Federal Water Pollution Control Act, 60 Chi-Kent L Rev 123, 1984. 
   Dickstein. International Lake and River Pollution Control: Questions of Method.  12 Colum J of Transnational L 487, 
1973. 
   Baum. Legislating Cost-Benefit Analysis: The Federal Water Pollution Control Act Experience.  9 Colum J Envt'l L 
75, 1983. 
   Hackett. Remining and the Water Quality Act of 1987: Operators Beware!  13 Colum J Envt'l L 99, 1987. 
   Drelich. Restoring the Cornerstone of the Clean Water Act.  34 Colum J Envtl L 267, 2009. 
   Palfrey. Energy and the Environment: The Special Case of Nuclear Power.  74 Colum L Rev 1375, 1974. 
   Currie; Goodman. Judicial Review of Federal Administrative action: Quest for the Optimum Forum.  75 Colum L Rev 
1, 1975. 
   Porter. Good Alliances make Good Neighbors: The Case for Tribal-State-Federal Watershed Partnerships.  16 Cornell 
J L & Pub Pol'y 495, Summer 2007. 
   Up to Our Wastes in Wet Suits: The Federal Law on Water Pollution.  8 Cumber L Rev 731, Winter 1978. 
   Clean Water Act Compliance.  13 Current Mun Prob 313, 1987. 
   Ficken. Wyandotte and its Progeny: The Quest for Environmental Protection Through the Original Jurisdiction of the 
Supreme Court.  78 Dickenson L Rev 429, Spring 1974. 
   Smith. Highlights of the Federal Water Pollution Control Act of 1972.  77 Dickinson L Rev 459, Spring 1973. 
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   Fisher-Ogden; Saxer. World Religions and Clean Water Laws. 17 Duke Envtl L & Pol'y F 63, Fall 2006. 
   Olds. Thoughts on the Role of Penalties in the Enforcement of the Clean Air and Clean Water Acts.  17 Duquesne L 
Rev 1, 1978-1979. 
   Parenteau; Tauman. The Effluent Limitations Controversy: Will Careless Draftsmanship Foil the Objectives of the 
Federal Water Pollution Control Act Amendments of 1972?  6 Ecology L Q 1, 1976. 
   Kalsi. Oil in Neptune's Kingdom: Problems and Responses to Contain Environmental Degradation of the Oceans by 
Oil Pollution.  3 Environmental Affairs 79, 1974. 
   Greer. Obstacles to Taming Corporate Polluters: Water Pollution Politics in Gary, Indiana.  3 Environmental Affairs 
199, 1974. 
   Wenner. Federal Water Pollution Control Statutes in Theory and Practice.  4 Environmental L 251, Winter 1974. 
   Abrams. Environmental Problem of the Oceans: An International Stepchild of National Egotism.  5 Environmental 
Affairs 3, Winter 1976. 
   Schuster. Nuclear Ship Pollution: National and International Regulation and Liability.  5 Environmental L 203, Winter 
1975. 
   Wilson. Groundwaters: Are They Beneath the Reach of the Federal Water Pollution Control Act Amendments?  5 
Environmental Affairs 545, 1976. 
   Highlights of the Clean Water Act of 1977.  8 Environmental L 869, Spring 1978. 
   Craig. Idaho Sporting Congress v. Thomas and Sovereign Immunity: Federal Facility Nonpoint Sources, the APA, 
and the Meaning of "in the Same Manner and to the Same Extent as any Nongovernmental Entity".  30 Envtl L 527, 
Summer 2000. 
   Craig. Justice Kennedy and Ecosystem Services: A Functional Approach to Clean Water Act Jurisdiction after Ra-
panos.  38 Envtl L 635, Summer 2008. 
   Centner. Courts and the EPA Interpret NPDES General Permit Requirements for CAFOS.  38 Envtl L 1215, Fall 
2008. 
   Pierce. Some Observations About the Federal Water Pollution Control Act Amendments of 1972.  24 Federation of 
Insurance Councils Q 41, Fall 1973. 
   Colburn. Waters of the United States: Theory, Practice, and Integrity at the Supreme Court.  34 Fla St UL Rev 183, 
Winter 2007. 
   Davison. Defining "Addition" of a Pollutant into Navigable Waters from a Point Source Under the Clean Water Act: 
The Questions Answered -- and Those not Answered -- by South Florida Water Management District v. Miccosukee 
Tribe of Indians.  16 Fordham Envtl Law Rev 1, Fall 2004. 
   Davis; Glasser. The Discharge Permit Program Under the Federal Water Pollution Control Act of 1972--Improvement 
of Water Quality Through the Regulation of Discharges From Industrial Facilities.  2 Fordham Urban LJ 179, Winter 
1974. 
   Cartwright. Handling of Air and Water Pollution Cases by the Plaintiff.  9 Forum 639, Spring 1974. 
   Villareal. Water Quality Improvement Act of 1970, The 1972 Amendments and State Antipollution Laws.  13 Forum 
438, Winter 1978. 
   Blomquist. Rethinking the Citizen as Prosecutor Model of Environmental Enforcement Under The Clean Water Act: 
Some Overlooked Problems of Outcome-Independent Values.  22 Ga L Rev 337, Winter 1988. 
   Clearing Muddy Waters: The Evolving Federalization of Water Pollution Control.  60 Georgetown LJ 742, February 
1972. 
   Rabago. What comes out must go in: cooling water intakes and the Clean Water Act.  16 Harv Envtl L Rev 429, 1992. 
   Adler. Integrated Approaches to Water Pollution: Lessons from the Clean Air Act.  23 Harv Envtl L Rev 203, 1999. 
   Klein. The Environmental Commerce Clause.  27 Harv Envtl L Rev 1, 2003. 
   Cassuto. The Law of Words: Standing, Environment, and Other Contested Terms.  28 Harv Envtl L Rev 79, 2004. 
   Miller. Theme and Variations in Statutory Preclusions Against Successive Environmental Enforcement Actions by 
EPA and Citizens: Part One: Statutory Bars in Citizen Suit Provisions.  28 Harv Envtl L Rev 401, 2004. 
   Miller. Theme and Variations in Statutory Preclusions Against Successive Environmental Enforcement Actions by 
EPA and Citizens Part Two: Statutory Preclusions on EPA Enforcement.  29 Harv Envtl L Rev 1, 2005. 
   Gaba. Generally Illegal: NPDES General Permits Under the Clean Water Act.  31 Harv Envtl L Rev 409, 2007. 
   Tripp. Tensions and Conflicts in Federal Pollution Control and Water Resource Policy.  14 Harv J on Legis 225, Fall 
1977. 
   Hersh. The Clean Water Act's Antidegradation Policy and Its Role in Watershed Protection in Washington State.  15 
Hastings W-NW J Env L & Pol'y 217, Summer 2009. 
   Zellmer. Preemption by Stealth.  45 Hous L Rev 1659, Winter 2009. 
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   Bogert. Even Heroes have the Right to Bleed: The Endangered Species Act and Categorical Statutory Commands af-
ter National Association of Home Builders v. Defenders of Wildlife.  44 Idaho L Rev 543, 2008. 
   Mank. Implementing Rapanos--Will Justice Kennedy's Significant Nexus Test Provide a Workable Standard for Low-
er Courts, Regulators, and Developers?  40 Ind L Rev 291, 2007. 
   Flournoy. Missing Information: The Scientific Data Gap in Conversation and Chemical Regulation: Supply, Demand, 
and Consequences: The Impact of Information Flow on Individual Permitting Decisions Under Section 404 of the Clean 
Water Act.  83 Ind LJ 537, Spring 2008. 
   Currie. Judicial Review Under Federal Pollution Laws.  62 Iowa L Rev 1221, June 1977. 
   Roushdy. Marine Pollution and the Absolute Civil Liability of the Shipowner Under the Laws of the United States and 
Egypt.  10 J of International L and Economics 117, April 1975. 
   Milsten. Enforcing International Law: US Agencies and the Regulation of Oil Pollution in American Waters.  6 J of 
Maritime L 273, January 1975. 
   Cummins; Logue; Tollison; Willett. Oil Tanker Pollution Control: Design Criteria Versus Effective Liability Assess-
ment.  7 J of Maritime L 169, October 1975. 
   Bridgman. Pollution--Vessel Owner Held Guilty of Willful Misconduct Under Federal Water Pollution Control Act.  
10 J of Maritime L 449, April 1979. 
   Owley. Tribal Sovereignty over Water Quality.  20 J Land Use & Envtl Law 61, Fall 2004. 
   Begley; Williams. Coal Mine Water Pollution: An Acid Problem with Murky Solutions.  64 Ky LJ 507, 1975-1976. 
   Goldfarb. Better Than Best: A Crosscurrent in the Federal Water Pollution Control Act Amendments of 1972.  11 
Land & Water L Rev 1, 1976. 
   Currie. Relaxation of Implementation Plans Under The 1977 Clean Air Act Amendments.  78 Michigan L Rev 155, 
December 1979. 
   Tarlock. Oil Pollution on Lake Superior: The Uses of State Regulation.  61 Minn L Rev 63, 1976/77. 
   Adler. Reckoning with Rapanos: Revisiting "Waters of the United States" and the Limits of Federal Wetland Regula-
tion.  14 Mo Envtl L & Pol'y Rev 1, Fall 2006. 
   Centner. Enforcing Environmental Regulations: Concentrated Animal Feeding Operations.  69 Mo L Rev 697, Sum-
mer 2004. 
   Hanlon. A Non-Indian Entity is Polluting Indian Waters: "Water" your Rights to the Waters, and "Water" Ya Gonna 
do About it?  69 Mont L Rev 173, Winter 2008. 
   Lah. Rights to Trial by Jury in an Action for Civil Penalties and Injunctive Relief Under the Clean Water Act.  28 Nat 
Resources J 607, Summer 1988. 
   Fitzgerald. Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers: Isolated Waters, Migra-
tory Birds, Statutory and Constitutional Interpretation.  43 Nat Resources J 11, Winter 2003. 
   Aitkins; Robie; Romanek; Speth. Water Quality Control: Federal Water Pollution Control Act Amendments of 1972.  
7 Natural Resources Lawyer 189, Spring 1974. 
   Scherr. Admiralty's Power in Re Oil Pollution: The Ability of the State to Set More Stringent Penalties Than Those of 
the Federal Government.  7 Natural Resources Lawyer 635, Fall 1974. 
   Eckert. EPA Jurisdiction Over Well Injection Under the Federal Water Pollution Control Act.  9 Natural Resources 
Lawyer 455, 1976. 
   Hall. Evolution and Implementation of EPA's Regulatory Program to Control the Discharge of Toxic Pollutants to the 
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Interpretive Notes and Decisions: 
I.IN GENERAL 1. Generally 2. Constitutionality 3. Purpose 4. Construction 5. Legislative intent 6. Relationship with 
other laws 7.--Other environmental laws 8.--Federal common law of nuisance 9.--Civil rights laws 10. Effect on state 
and local law 11.--More stringent standards 12. Effect on existing remedies 

II.SCOPE OF CHAPTER 13. Persons subject to regulation 14.--Federal agencies 15. Acts covered 16.--Pollutants 
covered 17. Waters covered 18.--Arroyos 19.--Wetlands 20. Interests protected 

III.IMPLEMENTATION OF CHAPTER 21. Duty of Environmental Protection Agency to enforce chapter 22. 
Actions by state or local governments to enforce chapter 23. Actions by private entities to enforce chapter 24. Forum for 
enforcement proceedings 25. Remedies 26. Impoundment of funds 27. Public participation 28. Miscellaneous 
 

I.IN GENERAL 1. Generally 

Control of pollution in interstate streams may be appropriate subject for national legislation.  West Virginia ex rel. 
Dyer v Sims (1951) 341 US 22, 95 L Ed 713, 71 S Ct 557, 44 Ohio Ops 364, 62 Ohio L Abs 584. 

Language of Federal Water Pollution Control Act and its legislative history show that Congress was convinced that 
uncontrolled pollution of nation's waterways is threat to health and welfare of country, as well as threat to interstate 
commerce.  United States v Ashland Oil & Transp. Co. (1974, CA6 Ky) 504 F2d 1317, 7 Envt Rep Cas 1114, 4 ELR 
20784, 50 OGR 133. 

Seventh Amendment requires jury trial to determine liability, but not amount of fine, in action by Federal Govern-
ment seeking civil penalties under Clean Water Act (33 USCS ßß 1251 et seq.).  United States v M.C.C. of Florida, Inc. 
(1988, CA11 Fla) 848 F2d 1133, 27 Envt Rep Cas 2271, 18 ELR 21080. 

Clean Water Act (33 USCS ßß 1251 et seq.) permits blanket prohibition and other "stringent pollution restrictions" 
to be imposed even where discharge caused no discernible harm to environment; accordingly, Environmental Protection 
Agency adequately supported regulation prohibiting discharge of toxic-carrying diesel pills in relatively small volumes, 
despite claim by oil companies that they pose no environmental threat when discharged in relatively small volumes of 
mud typical of Alaskan off-shore drilling operations.  American Petroleum Inst. v United States EPA (1988, CA5) 858 
F2d 261, 28 Envt Rep Cas 1529, 19 ELR 20317, 102 OGR 443, reh den, en banc, clarified (1989, CA5) 864 F2d 1156, 
102 OGR 453. 

Victims of violations of Clean Water Act are public. United States v Snook (2004, CA7 Ill) 366 F3d 439 (criticized 
in United States v Atl. States Cast Iron Pipe Co. (2009, DC NJ) 627 F Supp 2d 180). 

 2. Constitutionality 
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Provisions of Water Pollution Control Act Amendments of 1972 are constitutional.  United States v Ashland Oil & 
Transp. Co. (1974, CA6 Ky) 504 F2d 1317, 7 Envt Rep Cas 1114, 4 ELR 20784, 50 OGR 133. 

Regulation of wetlands under Clean Water Act (33 USCS ßß 1251 et seq.) does not violate commerce clause of US 
Constitution; as applied to government's suit under Clean Water Act (33 USCS ßß 1251 et seq.) against owner of vari-
ous alleged wetlands for dumping fill thereon, regulatory definition of wetlands as those areas that are inundated or sat-
urated by surface or ground water at frequency and duration sufficient to support, and that under normal circumstances 
do support, prevalence of vegetation typically adapted to life in saturated soil conditions, is not unconstitutionally 
vague.  United States v Tull (1985, CA4 Va) 769 F2d 182, 24 Envt Rep Cas 1495, 3 FR Serv 3d 1421, 15 ELR 21061, 
revd on other grounds, remanded (1987) 481 US 412, 107 S Ct 1831, 95 L Ed 2d 365, 25 Envt Rep Cas 1857, 7 FR Serv 
3d 673, 17 ELR 20667 (criticized in Feltner v Columbia Pictures TV (1998) 523 US 340, 118 S Ct 1279, 140 L Ed 2d 
438, 98 CDOS 2324, 98 Daily Journal DAR 3175, 26 Media L R 1513, 46 USPQ2d 1161, 1998 Colo J C A R 1542, 11 
FLW Fed S 417, 163 ALR Fed 721) and (criticized in SEC v First Pac. Bancorp (1998, CA9 Cal) 142 F3d 1186, 98 
CDOS 3143, 98 Daily Journal DAR 4343, CCH Fed Secur L Rep P 90197) and (criticized in State v Irving Oil Corp. 
(2008) 183 Vt 386, 2008 VT 42, 955 A2d 1098). 

Federal Water Pollution Control Act's citizen's suit provision (33 USCS ß 1365) does not violate separation of 
powers doctrine, nor does authorization of civil penalty enforcement power in hands of private parties amount to uncon-
stitutional delegation.  Student Public Interest Research Group, Inc. v Monsanto Co. (1985, DC NJ) 600 F Supp 1474, 
22 Envt Rep Cas 1132, 15 ELR 20294. 

Landowner had not established partial regulatory taking under Fifth Amendment where landowner had presented 
no evidence that property's fair market value had been adversely affected, and because Clean Water Act was already 
effective at time landowner purchased land, landowner could not claim any adverse impact to his investment expecta-
tions. United States v Donovan (2006, DC Del) 466 F Supp 2d 590. 

 3. Purpose 

Construing "discharge" in accordance with its ordinary or natural meaning--when applied to water, "flowing or is-
suing out"--plaintiff processing plant owner's operation of dam to produce hydroelectricity could result in any discharge 
into navigable waters, and thus, he was required to obtain state certification under ß 401 of Clean Water Act, 33 USCS 
ß 1341; Act did not stop at controlling "addition of pollutants," but dealt with "pollution" generally, 33 USCS ß 
1251(b), which Congress defined under 33 USCS ß 1362(19) to mean man-made or man-induced alteration of chemical, 
physical, biological, and radiological integrity of water, and, as stated in 33 USCS ß 1251(b), policy was to recognize, 
preserve, and protect primary responsibilities and rights of states to prevent, reduce, and eliminate pollution. S. D. War-
ren Co. v Me. Bd. of Envtl. Prot. (2006) 547 US 370, 126 S Ct 1843, 164 L Ed 2d 625, 62 Envt Rep Cas 1257, 19 FLW 
Fed S 193, 17 ALR Fed 2d 807. 

It is intent of Clean Water Act (33 USCS ßß 1251 et seq.) to cover as much as possible all waters of United States 
instead of just some, and to regulate such waters to fullest extent possible under commerce clause.  Quivira Mining Co. 
v United States EPA (1985, CA10) 765 F2d 126, 22 Envt Rep Cas 2003, 15 ELR 20530, cert den (1986) 474 US 1055, 
88 L Ed 2d 769, 106 S Ct 791, 23 Envt Rep Cas 1872 (criticized in FD&P Enters. v United States Army Corps of Eng'rs 
(2003, DC NJ) 239 F Supp 2d 509, 33 ELR 20140). 

Term "navigable waters," in 33 USCS ß 1251 provision stating that it is national goal that discharge of pollutants 
into navigable waters be eliminated by 1985, means waters of United States, including territorial seas.  Quivira Mining 
Co. v United States EPA (1985, CA10) 765 F2d 126, 22 Envt Rep Cas 2003, 15 ELR 20530, cert den (1986) 474 US 
1055, 88 L Ed 2d 769, 106 S Ct 791, 23 Envt Rep Cas 1872 (criticized in FD&P Enters. v United States Army Corps of 
Eng'rs (2003, DC NJ) 239 F Supp 2d 509, 33 ELR 20140). 

Protection of wetlands, as important wildlife refuge, is legitimate purpose for which Clean Water Act (33 USCS ßß 
1251 et seq.) was intended, and justifies any incidental effect of permit requirement, under 33 USCS ß 1344, and of 
coincident refusal to apply 33 USCS ß 1251(g), on farmer's state-allocated water rights, since accommodations between 
Act's purpose and farmer's efforts to engage wetlands in upland farming on regular basis are best reached in individual 
permit process.  United States v Akers (1986, CA9 Cal) 785 F2d 814, 24 Envt Rep Cas 1121, 16 ELR 20538, cert den 
(1986) 479 US 828, 93 L Ed 2d 56, 107 S Ct 107, 25 Envt Rep Cas 1856. 

Purpose of Water Pollution Control Act, as indicated by legislative history, is to establish means whereby compre-
hensive programs for water pollution control may be developed and implemented by Environmental Protection Agency.  
Sierra Club v Lynn (1973, WD Tex) 364 F Supp 834, 5 Envt Rep Cas 1737, 5 Envt Rep Cas 1745, 4 ELR 20110, affd in 
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part and revd in part on other grounds (1974, CA5 Tex) 502 F2d 43, 7 Envt Rep Cas 1033, 4 ELR 20844, reh den 
(1974, CA5 Tex) 504 F2d 760 and cert den (1975) 421 US 994, 44 L Ed 2d 484, 95 S Ct 2001 and cert den (1975) 422 
US 1049, 45 L Ed 2d 701, 95 S Ct 2668, reh den (1975) 423 US 884, 46 L Ed 2d 115, 96 S Ct 158. 

Purpose of Federal Water Pollution Control Act (33 USCS ßß 1151 et seq.) and its 1972 Amendments (33 USCS 
ßß 1251 et seq.) was not to preempt but to supplement and amplify any preexisting remedies.  Illinois ex rel. Scott v 
Milwaukee (1973, ND Ill) 366 F Supp 298, 5 Envt Rep Cas 2018, 4 ELR 20045, injunction gr (1973, ND Ill) 1973 US 
Dist LEXIS 15607. 

Federal Water Pollution Control Act was designed to deal with all facts of recapturing and preserving biological in-
tegrity of nation's water by creating web of complex interrelated regulatory programs.  United States v Holland (1974, 
MD Fla) 373 F Supp 665, 6 Envt Rep Cas 1388, 4 ELR 20710. 

Federal Water Pollution Control Act was designed to exercise federal regulatory jurisdiction over activities which 
impair navigation; Act was enacted to prevent entry of pollutants into navigable waters and to this end pollution must be 
controlled at its source before pollution endangers coastal environment.  P. F. Z. Properties, Inc. v Train (1975, DC Dist 
Col) 393 F Supp 1370, 7 Envt Rep Cas 1930. 

Clean Water Act, as set forth in 33 USCS ß 1251(a), is comprehensive statute designed to restore and maintain 
chemical, physical, and biological integrity of Nation's waters. St. Andrews Park, Inc. v United States Dep't of the Army 
Corps of Eng'rs (2004, SD Fla) 314 F Supp 2d 1238, 17 FLW Fed D 526. 

Mineral resources should be developed responsibly, keeping in mind those other values that are so important to 
people of State of Wyoming, such as preservation of Wyoming's unique natural heritage and lifestyle; purpose of Na-
tional Environmental Policy Act of 1969 and Clean Water Act is to require agencies to take notice of these values as 
integral part of decision-making process. Wyo. Outdoor Council v United States Army Corps of Eng'rs (2005, DC Wyo) 
351 F Supp 2d 1232, 59 Envt Rep Cas 2038, 166 OGR 407. 

Motion of plant manager's and corporation to dismiss and for bill of particulars as to Count One of second super-
seding indictment that contained 19 substantive counts relating to criminal violations of Clean Water Act was denied, 
except to limited extent that Government had agreed to provide bill of particulars as to regulations, permit limits, or 
other requirements. United States v Hajduk (2005, DC Colo) 370 F Supp 2d 1103, 60 Envt Rep Cas 1534. 

Purpose of Clean Water Act, 33 USCS ßß 1251 et seq., is to restore and maintain physical, biological and chemical 
integrity of Nation's waters, Clean Water Act ß 101(a), 33 USCS ß 1251(a); in pursuit of this goal, and subject to certain 
exceptions, Act prohibits discharge of any pollutant, Clean Water Act ß 301(a), 33 USCS ß 1311(a). API v Johnson 
(2008, DC Dist Col) 541 F Supp 2d 165, 67 Envt Rep Cas 1497, 38 ELR 20081. 

 4. Construction 

Water pollution legislation is to be given generous rather than niggardly construction, notwithstanding penal provi-
sions.  United States v Hamel (1977, CA6 Mich) 551 F2d 107, 9 Envt Rep Cas 1932, 7 ELR 20253. 

EPA has permissibly construed Clean Water Act, 33 USCS ßß 1251 et seq., in defining as "discharge from Concen-
trated Animal Feeding Operation (CAFO)" discharge of manure, litter or process wastewater to waters of U.S. from 
CAFO as result of application of that manure, litter or process wastewater by CAFO to land areas under its control pur-
suant to 40 C.F.R. ß 122.23(e); land application areas are integral and indeed indispensable part of CAFO operations; 
CAFOs depend on them to receive volumes of manure their animals generate. Waterkeeper Alliance, Inc. v United 
States EPA (2005, CA2) 399 F3d 486, 59 Envt Rep Cas 2089, 35 ELR 20049, amd (2005, CA2) 2005 US App LEXIS 
6533. 

Federal Water Pollution Control Amendments of 1972 amplified previous federal statutory authority relating to wa-
ter pollution; such amendments prohibit discharge of pollutant by any person unless permitted otherwise in Act and 
reach all waters of United States in geographical sense in order to control pollution at its source; such amendments thus 
extend federal authority over water pollution beyond mean high tide line; by recognizing federal authority to act when 
offensive matter is discharged from "any point source" government is authorized to prevent entry of pollutants into nav-
igable waters; Federal Water Pollution Control Act was designed to exercise federal regulatory jurisdiction over activi-
ties which impair navigation; Act was enacted to prevent entry of pollutants into navigable waters and to this end pollu-
tion must be controlled at its source before pollution endangers coastal environment.  P. F. Z. Properties, Inc. v Train 
(1975, DC Dist Col) 393 F Supp 1370, 7 Envt Rep Cas 1930. 
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Section 101(g) of Clean Water Act, 33 USCS ß 1251(g), does not prohibit conditioning water quality certification 
on maintenance of specified instream flows necessary to meet State's water quality standards promulgated under Act 
and necessary to protect designated uses, and to meet federal and state antidegradation policies, regardless of whether 
applicant has existing water rights. Public Util. Dist. No. 1 v Dep't of Ecology (2002) 146 Wash 2d 778, 51 P3d 744. 

 5. Legislative intent 

Clean Water Act (33 USCS ßß 1251 et seq.) expresses congressional insistence to eliminate water pollution within 
short time-span through use of uniform effluent limitations imposed on industry-wide basis.  Reynolds Metal Co. v 
United States EPA (1985, CA4) 760 F2d 549, 22 Envt Rep Cas 1794, 15 ELR 20736. 

While Federal Water Pollution Control Act (33 USCS ßß 1251 et seq.) contains no mechanism for direct federal 
regulation of nonpoint source pollution, legislative history makes clear that omission was due not to Congress' concern 
for state autonomy, but simply to its recognition that control of nonpoint source pollution was so dependent upon site-
specific factors that its uniform federal regulation was virtually impossible but structure and legislative history of act 
provide no support for contention that Congress intended Environmental Protection Agency to play no role in control-
ling nonpoint source pollution and nothing in language or legislative history indicates congressional intent specifically 
to preclude EPA from imposing conditions on construction grants that are designed to reduce amount of nonpoint 
source pollution generated, either directly or indirectly, by facilities grants fund.  Shanty Town Assoc. Ltd. Partnership 
v Environmental Protection Agency (1988, CA4 Md) 843 F2d 782, 27 Envt Rep Cas 1540, 18 ELR 21227. 

Environmental Protection Agency erred by denying environmental groups' petition to review National Pollution 
Discharge Elimination System permit issued under Clean Water Act, 33 USCS ß 1342, allowing mining company to 
discharge toxic levels of copper into already toxic desert creek; under 40 C.F.R. ß 122.4(i), no permit could issue be-
cause new discharge would contribute to violation of water quality policy standards listed in 33 USCS ß 1251(a)(3). 
Friends of Pinto Creek v United States EPA (2007, CA9) 504 F3d 1007, 65 Envt Rep Cas 1289, 37 ELR 20255, cert 
den (2009, US) 129 S Ct 896, 173 L Ed 2d 106, 68 Envt Rep Cas 1480. 

Express intent of FWPCA was to streamline decision-making and insure prompt high-level judicial review; this 
policy indicates congressional determination to vest jurisdiction over discharge regulation in Courts of Appeal.  Shell 
Oil Co. v Train (1976, ND Cal) 415 F Supp 70, affd (1978, CA9 Cal) 585 F2d 408, 12 Envt Rep Cas 1547, 9 ELR 
20023. 

Treating ßß 309 and 311 of Clean Water Act (CWA), 33 USCS ßß 1319 and 1321, as alternatives in the case of oil 
spills furthers purpose behind CWA to restore and maintain chemical, physical, and biological integrity of nation's wa-
ters. United States v Colonial Pipeline Co. (2002, ND Ga) 242 F Supp 2d 1365, 55 Envt Rep Cas 2015, 158 OGR 1048. 

 6. Relationship with other laws 

Environmental Protection Agency has no authority under Federal Water Pollution Control Act, as amended in 1972 
(33 USCS ßß 1251 et seq.), to regulate discharge into nation's waterways of nuclear waste materials subject to regula-
tion by Atomic Energy Commission and its successors under Atomic Energy Act of 1954 (42 USCS ßß 2011 et seq.).  
Train v Colorado Public Interest Research Group, Inc. (1976) 426 US 1, 48 L Ed 2d 434, 96 S Ct 1938, 8 Envt Rep Cas 
2057, 6 ELR 20549. 

Federal Water Pollution Control Act (33 USCS ßß 1251 et seq.) does not abrogate doctrine of res judicata, and if 
state court enters final judgment on identical issue EPA cannot invoke Act to avoid any preclusive effect that judgment 
may have.  United States v ITT Rayonier, Inc. (1980, CA9 Wash) 627 F2d 996, 16 Envt Rep Cas 1091, 10 ELR 20945. 

Corps' decision to leave wetlands in tact obviously reflects weight given to environmental protection of wetlands 
and does not constitute taking subject to review under 28 USCS ß 1346 or 5 USCS ß 702.  Allain-Lebreton Co. v De-
partment of Army, etc. (1982, CA5 La) 670 F2d 43, 17 Envt Rep Cas 1169, 12 ELR 20605. 

Legitimate sewage discharge can be proper exercise of government's police powers, but Clean Water Act (33 USCS 
ßß 1251 et seq.) imposes severe limitation on right to discharge sewage or other pollutants into nation's waterways, and 
under state constitutional provision that private property shall not be taken for public use without just compensation, 
pollution can amount to "taking." Stoddard v Western Carolina Regional Sewer Authority (1986, CA4 SC) 784 F2d 
1200, 23 Envt Rep Cas 2105, 16 ELR 20503 (criticized in St. John's Organic Farm v Gem County Mosquito Abatement 
Dist. (2009, CA9 Idaho) 2009 US App LEXIS 17568). 
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Any incidental effect of permit requirement, under 33 USCS ß 1344, and of coincident refusal to apply 33 USCS ß 
1251(g), on farmer's state-allocated water rights is justified, since protection of wetlands, as important wildlife refuge, is 
legitimate purpose for which Clean Water Act (33 USCS ßß 1251 et seq.) was intended, and accommodations are best 
reached in individual permit process.  United States v Akers (1986, CA9 Cal) 785 F2d 814, 24 Envt Rep Cas 1121, 16 
ELR 20538, cert den (1986) 479 US 828, 93 L Ed 2d 56, 107 S Ct 107, 25 Envt Rep Cas 1856. 

There is no question but that Federal Water Pollution Control Act (33 USCS ßß 1251 et seq.) applies in Puerto Rico 
notwithstanding Puerto Rico Federal Relations Act (48 USCS ßß 7031 et seq.) and proceedings in the Commonwealth 
courts not involving identical issues do not constitute bar to raising federal claims before courts of United States.  Unit-
ed States v Rivera Torres (1987, CA1 Puerto Rico) 826 F2d 151, 26 Envt Rep Cas 1374, 17 ELR 21285. 

Company whose sewage treatment plant design was approved by EPA is not entitled to contribution from EPA for 
damages that might be awarded to plant owner that sued company as result of plant not meeting federal permit require-
ments since 28 USCS ß 2680(h) "misrepresentation" exception to government's waiver of sovereign immunity under 
Federal Tort Claims Act (28 USCS ßß 1346(b) and 2671 et seq.) bars contribution action against EPA.  Garland v Zurn 
Industries, Inc. (1989, CA5 Tex) 870 F2d 320, 29 Envt Rep Cas 1753, 19 ELR 21297. 

In action challenging fire-recovery timber sale in drainage area of national forest, environmental group has standing 
to sue under APA for violations of state water quality control plan pursuant to Clean Water Act.  Marble Mountain 
Audubon Soc'y v Rice (1990, CA9 Cal) 914 F2d 179, 32 Envt Rep Cas 1249, 21 ELR 20023. 

Distinction between jurisdiction of Resource Conservation and Reconstruction Act and Clean Water Act is defined 
by regulation stating that only actual discharges from holding pond into surface waters are governed by CWA, not con-
tents of pond or discharges into it.  United States v Dean (1992, CA6 Tenn) 969 F2d 187, 35 Envt Rep Cas 1255, 22 
ELR 21296, reh, en banc, den (1992, CA6) 1992 US App LEXIS 20353 and cert den (1993) 507 US 1033, 123 L Ed 2d 
475, 113 S Ct 1852 and (superseded by statute as stated in United States v Okoli (1994, CA5 Tex) 20 F3d 615). 

Interagency Coordination Agreement (ICA) does not add new conflicting requirements that prospective permittees 
must satisfy; source of those conflicting requirements, to extent they exist, is in congressional decision in Clean Water 
Act, 33 USCS ßß 1251 et seq., to establish partnership between states and federal government; conflicting requirements 
are pervasive feature of regulatory landscape, not something that ICA created. Home Builders Ass'n v United States 
Army Corps of Eng'rs (2003, CA7 Ill) 335 F3d 607, 56 Envt Rep Cas 1812, 33 ELR 20236. 

Because Second Circuit believes that terms of nutrient management plans constitute effluent limitations, Second 
Circuit holds that Concentrated Animal Feeding Operation Rule, codified at 40 C.F.R. pts. 9, 122, 123, 412--by failing 
to require that terms of nutrient management plans be included in National Pollutant Discharge Elimination System 
permits--violates Clean Water Act, 33 USCS ßß 1251 et seq., and is otherwise arbitrary and capricious in violation of 
Administrative Procedure Act. Waterkeeper Alliance, Inc. v United States EPA (2005, CA2) 399 F3d 486, 59 Envt Rep 
Cas 2089, 35 ELR 20049, amd (2005, CA2) 2005 US App LEXIS 6533. 

District court did not abuse its discretion when it determined that new trial under Fed. R. Crim. P. 33 based upon 
Nationwide Permit No. 3, 67 Fed. Reg. 2078 (Jan. 15, 2002) was not appropriate following defendant's criminal convic-
tion for violating Clean Water Act (CWA), 33 USCS ßß 1251 et seq.; Permit was issued pursuant to Rivers and Harbors 
Act, 33 USCS ß 403, and did not apply to activities covered by CWA. United States v Moses (2007, CA9 Idaho) 496 
F3d 984, 64 Envt Rep Cas 1993, 37 ELR 20206, cert den (2008, US) 128 S Ct 2963, 171 L Ed 2d 886 and (criticized in 
Peconic Baykeeper, Inc. v Suffolk County (2008, ED NY) 585 F Supp 2d 377, 68 Envt Rep Cas 2072). 

Government's invocation of Clean Water Act limitations on discharge from plaintiff's gold placer mine may have 
such negative economic impact on value and investment that genuine issues of fact preclude summary judgment in 
plaintiff's suit for compensation for government taking.  Rybachek v United States (1991) 23 Cl Ct 222, 33 Envt Rep 
Cas 1473. 

Provisions of Federal Water Pollution Control Act Amendments of 1972 (33 USCS ßß 1251 to 1376) do not fall 
within limited exception of Puerto Rican Federal Relations Act (48 USCS ß 734) for locally inapplicable federal stat-
utes, but apply to both navigable and nonnavigable waters of Puerto Rico.  Puerto Rico v Alexander (1977, DC Dist 
Col) 438 F Supp 90, 10 Envt Rep Cas 1575, 7 ELR 20751. 

Court will not rubberstamp agency determination that fails to consider cumulative impacts, fails to realistically as-
sess impacts to ranchlands, and relies on unsupported, unmonitored mitigation measures; National Environmental Poli-

Received
August 26, 2011
Commission on
State Mandates



Page 22 
33 USCS ß 1251  

cy Act of 1969 and Clean Water Act require more. Wyo. Outdoor Council v United States Army Corps of Eng'rs (2005, 
DC Wyo) 351 F Supp 2d 1232, 59 Envt Rep Cas 2038, 166 OGR 407. 

In issuing general permit authorizing discharge of dredge and fill materials associated with several activities related 
to oil and gas development, Army Corps of Engineers violated National Environmental Policy Act of 1969 by failing to 
consider permit's cumulative impacts; fact that cumulative impacts were not discussed in relation to any resource other 
than wetlands necessitated conclusion that Corps could not have found cumulative effects of permit to be minimal in 
order to comply with Clean Water Act. Wyo. Outdoor Council v United States Army Corps of Eng'rs (2005, DC Wyo) 
351 F Supp 2d 1232, 59 Envt Rep Cas 2038, 166 OGR 407. 

 7.--Other environmental laws 

Compliance with federal water quality standards developed under amended Federal Water Pollution Control Act 
(predecessor to 33 USCS ßß 1251 et seq.) would not immunize defendant from prosecution for discharges without per-
mit under 33 USCS ß 407.  United States v United States Steel Corp. (1973, CA7 Ind) 482 F2d 439, 3 ELR 20388, cert 
den (1973) 414 US 909, 38 L Ed 2d 147, 94 S Ct 229. 

Federal environmental protection statutes did not enlarge jurisdiction of Army Corps of Engineers under Rivers and 
Harbors Act (33 USCS ß 401); developers did not need permit under Act to complete dredge and fill operation begun in 
1951 where all land was substantially above mean high tide, but deposit of dredging material into navigable lagoon after 
its creation subjected developers to permit program administered under Federal Water Pollution Control Act Amend-
ment of 1972 (33 USCS ß 1251).  United States v Stoeco Homes, Inc. (1974, CA3 NJ) 498 F2d 597, 6 Envt Rep Cas 
1757, 4 ELR 20390, cert den (1975) 420 US 927, 43 L Ed 2d 397, 95 S Ct 1124. 

Remedial investigation feasibility study agreed to by operator and owner of landfill site, and as directed by EPA 
work plan, was remedial action or removal action and district court therefore properly dismissed suit, on ground of lack 
of subject matter jurisdiction, brought by operator against owner for violating Clean Water Act. Razore v Tulalip Tribes 
(1995, CA9 Wash) 66 F3d 236, 95 CDOS 7354, 95 Daily Journal DAR 12580, 41 Envt Rep Cas 1701, 32 FR Serv 3d 
1451, 26 ELR 20063. 

Federal district court's order vacating Clean Water Act (CWA), 33 USCS ßß 1251 et seq., permits issued by Army 
Corps of Engineers allowing limestone to be mined from wetlands that was home to endangered wood stork and provid-
ed aquifer for major metropolitan area was vacated because court failed to apply proper deferential standard of review 
under Administrative Procedure Act, 5 USCS ß 706(2), to Corps' decision; district court failed to confine its analysis to 
whether Corps had procedurally complied with National Environmental Policy Act, 42 USCS ß 4332(C), and errone-
ously engaged in substantive analysis of whether Corps should have granted permits under CWA. Sierra Club v Flowers 
(2008, CA11 Fla) 526 F3d 1353, 66 Envt Rep Cas 1904, 38 ELR 20113, 21 FLW Fed C 671. 

Endangered Species Act's objective (to provide program and means to conserve endangered species and their eco-
systems, 16 USCS ß 1531(b)), is surely intertwined with that of Clean Water Act (to restore and maintain chemical, 
physical, and biological integrity of nation's waters, 33 USCS ß 1251(a)). N. Cal. River Watch v Wilcox (2011, CA9 
Cal) 633 F3d 766, 41 ELR 20084. 

Predecessor to 33 USCS ß 1251 did not impliedly repeal 33 USCS ß 441.  United States v Vulcan Materials Co. 
(1970, DC NJ) 320 F Supp 1378, 2 Envt Rep Cas 1145, 1 ELR 20086. 

Federal Water Pollution Control Act amendments of 1972 did not repeal Refuse Act (33 USCS ßß 403, 407, and 
409).  United States v Consolidation Coal Co. (1973, ND W Va) 354 F Supp 173, 3 ELR 20425. 

General demarcation line between jurisdiction of FWPCA (33 USCS ßß 1251 et seq.) and Marine Protection Act 
(33 USCS ßß 1401 et seq.), with exception of pipes or outfalls, is 3-mile limit of territorial seas.  Pacific Legal Founda-
tion v Quarles (1977, CD Cal) 440 F Supp 316, 10 Envt Rep Cas 1369, 7 ELR 20653, affd (1980, CA9 Cal) 614 F2d 
225, 14 Envt Rep Cas 1111, 10 ELR 20271, cert den (1980) 449 US 825, 66 L Ed 2d 29, 101 S Ct 88, 14 Envt Rep Cas 
2208. 

Fish and Wildlife Service (FWS) was entitled to summary judgment in action under 16 USCS ß 1540(g)(1)(A), 
which was filed by builder associations challenging FWS' designation of Central California population of California 
tiger salamander as "threatened" under Endangered Species Act, 16 USCS ßß 1531 et seq.; FWS considered inadequacy 
of existing regulatory mechanisms as required by 16 USCS ß 1533(a)(1), and it rationally concluded that there was in-
adequate protection under Clean Water Act, 33 USCS ßß 1251 et seq., California Streambed Alteration Act, Cal. Fish & 
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Game Code ß 1600 et seq., California Environmental Quality Act, Cal. Pub. Res. Code ßß 21000 et seq., and California 
Porter-Cologne Water Quality Control Act, Cal. Water Code ßß 13000 et seq. Home Builders Ass'n v United States Fish 
& Wildlife Serv. (2007, ND Cal) 529 F Supp 2d 1110, affd (2009, CA9 Cal) 321 Fed Appx 704. 

Meaning of "applicable water quality standards" for both Federal Water Pollution Control Act (33 USCS ßß 1251 
et seq.) and River and Harbor Act of 1970 includes both state water quality criteria and plan for implementation and 
enforcement of such criteria.  USEPA GCO 76-11. 

 8.--Federal common law of nuisance 

No federal common law remedy is available to state to seek abatement of nuisance caused by interstate water pollu-
tion resulting from overflows of untreated sewage and discharges of inadequately treated sewage by municipality in 
neighboring state, Congress not having left appropriate federal standards to courts through application of nuisance con-
cepts and maxims of equity jurisprudence, but rather having occupied field through establishment under Federal Water 
Pollution Control Act Amendments of 1972 (33 USCS ßß 1251 et seq.) of comprehensive regulatory program super-
vised by expert administrative agency.  Milwaukee v Illinois (1981) 451 US 304, 68 L Ed 2d 114, 101 S Ct 1784, 15 
Envt Rep Cas 1908, 11 ELR 20406. 

There is no body of federal common law to which private citizen could resort in seeking injunctive relief against 
stream pollution by sewage treatment plant operating under permit issued in accordance with Federal Water Pollution 
Control Act and authorization of EPA where (1) controversy was strictly local, (2) there was no claim of indication of 
rights of another state, and (3) there was no allegation of any interstate effect.  Committee for Consideration of Jones 
Falls Sewage System v Train (1976, CA4 Md) 539 F2d 1006, 9 Envt Rep Cas 1212, 6 ELR 20703 (criticized in Con-
necticut v Am. Elec. Power Co. (2009, CA2 NY) 582 F3d 309). 

Maritime tort claims for damages resulting from water pollution, based on nuisance theory, have been pre-empted 
by enactment of Federal Water Pollution Control Act (33 USCS ßß 1251 et seq.) and Maritime Protection, Research, 
and Sanctuaries Act of 1972 (33 USCS ßß 1401 et seq.).  Conner v Aerovox, Inc. (1984, CA1 Mass) 730 F2d 835, 20 
Envt Rep Cas 1877, 1984 AMC 2507, 14 ELR 20370, cert den (1985) 470 US 1050, 84 L Ed 2d 812, 105 S Ct 1747, 22 
Envt Rep Cas 1784. 

Federal common law of nuisance in area of water pollution is entirely pre-empted by more comprehensive scope of 
Federal Water Pollution Control Act, 33 USCS ßß 1251 et seq.  National Audubon Soc. v Department of Water (1988, 
CA9 Cal) 869 F2d 1196. 

Federal common law nuisance claims concerning water pollution are preempted by Federal Water Pollution Control 
Act (33 USCS ßß 1251 et seq.) since Supreme Court has unequivocally so stated.  National Audubon Soc. v Department 
of Water (1988, CA9 Cal) 869 F2d 1196. 

In action brought by United States and State of Illinois to refrain steel corporation from discharging waste water in-
to Lake Michigan, Public Law 92-500 was held as not abolishing federal common law of nuisance, but rather as mani-
festing intention to supplement and amplify pre-existing remedies.  United States ex rel. Scott v United States Steel 
Corp. (1973, ND Ill) 356 F Supp 556, 5 Envt Rep Cas 1125, 3 ELR 20204. 

Federal Water Pollution Control Act (33 USCS ßß 1251 et seq.) as amended in 1972 (33 USCS ßß 1251 et seq.) did 
not preempt state of Illinois from seeking abatement in Federal District Court of federal common law nuisance in inter-
state or navigable waters.  Illinois ex rel. Scott v Milwaukee (1973, ND Ill) 366 F Supp 298, 5 Envt Rep Cas 2018, 4 
ELR 20045, injunction gr (1973, ND Ill) 1973 US Dist LEXIS 15607. 

State law claims against out-of-state dischargers are pre-empted by comprehensive federal statute (33 USCS ßß 
1251 et seq.) which in turn pre-empts federal common law because uniformity in interstate regulation of pollution is 
concern of same magnitude whatever form federal response may take.  Chicago Park Dist. v Sanitary Dist. of Hammond 
(1981, ND Ill) 530 F Supp 291, 18 Envt Rep Cas 1372, 13 ELR 20372. 

 9.--Civil rights laws 

Congress has foreclosed 42 USCS ß 1983 remedy under 33 USCS ßß 1251 et seq.  Love v New York State Dep't of 
Environmental Conservation (1981, SD NY) 529 F Supp 832, 17 Envt Rep Cas 2083, 12 ELR 20571. 
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Civil rights suit against operator of hazardous waste treatment and disposal facility is precluded by federal statutory 
scheme dealing with air and water pollution that provides for citizens' suits in such instances.  Reeger v Mill Service, 
Inc. (1984, WD Pa) 593 F Supp 360, 21 Envt Rep Cas 2165, 14 ELR 20900. 

Court has authority to exercise its discretion to adjudicate pendent state law claims in plaintiff's action alleging vio-
lation of state wetlands act, as pendent state claim to suit brought pursuant to Clean Water Act 33 USCS ßß 1251 et 
seq.).  Norfolk v Harold (1987, ED Va) 662 F Supp 959. 

Parties' joint motion to amend consent decree is granted, where original decree resolved power company's viola-
tions of Clean Water Act (33 USCS ßß 1251 et seq.) via, inter alia, provision of $ 7.5 million fund for acquisition and 
restoration of wetlands near nuclear generating station, but company's recent financial difficulties have raised doubts 
about completion of plan, because proposed amendment provides for immediate acquisition and expenditure of funds on 
crucial wetlands restoration projects throughout Southern California, in furtherance of Act's purpose to restore and 
maintain integrity of nation's waters. Earth Island Inst., Inc. v S. Cal. Edison (2001, SD Cal) 166 F Supp 2d 1304. 

 10. Effect on state and local law 

No federal common law remedy is available to state to seek abatement of nuisance caused by interstate water pollu-
tion resulting from overflows of untreated sewage and discharges of inadequately treated sewage by municipality in 
neighboring state, Congress not having left appropriate federal standards to courts through application of nuisance con-
cepts and maxims of equity jurisprudence, but rather having occupied field through establishment under Federal Water 
Pollution Control Act Amendments of 1972 (33 USCS ßß 1251 et seq.) of comprehensive regulatory program super-
vised by expert administrative agency.  Milwaukee v Illinois (1981) 451 US 304, 68 L Ed 2d 114, 101 S Ct 1784, 15 
Envt Rep Cas 1908, 11 ELR 20406. 

It is not arbitrary or capricious for EPA to reject state water quality standards and to promulgate its own standards 
upon refusal of state to modify its standards; EPA need not consider economic factors when setting its criteria.  Missis-
sippi Com. on Natural Resources v Costle (1980, CA5 Miss) 625 F2d 1269, 15 Envt Rep Cas 1256, 10 ELR 20931. 

Federal Water Pollution Control Act (33 USCS ßß 1251 et seq.) does not abrogate doctrine of res judicata, and if 
state court enters final judgment on identical issue EPA cannot invoke Act to avoid any preclusive effect that judgment 
may have.  United States v ITT Rayonier, Inc. (1980, CA9 Wash) 627 F2d 996, 16 Envt Rep Cas 1091, 10 ELR 20945. 

In enacting Clean Water Act (33 USCS ßß 1251 et seq.), Congress has clearly expressed its intent to allow states to 
take active role in abating water pollution; however, federal/state partnership in pollution regulation applies only to wa-
ters within states' jurisdiction.  Chevron U.S.A., Inc. v Hammond (1984, CA9 Alaska) 726 F2d 483, 20 Envt Rep Cas 
1505, 1984 AMC 1027, 14 ELR 20305, cert den (1985) 471 US 1140, 86 L Ed 2d 703, 105 S Ct 2686, 22 Envt Rep Cas 
2071, 1985 AMC 2395. 

Federal Water Pollution Control Act (33 USCS ßß 1251 et seq.) precludes application of state's common or statuto-
ry law to determine liability and afford remedy for discharges, in particular by municipality, within another state.  Illi-
nois v Milwaukee (1984, CA7 Ill) 731 F2d 403, 20 Envt Rep Cas 1801, 14 ELR 20359, cert den (1985) 469 US 1196, 
83 L Ed 2d 981, 105 S Ct 979, 105 S Ct 980, 22 Envt Rep Cas 1071. 

State township's prohibition of floating homes in ecologically fragile area is not preempted by federal ship licensing 
requirements in 46 USCS ß 12109 or Federal Water Pollution Control Act (33 USCS ßß 1251 et seq.).  Bass River As-
sociates v Mayor, Township Comr., Planning Bd. (1984, CA3 NJ) 743 F2d 159, 1985 AMC 1896. 

Nothing in Clean Water Act (33 USCS ßß 1251 et seq.) presages congressional intent to occupy entire field of wa-
ter pollution to exclusion of state regulation.  Stoddard v Western Carolina Regional Sewer Authority (1986, CA4 SC) 
784 F2d 1200, 23 Envt Rep Cas 2105, 16 ELR 20503 (criticized in St. John's Organic Farm v Gem County Mosquito 
Abatement Dist. (2009, CA9 Idaho) 2009 US App LEXIS 17568). 

When state's water quality standards were read in conjunction with guidance set forth in Fla. Stat. ß 403.021(11), 
waterbodies not meeting water quality standards solely because of natural conditions did not need to be placed on state's 
impaired waters list, thus, such argument by plaintiff environmental groups challenging defendant EPA's approval of 
state's impaired waterbodies list was rejected; phrase "restore and maintain," as used in 33 USCS ß 1251, indicated that 
Congress sought to return waterbodies to their natural conditions, not modify waterbodies' natural conditions. Sierra 
Club, Inc. v Leavitt (2007, CA11 Fla) 488 F3d 904, 64 Envt Rep Cas 1705, 67 FR Serv 3d 1332, 37 ELR 20138, 20 
FLW Fed C 689. 
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Federal Water Pollution Control Act (33 USCS ßß 1151 et seq.) as amended in 1972 (33 USCS ßß 1251 et seq.) did 
not preempt state of Illinois from seeking abatement in Federal District Court of federal common law nuisance in inter-
state or navigable waters.  Illinois ex rel. Scott v Milwaukee (1973, ND Ill) 366 F Supp 298, 5 Envt Rep Cas 2018, 4 
ELR 20045, injunction gr (1973, ND Ill) 1973 US Dist LEXIS 15607. 

State law claims against out-of-state dischargers are pre-empted by comprehensive federal statute (33 USCS ßß 
1251 et seq.) which in turn pre-empts federal common law because uniformity in interstate regulation of pollution is 
concern of same magnitude whatever form federal response may take.  Chicago Park Dist. v Sanitary Dist. of Hammond 
(1981, ND Ill) 530 F Supp 291, 18 Envt Rep Cas 1372, 13 ELR 20372. 

Challenge to EPA's veto of water storage project must fail, where, inter alia, water entities argue that EPA violated 
33 USCS ß 1251(g), prohibiting interference with state laws allocating quantities of water, because entities do not have 
standing to protect city's water rights, and EPA has done nothing to prevent city or any other water rights owners from 
using or transferring their rights. Alameda Water & Sanitation Dist. v Reilly (1996, DC Colo) 930 F Supp 486, 43 Envt 
Rep Cas 1471, 26 ELR 21526. 

Taxpayers' challenge to property taxes imposed to fund comprehensive scheme of sewer improvements intended to 
bring defendant municipalities into compliance with Clean Water Act (33 USCS ßß 1251 et seq.) must fail, where taxes 
are pursuant to consent decree issued by federal District Court, because court may order local government unit with 
taxing authority to levy taxes adequate to satisfy municipality's debt obligations incurred in complying with federal law, 
even if taxes exceed state constitutional and statutory limitations. Bylinski v City of Allen Park (1998, ED Mich) 8 F 
Supp 2d 965, affd (1999, CA6 Mich) 169 F3d 1001, cert den (1999) 527 US 1037, 119 S Ct 2396, 144 L Ed 2d 796 and 
(criticized in Henson v Ciba-Geigy Corp. (2001, CA11 Fla) 261 F3d 1065, 14 FLW Fed C 1094) and (ovrld in part by 
Syngenta Crop Prot., Inc. v Henson (2002) 537 US 28, 123 S Ct 366, 154 L Ed 2d 368, 2002 CDOS 10936, 2002 Daily 
Journal DAR 12654, 16 FLW Fed S 4) and (Overruled as stated in City of Warren v City of Detroit (2007, CA6 Mich) 
495 F3d 282, 2007 FED App 276P). 

County's state-law nuisance and related pollution claims against city, relating to city's operation of dam, were not 
preempted by 33 USCS ß 1251(b), as basis for removal jurisdiction, in light of intrastate nature of dispute and Clean 
Water Act's savings clause. Portage County Bd. of Comm'rs v City of Akron (1998, ND Ohio) 12 F Supp 2d 693. 

Under Clean Water Act, 33 USCS ßß 1251 et seq., all federal agencies must comply with state water quality stand-
ards; district court denied state's motion for preliminary injunction to stop Army Corps of Engineers from proceeding on 
project because of lack of possibility of success on merits. North Dakota v United States Army Corps of Eng'rs (2003, 
DC ND) 270 F Supp 2d 1115, injunction den (2003, DC ND) 2003 US Dist LEXIS 12072. 

Lessor was entitled to summary judgment on his liquidated damages claim in action arising from early termination 
of lease; performance was not excused based on frustration of purpose because increased costs associated with dairy 
farm operator's compliance with Clean Water Act, 33 USCS ßß 1251 et seq., did not constitute substantial or severe 
frustration of purpose of lease. Further, event causing frustration was foreseeable to parties at time they entered lease 
because obligation to comply with environmental standards was stated and known obligation. Lindner v Meadow Gold 
Dairies, Inc. (2007, DC Hawaii) 515 F Supp 2d 1154. 

Florida could not be allowed to create blanket variance from phosphorus criteria for discharge into Everglades, pur-
suant to Fla. Stat. ß 373.4592(4)(e)(2), through guise of compliance schedule set forth in administrative orders without 
following procedures required under Clean Water Act, 33 USCS ßß 1251 et seq. Miccosukee Tribe of Indians v United 
States (2010, SD Fla) 706 F Supp 2d 1296, 40 ELR 20122. 

 11.--More stringent standards 

Since Administrator is required by FWPCA (33 USCS ßß 1251 et seq.) to include in permit more stringent state 
limitations, including those necessary to meet state water quality standards, and is given no authority to set aside or 
modify those limitations in permit proceeding, he has no authority to consider challenges to validity of state water quali-
ty standards in permanent proceeding, nor to consider whether limitations adopted by state were necessary to achieve its 
water quality standards.  United States Steel Corp. v Train (1977, CA7 Ill) 556 F2d 822, 10 Envt Rep Cas 1001, 7 ELR 
20419. 

In the area of interstate water pollution Federal Water Pollution Control Act precludes application of one state's 
common or statutory law to determine liability and afford remedy for discharges, in particular by municipality, within 
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another state.  Illinois v Milwaukee (1984, CA7 Ill) 731 F2d 403, 20 Envt Rep Cas 1801, 14 ELR 20359, cert den 
(1985) 469 US 1196, 83 L Ed 2d 981, 105 S Ct 979, 105 S Ct 980, 22 Envt Rep Cas 1071. 

Provisions of 33 USCS ßß 1251(b), 1365(e), and 1370 show continuing intention of Congress not only to perpetu-
ate rights of municipalities to adopt and enforce requirements to abate pollution more stringent than any which may be 
adopted under federal system but also to make certain that this activity by states and municipalities continues for public 
benefit; action by municipal corporation to abate pollution activities of manufacturing corporation, brought under au-
thority of state statute and under common law, need not be stayed during pendency of proceedings under Federal Water 
Pollution Control Act Amendments of 1972, although objective of both local and federal jurisdictions is identical, but 
where method and manner of reaching objective are entirely different, in that federal agency hearings are concerned 
with permit expressly approving and validating continued pollution by corporation, while local proceedings involve 
termination of said pollution.  Metropolitan Sanitary Dist. v United States Steel Corp. (1975, 1st Dist) 30 Ill App 3d 
360, 332 NE2d 426, cert den (1976) 424 US 976, 47 L Ed 2d 746, 96 S Ct 1482. 

 12. Effect on existing remedies 

Equitable relief against corporate defendants causing oil spills in Lake Champlain was not precluded by Federal 
Water Pollution, Prevention and Control Act.  United States v Ira S. Bushey & Sons, Inc. (1973, DC Vt) 363 F Supp 
110, 5 Envt Rep Cas 1710, 4 ELR 20071, affd without op (1973, CA2 Vt) 487 F2d 1393, cert den (1974) 417 US 976, 
41 L Ed 2d 1146, 94 S Ct 3182. 

1972 Amendments of Federal Water Pollution Control Act clearly shows that Congress in no way intended to de-
stroy any remedies available to state prior to passage of 1972 Amendments; purpose of Federal Water Pollution Control 
Act (33 USCS ßß 1151 et seq.) and its 1972 Amendments (33 USCS ßß 1251 et seq.) was not to preempt but to supple-
ment and amplify any preexisting remedies.  Illinois ex rel. Scott v Milwaukee (1973, ND Ill) 366 F Supp 298, 5 Envt 
Rep Cas 2018, 4 ELR 20045, injunction gr (1973, ND Ill) 1973 US Dist LEXIS 15607. 

Mandamus is not available when alternative adequate remedy exists, and property owners' attempt to invoke federal 
mandamus jurisdiction, under 28 USCS ß 1361, to compel Environmental Protection Agency, and Army Corps of Engi-
neers to determine if land filling operation, performed without their approval, were proper, would fail where plaintiffs 
had alternative adequate remedy in action under "citizen suits" provision of Federal Water Pollution Control Act 
Amendments of 1972 (33 USCS ßß 1251 et seq.).  Loveladies Property Owners Asso. v Raab (1975, DC NJ) 430 F 
Supp 276, 10 Envt Rep Cas 1242, affd (1976, CA3 NJ) 547 F2d 1162, cert den (1977) 432 US 906, 53 L Ed 2d 1077, 
97 S Ct 2949, 10 Envt Rep Cas 1249. 

Federal Water Pollution Control Act (33 USCS ßß 1251 et seq.) and regulations promulgated thereunder in no way 
entitle parties outside city limits who have had easement taken upon their property for sewer project to obtain connec-
tion and access to city sewer system.  Application of Easement by City for Construction of Wastewater Treatment Plant, 
USEPA RCO (Region 10) December 3, 1974. 

II.SCOPE OF CHAPTER 13. Persons subject to regulation 

Federal dischargers of water pollutants are to be governed only by same general effluent limitations and other 
standards and compliance schedules as other polluters, which standards are embodied in permits issued by Environmen-
tal Protection Agency; in issuing permits to federal dischargers Agency is to treat them, under its program adopted pur-
suant to the National Pollutant Discharge Elimination System (33 USCS ß 1342), in same way state would treat nonfed-
eral dischargers under its program.  EPA v California (1976) 426 US 200, 96 S Ct 2022, 48 L Ed 2d 578, 8 Envt Rep 
Cas 2089, 6 ELR 20563 (superseded by statute as stated in United States v Pennsylvania Environmental Hearing Bd. 
(1978, CA3 Pa) 584 F2d 1273, 8 ELR 20689) and (superseded by statute as stated in United States v Puerto Rico (1983, 
CA1 Puerto Rico) 721 F2d 832, 20 Envt Rep Cas 1189, 14 ELR 20003) and (superseded by statute as stated in Parola v 
Weinberger (1988, CA9 Cal) 848 F2d 956, 27 Envt Rep Cas 2081, 34 CCF P 75501, 18 ELR 20882) and (superseded 
by statute as stated in United States v Air Pollution Control Bd. of Tennessee Dep't of Health & Environment (1990, 
MD Tenn) 31 Envt Rep Cas 1492) and (superseded by statute as stated in Ohio v United States Dep't of Energy (1990, 
CA6 Ohio) 904 F2d 1058, 31 Envt Rep Cas 1448, 20 ELR 20953) and (superseded by statute as stated in Sierra Club v 
Lujan (1991, CA10 Colo) 931 F2d 1421, 33 Envt Rep Cas 1014, 21 ELR 21195). 

State thruway authority was not immune from suit in federal court under 11th Amendment for suit charging viola-
tion of Clean Water Act and discharge of pollutants into bay. Mancuso v New York State Thruway Auth. (1996, CA2 
NY) 86 F3d 289, 42 Envt Rep Cas 1961, 26 ELR 21418, cert den (1996) 519 US 992, 136 L Ed 2d 375, 117 S Ct 481, 
43 Envt Rep Cas 1992 and (criticized in Vogt v Bd. of Comm'rs (2002, CA5 La) 294 F3d 684, 157 OGR 741). 
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To infer that in enacting predecessor to 33 USCS ß 1251, Congress deprived states of their constitutional immunity 
from private suits arising from cleanup activities would frustrate Act's repeatedly articulated objective of encouraging 
state participation and cooperation in clean up of oil spills.  Burgess v M/V Tamano (1974, DC Me) 382 F Supp 351. 

Construction company that sought to construct and restore for use oil pipeline that traversed 149 miles was required 
to obtain permit under 33 USCS ßß 1251 et seq. from U.S. Army Corps of Engineers because project would involve 
release of sediment in or near various streams and wetlands that were part of navigable waters of United States. Stop the 
Pipeline v White (2002, SD Ohio) 233 F Supp 2d 957, 155 OGR 361. 

Defendant, who was wastewater discharge under Clean Water Act (CWA), 33 USCS ßß 1251 et seq., and who, as 
electroplater/metal finisher, was significant industrial user was not "closely regulated industry" because CWA is general 
purpose environmental law applied to industrial companies exception to warrant requirement; therefore, publicly owned 
treatment works could not conduct warrantless administrative searches of defendant's manhole and sampling box under 
closely regulated industry exception to warrant requirement. United States v Hajduk (2005, DC Colo) 396 F Supp 2d 
1216, 61 Envt Rep Cas 1750. 

Fact that defendant may discharge through conveyances owned by another party does not remove defendant's ac-
tions from scope of FWPCA (33 USCS ßß 1251 et seq.); discharge of pollutants into city's nontreatment waste water 
system which in turn emptied into Mississippi River constituted discharge into "navigable waters" as described in "gen-
eral definitions" section of FWPCA (33 USCS ß 1362(7)).  United States v Velsicol Chemical Corp. (976, WD Tenn) 
438 F Supp 945, 9 Envt Rep Cas 1722. 

 14.--Federal agencies 

In action to enjoin Corps of Engineers from further dam construction on lower Snake River, and to compel Corps of 
Engineers to comply with certain federal laws, including, inter alia, predecessor to 33 USCS ßß 1251 et seq., as essence 
of plaintiffs' case on merits required determination of whether federal officials had exceeded their authority or had exer-
cised that authority in void manner, such action fell within exceptions to sovereign immunity; however, if relief sought 
would work intolerable burden on governmental functions, outweighing any consideration of private harm, action must 
fail notwithstanding allegations falling within recognized exceptions to sovereign immunity.  Association of Northwest 
Steelheaders, etc. v United States Army Corps of Engineers (1973, CA9 Wash) 485 F2d 67, 3 ELR 20807. 

It was not abuse of discretion for Army Corps of Engineers to construe Clean Water Act, 33 USCS ßß 1251 et seq., 
and its regulations as not requiring Corps to consider any future deepening of ship channel as adverse environmental 
consequence of issuing dredge and fill permit to port authority. City of Shoreacres v Waterworth (2005, CA5 Tex) 420 
F3d 440, 60 Envt Rep Cas 2068, 35 ELR 20162. 

Attorney fees will not be granted for preparation of plaintiff's motion to hold Secretary of Army in contempt for 
failure to comply with Clean Water Act where motion for contempt was denied, defendant had remedied noncompliance 
prior to filing of plaintiff's motion, and where defendant had made substantial efforts to maintain compliance with de-
cree. Public Interest Research Group v Stone (1994, DC NJ) 156 FRD 568. 

 15. Acts covered 

Environmental Protection Agency has no authority under Federal Water Pollution Control Act, as amended in 1972 
(33 USCS ßß 1251 et seq.), to regulate discharge into the nation's waterways of nuclear waste materials subject to regu-
lation by Atomic Energy Commission and its successors under Atomic Energy Act of 1954 (42 USCS ßß 2011 et seq.).  
Train v Colorado Public Interest Research Group, Inc. (1976) 426 US 1, 48 L Ed 2d 434, 96 S Ct 1938, 8 Envt Rep Cas 
2057, 6 ELR 20549. 

Clean Water Act (33 USCS ßß 1251 et seq.), together with regulations promulgated under its authority, authorizes 
Army Corps of Engineers to require landowners to obtain permits from Corps before discharging fill material into wet-
lands adjacent to navigable bodies of water and their tributaries.  United States v Riverside Bayview Homes, Inc. (1985) 
474 US 121, 88 L Ed 2d 419, 106 S Ct 455, 23 Envt Rep Cas 1561, 16 ELR 20086, remanded (1986, CA6 Mich) 793 
F2d 1294 and (criticized in American Mining Congress v United States Army Corps of Eng'rs (2000, DC Dist Col) 120 
F Supp 2d 23, 51 Envt Rep Cas 1773). 

Army Corps of Engineers acts within its authority in requiring plaintiffs, who seek nationwide permit for deposit of 
dredge material for construction of dam and reservoir, to proceed under individual permit procedure, where record sup-
ports finding that discharge may adversely modify critical habitat of whooping crane, and thus plaintiffs failed to meet 
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burden of showing that discharge would not have adverse impact.  Riverside Irrigation Dist. v Andrews (1985, CA10 
Colo) 758 F2d 508, 22 Envt Rep Cas 1773, 15 ELR 20333. 

Clean Water Act (33 USCS ßß 1251 et seq.) permits blanket prohibition and other "stringent pollution restrictions" 
to be imposed even where discharge caused no discernible harm to environment; accordingly, Environmental Protection 
Agency adequately supported regulation prohibiting discharge of toxic-carrying diesel pills in relatively small volumes, 
despite claim by oil companies that they pose no environmental threat when discharged in relatively small volumes of 
mud typical of Alaskan off-shore drilling operations.  American Petroleum Inst. v United States EPA (1988, CA5) 858 
F2d 261, 28 Envt Rep Cas 1529, 19 ELR 20317, 102 OGR 443, reh den, en banc, clarified (1989, CA5) 864 F2d 1156, 
102 OGR 453. 

Government is not estopped from asserting claim against landowner for construction of sea wall and placement of 
fill because Army Corps of Engineers official misstated Corps' jurisdiction and Corps failed to follow deadlines estab-
lished by its own regulations in processing landowner's permit application, since landowner could not have reasonably 
relied on misstatement, and timely processing was not congressionally mandated.  United States v Boccanfuso (1989, 
CA2 Conn) 882 F2d 666, 30 Envt Rep Cas 1292, 19 ELR 21388. 

Landowners failed to establish Clean Water Act violation as they did not show that water from wastewater treat-
ment facility entered their property and failed to show that any water at facility contained pollutants found on their 
property. Bufford v Williams (2002, CA10 Okla) 42 Fed Appx 279, 55 Envt Rep Cas 1781. 

Clean Water Act, 33 USCS ßß 1251 et seq., was intended to broadly regulate introduction of pollutants to streams 
and rivers, and exempting point source owners without clear exemption from Congress from requirement to obtain Na-
tional Pollutant Discharge Elimination System permits for discharges occurring on their land would undermine primary 
objective of Act as those objectives are stated in 33 USCS ß 1251(a)(1), (3), and thus, point source owners can be liable 
for discharge of pollutants occurring on their land, whether or not they acted in some way to cause discharge. Sierra 
Club v El Paso Gold Mines (2005, CA10 Colo) 421 F3d 1133, 61 Envt Rep Cas 1274, 35 ELR 20175, reh gr, in part, 
reh den, in part, corrected (2005, CA10) 2005 US App LEXIS 22955 and cert den, motion gr (2006) 547 US 1065, 126 
S Ct 1653, 164 L Ed 2d 411, 62 Envt Rep Cas 2088. 

Sources of pollution in form of discharge of sand, dirt and dredged spoil on land which, although above mean high 
water line, was periodically inundated with waters of Papy's Bayou, were not beyond reach of Federal Water Pollution 
Control Act.  United States v Holland (1974, MD Fla) 373 F Supp 665, 6 Envt Rep Cas 1388, 4 ELR 20710. 

EPA was not required to prepare Environmental Impact Statement in connection with issuance of NPDES permit to 
Hawaiian Electric Co. which permit contemplated construction of new discharge facility, notwithstanding that discharge 
facility arguably fell within literal statutory definition of "source," since generating plants were existing source of pollu-
tion for which discharge facility was proposed method of control and method of control could not also be source.  Ma-
helona v Hawaiian Electric Co. (1976, DC Hawaii) 418 F Supp 1328, 9 Envt Rep Cas 1625, 7 ELR 20031. 

In action alleging violations by defendants of Clean Water Act (33 USCS ßß 1251 et seq.) on ground that county 
sanitary district failed to comply with sludge disposal reporting requirements and that federal, state and county defend-
ants failed to enforce said reporting requirements, no violation occurred, where county sanitary district provided infor-
mation regarding sludge disposal to state and stated during course of hearing that information regarding sludge disposal 
would be provided to state prior to any such disposal.  Property Owners Asso. v Gorsuch (1983, DC Md) 601 F Supp 
220. 

Environmental group's Clean Water Act (CWA), 33 USCS ßß 1251 et seq., action was dismissed because silvicul-
tural exemption applied to defendant's logging roads because timber harvesting operations were expressly defined to be 
nonpoint source activity under 40 CFR ß 122.27; therefore, 33 USCS ß 1342(p)(2)(B) which required National Pollutant 
Discharge Elimination System (NPDES) permit for discharges associated with industrial activity did not apply; also 33 
USCS ß 1311 did not apply because there was no regulation of stormwater on forest roads. Northwest Envtl. Def. Ctr. v 
Brown (2007, DC Or) 476 F Supp 2d 1188, 65 Envt Rep Cas 1696. 

Complaint filed by residents of island of Vieques, Puerto Rico, asserting failure to warn of safety risks associated 
with United States Navy's military operations on island was dismissed because court lacked subject matter jurisdiction 
since discretionary function exception under Federal Tort Claims Act (FTCA), 28 USCS ß 2680(a), applied to their 
claims; further, United States Congress has specifically intended to limit private remedies for Clean Water Act, 33 
USCS ßß 1251-1357, violations to its statutory remedies, which purposefully excludes claims for compensatory damag-
es as sought by residents. Sanchez v United States (2010, DC Puerto Rico) 707 F Supp 2d 216. 
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 16.--Pollutants covered 

Nuclear waste materials--source material, special nuclear material, and byproduct material--are not "pollutants" 
within meaning of Federal Water Pollution Control Act, as amended in 1972 (33 USCS ßß 1251 et seq.), and are not 
within definition of term "pollutant" in ß 502(6) of Act (33 USCS ß 1362(6)).  Train v Colorado Public Interest Re-
search Group, Inc. (1976) 426 US 1, 48 L Ed 2d 434, 96 S Ct 1938, 8 Envt Rep Cas 2057, 6 ELR 20549. 

FWPCA (33 USCS ßß 1251 et seq.) prohibits only addition of any pollutant to navigable waters from point source; 
those constituents occurring naturally in waterways or occurring as result of other industrial discharges do not constitute 
addition of pollutants by plant through which they pass; effluent limitations which require industry to treat and reduce 
pollutants other than those added by plant process are beyond scope of EPA's authority.  Appalachian Power Co. v 
Train (1976, CA4) 545 F2d 1351, 9 Envt Rep Cas 1033, 6 ELR 20732, mod (1976, CA4) 545 F2d 1351, 9 Envt Rep 
Cas 1274. 

Defendant's conviction of knowingly discharging pollutant from point source into waters of United States, in viola-
tion of Clean Water Act (CWA), 33 USCS ßß 1251 et seq., was affirmed because creek's status as "water of United 
States" was simply jurisdictional fact and government did not need to establish defendant's knowledge of that fact; how-
ever, government provided sufficient evidence to show that not only did human sewage pollutants discharged by de-
fendant flowed into creek, but he was well aware of this fact. United States v Cooper (2007, CA4 Va) 482 F3d 658, 64 
Envt Rep Cas 1321, 37 ELR 20073. 

Final rule promulgated by EPA under Clean Water Act, which revised certain nationwide limitations on water pol-
lutant discharges from sources in cokemaking subcategory of iron and steel industry, was not arbitrary or capricious 
under 5 USCS ß 706 since final limitations were logical outgrowth of proposed rule. Am. Coke & Coal Chems. Inst. v 
EPA (2006, App DC) 371 US App DC 554, 452 F3d 930, 62 Envt Rep Cas 1717, 36 ELR 20137. 

In action by environmental organization against salmon farm owner alleging violation of Clean Water Act, 33 
USCS ßß 1251 et seq., regarding release of pollutants into water from its salmon farms, following grant of summary 
judgment for environmental organization and court's order that salmon farm owner not to introduce any new class of 
fish into its net pens due to violation of 33 USCS ß 1321(b)(7), environmental organization's motion for contempt was 
granted and salmon farm owner was enjoined from allowing its subsidiary aquaculture farm from stocking salmon smolt 
in its pens where court pierced corporate veil and found that salmon farm owner controlled aquaculture company and 
consciously used aquaculture company to evade its responsibilities to obey court's previous order. United States Pub. 
Interest Research Group v Atl. Salmon of Me., LLC (2003, DC Me) 261 F Supp 2d 17, 56 Envt Rep Cas 1840. 

Under Federal Water Pollution Control Act (33 USCS ßß 1251 et seq.), Toxic Substances Control Act (15 USCS ßß 
2601 et seq.), Resource Conservation and Recovery Act (42 USCS ßß 6901 et seq.), Environmental Protection Agency 
may regulate all radioactive pollutants except "source," "by-product," and "special" nuclear materials, as defined by 
Atomic Energy Act of 1954, although activities producing nonionizing radiation do not appear to be subject to any En-
vironmental Protection Agency administered information-gathering statute.  USEPA GCO 78-1. 

 17. Waters covered 

Congress had constitutional authority under its interstate commerce powers to prohibit discharge of pollutants into 
nonnavigable tributaries of navigable streams; Congress, in adopting Federal Water Pollution Control Act Amendments 
of 1972, intended to control both discharges of pollutants directly into navigable waters and discharges of pollutants 
into nonnavigable tributaries which flow into navigable rivers.  United States v Ashland Oil & Transp. Co. (1974, CA6 
Ky) 504 F2d 1317, 7 Envt Rep Cas 1114, 4 ELR 20784, 50 OGR 133. 

Term "navigable waters," in 33 USCS ß 1251 provision stating that it is national goal that discharge of pollutants 
into navigable waters be eliminated by 1985, means waters of United States, including territorial seas.  Quivira Mining 
Co. v United States EPA (1985, CA10) 765 F2d 126, 22 Envt Rep Cas 2003, 15 ELR 20530, cert den (1986) 474 US 
1055, 88 L Ed 2d 769, 106 S Ct 791, 23 Envt Rep Cas 1872 (criticized in FD&P Enters. v United States Army Corps of 
Eng'rs (2003, DC NJ) 239 F Supp 2d 509, 33 ELR 20140). 

District court properly denied defendant's motion under Fed. R. Civ. P. 12(b)(3)(B) to dismiss indictment for violat-
ing Clean Water Act (CWA), 33 USCS ßß 1251-1387; district court properly determined that affected creek was navi-
gable water within meaning of CWA and that creek did not have to be navigable-in-fact. United States v Phillips (2004, 
CA9 Mont) 356 F3d 1086, 57 Envt Rep Cas 1929, amd, reh den, reh, en banc, den (2004, CA9 Mont) 367 F3d 846 and 
reprinted as amd (2004, CA9 Mont) 367 F3d 846, cert den (2004) 543 US 980, 125 S Ct 479, 160 L Ed 2d 358. 
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Appellate court affirmed district court's finding that discharge of turbid water from Shandaken Tunnel into creek 
qualified as "discharge of any pollutant" under 33 USCS ß 1311(a) which was defined as "any addition of any pollutant 
to navigable waters from any point source", 33 USCS ß 1362(12), that required City of New York to obtain National 
Pollutant Discharge Elimination System permit because at bottom, City's arguments for reconsideration of court's hold-
ing were simply embellishments of those made in previous case and meaning of word "addition" had not changed; nei-
ther those arguments nor any intervening developments led court to conclude that its earlier holding was reached in er-
ror or should otherwise be modified. Catskill Mts. Chapter of Trout Unlimited, Inc. v City of New York (2006, CA2 
NY) 451 F3d 77, 62 Envt Rep Cas 1737, 36 ELR 20111, cert den (2007) 549 US 1252, 127 S Ct 1373, 167 L Ed 2d 
160, 64 Envt Rep Cas 1672. 

District court properly found that city violated 33 USCS ß 1311(a) by discharging sewage from its waste treatment 
plant into waters covered by CWA without first obtaining National Pollutant Discharge Elimination System permit; 
rock quarry pit filled with water was "water of U.S." under 33 USCS ß 1362(7) because it was part of larger wetland 
adjacent to navigable river and because it had significant nexus to river. N. Cal. River Watch v City of Healdsburg 
(2007, CA9 Cal) 496 F3d 993, 64 Envt Rep Cas 2097, cert den (2008, US) 128 S Ct 1225, 170 L Ed 2d 61, 67 Envt Rep 
Cas 1032. 

In enacting Federal Water Pollution Control Act, Congress saw fit to define away old navigability restriction; Con-
gress intended to reach activities such as pollution of non-navigable mosquito canals and mangrove wetland areas; pol-
luting canals that empty into bayou arm of Tampa Bay is clearly activity Congress sought to regulate.  United States v 
Holland (1974, MD Fla) 373 F Supp 665, 6 Envt Rep Cas 1388, 4 ELR 20710. 

Federal Water Pollution Control Amendments of 1972, prohibiting discharge of pollutants by any person unless 
otherwise permitted, reach all waters of United States in geographical sense in order to control pollution at its source 
and extend federal authority over water pollution beyond mean high tide line; by recognizing federal authority to act 
when offensive matter is discharged from "any point source" government is authorized to prevent entry of pollutants 
into navigable waters.  P. F. Z. Properties, Inc. v Train (1975, DC Dist Col) 393 F Supp 1370, 7 Envt Rep Cas 1930. 

Congress did not intend Clean Water Act (33 USCS ßß 1251 et seq.) to extend federal regulatory and enforcement 
authority over groundwater contamination.  Kelley on behalf of Michigan v United States (1985, WD Mich) 618 F Supp 
1103, 23 Envt Rep Cas 1494, 16 ELR 20080. 

Environmental group's allegations that refining company has and continues to discharge pollutants into soils and 
ground water beneath refinery, which then make their way to navigable creek through groundwater, state claim under 
Clean Water Act (33 USCS ßß 1251 et seq.), because Tenth Circuit has chosen to interpret terminology of Act broadly 
to give full effect to Congress's declared goal and policy "to restore and maintain chemical, physical, and biological 
integrity of Nation's waters." Sierra Club v Colorado Ref. Co. (1993, DC Colo) 838 F Supp 1428, 38 Envt Rep Cas 
1171, 24 ELR 20749, summary judgment gr, motion den, dismd (1994, DC Colo) 852 F Supp 1476, 38 Envt Rep Cas 
1700, 24 ELR 21464, app dismd (1994, CA10 Colo) 1994 US App LEXIS 15183 and (criticized in Friends of Santa Fe 
County v Lac Minerals (1995, DC NM) 892 F Supp 1333, 26 ELR 20135) and (criticized in Old Timer, Inc. v Black-
hawk-Central City Sanitation Dist. (1999, DC Colo) 51 F Supp 2d 1109, 49 Envt Rep Cas 1165). 

 18.--Arroyos 

Environmental Protection Agency Administrator's determination that certain gullies or "arroyos" are waters of 
United States, so as to render discharge into them of pollutants from uranium mining and milling facilities subject to 
EPA regulation, is supported by substantial evidence, including evidence that (1) during times of intense rainfall there 
can be surface connection between gullies and navigable-in-fact streams, (2) gullies flow for period after time of dis-
charge of pollutants into waters, (3) flow continues regularly through underground aquifers into navigable-in-fact 
streams.  Quivira Mining Co. v United States EPA (1985, CA10) 765 F2d 126, 22 Envt Rep Cas 2003, 15 ELR 20530, 
cert den (1986) 474 US 1055, 88 L Ed 2d 769, 106 S Ct 791, 23 Envt Rep Cas 1872 (criticized in FD&P Enters. v Unit-
ed States Army Corps of Eng'rs (2003, DC NJ) 239 F Supp 2d 509, 33 ELR 20140). 

Desert washes were considered navigable waters under Clean Water Act, and therefore fell under jurisdiction of 
Army Corps of Engineers. Save Our Sonoran, Inc. v Flowers (2005, CA9 Ariz) 408 F3d 1113. 

Legal definition of "navigable waters" or "waters of the United States" within scope of 33 USCS ßß 1251 et seq. in-
cludes any waterway within United States also including normally dry arroyos through which water may flow, where 
such water will ultimately end up in public waters such as river or stream, tributary to river or stream, lake, reservoir, 
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bay, gulf, sea or ocean either within or adjacent to United States.  United States v Phelps Dodge Corp. (1975, DC Ariz) 
391 F Supp 1181, 7 Envt Rep Cas 1823, 5 ELR 20308. 

In suit by environmental group alleging that power plant violated terms of state discharge elimination system per-
mit, pursuant to 11 USCS ß 524(a)(2), plant's bankruptcy barred any civil penalties from alleged permit violations aris-
ing prior to date of bankruptcy confirmation order. Riverkeeper, Inc. v Mirant Lovett, LLC (2009, SD NY) 675 F Supp 
2d 337. 

 19.--Wetlands 

Clean Water Act (33 USCS ßß 1251 et seq.), together with regulations promulgated under its authority, authorizes 
Army Corps of Engineers to require landowners to obtain permits from Corps before discharging fill material into wet-
lands adjacent to navigable bodies of water and their tributaries.  United States v Riverside Bayview Homes, Inc. (1985) 
474 US 121, 88 L Ed 2d 419, 106 S Ct 455, 23 Envt Rep Cas 1561, 16 ELR 20086, remanded (1986, CA6 Mich) 793 
F2d 1294 and (criticized in American Mining Congress v United States Army Corps of Eng'rs (2000, DC Dist Col) 120 
F Supp 2d 23, 51 Envt Rep Cas 1773). 

Regulation of wetlands under Clean Water Act (33 USCS ßß 1251 et seq.) does not violate commerce clause of US 
Constitution; as applied to government's suit under Clean Water Act (33 USCS ßß 1251 et seq.) against owner of vari-
ous alleged wetlands for dumping fill thereon, regulatory definition of wetlands as those areas that are inundated or sat-
urated by surface or ground water at frequency and duration sufficient to support, and that under normal circumstances 
do support, prevalence of vegetation typically adapted to life in saturated soil conditions, is not unconstitutionally 
vague.  United States v Tull (1985, CA4 Va) 769 F2d 182, 24 Envt Rep Cas 1495, 3 FR Serv 3d 1421, 15 ELR 21061, 
revd, remanded (1987) 481 US 412, 107 S Ct 1831, 95 L Ed 2d 365, 25 Envt Rep Cas 1857, 7 FR Serv 3d 673, 17 ELR 
20667 (criticized in Feltner v Columbia Pictures TV (1998) 523 US 340, 118 S Ct 1279, 140 L Ed 2d 438, 98 CDOS 
2324, 98 Daily Journal DAR 3175, 26 Media L R 1513, 46 USPQ2d 1161, 1998 Colo J C A R 1542, 11 FLW Fed S 
417, 163 ALR Fed 721) and (criticized in SEC v First Pac. Bancorp (1998, CA9 Cal) 142 F3d 1186, 98 CDOS 3143, 98 
Daily Journal DAR 4343, CCH Fed Secur L Rep P 90197) and (criticized in State v Irving Oil Corp. (2008) 183 Vt 386, 
2008 VT 42, 955 A2d 1098). 

Defendants, engaged in developing large shopping mall in Massachusetts, on site that contained more than 20 acres 
of federally protected wetlands, who were notified by Army Corps of Engineers, which administers relevant aspects of 
Clean Water Act, that they could not deposit dredged or fill material into wetlands without first obtaining permit from 
court, but, despite that, bulldozed more than 5 acres of wetlands clear of all vegetation and piled debris and deposited 
gravel onto wetlands, could not raise defense that their activities were protected by "head waters nationwide permits" 
because state of Massachusetts, where headlands were located, did not observe such permit.  United States v Marathon 
Dev. Corp. (1989, CA1 Mass) 867 F2d 96, 29 Envt Rep Cas 1145, 19 ELR 20683. 

Right "to use and maintain" levees on government easement presupposed occurrence of some damage and easement 
contract assumed that excavation was necessary to maintain levees without prior written permission. United States v 
Green Acres Enters. (1996, CA8 Mo) 86 F3d 130. 

Army Corps of Engineers had jurisdiction over developer's adjacent wetlands under Clean Water Act (CWA), 33 
USCS ßß 1251 et seq., because CWA did not require significant hydrological or ecological connection as necessary for 
Corps to have jurisdiction over adjacent wetlands to navigable waters. Furthermore, Corps' finding were not arbitrary or 
capricious such that court would be required to set them aside pursuant to 5 USCS ß 706 and were more than sufficient 
to establish significant nexus between wetlands on site and flood control channels. Baccarat Fremont Developers, LLC 
v United States Army Corps of Eng'rs (2005, CA9 Cal) 425 F3d 1150, 61 Envt Rep Cas 1225, 35 ELR 20212 (criticized 
in Rapanos v United States (2006) 547 US 715, 126 S Ct 2208, 165 L Ed 2d 159, 62 Envt Rep Cas 1481, 19 FLW Fed S 
275) and cert den (2007) 549 US 1206, 127 S Ct 1258, 167 L Ed 2d 75, 64 Envt Rep Cas 1384. 

Because mere adjacency provided basis for Clean Water Act coverage only when relevant waterbody was wetland, 
and no other reason for CWA coverage of pond was supported by evidence or was properly before appellate court, ap-
pellate court it reversed district court's summary judgment; appellees had to establish that it was unreasonable for Envi-
ronmental Protection Agency to confine wetlands to CWA's reach to non-navigable waterbodies that were adjacent to 
protected waters. San Francisco Baykeeper v Cargill Salt Div. (2007, CA9 Cal) 481 F3d 700, 64 Envt Rep Cas 1109, 37 
ELR 20061. 
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Army Corps of Engineers' assertion of jurisdiction respecting residential development in wetlands was within its 
authority and not ultra vires.  Tabb Lakes, Ltd. v United States (1993, CA FC) 10 F3d 796, 38 Envt Rep Cas 1179, 24 
ELR 20169. 

Government is entitled to preliminary injunction enjoining defendants from engaging in unauthorized fill activities 
at beach site, where government is likely to succeed on merits of argument that site constitutes "waters of United 
States," since area retains all essential characteristics of "wetlands," in that it was inundated and/or saturated by water at 
frequency and duration sufficient to support vegetation that typically thrives in saturated soil conditions; fact that part of 
area may have become wetlands because of manmade connection between site and tidal waterways is not dispositive of 
Corps' jurisdiction.  United States v Ciampitti (1984, DC NJ) 583 F Supp 483, 20 Envt Rep Cas 1926. 

Clean Water Act (33 USCS ßß 1251 et seq.) jurisdiction exists over North Dakota sloughs as isolated wetlands, 
where U.S. questions propriety of county's work on drainage ditch bisecting sloughs, because sloughs have provided 
habitat to migratory birds and could be used by interstate travelers for recreation. United States v Sargent County Water 
Resource Dist. (1992, DC ND) 876 F Supp 1081, 40 Envt Rep Cas 1710, 25 ELR 20922. 

In issuing general permit authorizing discharge of dredge and fill materials associated with several activities related 
to oil and gas development, Army Corps of Engineers acted arbitrarily and capriciously in finding, for purposes of 
Clean Water Act, that cumulative effects on aquatic environment were minimal without assessing cumulative impacts to 
any resource other than wetlands. Wyo. Outdoor Council v United States Army Corps of Eng'rs (2005, DC Wyo) 351 F 
Supp 2d 1232, 59 Envt Rep Cas 2038, 166 OGR 407. 

In issuing general permit authorizing discharge of dredge and fill materials associated with several activities related 
to oil and gas development, Army Corps of Engineers did not act arbitrarily and capriciously in its consideration of im-
pacts to water quality, its consideration of threatened and endangered species, its analysis of impacts to wetlands, or its 
conclusion that impacts of permit for purposes of Clean Water Act were both similar in nature and similar in impact. 
Wyo. Outdoor Council v United States Army Corps of Eng'rs (2005, DC Wyo) 351 F Supp 2d 1232, 59 Envt Rep Cas 
2038, 166 OGR 407. 

Because Clean Water Act was enacted well before property owners acquired certain acreage and prohibits dis-
charge of pollutants into waters of U.S., pursuant to 33 USCS ßß 1251(a), 1311(a), and because property owners were 
sophisticated real estate developers with actual and constructive knowledge of ß 404 of Act, court found that they did 
not have reasonable investment-backed expectation in their ability to develop portion of acreage that was required to be 
maintained as wetlands in exchange for dredging and filling of other wetlands. Norman v United States (2004) 63 Fed 
Cl 231, 59 Envt Rep Cas 1921, 34 ELR 20157, affd (2005, CA FC) 429 F3d 1081, 61 Envt Rep Cas 1577, 35 ELR 
20239, cert den (2006) 547 US 1147, 126 S Ct 2288, 164 L Ed 2d 813, 63 Envt Rep Cas 1224. 
  
Unpublished Opinions 

Unpublished: Environmental groups' action challenging validity of permit United States Army Corp of Engineers 
granted to partnership pursuant to ß 404 of Clean Water Act (CWA), 33 USCS ß 1344, to fill 7.69 acres of wetlands and 
alleging violations of CWA, 33 USCS ßß 1251-1387; Administrative Procedure Act, 5 USCS ßß 500-596; National 
Environmental Policy Act, 42 USCS ßß 4321-4375; Rivers and Harbors Act, 33 USCS ßß 401-467n; and implementing 
regulations, was prudentially moot under U.S. Const. art. III as court could no longer provide groups with any meaning-
ful relief to their alleged injuries, which were harms to their recreational and aesthetic interests that would result from 
filling wetlands, because all but 0.12 acres of 7.69 acres of wetlands had been filled, and construction on top of former 
wetlands was substantially complete; while 0.12 acres of wetlands remain unfilled, remaining parcel had been split and 
were adjacent to and separated by major thoroughfare, so preserving parcels would not provide any meaningful relief to 
groups' alleged recreational and aesthetic injuries. Sierra Club v United States Army Corps of Eng'rs (2008, CA3 NJ) 
277 Fed Appx 170, 66 Envt Rep Cas 2054. 

Unpublished: In case arising under Clean Water Act in which regional condition issued by Savannah, Georgia re-
gional office of U.S. Army Corps of Engineers (Corps) that prohibited use of nationwide permit (NWP) 18 in tidal wa-
ters had been rescinded, case brought by environmental group and island resident was moot; regional condition that had 
been eliminated was original basis for lawsuit, and even if environmental group and resident could establish that Corps' 
decision to allow development of wetlands at issue was arbitrary, capricious, abuse of discretion, or otherwise not in 
accordance with law based upon existence of tidal waters, Corps only had to reissue another certificate under current 
NWP 18 which was free of constraints of eliminated regional condition. Altamaha Riverkeeper v United States Army 
Corps of Eng'rs (2009, CA11 Ga) 2009 US App LEXIS 2433. 
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 20. Interests protected 

Denial of Clean Water Act permit to discharge fill on plaintiff's land was taking for which plaintiffs are entitled to 
compensation.  Formanek v United States (1992) 26 Cl Ct 332, 35 Envt Rep Cas 1406, 22 ELR 20893. 

Government's power extends to protection of wildlife and natural resources in navigable waters, as well as to pro-
tection of navigation; waters of Vacia Talega project are "waters of United States" within meaning and intent of Federal 
Water Pollution Control Act.  P. F. Z. Properties, Inc. v Train (1975, DC Dist Col) 393 F Supp 1370, 7 Envt Rep Cas 
1930. 

Injunction forbidding city from constructing underground sewage retention basin on proposed site is denied, where 
association of impacted neighbors is concerned that proposed basin will emit unpleasant odors and reduce local property 
values, because association lacks standing since alleged decrease in local property values is not within zone of interest 
protected by either Clean Water Act (33 USCS ßß 1251 et seq.) or National Environmental Policy Act (42 USCS ßß 
4321 et seq.).  Association of Significantly Impacted Neighbors v Livonia (1991, ED Mich) 765 F Supp 389, 34 Envt 
Rep Cas 1398. 

III.IMPLEMENTATION OF CHAPTER 21. Duty of Environmental Protection Agency to enforce chapter 

Duties imposed by 33 USCS ß 1319(a)(3) on EPA Administrator are discretionary and are not mandatory; hence 
Environmental Protection Agency Administrator would be dismissed as defendant in citizen suit seeking, inter alia, writ 
of mandamus requiring him to enforce FWPCA [33 USCS ßß 1251 et seq.] as required by ß 1319(a)(3) since 33 USCS 
ß 1365(a)(2) grants jurisdiction only over citizen suits to force Administrator to perform mandatory duties.  Sierra Club 
v Train (1977, CA5 Ala) 557 F2d 485, 10 Envt Rep Cas 1433, 7 ELR 20670. 

In enacting Clean Water Act (33 USCS ßß 1251 et seq.), Congress gave Administrator of Environmental Protection 
Agency broad discretion to choose means by which he will carry out his responsibilities.  Cerro Copper Products Co. v 
Ruckelshaus (1985, CA7) 766 F2d 1060, 22 Envt Rep Cas 2230. 

District court properly granted government's motion to dismiss without prejudice action for injunctive relief, and 
condition that federal and state governments execute covenant not to sue for injunctive relief or civil penalties, with 
reservation allowing pursuit of later cost-recovery action, was not abuse of discretion, where government's decision to 
proceed, under Comprehensive Environmental Response, Compensation and Liability Act of 1980 (CERCLA) 42 
USCS ß 9604, with immediate removal of polychlorinated biphenyles (PCB) from harbor contaminated by adjacent 
industrial complex and possibly sue later for removal and clean-up costs, under 42 USCS ß 9607, was justified, consid-
ering delay of years of anticipated litigation over injunctive relief, under Refuse Act, 33 USCS ß 407, Clean Water Act 
(33 USCS ßß 1251 et seq.), and CERCLA, 42 USCS ß 9606, balanced against government's overwhelming interest in 
protecting environment from further irreparable damage to water and marine life and in protecting citizens from poten-
tial harmful effects of PCBs.  United States v Outboard Marine Corp. (1986, CA7 Ill) 789 F2d 497, 24 Envt Rep Cas 
1273, 4 FR Serv 3d 1213, 16 ELR 20708, cert den (1986) 479 US 961, 93 L Ed 2d 403, 107 S Ct 457, 25 Envt Rep Cas 
1856. 

Federal Water Pollution Control Act does not grant Administrator of Environmental Protection Agency discretion 
to enforce Act at his option; Act must be construed as mandating appropriate action by Administrator, and civil action 
will lie against Administrator to compel him to act in proper case.  Illinois ex rel. Scott v Hoffman (1977, SD Ill) 425 F 
Supp 71, 11 Envt Rep Cas 1049, 7 ELR 20287 (criticized in Amigos Bravos v EPA (2003, CA10 NM) 324 F3d 1166, 
56 Envt Rep Cas 1270, 33 ELR 20166) and (criticized in Johnson County Citizen Comm. for Clean Air & Water v 
United States EPA (2005, MD Tenn) 2005 US Dist LEXIS 33190). 

Action by state municipal corporation challenging validity of state water pollution control law as it relates to feder-
al requirement to impose system of user charges as condition of federal grant funding under 33 USCS ßß 1251 et seq., 
in which plaintiff intends to enact user charge system as part of its contractual obligations under 33 USCS ß 1284, is 
dismissed as to Environmental Protection Agency, where question of whether corporation could legally enter into con-
tract and whether contract is void ab initio is pending before state courts and resolution in that court could render federal 
constitutional issue moot, where only relief plaintiff requested against EPA is to enjoin EPA from withholding funds, 
both EPA and plaintiff agreed that EPA could properly withhold funds, and therefore no dispute between plaintiff and 
EPA existed upon which relief could be granted, and where unconstitutionality of state law is not directed against EPA, 
so that court lacks subject matter jurisdiction of claim in relation to EPA.  Metropolitan St. Louis Sewer Dist. v Ruckel-
shaus (1984, ED Mo) 590 F Supp 385. 
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By naming silvicultural nonpoint sources through example, Environmental Protection Agency (EPA) acted within 
its authority under ß 304(f)(1) of Clean Water Act (33 USCS ß 1314(f)(1)), to issue guideline for identifying nature of 
nonpoint sources; however, since EPA determined sources were not subject to National Pollutant Discharge Elimination 
System program, circuit court review was not invoked. Envtl. Prot. Info. Ctr. v Pac. Lumber Co. (2003, ND Cal) 266 F 
Supp 2d 1101, 57 Envt Rep Cas 1188. 

 22. Actions by state or local governments to enforce chapter 

Municipal sewage treatment authority which failed to receive funding under Federal Water Pollution Control Act 
(33 USCS ßß 1251 et seq.) does not have standing to bring action against state officials for violation of Act arising out 
of authority's failure to receive funding; authority also does not have standing to bring action under Administrative Pro-
cedure Act (5 USCS ßß 701 et seq.) against federal defendants arising out of authority's failure to receive funding under 
Act, in light of citizen suit provision under Water Pollution Control Act (33 USCS ß 1365).  Allegheny County Sanitary 
Authority v United States Environmental Protection Agency (EPA) (1984, CA3 Pa) 732 F2d 1167, 20 Envt Rep Cas 
2021, 38 FR Serv 2d 1575. 

Because quality of discharged water and quantity of appropriated water are governed by different laws, Nev. Rev. 
Stat. ßß 445A.500, 534.050, 534.120, and subject to different permits, it is clear that state does not regulate dewatering 
under its Clean Water Act authority. Great Basin Mine Watch v Hankins (2006, CA9 Nev) 456 F3d 955, 36 ELR 
20150. 

40 CFR ß 123.30 did not say state program was unacceptable if not subject to same judicial review as that for fed-
eral permit challenges, and there was scant evidence of how fees would be assessed in public interest cases under Alas-
ka Stat. ß 09.60.010(b), petitioner native community's challenge to respondent Environmental Protection Agency's ap-
proval of Alaska's National Pollutant Discharge Elimination System failed; it was not shown that state program would 
not encourage public participation in development, revision, and enforcement of any regulation as contemplated by 33 
USCS ß 1251(e). Akiak Native Cmty. v United States EPA (2010, CA9) 625 F3d 1162. 

Commonwealth of Puerto Rico has requisite standing, for purposes of declaratory judgment action asserting that 
Puerto Rican Federal Relations Act of 1950 (48 USCS ßß 731 to 916) limits powers of Federal Government under Fed-
eral Water Pollution Control Act Amendment of 1972 (33 USCS ßß 1251 to 1376) to regulate unnavigable waters of 
Puerto Rico, since injury sustained to Puerto Rico's sovereignty and having to gain approval from Federal Government 
for dredged or fill material to be discharged into its unnavigable waters is real and immediate.  Puerto Rico v Alexander 
(1977, DC Dist Col) 438 F Supp 90, 10 Envt Rep Cas 1575, 7 ELR 20751. 

State agency, West Virginia Department of Environmental Protection, that had become operator by default of for-
mer mine sites that were discharging pollutants without effective National Pollution Discharge Elimination System 
permit was enjoined from further discharges and required to apply for permit under Clean Water Act, 33 USCS ßß 1251 
et seq. W. Va. Highlands Conservancy. Inc. v Huffman (2009, ND W Va) 588 F Supp 2d 678. 

Although state supreme court rejected procedural claims of group of business organizations and Agency of Natural 
Resources, it still concluded that decision of Vermont Water Resources Board (Board) that existing stormwater dis-
charges into five brooks located in particular county contributed to violations of Vermont Water Quality Standards and, 
thus, required federal discharge permits under Clean Water Act, 33 USCS ßß 1251 et seq.; Board erroneously en-
croached on Agency of Natural Resources' authority in assuming that discharges contributed to violations of water qual-
ity standards. In re Stormwater NPDES Petition (2006) 180 Vt 261, 2006 VT 91, 910 A2d 824. 

 23. Actions by private entities to enforce chapter 

In action by environmentalist groups seeking injunction against particular development, plaintiffs failed to state 
claim for violation of Federal Water Pollution Control Act in that there was absence of evidence that development 
would pollute aquifer and degrade established standards of water quality or that Department of Housing and Urban De-
velopment's loan commitment contravened its duty to effectuate Federal Water Pollution Control Act.  Sierra Club v 
Lynn (1974, CA5 Tex) 502 F2d 43, 7 Envt Rep Cas 1033, 4 ELR 20844, reh den (1974, CA5 Tex) 504 F2d 760 and 
cert den (1975) 421 US 994, 44 L Ed 2d 484, 95 S Ct 2001 and cert den (1975) 422 US 1049, 45 L Ed 2d 701, 95 S Ct 
2668, reh den (1975) 423 US 884, 46 L Ed 2d 115, 96 S Ct 158. 

There is no implied private right of action under Federal Water Pollution Control Act for damages against violator 
of FWPCA in favor of person injured by pollutant discharges.  Evansville v Kentucky Liquid Recycling (1979, CA7 
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Ind) 604 F2d 1008, 13 Envt Rep Cas 1509, 9 ELR 20679, cert den (1980) 444 US 1025, 62 L Ed 2d 659, 100 S Ct 689, 
13 Envt Rep Cas 2169. 

Enforcement actions by state department of environmental conservation against railroad that culminated in consent 
orders did not preclude institution of citizen suits under section 505 of Federal Water Pollution Control Act Amend-
ments of 1972.  Friends of Earth v Conrail (1985, CA2 NY) 768 F2d 57, 22 Envt Rep Cas 2224, 15 ELR 20674. 

Plaintiff properly brought citizen suit under 33 USCS ß 1365 against mining company for alleged violations of 
Federal Water Pollution Control Act because plaintiff fulfilled notice and filing requirements of 33 USCS ß 
1319(g)(6)(B)(ii) before state instituted administrative enforcement proceedings under 33 USCS ß 1342 so that bar of ß 
1319(g)(6)(A) was inapplicable based on purpose of Act under 33 USCS ß 1251(a) and clear meaning of ß 
1319(g)(6)(B). Black Warrior Riverkeeper, Inc. v Cherokee Mining, LLC (2008, CA11 Ala) 548 F3d 986, 21 FLW Fed 
C 1253. 

In citizen suit against local sewerage district under Clean Water Act, 33 USCS ßß 1251 et seq., district court did not 
abuse its discretion in denying motion to admit letter from Environmental Protection Agency (EPA) under Fed. R. Evid. 
803(8), public records exception to hearsay rule, because letter was not sufficiently reliable or trustworthy to overcome 
rule against admission of hearsay evidence; district court had reasonable basis for excluding letter since it was apparent-
ly only repeating third party opinion and was not state opinion of EPA. Friends of Milwaukee's Rivers v Milwaukee 
Metro. Sewerage Dist. (2009, CA7 Wis) 556 F3d 603. 

In citizen suit against local sewerage district under Clean Water Act, 33 USCS ßß 1251 et seq., court's dismissal of 
case on res judicata grounds based on settlement between State and district was affirmed because it was not clearly er-
roneous for district court to decline to give post-settlement evidence of sewer overflows decisive weight in its finding 
that State's settlement constituted diligent prosecution for purposes of res judicata. Friends of Milwaukee's Rivers v 
Milwaukee Metro. Sewerage Dist. (2009, CA7 Wis) 556 F3d 603. 

State-level citizen suits are not commanded by Clean Water Act (33 USCS ßß 1251 et seq.), and administrator did 
not act improperly by failing to require state programs to afford them; EPA maintains that nothing in Clean Water Act 
or its legislative history indicates that Congress intended that states be required to provide identical rights to those Con-
gress specified for citizens in Federal Court, and Court of Appeals will defer to agency's reading, since Congress has not 
directly addressed issue and agency's determination is based on permissible construction of statute.  Natural Resources 
Defense Council, Inc. v U.S. EPA (1988, App DC) 859 F2d 156, 28 Envt Rep Cas 1401, 19 ELR 20016. 

Plaintiffs comprised of two community groups had standing under 33 USCS ß 1365(a) to sue for alleged violations 
of water quality standards under Federal Water Pollution Control Act Amendments of 1972 (33 USCS ßß 1251 et seq.), 
where plaintiffs claimed to live within environments of natural object they sought to protect.  Montgomery Environ-
mental Coalition v Fri (1973, DC Dist Col) 366 F Supp 261, 6 Envt Rep Cas 1209, 4 ELR 20182. 

Organization which had successfully brought suit to compel Administrator of Environmental Protection Agency to 
implement provisions of Federal Water Pollution Control Act (33 USCS ßß 1251 et seq.) by issuing regulations con-
cerning state planning in area of water pollution would not be permitted to intervene of right under Rule 24(a)(2), Fed 
Rules of Civ Proc, in action brought by power utility company challenging regulations issued by Administrator; for 
purposes of adequacy of representation, once regulations were passed, assumption was that Administrator would ably 
defend regulations, and in absence of anything in record suggesting that Administrator could not ably defend regula-
tions, that any interest of proposed intervenor would be adequately represented.  Commonwealth Edison Co. v Train 
(1976, ND Ill) 71 FRD 391, 23 FR Serv 2d 1116. 

33 USCS ßß 1251 et seq. do not create implied cause of action for commercial fishermen, seafood wholesalers, re-
tailers, distributors and processors, restauranteurs, marine, boat tackle and bait shop owners or employees of such 
groups against defendant which violates such statutes.  Pruitt v Allied Chemical Corp. (1981, ED Va) 523 F Supp 975, 
16 Envt Rep Cas 2014, 12 ELR 20170. 

Corporation owning land to be condemned for construction of water supply dam and reservoir on creek, and unin-
corporated conservation authority of local residents have no standing to challenge issuance of permit for construction, 
where plaintiffs failed to allege kind of direct harm sufficient to establish case or controversy necessary to invoke feder-
al court jurisdiction, and alleged only generalized fear of loss of natural environment in creek area, which is shared in 
substantially equal measure by all members of public, and where all property acquisitions have been by voluntary pur-
chases from affected landowners and corporation's land had not yet been condemned.  Cane Creek Conservation Au-
thority v Orange Water & Sewer Authority (1984, MD NC) 590 F Supp 1123, 21 Envt Rep Cas 1994. 
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Private right of action for state to enforce Clean Water Act (33 USCS ßß 1251 et seq.) would not be implied, where 
Congress expressly provided federal right of enforcement, under 33 USCS ß 1319(d), and private right of action for 
citizen enforcement, under 33 USCS ß 1365, but apparently chose not to create right of enforcement in states.  Califor-
nia v Department of Navy (1986, ND Cal) 631 F Supp 584, 24 Envt Rep Cas 1177, 16 ELR 20618, affd (1988, CA9 
Cal) 845 F2d 222, 27 Envt Rep Cas 1569, 18 ELR 20863. 

District Court will exercise jurisdiction over citizen suit seeking declaratory judgment that company violated pollu-
tion permit and injunction against further violations because citizens commenced suit before state by filing in federal 
court one day before service of state complaint, and abstention is not appropriate when state action was much more lim-
ited than citizen's suit and inconsistent rulings are unlikely.  Connecticut Fund for Environment, Inc. v Upjohn Co. 
(1987, DC Conn) 660 F Supp 1397, 26 Envt Rep Cas 1495, 17 ELR 21137. 

Environmental organizations do not have standing to seek injunctive relief to have EPA and Army Corps of Engi-
neers assert jurisdiction over "all" wetlands that meet scientific, regulatory definition of wetland without regard to their 
effect on interstate commerce, where plaintiffs have no such "personal stake" in outcome of "controversy" that would 
distinguish them from any other individual or class of individuals as to alleged harm that would be suffered.  National 
Wildlife Federation v Laubscher (1987, SD Tex) 662 F Supp 548, 26 Envt Rep Cas 1071, 17 ELR 20892. 

Environmental Protection Agency (EPA)'s decision not to amend regulation regarding lumber company's discharge 
of pollutants marked consummation of its decision making process, despite its generalized statement to continue study-
ing problem and EPA's call for comments reopened underlying rule for review; as environmental organization filed its 
complaint after final agency action occurred, challenge to regulation was timely. Envtl. Prot. Info. Ctr. v Pac. Lumber 
Co. (2003, ND Cal) 266 F Supp 2d 1101, 57 Envt Rep Cas 1188. 

Environmental organization's Clean Water Act (CWA), 33 USCS ßß 1251 et seq., suit was not moot because log-
ging company's persistent representations that its operations did not require National Pollutant Discharge Elimination 
System permit suggested that there was likelihood that company would resume challenged activity, procurement of state 
general permit, without more, was not sufficient to establish that present action was moot, and if organization were to 
prevail imposition of civil penalties under 33 USCS ß 1319 could serve as powerful deterrent. Envtl. Prot. Info. Ctr. v 
Pac. Lumber Co. (2006, ND Cal) 430 F Supp 2d 996. 

Court granted organizations' motion for summary judgment where: (1) EPA had yet to comply with Clean Water 
Act, 33 USCS ßß 1251 et seq., to extent that it had to prepare and publish antidegradation implementation policies for 
Puerto Rico; (2) Puerto Rico never adopted new antidegradation implementation methods consistent with P.R. Laws 
Ann. tit. 3, ßß 2122, 2126 and EPA regulations, and therefore any alleged approval by EPA was not valid; and (3) be-
cause EPA determined that Puerto Rico's antidegradation implementation policies were nonexistent, and therefore pro-
cedural steps fell under guidance of 33 USCS ß 1313(c)(4), which required published proposed regulations. CORALa-
tions v United States EPA (2007, DC Puerto Rico) 477 F Supp 2d 413. 

In case in which two environmental groups challenged certain pollution limits--total maximum daily loads 
(TMDLs)--promulgated by Environmental Protection Agency (EPA) for waters of District of Columbia as inconsistent 
with Clean Water Act, 33 USCS ßß 1251 et seq., and EPA moved for partial dismissal and partial remand without vaca-
tur, EPA's erroneous conclusion that it could express TMDLs in terms of annual or seasonal pollutant limits was un-
questionably material deficiency in regulation; proper remedy was to vacate challenged rules, but stay vacatur in order 
to permit EPA opportunity to correct deficient TMDLs. Anacostia Riverkeeper, Inc. v Jackson (2010, DC Dist Col) 713 
F Supp 2d 50, 40 ELR 20149. 

 24. Forum for enforcement proceedings 

In light of delicate partnership between federal and state administrative agencies created by 33 USCS ßß 1251 et 
seq., court of appeals is unwilling to infer that Congress has implicitly consented to state court actions against EPA or 
Administrator.  Aminoil U. S. A., Inc. v California State Water Resources Control Bd. (1982, CA9 Cal) 674 F2d 1227, 
17 Envt Rep Cas 1702, 12 ELR 20594 (superseded by statute as stated in Beeman v Olson (1987, CA9 Cal) 828 F2d 
620) and (superseded by statute as stated in Guidry v Durkin (1987, CA9 Cal) 834 F2d 1465, 1988 AMC 1979). 

Court affirmed defendant's conviction for violating multiple provisions of Clean Water Act (CWA), 33 USCS ßß 
1251-1387, and for conspiring to violate CWA after defendant, without permit, diverted water from creek to fill ponds 
on property that defendant was developing because district court did not err in refusing to dismiss indictment for lack of 
jurisdiction on ground that creek was not navigable water under CWA and in so instructing jury. United States v Phil-
lips (2004, CA9 Mont) 367 F3d 846, cert den (2004, US) 160 L Ed 2d 358, 125 S Ct 479. 
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 25. Remedies 

Injunctive relief should not be automatically denied to individual lake owner making claim under 33 USCS ßß 1251 
et seq., because at individual's insistence claim of defendant city's violation of Clean Water Act as well as claims for 
injunctive relief, costs, and attorney and expert witness fees were submitted to jury without objection by defendant, 
since relief under Clean Water Act is equitable in nature, and injunctive relief sought under lake owner's common-law 
nuisance claim also sounded in equity, power to grant or deny that relief clearly resided in trial judge.  Jones v St. Clair 
(1986, CA8 Mo) 804 F2d 478, 25 Envt Rep Cas 1330, 17 ELR 20250. 

Plaintiff can still pursue civil penalties against defendant even though defendant no longer owns and operates 
source of pollution; because of important deterrent function of civil penalties under Clean Water Act, defendant cannot 
escape liability arising out of past violations by selling polluting facility that continues to operate. San Francisco 
Baykeeper, Inc. v Tosco Corp. (2002, CA9 Cal) 309 F3d 1153, 2002 CDOS 10863, 2002 Daily Journal DAR 12587, 55 
Envt Rep Cas 1385, 33 ELR 20098, cert dismd (2003) 539 US 924, 156 L Ed 2d 147, 123 S Ct 2296. 

Following defendant's conviction for violating Clean Water Act, 33 USCS ßß 1251-1387, district court erred in 
concluding that government could not be victim entitled to restitution pursuant to USSG ß 5E1.1; site investigation 
costs necessary to determine extent of environmental damage and appropriate cleanup actions were recoverable. United 
States v Phillips (2004, CA9 Mont) 356 F3d 1086, 57 Envt Rep Cas 1929, amd, reh den, reh, en banc, den (2004, CA9 
Mont) 367 F3d 846 and reprinted as amd (2004, CA9 Mont) 367 F3d 846, cert den (2004) 543 US 980, 125 S Ct 479, 
160 L Ed 2d 358. 

Following defendant's conviction for violating Clean Water Act, 33 USCS ßß 1251-1387, district court erred in 
failing to consider all reliable evidence of cleanup costs in its determination of whether defendant's actions caused "sub-
stantial expenditure" for cleanup pursuant to USSG ß 2Q1.3(b)(3); district court improperly excluded related expenses 
under Comprehensive Environmental Response, Compensation, and Liability Act of 1980, 42 USCS ßß 9601-9675. 
United States v Phillips (2004, CA9 Mont) 356 F3d 1086, 57 Envt Rep Cas 1929, amd, reh den, reh, en banc, den 
(2004, CA9 Mont) 367 F3d 846 and reprinted as amd (2004, CA9 Mont) 367 F3d 846, cert den (2004) 543 US 980, 125 
S Ct 479, 160 L Ed 2d 358. 

Following defendant's conviction for violating Clean Water Act, 33 USCS ßß 1251-1387, district court erred in 
concluding that USSG ß 3C1.1 required government to show more than fact that defendant attempted to influence tes-
timony of witness. United States v Phillips (2004, CA9 Mont) 356 F3d 1086, 57 Envt Rep Cas 1929, amd, reh den, reh, 
en banc, den (2004, CA9 Mont) 367 F3d 846 and reprinted as amd (2004, CA9 Mont) 367 F3d 846, cert den (2004) 543 
US 980, 125 S Ct 479, 160 L Ed 2d 358. 

Following defendant's conviction for violating Clean Water Act, 33 USCS ßß 1251-1387, district court erred in 
conducting its USSG ß 5K2.0 heartland analysis; district court's analysis was flawed because it considered defendant's 
prior state prosecution and considered internal agency memoranda and legislative history. United States v Phillips 
(2004, CA9 Mont) 356 F3d 1086, 57 Envt Rep Cas 1929, amd, reh den, reh, en banc, den (2004, CA9 Mont) 367 F3d 
846 and reprinted as amd (2004, CA9 Mont) 367 F3d 846, cert den (2004) 543 US 980, 125 S Ct 479, 160 L Ed 2d 358. 

Monetary damages are not available under Clean Water Act (33 USCS ßß 1251 et seq.).  Fairview Township v 
United States EPA (1984, MD Pa) 593 F Supp 1311, 22 Envt Rep Cas 1423, 15 ELR 20028, affd in part and remanded 
in part on other grounds (1985, CA3 Pa) 773 F2d 517, 23 Envt Rep Cas 1460, 15 ELR 20951. 

Government is entitled to preliminary injunction mandating removal of fill from beach under 33 USCS ß 1251(a), 
where there is reasonable likelihood that filled pool is within tidal waters and thus within waters of U.S. land surround-
ing pool is likely "adjacent wetlands," because government is likely to succeed on merits; traditional test for preliminary 
injunction and purposes of Clean Water Act (USCS ßß 1251 et seq.) dictate issuance.  United States v Malibu Beach, 
Inc. (1989, DC NJ) 711 F Supp 1301, 29 Envt Rep Cas 1920, 19 ELR 21247. 

 26. Impoundment of funds 

Under 33 USCS ßß 1285 and 1287, Administrator could not allot to states less than entire amount authorized to be 
appropriated by 33 USCS ß 1287, but instead was obligated to allot full amounts authorized for appropriations.  Train v 
New York (1975) 420 US 35, 43 L Ed 2d 1, 95 S Ct 839, 7 Envt Rep Cas 1497, 5 ELR 20162; Minnesota v United 
States Environmental Protection Agency (1975, CA8 Minn) 512 F2d 913. 
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United States Supreme Court will vacate Federal Court of Appeals' judgment which was based on premise that un-
der 33 USCS ßß 1285 and 1287, Administrator of Environmental Protection Agency has discretion to allot to states less 
than full amounts authorized to be appropriated for certain fiscal years for federal grants to municipalities for construc-
tion of publicly owned waste treatment works, and case will be remanded for reconsideration, where subsequent to 
Court of Appeals' decision, Supreme Court, in another case, held that Administrator has no authority to allot less than 
full amounts authorized to be appropriated under Federal Water Pollution Control Act.  Train v Campaign Clean Water, 
Inc. (1975) 420 US 136, 43 L Ed 2d 82, 95 S Ct 847, 5 ELR 20166. 

 27. Public participation 

It is doubtful that 33 USCS ß 1251 public participation requirement suggests that EPA should hold some sort of 
public hearing before it obtains writ to sample untreated waste water.  Mobil Oil Corp. v United States EPA (1983, CA7 
Ill) 716 F2d 1187, 19 Envt Rep Cas 2043, 13 ELR 20891, cert den (1984) 466 US 980, 80 L Ed 2d 835, 104 S Ct 2363. 

Environmental Appeals Board's determination that plaintiff who challenged EPA's issuance of National Pollution 
Discharge Elimination System permit under Clean Water Act (33 USCS ßß 1251 et seq.) failed to properly raise his 
concerns regarding EPA's compliance with Ocean Discharge Criteria (33 USCS ß 1343) during public comment period 
was not supported by evidence and lacked rational basis, where plaintiff submitted statements that included references 
to public laws that satisfied threshold requirement by alerting EPA to his concern that EPA had not adequately complied 
with Ocean Discharge Criteria mandates. Adams v United States EPA (1994, CA1) 38 F3d 43, 25 ELR 20396. 

EPA failure to include groundwater-related requirements as part of New Source Performance Standards (NSPS) 
under 40 C.F.R. ßß 412.40-412.47 is properly supported and does not violate 33 USCS ß 1316, part of Clean Water Act, 
33 USCS ßß 1251 et seq.; however, EPA has not adequately supported (1) its decision to allow Concentrated Animal 
Feeding Operations (CAFO) to comply with "total prohibition" requirement by designing, operating, and maintaining 
facility to contain runoff from 100-year, 24-hour rainfall event or (2) its decision to allow CAFOs to comply with "total 
prohibition" requirement through alternative performance standards; additionally, because EPA did not indicate, until 
adoption of final rule, that it was considering either 100-year, 24-hour rainfall event option or possibility of alternative 
performance standards, EPA's decision to adopt such provisions as part of NSPS for swine, poultry, and veal violates 
Act's public participation requirements; 33 USCS ß 1251(e) provides that public participation in development, revision, 
and enforcement of any regulation, standard, effluent limitation, plan, or program established by EPA Administrator or 
any State under Act shall be provided for, encouraged, and assisted by Administrator and States. Waterkeeper Alliance, 
Inc. v United States EPA (2005, CA2) 399 F3d 486, 59 Envt Rep Cas 2089, 35 ELR 20049, amd (2005, CA2) 2005 US 
App LEXIS 6533. 

In light of Second Circuit's holding that terms of nutrient management plans constitute effluent limitations that 
should have been included in National Pollutant Discharge Elimination System (NPDES) permits, Concentrated Animal 
Feeding Operation Rule (CAFO Rule), codified at 40 C.F.R. pts. 9, 122, 123, 412, deprives public of its right under 33 
USCS ß 1251(e) to assist in development, revision, and enforcement of effluent limitation; more specifically and in con-
travention of 33 USCS ßß 1342(a), 1342(b)(3), CAFO Rule prevents public from calling for hearing about--and then 
meaningfully commenting on--NPDES permits before they issue; CAFO Rule also impermissibly compromises public's 
ability to bring citizen-suits under 33 USCS ß 1365(a), proven enforcement tool that Congress intended to be used to 
both spur and supplement government enforcement actions; under CAFO Rule, as written, citizens would be limited to 
enforcing mere requirement to develop nutrient management plan, but would be without means to enforce terms of nu-
trient management plans because they lack access to those terms. Waterkeeper Alliance, Inc. v United States EPA 
(2005, CA2) 399 F3d 486, 59 Envt Rep Cas 2089, 35 ELR 20049, amd (2005, CA2) 2005 US App LEXIS 6533. 

"Plans" and "programs" within meaning of Clean Water Act's public participation provisions (33 USCS ß 1251) do 
not include EPA investigatory activities of sort envisaged by modifications to agreement settling litigation.  Environ-
mental Defense Fund, Inc. v Costle (1980, App DC) 205 US App DC 101, 636 F2d 1229, 14 Envt Rep Cas 2161, 10 
ELR 20803. 

EPA regulations, as interpreted by agency, provide meaningful and adequate opportunity for public participation 
consistent with mandate of Clean Water Act, where agency indicated that one option called for state intervention rights 
similar to those accorded by federal rules, and asserted that second option, to extent it was based on state's agreement 
not to oppose permissive intervention, will not be available in states that do not provide some means of intervention.  
Natural Resources Defense Council, Inc. v U.S. EPA (1988, App DC) 859 F2d 156, 28 Envt Rep Cas 1401, 19 ELR 
20016. 
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In suit by environmental group alleging that power plant violated terms of state discharge elimination system per-
mit, where by its terms, consent order did not modify permit, even assuming that consent order had modified permit, it 
did not bar suit because any such modification was not product of public notice and participation requirements of under 
Clean Water Act, 33 USCS ß 1251(e). Riverkeeper, Inc. v Mirant Lovett, LLC (2009, SD NY) 675 F Supp 2d 337. 

 28. Miscellaneous 

Environmental organization's allegations that lumber company used myriad of unpermitted culverts, drainage 
ditches, and other "point source"-like conduits to discharge stormwater and pollutants was sufficient to state claim under 
CWA, 33 USCS ßß 1251 et seq. Envtl. Prot. Info. Ctr. v Pac. Lumber Co. (2004, ND Cal) 301 F Supp 2d 1102, 58 Envt 
Rep Cas 1523 (criticized in Conservation Law Found. v Hannaford Bros. Co. (2004, DC Vt) 327 F Supp 2d 325). 

U.S. Forest Service and Bureau of Land Management did not act arbitrarily or capriciously in allowing expansion 
of phosphate mine, because, inter alia, (1) they properly approved cover design without additional modeling under 
Clean Water Act, 33 USCS ßß 1251-1376, since they had abundant information on which to base reasoned scientific 
decision that cover would perform as modeled, and (2) no certification was required under 33 USCS ß 1341 since there 
was no direct hydrological connection between ground water and surface water. Greater Yellowstone Coalition v Lar-
son (2009, DC Idaho) 641 F Supp 2d 1120. 
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33 USCS ß 1342 

 
ß 1342.  National pollutant discharge elimination system  
 
(a) Permits for discharge of pollutants. 
   (1) Except as provided in sections 318 and 404 of this Act [33 USCS ßß 1328, 1344], the Administrator may, after 
opportunity for public hearing, issue a permit for the discharge of any pollutant, or combination of pollutants, notwith-
standing section 301(a) [33 USCS ß 1311(a)], upon condition that such discharge will meet either (A) all applicable 
requirements under sections 301, 302, 306, 307, 308, and 403 of this Act [33 USCS ßß 1311, 1312, 1316, 1317, 1318, 
1343], (B) or prior to the taking of necessary implementing actions relating to all such requirements, such conditions as 
the Administrator determines are necessary to carry out the provisions of this Act [33 USCS ßß 1251 et seq.]. 
   (2) The Administrator shall prescribe conditions for such permits to assure compliance with the requirements of para-
graph (1) of this subsection, including conditions on data and information collection, reporting, and such other require-
ments as he deems appropriate. 
   (3) The permit program of the Administrator under paragraph (1) of this subsection, and permits issued thereunder, 
shall be subject to the same terms, conditions, and requirements as apply to a State permit program and permits issued 
thereunder under subsection (b) of this section. 
   (4) All permits for discharges into the navigable waters issued pursuant to section 13 of the Act of March 3, 1899 [33 
USCS ß 407], shall be deemed to be permits issued under this title [33 USCS ßß 1341 et seq.], and permits issued under 
this title [33 USCS ßß 1341 et seq.] shall be deemed to be permits issued under section 13 of the Act of March 3, 1899 
[33 USCS ß 407], and shall continue in force and effect for their term unless revoked, modified, or suspended in ac-
cordance with the provisions of this Act [33 USCS ßß 1251 et seq.]. 
   (5) No permit for a discharge into the navigable waters shall be issued under section 13 of the Act of March 3, 1899 
[33 USCS ß 407], after the date of enactment of this title [enacted Oct. 18, 1972]. Each application for a permit under 
section 13 of the Act of March 3, 1899 [33 USCS ß 407], pending on the date of enactment of this Act [enacted Oct. 18, 
1972], shall be deemed to be an application for a permit under this section. The Administrator shall authorize a State, 
which he determines has the capability of administering a permit program which will carry out the objective of this Act 
[33 USCS ßß 1251 et seq.], to issue permits for discharges into the navigable waters within the jurisdiction of such 
State. The Administrator may exercise the authority granted him by the preceding sentence only during the period 
which begins on the date of enactment of this Act [enacted Oct. 18, 1972] and ends either on the ninetieth day after the 
date of the first promulgation of guidelines required by section 304(h)(2) [304(i)(2)] of this Act [33 USCS ß 1314(i)(2)], 
or the date of approval by the Administrator of a permit program for such State under subsection (b) of this section 
whichever date first occurs, and no such authorization to a State shall extend beyond the last day of such period. Each 
such permit shall be subject to such conditions as the Administrator determines are necessary to carry out the provisions 
of this Act [33 USCS ßß 1251 et seq.]. No such permit shall issue if the Administrator objects to such issuance. 
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(b) State permit programs.  At any time after the promulgation of the guidelines required by subsection (h)(2) of section 
304 [304(i)(2)] of this Act [33 USCS ß 1314(i)(2)], the Governor of each State desiring to administer its own permit 
program for discharges into navigable waters within its jurisdiction may submit to the Administrator a full and complete 
description of the program it proposes to establish and administer under State law or under an interstate compact. In 
addition, such State shall submit a statement from the attorney general (or the attorney for those State water pollution 
control agencies which have independent legal counsel), or from the chief legal officer in the case of an interstate agen-
cy, that the laws of such State, or the interstate compact, as the case may be, provide adequate authority to carry out the 
described program. The Administrator shall approve each such submitted program unless he determines that adequate 
authority does not exist: 
   (1) To issue permits which-- 
      (A) apply, and insure compliance with, any applicable requirements of sections 301, 302, 306, 307, and 403 [33 
USCS ßß 1311, 1312, 1316, 1317, 1343]; 
      (B) are for fixed terms not exceeding five years; and 
      (C) can be terminated or modified for cause including, but not limited to, the following: 
         (i) violation of any condition of the permit; 
         (ii) obtaining a permit by misrepresentation, or failure to disclose fully all relevant facts; 
         (iii) change in any condition that requires either a temporary or permanent reduction or elimination of the permit-
ted discharge; 
      (D) control the disposal of pollutants into wells; 
   (2) (A) To issue permits which apply, and insure compliance with, all applicable requirements of section 308 of this 
Act [33 USCS ß 1318] or 
      (B) To inspect, monitor, enter, and require reports to at least the same extent as required in section 308 of this Act 
[33 USCS ß 1318]; 
   (3) To insure that the public, and any other State the waters of which may be affected, receive notice of each applica-
tion for a permit and to provide an opportunity for public hearing before a ruling on each such application; 
   (4) To insure that the Administrator receives notice of each application (including a copy thereof) for a permit; 
   (5) To insure that any State (other than the permitting State), whose waters may be affected by the issuance of a per-
mit may submit written recommendations to the permitting State (and the Administrator) with respect to any permit 
application and, if any part of such written recommendations are not accepted by the permitting State, that the permit-
ting State will notify such affected State (and the Administrator) in writing of its failure to so accept such recommenda-
tions together with its reasons for so doing; 
   (6) To insure that no permit will be issued if, in the judgment of the Secretary of the Army acting through the Chief of 
Engineers, after consultation with the Secretary of the department in which the Coast Guard is operating, anchorage and 
navigation of any of the navigable waters would be substantially impaired thereby; 
   (7) To abate violations of the permit or the permit program, including civil and criminal penalties and other ways and 
means of enforcement; 
   (8) To insure that any permit for a discharge from a publicly owned treatment works includes conditions to require the 
identification in terms of character and volume of pollutants of any significant source introducing pollutants subject to 
pretreatment standards under section 307(b) of this Act [33 USCS ß 1317(b)] into such works and a program to assure 
compliance with such pretreatment standards by each such source, in addition to adequate notice to the permitting agen-
cy of (A) new introductions into such works of pollutants from any source which would be a new source as defined in 
section 306 [33 USCS ß 1316] if such source were discharging pollutants, (B) new introductions of pollutants into such 
works from a source which would be subject to section 301 [33 USCS ß 1311] if it were discharging such pollutants, or 
(C) a substantial change in volume or character of pollutants being introduced into such works by a source introducing 
pollutants into such works at the time of issuance of the permit. Such notice shall include information on the quality and 
quantity of effluent to be introduced into such treatment works and any anticipated impact of such change in the quanti-
ty or quality of effluent to be discharged from such publicly owned treatment works; and 
   (9) To insure that any industrial user of any publicly owned treatment works will comply with sections 204(b), 307, 
and 308 [33 USCS ßß 1284(b), 1317, 1318]. 
  
(c) Suspension of Federal program upon submission of State program; withdrawal of approval of State program; return 
of State program to Administrator. 
   (1) Not later than ninety days after the date on which a State has submitted a program (or revision thereof) pursuant to 
subsection (b) of this section, the Administrator shall suspend the issuance of permits under subsection (a) of this sec-
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tion as to those discharges subject to such program unless he determines that the State permit program does not meet the 
requirements of subsection (b) of this section or does not conform to the guidelines issued under section 304(h)(2) 
[304(i)(2)] of this Act [33 USCS ß 1314(i)(2)]. If the Administrator so determines, he shall notify the State of any revi-
sions or modifications necessary to conform to such requirements or guidelines. 
   (2) Any State permit program under this section shall at all times be in accordance with this section and guidelines 
promulgated pursuant to section 304(h)(2) [304(i)(2)] of this Act [33 USCS ß 1314(i)(2)]. 
   (3) Whenever the Administrator determines after public hearing that a State is not administering a program approved 
under this section in accordance with requirements of this section, he shall so notify the State and, if appropriate correc-
tive action is not taken within a reasonable time, not to exceed ninety days, the Administrator shall withdraw approval 
of such program. The Administrator shall not withdraw approval of any such program unless he shall first have notified 
the State, and made public, in writing, the reasons for such withdrawal. 
   (4) Limitations on partial permit program returns and withdrawals. A State may return to the Administrator admin-
istration, and the Administrator may withdraw under paragraph (3) of this subsection approval, of-- 
      (A) a State partial permit program approved under subsection (n)(3) only if the entire permit program being admin-
istered by the State department or agency at the time is returned or withdrawn; and 
      (B) a State partial permit program approved under subsection (n)(4) only if an entire phased component of the per-
mit program being administered by the State at the time is returned or withdrawn. 
  
(d) Notification of Administrator. 
   (1) Each State shall transmit to the Administrator a copy of each permit application received by such State and pro-
vide notice to the Administrator of every action related to the consideration of such permit application, including each 
permit proposed to be issued by such State. 
   (2) No permit shall issue (A) if the Administrator within ninety days of the date of his notification under subsection 
(b)(5) of this section objects in writing to the issuance of such permit, or (B) of the Administrator within ninety days of 
the date of transmittal of the proposed permit by the State objects in writing to the issuance of such permit as being out-
side the guidelines and requirements of this Act [33 USCS ßß 1251 et seq.]. Whenever the Administrator objects to the 
issuance of a permit under this paragraph such written objection shall contain a statement of the reasons for such objec-
tion and the effluent limitations and conditions which such permit would include if it were issued by the Administrator. 
   (3) The Administrator may, as to any permit application, waive paragraph (2) of this subsection. 
   (4) In any case where, after the date of enactment of this paragraph [enacted Dec. 27, 1977], the Administrator, pursu-
ant to paragraph (2) of this subsection, objects to the issuance of a permit, on request of the State, a public hearing shall 
be held by the Administrator on such objection. If the State does not resubmit such permit revised to meet such objec-
tion within 30 days after completion of the hearing, or, if no hearing is requested within 90 days after the date of such 
objection, the Administrator may issue the permit pursuant to subsection (a) of this section for such source in accord-
ance with the guidelines and requirements of this Act [33 USCS ßß 1251 et seq.]. 
  
(e) Waiver of notification requirement.  In accordance with guidelines promulgated pursuant to subsection (h)(2) of 
section 304 [304(i)(2)] of this Act [33 USCS ß 1314(i)(2)], the Administrator is authorized to waive the requirements of 
subsection (d) of this section at the time he approves a program pursuant to subsection (b) of this section for any catego-
ry (including any class, type, or size within such category) of point sources within the State submitting such program. 
  
(f) Point source categories.  The Administrator shall promulgate regulations establishing categories of point sources 
which he determines shall not be subject to the requirements of subsection (d) of this section in any State with a pro-
gram approved pursuant to subsection (b) of this section. The Administrator may distinguish among classes, types, and 
sizes within any category of point sources. 
  
(g) Other regulations for safe transportation, handling, carriage, storage, and stowage of pollutants.  Any permit issued 
under this section for the discharge of pollutants into the navigable waters from a vessel or other floating craft shall be 
subject to any applicable regulations promulgated by the Secretary of the department in which the Coast Guard is oper-
ating, establishing specifications for safe transportation, handling, carriage, storage, and stowage of pollutants. 
  
(h) Violation of permit conditions; restriction or prohibition upon introduction of pollutant by source not previously 
utilizing treatment works.  In the event any condition of a permit for discharges from a treatment works (as defined in 
section 212 of this Act [33 USCS ß 1292]) which is publicly owned is violated, a State with a program approved under 
subsection (b) of this section or the Administrator, where no State program is approved or where the Administrator de-
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termines pursuant to section 309(a) of this Act [33 USCS ß 1319(a)] that a State with an approved program has not 
commenced appropriate enforcement action with respect to such permit, may proceed in a court of competent jurisdic-
tion to restrict or prohibit the introduction of any pollutant into such treatment works by a source not utilizing such 
treatment works prior to the finding that such condition was violated. 
  
(i) Federal enforcement not limited.  Nothing in this section shall be construed to limit the authority of the Administra-
tor to take action pursuant to section 309 of this Act [33 USCS ß 1319]. 
  
(j) Public information.  A copy of each permit application and each permit issued under this section shall be available to 
the public. Such permit application or permit, or portion thereof, shall further be available on request for the purpose of 
reproduction. 
  
(k) Compliance with permits.  Compliance with a permit issued pursuant to this section shall be deemed compliance, for 
purposes of sections 309 and 505 [33 USCS ßß 1319, 1365], with sections 301, 302, 306, 307, and 403 [33 USCS ßß 
1311, 1312, 1316, 1317, 1343], except any standard imposed under section 307 [33 USCS ß 1317] for a toxic pollutant 
injurious to human health. Until December 31, 1974, in any case where a permit for discharge has been applied for pur-
suant to this section, but final administrative disposition of such application has not been made, such discharge shall not 
be a violation of (1) section 301, 306, or 402 of this Act [33 USCS ß 1311, 1316, or 1342], or (2) section 13 of the Act 
of March 3, 1899 [33 USCS ß 407], unless the Administrator or other plaintiff proves that final administrative disposi-
tion of such application has not been made because of the failure of the applicant to furnish information reasonably re-
quired or requested in order to process the application. For the 180-day period beginning on the date of enactment of the 
Federal Water Pollution Control Act Amendments of 1972 [enacted Oct. 18, 1972], in the case of any point source dis-
charging any pollutant or combination of pollutants immediately prior to such date of enactment which source is not 
subject to section 13 of the Act of March 3, 1899 [33 USCS ß 407], the discharge by such source shall not be a violation 
of this Act [33 USCS ßß 1251 et seq.] if such a source applies for a permit for discharge pursuant to this section within 
such 180-day period. 
  
(l) Limitation on permit requirement. 
   (1) Agricultural return flows. The Administrator shall not require a permit under this section for discharges composed 
entirely of return flows from irrigated agriculture, nor shall the Administrator directly or indirectly, require any State to 
require such a permit. 
   (2) Stormwater runoff from oil, gas, and mining operations. The Administrator shall not require a permit under this 
section, nor shall the Administrator directly or indirectly require any State to require a permit, for discharges of storm-
water runoff from mining operations or oil and gas exploration, production, processing, or treatment operations or 
transmission facilities, composed entirely of flows which are from conveyances or systems of conveyances (including 
but not limited to pipes, conduits, ditches, and channels) used for collecting and conveying precipitation runoff and 
which are not contaminated by contact with, or do not come into contact with, any overburden, raw material, intermedi-
ate products, finished product, byproduct, or waste products located on the site of such operations. 
  
(m) Additional pretreatment of conventional pollutants not required.  To the extent a treatment works (as defined in 
section 212 of this Act [33 USCS ß 1292]) which is publicly owned is not meeting the requirements of a permit issued 
under this section for such treatment works as a result of inadequate design or operation of such treatment works, the 
Administrator, in issuing a permit under this section, shall not require pretreatment by a person introducing convention-
al pollutants identified pursuant to section 304(a)(4) of this Act [33 USCS ß 1314(a)(4)] into such treatment works other 
than pretreatment required to assure compliance with pretreatment standards under subsection (b)(8) of this section and 
section 307(b)(1) of this Act [33 USCS ß 1317(b)(1)]. Nothing in this subsection shall affect the Administrator's author-
ity under sections 307 and 309 of this Act [33 USCS ßß 1317, 1319], affect State and local authority under sections 
307(b)(4) and 510 of this Act [33 USCS ßß 1317(b)(4), 1370], relieve such treatment works of its obligations to meet 
requirements established under this Act [33 USCS ßß 1251 et seq.], or otherwise preclude such works from pursuing 
whatever feasible options are available to meet its responsibility to comply with its permit under this section. 
  
(n) Partial permit program. 
   (1) State submission. The Governor of a State may submit under subsection (b) of this section a permit program for a 
portion of the discharges into the navigable waters in such State. 
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   (2) Minimum coverage. A partial permit program under this subsection shall cover, at a minimum, administration of a 
major category of the discharges into the navigable waters of the State or a major component of the permit program 
required by subsection (b). 
   (3) Approval or major category partial permit programs. The Administrator may approve a partial permit program 
covering administration of a major category of discharges under this subsection if-- 
      (A) such program represents a complete permit program and covers all of the discharges under the jurisdiction of a 
department or agency of the State; and 
      (B) the Administrator determines that the partial program represents a significant and identifiable part of the State 
program required by subsection (b). 
   (4) Approval of major component partial permit programs. The Administrator may approve under this subsection a 
partial and phased permit program covering administration of a major component (including discharge categories) of a 
State permit program required by subsection (b) if-- 
      (A) the Administrator determines that the partial program represents a significant and identifiable part of the State 
program required by subsection (b); and 
      (B) the State submits, and the Administrator approves, a plan for the State to assume administration by phases of the 
remainder of the State program required by subsection (b) by a specified date not more than 5 years after submission of 
the partial program under this subsection and agrees to make all reasonable efforts to assume such administration by 
such date. 
  
(o) Anti-backsliding. 
   (1) General prohibition. In the case of effluent limitations established on the basis of subsection (a)(1)(B) of this sec-
tion, a permit may not be renewed, reissued, or modified on the basis of effluent guidelines promulgated under section 
304(b) [33 USCS ß 1314(b)] subsequent to the original issuance of such permit, to contain effluent limitations which 
are less stringent than the comparable effluent limitations in the previous permit. In the case of effluent limitations es-
tablished on the basis of section 301(b)(1)(C) or section 303 (d) or (e) [33 USCS ß 1311(b)(1)(C) or 1313(d) or (e)], a 
permit may not be renewed, reissued, or modified to contain effluent limitations which are less stringent than the com-
parable effluent limitations in the previous permit except in compliance with section 303(d)(4) [33 USCS ß 1313(d)(4)]. 
   (2) Exceptions. A permit with respect to which paragraph (1) applies may be renewed, reissued, or modified to con-
tain a less stringent effluent limitation applicable to a pollutant if-- 
      (A) material and substantial alterations or additions to the permitted facility occurred after permit issuance which 
justify the application of a less stringent effluent limitation; 
      (B) (i) information is available which was not available at the time of permit issuance (other than revised regula-
tions, guidance, or test methods) and which would have justified the application of a less stringent effluent limitation at 
the time of permit issuance; or 
         (ii) the Administrator determines that technical mistakes or mistaken interpretations of law were made in issuing 
the permit under subsection (a)(1)(B); 
      (C) a less stringent effluent limitation is necessary because of events over which the permittee has no control and for 
which there is no reasonably available remedy; 
      (D) the permittee has received a permit modification under section 301(c), 301(g), 301(h), 301(i), 301(k), 301(n), or 
316(a) [33 USCS ß 1311(c), (g), (h), (i), (k), (n), or 1326(a)]; or 
      (E) the permittee has installed the treatment facilities required to meet the effluent limitations in the previous permit 
and has properly operated and maintained the facilities but has nevertheless been unable to achieve the previous effluent 
limitations, in which case the limitations in the reviewed, reissued, or modified permit may reflect the level of pollutant 
control actually achieved (but shall not be less stringent than required by effluent guidelines in effect at the time of per-
mit renewal, reissuance, or modification). Subparagraph (B) shall not apply to any revised waste load allocations or any 
alternative grounds for translating water quality standards into effluent limitations, except where the cumulative effect 
of such revised allocations results in a decrease in the amount of pollutants discharged into the concerned waters, and 
such revised allocations are not the result of a discharger eliminating or substantially reducing its discharge of pollutants 
due to complying with the requirements of this Act [33 USCS ßß 1251 et seq.] or for reasons otherwise unrelated to 
water quality. 
   (3) Limitations. In no event may a permit with respect to which paragraph (1) applies be renewed, reissued, or modi-
fied to contain an effluent limitation which is less stringent than required by effluent guidelines in effect at the time the 
permit is renewed, reissued, or modified. In no event may such a permit to discharge into waters be renewed, reissued, 
or modified to contain a less stringent effluent limitation if the implementation of such limitation would result in a vio-
lation of a water quality standard under section 303 [33 USCS ß 1313] applicable to such waters. 
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(p) Municipal and industrial stormwater discharges. 
   (1) General rule. Prior to October 1, 1994, the Administrator or the State (in the case of a permit program approved 
under section 402 of this Act [this section]) shall not require a permit under this section for discharges composed entire-
ly of stormwater. 
   (2) Exceptions. Paragraph (1) shall not apply with respect to the following stormwater discharges: 
      (A) A discharge with respect to which a permit has been issued under this section before the date of the enactment 
of this subsection [enacted Feb. 4, 1987]. 
      (B) A discharge associated with industrial activity. 
      (C) A discharge from a municipal separate storm sewer system serving a population of 250,000 or more. 
      (D) A discharge from a municipal separate storm sewer system serving a population of 100,000 or more but less 
than 250,000. 
      (E) A discharge for which the Administrator or the State, as the case may be, determines that the stormwater dis-
charge contributes to a violation of a water quality standard or is a significant contributor of pollutants to waters of the 
United States. 
   (3) Permit requirements. 
      (A) Industrial discharges. Permits for discharges associated with industrial activity shall meet all applicable provi-
sions of this section and section 301 [33 USCS ß 1311]. 
      (B) Municipal discharge. Permits for discharges from municipal storm sewers-- 
         (i) may be issued on a system- or jurisdiction-wide basis; 
         (ii) shall include a requirement to effectively prohibit non-stormwater discharges into the storm sewers; and 
         (iii) shall require controls to reduce the discharge of pollutants to the maximum extent practicable, including man-
agement practices, control techniques and system, design and engineering methods, and such other provisions as the 
Administrator or the State determines appropriate for the control of such pollutants. 
   (4) Permit application requirements. 
      (A) Industrial and large municipal discharges. Not later than 2 years after the date of the enactment of this subsec-
tion [enacted Feb. 4, 1987], the Administrator shall establish regulations setting forth the permit application require-
ments for stormwater discharges described in paragraphs (2)(B) and (2)(C). Applications for permits for such discharges 
shall be filed no later than 3 years after such date of enactment [enacted Feb. 4, 1987]. Not later than 4 years after such 
date of enactment [enacted Feb. 4, 1987], the Administrator or the State, as the case may be, shall issue or deny each 
such permit. Any such permit shall provide for compliance as expeditiously as practicable, but in no event later than 3 
years after the date of issuance of such permit. 
      (B) Other municipal discharges. Not later than 4 years after the date of the enactment of this subsection [enacted 
Feb. 4, 1987], the Administrator shall establish regulations setting forth the permit application requirements for storm-
water discharges described in paragraph (2)(D). Applications for permits for such discharges shall be filed no later than 
5 years after such date of enactment [enacted Feb. 4, 1987]. Not later than 6 years after such date of enactment [enacted 
Feb. 4, 1987], the Administrator or the State, as the case may be, shall issue or deny each such permit. Any such permit 
shall provide for compliance as expeditiously as practicable, but in no event later than 3 years after the date of issuance 
of such permit. 
   (5) Studies. The Administrator, in consultation with the States, shall conduct a study for the purposes of-- 
      (A) identifying those stormwater discharges or classes of stormwater discharges for which permits are not required 
pursuant to paragraphs (1) and (2) of this subsection; 
      (B) determining, to the maximum extent practicable, the nature and extent of pollutants in such discharges; and 
      (C) establishing procedures and methods to control stormwater discharges to the extent necessary to mitigate im-
pacts on water quality. 
   Not later than October 1, 1988, the Administrator shall submit to Congress a report on the results of the study de-
scribed in subparagraphs (A) and (B). Not later than October 1, 1989, the Administrator shall submit to Congress a re-
port on the results of the study described in subparagraph (C). 
   (6) Regulations. Not later than October 1, 1993, the Administrator, in consultation with State and local officials, shall 
issue regulations (based on the results of the studies conducted under paragraph (5)) which designate stormwater dis-
charges, other than those discharges described in paragraph (2), to be regulated to protect water quality and shall estab-
lish a comprehensive program to regulate such designated sources. The program shall, at a minimum, (A) establish pri-
orities, (B) establish requirements for State stormwater management programs, and (C) establish expeditious deadlines. 
The program may include performance standards, guidelines, guidance, and management practices and treatment re-
quirements, as appropriate. 
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(q) Combined sewer overflows. 
   (1) Requirement for permits, orders, and decrees. Each permit, order, or decree issued pursuant to this Act [33 USCS 
ßß 1251 et seq.] after the date of enactment of this subsection [enacted Dec. 21, 2000] for a discharge from a municipal 
combined storm and sanitary sewer shall conform to the Combined Sewer Overflow Control Policy signed by the Ad-
ministrator on April 11, 1994 (in this subsection referred to as the "CSO control policy"). 
   (2) Water quality and designated use review guidance. Not later than July 31, 2001, and after providing notice and 
opportunity for public comment, the Administrator shall issue guidance to facilitate the conduct of water quality and 
designated use reviews for municipal combined sewer overflow receiving waters. 
   (3) Report. Not later than September 1, 2001, the Administrator shall transmit to Congress a report on the progress 
made by the Environmental Protection Agency, States, and municipalities in implementing and enforcing the CSO con-
trol policy. 
  
(r) Discharges incidental to the normal operation of recreational vessels.  No permit shall be required under this Act [33 
USCS ßß 1251 et seq.] by the Administrator (or a State, in the case of a permit program approved under subsection (b)) 
for the discharge of any graywater, bilge water, cooling water, weather deck runoff, oil water separator effluent, or ef-
fluent from properly functioning marine engines, or any other discharge that is incidental to the normal operation of a 
vessel, if the discharge is from a recreational vessel. 
 
HISTORY:  
   (June 30, 1948, ch 758, Title IV, ß 402, as added Oct. 18, 1972, P.L. 92-500, ß 2, 86 Stat. 880; Dec. 27, 1977, P.L. 95-
217, ßß 33(c), 54(c)(1), 65, 66, 91 Stat. 1577, 1591, 1599, 1600; Feb. 4, 1987, P.L. 100-4, Title IV, ßß 401-403, 404(a), 
(c) [(d)], 405, 101 Stat. 65-69; Oct. 31, 1992, P.L. 102-580, Title III, ß 364, 106 Stat. 4862; Dec. 21, 1995, P.L. 104-66, 
Title II, Subtitle B, ß 2021(e)(2), 109 Stat. 727; Dec. 21, 2000, P.L. 106-554, ß 1(a)(4), 114 Stat. 2763; July 30, 2008, 
P.L. 110-288, ß 2, 122 Stat. 2650.) 
 
                    HISTORY; ANCILLARY LAWS AND DIRECTIVES 
  
 
 
Explanatory notes:  
   The bracketed reference "304(i)(2)" has been inserted in this section because Act Dec. 27, 1977, P.L. 95-217, ß 50, 91 
Stat. 1588, redesignated former ß 304(h) of Act June 30, 1948, and any references thereto, as ß 304(i) of such Act June 
30, 1948. 
   The amendment made by ß 1(a)(4) of Act Dec. 21, 2000, P.L. 106-554, is based on ß 112 of Title I of Division B of 
H.R. 5666 (114 Stat. 2763A-224), as introduced on Dec. 15, 2000, which was enacted into law by such ß 1(a)(4). 
  
 
 
Amendments:  
    
 
1977. Act Dec. 27, 1977, in subsec. (b)(8), inserted "the identification in terms of character and volume of pollutants of 
any significant source introducing pollutants subject to pretreatment standards under section 307(b) of this Act into such 
works and a program to assure compliance with such pretreatment standards by each such source, in addition to"; in 
subsec. (d), in para. (2), inserted "Whenever the Administrator objects to the issuance of a permit under this paragraph 
such written objection shall contain a statement of the reasons for such objection and the effluent limitations and condi-
tions which such permit would include if it were issued by the Administrator." and added para. (4); in subsec. (h), sub-
stituted "or where the Administrator determines pursuant to section 309(a) of this Act that a State with an approved pro-
gram has not commenced appropriate enforcement action with respect to such permit," for a comma; and added subsec. 
(l). 
    
 
1987. Act Feb. 4, 1987, in subsec. (a)(1), inserted the subpara. designators "(A)" and "(B)"; in subsec. (c), in para. (1), 
substituted "as to those discharges" for "as to those navigable waters", and added para. (4); in subsec. (l), inserted 
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"Limitation on permit requirement." in the subsec. catchline, inserted "(1) agricultural return flows." before "The Ad-
ministrator", and added para. (2); and added subsecs. (m)-(p). 
    
 
1992. Act Oct. 31, 1992, in subsec. (p), in para. (1), substituted "October 1, 1994" for "October 1, 1992" and, in para. 
(6), substituted "October 1, 1993" for "October 1, 1992". 
    
 
2000. Act Dec. 21, 2000 added subsec. (q). 
    
 
2008. Act July 30, 2008, added subsec. (r). 
  
 
 
Redesignation:  
   Section 404(d) of Act Feb. 4, 1987, P.L. 100-4, which amended this section, was redesignated ß 404(c) of such Act by 
Act Dec. 21, 1995, P.L. 104-66, Title II, Subtitle B, ß 2021(e)(2), 109 Stat. 727. 
  
 
 
Transfer of functions:  
   Enforcement functions of the Administrator or other official of the Environmental Protection Agency under this sec-
tion relating to compliance with national pollutant discharge elimination system permits with respect to pre-
construction, construction, and initial operation of the transportation system for Canadian and Alaskan natural gas were 
transferred to the Federal Inspector, Office of Federal Inspector for the Alaska Natural Gas Transportation System, until 
the first anniversary of the date of initial operation of the Alaska Natural Gas Transportation System by Reorg. Plan No. 
1 of 1979, ßß 102(a), 203(a), 44 Fed. Reg. 33663, 33666, 93 Stat. 1373, 1376, effective July 1, 1979, which appears as 5 
USCS ß 903 note. Office of Federal Inspector for the Alaska Natural Gas Transportation System abolished and func-
tions and authority vested in Inspector transferred to Secretary of Energy by ß 3012(b) of Act Oct. 24, 1992, P.L. 102-
486 (15 USCS ß 719e note). Functions and authority vested in Secretary of Energy subsequently transferred to Federal 
Coordinator for Alaska Natural Gas Transportation Projects by 15 USCS ß 720d(f). 
   For transfer of authorities, functions, personnel, and assets of the Coast Guard, including the authorities and functions 
of the Secretary of Transportation relating thereto, to the Department of Homeland Security, and for treatment of related 
references, see 6 USCS ßß 468(b), 551(d), 552(d), and 557, and the Department of Homeland Security Reorganization 
Plan of Nov. 25, 2002, as modified, which appears as 6 USCS ß 542 note. 
  
 
 
Other provisions:  
   Allowable delay in modifying existing approved State permit programs to conform to 1977 amendment. Act 
Dec. 27, 1977, P.L. 95-217, ß 54(c)(2), 91 Stat. 1591, provided that Any State permit program approved under this sec-
tion before Dec. 27, 1977, which required modification to conform to the amendment made to subsec. (b)(8) of this sec-
tion, should not be required to be modified before the end of the one year period beginning on Dec. 27, 1977 unless in 
order to make the required modification a State must amend or enact a law in which case such modification should not 
be required for such State before the end of the two year period beginning Dec. 27, 1977. 
   Phosphate fertilizer effluent limitation. Act Feb. 4, 1987, P.L. 100-4, Title III, ß 306(c), 101 Stat. 36, provides: 
   "(1) Issuance of permit. As soon as possible after the date of the enactment of this Act, but not later than 180 days 
after such date of enactment, the Administrator shall issue permits under section 402(a)(1)(B) of the Federal Water Pol-
lution Control Act [33 USCS ß 1342(a)(1)(B)] with respect to facilities-- 
      "(A) which were under construction on or before April 8, 1974, and 
      "(B) for which the Administrator is proposing to revise the applicability of the effluent limitation established under 
section 301(b) of such Act [33 USCS ß 1311(b)] for phosphate subcategory of the fertilizer manufacturing point source 
category to exclude such facilities. 
   "(2) Limitations on statutory construction. Nothing in this section shall be construed-- 
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      "(A) to require the Administrator to permit the discharge of gypsum or gypsum waste into the navigable waters, 
      "(B) to affect the procedures and standards applicable to the Administrator in issuing permits under section 
402(a)(1)(B) of the Federal Water Pollution Control Act [33 USCS ß 1342(a)(1)(B)], and 
      "(C) to affect the authority of any State to deny or condition certification under section 401 of such Act with respect 
to the issuance of permits under section 402(a)(1)(B) of such Act [33 USCS ß 1342(a)(1)(B)].". 
   Log transfer facilities. Act Feb. 4, 1987, P.L. 100-4, Title IV, ß 407, 101 Stat. 74, provides: 
   "(a) Agreement. The Administrator and Secretary of the Army shall enter into an agreement regarding coordination of 
permitting for log transfer facilities to designate a lead agency and to process permits required under sections 402 and 
404 of the Federal Water Pollution Control Act [33 USCS ßß 1342, 1344], where both such sections apply, for dis-
charges associated with the construction and operation of log transfer facilities. The Administrator and Secretary are 
authorized to act in accordance with the terms of such agreement to assure that, to the maximum extent practicable, du-
plication, needless paperwork and delay in the issuance of permits, and inequitable enforcement between and among 
facilities in different States, shall be eliminated. 
   "(b) Applications and permits before October 22, 1985. Where both of sections 402 and 404 of the Federal Water Pol-
lution Control Act [33 USCS ßß 1342, 1344] apply, log transfer facilities which have received a permit under section 
404 of such Act [33 USCS ß 1344] before October 22, 1985, shall not be required to submit a new application for a 
permit under section 402 of such Act [33 USCS ß 1342]. If the Administrator determines that the terms of a permit is-
sued on or before October 22, 1985, under section 404 of such Act [33 USCS ß 1344] satisfies the applicable require-
ments of sections 301, 302, 306, 307, 308, and 403 of such Act [33 USCS ßß 1311, 1312, 1316, 1317, 1318, and 1343], 
a separate application for a permit under section 402 of such Act shall not thereafter be required. In any case where the 
Administrator demonstrates, after an opportunity for a hearing, that the terms of a permit issued on or before October 
22, 1985, under section 404 of such Act do not satisfy the applicable requirements of sections 301, 302, 306, 307, 308, 
and 403 of such Act [33 USCS ßß 1311, 1312, 1316, 1317, 1318, and 1343], modifications to the existing permit under 
section 404 of such Act [33 USCS ß 1344] to incorporate such applicable requirements shall be issued by the Adminis-
trator as an alternative to issuance of a separate new permit under section 402 of such Act [33 USCS ß 1342]. 
   "(c) Log transfer facility defined. For the purposes of this section, the term 'log transfer facility' means a facility which 
is constructed in whole or in part in waters of the United States and which is utilized for the purpose of transferring 
commercially harvested logs to or from a vessel or log raft, including the formation of a log raft.". 
   Stormwater permit requirements. Act Dec. 18, 1991, P.L. 102-240, Title I, Part A, ß 1068, 105 Stat. 2007 (effective 
on the date of enactment as provided by ß 1100 of such Act, which appears as 23 USCS ß 104 note), provides: 
   "(a) General rule. Notwithstanding the requirements of sections 402(p)(2) (B), (C), and (D) of the Federal Water Pol-
lution Control Act [subsec. (p)(2)(B)-(D) of this section], permit application deadlines for stormwater discharges asso-
ciated with industrial activities from facilities that are owned or operated by a municipality shall be established by the 
Administrator of the Environmental Protection Agency (hereinafter in this section referred to as the 'Administrator') 
pursuant to the requirements of this section. 
   "(b) Permit applications. 
      (1) Individual applications. The Administrator shall require individual permit applications for discharges described 
in subsection (a) on or before October 1, 1992; except that any municipality that has participated in a timely part I group 
application for an industrial activity discharging stormwater that is denied such participation in a group application or 
for which a group application is denied shall not be required to submit an individual application until the 180th day fol-
lowing the date on which the denial is made. 
      "(2) Group applications. With respect to group applications for permits for discharges described in subsection (a), 
the Administrator shall require-- 
         "(A) part I applications on or before September 30, 1991, except that any municipality with a population of less 
than 250,000 shall not be required to submit a part I application before May 18, 1992; and 
         "(B) part II applications on or before October 1, 1992, except that any municipality with a population of less than 
250,000 shall not be required to submit a part II application before May 17, 1993. 
   "(c) Municipalities with less than 100,000 population. The Administrator shall not require any municipality with a 
population of less than 100,000 to apply for or obtain a permit for any stormwater discharge associated with an industri-
al activity other than an airport, powerplant, or uncontrolled sanitary landfill owned or operated by such municipality 
before October 1, 1992, unless such permit is required by section 402(p)(2) (A) or (E) of the Federal Water Pollution 
Control Act [subsec. (p)(2)(A) or (E) of this section]. 
   "(d) Uncontrolled sanitary landfill defined. For the purposes of this section, the term 'uncontrolled sanitary landfill' 
means a landfill or open dump, whether in operation or closed, that does not meet the requirements for run-on and run-
off controls established pursuant to subtitle D of the Solid Waste Disposal Act [42 USCS ßß 6941 et seq.]. 
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   "(e) Limitation on statutory construction. Nothing in this section shall be construed to affect any application or permit 
requirement, including any deadline, to apply for or obtain a permit for stormwater discharges subject to section 
402(p)(2) (A) or (E) of the Federal Water Pollution Control Act [subsec. (p)(2)(A) or (E) of this section]. 
   "(f) Regulations. The Administrator shall issue final regulations with respect to general permits for stormwater dis-
charges associated with industrial activity on or before February 1, 1992.". 
   Definitions; discharges incidental to normal operation of vessels. Act July 31, 2008, P.L. 110-299, ßß 1, 2, 122 
Stat. 2995; July 30, 2010, P.L. 111-215, ß 1, 124 Stat. 2347, provides: 
   "Section 1. Definitions. 
   "In this Act: 
      "(1) Administrator. The term 'Administrator' means the Administrator of the Environmental Protection Agency. 
      "(2) Covered vessel. The term 'covered vessel' means a vessel that is-- 
         "(A) less than 79 feet in length; or 
         "(B) a fishing vessel (as defined in section 2101 of title 46, United States Code [46 USCS ß 2101]), regardless of 
the length of the vessel. 
      "(3) Other terms. The terms 'contiguous zone', 'discharge', 'ocean', and 'State' have the meanings given the terms in 
section 502 of the Federal Water Pollution Control Act (33 U.S.C. 1362). 
   "Sec. 2. Discharges incidental to normal operation of vessels. 
   "(a) No permit requirement. Except as provided in subsection (b), during the period beginning on the date of enact-
ment of this Act and ending on December 18, 2013, the Administrator, or a State in the case of a permit program ap-
proved under section 402 of the Federal Water Pollution Control Act (33 U.S.C. 1342), shall not require a permit under 
that section for a covered vessel for-- 
      "(1) any discharge of effluent from properly functioning marine engines; 
      "(2) any discharge of laundry, shower, and galley sink wastes; or 
      "(3) any other discharge incidental to the normal operation of a covered vessel. 
   "(b) Exceptions. Subsection (a) shall not apply with respect to-- 
      "(1) rubbish, trash, garbage, or other such materials discharged overboard; 
      "(2) other discharges when the vessel is operating in a capacity other than as a means of transportation, such as 
when-- 
         "(A) used as an energy or mining facility; 
         "(B) used as a storage facility or a seafood processing facility; 
         "(C) secured to a storage facility or a seafood processing facility; or 
         "(D) secured to the bed of the ocean, the contiguous zone, or waters of the United States for the purpose of mineral 
or oil exploration or development; 
      "(3) any discharge of ballast water; or 
      "(4) any discharge in a case in which the Administrator or State, as appropriate, determines that the discharge-- 
         "(A) contributes to a violation of a water quality standard; or 
         "(B) poses an unacceptable risk to human health or the environment.". 
 
NOTES: 
 
Code of Federal Regulations: 
   Environmental Protection Agency--OMB approvals under the Paperwork Reduction Act, 40 CFR 9.1 et seq. 
   Environmental Protection Agency--Consolidated rules of practice governing the administrative assessment of civil 
penalties and the revocation/termination or suspension of permits, 40 CFR 22.1 et seq. 
   Environmental Protection Agency--Secondary treatment regulation, 40 CFR 133.100 et seq. 
   Environmental Protection Agency--Concentrated animal feeding operations (CAFO) point source category, 40 CFR 
412.1 et seq. 
   Environmental Protection Agency--The pulp, paper, and paperboard point source category, 40 CFR 430.00 et seq. 
   Environmental Protection Agency--The centralized waste treatment point source category, 40 CFR 437.1 et seq. 
   Environmental Protection Agency--Metal products and machinery point source category, 40 CFR 438.1 et seq. 
   Environmental Protection Agency--Pharmaceutical manufacturing point source category, 40 CFR 439.0 et seq. 
   Environmental Protection Agency--Transportation equipment cleaning point source category, 40 CFR 442.1 et seq. 
   Environmental Protection Agency--Waste combustors point source category, 40 CFR 444.10 et seq. 
   Environmental Protection Agency--Landfills point source category, 40 CFR 445.1 et seq. 
   Environmental Protection Agency--Construction and development point source category, 40 CFR 450.1 et seq. 
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   Environmental Protection Agency--Concentrated aquatic animal production point source category, 40 CFR 451.1 et 
seq. 
  
 
 
Related Statutes & Rules: 
   Sentencing Guidelines for the United States Courts, 18 USCS Appx ßß 2Q1.2, 2Q1.3 . 
   Declaration of policy that states manage grant and permit programs, 33 USCS ß 1251. 
   Effluent limitations, 33 USCS ß 1311. 
   Information and guidelines, 33 USCS ß 1314. 
   Toxic and pretreatment effluent standards, 33 USCS ß 1317. 
   Oil and hazardous substance liability, 33 USCS ß 1321. 
   Administrative procedure and judicial review, 33 USCS ß 1369. 
   This section is referred to in 23 USCS ß 328; 33 USCS ßß 1251, 1283, 1284, 1285, 1288, 1301, 1311, 1314, 1317, 
1318, 1319, 1321, 1322, 1323, 1328, 1341, 1343, 1344, 1345, 1365, 1369, 1371, 1373, 2104, 2803; 42 USCS ßß 6903, 
6924, 6925, 6939e, 9601. 
  
 
 
Research Guide: 
 
 
Federal Procedure:  
   4 Administrative Law (Matthew Bender), ch 33, Administrative Adjudications ß 33.01. 
   5 Administrative Law (Matthew Bender), ch 48, Ripeness and Finality ß 48.03. 
   6 Administrative Law (Matthew Bender), ch 51, Judicial Review of Questions of Law and Facts ß 51.01. 
   11 Fed Proc L Ed, Environmental Protection ß 32:55. 
   11A Fed Proc L Ed, Environmental Protection ßß 32:784, 788, 803, 811, 814-816, 818, 822, 828, 833, 834, 870, 874, 
923, 961. 
  
 
 
Am Jur:  
   61B Am Jur 2d, Pollution Control ßß 12, 59. 
   61C Am Jur 2d, Pollution Control ßß 709, 727, 728, 736, 740, 742, 744, 752, 759, 765-71, 773-775, 780, 782, 792, 
808, 812, 814, 853, 865. 
  
 
 
Forms:  
   2 Bender's Federal Practice Forms, Form 8(IV):3, Federal Rules of Civil Procedure. 
   9 Fed Procedural Forms L Ed, Environmental Protection (Rev ed) ßß 29:40, 41. 
   14 Fed Procedural Forms L Ed, Railroads (Rev ed) ß 56:84. 
   18C Am Jur Pl & Pr Forms (Rev ed), Nuisances ß 99. 
   19C Am Jur Pl & Pr Forms (Rev ed), Pollution Control ßß 90-93. 
   24B Am Jur Pl & Pr Forms (2011), Waters, ßß 131, 189. 
  
 
 
Annotations:  
   Validity, construction, and application of Clean Water Act (CWA) (Federal Water Pollution Control Act) (33 
U.S.C.S. ß 1251 et seq.)--Supreme Court cases.  168 L Ed 2d 813. 
   Construction and Application of Clean Water Act's Total Maximum Daily Loads (TMDLs) Requirement for Waters 
Failing to Achieve Water Quality Standards Under 33 U.S.C.A. ß 1313(d) [33 USCS ß 1313(d)].  53 ALR Fed 2d 1. 
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   Jurisdiction of Federal Court in Action Under National Environmental Policy Act (NEPA), 42 U.S.C.A. ßß 4321 to 
4347 [42 USCS ßß 4321-4347], as Determined by Whether Federal Defendants Have Undertaken "Major Federal Ac-
tion".  53 ALR Fed 2d 489. 
   What constitutes "issuing or denying" permit for discharge of pollutants within meaning of ß 509(b)(1)(F) of the Fed-
eral Water Pollution Control Act (33 USCS ß 1369(b)(1)(F)) which authorizes judicial review of such action by Admin-
istrator of Environmental Protection Agency.  67 ALR Fed 365. 
  
 
 
Texts:  
   Cohen's Handbook of Federal Indian Law (Matthew Bender), ch 10, Environmental Regulation in Indian Country ß 
10.03. 
   1 Energy Law & Transactions (Matthew Bender), ch 3, Federal Regulation of Energy Transactions ß 3.05. 
   2 Energy Law & Transactions (Matthew Bender), ch 53, Hydroelectric Power ßß 53.04, 53.05. 
   3 Energy Law & Transactions (Matthew Bender), ch 55, Coal ß 55.13. 
   3 Energy Law & Transactions (Matthew Bender), ch 70, Cogeneration and Independent Power Production ß 70.08. 
   5 Energy Law & Transactions (Matthew Bender), ch 120, Energy and the Environment ß 120.05. 
   1 Environmental Law Practice Guide (Matthew Bender), ch 1, Environmental Impact Statements ß 1.04. 
   1 Environmental Law Practice Guide (Matthew Bender), ch 5A, Environmental Due Diligence in Corporate Transac-
tions ß 5A.03. 
   2 Environmental Law Practice Guide (Matthew Bender), ch 9A, Government Financing ß 9A.02. 
   2 Environmental Law Practice Guide (Matthew Bender), ch 11A, Practice Before the EPA ß 11A.03. 
   2 Environmental Law Practice Guide (Matthew Bender), ch 11B, Environmental Litigation ß 11B.11. 
   2A Environmental Law Practice Guide (Matthew Bender), ch 12, Civil Enforcement ßß 12.02, 12.03. 
   2A Environmental Law Practice Guide (Matthew Bender), ch 12, Civil Enforcement ß 12.03. 
   2A Environmental Law Practice Guide (Matthew Bender), ch 12A, Citizen Suits ßß 12A.16, 12A.17. 
   2A Environmental Law Practice Guide (Matthew Bender), ch 12C, Criminal Enforcement ß 12C.03. 
   2A Environmental Law Practice Guide (Matthew Bender), ch 15A, Indian Country Environmental Law ß 15A.05. 
   3 Environmental Law Practice Guide (Matthew Bender), ch 17, Clean Air Act ß 17.09. 
   4 Environmental Law Practice Guide (Matthew Bender), ch 18, Water Pollution ßß 18.02, 18.03, 18.05, 18.11, 18.13, 
18.20, 18.23. 
   4 Environmental Law Practice Guide (Matthew Bender), ch 18B, Environmental Trading Programs ß 18B.02. 
   5 Environmental Law Practice Guide (Matthew Bender), ch 33, Toxic Torts ß 33.01. 
   5 Environmental Law Practice Guide (Matthew Bender), ch 34A, Agricultural Environmental Law ß 34A.02. 
   5A Environmental Law Practice Guide (Matthew Bender), ch 36B, PCBs ß 36B.03. 
   6 Environmental Law Practice Guide (Matthew Bender), ch 41, Federal-State Relationships ßß 41.01, 41.02. 
   6 Environmental Law Practice Guide (Matthew Bender), ch 46, California ßß 46.21, 46.23. 
   6 Environmental Law Practice Guide (Matthew Bender), ch 47, Colorado ß 47.01. 
   6 Environmental Law Practice Guide (Matthew Bender), ch 54, Idaho ß 54.25. 
   7 Environmental Law Practice Guide (Matthew Bender), ch 71, New Hampshire ß 71.25. 
   7 Environmental Law Practice Guide (Matthew Bender), ch 73, New Mexico ß 73.05. 
   7 Environmental Law Practice Guide (Matthew Bender), ch 74, New York ß 74.26. 
   7 Environmental Law Practice Guide (Matthew Bender), ch 79, Oregon ß 79.27. 
   8 Environmental Law Practice Guide (Matthew Bender), ch 80, Pennsylvania ß 80.28. 
   8 Environmental Law Practice Guide (Matthew Bender), ch 81, Puerto Rico ß 81.01. 
   8 Environmental Law Practice Guide (Matthew Bender), ch 83, South Carolina ß 83.05. 
   8 Environmental Law Practice Guide (Matthew Bender), ch 86, Texas ß 86.24. 
   5 Frumer & Friedman, Products Liability (Matthew Bender), ch 55, Toxic Torts ß 55.04. 
   1 Treatise on Environmental Law (Matthew Bender), ch 2, Air Pollution ß 2.03. 
   2 Treatise on Environmental Law (Matthew Bender), ch 3, Water Pollution ßß 3.03-3.05. 
   3 Treatise on Environmental Law (Matthew Bender), ch 4, Solid Waste ß 4.03. 
   3 Treatise on Environmental Law (Matthew Bender), ch 4A, Disposal of Hazardous Waste--The "Superfund Law" ß 
4A.02. 
   3 Treatise on Environmental Law (Matthew Bender), ch 4C, Emergency Planning ß 4C.04. 
   4 Treatise on Environmental Law (Matthew Bender), ch 7, Fertilizer and Feedlot Pollution ß 7.02. 

Received
August 26, 2011
Commission on
State Mandates



Page 13 
33 USCS ß 1342  

   5 Treatise on Environmental Law (Matthew Bender), ch 11, Regulation of Energy Generation and Transmission ßß 
11.02, 11.03. 
   5 Treatise on Environmental Law (Matthew Bender), ch 12, Public Lands and Conservation ßß 12.03-12.05. 
  
 
 
Law Review Articles:  
   Johnston; Davis. In this Issue: Permits, Best Management Practices, and Construction Sites: Don't Muddy the Water, 
or Else!  61 Ala Law 330, September 2000. 
   Henner. Rapanos and Warren -- A Tale of Two Cases: The Supreme Court Bats.  12 Alb L Envtl Outlook 52, 2007. 
   Water Law And Policy Conference: Defenders of Wildlife v. United States Environmental Protection Agency: The 
Future of National Pollutant Discharge Elimination System (NPDES) Permitting in Arizona.  49 Ariz L Rev 503, Sum-
mer 2007. 
   Water Law And Policy Conference: Defenders of Wildlife v. United States Environmental Protection Agency: The 
Future of National Pollutant Discharge Elimination System (NPDES) Permitting in Arizona, Arizona Department of 
Environmental Quality.  49 Ariz L Rev 503, Summer 2007. 
   Cole. Environmental Criminal Liability: What Federal Officials Know (or should Know) can Hurt Them.  54 AF L 
Rev 1, 2004. 
   Craig; Miller. Ocean Discharge Criteria and Marine Protected Areas: Ocean Water Quality Protection Under the 
Clean Water Act.  29 BC Envtl Aff L Rev 1, 2001. 
   Murchison. Learning from More than Five-and-a-Half Decades of Federal Water Pollution Control Legislation: Twen-
ty Lessons for the Future.  32 BC Envtl Aff L Rev 527, 2005. 
   Drelich. Restoring the Cornerstone of the Clean Water Act.  34 Colum J Envtl L 267, 2009. 
   Mandiberg; Faure. A Graduated Punishment Approach to Environmental Crimes: Beyond Vindication of Administra-
tive Authority in the United States and Europe.  34 Colum J Envtl L 447, 2009. 
   Porter. Good Alliances make Good Neighbors: The Case for Tribal-State-Federal Watershed Partnerships.  16 Cornell 
J L & Pub Pol'y 495, Summer 2007. 
   Blumm. The Clean Water Act's Section 404 Permit Program Enters Its Adolescence: An Institutional and Program-
matic Perspective.  8 Ecology L Quarterly 409, 1980. 
   Craig. Idaho Sporting Congress v. Thomas and Sovereign Immunity: Federal Facility Nonpoint Sources, the APA, 
and the Meaning of "in the Same Manner and to the Same Extent as any Nongovernmental Entity".  30 Envtl L 527, 
Summer 2000. 
   Centner. Courts and the EPA Interpret NPDES General Permit Requirements for CAFOS.  38 Envtl L 1215, Fall 
2008. 
   Davison. Defining "Addition" of a Pollutant into Navigable Waters from a Point Source Under the Clean Water Act: 
The Questions Answered -- and Those not Answered -- by South Florida Water Management District v. Miccosukee 
Tribe of Indians.  16 Fordham Envtl Law Rev 1, Fall 2004. 
   Adler. Integrated Approaches to Water Pollution: Lessons from the Clean Air Act.  23 Harv Envtl L Rev 203, 1999. 
   Markell. The Role Of Deterrence-Based Enforcement In A "Reinvented" State/Federal Relationship: The Divide Be-
tween Theory And Reality.  24 Harv Envtl L Rev 1, 2000. 
   Steinzor. Devolution and the Public Health.  24 Harv Envtl L Rev 351, 2000. 
   Cassuto. The Law of Words: Standing, Environment, and Other Contested Terms.  28 Harv Envtl L Rev 79, 2004. 
   Miller. Theme and Variations in Statutory Preclusions Against Successive Environmental Enforcement Actions by 
EPA and Citizens: Part One: Statutory Bars in Citizen Suit Provisions.  28 Harv Envtl L Rev 401, 2004. 
   Miller. Theme and Variations in Statutory Preclusions Against Successive Environmental Enforcement Actions by 
EPA and Citizens Part Two: Statutory Preclusions on EPA Enforcement.  29 Harv Envtl L Rev 1, 2005. 
   Gaba. Generally Illegal: NPDES General Permits Under the Clean Water Act.  31 Harv Envtl L Rev 409, 2007. 
   Hall. Political Externalities, Federalism, And A Proposal For An Interstate Environmental Impact Assessment Policy.  
32 Harv Envtl L Rev 49, 2008. 
   Babcock. Dual Regulation, Collaborative Management, or Layered Federalism: Can Cooperative Federalism Models 
from Other Laws Save our Public Lands?  14 Hastings W.-NW J Env L & Pol'y 449, Winter 2008. 
   Hersh. The Clean Water Act's Antidegradation Policy and Its Role in Watershed Protection in Washington State.  15 
Hastings W-NW J Env L & Pol'y 217, Summer 2009. 
   Zellmer. Preemption by Stealth.  45 Hous L Rev 1659, Winter 2009. 
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   Bogert. Even Heroes have the Right to Bleed: The Endangered Species Act and Categorical Statutory Commands af-
ter National Association of Home Builders v. Defenders of Wildlife.  44 Idaho L Rev 543, 2008. 
   Mank. Implementing Rapanos--Will Justice Kennedy's Significant Nexus Test Provide a Workable Standard for Low-
er Courts, Regulators, and Developers?  40 Ind L Rev 291, 2007. 
   Owley. Tribal Sovereignty over Water Quality.  20 J Land Use & Envtl Law 61, Fall 2004. 
   Adler. Reckoning with Rapanos: Revisiting "Waters of the United States" and the Limits of Federal Wetland Regula-
tion.  14 Mo Envtl L & Pol'y Rev 1, Fall 2006. 
   Adler. Reckoning with Rapanos: Revisiting "Waters of the United States" and the Limits of Federal Wetland Regula-
tion.  14 Mo Envtl L & Pol'y Rev 1, Fall 2006. 
   Centner. Enforcing Environmental Regulations: Concentrated Animal Feeding Operations.  69 Mo L Rev 697, Sum-
mer 2004. 
   Rizzardi.  Regulating Watershed Restoration: Why the Perfect Permit Is the Enemy of the Good Project.  27 Nova L 
Rev 51, Fall 2002. 
   Brautigam. Control Of Aquatic Nuisance Species Introductions Via Ballast Water In The United States: Is The Ex-
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A.In General 11. Activities requiring permit 12.--Disposal in wells 13.--Dredge and filling 14. Permit issuance 
15.--Public participation 16. Factors considered in issuance 17.--Guidelines under 33 USCS ß 1314 18. Tests used to 
determine compliance 19. Conditions included in permit 20.--Sewer hookup moratorium 21.--Removal of waste materi-
al 22.--Qualified personnel 23.--Discharge of pollutants 24.--Hook up to regional sewer facility 25.--Monitoring re-
quirement 26.--Joint and several liability 27. Discretion of Administrator 

B.Federal Permits 28. Generally 29. Amendment of permit 30. Exemptions 31.--Emergency discharge 32. Exten-
sion of deadline 33. Violations 34. Evidence of noncompliance 

C.State Permits 

1.In General 35. Generally 36. Jurisdiction to issue permit 37.--Jurisdiction over federal agencies 38. Amendment 
of permit 

2.Supervision by EPA 39. Permit contents and criteria 40. Enforcement of permit 41. Suspension of issuance of 
federal permits 42.--Acts continuing to require federal permit 43. Revocation of state permit program 

D.Review of Permits Issued 44. Review by EPA 45. Judicial review, generally 46.--EPA action or regulations 47. 
Review by federal court of state agency action 48.--Where EPA is involved 

III.PERMIT AS CONSTITUTING COMPLIANCE WITH OTHER ANTIPOLLUTION REQUIREMENTS 
49. Compliance with water quality standards 50.--State standards 51. Compliance with Refuse Act (33 USCS ß 407) 
 

I.IN GENERAL 1. Generally 

EPA under 33 USCS ß 1342, and not Secretary of Army under ß 1344, has authority over placement of fill material 
or water treatment ponds in small streams in state for disposal of waste associated with surface coal mining operations.  
West Virginia Coal Ass'n v Reilly (1991, CA4 W Va) 33 Envt Rep Cas 1353, 22 ELR 20092. 

EPA's June 12, 2006, storm water discharge rule, codified at 40 CFR ß 122.26, represents complete departure from 
its previous interpretation of what constitutes "contamination" under Clean Water Act (CWA), 33 USCS ß 1342(l)(2); 
as such, Ninth Circuit concludes that EPA's inconsistent and conflicting position regarding discharge of sediment-laden 
storm water from oil and gas construction sites causes its interpretation of amended 33 USCS ß 1342(l )(2), as reflected 
in storm water discharge rule, 40 CFR ß 122.26, to be arbitrary and capricious one. NRDC v United States EPA (2008, 
CA9) 526 F3d 591, 66 Envt Rep Cas 1948, 38 ELR 20126. 

Language of Federal Water Pollution Control Act makes it evident that federal program is not intended to pre-empt 
authority of state to issue permits for discharges into waters within a state, but rather to induce co-operation of states in 
establishment of program to be administered by states within certain federal guidelines with regard to uniform national 
standards.  State v Republic Steel Corp. (1973) 38 Ohio Misc 43, 67 Ohio Ops 2d 232, 311 NE2d 911. 

 2. Relationship with other laws, generally 

Environmental Protection Agency has no authority under Federal Water Pollution Control Act Amendments of 
1972 (33 USCS ßß 1251 et seq.) to regulate discharge into nation's waterways of nuclear waste materials subject to reg-
ulation by Atomic Energy Commission and its successors under Atomic Energy Act of 1954 (42 USCS ßß 2011 et 
seq.).  Train v Colorado Public Interest Research Group, Inc. (1976) 426 US 1, 48 L Ed 2d 434, 96 S Ct 1938, 8 Envt 
Rep Cas 2057, 6 ELR 20549. 

There was no body of federal common law to which private citizen could resort in seeking injunctive relief against 
stream pollution by sewage treatment plant operating under permit issued in accordance with FWPCA and authorization 
of EPA where (1) controversy was strictly local, (2) there was no claim of vindication of rights of another state and (3) 
there was no allegation of any interstate effect.  Committee for Consideration of Jones Falls Sewage System v Train 
(1976, CA4 Md) 539 F2d 1006, 9 Envt Rep Cas 1212, 6 ELR 20703 (criticized in Connecticut v Am. Elec. Power Co. 
(2009, CA2 NY) 582 F3d 309). 

United States government's action against cranberry farmers, alleging that they had discharged pollutants into fed-
erally-regulated waters without permit in violation of ß 301 and ß 502 of Clean Water Act, 33 USCS ßß 1311 and 1342, 
was remanded so that parties had opportunity to develop their positions in district court with awareness of jurisdictional 
standards applied by U.S. Supreme Court in Rapanos v. United States, 547 U.S., 126 S. Ct. 2208, 165 L. Ed. 2d 159 
(2006). United States v Johnson (2006, CA1 Mass) 467 F3d 56, 63 Envt Rep Cas 1289, 36 ELR 20218, cert den (2007, 
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US) 128 S Ct 375, 169 L Ed 2d 260, 66 Envt Rep Cas 1032 and (criticized in United States v Robison (2007, CA11 
Ala) 505 F3d 1208, 65 Envt Rep Cas 1385, 21 FLW Fed C 96). 

Issuance of NPDES permit by state pursuant to program structured under FWPCA does not constitute major federal 
action requiring preparation of EIS.  Chesapeake Bay Foundation, Inc. v Virginia State Water Control Bd. (1978, ED 
Va) 453 F Supp 122, 11 Envt Rep Cas 1897, 8 ELR 20664. 

Wastewaters discharged into company's holding ponds are regulated under 42 USCS ß 6903(27) rather than under 
33 USCS ß 1342, because wastewaters are "solid waste" under ß 6903(27); exclusion for point source discharges under 
ß 6903(27) is for those wastes actually discharged, as opposed to held in pond, and thus exclusion does not apply.  Unit-
ed States v Allegan Metal Finishing Co. (1988, WD Mich) 696 F Supp 275, 28 Envt Rep Cas 1581, 19 ELR 20148, app 
dismd without op (1989, CA6 Mich) 867 F2d 611. 

Loan made to defendant sewer authority did not fall within either exception to broad exemption for federal capitali-
zation loans from requirements of National Environmental Protection Act (NEPA); money for sewer pipeline project 
did not come through 33 USCS ß 1281 because program was no longer in existence, and issuance of National Pollutant 
Discharge Elimination System permit had been delegated to state under 33 USCS ß 1342, and state's decision did not 
fall within exception under 33 USCS ß 1371(c). Citizens Alert Regarding the Env't v United States EPA (2003, DC Dist 
Col) 259 F Supp 2d 9, claim dismissed, in part, affd, in part (2004, App DC) 102 Fed Appx 167, motion to strike den 
(2004, App DC) 2004 US App LEXIS 13228. 

Not all of provisions of Clean Water Act (CWA), 33 USCS ßß 1251 et seq., dropped out or were suspended upon 
approval of state permit program under CWA; claim that Secretary of West Virginia Department of Environmental Pro-
tection was discharging pollutants without permit retained its federal character notwithstanding state regulation of per-
mit program; as such, Ex parte Young exception to Eleventh Amendment was applicable, and Secretary was in violation 
of CWA. W. Va. Highlands Conservancy, Inc. v Huffman (2009, SD W Va) 651 F Supp 2d 512. 

Environmental Protection Agency's retention of veto power pursuant to 33 USCS ß 1342 over state-issued National 
Pollutant Discharge Elimination System permits does not constitute federal action requiring preparation of impact 
statement by EPA.  USEPA GCO 76-18. 

State issued National Pollutant Discharge Elimination System permits under 33 USCS ß 1342 are not federal per-
mits but state permits, thus they do not subject applicant to consistency requirements of 16 USCS ß 1456.  USEPA 
GCO 76-20. 

Because Federal Water Pollution Control Act (33 USCS ßß 1251 et seq.) applies to discharges from fixed platforms 
and from vessels or other floating craft while engaged in drilling and attached to ocean floor, and because there is strong 
Congressional intent expressed in FWPCA and Marine Protection Research and Sanctuaries Act of 1972 (33 USCS ßß 
1420, 1444 et seq.) that one or other but not both laws apply to same activity, only Federal Water Pollution Control Act 
should be relied upon to regulate discharges from these activities.  USEPA GCO 76-21. 

In case of disagreement between Administrator of EPA and Secretary of Army, Administrator has ultimate authori-
ty to determine whether discharge of solid waste in waters of United States requires NPDES permit or ß 404 permit.  
USEPA GCO 79-1. 

In case brought by landowner seeking compensation for taking, landowner's failure to comply with county's devel-
opment plan foreclosed his takings claim; landowner failed to establish sufficient nexus between federal Clean Water 
Act (33 USCS ßß 1251-1387), Coastal Zone Management Act (16 USCS ßß 1451-1464), and county's plan such that 
court should exclude evidence of county plan in determining pre-taking value of land. City Nat'l Bank v United States 
(1995) 33 Fed Cl 759. 

 3.--Administrative Procedure Act (5 USCS ßß 551 et seq.) 

Setting of effluent limitations in permits issued under 33 USCS ß 1342 is clearly "adjudicatory" in nature and re-
quires special protections of 5 USCS ßß 554, 556 and 557 notwithstanding that ß 1342(a)(1) requires only "opportunity 
for public hearing" and fails to specify that permit limitations must be "determined on the record"; NPDES permits is-
sued to oil company for certain onshore facilities would be required to provide that upsets beyond control of permit 
holder are not violations of permit standards since BPCTCA standards written into permits were written on basis of 97.5 
or 99 percent "confidence interval" and to require companies to meet standards 100 percent of time would exceed re-
quirements of Act.  Marathon Oil Co. v EPA (1977, CA9) 564 F2d 1253, 12 Envt Rep Cas 1098. 
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Proceedings for issuance of permit under 33 USCS ß 1342 are subject to 5 USCS ß 554 notwithstanding that words 
"on the record" are not used in conjunction with requirement for public hearing.  Seacoast Anti-Pollution League v 
Costle (1978, CA1) 572 F2d 872, 11 Envt Rep Cas 1358, 8 ELR 20207, cert den (1978) 439 US 824, 58 L Ed 2d 117, 
99 S Ct 94, 12 Envt Rep Cas 1081. 

Administrator's exercise of veto power under 33 USCS ß 1342(d) is subject to judicial review under Administrative 
Procedure Act; Administrator's exercise of veto power conferred by 33 USCS ß 1342(d) is contingent on antecedent 
formulation of guideline regulations under 33 USCS ß 1314(b) in conformity with rulemaking provisions of Adminis-
trative Procedure Act.  Washington v United States EPA (1978, CA9 Wash) 573 F2d 583, 11 Envt Rep Cas 1339, 8 
ELR 20314. 

Environmental Protection Agency's decision to grant permit to discharge pollutants is subject to procedural re-
quirements of 5 USCS ßß 556 and 557.  Gallagher & Ascher Co. v Simon (1982, CA7 Ill) 687 F2d 1067, 66 ALR Fed 
264. 

Because decision to approve application for industrial discharge under 33 USCS ß 1342 is essentially factual de-
termination, EPA need not provide notice and comment under 5 USCS ß 553.  Natural Resources Defense Council, Inc. 
v United States EPA (1992, CA9) 966 F2d 1292, 92 CDOS 4703, 92 Daily Journal DAR 7542, 22 ELR 20950, 34 Envt 
Rep Cas 2017. 

EPA regulation implementing NPDES which explicitly applies 5 USCS ß 558(c), allowing expired permit to con-
tinue when application for renewal has not been finally determined by agency, is upheld, despite claim that regulation 
implicitly extends Clean Water Act's deadline for best available technology, and fact that term of permit may not exceed 
5 years under Act, since EPA's lack of independent statutory power to extend permit is overbalanced by ß 558(c) and 
expired permit is continued, not by affirmative agency action, but by operation of law.  Natural Resources Defense 
Council, Inc. v U.S. EPA (1988, App DC) 859 F2d 156, 28 Envt Rep Cas 1401, 19 ELR 20016. 

33 USCS ß 1342 provisions for revocation of approval for National Pollutant Discharge Elimination System of 
state requires public hearing which can be typified as "adjudication" as term is defined in Administrative Procedure Act, 
and because this adjudication must be made on basis of hearing which is directly reviewable in Court of Appeals, 33 
USCS ß 1342 hearings must comply with formal adjudicatory procedures of 5 USCS ßß 554, 556, 557.  USEPA GCO 
78-7. 

 4.--Refuse Act (33 USCS ß 407) 

Fact that practical implementation of 1970 water quality limitations necessitated formal administrative permit pro-
gram is not sufficient reason to say that previous absence of such program rendered general prohibition of Refuse Act of 
1899 nugatory.  United States v United States Steel Corp. (1973, CA7 Ind) 482 F2d 439, 3 ELR 20388, cert den (1973) 
414 US 909, 38 L Ed 2d 147, 94 S Ct 229. 

Because difference between standards applied to defendants in Refuse Acts suits brought before enactment of Fed-
eral Water Pollution Control Act amendments which applied to other polluters was result of savings clause (note to 33 
USCS ß 1251), fact that Federal Water Pollution Control Act amendments standards were not applied in establishing 
effluent limitations did not result in defendants' being denied equal protection of the laws.  United States v Rohm & 
Haas Co. (1974, CA5 Tex) 500 F2d 167, 6 Envt Rep Cas 2016, 4 ELR 20738, cert den (1975) 420 US 962, 43 L Ed 2d 
439, 95 S Ct 1352, 7 Envt Rep Cas 1656. 

 5.--Relationship with other water pollution control provisions (33 USCS ßß 1251 et seq.) 

Failure to comply with order issued under state law, pursuant to 33 USCS ß 1342(b), relating to discharge of sew-
age effluent, cannot be based on failure to obtain federal funds, under 33 USCS ßß 1281 et seq., since subchapters II and 
III of Clean Water Act (33 USCS ßß 1251 et seq.), which comprehensively regulate grants for construction of treatment 
works and enforcement of orders for their construction, are not mutually dependent.  Mumford Cove Asso. v Groton 
(1986, CA2 Conn) 786 F2d 530, 24 Envt Rep Cas 1116, 4 FR Serv 3d 510, 16 ELR 20532. 

Deep well injection, although not endangering navigable waters nor drinking waters, is subject to Resource Con-
servation and Recovery Act not because dictionary requires court to distinguish between discharge and disposal, but 
because failure to make distinction would create senseless regulatory gap.  Inland Steel Co. v EPA (1990, CA7) 901 
F2d 1419, 31 Envt Rep Cas 1527, 20 ELR 20889, reh den, en banc (1990, CA7) 1990 US App LEXIS 9693. 
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Petition challenging ruling of EPA filed by Associations that represented certain oil and gas businesses was not ripe 
for review because EPA ruling was not final, ruling could inappropriately interfere with administrative action, EPA in-
dicated that it intended to examine further issues presented by 33 USCS ß 1342(l)(2), and associations would not have 
suffered significant hardship if court declined to supersede administrative process. Tex. Indep. Producers & Royalty 
Owners Ass'n v United States EPA (2005, CA5 Tex) 413 F3d 479, 60 Envt Rep Cas 1756, 35 ELR 20117, 161 OGR 
995. 

Plaintiff properly brought citizen suit under 33 USCS ß 1365 against mining company for alleged violations of 
Federal Water Pollution Control Act because plaintiff fulfilled notice and filing requirements of 33 USCS ß 
1319(g)(6)(B)(ii) before state instituted administrative enforcement proceedings under 33 USCS ß 1342 so that bar of ß 
1319(g)(6)(A) was inapplicable based on purpose of Act under 33 USCS ß 1251(a) and clear meaning of ß 
1319(g)(6)(B). Black Warrior Riverkeeper, Inc. v Cherokee Mining, LLC (2008, CA11 Ala) 548 F3d 986, 21 FLW Fed 
C 1253. 

Interrelationship of 33 USCS ßß 1311, 1314, and 1342, establishes that Administrator of Environmental Protection 
Agency had primary duty to publish 33 USCS ß 1314(b)(1)(A) guidelines by December 31, 1974.  Natural Resources 
Defense Council v Train (1974, App DC) 166 US App DC 312, 510 F2d 692, 7 Envt Rep Cas 1209, 5 ELR 20046. 

Various sections of Federal Water Pollution Control Act Amendments of 1972 supported contention of Deputy 
Administrator of Environmental Protection Agency that 33 USCS ß 1311 effluent limitations were intended to be prom-
ulgated as regulations apart from proceedings under 33 USCS ß 1342.  E. I. Du Pont de Nemours & Co. v Train (1974, 
WD Va) 383 F Supp 1244, 7 Envt Rep Cas 1065, 4 ELR 20855, affd (1975, CA4 Va) 528 F2d 1136, 8 Envt Rep Cas 
1506, 6 ELR 20117, affd (1977) 430 US 112, 51 L Ed 2d 204, 97 S Ct 965, 9 Envt Rep Cas 1753, 7 ELR 20191. 

Even if defendant's proposed injection disposal would constitute "discharge of a pollutant" within meaning of 33 
USCS ß 1311(a), defendant would not be in violation of any applicable provision within meaning of 33 USCS ß 
1319(a)(3) where effluent limitations under 33 USCS ß 1312 which might be applicable to defendant's organic chemical 
waste have not as yet been established nor has defendant's application for permit under 33 USCS ß 1342 been acted 
upon.  United States v GAF Corp. (1975, SD Tex) 389 F Supp 1379, 7 Envt Rep Cas 1581, 5 ELR 20581, 51 OGR 99 
(criticized in Sierra Club, Lone Star Chapter v Cedar Point Oil Co. (1996, CA5 Tex) 73 F3d 546, 41 Envt Rep Cas 
1897, 34 FR Serv 3d 874, 26 ELR 20522). 

Conditions and limitations contained in NPDES permits issued prior to taking of action implementing sections 
listed in 33 USCS ß 1342 may be enforced pursuant to 33 USCS ß 1319, notwithstanding language that civil actions 
may be brought against violators of "permit condition or limitation implementing any of (the listed) sections." United 
States v Cutter Laboratories, Inc. (1976, ED Tenn) 413 F Supp 1295, 9 Envt Rep Cas 1209, 6 ELR 20742. 

Reasonable interpretation of FWPCA requires that 33 USCS ßß 1311 and 1343 apply concurrently to all ocean pol-
lution within jurisdiction of Act; i.e., to obtain NPDES permit, ocean polluter must meet both technological require-
ments of ß 1311 and ocean degradation criteria of ß 1343.  Pacific Legal Foundation v Quarles (1977, CD Cal) 440 F 
Supp 316, 10 Envt Rep Cas 1369, 7 ELR 20653, affd (1980, CA9 Cal) 614 F2d 225, 14 Envt Rep Cas 1111, 10 ELR 
20271, cert den (1980) 449 US 825, 66 L Ed 2d 29, 101 S Ct 88, 14 Envt Rep Cas 2208. 

By virtue of 33 USCS ß 1311(a), making unlawful any discharge not authorized by, inter alia, 33 USCS ß 1342, 
which provides that compliance with permit issued pursuant to such section shall be deemed compliance for purposes of 
EPA enforcement and civil penalties and citizen suit provisions of Federal Water Pollution Control Act (33 USCS ßß 
1251 et seq.), violation of national pollutant discharge elimination system permit is, without more, violation of Act.  
Chesapeake Bay Foundation v Bethlehem Steel Corp. (1985, DC Md) 608 F Supp 440, 22 Envt Rep Cas 1894, 15 ELR 
20785. 

Environmental Protection Agency's (EPA) approval of state procedures for prevention of degradation of state's wa-
ter was arbitrary and capricious as to various aspects of state's procedures where there was not sufficient evidence in 
record explaining how tier 2 review, which was location-specific and required public participation, could be done at 
time general permit under ßß 402 or 404 of Clean Water Act, 33 USCS ß 1342, 1344, was issued, rather than at time 
new individual discharges were proposed. Ohio Valley Envtl. Coalition v Horinko (2003, SD W Va) 279 F Supp 2d 
732, 57 Envt Rep Cas 1639 (criticized in Ky. Waterways Alliance v Johnson (2006, WD Ky) 426 F Supp 2d 612). 

Environmental organization was not entitled to summary judgment on issue of liability on its claim that lumber 
companies violated 33 USCS ß 1342(p) part of Clean Water Act (CWA), 33 USCS ßß 1251 et seq., based on allegations 
that they failed to obtain permits for discharges of storm water; failure to apply for permit and discharging without per-
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mit did not give rise to cause of action under 33 USCS ß 1342(p); liability under CWA for discharges was appropriately 
brought under 33 USCS ß 1311. Envtl. Prot. Info. Ctr. v Pac. Lumber Co. (2007, ND Cal) 469 F Supp 2d 803, 64 Envt 
Rep Cas 1880, 37 ELR 20012. 

EPA could issue National Pollutant Discharge Elimination System permits pursuant to 33 USCS ß 1342 prior to 
promulgation of guidelines pursuant to 33 USCS ß 1314.  In re Marathon Oil Co. (1974) USEPA NPDES Permit Op 
No. 1. 

Under 33 USCS ßß 1318, 1342, EPA can impose NPDES permit requirements to conduct studies to determine type 
of technology necessary to reflect best available technology economically achievable for facility, even in absence of 
promulgated guidelines pertaining to specific point source category in question.  In re FMC Corp. (1976) USEPA 
NPDES Permit Op No. 39. 

 6.----Definitions 

Term "requirement," as used in 33 USCS ß 1323, providing, in part, that federal agencies, in the discharge of pollu-
tants, shall comply with federal and state "requirements," refers principally to "condition," as this term is used in paren-
thetical expression in 33 USCS ß 1365(f)(6), defining phrase "effluent standard or limitations under this Act" as mean-
ing permit or condition of certification under 33 USCS ß 1342 (including requirement applicable by reason of ß 1323 of 
this Act); authority of EPA to require permits for discharge of water pollutants rests alone on 33 USCS ß 1342 and does 
not rest on 33 USCS ß 1311(a), which simply makes it "unlawful" for any person not to have required permit; fact that 
federal agencies, departments, and instrumentalities are not "persons" within meaning of ß 1311(a) as this term is de-
fined in 33 USCS ß 1362(5) does not mean either that federal dischargers are not required to secure permits, or that their 
obligation to secure permit derives from different provision of FWPCA; federal discharger without permit is no less out 
of compliance with ß 1342 than nonfederal discharger, however federal discharge is not "unlawful;" 33 USCS ß 1319, 
which provides for federal enforcement of FWPCA, mirrors this differing treatment, in ß 1311(a), of federal and non-
federal sources.  EPA v California (1976) 426 US 200, 96 S Ct 2022, 48 L Ed 2d 578, 8 Envt Rep Cas 2089, 6 ELR 
20563 (superseded by statute as stated in United States v Pennsylvania Environmental Hearing Bd. (1978, CA3 Pa) 584 
F2d 1273, 8 ELR 20689) and (superseded by statute as stated in United States v Puerto Rico (1983, CA1 Puerto Rico) 
721 F2d 832, 20 Envt Rep Cas 1189, 14 ELR 20003) and (superseded by statute as stated in Parola v Weinberger (1988, 
CA9 Cal) 848 F2d 956, 27 Envt Rep Cas 2081, 34 CCF P 75501, 18 ELR 20882) and (superseded by statute as stated in 
United States v Air Pollution Control Bd. of Tennessee Dep't of Health & Environment (1990, MD Tenn) 31 Envt Rep 
Cas 1492) and (superseded by statute as stated in Ohio v United States Dep't of Energy (1990, CA6 Ohio) 904 F2d 
1058, 31 Envt Rep Cas 1448, 20 ELR 20953) and (superseded by statute as stated in Sierra Club v Lujan (1991, CA10 
Colo) 931 F2d 1421, 33 Envt Rep Cas 1014, 21 ELR 21195). 

In dispute regarding whether pump station, which emptied water from canal into water conservation area, required 
discharge permit, Court determined that definition of " 'discharge of pollutant'" contained in 33 USCS ß 1362(12) in-
cludes within its reach point sources that do not themselves generate pollutants. S. Fla. Water Mgmt. Dist. v Mic-
cosukee Tribe of Indians (2004) 541 US 95, 124 S Ct 1537, 158 L Ed 2d 264, 58 Envt Rep Cas 1001, 34 ELR 20021, 17 
FLW Fed S 195, reh den (2004) 541 US 1057, 124 S Ct 2198, 158 L Ed 2d 758 and appeal after remand, dismd (2009, 
CA11 Fla) 559 F3d 1191, 21 FLW Fed C 1563. 

 7.----Guidelines 

Permit-issuing authority is to follow guidelines promulgated under 33 USCS ß 1314(b) and is not to refer to inde-
pendent regulations promulgated under 33 USCS ß 1311; Court of Appeal's holding that EPA lacks power to promul-
gate effluent limitations by regulation under 33 USCS ß 1311 is not inconsistent with other provisions of Act and does 
not render them meaningless.  CPC International, Inc. v Train (1975, CA8) 515 F2d 1032, 7 Envt Rep Cas 1887, 5 ELR 
20392. 

Pursuant to 33 USCS ß 1311(b)(2)(F), which requires EPA to promulgate BAT-based effluent limitation guidelines 
for nonconventional pollutants no later than July 1, 1987, EPA can impose BAT limitation on nonconventional pollu-
tants on case-by-case basis, under 33 USCS ß 1342(a)(1), until guidelines are promulgated.  American Petroleum Insti-
tute v Environmental Protection Agency (1986, CA5) 787 F2d 965, 24 Envt Rep Cas 1233, 16 ELR 20610, 89 OGR 8. 

 8.----Permit requirement 

Discharge of pollutants by individuals who had never obtained or applied for permit was unlawful under 33 USCS 
ß 1311(a) even though no effluent standards were applicable to them.  United States v Frezzo Bros. (1979, CA3 Pa) 602 
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F2d 1123, 13 Envt Rep Cas 1403, 9 ELR 20556, 53 ALR Fed 469, cert den (1980) 444 US 1074, 62 L Ed 2d 756, 100 S 
Ct 1020, 14 Envt Rep Cas 1033. 

Exemption from permit requirement for construction of fish ponds, under 33 USCS ß 1342, where ponds produce 
less than 100,000 pounds of fish per year, does not exempt pond from permit requirement, under 33 USCS ß 1344, 
where pond lies in wetlands area.  Conant v United States (1986, CA11 Fla) 786 F2d 1008, 24 Envt Rep Cas 1343, 16 
ELR 20453 (criticized in FD&P Enters. v United States Army Corps of Eng'rs (2003, DC NJ) 239 F Supp 2d 509, 33 
ELR 20140). 

Environmental Protection Agency erred by denying environmental groups' petition to review National Pollution 
Discharge Elimination System permit issued under Clean Water Act, 33 USCS ß 1342, allowing mining company to 
discharge toxic levels of copper into already toxic creek; under 40 C.F.R. ß 122.4(i), no permit could issue because new 
discharge would contribute to violation of water quality standards set forth in 33 USCS ß 1251(a)(3). Friends of Pinto 
Creek v United States EPA (2007, CA9) 504 F3d 1007, 65 Envt Rep Cas 1289, 37 ELR 20255, cert den (2009, US) 129 
S Ct 896, 173 L Ed 2d 106, 68 Envt Rep Cas 1480. 

Violation of permit application regulations was not within purview of 33 USCS ß 1319(g)(1)(A) (unless there was 
"discharge of any pollutant," there was no violation of Clean Water Act, and point sources were, accordingly, neither 
statutorily obligated to comply with Environmental Protection Agency regulations for point source discharges, nor were 
they statutorily obligated to seek or obtain National Pollution Discharge Elimination System permit), court vacated or-
der assessing civil penalty primarily on petitioner company's complete failure to apply for its storm water permit prior to 
starting construction, and remanded to agency for redetermination of amount of penalty. Serv. Oil v United States EPA 
(2009, CA8) 590 F3d 545. 

Where logging company's runoff system utilized kind of conduits and channels embraced by ß 502(14) of Clean 
Water Act (CWA), 33 USCS ß 1362(14) pollution sources are definitively "point sources;" Environmental Protection 
Agency may not alter this categorization and 40 C.F.R. ß 122.27 does not--and cannot--absolve silvicultural businesses 
of CWA's "point source" requirements and neither does ß 402(p) of Clean Water Act, 33 USCS ß 1342(p). Envtl. Prot. 
Info. Ctr. v Pac. Lumber Co. (2004, ND Cal) 301 F Supp 2d 1102, 58 Envt Rep Cas 1523 (criticized in Conservation 
Law Found. v Hannaford Bros. Co. (2004, DC Vt) 327 F Supp 2d 325). 

Environmental organization's Clean Water Act (CWA), 33 USCS ßß 1251 et seq., suit was not moot because log-
ging company's persistent representations that its operations did not require National Pollutant Discharge Elimination 
System permit suggested that there was likelihood that company would resume challenged activity, procurement of state 
general permit, without more, was not sufficient to establish that present action was moot, and if organization were to 
prevail imposition of civil penalties under 33 USCS ß 1319 could serve as powerful deterrent. Envtl. Prot. Info. Ctr. v 
Pac. Lumber Co. (2006, ND Cal) 430 F Supp 2d 996. 

 9.----Remedies 

Federal Water Pollution Control Act (33 USCS ßß 1251 et seq.) does not require District Court to enjoin immedi-
ately all discharges that do not comply with Act's permit requirements, but rather allows District Court to order relief 
considered necessary to secure prompt compliance with Act, such relief including, but not being limited to, order of 
immediate cessation.  Weinberger v Romero-Barcelo (1982) 456 US 305, 72 L Ed 2d 91, 102 S Ct 1798, 17 Envt Rep 
Cas 1217, 12 ELR 20538. 

No federal cause of action in favor of persons seeking to challenge state agency's decisions regarding NPDES per-
mit applications is implied under Federal Water Pollution Control Act (33 USCS ßß 1251 et seq.).  Chesapeake Bay 
Foundation, Inc. v Virginia State Water Control Bd. (1980, ED Va) 495 F Supp 1229, 17 Envt Rep Cas 1622, 11 ELR 
20058. 

 10. Practice and procedure 

Where labor organization alleged that defendants violated Clean Water Act by discharging polluted water without 
permit, organization established statutory standing, original complaint was filed before violation was allegedly rectified 
by receipt of permit. Bldg. & Constr. Trades Council of Buffalo v Downtown Dev., Inc. (2006, CA2 NY) 448 F3d 138, 
62 Envt Rep Cas 1385. 

Where labor organization alleged that defendants violated Clean Water Act by discharging polluted water without 
permit, it could not be determined that claims were mooted by receipt of permit, because it was unclear whether permit 
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allegedly obtained covered areas where alleged violations had been occurring, and claim for civil penalties remained. 
Bldg. & Constr. Trades Council of Buffalo v Downtown Dev., Inc. (2006, CA2 NY) 448 F3d 138, 62 Envt Rep Cas 
1385. 

EPA's duty under 33 USCS ß 1342(d)(4), 40 CFR ßß 123.24, 123.44(h)(2), and Fla. Admin. Code Ann. R. 62-
620.510 was discretionary, and thus, district court lacked jurisdiction under citizen-suit provision of Clean Water Act, 
33 USCS ß 1365(a)(2), to compel EPA to take over permitting process from State of Florida with regard to mill's re-
quest for permit to discharge water into estuary. Sierra Club v United States EPA (2007, DC Dist Col) 475 F Supp 2d 
29, 37 ELR 20055. 

Plaintiffs' property received large quantity of sediment and cleanup caused economic loss, these injuries were 
traceable to defendant adjoining landowner, who had released storm water onto plaintiffs' property, and injuries were 
fairly redressable, so plaintiffs had standing under Clean Water Act (CWA) to pursue citizen suit as to state instream 
water quality standard violation claims adopted under CWA. New Manchester Resort & Golf, LLC v Douglasville 
Dev., LLC (2010, ND Ga) 734 F Supp 2d 1326. 

II.PERMITS 

A.In General 11. Activities requiring permit 

Construing "discharge" in accordance with its ordinary or natural meaning--when applied to water, "flowing or is-
suing out"--plaintiff processing plant owner's operation of dam to produce hydroelectricity could result in discharge into 
navigable waters, and thus, he was required to obtain state certification under ß 401 of Clean Water Act, 33 USCS ß 
1341; Court noted that understanding that something had to be added in order to implicate ß 402 of Clean Water Act, 33 
USCS ß 1342, did not explain what sufficed for "discharge" under 33 USCS ß 1341. S. D. Warren Co. v Me. Bd. of 
Envtl. Prot. (2006) 547 US 370, 126 S Ct 1843, 164 L Ed 2d 625, 62 Envt Rep Cas 1257, 19 FLW Fed S 193, 17 ALR 
Fed 2d 807. 

EPA Administrator, as incident to his power under 33 USCS ß 1342(a) to issue permits authorizing discharge of 
pollutants into surface waters, does not have authority to place conditions in such permits that control disposal of waste 
into deep wells.  Exxon Corp. v Train (1977, CA5) 554 F2d 1310, 10 Envt Rep Cas 1289, 7 ELR 20594. 

Concentrated Animal Feeding Operation Rule (CAFO Rule), codified at 40 C.F.R. pts. 9, 122, 123, 412, violates 
statutory scheme under 33 USCS ßß 1311(a), (e), 1342(a)(1), (b), 1362(12), part of Clean Water Act, 33 USCS ßß 1251 
et seq.; it imposes obligations on all Concentrated Animal Feeding Operations (CAFO) regardless of whether or not 
they have, in fact, added any pollutants to navigable waters, that is, discharged any pollutants; after all, 40 C.F.R. ß 
122.23(d), (f) demands that every CAFO owner or operator either apply for permit--and comply with effluent limita-
tions contained in permit--or affirmatively demonstrate that no permit is needed because there is "no potential to dis-
charge"; Act gives EPA jurisdiction to regulate and control only actual discharges--not potential discharges, and certain-
ly not point sources themselves. Waterkeeper Alliance, Inc. v United States EPA (2005, CA2) 399 F3d 486, 59 Envt 
Rep Cas 2089, 35 ELR 20049, amd (2005, CA2) 2005 US App LEXIS 6533. 

If defendant landowner's mine shaft, which was admittedly point source, was "discharging" pollutants, it was liable 
in citizen's suit filed by plaintiff environmental groups for violating 33 USCS ßß 1311(a), 1342, part of Clean Water 
Act, 33 USCS ßß 1251 et seq., whether or not landowner had caused discharge, but due to fact issues on whether shaft's 
pollutants were discharged into creek, summary judgment had been improper. Sierra Club v El Paso Gold Mines (2005, 
CA10 Colo) 421 F3d 1133, 61 Envt Rep Cas 1274, 35 ELR 20175, reh gr, in part, reh den, in part, corrected (2005, 
CA10) 2005 US App LEXIS 22955 and cert den, motion gr (2006) 547 US 1065, 126 S Ct 1653, 164 L Ed 2d 411, 62 
Envt Rep Cas 2088. 

Appellate court affirmed district court's finding that discharge of turbid water from Shandaken Tunnel into creek 
qualified as "discharge of any pollutant" under 33 USCS ß 1311(a) which was defined as "any addition of any pollutant 
to navigable waters from any point source", 33 USCS ß 1362(12), that required City of New York to obtain National 
Pollutant Discharge Elimination System permit because at bottom, City's arguments for reconsideration of court's hold-
ing were simply embellishments of those made in previous case and meaning of word "addition" had not changed; nei-
ther those arguments nor any intervening developments led court to conclude that its earlier holding was reached in er-
ror or should otherwise be modified. Catskill Mts. Chapter of Trout Unlimited, Inc. v City of New York (2006, CA2 
NY) 451 F3d 77, 62 Envt Rep Cas 1737, 36 ELR 20111, cert den (2007) 549 US 1252, 127 S Ct 1373, 167 L Ed 2d 
160, 64 Envt Rep Cas 1672. 
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40 CFR ß 122.1(b)(2)'s exclusion of septic systems did not diminish ß 122.1(b)(1)'s applicability and septic systems 
could be point sources that discharged pollutants under ß 122.1(b)(1); thus, indictment against defendants, corporate 
developer, its two principals, and engineer, stated offense and convictions for violations of Clean Water Act under 33 
USCS ßß 1319(c)(2)(A), 1342, 1344, 1362(7), (14), were affirmed. United States v Lucas (2008, CA5 Miss) 516 F3d 
316, 66 Envt Rep Cas 1778, 38 ELR 20041, reh, en banc, den (2008, CA5) 2008 US App LEXIS 11529 and cert den 
(2008, US) 129 S Ct 116, 172 L Ed 2d 36, 67 Envt Rep Cas 1768. 

EPA acted ultra vires in promulgating 40 CFR ß 122.3(a) with regard to exempting certain marine activities from 
Clean Water Act's discharge permit requirements, and EPA's denial of plaintiffs' petition requesting repeal of ß 122.3(a) 
was not in accordance with law; Congress expressed plain intent to require permits in any situation of pollution from 
point sources and EPA failed to satisfy its burden of proof with regard to its argument that Congress acquiesced to 
EPA's interpretation of CWA. Northwest Envtl. Advocates v EPA (2008, CA9 Cal) 537 F3d 1006, 67 Envt Rep Cas 
1748, 2008 AMC 2459, 38 ELR 20183. 

Logging companies were subject to permitting requirements for discharge of stormwater runoff from logging roads 
since discharges associated with industrial activity were not exempted from permitting process under 33 USCS ß 
1342(p)(2)(B), logging operations were within broad definition of industrial activity, and runoff was from immediate 
access roads primarily dedicated to industrial activity of logging. Northwest Envtl. Def. Ctr. v Brown (2010, CA9 Or) 
617 F3d 1176, 40 ELR 20221. 

Hauler of waste is in violation of 33 USCS ßß 1311(a) and 1342 by permitting discharge of pollutants from his la-
goon into nearby stream without permit, despite hauler's assertion that overflow was not from "point source," where (1) 
overflow from discernible, confined and discrete conveyance constituted "point source" and (2) even though hauler did 
not intend for discharge to occur, Clean Water Act is strict liability statute.  Fishel v Westinghouse Electric Corp. (1986, 
MD Pa) 640 F Supp 442, 24 Envt Rep Cas 1632, 16 ELR 20634. 

National Pollutant Discharge Elimination System (NPDES) program does not apply to groundwater, but that ques-
tion will be sent to Ninth Circuit for immediate appeal, even though some provisions of Clean Water Act (33 USCS ßß 
1251 et seq.) refer to groundwater and some courts have held that discharges of pollutants through hydrologically con-
nected groundwater are subject to permit requirement, because ß 1342, which establishes NPDES permitting system, 
makes no reference to groundwater, and surface water/groundwater distinction has been in place in Oregon for more 
than 2 decades. Umatilla Waterquality Protective Ass'n v Smith Frozen Foods (1997, DC Or) 962 F Supp 1312, 44 Envt 
Rep Cas 1385, 27 ELR 21411 (criticized in Aiello v Town of Brookhaven (2001, ED NY) 136 F Supp 2d 81, 52 Envt 
Rep Cas 2111) and (criticized in Idaho Rural Council v Bosma (2001, DC Idaho) 143 F Supp 2d 1169, 53 Envt Rep Cas 
1145) and (criticized in Coldani v Hamm (2007, ED Cal) 66 Envt Rep Cas 1069). 

No permits were required for new landowners' realignment and use of access roads for farming purposes, where in-
terpreting agricultural activity to include road construction and maintenance is consistent with other provisions of Clean 
Water Act (33 USCS ßß 1251 et seq.), because court finds that Congress intended to extend exception for road construc-
tion to farm access roads. Na Mamo O 'Aha'ino v Galiher (1998, DC Hawaii) 28 F Supp 2d 1258, 47 Envt Rep Cas 
1972, request den, reconsideration den (1999, DC Hawaii) 60 F Supp 2d 1058. 

National Pollutant Discharge Elimination System permit is required for county's stormwater discharge, even though 
county argues that it is excepted from requirement pursuant to 33 USCS ß 1342(p)(1)(D), where EPA and DOE have 
independently determined that county is subject to permit requirement, and county has now applied for permit, because 
any argument that county still has with necessity for permit should be taken up with agencies. Waste Action Project v 
Clark County (1999, WD Wash) 45 F Supp 2d 1049, 49 Envt Rep Cas 1071, 29 ELR 21332. 

In action by environmental organization and its members against city, mayor, and city officials for violations of 33 
USCS ßß 1311, 1342 and Ohio Rev. Code Ann. ß 6111 et seq., motions to dismiss filed by city, mayor, and city offi-
cials under Fed. R. Civ. P. 12(b)(1) were granted because: (1) notice letter by organization and members regarding al-
leged violations of first city permit failed to strictly comply with requirements of 33 USCS ß 1365(b) and 40 C.F.R. ß 
135.3(a) in that notice letter failed to indicate dates or specific locations of alleged improper discharges and failed to 
specify manner in which permit was alleged to have been violated; (2) notice letter by organization and members re-
garding alleged violations of second city permit was insufficient under 33 USCS ß 1365(b) and 40 C.F.R. ß 135.3(a) 
because it provided no indication of which of multiple paragraphs of permit were alleged to have been violated, or ac-
tivity alleged to constitute violation; and (3) neither of notice letters provided sufficient information for recipients to 
determine full name, address, and telephone number of persons giving notice. Sierra Club v City of Columbus (2003, 
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SD Ohio) 282 F Supp 2d 756, 57 Envt Rep Cas 1238 (criticized in Carney v Gordon County (2006, ND Ga) 63 Envt 
Rep Cas 1907). 

Environmental organization's allegations that lumber company used myriad of unpermitted culverts, drainage 
ditches, and other "point source"-like conduits to discharge stormwater and pollutants was sufficient to state claim under 
CWA, 33 USCS ßß 1251 et seq. Envtl. Prot. Info. Ctr. v Pac. Lumber Co. (2004, ND Cal) 301 F Supp 2d 1102, 58 Envt 
Rep Cas 1523 (criticized in Conservation Law Found. v Hannaford Bros. Co. (2004, DC Vt) 327 F Supp 2d 325). 

Where existing regulations did not require storm drain owners to obtain National Pollution Discharge Elimination 
System (NPDES) permit, owners did not violate Clean Water Act (CWA), 33 USCS ßß 1251-1387, by discharging pol-
lutants through storm drain system without permit; CWA ß 402 (33 USCS ß 1342) could not be interpreted to require 
NPDES permits for all stormwater discharges notwithstanding regulations or individual determinations issued (or not 
issued) by Environmental Protection Agency (EPA) or authorized state agencies, and CWA did not provide court with 
authority, independent of EPA and state agency, to designate stormwater discharges as requiring NPDES permits. Con-
servation Law Found. v Hannaford Bros. Co. (2004, DC Vt) 327 F Supp 2d 325, affd (2005, CA2 Vt) 139 Fed Appx 
338. 

While plaintiffs offered evidence showing that surface water connection did at times exist in support of their claim 
of alleged violations of 33 USCS ß 1342, by operation of gun club's outdoor rifle and handgun range, they offered no 
evidence demonstrating continuous connection between club's wetland and cove or river such that there existed no clear 
demarcation between waters and wetlands therefore, club was entitled to summary judgment. Simsbury-Avon Pres. 
Soc'y, LLC v Metacon Gun Club, Inc. (2007, DC Conn) 472 F Supp 2d 219, 64 Envt Rep Cas 2081, 37 ELR 20038, 
affd (2009, CA2 Conn) 575 F3d 199, 69 Envt Rep Cas 1187. 

State agency, West Virginia Department of Environmental Protection, that had become operator by default of for-
mer mine sites that were discharging pollutants without effective National Pollution Discharge Elimination System 
permit was enjoined from further discharges and required to apply for permit under Clean Water Act, 33 USCS ßß 1251 
et seq. W. Va. Highlands Conservancy. Inc. v Huffman (2009, ND W Va) 588 F Supp 2d 678. 

EPA cannot require discharger through National Pollutant Discharge Elimination System permit to remove deposits 
of sludge or silt in navigable water where deposits were result of discharges occurring prior to 1970, either prior to issu-
ance of permit or subsequent to issuance of permit.  In re Bristol County Water Co. (1976) USEPA NPDES Permit Op 
No. 40. 

Since industrial users of privately owned treatment works are subject to National Pollutant Discharge Elimination 
System permit requirements of 33 USCS ß 1342 and may be made parties to joint permit together with privately owned 
works, permit conditions and requirements contained in such permit may therefore apply directly to industrial users as 
well as to treatment works so long as such conditions are rationally related to assured compliance with effluent limita-
tions which apply to pollutants which are ultimately discharged into navigable waters.  In re Friendswood Development 
Co. (1976) USEPA NPDES Permit Op No. 43. 

Effluent limitation regulations promulgated for particular point source category under 33 USCS ßß 1311, 1314 can 
only be applied in National Pollutant Discharge Elimination System permit to that portion of effluent being discharged 
into navigable waters; such discharge can be subjected to controls in NPDES permit.  In re Borden, Inc. (1977) USEPA 
NPDES Permit Op No. 56. 

Illinois Pollution Control Board rule stating that discharge of any pollutant subject to federal or state regulation is 
unlawful unless discharge is specifically authorized in permit was consistent with FWPCA notwithstanding petitioner's 
argument that FWPCA does not require permit so long as discharge complies with applicable effluent limitations and no 
aquaculture or dredging or fill disposal project is involved.  Peabody Coal Co. v Illinois Pollution Control Bd. (1976, 
5th Dist) 36 Ill App 3d 5, 344 NE2d 279. 

Application for variance from state pollution control regulation pertaining to mercury discharges to public sewer 
systems was properly treated as one not requiring NPDES permit since NPDES permit is not required for industrial dis-
charges to publicly owned sewage treatment plants, even though such permit may be required for discharges by the pub-
licly owned treatment plant itself and even though discharges by industrial user may be subject to Federal pre-treatment 
standards.  Monsanto Co. v Illinois Pollution Control Bd. (1976, 5th Dist) 39 Ill App 3d 333, 350 NE2d 289, revd on 
other grounds (1977) 67 Ill 2d 276, 10 Ill Dec 231, 367 NE2d 684, 8 ELR 20016. 
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To discharge heated water and waste into Atlantic Ocean from Seabrook facility (New Hampshire) public service 
company would need both permit from Water Supply and Pollution Control Commission, and finding from Site Evalua-
tion Committee that discharge would not adversely affect water quality.  Society for Protection of N.H. Forests v Site 
Evaluation Comm. (1975) 115 NH 163, 337 A2d 778. 

 12.--Disposal in wells 

33 USCS ß 1342(a)(3) and (b) authorizes EPA to regulate disposal of pollutants into deep wells, at least when regu-
lation is undertaken in conjunction with limitations on permittee's discharges into surface waters.  United States Steel 
Corp. v Train (1977, CA7 Ill) 556 F2d 822, 10 Envt Rep Cas 1001, 7 ELR 20419. 

Disposal of pollutants into wells is subject to regulation through conditions in National Pollutant Discharge Elimi-
nation System permit.  In re E. I. duPont de Nemours & Co. (1975) USEPA NPDES Permit Op No. 6; In re Jones & 
Laughlin Steel Corp. (1975) USEPA NPDES Permit Op No. 8; In re Bethlehem Steel Corp. (1975) USEPA NPDES 
Permit Op No. 18. 

 13.--Dredge and filling 

Decisions upholding Army Corps of Engineers Clean Water Act (CWA) jurisdiction over dredging and filling wet-
lands with hydrological connections with adjacent navigable waters were vacated, as phrase "waters of U.S." in CWA 
included only relatively permanent, standing or continuously flowing bodies of water forming geographic features; cas-
es were remanded for further proceedings to determine whether ditches or man-made drains near each wetland were 
"waters" in ordinary sense of containing relatively permanent flow, and whether wetlands in question were adjacent to 
these waters in sense of possessing continuous surface connection that created boundary-drawing problem addressed in 
Riverside Bayview. Rapanos v United States (2006) 547 US 715, 126 S Ct 2208, 165 L Ed 2d 159, 62 Envt Rep Cas 
1481, 19 FLW Fed S 275 (criticized in Northwest Bypass Group v United States Army Corps of Eng'rs (2007, DC NH) 
470 F Supp 2d 30, 65 Envt Rep Cas 1070, 37 ELR 20013) and on remand, remanded (2007, CA6) 217 Fed Appx 431, 
2007 FED App 116N. 

Slurry (gold mining waste) that company wished to discharge into lake was defined by regulation (40 CFR ß 232.2) 
as "fill material," and thus, company properly obtained discharge permit from U.S. Army Corps of Engineers (Corps) 
under ß 404 of Clean Water Act (CWA) (33 USCS ß 1344), rather than from EPA under ß 402 of CWA (33 USCS ß 
1342); as Corps had authority to issue such permit, EPA was not allowed regulate as well. Coeur Alaska, Inc. v South-
east Alaska Conservation Council (2009, US) 129 S Ct 2458, 174 L Ed 2d 193, 68 Envt Rep Cas 1513, 21 FLW Fed S 
973, on remand, remanded (2009, CA9 Alaska) 580 F3d 873. 

Dredged spoil is not regulated under NPDES whether NPDES permit program is administered by EPA pursuant to 
33 USCS ß 1342(a) or by state pursuant to ß 1342(b); state-administered NPDES permit programs, as well as EPA-
administered NPDES programs are limited by exceptions delineated in ß 1342(a)(1).  Minnesota by Spannaus v Hoff-
man (1976, CA8 Minn) 543 F2d 1198, 9 Envt Rep Cas 1353, 7 ELR 20066, cert den and app dismd (1977) 430 US 977, 
52 L Ed 2d 373, 97 S Ct 1672, 9 Envt Rep Cas 2073. 

Secretary of Army and Corps of Engineers were not exempt from permit issuance requirements of Federal Water 
Pollution Control Amendments because (1) 33 USCS ß 1371(a) could not be read so broadly as to exempt Secretary and 
Corps from permit issuance requirements for all Corps projects affecting navigation and (2) requirement of obtaining 
permit under 33 USCS ß 1344 for discharge of dredge materials in navigable waters, after notice and opportunity for 
public hearings, cannot be said to "affect or impair" authority of Secretary of Army to maintain navigation.  Save Our 
Sound Fisheries Asso. v Callaway (1974, DC RI) 387 F Supp 292, 7 Envt Rep Cas 1445, 4 ELR 20437. 

Army Corps of Engineers' refusal to issue plaintiff permit for dredging and filling of land was not "taking" where, 
although plaintiff complied with state law requiring riparian land owners seeking to reclaim land lost through erosion to 
apply for coastal use permit, plaintiff did not pursue renewal when permit expired despite Corps's notice that permit had 
expired; by not renewing permit, plaintiff extinguished its compensable interest.  Plantation Landing Resort v United 
States (1993) 30 Fed Cl 63, 24 ELR 20185, affd without op (1994, CA FC) 39 F3d 1197, reported in full (1994, CA FC) 
1994 US App LEXIS 28475 and reh den (1994, CA FC) 1994 US App LEXIS 32670 and cert den (1995) 514 US 1095, 
131 L Ed 2d 744, 115 S Ct 1822. 

 14. Permit issuance 
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ß 1370.  State authority  
 
Except as expressly provided in this Act [33 USCS ßß 1251 et seq.], nothing in this Act [33 USCS ßß 1251 et seq.] shall 
(1) preclude or deny the right of any State or political subdivision thereof or interstate agency to adopt or enforce (A) 
any standard or limitation respecting discharges of pollutants, or (B) any requirement respecting control or abatement of 
pollution; except that if an effluent limitation, or other limitation, effluent standard, prohibition, pretreatment standard, 
or standard of performance is in effect under this Act [33 USCS ßß 1251 et seq.], such State or political subdivision or 
interstate agency may not adopt or enforce any effluent limitation, or other limitation, effluent standard, prohibition, 
pretreatment standard, or standard of performance which is less stringent than the effluent limitation, or other limitation, 
effluent standard, prohibition, pretreatment standard, or standard of performance under this Act [33 USCS ßß 1251 et 
seq.]; or (2) be construed as impairing or in any manner affecting any right or jurisdiction of the States with respect to 
the waters (including boundary waters) of such States. 
 
HISTORY:  
   (June 30, 1948, ch. 758, Title V, ß 510, as added, Oct. 18, 1972, P.L. 92-500, ß 2, 86 Stat. 893.) 
 
NOTES: 
 
Code of Federal Regulations: 
   Environmental Protection Agency--Construction and development point source category, 40 CFR 450.1 et seq. 
  
 
 
Related Statutes & Rules: 
   Declaration of policy that states retain primary responsibilities and rights, 33 USCS ß 1251. 
   Congressional consent to interstate pollution control agreements, 33 USCS ß 1253. 
   This section is referred to in 33 USCS ßß 1311, 1342. 
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Federal Procedure:  
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   Janisch. Scope of Federal Jurisdiction under Section 404 of the Clean Water Act: Rethinking "Navigable Waters" af-
ter Rapanos v. United States.  11 U. Denv Water L Rev 91, Fall 2007. 
   Adler. Watersheds and the Integration of U.S. Water Law and Policy: Bridging the Great Divides.  25 Wm & Mary 
Envtl L & Pol'y Rev 1, Fall 2000. 
 
 
Interpretive Notes and Decisions: 
 1. Generally 2. Applicability of state law to Federal agencies 3. Validity of state regulations and standards 4.--Stricter 
regulations or standards 5.--Effect of Federal permit 6. Actions to enforce state law 7.--Stay of action pending Federal 
action 
 

 1. Generally 
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1972 Amendments of Federal Water Pollution Control Act clearly shows that Congress in no way intended to de-
stroy any remedies available to state prior to passage of 1972 Amendments.  Illinois ex rel. Scott v Milwaukee (1973, 
ND Ill) 366 F Supp 298, 5 Envt Rep Cas 2018, 4 ELR 20045, injunction gr (1973, ND Ill) 1973 US Dist LEXIS 15607. 

 2. Applicability of state law to Federal agencies 

In conducting dredging operations in navigable waters, Corps of Engineers is required neither to obtain state 
NPDES permit nor to conform to state's water quality standards and effluent limitations.  Minnesota by Spannaus v 
Hoffman (1976, CA8 Minn) 543 F2d 1198, 9 Envt Rep Cas 1353, 7 ELR 20066, cert den and app dismd (1977) 430 US 
977, 52 L Ed 2d 373, 97 S Ct 1672, 9 Envt Rep Cas 2073. 

 3. Validity of state regulations and standards 

Construing "discharge" in accordance with its ordinary or natural meaning--when applied to water, "flowing or is-
suing out"--plaintiff processing plant owner's operation of dam to produce hydroelectricity could result in any discharge 
into navigable waters, and thus, he was required to obtain state certification under ß 401 of Clean Water Act, 33 USCS 
ß 1341; Court noted that concerns of state--that dams caused long stretches of natural river bed to be essentially dry and 
thus unavailable as habitat for indigenous populations of fish and other aquatic organisms--were changes in river that 
fell within state's legitimate legislative business. S. D. Warren Co. v Me. Bd. of Envtl. Prot. (2006) 547 US 370, 126 S 
Ct 1843, 164 L Ed 2d 625, 62 Envt Rep Cas 1257, 19 FLW Fed S 193, 17 ALR Fed 2d 807. 

Objective of ordinance of city of Chicago banning use of detergents was prevention and elimination of nuisance al-
gae and was environmental objective toward which local legislation may properly be aimed; although there is federal 
intervention in this general area such intervention did not prevent local attempt to deal with one of country's most im-
mediate and difficult problems.  Procter & Gamble Co. v Chicago (1975, CA7 Ill) 509 F2d 69, 7 Envt Rep Cas 1328, 5 
ELR 20146, cert den (1975) 421 US 978, 44 L Ed 2d 470, 95 S Ct 1980. 

Although Mont. Code Ann. ß 75-5-401(1)(b) permitted methane gas extraction company to discharge unaltered 
groundwater without compliance with water quality permit requirements, existence of pollutants in groundwater pre-
cluded exemption from requirements since 33 USCS ß 1370 prohibited Montana from adopting standard less stringent 
than federal requirements for permit to discharge such pollutants. Northern Plains Res. Council v Fid. Exploration & 
Dev. Co. (2003, CA9 Mont) 325 F3d 1155, 2003 CDOS 3072, 2003 Daily Journal DAR 3930, 56 Envt Rep Cas 1289, 
33 ELR 20171, cert den (2003) 540 US 967, 157 L Ed 2d 312, 124 S Ct 434, 57 Envt Rep Cas 2120. 

Since Clean Water Act never mentions "Outstanding National Resource Water" (ONRW), EPA cannot demand any 
particular state ONRW designations or designate ONRW's through federal promulgation process; states have complete 
discretion with respect to ONRW but, if ONRW has been adopted by state, EPA may issue water quality standards to 
protect it.  USEPA GCO August 15, 1979. 

Provisions of 33 USCS ßß 1251, 1365, and 1370 show continuing intention of Congress not only to perpetuate 
rights of municipalities to adopt and enforce requirements to abate pollution more stringent than any which may be 
adopted under federal system, but also to make certain that this activity by states and municipalities continues for public 
benefit.  Metropolitan Sanitary Dist. v United States Steel Corp. (1975, 1st Dist) 30 Ill App 3d 360, 332 NE2d 426, cert 
den (1976) 424 US 976, 47 L Ed 2d 746, 96 S Ct 1482. 

 4.--Stricter regulations or standards 

Challenge to state limitations included in NPDES permit on ground that they are impossible to achieve with present 
technology would be rejected since it is clear from 33 USCS ßß 1311 and 1370 that states are free to force technology; 
if states wish to achieve better water quality, they may, even at cost of economic and social dislocations caused by plant 
closings; since Administrator is required by FWPCA [33 USCS ßß 1251 et seq.] to include in permit any more stringent 
state limitations, including those necessary to meet state water quality standards, and is given no authority to set aside or 
modify those limitations in permit proceeding, he has no authority to consider challenges to validity of state water quali-
ty standards and permit proceeding, nor to consider whether limitations adopted by state were necessary to achieve its 
water quality standards.  United States Steel Corp. v Train (1977, CA7 Ill) 556 F2d 822, 10 Envt Rep Cas 1001, 7 ELR 
20419. 

State's denial of upset defense in issuing permit is example of imposing standards more stringent than correlative 
federal standards and thus denial of upset defense in permit issued by state does not violate Federal Water Pollution 
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Control Act.  Sierra Club v Union Oil Co. (1987, CA9 Cal) 813 F2d 1480, 25 Envt Rep Cas 1801, 17 ELR 20547, va-
cated, remanded (1988) 485 US 931, 99 L Ed 2d 264, 108 S Ct 1102, 27 Envt Rep Cas 1280. 

Pursuant to 33 USCS ß 1370, Clean Water Act allows states to impose more stringent water quality controls than 
are required under its terms. Islander E. Pipeline Co., LLC v Conn. Dep't of Envtl. Prot. (2006, CA2) 482 F3d 79, 166 
OGR 72. 

Corporation's "bypass" defense to 33 USCS ß 1365 complaint alleging violations of its National Pollutant Dis-
charge Elimination System permit issued under 33 USCS ß 1342 fails, where corporation is held to stricter state stand-
ard governing bypass allowance under 33 USCS ß 1370, because, under terms of corporation's permit, bypassing facili-
ties necessary to maintain compliance with permit was only allowed when precipitation exceeded 5.1 inches in 24 hours 
and rainfall on 4 dates claimed by defendant for bypasses was not even close to that level.  Chesapeake Bay Foundation, 
Inc. v Bethlehem Steel Corp. (1987, DC Md) 652 F Supp 620, 25 Envt Rep Cas 1684, 17 ELR 20623. 

 5.--Effect of Federal permit 

Secretary of Interior's approval of more stringent state regulation of catastrophic storm effluent limitations than ex-
ist under federal law is permitted by 33 USCS ß 1370.  Pennsylvania Coal Mining Assoc. v Watt (1983, MD Pa) 562 F 
Supp 741, 19 Envt Rep Cas 1316, 13 ELR 20773. 

Action to enjoin municipality from discharging sanitary sewage and other waste into waters of Smokes Creek 
which had not been given "effective secondary treatment" as provided for in state environmental statute, was not barred 
because municipality had national pollutant discharge elimination system permit to discharge sewage into Smokes 
Creek; permit itself provided that nothing therein should be construed to preclude institution of any legal action nor re-
lieve permittee from any responsibilities, liabilities, or penalties established pursuant to any applicable state law or regu-
lation under authority preserved "by ß 510 of the Act." Biggane v Lackawanna (1974) 80 Misc 2d 816, 365 NYS2d 107. 

 6. Actions to enforce state law 

Language of 33 USCS ß 1370, preserving authority of state with respect to waters (including boundary waters) of 
such state, arguably limits effect of clause to discharges flowing directly into states own waters from within state, so 
that savings clause does not preclude pre-emption of law of state affected by pollution.  International Paper Co. v Ouel-
lette (1987) 479 US 481, 93 L Ed 2d 883, 107 S Ct 805, 25 Envt Rep Cas 1457, 17 ELR 20327. 

Federal Water Pollution Control Act (33 USCS ßß 1151 et seq.) as amended in 1972 (33 USCS ßß 1251 et seq.) did 
not preempt state of Illinois from seeking abatement in Federal District Court of federal common law nuisance in inter-
state or navigable waters.  Illinois ex rel. Scott v Milwaukee (1973, ND Ill) 366 F Supp 298, 5 Envt Rep Cas 2018, 4 
ELR 20045, injunction gr (1973, ND Ill) 1973 US Dist LEXIS 15607. 

Savings clause and state authority provision of Federal Water Pollution Control Act (33 USCS ßß 1251 et seq.) au-
thorizes application of Vermont common law to remedy injury caused by discharges of pollutants emanating from paper 
mill in New York.  Ouellette v International Paper Co. (1985, DC Vt) 602 F Supp 264, 22 Envt Rep Cas 1682, 15 ELR 
20377, affd (1985, CA2) 776 F2d 55, 23 Envt Rep Cas 1703, 16 ELR 20012, affd in part and revd in part on other 
grounds, remanded (1987) 479 US 481, 93 L Ed 2d 883, 107 S Ct 805, 25 Envt Rep Cas 1457, 17 ELR 20327. 

 7.--Stay of action pending Federal action 

Action by municipal corporation to abate pollution activities of manufacturing corporation, brought under authority 
of state statute and under common law, need not be stayed during pendency of proceedings under Federal Water Pollu-
tion Control Act Amendments of 1972, although objective of both local and federal jurisdictions is identical, but where 
method and manner of reaching objective are entirely different, in that federal agency hearings are concerned with per-
mit expressly approving and validating continued pollution by corporation, while local proceedings involve termination 
of said pollution.  Metropolitan Sanitary Dist. v United States Steel Corp. (1975, 1st Dist) 30 Ill App 3d 360, 332 NE2d 
426, cert den (1976) 424 US 976, 47 L Ed 2d 746, 96 S Ct 1482. 

Stay of state proceedings seeking permanent injunction to prevent corporation from discharging waste products into 
Lake Michigan pending adjudicatory hearing before EPA with respect to corporation's NPDES permit would be denied 
since granting of such stay would thwart clear intent of Congress to allow states or their political subdivisions the pri-
mary responsibility for enforcing their own more stringent pollution standards by common law nuisance actions and 
equally clear intent of state legislature to confer that responsibility on Attorney General.  People ex rel. Scott v United 
States Steel Corp. (1976, 1st Dist) 40 Ill App 3d 607, 352 NE2d 225, 6 ELR 20765. 

Received
August 26, 2011
Commission on
State Mandates



Test Claim Title:  Joint Test Claims of Ventura County Watershed Protection District and 
County of Ventura re RWQCB Los Angeles Region’s Order No. R4-2010-0108 (NPDES No. 
CAS004002) 
 
Claimants:  County of Ventura and Ventura County Watershed Protection District 
 
 
 
 

SECTION 7 – DOCUMENTATION 
 
 
 
 
 

VOLUME 2 
 

TAB 13 

Received
August 26, 2011
Commission on
State Mandates



Page 1 
40 CFR 122.2  

 
 
 

LEXISNEXIS' CODE OF FEDERAL REGULATIONS 
Copyright (c) 2011, by Matthew Bender & Company, a member 

of the LexisNexis Group. All rights reserved. 
 

*** THIS SECTION IS CURRENT THROUGH THE AUGUST 18, 2011 *** 
*** ISSUE OF THE FEDERAL REGISTER *** 

 
TITLE 40 -- PROTECTION OF ENVIRONMENT   

CHAPTER I -- ENVIRONMENTAL PROTECTION AGENCY   
SUBCHAPTER D -- WATER PROGRAMS   

PART 122 -- EPA ADMINISTERED PERMIT PROGRAMS: THE NATIONAL POLLUTANT DISCHARGE 
ELIMINATION SYSTEM   

SUBPART A -- DEFINITIONS AND GENERAL PROGRAM REQUIREMENTS  
  
  

Go to the CFR Archive Directory 
 

40 CFR 122.2 
 
  ß 122.2 Definitions.  
 
 
    The following definitions apply to parts 122, 123, and 124. Terms not defined in this section have the meaning given 
by CWA. When a defined term appears in a definition, the defined term is sometimes placed in quotation marks as an 
aid to readers. 

 Administrator means the Administrator of the United States Environmental Protection Agency, or an authorized 
representative. 

 Animal feeding operation is defined at ß 122.23. 

 Applicable standards and limitations means all State, interstate, and federal standards and limitations to which a 
"discharge," a "sewage sludge use or disposal practice," or a related activity is subject under the CWA, including "efflu-
ent limitations," water quality standards, standards of performance, toxic effluent standards or prohibitions, "best man-
agement practices," pretreatment standards, and "standards for sewage sludge use or disposal" under sections 301, 302, 
303, 304, 306, 307, 308, 403 and 405 of CWA. 

 Application means the EPA standard national forms for applying for a permit, including any additions, revisions or 
modifications to the forms; or forms approved by EPA for use in "approved States," including any approved modifica-
tions or revisions. 

 Approved program or approved State means a State or interstate program which has been approved or authorized 
by EPA under part 123. 

 Aquaculture project is defined at ß 122.25. 

 Average monthly discharge limitation means the highest allowable average of "daily discharges" over a calendar 
month, calculated as the sum of all "daily discharges" measured during a calendar month divided by the number of "dai-
ly discharges" measured during that month. 
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 Average weekly discharge limitation means the highest allowable average of "daily discharges" over a calendar 
week, calculated as the sum of all "daily discharges" measured during a calendar week divided by the number of "daily 
discharges" measured during that week. 

Best management practices ("BMPs") means schedules of activities, prohibitions of practices, maintenance proce-
dures, and other management practices to prevent or reduce the pollution of "waters of the United States." BMPs also 
include treatment requirements, operating procedures, and practices to control plant site runoff, spillage or leaks, sludge 
or waste disposal, or drainage from raw material storage. 

 BMPs means "best management practices." 

 Bypass is defined at ß 122.41(m). 

 Class I sludge management facility means any POTW identified under 40 CFR 403.8(a) as being required to have 
an approved pretreatment program (including such POTWs located in a State that has elected to assume local program 
responsibilities pursuant to 40 CFR 403.10(e)) and any other treatment works treating domestic sewage classified as a 
Class I sludge management facility by the Regional Administrator, or, in the case of approved State programs, the Re-
gional Administrator in conjunction with the State Director, because of the potential for its sludge use or disposal prac-
tices to adversely affect public health and the environment. 

 Concentrated animal feeding operation is defined at ß 122.23. 

 Concentrated aquatic animal feeding operation is defined at ß 122.24. 

 Contiguous zone means the entire zone established by the United States under Article 24 of the Convention on the 
Territorial Sea and the Contiguous Zone. 

 Continuous discharge means a "discharge" which occurs without interruption throughout the operating hours of the 
facility, except for infrequent shutdowns for maintenance, process changes, or other similar activities. 

 CWA means the Clean Water Act (formerly referred to as the Federal Water Pollution Control Act or Federal Wa-
ter Pollution Control Act Amendments of 1972) Public Law 92-500, as amended by Public Law 95-217, Public Law 95-
576, Public Law 96-483 and Public Law 97-117, 33 U.S.C. 1251 et seq. 

 CWA and regulations means the Clean Water Act (CWA) and applicable regulations promulgated thereunder. In 
the case of an approved State program, it includes State program requirements. 

 Daily discharge means the "discharge of a pollutant" measured during a calendar day or any 24-hour period that 
reasonably represents the calendar day for purposes of sampling. For pollutants with limitations expressed in units of 
mass, the "daily discharge" is calculated as the total mass of the pollutant discharged over the day. For pollutants with 
limitations expressed in other units of measurement, the "daily discharge" is calculated as the average measurement of 
the pollutant over the day. 

 Direct discharge means the "discharge of a pollutant." 

 Director means the Regional Administrator or the State Director, as the context requires, or an authorized repre-
sentative. When there is no "approved State program," and there is an EPA administered program, "Director" means the 
Regional Administrator. When there is an approved State program, "Director" normally means the State Director. In 
some circumstances, however, EPA retains the authority to take certain actions even when there is an approved State 
program. (For example, when EPA has issued an NPDES permit prior to the approval of a State program, EPA may 
retain jurisdiction over that permit after program approval, see ß 123.1.) In such cases, the term "Director" means the 
Regional Administrator and not the State Director. 

 Discharge when used without qualification means the "discharge of a pollutant." 

 Discharge of a pollutant means: 

 (a) Any addition of any "pollutant" or combination of pollutants to "waters of the United States" from any "point 
source," or 

 (b) Any addition of any pollutant or combination of pollutants to the waters of the "contiguous zone" or the ocean 
from any point source other than a vessel or other floating craft which is being used as a means of transportation. 
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    This definition includes additions of pollutants into waters of the United States from: surface runoff which is col-
lected or channelled by man; discharges through pipes, sewers, or other conveyances owned by a State, municipality, or 
other person which do not lead to a treatment works; and discharges through pipes, sewers, or other conveyances, lead-
ing into privately owned treatment works. This term does not include an addition of pollutants by any "indirect dis-
charger." 

 Discharge Monitoring Report ("DMR") means the EPA uniform national form, including any subsequent addi-
tions, revisions, or modifications for the reporting of self-monitoring results by permittees. DMRs must be used by "ap-
proved States" as well as by EPA. EPA will supply DMRs to any approved State upon request. The EPA national forms 
may be modified to substitute the State Agency name, address, logo, and other similar information, as appropriate, in 
place of EPA's. 

 DMR means "Discharge Monitoring Report." 

 Draft permit means a document prepared under ß 124.6 indicating the Director's tentative decision to issue or deny, 
modify, revoke and reissue, terminate, or reissue a "permit." A notice of intent to terminate a permit, and a notice of 
intent to deny a permit, as discussed in ß 124.5, are types of "draft permits." A denial of a request for modification, rev-
ocation and reissuance, or termination, as discussed in ß 124.5, is not a "draft permit." A "proposed permit" is not a 
"draft permit." 

 Effluent limitation means any restriction imposed by the Director on quantities, discharge rates, and concentrations 
of "pollutants" which are "discharged" from "point sources" into "waters of the United States," the waters of the "con-
tiguous zone," or the ocean. 

 Effluent limitations guidelines means a regulation published by the Administrator under section 304(b) of CWA to 
adopt or revise "effluent limitations." 

 Environmental Protection Agency ("EPA") means the United States Environmental Protection Agency. 

 EPA means the United States "Environmental Protection Agency." 

 Facility or activity means any NPDES "point source" or any other facility or activity (including land or appurte-
nances thereto) that is subject to regulation under the NPDES program. 

 Federal Indian reservation means all land within the limits of any Indian *67981 reservation under the jurisdiction 
of the United States Government, notwithstanding the issuance of any patent, and including rights-of-way running 
through the reservation. 

 General permit means an NPDES "permit" issued under ß 122.28 authorizing a category of discharges under the 
CWA within a geographical area. 

 Hazardous substance means any substance designated under 40 CFR part 116 pursuant to section 311 of CWA. 

 Indian country means: 

 (1) All land within the limits of any Indian reservation under the jurisdiction of the United States Government, 
notwithstanding the issuance of any patent, and, including rights-of-way running through the reservation; 

 (2) All dependent Indian communities with the borders of the United States whether within the originally or subse-
quently acquired territory thereof, and whether within or without the limits of a state; and 

 (3) All Indian allotments, the Indian titles to which have not been extinguished, including rights-of-way running 
through the same. 

 Indian Tribe means any Indian Tribe, band, group, or community recognized by the Secretary of the Interior and 
exercising governmental authority over a Federal Indian reservation. 

 Indirect discharger means a nondomestic discharger introducing "pollutants" to a "publicly owned treatment 
works." 

 Individual control strategy is defined at 40 CFR 123.46(c). 
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 Interstate agency means an agency of two or more States established by or under an agreement or compact ap-
proved by the Congress, or any other agency of two or more States having substantial powers or duties pertaining to the 
control of pollution as determined and approved by the Administrator under the CWA and regulations. 

 Major facility means any NPDES "facility or activity" classified as such by the Regional Administrator, or, in the 
case of "approved State programs," the Regional Administrator in conjunction with the State Director. 

 Maximum daily discharge limitation means the highest allowable "daily discharge." 

 Municipal separate storm sewer system is defined at ß 122.26 (b)(4) and (b)(7). 

 Municipality means a city, town, borough, county, parish, district, association, or other public body created by or 
under State law and having jurisdiction over disposal of sewage, industrial wastes, or other wastes, or an Indian tribe or 
an authorized Indian tribal organization, or a designated and approved managment agency under section 208 of CWA. 

 National Pollutant Discharge Elimination System (NPDES) means the national program for issuing, modifying, re-
voking and reissuing, terminating, monitoring and enforcing permits, and imposing and enforcing pretreatment re-
quirements, under sections 307, 402, 318, and 405 of CWA. The term includes an "approved program." 

 New discharger means any building, structure, facility, or installation: 

 (a) From which there is or may be a "discharge of pollutants;" 

 (b) That did not commence the "discharge of pollutants" at a particular "site" prior to August 13, 1979; 

 (c) Which is not a "new source;" and 

 (d) Which has never received a finally effective NDPES permit for discharges at that "site." 

 This definition includes an "indirect discharger" which commences discharging into "waters of the United States" 
after August 13, 1979. It also includes any existing mobile point source (other than an offshore or coastal oil and gas 
exploratory drilling rig or a coastal oil and gas developmental drilling rig) such as a seafood processing rig, seafood 
processing vessel, or aggregate plant, that begins discharging at a "site" for which it does not have a permit; and any 
offshore or coastal mobile oil and gas exploratory drilling rig or coastal mobile oil and gas developmental drilling rig 
that commences the discharge of pollutants after August 13, 1979, at a "site" under EPA's permitting jurisdiction for 
which it is not covered by an individual or general permit and which is located in an area determined by the Regional 
Administrator in the issuance of a final permit to be an area or biological concern. In determining whether an area is an 
area of biological concern, the Regional Administrator shall consider the factors specified in 40 CFR 125.122(a) (1) 
through (10). 

 An offshore or coastal mobile exploratory drilling rig or coastal mobile developmental drilling rig will be consid-
ered a "new discharger" only for the duration of its discharge in an area of biological concern. 

 New source means any building, structure, facility, or installation from which there is or may be a "discharge of 
pollutants," the construction of which commenced: 

 (a) After promulgation of standards of performance under section 306 of CWA which are applicable to such 
source, or 

 (b) After proposal of standards of performance in accordance with section 306 of CWA which are applicable to 
such source, but only if the standards are promulgated in accordance with section 306 within 120 days of their proposal. 

 NPDES means "National Pollutant Discharge Elimination System." 

 Owner or operator means the owner or operator of any "facility or activity" subject to regulation under the NPDES 
program. 

 Permit means an authorization, license, or equivalent control document issued by EPA or an "approved State" to 
implement the requirements of this part and parts 123 and 124. "Permit" includes an NPDES "general permit" (ß 
122.28). Permit does not include any permit which has not yet been the subject of final agency action, such as a "draft 
permit" or a "proposed permit." 

 Person means an individual, association, partnership, corporation, municipality, State or Federal agency, or an 
agent or employee thereof. 
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 Point source means any discernible, confined, and discrete conveyance, including but not limited to, any pipe, 
ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated animal feeding operation, 
landfill leachate collection system, vessel or other floating craft from which pollutants are or may be discharged. This 
term does not include return flows from irrigated agriculture or agricultural storm water runoff. (See ß 122.3). 

 Pollutant means dredged spoil, solid waste, incinerator residue, filter backwash, sewage, garbage, sewage sludge, 
munitions, chemical wastes, biological materials, radioactive materials (except those regulated under the Atomic Energy 
Act of 1954, as amended (42 U.S.C. 2011 et seq.)), heat, wrecked or discarded equipment, rock, sand, cellar dirt and 
industrial, municipal, and agricultural waste discharged into water. It does not mean: 

 (a) Sewage from vessels; or 

 (b) Water, gas, or other material which is injected into a well to facilitate production of oil or gas, or water derived 
in association with oil and gas production and disposed of in a well, if the well used either to facilitate production or for 
disposal purposes is approved by authority of the State in which the well is located, and if the State determines that the 
injection or disposal will not result in the degradation of ground or surface water resources. 

 NOTE: Radioactive materials covered by the Atomic Energy Act are those encompassed in its definition of source, 
byproduct, or special nuclear materials. Examples of materials not covered include radium and accelerator-produced 
isotopes. See Train v. Colorado Public Interest Research Group, Inc., 426 U.S. 1 (1976). 

 POTW is defined at ß 403.3 of this chapter. 

 Primary industry category means any industry category listed in the NRDC settlement agreement (Natural Re-
sources Defense Council et al. v. Train, 8 E.R.C. 2120 (D.D.C. 1976), modified 12 E.R.C. 1833 (D.D.C. 1979)); also 
listed in appendix A of part 122. 

 Privately owned treatment works means any device or system which is (a) used to treat wastes from any facility 
whose operator is not the operator of the treatment works and (b) not a "POTW." 

 Process wastewater means any water which, during manufacturing or processing, comes into direct contact with or 
results from the production or use of any raw material, intermediate product, finished product, byproduct, or waste 
product. 

 Proposed permit means a State NPDES "permit" prepared after the close of the public comment period (and, when 
applicable, any public hearing and administrative appeals) which is sent to EPA for review before final issuance by the 
State. A "proposed permit" is not a "draft permit." 

 Publicly owned treatment works is defined at 40 CFR 403.3. 

 Recommencing discharger means a source which recommences discharge after terminating operations. 

 Regional Administrator means the Regional Administrator of the appropriate Regional Office of the Environmen-
tal Protection Agency or the authorized representative of the Regional Administrator. 

 Schedule of compliance means a schedule of remedial measures included in a "permit", including an enforceable 
sequence of interim requirements (for example, actions, operations, or milestone events) leading to compliance with the 
CWA and regulations. 

 Secondary industry category means any industry category which is not a "primary industry category." 

 Secretary means the Secretary of the Army, acting through the Chief of Engineers. 

 Septage means the liquid and solid material pumped from a septic tank, cesspool, or similar domestic sewage 
treatment system, or a holding tank when the system is cleaned or maintained. 

 Sewage from vessels means human body wastes and the wastes from toilets and other receptacles intended to re-
ceive or retain body wastes that are discharged from vessels and regulated under section 312 of CWA, except that with 
respect to commercial vessels on the Great Lakes this term includes graywater. For the purposes of this definition, 
"graywater" means galley, bath, and shower water. 

 Sewage Sludge means any solid, semi-solid, or liquid residue removed during the treatment of municipal waste 
water or domestic sewage. Sewage sludge includes, but is not limited to, solids removed during primary, secondary, or 
advanced waste water treatment, scum, septage, portable toilet pumpings, type III marine sanitation device pumpings 
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(33 CFR part 159), and sewage sludge products. Sewage sludge does not include grit or screenings, or ash generated 
during the incineration of sewage sludge. 

 Sewage sludge use or disposal practice means the collection, storage, treatment, transportation, processing, moni-
toring, use, or disposal of sewage sludge. 

 Silvicultural point source is defined at ß 122.27. 

 Site means the land or water area where any "facility or activity" is physically located or conducted, including ad-
jacent land used in connection with the facility or activity. 

 Sludge-only facility means any "treatment works treating domestic sewage" whose methods of sewage sludge use 
or disposal are subject to regulations promulgated pursuant to section 405(d) of the CWA and is required to obtain a 
permit under ß 122.1(b)(2). 

 Standards for sewage sludge use or disposal means the regulations promulgated pursuant to section 405(d) of the 
CWA which govern minimum requirements for sludge quality, management practices, and monitoring and 6reporting 
applicable to sewage sludge or the use or disposal of sewage sludge by any person. 

 State means any of the 50 States, the District of Columbia, Guam, the Commonwealth of Puerto Rico, the Virgin 
Islands, American Samoa, the Commonwealth of the Northern Mariana Islands, the Trust Territory of the Pacific Is-
lands, or an Indian Tribe as defined in these regulations which meets the requirements of ß 123.31 of this chapter. 

 State Director means the chief administrative officer of any State or interstate agency operating an "approved pro-
gram," or the delegated representative of the State Director. If responsibility is divided among two or more State or in-
terstate agencies, "State Director" means the chief administrative officer of the State or interstate agency authorized to 
perform the particular procedure or function to which reference is made. 

 State/EPA Agreement means an agreement between the Regional Administrator and the State which coordinates 
EPA and State activities, responsibilities and programs including those under the CWA programs. 

 Storm water is defined at ß 122.26(b)(13). 

 Storm water discharge associated with industrial activity is defined at ß 122.26(b)(14). 

 Total dissolved solids means the total dissolved (filterable) solids as determined by use of the method specified in 
40 CFR part 136. 

 Toxic pollutant means any pollutant listed as toxic under section 307(a)(1) or, in the case of "sludge use or disposal 
practices," any pollutant identified in regulations implementing section 405(d) of the CWA. 

 Treatment works treating domestic sewage means a POTW or any other sewage sludge or waste water treatment 
devices or systems, regardless of ownership (including federal facilities), used in the storage, treatment, recycling, and 
reclamation of municipal or domestic sewage, including land dedicated for the disposal of sewage sludge. This defini-
tion does not include septic tanks or similar devices. For purposes of this definition, "domestic sewage" includes waste 
and waste water from humans or household operations that are discharged to or otherwise enter a treatment works. In 
States where there is no approved State sludge management program under section 405(f) of the CWA, the Regional 
Administrator may designate any person subject to the standards for sewage sludge use and disposal in 40 CFR part 503 
as a "treatment works treating domestic sewage," where he or she finds that there is a potential for adverse effects on 
public health and the environment from poor sludge quality or poor sludge handling, use or disposal practices, or where 
he or she finds that such designation is necessary to ensure that such person is in compliance with 40 CFR part 503. 

 TWTDS means "treatment works treating domestic sewage." 

 Upset is defined at ß 122.41(n). 

 Variance means any mechanism or provision under section 301 or 316 of CWA or under 40 CFR part 125, or in 
the applicable "effluent limitations guidelines" which allows modification to or waiver of the generally applicable efflu-
ent limitation requirements or time deadlines of CWA. This includes provisions which allow the establishment of alter-
native limitations based on fundamentally different factors or on sections 301(c), 301(g), 301(h), 301(i), or 316(a) of 
CWA. 

 Waters of the United States or waters of the U.S. means: 
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 (a) All waters which are currently used, were used in the past, or may be susceptible to use in interstate or foreign 
commerce, including all waters which are subject to the ebb and flow of the tide; 

 (b) All interstate waters, including interstate "wetlands;" 

 (c) All other waters such as intrastate lakes, rivers, streams (including intermittent streams), mudflats, sandflats, 
"wetlands," sloughs, prairie potholes, wet meadows, playa lakes, or natural ponds the use, degradation, or destruction of 
which would affect or could affect interstate or foreign commerce including any such waters: 

 (1) Which are or could be used by interstate or foreign travelers for recreational or other purposes; 

 (2) From which fish or shellfish are or could be taken and sold in interstate or foreign commerce; or 

 (3) Which are used or could be used for industrial purposes by industries in interstate commerce; 

 (d) All impoundments of waters otherwise defined as waters of the United States under this definition; 

 (e) Tributaries of waters identified in paragraphs (a) through (d) of this definition; 

 (f) The territorial sea; and 

 (g) "Wetlands" adjacent to waters (other than waters that are themselves wetlands) identified in paragraphs (a) 
through (f) of this definition. 

    Waste treatment systems, including treatment ponds or lagoons designed to meet the requirements of CWA (oth-
er than cooling ponds as defined in 40 CFR 423.11(m) which also meet the criteria of this definition) are not waters of 
the United States. This exclusion applies only to manmade bodies of water which neither were originally created in wa-
ters of the United States (such as disposal area in wetlands) nor resulted from the impoundment of waters of the United 
States. [See Note 1 of this section.] Waters of the United States do not include prior converted cropland. Notwithstand-
ing the determination of an area's status as prior converted cropland by any other federal agency, for the purposes of the 
Clean Water Act, the final authority regarding Clean Water Act jurisdiction remains with EPA. 

 Wetlands means those areas that are inundated or saturated by surface or groundwater at a frequency and duration 
sufficient to support, and that under normal circumstances do support, a prevalence of vegetation typically adapted for 
life in saturated soil conditions. Wetlands generally include swamps, marshes, bogs, and similar areas. 

 Whole effluent toxicity means the aggregate toxic effect of an effluent measured directly by a toxicity test. 

 NOTE: At 45 FR 48620, July 21, 1980, the Environmental Protection Agency suspended until further notice in ß 
122.2, the last sentence, beginning "This exclusion applies . . ." in the definition of "Waters of the United States." This 
revision continues that suspension. n1 

 n1 EDITORIAL NOTE: The words "This revision" refer to the document published at 48 FR 14153, Apr. 1, 1983. 
 
HISTORY: [48 FR 14153, Apr. 1, 1983, as amended at 48 FR 39619, Sept. 1, 1983; 50 FR 6940, 6941, Feb. 19, 1985; 
54 FR 254, Jan. 4, 1989; 54 FR 18781, May 2, 1989; 54 FR 23895, June 2, 1989; 58 FR 45037, Aug. 25, 1993 as cor-
rected at 58 FR 48424, Sept. 15, 1993; 58 FR 67980, Dec. 22, 1993; 64 FR 41434, 42462, Aug. 4, 1999, as corrected at 
64 FR 43426, Aug. 10, 1999; 65 FR 30886, 30905, May 15, 2000] 
 
AUTHORITY: (Clean Water Act (33 U.S.C. 1251 et seq.), Safe Drinking Water Act (42 U.S.C. 300f et seq.), Clean 
Air Act (42 U.S.C. 7401 et seq.), Resource Conservation and Recovery Act (42 U.S.C. 6901 et seq.)) 
 
NOTES: [EFFECTIVE DATE NOTE: 64 FR 41434, 42462, Aug. 4, 1999, added the definitions for "Indian Country" 
and "TWTDS," effective Dec. 2, 1999; 65 FR 30886, 30905, May 15, 2000, amended this section, effective June 14, 
2000.] 
  
  
NOTES APPLICABLE TO ENTIRE CHAPTER:   
[PUBLISHER'S NOTE: Nomenclature changes to Chapter I appear at 65 FR 47323, 47324, 47325, Aug. 2, 2000.]  
[PUBLISHER'S NOTE: For Federal Register citations concerning Chapter 1 Notice of implementation policy, see: 71 
FR 25504, May 1, 2006.]  
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[PUBLISHER'S NOTE: For Federal Register citations concerning Chapter 1 Findings, see: 74 FR 66496, Dec. 15, 
2009.]  
[PUBLISHER'S NOTE: For Federal Register citations concerning Chapter I Denials, see: 75 FR 49556, Aug. 13, 2010.] 
  
  
NOTES APPLICABLE TO ENTIRE PART:   
[PUBLISHER'S NOTE: For Federal Register Citations concerning Part 122 policy statements, see: 61 FR 41698, Aug. 
9, 1998.] 
 
  
NOTES TO DECISIONS: COURT AND ADMINISTRATIVE DECISIONS SIGNIFICANTLY DISCUSSING SEC-
TION --   
United States v Hagberg (2000, CA9 Mont) 207 F3d 569, 2000 CDOS 2274, 2000 Daily Journal DAR 3083, 50 Envt 
Rep Cas 1380, 30 ELR 20436  
Friends of Pinto Creek v United States EPA (2007, CA9) 504 F3d 1007, 65 Envt Rep Cas 1289  
N. Cal. River Watch v City of Healdsburg (2004, ND Cal) 2004 US Dist LEXIS 1008, affd (2006, CA9 Cal) 457 F3d 
1023, 62 Envt Rep Cas 2089, 36 ELR 20163 (criticized in United States v Johnson (2006, CA1 Mass) 467 F3d 56, 63 
Envt Rep Cas 1289, 36 ELR 20218) and (criticized in United States v Cundiff (2007, WD Ky) 480 F Supp 2d 940) and 
(criticized in United States v Fabian (2007, ND Ind) 2007 US Dist LEXIS 24254) and op withdrawn, reh den, reh, en 
banc, den (2007, CA9 Cal) 2007 US App LEXIS 18612 and substituted op (2007, CA9 Cal) 2007 US App LEXIS 
18615 
 
4338 words 
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40 CFR 122.26 
 
  ß 122.26 Storm water discharges (applicable to State NPDES programs, see ß 123.25).  
 
 
    (a) Permit requirement. (1) Prior to October 1, 1994, discharges composed entirely of storm water shall not be re-
quired to obtain a NPDES permit except: 

 (i) A discharge with respect to which a permit has been issued prior to February 4, 1987; 

 (ii) A discharge associated with industrial activity (see ß 122.26(a)(4)); 

 (iii) A discharge from a large municipal separate storm sewer system; 

 (iv) A discharge from a medium municipal separate storm sewer system; 

 (v) A discharge which the Director, or in States with approved NPDES programs, either the Director or the EPA 
Regional Administrator, determines to contribute to a violation of a water quality standard or is a significant contributor 
of pollutants to waters of the United States. This designation may include a discharge from any conveyance or system of 
conveyances used for collecting and conveying storm water runoff or a system of discharges from municipal separate 
storm sewers, except for those discharges from conveyances which do not require a permit under paragraph (a)(2) of 
this section or agricultural storm water runoff which is exempted from the definition of point source at ß 122.2. 

    The Director may designate discharges from municipal separate storm sewers on a system-wide or jurisdiction-
wide basis. In making this determination the Director may consider the following factors: 

 (A) The location of the discharge with respect to waters of the United States as defined at 40 CFR 122.2. 

 (B) The size of the discharge; 

 (C) The quantity and nature of the pollutants discharged to waters of the United States; and 

 (D) Other relevant factors. 

 (2) The Director may not require a permit for discharges of storm water runoff from the following: 
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 (i) Mining operations composed entirely of flows which are from conveyances or systems of conveyances (includ-
ing but not limited to pipes, conduits, ditches, and channels) used for collecting and conveying precipitation runoff and 
which are not contaminated by contact with or that have not come into contact with, any overburden, raw material, in-
termediate products, finished product, byproduct, or waste products located on the site of such operations, except in 
accordance with paragraph (c)(1)(iv) of this section. 

 (ii) All field activities or operations associated with oil and gas exploration, production, processing, or treatment 
operations or transmission facilities, including activities necessary to prepare a site for drilling and for the movement 
and placement of drilling equipment, whether or not such field activities or operations may be considered to be con-
struction activities, except in accordance with paragraph (c)(1)(iii) of this section. Discharges of sediment from con-
struction activities associated with oil and gas exploration, production, processing, or treatment operations or transmis-
sion facilities are not subject to the provisions of paragraph (c)(1)(iii)(C) of this section. 

 Note to paragraph (a)(2)(ii): EPA encourages operators of oil and gas field activities or operations to implement 
and maintain Best Management Practices (BMPs) to minimize discharges of pollutants, including sediment, in storm 
water both during and after construction activities to help ensure protection of surface water quality during storm 
events. Appropriate controls would be those suitable to the site conditions and consistent with generally accepted engi-
neering design criteria and manufacturer specifications. Selection of BMPs could also be affected by seasonal or climate 
conditions. 

 (3) Large and medium municipal separate storm sewer systems. (i) Permits must be obtained for all discharges 
from large and medium municipal separate storm sewer systems. 

 (ii) The Director may either issue one system-wide permit covering all discharges from municipal separate storm 
sewers within a large or medium municipal storm sewer system or issue distinct permits for appropriate categories of 
discharges within a large or medium municipal separate storm sewer system including, but not limited to: all discharges 
owned or operated by the same municipality; located within the same jurisdiction; all discharges within a system that 
discharge to the same watershed; discharges within a system that are similar in nature; or for individual discharges from 
municipal separate storm sewers within the system. 

 (iii) The operator of a discharge from a municipal separate storm sewer which is part of a large or medium munici-
pal separate storm sewer system must either: 

 (A) Participate in a permit application (to be a permittee or a co-permittee) with one or more other operators of 
discharges from the large or medium municipal storm sewer system which covers all, or a portion of all, discharges 
from the municipal separate storm sewer system; 

 (B) Submit a distinct permit application which only covers discharges from the municipal separate storm sewers 
for which the operator is responsible; or 

 (C) A regional authority may be responsible for submitting a permit application under the following guidelines: 

 (1) The regional authority together with co-applicants shall have authority over a storm water management pro-
gram that is in existence, or shall be in existence at the time part 1 of the application is due; 

 (2) The permit applicant or co-applicants shall establish their ability to make a timely submission of part 1 and part 
2 of the municipal application; 

 (3) Each of the operators of municipal separate storm sewers within the systems described in paragraphs (b)(4) (i), 
(ii), and (iii) or (b)(7) (i), (ii), and (iii) of this section, that are under the purview of the designated regional authority, 
shall comply with the application requirements of paragraph (d) of this section. 

 (iv) One permit application may be submitted for all or a portion of all municipal separate storm sewers within ad-
jacent or interconnected large or medium municipal separate storm sewer systems. The Director may issue one system-
wide permit covering all, or a portion of all municipal separate storm sewers in adjacent or interconnected large or me-
dium municipal separate storm sewer systems. 

 (v) Permits for all or a portion of all discharges from large or medium municipal separate storm sewer systems that 
are issued on a system-wide, jurisdiction-wide, watershed or other basis may specify different conditions relating to 
different discharges covered by the permit, including different management programs for different drainage areas which 
contribute storm water to the system. 
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 (vi) Co-permittees need only comply with permit conditions relating to discharges from the municipal separate 
storm sewers for which they are operators. 

 (4) Discharges through large and medium municipal separate storm sewer systems. In addition to meeting the re-
quirements of paragraph (c) of this section, an operator of a storm water discharge associated with industrial activity 
which discharges through a large or medium municipal separate storm sewer system shall submit, to the operator of the 
municipal separate storm sewer system receiving the discharge no later than May 15, 1991, or 180 days prior to com-
mencing such discharge: the name of the facility; a contact person and phone number; the location of the discharge; a 
description, including Standard Industrial Classification, which best reflects the principal products or services provided 
by each facility; and any existing NPDES permit number. 

 (5) Other municipal separate storm sewers. The Director may issue permits for municipal separate storm sewers 
that are designated under paragraph (a)(1)(v) of this section on a system-wide basis, jurisdiction-wide basis, watershed 
basis or other appropriate basis, or may issue permits for individual discharges. 

 (6) Non-municipal separate storm sewers. For storm water discharges associated with industrial activity from point 
sources which discharge through a non-municipal or non-publicly owned separate storm sewer system, the Director, in 
his discretion, may issue: a single NPDES permit, with each discharger a co-permittee to a permit issued to the operator 
of the portion of the system that discharges into waters of the United States; or, individual permits to each discharger of 
storm water associated with industrial activity through the non-municipal conveyance system. 

 (i) All storm water discharges associated with industrial activity that discharge through a storm water discharge 
system that is not a municipal separate storm sewer must be covered by an individual permit, or a permit issued to the 
operator of the portion of the system that discharges to waters of the United States, with each discharger to the non-
municipal conveyance a co-permittee to that permit. 

 (ii) Where there is more than one operator of a single system of such conveyances, all operators of storm water 
discharges associated with industrial activity must submit applications. 

 (iii) Any permit covering more than one operator shall identify the effluent limitations, or other permit conditions, 
if any, that apply to each operator. 

 (7) Combined sewer systems. Conveyances that discharge storm water runoff combined with municipal sewageare 
point sources that must obtain NPDES permits in accordance with the procedures of ß 122.21 and are not subject to the 
provisions of this section. 

 (8) Whether a discharge from a municipal separate storm sewer is or is not subject to regulation under this section 
shall have no bearing on whether the owner or operator of the discharge is eligible for funding under title II, title III or 
title VI of the Clean Water Act. See 40 CFR part 35, subpart I, appendix A(b)H.2.j. 

 (9)(i) On and after October 1, 1994, for discharges composed entirely of storm water, that are not required by par-
agraph (a)(1) of this section to obtain a permit, operators shall be required to obtain a NPDES permit only if: 

 (A) The discharge is from a small MS4 required to be regulated pursuant to ß 122.32; 

 (B) The discharge is a storm water discharge associated with small construction activity pursuant to paragraph 
(b)(15) of this section; 

 (C) The Director, or in States with approved NPDES programs either the Director or the EPA Regional Adminis-
trator, determines that storm water controls are needed for the discharge based on wasteload allocations that are part of 
"total maximum daily loads" (TMDLs) that address the pollutant(s) of concern; or 

 (D) The Director, or in States with approved NPDES programs either the Director or the EPA Regional Adminis-
trator, determines that the discharge, or category of discharges within a geographic area, contributes to a violation of a 
water quality standard or is a significant contributor of pollutants to waters of the United States. 

 (ii) Operators of small MS4s designated pursuant to paragraphs (a)(9)(i)(A), (a)(9)(i)(C), and (a)(9)(i)(D) of this 
section shall seek coverage under an NPDES permit in accordance with ßß 122.33 through 122.35. Operators of non-
municipal sources designated pursuant to paragraphs (a)(9)(i)(B), (a)(9)(i)(C), and (a)(9)(i)(D) of this section shall seek 
coverage under an NPDES permit in accordance with paragraph (c)(1) of this section. 
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 (iii) Operators of storm water discharges designated pursuant to paragraphs (a)(9)(i)(C) and (a)(9)(i)(D) of this sec-
tion shall apply to the Director for a permit within 180 days of receipt of notice, unless permission for a later date is 
granted by the Director (see ß 124.52(c) of this chapter). 

 (b) Definitions. (1) Co-permittee means a permittee to a NPDES permit that is only responsible for permit condi-
tions relating to the discharge for which it is operator. 

 (2) Illicit discharge means any discharge to a municipal separate storm sewer that is not composed entirely of 
storm water except discharges pursuant to a NPDES permit (other than the NPDES permit for discharges from the mu-
nicipal separate storm sewer) and discharges resulting from fire fighting activities. 

 (3) Incorporated place means the District of Columbia, or a city, town, township, or village that is incorporated un-
der the laws of the State in which it is located. 

 (4) Large municipal separate storm sewer system means all municipal separate storm sewers that are either: 

 (i) Located in an incorporated place with a population of 250,000 or more as determined by the 1990 Decennial 
Census by the Bureau of the Census (Appendix F of this part); or 

 (ii) Located in the counties listed in appendix H, except municipal separate storm sewers that are located in the in-
corporated places, townships or towns within such counties; or 

 (iii) Owned or operated by a municipality other than those described in paragraph (b)(4)(i) or (ii) of this section 
and that are designated by the Director as part of the large or medium municipal separate storm sewer system due to the 
interrelationship between the discharges of the designated storm sewer and the discharges from municipal separate 
storm sewers described under paragraph (b)(4)(i) or (ii) of this section. In making this determination the Director may 
consider the following factors: 

 (A) Physical interconnections between the municipal separate storm sewers; 

 (B) The location of discharges from the designated municipal separate storm sewer relative to discharges from 
municipal separate storm sewers described in paragraph (b)(4)(i) of this section; 

 (C) The quantity and nature of pollutants discharged to waters of the United States; 

 (D) The nature of the receiving waters; and 

 (E) Other relevant factors; or 

 (iv) The Director may, upon petition, designate as a large municipal separate storm sewer system, municipal sepa-
rate storm sewers located within the boundaries of a region defined by a storm water management regional authority 
based on a jurisdictional, watershed, or other appropriate basis that includes one or more of the systems described in 
paragraph (b)(4)(i), (ii), (iii) of this section. 

 (5) Major municipal separate storm sewer outfall (or "major outfall") means a municipal separate storm sewer out-
fall that discharges from a single pipe with an inside diameter of 36 inches or more or its equivalent (discharge from a 
single conveyance other than circular pipe which is associated with a drainage area of more than 50 acres); or for mu-
nicipal separate storm sewers that receive storm water from lands zoned for industrial activity (based on comprehensive 
zoning plans or the equivalent), an outfall that discharges from a single pipe with an inside diameter of 12 inches or 
more or from its equivalent (discharge from other than a circular pipe associated with a drainage area of 2 acres or 
more). 

 (6) Major outfall means a major municipal separate storm sewer outfall. 

 (7) Medium municipal separate storm sewer system means all municipal separate storm sewers that are either: 

 (i) Located in an incorporated place with a population of 100,000 or more but less than 250,000, as determined by 
the 1990 Decennial Census by the Bureau of the Census (Appendix G of this part); or 

 (ii) Located in the counties listed in appendix I, except municipal separate storm sewers that are located in the in-
corporated places, townships or towns within such counties; or 

 (iii) Owned or operated by a municipality other than those described in paragraph (b)(7)(i) or (ii) of this section 
and that are designated by the Director as part of the large or medium municipal separate storm sewer system due to the 
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interrelationship between the discharges of the designated storm sewer and the discharges from municipal separate 
storm sewers described under paragraph (b)(7)(i) or (ii) of this section. In making this determination the Director may 
consider the following factors: 

 (A) Physical interconnections between the municipal separate storm sewers; 

 (B) The location of discharges from the designated municipal separate storm sewer relative to discharges from 
municipal separate storm sewers described in paragraph (b)(7)(i) of this section; 

 (C) The quantity and nature of pollutants discharged to waters of the United States; 

 (D) The nature of the receiving waters; or 

 (E) Other relevant factors; or 

 (iv) The Director may, upon petition, designate as a medium municipal separate storm sewer system, municipal 
separate storm sewers located within the boundaries of a regiondefined by a storm water management regional authority 
based on a jurisdictional, watershed, or other appropriate basis that includes one or more of the systems described in 
paragraphs (b)(7)(i), (ii), (iii) of this section. 

 (8) Municipal separate storm sewer means a conveyance or system of conveyances (including roads with drainage 
systems, municipal streets, catch basins, curbs, gutters, ditches, man-made channels, or storm drains): 

 (i) Owned or operated by a State, city, town, borough, county, parish, district, association, or other public body 
(created by or pursuant to State law) having jurisdiction over disposal of sewage, industrial wastes, storm water, or other 
wastes, including special districts under State law such as a sewer district, flood control district or drainage district, or 
similar entity, or an Indian tribe or an authorized Indian tribal organization, or a designated and approved management 
agency under section 208 of the CWA that discharges to waters of the United States; 

 (ii) Designed or used for collecting or conveying storm water; 

 (iii) Which is not a combined sewer; and 

 (iv) Which is not part of a Publicly Owned Treatment Works (POTW) as defined at 40 CFR 122.2. 

 (9) Outfall means a point source as defined by 40 CFR 122.2 at the point where a municipal separate storm sewer 
discharges to waters of the United States and does not include open conveyances connecting two municipal separate 
storm sewers, or pipes, tunnels or other conveyances which connect segments of the same stream or other waters of the 
United States and are used to convey waters of the United States. 

 (10) Overburden means any material of any nature, consolidated or unconsolidated, that overlies a mineral deposit, 
excluding topsoil or similar naturally-occurring surface materials that are not disturbed by mining operations. 

 (11) Runoff coefficient means the fraction of total rainfall that will appear at a conveyance as runoff. 

 (12) Significant materials includes, but is not limited to: raw materials; fuels; materials such as solvents, deter-
gents, and plastic pellets; finished materials such as metallic products; raw materials used in food processing or produc-
tion; hazardous substances designated under section 101(14) of CERCLA; any chemical the facility is required to report 
pursuant to section 313 of title III of SARA; fertilizers; pesticides; and waste products such as ashes, slag and sludge 
that have the potential to be released with storm water discharges. 

 (13) Storm water means storm water runoff, snow melt runoff, and surface runoff and drainage. 

 (14) Storm water discharge associated with industrial activity means the discharge from any conveyance that is 
used for collecting and conveying storm water and that is directly related to manufacturing, processing or raw materials 
storage areas at an industrial plant. The term does not include discharges from facilities or activities excluded from the 
NPDES program under this part 122. For the categories of industries identified in this section, the term includes, but is 
not limited to, storm water discharges from industrial plant yards; immediate access roads and rail lines used or traveled 
by carriers of raw materials, manufactured products, waste material, or by-products used or created by the facility; ma-
terial handling sites; refuse sites; sites used for the application or disposal of process waste waters (as defined at part 
401 of this chapter); sites used for the storage and maintenance of material handling equipment; sites used for residual 
treatment, storage, or disposal; shipping and receiving areas; manufacturing buildings; storage areas (including tank 
farms) for raw materials, and intermediate and final products; and areas where industrial activity has taken place in the 
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past and significant materials remain and are exposed to storm water. For the purposes of this paragraph, material han-
dling activities include storage, loading and unloading, transportation, or conveyance of any raw material, intermediate 
product, final product, by-product or waste product. The term excludes areas located on plant lands separate from the 
plant's industrial activities, such as office buildings and accompanying parking lots as long as the drainage from the 
excluded areas is not mixed with storm water drained from the above described areas. Industrial facilities (including 
industrial facilities that are federally, State, or municipally owned or operated that meet the description of the facilities 
listed in paragraphs (b)(14)(i) through (xi) of this section) include those facilities designated under the provisions of 
paragraph (a)(1)(v) of this section. The following categories of facilities are considered to be engaging in "industrial 
activity" for purposes of paragraph (b)(14): 

 (i) Facilities subject to storm water effluent limitations guidelines, new source performance standards, or toxic pol-
lutant effluent standards under 40 CFR subchapter N (except facilities with toxic pollutant effluent standards which are 
exempted under category (xi) in paragraph (b)(14) of this section); 

 (ii) Facilities classified as Standard Industrial Classifications 24 (except 2434), 26 (except 265 and 267), 28 (ex-
cept 283), 29, 31l, 32 (except 323), 33, 344l, 373; 

 (iii) Facilities classified as Standard Industrial Classifications 10 through 14 (mineral industry) including active or 
inactive mining operations (except for areas of coal mining operations no longer meeting the definition of a reclamation 
area under 40 CFR 434.11(1) because the performance bond issued to the facility by the appropriate SMCRA authority 
has been released, or except for areas of non-coal mining operations which have been released from applicable State or 
Federal reclamation requirements after December 17, 1990) and oil and gas exploration, production, processing, or 
treatment operations, or transmission facilities that discharge storm water contaminated by contact with or that has come 
into contact with, any overburden, raw material, intermediate products, finished products, byproducts or waste products 
located on the site of such operations; (inactive mining operations are mining sites that are not being actively mined, but 
which have an identifiable owner/operator; inactive mining sites do not include sites where mining claims are being 
maintained prior to disturbances associated with the extraction, beneficiation, or processing of mined materials, nor sites 
where minimal activities are undertaken for the sole purpose of maintaining a mining claim); 

 (iv) Hazardous waste treatment, storage, or disposal facilities, including those that are operating under interim sta-
tus or a permit under subtitle C of RCRA; 

 (v) Landfills, land application sites, and open dumps that receive or have received any industrial wastes (waste that 
is received from any of the facilities described under this subsection) including those that are subject to regulation under 
subtitle D of RCRA; 

 (vi) Facilities involved in the recycling of materials, including metal scrapyards, battery reclaimers, salvage yards, 
and automobile junkyards, including but limited to those classified as Standard Industrial Classification 5015 and 5093; 

 (vii) Steam electric power generating facilities, including coal handling sites; 

 (viii) Transportation facilities classified as Standard Industrial Classifications 40, 41, 42 (except 4221-25), 43, 44, 
45, and 5171 which have vehicle maintenance shops, equipment cleaning operations, or airport deicing operations. Only 
those portions of the facility that are either involved in vehicle maintenance (including vehicle rehabilitation, mechani-
cal repairs, painting, fueling, and lubrication), equipment cleaning operations, airport deicing operations, or which are 
otherwise identified under paragraphs (b)(14) (i)-(vii) or (ix)-(xi) of this section are associated with industrial activity; 

 (ix) Treatment works treating domestic sewage or any other sewage sludge or wastewater treatment device or sys-
tem, used in the storage treatment, recycling, and reclamation of municipal or domestic sewage, including land dedicat-
ed to the disposal of sewage sludge that are located within the confines of the facility, with a design flow of 1.0 mgd or 
more, or required to have an approved pretreatment program under 40 CFR part 403. Not included are farm lands, do-
mestic gardens or lands used for sludge management where sludge is beneficially reused and which are not physically 
located in the confines of the facility, or areas that are in compliance with section 405 of the CWA; 

 (x) Construction activity including clearing, grading and excavation, except operations that result in the disturb-
ance of less than five acres of total land area. Construction activity also includes the disturbance of less than five acres 
of total land area that is a part of a larger common plan of development or sale if the larger common plan will ultimately 
disturb five acres or more; 
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 (xi) Facilities under Standard Industrial Classifications 20, 21, 22, 23, 2434, 25, 265, 267, 27, 283, 285, 30, 31 (ex-
cept 311), 323, 34 (except 3441), 35, 36, 37 (except 373), 38, 39, and 4221-25; 

 (15) Storm water discharge associated with small construction activity means the discharge of storm water from: 

 (i) Construction activities including clearing, grading, and excavating that result in land disturbance of equal to or 
greater than one acre and less than five acres. Small construction activity also includes the disturbance of less than one 
acre of total land area that is part of a larger common plan of development or sale if the larger common plan will ulti-
mately disturb equal to or greater than one and less than five acres. Small construction activity does not include routine 
maintenance that is performed to maintain the original line and grade, hydraulic capacity, or original purpose of the fa-
cility. The Director may waive the otherwise applicable requirements in a general permit for a storm water discharge 
from construction activities that disturb less than five acres where: 

 (A) The value of the rainfall erosivity factor ("R" in the Revised Universal Soil Loss Equation) is less than five 
during the period of construction activity. The rainfall erosivity factor is determined in accordance with Chapter 2 of 
Agriculture Handbook Number 703, Predicting Soil Erosion by Water: A Guide to Conservation Planning With the Re-
vised Universal Soil Loss Equation (RUSLE), pages 21-64, dated January 1997. The Director of the Federal Register 
approves this incorporation by reference in accordance with 5 U.S.C 552(a) and 1 CFR part 51. Copies may be obtained 
from EPA's Water Resource Center, Mail Code RC4100, 1200 Pennsylvania Ave., NW., Washington, DC 20460. A 
copy is also available for inspection at the U.S. EPA Water Docket, 1200 Pennsylvania Ave., NW., Washington, DC 
20460, or the Office of the Federal Register, 800 N. Capitol Street N.W. Suite 700, Washington, DC. An operator must 
certify to the Director that the construction activity will take place during a period when the value of the rainfall ero-
sivity factor is less than five; or 

 (B) Storm water controls are not needed based on a "total maximum daily load" (TMDL) approved or established 
by EPA that addresses the pollutant(s) of concern or, for non-impaired waters that do not require TMDLs, an equivalent 
analysis that determines allocations for small construction sites for the pollutant(s) of concern or that determines that 
such allocations are not needed to protect water quality based on consideration of existing in-stream concentrations, 
expected growth in pollutant contributions from all sources, and a margin of safety. For the purpose of this paragraph, 
the pollutant(s) of concern include sediment or a parameter that addresses sediment (such as total suspended solids, tur-
bidity or siltation) and any other pollutant that has been identified as a cause of impairment of any water body that will 
receive a discharge from the construction activity. The operator must certify to the Director that the construction activity 
will take place, and storm water discharges will occur, within the drainage area addressed by the TMDL or equivalent 
analysis. 

 (ii) Any other construction activity designated by the Director, or in States with approved NPDES programs either 
the Director or the EPA Regional Administrator, based on the potential for contribution to a violation of a water quality 
standard or for significant contribution of pollutants to waters of the United States. 

  
EXHIBIT 1 TO ß 122.26(b)(15).--SUMMARY OF COVERAGE 

OF "STORM WATER DISCHARGES ASSICIATED WITH SMALL 
CONSTRUCTION ACTIVITY" UNDER THE NPDES STORM WATER PROGRAM 

Automatic Designation: . Construction activities that result in a 
Required Nationwide land disturbance of equal to or greater 
Coverage than one acre and less than five acres. 
 . Construction activities disturbing less 
 than one acre if part of a larger common 
 plan of development or sale with a planned 
 disturbance of equal to or greater than one 
 acre and less than five acres. (see ß 
 122.26(b)(15)(i).) 
Potential Designation: . Construction activities that result in a 
Optional Evaluation and land disturbance of less than one acre 
Designation by the based on the potential for contribution to 
NPDES Permitting a violation of a water quality standard or 
Authority or EPA for significant contribution of pollutants. 
Regional Administrator. (see ß 122.26(b)(15)(ii).) 
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EXHIBIT 1 TO ß 122.26(b)(15).--SUMMARY OF COVERAGE 
OF "STORM WATER DISCHARGES ASSICIATED WITH SMALL 

CONSTRUCTION ACTIVITY" UNDER THE NPDES STORM WATER PROGRAM 
Potential Waiver: Any automatically designated construction 
Waiver from activity where the operator certifies: (1) 
Requirements as A rainfall erosivity factor of less than 
Determined by the NPDES five, or (2) That the activity will occur 
Permitting Authority. within an area where controls are not 
 needed based on a TMDL or, for non-impaired 
 waters that do not require a TMDL, an 
 equivalent analysis for the pollutant(s) of 
 concern. (see ß 122.26(b)(15)(i).) 

 (16) Small municipal separate storm sewer system means all separate storm sewers that are: 

 (i) Owned or operated by the United States, a State, city, town, borough, county, parish, district, association, or 
other public body (created by or pursuant to State law) having jurisdiction over disposal of sewage, industrial wastes, 
storm water, or other wastes, including special districts under State law such as a sewer district, flood control district or 
drainage district, or similar entity, or an Indian tribe or an authorized Indian tribal organization, or a designated and ap-
proved management agency under section 208 of the CWA that discharges to waters of the United States. 

 (ii) Not defined as "large" or "medium" municipal separate storm sewer systems pursuant to paragraphs (b)(4) and 
(b)(7) of this section, or designated under paragraph (a)(1)(v) of this section. 

 (iii) This term includes systems similar to separate storm sewer systems in municipalities, such as systems at mili-
tary bases, large hospital or prison complexes, and highways and other thoroughfares. The term does not include sepa-
rate storm sewers in very discrete areas, such as individual buildings. 

 (17) Small MS4 means a small municipal separate storm sewer system. 

 (18) Municipal separate storm sewer system means all separate storm sewers that are defined as "large" or "medi-
um" or "small" municipal separate storm sewer systems pursuant to paragraphs (b)(4), (b)(7), and (b)(16) of this section, 
or designated under paragraph (a)(1)(v) of this section. 

 (19) MS4 means a municipal separate storm sewer system. 

 (20) Uncontrolled sanitary landfill means a landfill or open dump, whether in operation or closed, that does not 
meet the requirements for runon or runoff controls established pursuant to subtitle D of the Solid Waste Disposal Act. 

 (c) Application requirements for storm water discharges associated with industrial activity and storm water dis-
charges associated with small construction activity -- (1) Individual application. Dischargers of storm water associated 
with industrial activity and with small construction activity are required to apply for an individual permit or seek cover-
age under a promulgated storm water general permit. Facilities that are required to obtain an individual permit, or any 
discharge of storm water which the Director is evaluating for designation (see 124.52(c) of this chapter) under para-
graph (a)(1)(v) of this section and is not a municipal storm sewer, shall submit an NPDES application in accordance 
with the requirements of ß 122.21 as modified and supplemented by the provisions of this paragraph. 

 (i) Except as provided in ß 122.26(c)(1)(ii)-(iv), the operator of a storm water discharge associated with industrial 
activity subject to this section shall provide: 

 (A) A site map showing topography (or indicating the outline of drainage areas served by the outfall(s) covered in 
the application if a topographic map is unavailable) of the facility including: each of its drainage and discharge struc-
tures; the drainage area of each storm water outfall; paved areas and buildings within the drainage area of each storm 
water outfall, each past or present area used for outdoor storage or disposal of significant materials, each existing struc-
tural control measure to reduce pollutants in storm water runoff, materials loading and access areas, areas where pesti-
cides, herbicides, soil conditioners and fertilizers are applied, each of its hazardous waste treatment, storage or disposal 
facilities (including each area not required to have a RCRA permit which is used for accumulating hazardous waste un-
der 40 CFR 262.34); each well where fluids from the facility are injected underground; springs, and other surface water 
bodies which receive storm water discharges from the facility; 
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 (B) An estimate of the area of impervious surfaces (including paved areas and building roofs) and the total area 
drained by each outfall (within a mile radius of the facility) and a narrative description of the following: Significant 
materials that in the three years prior to the submittal of this application have been treated, stored or disposed in a man-
ner to allow exposure to storm water; method of treatment, storage or disposal of such materials; materials management 
practices employed, in the three years prior to the submittal of this application, to minimize contact by these materials 
with storm water runoff; materials loading and access areas; the location, manner and frequency in which pesticides, 
herbicides, soil conditioners and fertilizers are applied; the location and a description of existing structural and non-
structural control measures to reduce pollutants in storm water runoff; and a description of the treatment the storm water 
receives, including the ultimate disposal of any solid or fluid wastes other than by discharge; 

 (C) A certification that all outfalls that should contain storm water discharges associated with industrial activity 
have been tested or evaluated for the presence of non-storm water discharges which are not covered by a NPDES per-
mit; tests for such non-storm water discharges may include smoke tests, fluorometric dye tests, analysis of accurate 
schematics, as well as other appropriate tests. The certification shall include a description of the method used, the date 
of any testing, and the on-site drainage points that were directly observed during a test; 

 (D) Existing information regarding significant leaks or spills of toxic or hazardous pollutants at the facility that 
have taken place within the three years prior to the submittal of this application; 

 (E) Quantitative data based on samples collected during storm events and collected in accordance with ß 122.21 of 
this part from all outfalls containing a storm water discharge associated with industrial activity for the following param-
eters: 

 (1) Any pollutant limited in an effluent guideline to which the facility is subject; 

 (2) Any pollutant listed in the facility's NPDES permit for its process wastewater (if the facility is operating under 
an existing NPDES permit); 

 (3) Oil and grease, pH, BOD5, COD, TSS, total phosphorus, total Kjeldahl nitrogen, and nitrate plus nitrite nitro-
gen; 

 (4) Any information on the discharge required under ß 122.21(g)(7) (vi) and (vii); 

 (5) Flow measurements or estimates of the flow rate, and the total amount of discharge for the storm event(s) sam-
pled, and the method of flow measurement or estimation; and 

 (6) The date and duration (in hours) of the storm event(s) sampled, rainfall measurements or estimates of the storm 
event (in inches) which generated the sampled runoff and the duration between the storm event sampled and the end of 
the previous measurable (greater than 0.1 inch rainfall) storm event (in hours); 

 (F) Operators of a discharge which is composed entirely of storm water are exempt from the requirements of ß 
122.21 (g)(2), (g)(3), (g)(4), (g)(5), (g)(7)(iii), (g)(7)(iv), (g)(7)(v), and (g)(7)(viii); and 

 (G) Operators of new sources or new discharges (as defined in ß 122.2 of this part) which are composed in part or 
entirely of storm water must include estimates for the pollutants or parameters listed in paragraph (c)(1)(i)(E) of this 
section instead of actual sampling data, along with the source of each estimate. Operators of new sources or new dis-
charges composed in part or entirely of storm water must provide quantitative data for the parameters listed in para-
graph (c)(1)(i)(E) of this section within two years after commencement of discharge, unless such data has already been 
reported under the monitoring requirements of the NPDES permit for the discharge. Operators of a new source or new 
discharge which is composed entirely of storm water are exempt from the requirements of ß 122.21 (k)(3)(ii), (k)(3)(iii), 
and (k)(5). 

 (ii) An operator of an existing or new storm water discharge that is associated with industrial activity solely under 
paragraph (b)(14)(x) of this section or is associated with small construction activity solely under paragraph (b)(15) of 
this section, is exempt from the requirements of ß 122.21(g) and paragraph (c)(1)(i) of this section. Such operator shall 
provide a narrative description of: 

 (A) The location (including a map) and the nature of the construction activity; 

 (B) The total area of the site and the area of the site that is expected to undergo excavation during the life of the 
permit; 
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 (C) Proposed measures, including best management practices, to control pollutants in storm water discharges dur-
ing construction, including a brief description of applicable State and local erosion and sediment control requirements; 

 (D) Proposed measures to control pollutants in storm water discharges that will occur after construction operations 
have been completed, including a brief description of applicable State or local erosion and sediment control require-
ments; 

 (E) An estimate of the runoff coefficient of the site and the increase in impervious area after the construction ad-
dressed in the permit application is completed, the nature of fill material and existing data describing the soil or the 
quality of the discharge; and 

 (F) The name of the receiving water. 

 (iii) The operator of an existing or new discharge composed entirely of storm water from an oil or gas exploration, 
production, processing, or treatment operation, or transmission facility is not required to submit a permit application in 
accordance with paragraph (c)(1)(i) of this section, unless the facility: 

 (A) Has had a discharge of storm water resulting in the discharge of a reportable quantity for which notification is 
or was required pursuant to 40 CFR 117.21 or 40 CFR 302.6 at anytime since November 16, 1987; or 

 (B) Has had a discharge of storm water resulting in the discharge of a reportable quantity for which notification is 
or was required pursuant to 40 CFR 110.6 at any time since November 16, 1987; or 

 (C) Contributes to a violation of a water quality standard. 

 (iv) The operator of an existing or new discharge composed entirely of storm water from a mining operation is not 
required to submit a permit application unless the discharge has come into contact with, any overburden, raw material, 
intermediate products, finished product, byproduct or waste products located on the site of such operations. 

 (v) Applicants shall provide such other information the Director may reasonably require under ß 122.21(g)(13) of 
this part to determine whether to issue a permit and may require any facility subject to paragraph (c)(1)(ii) of this sec-
tion to comply with paragraph (c)(1)(i) of this section. 

 (2) [Reserved] 

 (d) Application requirements for large and medium municipal separate storm sewer discharges. The operator of a 
discharge from a large or medium municipal separate storm sewer or a municipal separate storm sewer that is designat-
ed by the Director under paragraph (a)(1)(v) of this section, may submit a jurisdiction-wide or system-wide permit ap-
plication. Where more than one public entity owns or operates a municipal separate storm sewer within a geographic 
area (including adjacent or interconnected municipal separate storm sewer systems), such operators may be a coappli-
cant to the same application. Permit applications for discharges from large and medium municipal storm sewers or mu-
nicipal storm sewers designated under paragraph (a)(1)(v) of this section shall include; 

 (1) Part 1. Part 1 of the application shall consist of; 

 (i) General information. The applicants' name, address, telephone number of contact person, ownership status and 
status as a State or local government entity. 

 (ii) Legal authority. A description of existing legal authority to control discharges to the municipal separate storm 
sewer system. When existing legal authority is not sufficient to meet the criteria provided in paragraph (d)(2)(i) of this 
section, the description shall list additional authorities as will be necessary to meet the criteria and shall include a 
schedule and commitment to seek such additional authority that will be needed to meet the criteria. 

 (iii) Source identification. (A) A description of the historic use of ordinances, guidance or other controls which 
limited the discharge of non-storm water discharges to any Publicly Owned Treatment Works serving the same area as 
the municipal separate storm sewer system. 

 (B) A USGS 7.5 minute topographic map (or equivalent topographic map with a scale between 1:10,000 and 
1:24,000 if cost effective) extending one mile beyond the service boundaries of the municipal storm sewer system cov-
ered by the permit application. The following information shall be provided: 

 (1) The location of known municipal storm sewer system outfalls discharging to waters of the United States; 
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 (2) A description of the land use activities (e.g. divisions indicating undeveloped, residential, commercial, agricul-
tural and industrial uses) accompanied with estimates of population densities and projected growth for a ten year period 
within the drainage area served by the separate storm sewer. For each land use type, an estimate of an average runoff 
coefficient shall be provided; 

 (3) The location and a description of the activities of the facility of each currently operating or closed municipal 
landfill or other treatment, storage or disposal facility for municipal waste; 

 (4) The location and the permit number of any known discharge to the municipal storm sewer that has been issued 
a NPDES permit; 

 (5) The location of major structural controls for storm water discharge (retention basins, detention basins, major in-
filtration devices, etc.); and 

 (6) The identification of publicly owned parks, recreational areas, and other open lands. 

 (iv) Discharge characterization. (A) Monthly mean rain and snow fall estimates (or summary of weather bureau da-
ta) and the monthly average number of storm events. 

 (B) Existing quantitative data describing the volume and quality of discharges from the municipal storm sewer, in-
cluding a description of the outfalls sampled, sampling procedures and analytical methods used. 

 (C) A list of water bodies that receive discharges from the municipal separate storm sewer system, including 
downstream segments, lakes and estuaries, where pollutants from the system discharges may accumulate and cause wa-
ter degradation and a brief description of known water quality impacts. At a minimum, the description of impacts shall 
include a description of whether the water bodies receiving such discharges havebeen: 

 (1) Assessed and reported in section 305(b) reports submitted by the State, the basis for the assessment (evaluated 
or monitored), a summary of designated use support and attainment of Clean Water Act (CWA) goals (fishable and 
swimmable waters), and causes of nonsupport of designated uses; 

 (2) Listed under section 304(l)(1)(A)(i), section 304(l)(1)(A)(ii), or section 304(l)(1)(B) of the CWA that is not ex-
pected to meet water quality standards or water quality goals; 

 (3) Listed in State Nonpoint Source Assessments required by section 319(a) of the CWA that, without additional 
action to control nonpoint sources of pollution, cannot reasonably be expected to attain or maintain water quality stand-
ards due to storm sewers, construction, highway maintenance and runoff from municipal landfills and municipal sludge 
adding significant pollution (or contributing to a violation of water quality standards); 

 (4) Identified and classified according to eutrophic condition of publicly owned lakes listed in State reports re-
quired under section 314(a) of the CWA (include the following: A description of those publicly owned lakes for which 
uses are known to be impaired; a description of procedures, processes and methods to control the discharge of pollutants 
from municipal separate storm sewers into such lakes; and a description of methods and procedures to restore the quali-
ty of such lakes); 

 (5) Areas of concern of the Great Lakes identified by the International Joint Commission; 

 (6) Designated estuaries under the National Estuary Program under section 320 of the CWA; 

 (7) Recognized by the applicant as highly valued or sensitive waters; 

 (8) Defined by the State or U.S. Fish and Wildlife Services's National Wetlands Inventory as wetlands; and 

 (9) Found to have pollutants in bottom sediments, fish tissue or biosurvey data. 

 (D) Field screening. Results of a field screening analysis for illicit connections and illegal dumping for either se-
lected field screening points or major outfalls covered in the permit application. At a minimum, a screening analysis 
shall include a narrative description, for either each field screening point or major outfall, of visual observations made 
during dry weather periods. If any flow is observed, two grab samples shall be collected during a 24 hour period with a 
minimum period of four hours between samples. For all such samples, a narrative description of the color, odor, turbidi-
ty, the presence of an oil sheen or surface scum as well as any other relevant observations regarding the potential pres-
ence of non-storm water discharges or illegal dumping shall be provided. In addition, a narrative description of the re-
sults of a field analysis using suitable methods to estimate pH, total chlorine, total copper, total phenol, and detergents 
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(or surfactants) shall be provided along with a description of the flow rate. Where the field analysis does not involve 
analytical methods approved under 40 CFR part 136, the applicant shall provide a description of the method used in-
cluding the name of the manufacturer of the test method along with the range and accuracy of the test. Field screening 
points shall be either major outfalls or other outfall points (or any other point of access such as manholes) randomly 
located throughout the storm sewer system by placing a grid over a drainage system map and identifying those cells of 
the grid which contain a segment of the storm sewer system or major outfall. The field screening points shall be estab-
lished using the following guidelines and criteria: 

 (1) A grid system consisting of perpendicular north-south and east-west lines spaced 1/4 mile apart shall be over-
laid on a map of the municipal storm sewer system, creating a series of cells; 

 (2) All cells that contain a segment of the storm sewer system shall be identified; one field screening point shall be 
selected in each cell; major outfalls may be used as field screening points; 

 (3) Field screening points should be located downstream of any sources of suspected illegal or illicit activity; 

 (4) Field screening points shall be located to the degree practicable at the farthest manhole or other accessible loca-
tion downstream in the system, within each cell; however, safety of personnel and accessibility of the location should be 
considered in making this determination; 

 (5) Hydrological conditions; total drainage area of the site; population density of the site; traffic density; age of the 
structures or buildings in the area; history of the area; and land use types; 

 (6) For medium municipal separate storm sewer systems, no more than 250 cells need to have identified field 
screening points; in large municipal separate storm sewer systems, no more than 500 cells need to have identified field 
screening points; cells established by the grid that contain no storm sewer segments will be eliminated from considera-
tion; if fewer than 250 cells in medium municipal sewers are created, and fewer than 500 in large systems are created by 
the overlay on the municipal sewer map, then all those cells which contain a segment of the sewer system shall be sub-
ject to field screening (unless access to the separate storm sewer system is impossible); and 

 (7) Large or medium municipal separate storm sewer systems which are unable to utilize the procedures described 
in paragraphs (d)(1)(iv)(D) (1) through (6) of this section, because a sufficiently detailed map of the separate storm 
sewer systems is unavailable, shall field screen no more than 500 or 250 major outfalls respectively (or all major out-
falls in the system, if less); in such circumstances, the applicant shall establish a grid system consisting of north-south 
and east-west lines spaced 1/4 mile apart as an overlay to the boundaries of the municipal storm sewer system, thereby 
creating a series of cells; the applicant will then select major outfalls in as many cells as possible until at least 500 major 
outfalls (large municipalities) or 250 major outfalls (medium municipalities) are selected; a field screening analysis 
shall be undertaken at these major outfalls. 

 (E) Characterization plan. Information and a proposed program to meet the requirements of paragraph (d)(2)(iii) of 
this section. Such description shall include: the location of outfalls or field screening points appropriate for representa-
tive data collection under paragraph (d)(2)(iii)(A) of this section, a description of why the outfall or field screening 
point is representative, the seasons during which sampling is intended, a description of the sampling equipment. The 
proposed location of outfalls or field screening points for such sampling should reflect water quality concerns (see para-
graph (d)(1)(iv)(C) of this section) to the extent practicable. 

 (v) Management programs. (A) A description of the existing management programs to control pollutants from the 
municipal separate storm sewer system. The description shall provide information on existing structural and source con-
trols, including operation and maintenance measures for structural controls, that are currently being implemented. Such 
controls may include, but arenot limited to: Procedures to control pollution resulting from construction activities; flood-
plain management controls; wetland protection measures; best management practices for new subdivisions; and emer-
gency spill response programs. The description may address controls established under State law as well as local re-
quirements. 

 (B) A description of the existing program to identify illicit connections to the municipal storm sewer system. The 
description should include inspection procedures and methods for detecting and preventing illicit discharges, and de-
scribe areas where this program has been implemented. 

 (vi) Fiscal resources. (A) A description of the financial resources currently available to the municipality to com-
plete part 2 of the permit application. A description of the municipality's budget for existing storm water programs, in-
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cluding an overview of the municipality's financial resources and budget, including overall indebtedness and assets, and 
sources of funds for storm water programs. 

 (2) Part 2. Part 2 of the application shall consist of: 

 (i) Adequate legal authority. A demonstration that the applicant can operate pursuant to legal authority established 
by statute, ordinance or series of contracts which authorizes or enables the applicant at a minimum to: 

 (A) Control through ordinance, permit, contract, order or similar means, the contribution of pollutants to the mu-
nicipal storm sewer by storm water discharges associated with industrial activity and the quality of storm water dis-
charged from sites of industrial activity; 

 (B) Prohibit through ordinance, order or similar means, illicit discharges to the municipal separate storm sewer; 

 (C) Control through ordinance, order or similar means the discharge to a municipal separate storm sewer of spills, 
dumping or disposal of materials other than storm water; 

 (D) Control through interagency agreements among coapplicants the contribution of pollutants from one portion of 
the municipal system to another portion of the municipal system; 

 (E) Require compliance with conditions in ordinances, permits, contracts or orders; and 

 (F) Carry out all inspection, surveillance and monitoring procedures necessary to determine compliance and non-
compliance with permit conditions including the prohibition on illicit discharges to the municipal separate storm sewer. 

 (ii) Source identification. The location of any major outfall that discharges to waters of the United States that was 
not reported under paragraph (d)(1)(iii)(B)(1) of this section. Provide an inventory, organized by watershed of the name 
and address, and a description (such as SIC codes) which best reflects the principal products or services provided by 
each facility which may discharge, to the municipal separate storm sewer, storm water associated with industrial activi-
ty; 

 (iii) Characterization data. When "quantitative data" for a pollutant are required under paragraph (d)(2)(iii)(A)(3) 
of this section, the applicant must collect a sample of effluent in accordance with ß 122.21(g)(7) and analyze it for the 
pollutant in accordance with analytical methods approved under part 136 of this chapter. When no analytical method is 
approved the applicant may use any suitable method but must provide a description of the method. The applicant must 
provide information characterizing the quality and quantity of discharges covered in the permit application, including: 

 (A) Quantitative data from representative outfalls designated by the Director (based on information received in part 
1 of the application, the Director shall designate between five and ten outfalls or field screening points as representative 
of the commercial, residential and industrial land use activities of the drainage area contributing to the system or, where 
there are less than five outfalls covered in the application, the Director shall designate all outfalls) developed as follows: 

 (1) For each outfall or field screening point designated under this subparagraph, samples shall be collected of 
storm water discharges from three storm events occurring at least one month apart in accordance with the requirements 
at ß 122.21(g)(7) (the Director may allow exemptions to sampling three storm events when climatic conditions create 
good cause for such exemptions); 

 (2) A narrative description shall be provided of the date and duration of the storm event(s) sampled, rainfall esti-
mates of the storm event which generated the sampled discharge and the duration between the storm event sampled and 
the end of the previous measurable (greater than 0.1 inch rainfall) storm event; 

 (3) For samples collected and described under paragraphs (d)(2)(iii) (A)(1) and (A)(2) of this section, quantitative 
data shall be provided for: the organic pollutants listed in Table II; the pollutants listed in Table III (toxic metals, cya-
nide, and total phenols) of appendix D of 40 CFR part 122, and for the following pollutants: 

    Total suspended solids (TSS) 

 Total dissolved solids (TDS) 

 COD 

 BOD[5] 

 Oil and grease 
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 Fecal coliform 

 Fecal streptococcus 

 pH 

 Total Kjeldahl nitrogen 

 Nitrate plus nitrite 

 Dissolved phosphorus 

 Total ammonia plus organic nitrogen 

 Total phosphorus 

 (4) Additional limited quantitative data required by the Director for determining permit conditions (the Director 
may require that quantitative data shall be provided for additional parameters, and may establish sampling conditions 
such as the location, season of sample collection, form of precipitation (snow melt, rainfall) and other parameters neces-
sary to insure representativeness); 

 (B) Estimates of the annual pollutant load of the cumulative discharges to waters of the United States from all 
identified municipal outfalls and the event mean concentration of the cumulative discharges to waters of the United 
States from all identified municipal outfalls during a storm event (as described under ß 122.21(c)(7)) for BOD[sub]5, 
COD, TSS, dissolved solids, total nitrogen, total ammonia plus organic nitrogen, total phosphorus, dissolved phospho-
rus, cadmium, copper, lead, and zinc. Estimates shall be accompanied by a description of the procedures for estimating 
constituent loads and concentrations, including any modelling, data analysis, and calculation methods; 

 (C) A proposed schedule to provide estimates for each major outfall identified in either paragraph (d)(2)(ii) or 
(d)(1)(iii)(B)(1) of this section of the seasonal pollutant load and of the event mean concentration of a representative 
storm for any constituent detected in any sample required under paragraph (d)(2)(iii)(A) of this section; and 

 (D) A proposed monitoring program for representative data collection for the term of the permit that describes the 
location of outfalls or field screening points to be sampled (or the location of instream stations), why the location is rep-
resentative, the frequency of sampling, parameters to be sampled, and a description of sampling equipment. 

 (iv) Proposed management program. A proposed management program covers the duration of the permit. It shall 
include a comprehensive planning process which involves public participation and where necessary intergovernmental 
coordination, to reduce the discharge of pollutants to the maximum extent practicable using management practices, con-
trol techniques and system, design and engineering methods, and such other provisions which are appropriate. The pro-
gram shall also include a description of staff and equipment available to implement the program. Separate proposed 
programs may be submitted by each coapplicant. Proposed programs may impose controls on a systemwide basis, a 
watershed basis, a jurisdiction basis, or on individual outfalls. Proposed programs will be considered by the Director 
when developing permit conditions to reduce pollutants in discharges to the maximum extent practicable. Proposed 
management programs shall describe priorities for implementing controls. Such programs shall be based on: 

 (A) A description of structural and source control measures to reduce pollutants from runoff from commercial and 
residential areas that are discharged from the municipal storm sewer system that are to be implemented during the life of 
the permit, accompanied with an estimate of the expected reduction of pollutant loads and a proposed schedule for im-
plementing such controls. At a minimum, the description shall include: 

 (1) A description of maintenance activities and a maintenance schedule for structural controls to reduce pollutants 
(including floatables) in discharges from municipal separate storm sewers; 

 (2) A description of planning procedures including a comprehensive master plan to develop, implement and en-
force controls to reduce the discharge of pollutants from municipal separate storm sewers which receive discharges 
from areas of new development and significant redevelopment. Such plan shall address controls to reduce pollutants in 
discharges from municipal separate storm sewers after construction is completed. (Controls to reduce pollutants in dis-
charges from municipal separate storm sewers containing construction site runoff are addressed in paragraph 
(d)(2)(iv)(D) of this section; 
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 (3) A description of practices for operating and maintaining public streets, roads and highways and procedures for 
reducing the impact on receiving waters of discharges from municipal storm sewer systems, including pollutants dis-
charged as a result of deicing activities; 

 (4) A description of procedures to assure that flood management projects assess the impacts on the water quality of 
receiving water bodies and that existing structural flood control devices have been evaluated to determine if retrofitting 
the device to provide additional pollutant removal from storm water is feasible; 

 (5) A description of a program to monitor pollutants in runoff from operating or closed municipal landfills or other 
treatment, storage or disposal facilities for municipal waste, which shall identify priorities and procedures for inspec-
tions and establishing and implementing control measures for such discharges (this program can be coordinated with the 
program developed under paragraph (d)(2)(iv)(C) of this section); and 

 (6) A description of a program to reduce to the maximum extent practicable, pollutants in discharges from munici-
pal separate storm sewers associated with the application of pesticides, herbicides and fertilizer which will include, as 
appropriate, controls such as educational activities, permits, certifications and other measures for commercial applica-
tors and distributors, and controls for application in public right-of-ways and at municipal facilities. 

 (B) A description of a program, including a schedule, to detect and remove (or require the discharger to the munic-
ipal separate storm sewer to obtain a separate NPDES permit for) illicit discharges and improper disposal into the storm 
sewer. The proposed program shall include: 

 (1) A description of a program, including inspections, to implement and enforce an ordinance, orders or similar 
means to prevent illicit discharges to the municipal separate storm sewer system; this program description shall address 
all types of illicit discharges, however the following category of non-storm water discharges or flows shall be addressed 
where such discharges are identified by the municipality as sources of pollutants to waters of the United States: water 
line flushing, landscape irrigation, diverted stream flows, rising ground waters, uncontaminated ground water infiltra-
tion (as defined at 40 CFR 35.2005(20)) to separate storm sewers, uncontaminated pumped ground water, discharges 
from potable water sources, foundation drains, air conditioning condensation, irrigation water, springs, water from crawl 
space pumps, footing drains, lawn watering, individual residential car washing, flows from riparian habitats and wet-
lands, dechlorinated swimming pool discharges, and street wash water (program descriptions shall address discharges or 
flows from fire fighting only where such discharges or flows are identified as significant sources of pollutants to waters 
of the United States); 

 (2) A description of procedures to conduct on-going field screening activities during the life of the permit, includ-
ing areas or locations that will be evaluated by such field screens; 

 (3) A description of procedures to be followed to investigate portions of the separate storm sewer system that, 
based on the results of the field screen, or other appropriate information, indicate a reasonable potential of containing 
illicit discharges or other sources of non-storm water (such procedures may include: sampling procedures for constitu-
ents such as fecal coliform, fecal streptococcus, surfactants (MBAS), residual chlorine, fluorides and potassium; testing 
with fluorometric dyes; or conducting in storm sewer inspections where safety and other considerations allow. Such 
description shall include the location of storm sewers that have been identified for such evaluation); 

 (4) A description of procedures to prevent, contain, and respond to spills that may discharge into the municipal 
separate storm sewer; 

 (5) A description of a program to promote, publicize, and facilitate public reporting of the presence of illicit dis-
charges or water quality impacts associated with discharges from municipal separate storm sewers; 

 (6) A description of educational activities, public information activities, and other appropriate activities to facilitate 
the proper management and disposal of used oil and toxic materials; and 

 (7) A description of controls to limit infiltration of seepage from municipal sanitary sewers to municipal separate 
storm sewer systems where necessary; 

 (C) A description of a program to monitor and control pollutants in storm water discharges to municipal systems 
from municipal landfills, hazardous waste treatment, disposal and recovery facilities, industrial facilities that are subject 
to section 313 of title III of the Superfund Amendments and Reauthorization Act of 1986 (SARA), and industrial facili-
ties that the municipal permit applicant determines are contributing a substantial pollutant loading to the municipal 
storm sewer system. The program shall: 
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 (1) Identify priorities and procedures for inspections and establishing and implementing control measures for such 
discharges; 

 (2) Describe a monitoring program for storm water discharges associated with the industrial facilities identified in 
paragraph (d)(2)(iv)(C) of this section, to be implemented during the term of the permit, including the submission of 
quantitative data on the following constituents: Any pollutants limited in effluent guidelines subcategories, where appli-
cable; any pollutant listed in an existing NPDES permit for a facility; oil and grease, COD, pH, BOD5, TSS, total phos-
phorus, total Kjeldahl nitrogen, nitrate plus nitrite nitrogen, and any information on discharges required under ß 
122.21(g)(7) (vi) and (vii). 

 (D) A description of a program to implement and maintain structural and non-structural best management practices 
to reduce pollutants in storm water runoff from construction sites to the municipal storm sewer system, which shall in-
clude: 

 (1) A description of procedures for site planning which incorporate consideration of potential water quality im-
pacts; 

 (2) A description of requirements for nonstructural and structural best management practices; 

 (3) A description of procedures for identifying priorities for inspecting sites and enforcing control measures which 
consider the nature of the construction activity, topography, and the characteristics of soils and receiving water quality; 
and 

 (4) A description of appropriate educational and training measures for construction site operators. 

 (v) Assessment of controls. Estimated reductions in loadings of pollutants from discharges of municipal storm 
sewer constituents from municipal storm sewer systems expected as the result of the municipal storm water quality 
management program. The assessment shall also identify known impacts of storm water controls on ground water. 

 (vi) Fiscal analysis. For each fiscal year to be covered by the permit, a fiscal analysis of the necessary capital and 
operation and maintenance expenditures necessary to accomplish the activities of the programs under paragraphs (d)(2) 
(iii) and (iv) of this section. Such analysis shall include a description of the source of funds that are proposed to meet the 
necessary expenditures, including legal restrictions on the use of such funds. 

 (vii) Where more than one legal entity submits an application, the application shall contain a description of the 
roles and responsibilities of each legal entity and procedures to ensure effective coordination. 

 (viii) Where requirements under paragraph (d)(1)(iv)(E), (d)(2)(ii), (d)(2)(iii)(B) and (d)(2)(iv) of this section are 
not practicable or are not applicable, the Director may exclude any operator of a discharge from a municipal separate 
storm sewer which is designated under paragraph (a)(1)(v), (b)(4)(ii) or (b)(7)(ii) of this section from such require-
ments. The Director shall not exclude the operator of a discharge from a municipal separate storm sewer identified in 
appendix F, G, H or I of part 122, from any of the permit application requirements under this paragraph except where 
authorized under this section. 

 (e) Application deadlines. Any operator of a point source required to obtain a permit under this section that does 
not have an effective NPDES permit authorizing discharges from its storm water outfalls shall submit an application in 
accordance with the following deadlines: 

 (1) Storm water discharges associated with industrial activity. (i) Except as provided in paragraph (e)(1)(ii) of this 
section, for any storm water discharge associated with industrial activity identified in paragraphs (b)(14)(i) through (xi) 
of this section, that is not part of a group application as described in paragraph (c)(2) of this section or that is not author-
ized by a storm water general permit, a permit application made pursuant to paragraph (c) of this section must be sub-
mitted to the Director by October 1, 1992; 

 (ii) For any storm water discharge associated with industrial activity from a facility that is owned or operated by a 
municipality with a population of less than 100,000 that is not authorized by a general or individual permit, other than 
an airport, powerplant, or uncontrolled sanitary landfill, the permit application must be submitted to the Director by 
March 10, 2003. 

 (2) For any group application submitted in accordance with paragraph (c)(2) of this section: 
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 (i) Part 1. (A) Except as provided in paragraph (e)(2)(i)(B) of this section, part 1 of the application shall be submit-
ted to the Director, Office of Wastewater Enforcement and Compliance by September 30, 1991; 

 (B) Any municipality with a population of less than 250,000 shall not be required to submit a part 1 application be-
fore May 18, 1992. 

 (C) For any storm water discharge associated with industrial activity from a facility that is owned or operated by a 
municipality with a population of less than 100,000 other than an airport, powerplant, or uncontrolled sanitary landfill, 
permit applications requirements are reserved. 

 (ii) Based on information in the part 1 application, the Director will approve or deny the members in the group ap-
plication within 60 days after receiving part 1 of the group application. 

 (iii) Part 2. (A) Except as provided in paragraph (e)(2)(iii)(B) of this section, part 2 of the application shall be 
submittted to the Director, Office of Wastewater Enforcement and Compliance by October 1, 1992; 

 (B) Any municipality with a population of less than 250,000 shall not be required to submit a part 1 application be-
fore May 17, 1993. 

 (C) For any storm water discharge associated with industrial activity from a facility that is owned or operated by a 
municipality with a population of less than 100,000 other than an airport, powerplant, or uncontrolled sanitary landfill, 
permit applications requirements are reserved. 

 (iv) Rejected facilities. (A) Except as provided in paragraph (e)(2)(iv)(B) of this section, facilities that are rejected 
as members of the group shall submit an individual application (or obtain coverage under an applicable general permit) 
no later than 12 months after the date of receipt of the notice of rejection or October 1, 1992, whichever comes first. 

 (B) Facilities that are owned or operated by a municipality and that are rejected as members of part 1 group appli-
cation shall submit an individual application no later than 180 days after the date of receipt of the notice of rejection or 
October 1, 1992, whichever is later. 

 (v) A facility listed under paragraph (b)(14) (i)-(xi) of this section may add on to a group application submitted in 
accordance with paragraph (e)(2)(i) of this section at the discretion of the Office of Water Enforcement and Permits, and 
only upon a showing of good cause by the facility and the group applicant; the request for the addition of the facility 
shall be made no later than February 18, 1992; the addition of the facility shall not cause the percentage of the facilities 
that are required to submit quantitative data to be less than 10%, unless there are over 100 facilities in the group that are 
submitting quantitative data; approval to become part of group application must be obtained from the group or the trade 
association representing the individual facilities. 

 (3) For any discharge from a large municipal separate storm sewer system; 

 (i) Part 1 of the application shall be submitted to the Director by November 18, 1991; 

 (ii) Based on information received in the part 1 application the Director will approve or deny a sampling plan un-
der paragraph (d)(1)(iv)(E) of this section within 90 days after receiving the part 1 application; 

 (iii) Part 2 of the application shall be submitted to the Director by November 16, 1992. 

 (4) For any discharge from a medium municipal separate storm sewer system; 

 (i) Part 1 of the application shall be submitted to the Director by May 18, 1992. 

 (ii) Based on information received in the part 1 application the Director will approve or deny a sampling plan un-
der paragraph (d)(1)(iv)(E) of this section within 90 days after receiving the part 1 application. 

 (iii) Part 2 of the application shall be submitted to the Director by May 17, 1993. 

 (5) A permit application shall be submitted to the Director within 180 days of notice, unless permission for a later 
date is granted by the Director (see ß 124.52(c) of this chapter), for: 

 (i) A storm water discharge that the Director, or in States with approved NPDES programs, either the Director or 
the EPA Regional Administrator, determines that the discharge contributes to a violation of a water quality standard or 
is a significant contributor of pollutants to waters of the United States (see paragraphs (a)(1)(v) and (b)(15)(ii) of this 
section); 
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 (ii) A storm water discharge subject to paragraph (c)(1)(v) of this section. 

 (6) Facilities with existing NPDES permits for storm water discharges associated with industrial activity shall 
maintain existing permits. Facilities with permits for storm water discharges associated with industrial activity which 
expire on or after May 18, 1992 shall submit a new application in accordance with the requirements of 40 CFR 122.21 
and 40 CFR 122.26(c) (Form 1, Form 2F, and other applicable Forms) 180 days before the expiration of such permits. 

 (7) The Director shall issue or deny permits for discharges composed entirely of storm water under this section in 
accordance with the following schedule: 

 (i)(A) Except as provided in paragraph (e)(7)(i)(B) of this section, the Director shall issue or deny permits for 
storm water discharges associated with industrial activity no later than October 1, 1993, or, for new sources or existing 
sources which fail to submit a complete permit application by October 1, 1992, one year after receipt of a complete 
permit application; 

 (B) For any municipality with a population of less than 250,000 which submits a timely Part I group application 
under paragraph (e)(2)(i)(B) of this section, the Director shall issue or deny permits for storm water discharges associat-
ed with industrial activity no later than May 17, 1994, or, for any such municipality which fails to submit a complete 
Part II group permit application by May 17, 1993, one year after receipt of a complete permit application; 

 (ii) The Director shall issue or deny permits for large municipal separate storm sewer systems no later than No-
vember 16, 1993, or, for new sources or existing sources which fail to submit a complete permit application by Novem-
ber 16, 1992, one year after receipt of a complete permit application; 

 (iii) The Director shall issue or deny permits for medium municipal separate storm sewer systems no later than 
May 17, 1994, or, for new sources or existing sources which fail to submit a complete permit application by May 17, 
1993, one year after receipt of a complete permit application. 

 (8) For any storm water discharge associated with small construction activities identified in paragraph (b)(15)(i) of 
this section, see ß 122.21(c)(1). Discharges from these sources require permit authorization by March 10, 2003, unless 
designated for coverage before then. 

 (9) For any discharge from a regulated small MS4, the permit application made under ß 122.33 must be submitted 
to the Director by: 

 (i) March 10, 2003 if designated under ß 122.32(a)(1) unless your MS4 serves a jurisdiction with a population un-
der 10,000 and the NPDES permitting authority has established a phasing schedule under ß 123.35(d)(3) (see ß 
122.33(c)(1)); or 

 (ii) Within 180 days of notice, unless the NPDES permitting authority grants a later date, if designated under ß 
122.32(a)(2) (see ß 122.33(c)(2)). 

 (f) Petitions. (1) Any operator of a municipal separate storm sewer system may petition the Director to require a 
separate NPDES permit (or a permit issued under an approved NPDES State program) for any discharge into the munic-
ipal separate storm sewer system. 

 (2) Any person may petition the Director to require a NPDES permit for a discharge which is composed entirely of 
storm water which contributes to a violation of a water quality standard or is a significant contributor of pollutants to 
waters of the United States. 

 (3) The owner or operator of a municipal separate storm sewer system may petition the Director to reduce the Cen-
sus estimates of the population served by such separate system to account for storm water discharged to combined sew-
ers as defined by 40 CFR 35.2005(b)(11) that is treated in a publicly owned treatment works. In municipalities in which 
combined sewers are operated, the Census estimates of population may be reduced proportional to the fraction, based on 
estimated lengths, of the length of combined sewers over the sum of the length of combined sewers and municipal sepa-
rate storm sewers where an applicant has submitted the NPDES permit number associated with each discharge point and 
a map indicating areas served by combined sewers and the location of any combined sewer overflow discharge point. 

 (4) Any person may petition the Director for the designation of a large, medium, or small municipal separate storm 
sewer system as defined by paragraph (b)(4)(iv), (b)(7)(iv), or (b)(16) of this section. 

Received
August 26, 2011
Commission on
State Mandates



Page 19 
40 CFR 122.26  

 (5) The Director shall make a final determination on any petition received under this section within 90 days after 
receiving the petition with the exception of petitions to designate a small MS4 in which case the Director shall make a 
final determination on the petition within 180 days after its receipt. 

 (g) Conditional exclusion for "no exposure" of industrial activities and materials to storm water. Discharges com-
posed entirely of storm water are not storm water discharges associated with industrial activity if there is "no exposure" 
of industrial materials and activities to rain, snow, snowmelt and/or runoff, and the discharger satisfies the conditions in 
paragraphs (g)(1) through (g)(4) of this section. "No exposure" means that all industrial materials and activities are pro-
tected by a storm resistant shelter to prevent exposure to rain, snow, snowmelt, and/or runoff. Industrial materials or 
activities include, but are not limited to, material handling equipment or activities, industrial machinery, raw materials, 
intermediate products, by-products, final products, or waste products. Material handling activities include the storage, 
loading and unloading, transportation, or conveyance of any raw material, intermediate product, final product or waste 
product. 

 (1) Qualification. To qualify for this exclusion, the operator of the discharge must: 

 (i) Provide a storm resistant shelter to protect industrial materials and activities from exposure to rain, snow, snow 
melt, and runoff; 

 (ii) Complete and sign (according to ß 122.22) a certification that there are no discharges of storm water contami-
nated by exposure to industrial materials and activities from the entire facility, except as provided in paragraph (g)(2) of 
this section; 

 (iii) Submit the signed certification to the NPDES permitting authority once every five years; 

 (iv) Allow the Director to inspect the facility to determine compliance with the "no exposure" conditions; 

 (v) Allow the Director to make any "no exposure" inspection reports available to the public upon request; and 

 (vi) For facilities that discharge through an MS4, upon request, submit a copy of the certification of "no exposure" 
to the MS4 operator, as well as allow inspection and public reporting by the MS4 operator. 

 (2) Industrial materials and activities not requiring storm resistant shelter. To qualify for this exclusion, storm re-
sistant shelter is not required for: 

 (i) Drums, barrels, tanks, and similar containers that are tightly sealed, provided those containers are not deterio-
rated and do not leak ("Sealed" means banded or otherwise secured and without operational taps or valves); 

 (ii) Adequately maintained vehicles used in material handling; and 

 (iii) Final products, other than products that would be mobilized in storm water discharge (e.g., rock salt). 

 (3) Limitations. (i) Storm water discharges from construction activities identified in paragraphs (b)(14)(x) and 
(b)(15) are not eligible for this conditional exclusion. 

 (ii) This conditional exclusion from the requirement for an NPDES permit is available on a facility-wide basis on-
ly, not for individual outfalls. If a facility has some discharges of storm water that would otherwise be "no exposure" 
discharges, individual permit requirements should be adjusted accordingly. 

 (iii) If circumstances change and industrial materials or activities become exposed to rain, snow, snow melt, and/or 
runoff, the conditions for this exclusion no longer apply. In such cases, the discharge becomes subject to enforcement 
for un-permitted discharge. Any conditionally exempt discharger who anticipates changes in circumstances should ap-
ply for and obtain permit authorization prior to the change of circumstances. 

 (iv) Notwithstanding the provisions of this paragraph, the NPDES permitting authority retains the authority to re-
quire permit authorization (and deny this exclusion) upon making a determination that the discharge causes, has a rea-
sonable potential to cause, or contributes to an instream excursion above an applicable water quality standard, including 
designated uses. 

 (4) Certification. The no exposure certification must require the submission of the following information, at a min-
imum, to aid the NPDES permitting authority in determining if the facility qualifies for the no exposure exclusion: 

 (i) The legal name, address and phone number of the discharger (see ß 122.21(b)); 
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 (ii) The facility name and address, the county name and the latitude and longitude where the facility is located; 

 (iii) The certification must indicate that none of the following materials or activities are, or will be in the foreseea-
ble future, exposed to precipitation: 

 (A) Using, storing or cleaning industrial machinery or equipment, and areas where residuals from using, storing or 
cleaning industrial machinery or equipment remain and are exposed to storm water; 

 (B) Materials or residuals on the ground or in storm water inlets from spills/leaks; 

 (C) Materials or products from past industrial activity; 

 (D) Material handling equipment (except adequately maintained vehicles); 

 (E) Materials or products during loading/unloading or transporting activities; 

 (F) Materials or products stored outdoors (except final products intended for outside use, e.g., new cars, where ex-
posure to storm water does not result in the discharge of pollutants); 

 (G) Materials contained in open, deteriorated or leaking storage drums, barrels, tanks, and similar containers; 

 (H) Materials or products handled/stored on roads or railways owned or maintained by the discharger; 

 (I) Waste material (except waste in covered, non-leaking containers, e.g., dumpsters); 

 (J) Application or disposal of process wastewater (unless otherwise permitted); and 

 (K) Particulate matter or visible deposits of residuals from roof stacks/vents not otherwise regulated, i.e., under an 
air quality control permit, and evident in the storm water outflow; 

 (iv) All "no exposure" certifications must include the following certification statement, and be signed in accord-
ance with the signatory requirements of ß 122.22: "I certify under penalty of law that I have read and understand the 
eligibility requirements for claiming a condition of "no exposure" and obtaining an exclusion from NPDES storm water 
permitting; and that there are no discharges of storm water contaminated by exposure to industrial activities or materials 
from the industrial facility identified in this document (except as allowed under paragraph (g)(2)) of this section. I un-
derstand that I am obligated to submit a no exposure certification form once every five years to the NPDES permitting 
authority and, if requested, to the operator of the local MS4 into which this facility discharges (where applicable). I un-
derstand that I must allow the NPDES permitting authority, or MS4 operator where the discharge is into the local MS4, 
to perform inspections to confirm the condition of no exposure and to make such inspection reports publicly available 
upon request. I understand that I must obtain coverage under an NPDES permit prior to any point source discharge of 
storm water from the facility. I certify under penalty of law that this document and all attachments were prepared under 
my direction or supervision in accordance with a system designed to assure that qualified personnel properly gathered 
and evaluated the information submitted. Based upon my inquiry of the person or persons who manage the system, or 
those persons directly involved in gathering the information, the information submitted is to the best of my knowledge 
and belief true, accurate and complete. I am aware there are significant penalties for submitting false information, in-
cluding the possibility of fine and imprisonment for knowing violations." 
 
HISTORY: [55 FR 48063, Nov. 16, 1990, as amended at 56 FR 12100, Mar. 21, 1991; 56 FR 56554, Nov. 5, 1991; 57 
FR 11412, Apr. 2, 1992; 57 FR 60447, Dec. 18, 1992; 60 FR 40235, Aug. 7, 1995; 64 FR 68722, 68838, Dec. 8, 1999; 
65 FR 30886, 30907, May 15, 2000; 68 FR 11325, 11329, Mar. 10, 2003; 70 FR 11560, 11563, Mar. 9, 2005; 71 FR 
33628, 33639, June 12,2006] 
 
AUTHORITY: The Clean Water Act, 33 U.S.C. 1251 et seq. 
 
NOTES: [EFFECTIVE DATE NOTE: 71 FR 33628, 33639, June 12, 2006, revised paragraphs (a)(2) and (e)(8), effec-
tive June 12, 2006.] 
  
  
NOTES APPLICABLE TO ENTIRE CHAPTER:   
[PUBLISHER'S NOTE: Nomenclature changes to Chapter I appear at 65 FR 47323, 47324, 47325, Aug. 2, 2000.]  
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[PUBLISHER'S NOTE: For Federal Register citations concerning Chapter 1 Notice of implementation policy, see: 71 
FR 25504, May 1, 2006.]  
[PUBLISHER'S NOTE: For Federal Register citations concerning Chapter 1 Findings, see: 74 FR 66496, Dec. 15, 
2009.]  
[PUBLISHER'S NOTE: For Federal Register citations concerning Chapter I Denials, see: 75 FR 49556, Aug. 13, 2010.] 
  
  
NOTES APPLICABLE TO ENTIRE PART:   
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9, 1998.] 
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40 CFR 122.42 
 
  ß 122.42 Additional conditions applicable to specified categories of NPDES permits (applicable to State NPDES pro-
grams, see ß 123.25).  
 
 
    The following conditions, in addition to those set forth in ß 122.41, apply to all NPDES permits within the categories 
specified below: 

 (a) Existing manufacturing, commercial, mining, and silvicultural dischargers. In addition to the reporting re-
quirements under ß 122.41(1), all existing manufacturing, commercial, mining, and silvicultural dischargers must notify 
the Director as soon as they know or have reason to believe: 

 (1) That any activity has occurred or will occur which would result in the discharge, on a routine or frequent basis, 
of any toxic pollutant which is not limited in the permit, if that discharge will exceed the highest of the following "noti-
fication levels": 

 (i) One hundred micrograms per liter (100 X mg/l); 

 (ii) Two hundred micrograms per liter (200 X mg/l) for acrolein and acrylonitrile; five hundred micrograms per li-
ter (500 X mg/l) for 2,4-dinitrophenol and for 2-methyl-4,6-dinitrophenol; and one milligram per liter (1 mg/l) for anti-
mony; 

 (iii) Five (5) times the maximum concentration value reported for that pollutant in the permit application in ac-
cordance with ß 122.21(g)(7); or 

 (iv) The level established by the Director in accordance with ß 122.44(f). 

 (2) That any activity has occurred or will occur which would result in any discharge, on a non-routine or infrequent 
basis, of a toxic pollutant which is not limited in the permit, if that discharge will exceed the highest of the following 
"notification levels": 

 (i) Five hundred micrograms per liter (500 X mg/l); 

 (ii) One milligram per liter (1 mg/l) for antimony; 
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 (iii) Ten (10) times the maximum concentration value reported for that pollutant in the permit application in ac-
cordance with ß 122.21(g)(7). 

 (iv) The level established by the Director in accordance with ß 122.44(f). 

 (b) Publicly owned treatment works. All POTWs must provide adequate notice to the Director of the following: 

 (1) Any new introduction of pollutants into the POTW from an indirect discharger which would be subject to sec-
tion 301 or 306 of CWA if it were directly discharging those pollutants; and 

 (2) Any substantial change in the volume or character of pollutants being introduced into that POTW by a source 
introducing pollutants into the POTW at the time of issuance of the permit. 

 (3) For purposes of this paragraph, adequate notice shall include information on (i) the quality and quantity of ef-
fluent introduced into the POTW, and (ii) any anticipated impact of the change on the quantity or quality of effluent to 
be discharged from the POTW. 

 (c) Municipal separate storm sewer systems. The operator of a large or medium municipal separate storm sewer 
system or a municipal separate storm sewer that has been designated by the Director under ß 122.26(a)(1)(v) of this part 
must submit an annual report by the anniversary of the date of the issuance of the permit for such system. The report 
shall include: 

 (1) The status of implementing the components of the storm water management program that are established as 
permit conditions; 

 (2) Proposed changes to the storm water management programs that are established as permit condition. Such pro-
posed changes shall be consistent with ß 122.26(d)(2)(iii) of this part; and 

 (3) Revisions, if necessary, to the assessment of controls and the fiscal analysis reported in the permit application 
under ß 122.26(d)(2)(iv) and (d)(2)(v) of this part; 

 (4) A summary of data, including monitoring data, that is accumulated throughout the reporting year; 

 (5) Annual expenditures and budget for year following each annual report; 

 (6) A summary describing the number and nature of enforcement actions, inspections, and public education pro-
grams; 

 (7) Identification of water quality improvements or degradation; 

 (d) Storm water discharges. The initial permits for discharges composed entirely of storm water issued pursuant to 
ß 122.26(e)(7) of this part shall require compliance with the conditions of the permit as expeditiously as practicable, but 
in no event later than three years after the date of issuance of the permit. 

 (e) Concentrated animal feeding operations (CAFOs). Any permit issued to a CAFO must include the requirements 
in paragraphs (e)(1) through (e)(6) of this section. 

 (1) Requirement to implement a nutrient management plan. Any permit issued to a CAFO must include a require-
ment to implement a nutrient management plan that, at a minimum, contains best management practices necessary to 
meet the requirements of this paragraph and applicable effluent limitations and standards, including those specified in 
40 CFR part 412. The nutrient management plan must, to the extent applicable: 

 (i) Ensure adequate storage of manure, litter, and process wastewater, including procedures to ensure proper opera-
tion and maintenance of the storage facilities; 

 (ii) Ensure proper management of mortalities (i.e., dead animals) to ensure that they are not disposed of in a liquid 
manure, storm water, or process wastewater storage or treatment system that is not specifically designed to treat animal 
mortalities; 

 (iii) Ensure that clean water is diverted, as appropriate, from the production area; 

 (iv) Prevent direct contact of confined animals with waters of the United States; 
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 (v) Ensure that chemicals and other contaminants handled on-site are not disposed of in any manure, litter, process 
wastewater, or storm water storage or treatment system unless specifically designed to treat such chemicals and other 
contaminants; 

 (vi) Identify appropriate site specific conservation practices to be implemented, including as appropriate buffers or 
equivalent practices, to control runoff of pollutants to waters of the United States; 

 (vii) Identify protocols for appropriate testing of manure, litter, process wastewater, and soil; 

 (viii) Establish protocols to land apply manure, litter or process wastewater in accordance with site specific nutri-
ent management practices that ensure appropriate agricultural utilization of the nutrients in the manure, litter or process 
wastewater; and 

 (ix) Identify specific records that will be maintained to document the implementation and management of the min-
imum elements described in paragraphs (e)(1)(i)through (e)(1)(viii) of this section. 

 (2) Recordkeeping requirements. 

 (i) The permittee must create, maintain for five years, and make available to the Director, upon request, the follow-
ing records: 

 (A) All applicable records identified pursuant paragraph (e)(1)(ix) of this section; 

 (B) In addition, all CAFOs subject to 40 CFR part 412 must comply with record keeping requirements as specified 
in ß 412.37(b) and (c) and ß 412.47(b) and (c). 

 (ii) A copy of the CAFO's site-specific nutrient management plan must be maintained on site and made available to 
the Director upon request. 

 (3) Requirements relating to transfer of manure or process wastewater to other persons. Prior to transferring ma-
nure, litter or process wastewater to other persons, Large CAFOs must provide the recipient of the manure, litter or pro-
cess wastewater with the most current nutrient analysis. The analysis provided must be consistent with the requirements 
of 40 CFR part 412. Large CAFOs must retain for five years records of the date, recipient name and address, and ap-
proximate amount of manure, litter or process wastewater transferred to another person. 

 (4) Annual reporting requirements for CAFOs. The permittee must submit an annual report to the Director. The 
annual report must include: 

 (i) The number and type of animals, whether in open confinement or housed under roof (beef cattle, broilers, lay-
ers, swine weighing 55 pounds or more, swine weighing less than 55 pounds, mature dairy cows, dairy heifers, veal 
calves, sheep and lambs, horses, ducks, turkeys, other); 

 (ii) Estimated amount of total manure, litter and process wastewater generated by the CAFO in the previous 12 
months (tons/gallons); 

 (iii) Estimated amount of total manure, litter and process wastewater transferred to other person by the CAFO in 
the previous 12 months (tons/gallons); 

 (iv) Total number of acres for land application covered by the nutrient management plan developed in accordance 
with paragraph (e)(1) of this section; 

 (v) Total number of acres under control of the CAFO that were used for land application of manure, litter and pro-
cess wastewater in the previous 12 months; 

 (vi) Summary of all manure, litter and process wastewater discharges from the production area that have occurred 
in the previous 12 months, including date, time, and approximate volume; and 

 (vii) A statement indicating whether the current version of the CAFO's nutrient management plan was developed 
or approved by a certified nutrient management planner; and 

 (viii) The actual crop(s) planted and actual yield(s) for each field, the actual nitrogen and phosphorus content of the 
manure, litter, and process wastewater, the results of calculations conducted in accordance with paragraphs (e)(5)(i)(B) 
and (e)(5)(ii)(D) of this section, and the amount of manure, litter, and process wastewater applied to each field during 
the previous 12 months; and, for any CAFO that implements a nutrient management plan that addresses rates of applica-
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tion in accordance with paragraph (e)(5)(ii) of this section, the results of any soil testing for nitrogen and phosphorus 
taken during the preceding 12 months, the data used in calculations conducted in accordance with paragraph 
(e)(5)(ii)(D) of this section, and the amount of any supplemental fertilizer applied during the previous 12 months. 

 (5) Terms of the nutrient management plan. Any permit issued to a CAFO must require compliance with the terms 
of the CAFO's site-specific nutrient management plan. The terms of the nutrient management plan are the information, 
protocols, best management practices, and other conditions in the nutrient management plan determined by the Director 
to be necessary to meet the requirements of paragraph (e)(1) of this section. The terms of the nutrient management plan, 
with respect to protocols for land application of manure, litter, or process wastewater required by paragraph (e)(1)(viii) 
of this section and, as applicable, 40 CFR 412.4(c), must include the fields available for land application; field-specific 
rates of application properly developed, as specified in paragraphs (e)(5)(i) through (ii) of this section, to ensure appro-
priate agricultural utilization of the nutrients in the manure, litter, or process wastewater; and any timing limitations 
identified in the nutrient management plan concerning land application on the fields available for land application. The 
terms must address rates of application using one of the following two approaches, unless the Director specifies that 
only one of these approaches may be used: 

 (i) Linear approach. An approach that expresses rates of application as pounds of nitrogen and phosphorus, accord-
ing to the following specifications: 

 (A) The terms include maximum application rates from manure, litter, and process wastewater for each year of 
permit coverage, for each crop identified in the nutrient management plan, in chemical forms determined to be accepta-
ble to the Director, in pounds per acre, per year, for each field to be used for land application, and certain factors neces-
sary to determine such rates. At a minimum, the factors that are terms must include: The outcome of the field-specific 
assessment of the potential for nitrogen and phosphorus transport from each field; the crops to be planted in each field 
or any other uses of a field such as pasture or fallow fields; the realistic yield goal for each crop or use identified for 
each field; the nitrogen and phosphorus recommendations from sources specified by the Director for each crop or use 
identified for each field; credits for all nitrogen in the field that will be plant available; consideration of multi-year 
phosphorus application; and accounting for all other additions of plant available nitrogen and phosphorus to the field. In 
addition, the terms include the form and source of manure, litter, and process wastewater to be land-applied; the timing 
and method of land application; and the methodology by which the nutrient management plan accounts for the amount 
of nitrogen and phosphorus in the manure, litter, and process wastewater to be applied. 

 (B) Large CAFOs that use this approach must calculate the maximum amount of manure, litter, and process 
wastewater to be land applied at least once each year using the results of the most recent representative manure, litter, 
and process wastewater tests for nitrogen and phosphorus taken within 12 months of the date of land application; or 

 (ii) Narrative rate approach. An approach that expresses rates of application as a narrative rate of application that 
results in the amount, in tons or gallons, of manure, litter, and process wastewater to be land applied, according to the 
following specifications: 

 (A) The terms include maximum amounts of nitrogen and phosphorus derived from all sources of nutrients, for 
each crop identified in the nutrient management plan, in chemical forms determined to be acceptable to the Director, in 
pounds per acre, for each field, and certain factors necessary to determine such amounts. At a minimum, the factors that 
are terms must include: the outcome of the field-specific assessment of the potential for nitrogen and phosphorus 
transport from each field; the crops to be planted in each field or any other uses such as pasture or fallow fields (includ-
ing alternative crops identified in accordance with paragraph (e)(5)(ii)(B) of this section); the realistic yield goal for 
each crop or use identified for each field; and the nitrogen and phosphorus recommendations from sources specified by 
the Director for each crop or use identified for each field. In addition, the terms include the methodology by which the 
nutrient management plan accounts for the following factors when calculating the amounts of manure, litter, and pro-
cess wastewater to be land applied: Results of soil tests conducted in accordance with protocols identified in the nutrient 
management plan, as required by paragraph (e)(1)(vii) of this section; credits for all nitrogen in the field that will be 
plant available; the amount of nitrogen and phosphorus in the manure, litter, and process wastewater to be applied; con-
sideration of multi-year phosphorus application; accounting for all other additions of plant available nitrogen and phos-
phorus to the field; the form and source of manure, litter, and process wastewater; the timing and method of land appli-
cation; and volatilization of nitrogen and mineralization of organic nitrogen. 

 (B) The terms of the nutrient management plan include alternative crops identified in the CAFO's nutrient man-
agement plan that are not in the planned crop rotation. Where a CAFO includes alternative crops in its nutrient man-
agement plan, the crops must be listed by field, in addition to the crops identified in the planned crop rotation for that 
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field, and the nutrient management plan must include realistic crop yield goals and the nitrogen and phosphorus recom-
mendations from sources specified by the Director for each crop. Maximum amounts of nitrogen and phosphorus from 
all sources of nutrients and the amounts of manure, litter, and process wastewater to be applied must be determined in 
accordance with the methodology described in paragraph (e)(5)(ii)(A) of this section. 

 (C) For CAFOs using this approach, the following projections must be included in the nutrient management plan 
submitted to the Director, but are not terms of the nutrient management plan: The CAFO's planned crop rotations for 
each field for the period of permit coverage; the projected amount of manure, litter, or process wastewater to be applied; 
projected credits for all nitrogen in the field that will be plant available; consideration of multi-year phosphorus applica-
tion; accounting for all other additions of plant available nitrogen and phosphorus to the field; and the predicted form, 
source, and method of application of manure, litter, and process wastewater for each crop. Timing of application for 
each field, insofar as it concerns the calculation of rates of application, is not a term of the nutrient management plan. 

 (D) CAFOs that use this approach must calculate maximum amounts of manure, litter, and process wastewater to 
be land applied at least once each year using the methodology required in paragraph (e)(5)(ii)(A) of this section before 
land applying manure, litter, and process wastewater and must rely on the following data: 

 (1) A field-specific determination of soil levels of nitrogen and phosphorus, including, for nitrogen, a concurrent 
determination of nitrogen that will be plant available consistent with the methodology required by paragraph 
(e)(5)(ii)(A) of this section, and for phosphorus, the results of the most recent soil test conducted in accordance with soil 
testing requirements approved by the Director; and 

 (2) The results of most recent representative manure, litter, and process wastewater tests for nitrogen and phospho-
rus taken within 12 months of the date of land application, in order to determine the amount of nitrogen and phosphorus 
in the manure, litter, and process wastewater to be applied. 

 (6) Changes to a nutrient management plan. Any permit issued to a CAFO must require the following procedures 
to apply when a CAFO owner or operator makes changes to the CAFO's nutrient management plan previously submit-
ted to the Director: 

 (i) The CAFO owner or operator must provide the Director with the most current version of the CAFO's nutrient 
management plan and identify changes from the previous version, except that the results of calculations made in ac-
cordance with the requirements of paragraphs (e)(5)(i)(B) and (e)(5)(ii)(D) of this section are not subject to the require-
ments of paragraph (e)(6) of this section. 

 (ii) The Director must review the revised nutrient management plan to ensure that it meets the requirements of this 
section and applicable effluent limitations and standards, including those specified in 40 CFR part 412, and must deter-
mine whether the changes to the nutrient management plan necessitate revision to the terms of the nutrient management 
plan incorporated into the permit issued to the CAFO. If revision to the terms of the nutrient management plan is not 
necessary, the Director must notify the CAFO owner or operator and upon such notification the CAFO may implement 
the revised nutrient management plan. If revision to the terms of the nutrient management plan is necessary, the Direc-
tor must determine whether such changes are substantial changes as described in paragraph (e)(6)(iii) of this section. 

 (A) If the Director determines that the changes to the terms of the nutrient management plan are not substantial, the 
Director must make the revised nutrient management plan publicly available and include it in the permit record, revise 
the terms of the nutrient management plan incorporated into the permit, and notify the owner or operator and inform the 
public of any changes to the terms of the nutrient management plan that are incorporated into the permit. 

 (B) If the Director determines that the changes to the terms of the nutrient management plan are substantial, the Di-
rector must notify the public and make the proposed changes and the information submitted by the CAFO owner or op-
erator available for public review and comment. The process for public comments, hearing requests, and the hearing 
process if a hearing is held must follow the procedures applicable to draft permits set forth in 40 CFR 124.11 through 
124.13. The Director may establish, either by regulation or in the CAFO's permit, an appropriate period of time for the 
public to comment and request a hearing on the proposed changes that differs from the time period specified in 40 CFR 
124.10. The Director must respond to all significant comments received during the comment period as provided in 40 
CFR 124.17, and require the CAFO owner or operator to further revise the nutrient management plan if necessary, in 
order to approve the revision to the terms of the nutrient management plan incorporated into the CAFO's permit. Once 
the Director incorporates the revised terms of the nutrient management plan into the permit, the Director must notify the 
owner or operator and inform the public of the final decision concerning revisions to the terms and conditions of the 
permit. 
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 (iii) Substantial changes to the terms of a nutrient management plan incorporated as terms and conditions of a per-
mit include, but are not limited to: 

 (A) Addition of new land application areas not previously included in the CAFO's nutrient management plan. Ex-
cept that if the land application area that is being added to the nutrient management plan is covered by terms of a nutri-
ent management plan incorporated into an existing NPDES permit in accordance with the requirements of paragraph 
(e)(5) of this section, and the CAFO owner or operator applies manure, litter, or process wastewater on the newly added 
land application area in accordance with the existing field-specific permit terms applicable to the newly added land ap-
plication area, such addition of new land would be a change to the new CAFO owner or operator's nutrient management 
plan but not a substantial change for purposes of this section; 

 (B) Any changes to the field-specific maximum annual rates for land application, as set forth in paragraphs 
(e)(5)(i) of this section, and to the maximum amounts of nitrogen and phosphorus derived from all sources for each 
crop, as set forth in paragraph (e)(5)(ii) of this section; 

 (C) Addition of any crop or other uses not included in the terms of the CAFO's nutrient management plan and cor-
responding field-specific rates of application expressed in accordance with paragraph (e)(5) of this section; and 

 (D) Changes to site-specific components of the CAFO's nutrient management plan, where such changes are likely 
to increase the risk of nitrogen and phosphorus transport to waters of the U.S. 

 (iv) For EPA-issued permits only. Upon incorporation of the revised terms of the nutrient management plan into 
the permit, 40 CFR 124.19 specifies procedures for appeal of the permit decision. In addition to the procedures specified 
at 40 CFR 124.19, a person must have submitted comments or participated in the public hearing in order to appeal the 
permit decision. 
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40 CFR 122.44 
 
  ß 122.44 Establishing limitations, standards, and other permit conditions (applicable to State NPDES programs, see ß 
123.25).  
 
 
    In addition to the conditions established under ß 122.43(a), each NPDES permit shall include conditions meeting the 
following requirements when applicable. 

 (a)(1) Technology-based effluent limitations and standards based on: effluent limitations and standards promulgat-
ed under section 301 of the CWA, or new source performance standards promulgated under section 306 of CWA, on 
case-by-case effluent limitations determined under section 402(a)(1) of CWA, or a combination of the three, in accord-
ance with ß 125.3 of this chapter. For new sources or new dischargers, these technology based limitations and standards 
are subject to the provisions of ß 122.29(d) (protection period). 

 (2) Monitoring waivers for certain guideline-listed pollutants. 

 (i) The Director may authorize a discharger subject to technology-based effluent limitations guidelines and stand-
ards in an NPDES permit to forego sampling of a pollutant found at 40 CFR Subchapter N of this chapter if the dis-
charger has demonstrated through sampling and other technical factors that the pollutant is not present in the discharge 
or is present only at background levels from intake water and without any increase in the pollutant due to activities of 
the discharger. 

 (ii) This waiver is good only for the term of the permit and is not available during the term of the first permit is-
sued to a discharger. 

 (iii) Any request for this waiver must be submitted when applying for a reissued permit or modification of a reis-
sued permit. The request must demonstrate through sampling or other technical information, including information gen-
erated during an earlier permit term that the pollutant is not present in the discharge or is present only at background 
levels from intake water and without any increase in the pollutant due to activities of the discharger. 

 (iv) Any grant of the monitoring waiver must be included in the permit as an express permit condition and the rea-
sons supporting the grant must be documented in the permit's fact sheet or statement of basis. 
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 (v) This provision does not supersede certification processes and requirements already established in existing ef-
fluent limitations guidelines and standards. 

 (b)(1) Other effluent limitations and standards under sections 301, 302, 303, 307, 318 and 405 of CWA. If any ap-
plicable toxic effluent standard or prohibition (including any schedule of compliance specified in such effluent standard 
or prohibition) is promulgated under section 307(a) of CWA for a toxic pollutant and that standard or prohibition is 
more stringent than any limitation on the pollutant in the permit, the Director shall institute proceedings under these 
regulations to modify or revoke and reissue the permit to conform to the toxic effluent standard or prohibition. See also 
ß 122.41(a). 

 (2) Standards for sewage sludge use or disposal under section 405(d) of the CWA unless those standards have been 
included in a permit issued under the appropriate provisions of subtitle C of the Solid Waste Disposal Act, Part C of 
Safe Drinking Water Act, the Marine Protection, Research, and Sanctuaries Act of 1972, or the Clean Air Act, or under 
State permit programs approved by the Administrator. When there are no applicable standards for sewage sludge use or 
disposal, the permit may include requirements developed on a case-by-case basis to protect public health and the envi-
ronment from any adverse effects which may occur from toxic pollutants in sewage sludge. If any applicable standard 
for sewage sludge use or disposal is promulgated under section 405(d) of the CWA and that standard is more stringent 
than any limitation on the pollutant or practice in the permit, the Director may initiate proceedings under these regula-
tions to modify or revoke and reissue the permit to conform to the standard for sewage sludge use or disposal. 

 (3) Requirements applicable to cooling water intake structures under section 316(b) of the CWA, in accordance 
with part 125, subparts I, J, and N of this chapter. 

 (c) Reopener clause: For any permit issued to a treatment works treating domestic sewage (including "sludge-only 
facilities"), the Director shall include a reopener clause to incorporate any applicable standard for sewage sludge use or 
disposal promulgated under section 405(d) of the CWA. The Director may promptly modify or revoke and reissue any 
permit containing the reopener clause required by this paragraph if the standard for sewage sludge use or disposal is 
more stringent than any requirements for sludge use or disposal in the permit, or controls a pollutant or practice not lim-
ited in the permit. 

 (d) Water quality standards and State requirements: any requirements in addition to or more stringent than promul-
gated effluent limitations guidelines or standards under sections 301, 304, 306, 307, 318 and 405 of CWA necessary to: 

 (1) Achieve water quality standards established under section 303 of the CWA, including State narrative criteria 
for water quality. 

 (i) Limitations must control all pollutants or pollutant parameters (either conventional, nonconventional, or toxic 
pollutants) which the Director determines are or may be discharged at a level which will cause, have the reasonable po-
tential to cause, or contribute to an excursion above any State water quality standard, including State narrative criteria 
for water quality. 

 (ii) When determining whether a discharge causes, has the reasonable potential to cause, or contributes to an in-
stream excursion above a narrative or numeric criteria within a State water quality standard, the permitting authority 
shall use procedures which account for existing controls on point and nonpoint sources of pollution, the variability of 
the pollutant or pollutant parameter in the effluent, the sensitivity of the species to toxicity testing (when evaluating 
whole effluent toxicity), and where appropriate, the dilution of the effluent in the receiving water. 

 (iii) When the permitting authority determines, using the procedures in paragraph (d)(1)(ii) of this section, that a 
discharge causes, has the reasonable potential to cause, or contributes to an in-stream excursion above the allowable 
ambient concentration of a State numeric criteria within a State water quality standard for an individual pollutant, the 
permit must contain effluent limits for that pollutant. 

 (iv) When the permitting authority determines, using the procedures in paragraph (d)(1)(ii) of this section, that 
adischarge causes, has the reasonable potential to cause, or contributes to an in-stream excursion above the numeric 
criterion for whole effluent toxicity, the permit must contain effluent limits for whole effluent toxicity. 

 (v) Except as provided in this subparagraph, when the permitting authority determines, using the procedures in 
paragraph (d)(1)(ii) of this section, toxicity testing data, or other information, that a discharge causes, has the reasonable 
potential to cause, or contributes to an in-stream excursion above a narrative criterion within an applicable State water 
quality standard, the permit must contain effluent limits for whole effluent toxicity. Limits on whole effluent toxicity 
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are not necessary where the permitting authority demonstrates in the fact sheet or statement of basis of the NPDES per-
mit, using the procedures in paragraph (d)(1)(ii) of this section, that chemical-specific limits for the effluent are suffi-
cient to attain and maintain applicable numeric and narrative State water quality standards. 

 (vi) Where a State has not established a water quality criterion for a specific chemical pollutant that is present in an 
effluent at a concentration that causes, has the reasonable potential to cause, or contributes to an excursion above a nar-
rative criterion within an applicable State water quality standard, the permitting authority must establish effluent limits 
using one or more of the following options: 

 (A) Establish effluent limits using a calculated numeric water quality criterion for the pollutant which the permit-
ting authority demonstrates will attain and maintain applicable narrative water quality criteria and will fully protect the 
designated use. Such a criterion may be derived using a proposed State criterion, or an explicit State policy or regulation 
interpreting its narrative water quality criterion, supplemented with other relevant information which may include: 
EPA's Water Quality Standards Handbook, October 1983, risk assessment data, exposure data, information about the 
pollutant from the Food and Drug Administration, and current EPA criteria documents; or 

 (B) Establish effluent limits on a case-by-case basis, using EPA's water quality criteria, published under section 
304(a) of the CWA, supplemented where necessary by other relevant information; or 

 (C) Establish effluent limitations on an indicator parameter for the pollutant of concern, provided: 

 (1) The permit identifies which pollutants are intended to be controlled by the use of the effluent limitation; 

 (2) The fact sheet required by ß 124.56 sets forth the basis for the limit, including a finding that compliance with 
the effluent limit on the indicator parameter will result in controls on the pollutant of concern which are sufficient to 
attain and maintain applicable water quality standards; 

 (3) The permit requires all effluent and ambient monitoring necessary to show that during the term of the permit 
the limit on the indicator parameter continues to attain and maintain applicable water quality standards; and 

 (4) The permit contains a reopener clause allowing the permitting authority to modify or revoke and reissue the 
permit if the limits on the indicator parameter no longer attain and maintain applicable water quality standards. 

 (vii) When developing water quality-based effluent limits under this paragraph the permitting authority shall en-
sure that: 

 (A) The level of water quality to be achieved by limits on point sources established under this paragraph is derived 
from, and complies with all applicable water quality standards; and 

 (B) Effluent limits developed to protect a narrative water quality criterion, a numeric water quality criterion, or 
both, are consistent with the assumptions and requirements of any available wasteload allocation for the discharge pre-
pared by the State and approved by EPA pursuant to 40 CFR 130.7. 

 (2) Attain or maintain a specified water quality through water quality related effluent limits established under sec-
tion 302 of CWA; 

 (3) Conform to the conditions to a State certification under section 401 of the CWA that meets the requirements of 
ß 124.53 when EPA is the permitting authority. If a State certification is stayed by a court of competent jurisdiction or 
an appropriate State board or agency, EPA shall notify the State that the Agency will deem certification waived unless a 
finally effective State certification is received within sixty days from the date of the notice. If the State does not forward 
a finally effective certification within the sixty day period, EPA shall include conditions in the permit that may be nec-
essary to meet EPA's obligation under section 301(b)(1)(C) of the CWA; 

 (4) Conform to applicable water quality requirements under section 401(a)(2) of CWA when the discharge affects 
a State other than the certifying State; 

 (5) Incorporate any more stringent limitations, treatment standards, or schedule of compliance requirements estab-
lished under Federal or State law or regulations in accordance with section 301(b)(1)(C) of CWA; 

 (6) Ensure consistency with the requirements of a Water Quality Management plan approved by EPA under sec-
tion 208(b) of CWA; 

 (7) Incorporate section 403(c) criteria under part 125, subpart M, for ocean discharges; 
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 (8) Incorporate alternative effluent limitations or standards where warranted by "fundamentally different factors," 
under 40 CFR part 125, subpart D; 

 (9) Incorporate any other appropriate requirements, conditions, or limitations (other than effluent limitations) into a 
new source permit to the extent allowed by the National Environmental Policy Act, 42 U.S.C. 4321 et seq. and section 
511 of the CWA, when EPA is the permit issuing authority. (See ß 122.29(c)). 

 (e) Technology-based controls for toxic pollutants. Limitations established under paragraphs (a), (b), or (d) of this 
section, to control pollutants meeting the criteria listed in paragraph (e)(1) of this section. Limitations will be estab-
lished in accordance with paragraph (e)(2) of this section. An explanation of the development of these limitations shall 
be included in the fact sheet under ß 124.56(b)(1)(i). 

 (1) Limitations must control all toxic pollutants which the Director determines (based on information reported in a 
permit application under ß 122.21(g)(7) or in a notification under ß 122.42(a)(1) or on other information) are or may be 
discharged at a level greater than the level which can be achieved by the technology-based treatment requirements ap-
propriate to the permittee under ß 125.3(c) of this chapter; or 

 (2) The requirement that the limitations control the pollutants meeting the criteria of paragraph (e)(1) of this sec-
tion will be satisfied by: 

 (i) Limitations on those pollutants; or 

 (ii) Limitations on other pollutants which, in the judgment of the Director, will provide treatment of the pollutants 
under paragraph (e)(1) of this section to the levels required by ß 125.3(c). 

 (f) Notification level. A "notification level" which exceeds the notification level of ß 122.42(a)(1)(i), (ii) or (iii), 
upon a petition from the permittee or onthe Director's initiative. This new notification level may not exceed the level 
which can be achieved by the technology-based treatment requirements appropriate to the permittee under ß 125.3(c) 

 (g) Twenty-four hour reporting. Pollutants for which the permittee must report violations of maximum daily dis-
charge limitations under ß 122.41(1)(6)(ii)(C) (24-hour reporting) shall be listed in the permit. This list shall include any 
toxic pollutant or hazardous substance, or any pollutant specifically identified as the method to control a toxic pollutant 
or hazardous substance. 

 (h) Durations for permits, as set forth in ß 122.46. 

 (i) Monitoring requirements. In addition to ß 122.48, the following monitoring requirements: 

 (1) To assure compliance with permit limitations, requirements to monitor: 

 (i) The mass (or other measurement specified in the permit) for each pollutant limited in the permit; 

 (ii) The volume of effluent discharged from each outfall; 

 (iii) Other measurements as appropriate including pollutants in internal waste streams under ß 122.45(i); pollutants 
in intake water for net limitations under ß 122.45(f); frequency, rate of discharge, etc., for noncontinuous discharges 
under ß 122.45(e); pollutants subject to notification requirements under ß 122.42(a); and pollutants in sewage sludge or 
other monitoring as specified in 40 CFR part 503; or as determined to be necessary on a case-by-case basis pursuant to 
section 405(d)(4) of the CWA. 

 (iv) According to test procedures approved under 40 CFR Part 136 for the analyses of pollutants or another method 
is required under 40 CFR subchapters N or O. In the case of pollutants for which there are no approved methods under 
40 CFR Part 136 or otherwise required under 40 CFR subchapters N or O, monitoring must be conducted according to a 
test procedure specified in the permit for such pollutants. 

 (2) Except as provided in paragraphs (i)(4) and (i)(5) of this section, requirements to report monitoring results shall 
be established on a case-by-case basis with a frequency dependent on the nature and effect of the discharge, but in no 
case less than once a year. For sewage sludge use or disposal practices, requirements to monitor and report results shall 
be established on a case-by-case basis with a frequency dependent on the nature and effect of the sewage sludge use or 
disposal practice; minimally this shall be as specified in 40 CFR part 503 (where applicable), but in no case less than 
once a year. 
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 (3) Requirements to report monitoring results for storm water discharges associated with industrial activity which 
are subject to an effluent limitation guideline shall be established on a case-by-case basis with a frequency dependent on 
the nature and effect of the discharge, but in no case less than once a year. 

 (4) Requirements to report monitoring results for storm water discharges associated with industrial activity (other 
than those addressed in paragraph (i)(3) of this section) shall be established on a case-by-case basis with a frequency 
dependent on the nature and effect of the discharge. At a minimum, a permit for such a discharge must require: 

 (i) The discharger to conduct an annual inspection of the facility site to identify areas contributing to a storm water 
discharge associated with industrial activity and evaluate whether measures to reduce pollutant loadings identified in a 
storm water pollution prevention plan are adequate and properly implemented in accordance with the terms of the per-
mit or whether additional control measures are needed; 

 (ii) The discharger to maintain for a period of three years a record summarizing the results of the inspection and a 
certification that the facility is in compliance with the plan and the permit, and identifying any incidents of non-
compliance; 

 (iii) Such report and certification be signed in accordance with ß 122.22; and 

 (iv) Permits for storm water discharges associated with industrial activity from inactive mining operations may, 
where annual inspections are impracticable, require certification once every three years by a Registered Professional 
Engineer that the facility is in compliance with the permit, or alternative requirements. 

 (5) Permits which do not require the submittal of monitoring result reports at least annually shall require that the 
permittee report all instances of noncompliance not reported under ß 122.41(l) (1), (4), (5), and (6) at least annually. 

 (j) Pretreatment program for POTWs. Requirements for POTWs to: 

 (1) Identify, in terms of character and volume of pollutants, any Significant Industrial Users discharging into the 
POTW subject to Pretreatment Standards under section 307(b) of CWA and 40 CFR part 403. 

 (2)(i) Submit a local program when required by and in accordance with 40 CFR part 403 to assure compliance with 
pretreatment standards to the extent applicable under section 307(b). The local program shall be incorporated into the 
permit as described in 40 CFR part 403. The program must require all indirect dischargers to the POTW to comply with 
the reporting requirements of 40 CFR part 403. 

 (ii) Provide a written technical evaluation of the need to revise local limits under 40 CFR 403.5(c)(1), following 
permit issuance or reissuance. 

 (3) For POTWs which are "sludge-only facilities," a requirement to develop a pretreatment program under 40 CFR 
part 403 when the Director determines that a pretreatment program is necessary to assure compliance with Section 
405(d) of the CWA. 

 (k) Best management practices (BMPs) to control or abate the discharge of pollutants when: 

 (1) Authorized under section 304(e) of the CWA for the control of toxic pollutants and hazardous substances from 
ancillary industrial activities; 

 (2) Authorized under section 402(p) of the CWA for the control of storm water discharges; 

 (3) Numeric effluent limitations are infeasible; or 

 (4) The practices are reasonably necessary to achieve effluent limitations and standards or to carry out the purposes 
and intent of the CWA. 

 NOTE TO PARAGRAPH (k)(4): Additional technical information on BMPs and the elements of BMPs is con-
tained in the following documents: Guidance Manual for Developing Best Management Practices (BMPs), October 
1993, EPA No. 833/B-93-004, NTIS No. PB 94-178324, ERIC No. W498); Storm Water Management for Construction 
Activities: Developing Pollution Prevention Plans and Best Management Practices, September 1992, EPA No. 832/R-
92-005, NTIS No. PB 92-235951, ERIC No. N482); Storm Water Management for Construction Activities, Developing 
Pollution Prevention Plans and Best Management Practices: Summary Guidance, EPA No. 833/R-92-001, NTIS No. PB 
93-223550; ERIC No. W139; Storm Water Management for Industrial Activities, Developing Pollution Prevention 
Plans and Best Management Practices, September 1992; EPA 832/R-92-006, NTIS No. PB 92-235969, ERIC No. 
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N477; Storm Water Management for Industrial Activities, Developing Pollution Prevention Plans and Best Manage-
ment Practices: Summary Guidance, EPA 833/R-92-002, NTIS No. PB 94-133782; ERIC No. W492. Copies of those 
documents (or directionson how to obtain them) can be obtained by contacting either the Office of Water Resource Cen-
ter (using the EPA document number as a reference) at (202) 260-7786; or the Educational Resources Information Cen-
ter (ERIC) (using the ERIC number as a reference) at (800) 276-0462. Updates of these documents or additional BMP 
documents may also be available. A list of EPA BMP guidance documents is available on the OWM Home Page at 
http://www.epa.gov/owm. In addition, States may have BMP guidance documents. 

 These EPA guidance documents are listed here only for informational purposes; they are not binding and EPA 
does not intend that these guidance documents have any mandatory, regulatory effect by virtue of their listing in this 
note. 

 (l) Reissued permits. (1) Except as provided in paragraph (l)(2) of this section when a permit is renewed or reis-
sued, interim effluent limitations, standards or conditions must be at least as stringent as the final effluent limitations, 
standards, or conditions in the previous permit (unless the circumstances on which the previous permit was based have 
materially and substantially changed since the time the permit was issued and would constitute cause for permit modifi-
cation or revocation and reissuance under ß 122.62.) 

 (2) In the case of effluent limitations established on the basis of Section 402(a)(1)(B) of the CWA, a permit may 
not be renewed, reissued, or modified on the basis of effluent guidelines promulgated under section 304(b) subsequent 
to the original issuance of such permit, to contain effluent limitations which are less stringent than the comparable efflu-
ent limitations in the previous permit. 

 (i) Exceptions -- A permit with respect to which paragraph (l)(2) of this section applies may be renewed, reissued, 
or modified to contain a less stringent effluent limitation applicable to a pollutant, if -- 

 (A) Material and substantial alterations or additions to the permitted facility occurred after permit issuance which 
justify the application of a less stringent effluent limitation; 

 (B)(1) Information is available which was not available at the time of permit issuance (other than revised regula-
tions, guidance, or test methods) and which would have justified the application of a less stringent effluent limitation at 
the time of permit issuance; or 

 (2) The Administrator determines that technical mistakes or mistaken interpretations of law were made in issuing 
the permit under section 402(a)(1)(b); 

 (C) A less stringent effluent limitation is necessary because of events over which the permittee has no control and 
for which there is no reasonably available remedy; 

 (D) The permittee has received a permit modification under section 301(c), 301(g), 301(h), 301(i), 301(k), 301(n), 
or 316(a); or 

 (E) The permittee has installed the treatment facilities required to meet the effluent limitations in the previous per-
mit and has properly operated and maintained the facilities but has nevertheless been unable to achieve the previous 
effluent limitations, in which case the limitations in the reviewed, reissued, or modified permit may reflect the level of 
pollutant control actually achieved (but shall not be less stringent than required by effluent guidelines in effect at the 
time of permit renewal, reissuance, or modification). 

 (ii) Limitations. In no event may a permit with respect to which paragraph (l)(2) of this section applies be renewed, 
reissued, or modified to contain an effluent limitation which is less stringent than required by effluent guidelines in ef-
fect at the time the permit is renewed, reissued, or modified. In no event may such a permit to discharge into waters be 
renewed, issued, or modified to contain a less stringent effluent limitation if the implementation of such limitation 
would result in a violation of a water quality standard under section 303 applicable to such waters. 

 (m) Privately owned treatment works. For a privately owned treatment works, any conditions expressly applicable 
to any user, as a limited co-permittee, that may be necessary in the permit issued to the treatment works to ensure com-
pliance with applicable requirements under this part. Alternatively, the Director may issue separate permits to the treat-
ment works and to its users, or may require a separate permit application from any user. The Director's decision to issue 
a permit with no conditions applicable to any user, to impose conditions on one or more users, to issue separate permits, 
or to require separate applications, and the basis for that decision, shall be stated in the fact sheet for the draft permit for 
the treatment works. 
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 (n) Grants. Any conditions imposed in grants made by the Administrator to POTWs under sections 201 and 204 of 
CWA which are reasonably necessary for the achievement of effluent limitations under section 301 of CWA. 

 (o) Sewage sludge. Requirements under section 405 of CWA governing the disposal of sewage sludge from public-
ly owned treatment works or any other treatment works treating domestic sewage for any use for which regulations have 
been established, in accordance with any applicable regulations. 

 (p) Coast Guard. When a permit is issued to a facility that may operate at certain times as a means of transportation 
over water, a condition that the discharge shall comply with any applicable regulations promulgated by the Secretary of 
the department in which the Coast Guard is operating, that establish specifications for safe transportation, handling, 
carriage, and storage of pollutants. 

 (q) Navigation. Any conditions that the Secretary of the Army considers necessary to ensure that navigation and 
anchorage will not be substantially impaired, in accordance with ß 124.59 of this chapter. 

 (r) Great Lakes. When a permit is issued to a facility that discharges into the Great Lakes System (as defined in 40 
CFR 132.2), conditions promulgated by the State, Tribe, or EPA pursuant to 40 CFR part 132. 

 (s) Qualifying State, Tribal, or local programs. (1) For storm water discharges associated with small construction 
activity identified in ß 122.26(b)(15), the Director may include permit conditions that incorporate qualifying State, 
Tribal, or local erosion and sediment control program requirements by reference. Where a qualifying State, Tribal, or 
local program does not include one or more of the elements in this paragraph (s)(1), then the Director must include 
those elements as conditions in the permit. A qualifying State, Tribal, or local erosion and sediment control program is 
one that includes: 

 (i) Requirements for construction site operators to implement appropriate erosion and sediment control best man-
agement practices; 

 (ii) Requirements for construction site operators to control waste such as discarded building materials, concrete 
truck washout, chemicals, litter, and sanitary waste at the construction site that may cause adverse impacts to water 
quality; 

 (iii) Requirements for construction site operators to develop and implement a storm water pollution prevention 
plan. (A storm water pollution prevention plan includes site descriptions, descriptions of appropriate control measures, 
copies of approved State, Tribal or local requirements, maintenance procedures, inspection procedures, and identifica-
tion of non-storm water discharges); and 

 (iv) Requirements to submit a site plan for review that incorporates consideration of potential water quality im-
pacts. 

 (2) For storm water discharges from construction activity identified in ß 122.26(b)(14)(x), the Director may in-
clude permit conditions that incorporate qualifying State, Tribal, or local erosion and sediment control program re-
quirements by reference. A qualifying State, Tribal or local erosion and sediment control program is one that includes 
the elements listed in paragraph (s)(1) of this section and any additional requirements necessary to achieve the applica-
ble technology-based standards of "best available technology" and "best conventional technology" based on the best 
professional judgment of the permit writer. 
 
HISTORY: [48 FR 14153, Apr. 1, 1983, as amended at 49 FR 31842, Aug. 8, 1984; 49 FR 38049, Sept. 26, 1984; 50 
FR 6940, Feb. 19, 1985; 50 FR 7912, Feb. 27, 1985; 54 FR 256, Jan. 4, 1989; 54 FR 18783, May 2, 1989; 54 FR 23895, 
June 2, 1989; 57 FR 11413, Apr. 2, 1992; 57 FR 33049, July 24, 1992; 60 FR 15386, Mar. 23, 1995; 64 FR 42434, 
42469, Aug. 4, 1999, as corrected at 64 FR 43426, Aug. 10, 1999; 64 FR 68722, 68847, Dec. 8, 1999; 65 FR 30886, 
30908, May 15, 2000; 65 FR 43586, 43661, July 13, 2000, withdrawn at 68 FR 13608, 13614, Mar. 19, 2003; 66 FR 
53044, 53048, Oct. 18, 2001; 66 FR 65256, 65337, Dec. 18, 2001; 69 FR 41576, 41682, July 9, 2004; 70 FR 60134, 
60191, Oct. 14, 2005; 71 FR 35006, 35040, June 16, 2006; 72 FR 11200, 11212, Mar. 12, 2007] 
 
AUTHORITY: The Clean Water Act, 33 U.S.C. 1251 et seq. 
 
NOTES: [EFFECTIVE DATE NOTE: 71 FR 35006, 35040, June 16, 2006, revised paragraph (b)(3), effective July 17, 
2006; 72 FR 11200, 11212, Mar. 12, 2007, revised paragraph (i)(1)(iv), effective Apr. 11, 2007.] 
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NOTES APPLICABLE TO ENTIRE CHAPTER:   
[PUBLISHER'S NOTE: Nomenclature changes to Chapter I appear at 65 FR 47323, 47324, 47325, Aug. 2, 2000.]  
[PUBLISHER'S NOTE: For Federal Register citations concerning Chapter 1 Notice of implementation policy, see: 71 
FR 25504, May 1, 2006.]  
[PUBLISHER'S NOTE: For Federal Register citations concerning Chapter 1 Findings, see: 74 FR 66496, Dec. 15, 
2009.]  
[PUBLISHER'S NOTE: For Federal Register citations concerning Chapter I Denials, see: 75 FR 49556, Aug. 13, 2010.] 
  
  
NOTES APPLICABLE TO ENTIRE PART:   
[PUBLISHER'S NOTE: For Federal Register Citations concerning Part 122 policy statements, see: 61 FR 41698, Aug. 
9, 1998.] 
 
  
NOTES TO DECISIONS: COURT AND ADMINISTRATIVE DECISIONS SIGNIFICANTLY DISCUSSING SEC-
TION --   
Communities for a Better Environment v State Water Resources Control Bd. (2003, 1st Dist) 109 Cal App 4th 1089, 1 
Cal Rptr 3d 76, 2003 CDOS 5149, 2003 Daily Journal DAR 6533, reh den (2003, Cal App 1st Dist) 2003 Cal App 
LEXIS 1082  
Divers' Environmental Conservation Organization v State Water Resources Control Bd. (2006, 4th Dist) 145 Cal App 
4th 246, 51 Cal Rptr 3d 497, 2006 CDOS 10951, 36 ELR 20237, reh den (2006, Cal App 4th Dist) 2006 Cal App LEX-
IS 2102 
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40 CFR 122.48 
 
  ß 122.48 Requirements for recording and reporting of monitoring results (applicable to State programs, see ß 123.25).  
 
 
    All permits shall specify: 

 (a) Requirements concerning the proper use, maintenance, and installation, when appropriate, of monitoring 
equipment or methods (including biological monitoring methods when appropriate); 

 (b) Required monitoring including type, intervals, and frequency sufficient to yield data which are representative 
of the monitored activity including, when appropriate, continuous monitoring; 

 (c) Applicable reporting requirements based upon the impact of the regulated activity and as specified in ß 122.44. 
Reporting shall be no less frequent than specified in the above regulation. 
 
HISTORY: [48 FR 14153, Apr. 1, 1983; 50 FR 6940, Feb. 19, 1985] 
 
AUTHORITY: The Clean Water Act, 33 U.S.C. 1251 et seq. 
 
NOTES: NOTES APPLICABLE TO ENTIRE CHAPTER:   
[PUBLISHER'S NOTE: Nomenclature changes to Chapter I appear at 65 FR 47323, 47324, 47325, Aug. 2, 2000.]  
[PUBLISHER'S NOTE: For Federal Register citations concerning Chapter 1 Notice of implementation policy, see: 71 
FR 25504, May 1, 2006.]  
[PUBLISHER'S NOTE: For Federal Register citations concerning Chapter 1 Findings, see: 74 FR 66496, Dec. 15, 
2009.]  
[PUBLISHER'S NOTE: For Federal Register citations concerning Chapter I Denials, see: 75 FR 49556, Aug. 13, 2010.] 
  
  
NOTES APPLICABLE TO ENTIRE PART:   
[PUBLISHER'S NOTE: For Federal Register Citations concerning Part 122 policy statements, see: 61 FR 41698, Aug. 
9, 1998.] 
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ENVIRONMENTAL PROTECTION AGENCY 

AGENCY: Environmental Protection Agency (EPA). 
 

40 CFR Parts 122, 123, and 124 

National Pollutant Discharge Elimination System Permit Application Regulations for 
Storm Water Discharges 

 
[FRL-3834-7] 

RIN 2040-AA79 
 

55 FR 47990 
 

November 16, 1990 
 
 
ACTION: Final rule.  [PART I OF II] 
 
 
SUMMARY: Today's final rule begins to implement section 402(p) of the Clean Water Act (CWA) (added by section 
405 of the Water Quality Act of 1987 (WQA)), which requires the Environmental Protection Agency (EPA) to establish 
regulations setting forth National Pollutant Discharge Elimination System (NPDES) permit application requirements 
for: storm water discharges associated with industrial activity; discharges from a municipal separate storm sewer system 
serving a population of 250,000 or more; and discharges from municipal separate storm sewer systems serving a popu-
lation of 100,000 or more, but less than 250,000. 

Today's rule also clarifies the requirements of section 401 of the WQA, which amended CWA section 402(1)(2) to 
provide that NPDES permits shall not be required for discharges of storm water runoff from mining operations or oil 
and gas exploration, production, processing, or treatment operations or transmission facilities, composed entirely of 
flows which are from conveyances (including but not limited to pipes, conduits, ditches, and channels) used for collect-
ing and conveying precipitation runoff and which are not contaminated by contact with, or do not come into contact 
with, any overburden, raw material, intermediate product, finished product, byproduct, or waste product located on the 
site of such operations. This rule sets forth NPDES permit application requirements addressing storm water discharges 
associated with industrial activity and storm water discharges from large and medium municipal separate storm sewer 
systems. 
 
 
DATES: This final rule becomes effective December 17, 1990. In accordance with 40 CFR 23.2, this rule shall be con-
sidered final for purposes of judicial review on November 30, 1990, at 1 p.m. eastern daylight time. The public record is 
located at EPA Headquarters, EPA Public Information Reference Unit, room 2402, 401 M Street SW., Washington DC 
20460. A reasonable fee may be charged for copying. 
 
 
FOR FURTHER INFORMATION CONTACT: For further information on the rule contact: Thomas J. Seaton, Kevin 
Weiss, or Michael Mitchell Office of Water Enforcement and Permits (EN-336), United States Environmental Protec-
tion Agency, 401 M Street SW., Washington, DC 20460, (202) 475-9518. 
 
TEXT: SUPPLEMENTARY INFORMATION: 
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I. Background and Water Quality Concerns 
 

II. Water Quality Act of 1987 
 

III. Remand of 1984 Regulations 
 

IV. Codification Rule and Case-by-Case Designations 
 

V. Consent Decree of October 20, 1989 
 

VI. Today's Final Rule and Response to Comments 

A. Overview 

B. Definition of Storm Water 

C. Responsibility for Storm Water Discharges Associated with Industrial Activity into Municipal Separate Storm 
Sewers 

D. Preliminary Permitting Strategy for Storm Water Discharges Associated with Industrial Activity 

1. Tier 1 -- Baseline Permitting 

2. Tier 2 -- Watershed Permitting 

3. Tier 3 -- Industry Specific Permitting 

4. Tier 4 -- Facility Specific Permitting 

5. Relationship of Strategy to Permit Application Requirements 

a. Individual Permit Application Requirements 

b. Group Application 

c. Case-by-Case Requirements 

E. Storm Water Discharge Sampling 

F. Storm Water Discharges Associated with Industrial Activity 

1. Permit Applicability 

a. Storm Water Discharges Associated with Industrial Activity to Waters of the United States 

b. Storm Water Discharges Through Municipal Separate Storm Sewers 

c. Storm Water Discharges Through Non-Municipal Storm Sewers 

2. Scope of "Associated with Industrial Activity" 

3. Individual Application Requirements 

4. Group Applications 

a. Facilities Covered 

b. Scope of Group Application 

c. Group Application Requirements 

5. Group Application: Applicability in NPDES States 

6. Group Application: Procedural Concerns 
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7. Permit Applicability and Applications for Oil, Gas and Mining Operations 

a. Gas and Oil Operations 

b. Use of Reportable Quantities to Determine if a Storm Water Discharge from an Oil or Gas Operation is Contam-
inated 

c. Mining Operations 

8. Application Requirements for Construction Activities 

a. Permit application requirements 

b. Administrative burdens 

G. Municipal Separate Storm Sewer Systems 

1. Municipal Separate Storm Sewers 

2. Effective Prohibition on Non-Storm Water Discharges 

3. Site-Specific Storm Water Quality Management Programs for Municipal Systems 

4. Large and Medium Municipal Storm Sewer Systems 

a. Overview of proposed options and comments 

b. Definition of large and medium municipal separate storm sewer system 

c. Response to comments 

H. Permit Application Requirements for Large and Medium Municipal Systems 

1. Implementing the Permit Program 

2. Structure of Permit Application 

a. Part 1 Application 

b. Part 2 Application 

3. Major Outfalls 

4. Field Screening Program 

5. Source Identification 

6. Characterization of Discharges 

a. Screening Analysis for Illicit Discharges 

b. Representative Data 

c. Loading and Concentration Estimates 

7. Storm Water Quality Management Plans 

a. Measures to Reduce Pollutants in Runoff from Commercial and Residential Areas 

b. Measures for Illicit Discharges and Improper Disposal 

c. Measures to Reduce Pollutants in Storm Water Discharges Associated with Industrial Activity Through Munici-
pal Systems 

d. Measures to Reduce Pollutants in Runoff from Construction Sites Through Municipal Systems 

8. Assessment of Controls 

I. Annual Reports 

J. Application Deadlines 
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VII. Economic Impact 
 

VIII. Paperwork Reduction Act 
 

IX. Regulatory Flexibility Act 
 

SUPPLEMENTARY INFORMATION: 
 

I. Background and Water Quality Concerns 

The 1972 amendments to the Federal Water Pollution Control Act (referred to as the Clean Water Act or CWA), 
prohibit the discharge of any pollutant to navigable waters from a point source unless the discharge is authorized by an 
NPDES permit.  Efforts to improve water quality under the NPDES program traditionally and primarily focused on re-
ducing pollutants in discharges of industrial process wastewater and municipal sewage.  This program emphasis devel-
oped for a number of reasons. At the onset of the program in 1972, many sources of industrial process wastewater and 
municipal sewage were not adequately controlled and represented pressing environmental problems. In addition, sewage 
outfalls and industrial process discharges were easily identified as responsible for poor, often drastically degraded, wa-
ter quality conditions. However, as pollution control measures were initially developed for these discharges, it became 
evident that more diffuse sources (occurring over a wide area) of water pollution, such as agricultural and urban runoff 
were also major causes of water quality problems. Some diffuse sources of water pollution, such as agricultural storm 
water discharges and irrigation return flows, are statutorily exempted from the NPDES program. 

Since enactment of the 1972 amendments to the CWA, considering the rise of economic activity and population, 
significant progress in controlling water pollution has been made, particularly with regard to industrial process 
wastewater and municipal sewage. Expenditures by EPA, the States, and local governments to construct and upgrade 
sewage treatment facilities have substantially increased the population served by higher levels of treatment. Backlogs of 
expired permits for industrial process wastewater discharges have been reduced. Continued improvements are expected 
for these discharges as the NPDES program continues to place increasing emphasis on water quality-based pollution 
controls, especially for toxic pollutants. 

Although assessments of water quality are difficult to perform and verify, several national assessments of water 
quality are available. For the purpose of these assessments, urban runoff was considered to be a diffuse source or non-
point source pollution. From a legal standpoint, however, most urban runoff is discharged through conveyances such as 
separate storm sewers or other conveyances which are point sources under the CWA.  These discharges are subject to 
the NPDES program. The "National Water Quality Inventory, 1988 Report to Congress" provides a general assessment 
of water quality based on biennial reports submitted by the States under section 305(b) of the CWA. In preparing the 
section 305(b) Reports, the States were asked to indicate the fraction of the States' waters that were assessed, as well as 
the fraction of the States' waters that were fully supporting, partly supporting, or not supporting designated uses.  The 
Report indicates that of the rivers, lakes, and estuaries that were assessed by States (approximately one-fifth of stream 
miles, one-third of lake acres and one-half of estuarine waters), roughly 70% to 75% are supporting the uses for which 
they are designated. For waters with use impairments, States were asked to determine impacts due to diffuse sources 
(agricultural and urban runoff and other sources), municipal sewage, industrial process wastewaters, combined sewer 
overflows, and natural and other sources, then combine impacts to arrive at estimates of the relative percentage of State 
waters affected by each source. In this manner, the relative importance of the various sources of pollution that are caus-
ing use impairments was assessed and weighted national averages were calculated. Based on 37 States that provided 
information on sources of pollution, industrial process wastewaters were cited as the cause of nonsupport for 7.5% of 
rivers and streams, 10% of lakes, and 6% of estuaries.  Municipal sewage was the cause of nonsupport for 13% of rivers 
and streams, 5% lakes, 48% estuaries, 41% of the Great Lake shoreline, and 11% of coastal waters. The Assessment 
concluded that pollution from diffuse sources, such as runoff from agricultural, urban areas, construction sites, land dis-
posal and resource extraction, is cited by the States as the leading cause of water quality impairment. These sources 
appear to be increasingly important contributors of use impairment as discharges of industrial process wastewaters and 
municipal sewage plants come under increased control and as intensified data collection efforts provide additional in-
formation. Some examples of diffuse sources cited as causing use impairment are: for rivers and streams, 9% from sepa-
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rate storm sewers, 6% from construction and 13% from resource extraction; for lakes, 28% from separate storm sewers 
and 26% from land disposal; for the Great Lakes shoreline, 10% from separate storm sewers, 34% from resource extrac-
tion, and 82% from land disposal; for estuaries, 28% from separate storm sewers and 27% from land disposal; and for 
coastal areas, 20% from separate storm sewers and 29% from land disposal. 

The States conducted a more comprehensive study of diffuse pollution sources under the sponsorship of the Asso-
ciation of State and Interstate Water Pollution Control Administrators (ASIWPCA) and EPA. The study resulted in the 
report "America's Clean Water -- The States' Nonpoint Source Assessment, 1985" which indicated that 38 States report-
ed urban runoff as a major cause of beneficial use impairment. In addition, 2l States reported construction site runoff as 
a major cause of use impairment. 

To provide a better understanding of the nature of urban runoff from commercial and residential areas, from 1978 
through 1983, EPA provided funding and guidance to the Nationwide Urban Runoff Program (NURP). The NURP in-
cluded 28 projects across the Nation, conducted separately at the local level but centrally reviewed, coordinated, and 
guided. 

One focus of the NURP was to characterize the water quality of discharges from separate storm sewers which drain 
residential, commercial, and light industrial (industrial parks) sites. The majority of samples collected in the study were 
analyzed for eight conventional pollutants and three metals. Data collected under the NURP indicated that on an annual 
loading basis, suspended solids in discharges from separate storm sewers draining runoff from residential, commercial 
and light industrial areas are around an order of magnitude greater than solids in discharges from municipal secondary 
sewage treatment plants. In addition, the study indicated that annual loadings of chemical oxygen demand (COD) are 
comparable in magnitude to effluent from secondary sewage treatment plants. When analyzing annual loadings associ-
ated with urban runoff, it is important to recognize that discharges of urban runoff are highly intermittent, and that the 
short-term loadings associated with individual events will be high and may have shockloading effects on receiving wa-
ter, such as low dissolved oxygen levels. NURP data also showed that fecal coliform counts in urban runoff are typical-
ly in the tens to hundreds of thousands per 100 ml of runoff during warm weather conditions, although the study sug-
gested that fecal coliform may not be the most appropriate indicator organism for identifying potential health risks in 
storm water runoff. Although NURP did not evaluate oil and grease, other studies have demonstrated that urban runoff 
is an extremely important source of oil pollution to receiving waters, with hydrocarbon levels in urban runoff typically 
being reported at a range of 2 to 15 mg/l. These hydrocarbons tend to accumulate in bottom sediments where they may 
persist for long periods of time and exert adverse impacts on benthic organisms. 

A portion of the NURP study involved monitoring 120 priority pollutants in storm water discharges from lands 
used for residential, commercial and light industrial activities. Seventy-seven priority pollutants were detected in sam-
ples of storm water discharges from residential, commercial and light industrial lands taken during the NURP study, 
including 14 inorganic and 63 organic pollutants. Table A-1 shows the priority pollutants which were detected in at least 
ten percent of the discharge samples which were sampled for priority pollutants.  

Table A-1. -- Priority Pollutants Detected in at Least 10% of NURP Samples 
[In percent] 

   
 Frequency of 
 detection 
   
Metals and inorganics:   
Antimony 13 
Arsenic 52 
Beryllium 12 
Cadmium 48 
Chromium 58 
Copper 91 
Cyanides 23 
Lead 94 
Nickel 43 
Selenium 11 
Zinc 94 
Pesticides:   
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Table A-1. -- Priority Pollutants Detected in at Least 10% of NURP Samples 
[In percent] 

   
 Frequency of 
 detection 
Alpha-hexachlorocyclohexane 20 
Alpha-endosulfan 19 
Chlordane 17 
Lindane 15 
Halogenated aliphatics:   
Methane, dichloro- 11 
Phenols and cresols:   
Phenol 14 
Phenol, pentachloro- 19 
Phenol, 4-nitro 10 
Phthalate esters:   
Phthalate, bis(2-ethylhexyl) 22 
Polycyclic aromatic hydrocarbons:   
Chrysene 10 
Fluoranthene 16 
Phenanthrene 12 
Pyrene 15 

The NURP data also showed a significant number of these samples exceeded various EPA freshwater water quality 
criteria. 

The NURP study provides insight on what can be considered background levels of pollutants for urban runoff, as 
the study focused primarily on monitoring runoff from residential, commercial and light industrial areas. However, 
NURP concluded that the quality of urban runoff can be adversely impacted by several sources of pollutants that were 
not directly evaluated in the study and are generally not reflected in the NURP data, including illicit connections, con-
struction site runoff, industrial site runoff and illegal dumping. 

Other studies have shown that many storm sewers contain illicit discharges of non-storm water and that large 
amounts of wastes, particularly used oils, are improperly disposed in storm sewers. Removal of these discharges present 
opportunities for dramatic improvements in the quality of storm water discharges. Storm water discharges from indus-
trial facilities may contain toxics and conventional pollutants when material management practices allow exposure to 
storm water, in addition to wastes from illicit connections and improperly disposed wastes. 

In some municipalities, illicit connections of sanitary, commercial and industrial discharges to storm sewer systems 
have had a significant impact on the water quality of receiving waters. Although the NURP study did not emphasize the 
identification of illicit connections to storm sewers (other than to assure that monitoring sites used in the study were free 
from sanitary sewage contamination), the study concluded that illicit connections can result in high bacterial counts and 
dangers to public health. The study also noted that removing such discharges presented opportunities for dramatic im-
provements in the quality of urban storm water discharges. 

Studies have shown that illicit connections to storm sewers can create severe, wide-spread contamination problems. 
For example, the Huron River Pollution Abatement Program inspected 660 businesses, homes and other buildings lo-
cated in Washtenaw County, Michigan and identified 14% of the buildings as having improper storm drain connections. 
Illicit discharges were detected at a higher rate of 60% for automobile related businesses, including service stations, 
automobile dealerships, car washes, body shops and light industrial facilities. While some of the problems discovered in 
this study were the result of improper plumbing or illegal connections, a majority were approved connections at the time 
they were built. 

Intensive construction activities may result in severe localized impacts on water quality because of high unit loads 
of pollutants, primarily sediments. Construction sites can also generate other pollutants such as phosphorus and nitrogen 
from fertilizer, pesticides, petroleum products, construction chemicals and solid wastes. These materials can be toxic to 
aquatic organisms and degrade water for drinking and water-contact recreation. Sediment loadings rates from construc-
tion sites are typically 10 to 20 times that of agricultural lands, with runoff rates as high as 100 times that of agricultural 
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lands, and typically 1,000 to 2,000 times that of forest lands. Even a small amount of construction may have a signifi-
cant negative impact on water quality in localized areas. Over a short period of time, construction sites can contribute 
more sediment to streams than was previously deposited over several decades. 
 

II. Water Quality Act of 1987 

The WQA contains three provisions which specifically address storm water discharges. The central WQA provision 
governing storm water discharges is section 405, which adds section 402(p) to the CWA. Section 402(p)(1) provides 
that EPA or NPDES States cannot require a permit for certain storm water discharges until October 1, 1992, except: for 
storm water discharges listed under section 402(p)(2). Section 402(p)(2) lists five types of storm water discharges which 
are required to obtain a permit prior to October 1, 1992: 

(A) A discharge with respect to which a permit has been issued prior to February 4, 1987; 

(B) A discharge associated with industrial activity; 

(C) A discharge from a municipal separate storm sewer system serving a population of 250,000 or more; 

(D) A discharge from a municipal separate storm sewer system serving a population of 100,000 or more, but less 
than 250,000; or 

(E) A discharge for which the Administrator or the State, as the case may be, determines that the storm water dis-
charge contributes to a violation of a water quality standard or is a significant contributor of pollutants to the waters of 
the United States. 

Section 402(p)(4)(A) requires EPA to promulgate final regulations governing storm water permit application re-
quirements for storm water discharges associated with industrial activity and discharges from large municipal separate 
storm sewer systems (systems serving a population of 250,000 or more), "no later than two years" after the date of en-
actment (i.e., no later than February 4, 1989). Section 402(p)(4)(B) also requires EPA to promulgate final regulations 
governing storm water permit application requirements for discharges from medium municipal separate storm sewer 
systems (systems serving a population of 100,000 or more but less than 250,000) "no later than four years" after enact-
ment (i.e., no later than February 4, 1991). 

In addition, section 402(p)(4) provides that permit applications for storm water discharges associated with industri-
al activity and discharges from large municipal separate storm sewer systems "shall be filed no later than three years" 
after the date of enactment of the WQA (i.e., no later than February 4, 1990). Permit applications for discharges from 
medium municipal systems must be filed "no later than five years" after enactment (i.e., no later than February 4, 1992). 

The WQA clarified and amended the requirements for permits for storm water discharges in the new CWA section 
402(p)(3). The Act clarified that permits for discharges associated with industrial activity must meet all of the applica-
ble provisions of section 402 and section 301 including technology and water quality based standards. However, the 
new Act makes significant changes to the permit standards for discharges from municipal storm sewers. Section 
402(p)(3)(B) provides that permits for such discharges: 

(i) May be issued on a system- or jurisdiction-wide basis; 

(ii) Shall include a requirement to effectively prohibit non-storm water discharges into the storm sewers; and 

(iii) Shall require controls to reduce the discharge of pollutants to the maximum extent practicable, including man-
agement practices, control techniques and system, design and engineering methods, and such other provisions as the 
Administrator or the State determines appropriate for the control of such pollutants. 

These changes are discussed in more detail later in today's rule. 

The EPA, in consultation with the States, is required to conduct two studies on storm water discharges that are in 
the class of discharges for which EPA and NPDES States cannot require permits prior to October 1, 1992. The first 
study will identify those storm water discharges or classes of storm water discharges for which permits are not required 
prior to October 1, 1992, and determine, to the maximum extent practicable, the nature and extent of pollutants in such 
discharges. The second study is for the purpose of establishing procedures and methods to control storm water discharg-
es to the extent necessary to mitigate impacts on water quality. Based on the two studies the EPA, in consultation with 
State and local officials, is required to issue regulations no later than October 1, 1992, which designate additional storm 
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water discharges to be regulated to protect water quality and establish a comprehensive program to regulate such desig-
nated sources. This program must, at a minimum, (A) Establish priorities, (B) establish requirements for State storm 
water management programs, and (C) establish expeditious deadlines. The program may include performance standards, 
guidelines, guidance, and management practices and treatment requirements, as appropriate. 

Section 401 of the WQA amends section 402(1)(2) of the CWA to provide that the EPA shall not require a permit 
for discharges of storm water runoff from mining operations or oil and gas exploration, production, processing, or 
treatment operations or transmission facilities if the storm water discharge is not contaminated by contact with, or does 
not come into contact with, any overburden, raw material, intermediate product, finished product, byproduct, or waste 
product located on the site of such operations. 

Section 503 of the WQA amends section 502(14) of the CWA to exclude agricultural storm water discharges from 
the definition of point source. 
 

III. Remand of 1984 Regulations 

On December 4, 1987, the United States Court of Appeals for the District of Columbia Circuit vacated 40 CFR 
122.26, (as promulgated on September 26, 1984, 49 FR 37998, September 26, 1984), and remanded the regulations to 
EPA for further rulemaking (NRDC v. EPA, No. 80-1607). EPA had requested the remand because of significant chang-
es made by the storm water provisions of the WQA. The effect of the decision was to invalidate the storm water dis-
charge regulations then found at ß 122.26. 

Storm water discharges which had been issued an NPDES permit prior to February 4, 1987, were not affected by 
the Court remand or the February 12, 1988, rule implementing the court order (53 FR 4157). (See section 402(p)(2)(A) 
of the CWA.) Similarly, the remand did not affect the authority of EPA or an NPDES State to require a permit for any 
storm water discharge (except an agricultural storm water discharge) designated under section 402(p)(2)(E) of the 
CWA.  The notice of the remand clarified that such designated discharges meet the regulatory definition of point source 
found at 40 CFR 122.2 and that EPA or an NPDES State can rely on the statutory authority and require the filing of an 
application (Form 1 and Form 2C) for an NPDES permit with respect to such discharges on a case-by-case basis. 
 

IV. Codification Rule and Case-by-Case Designations 
 

Codification Rule  

On January 4, 1989, (54 FR 255), EPA published a final rule which codified numerous provisions of the WQA into 
EPA regulations. The codification rule included several provisions dealing with storm water discharges. The codifica-
tion rule promulgated the language found at section 402(p) (1) and (2) of the amended Clean Water Act at 40 CFR 
122.26(a)(1). In addition, the codification rule promulgated the language of Section 503 of the WQA which exempted 
agricultural storm water discharges from the definition of point source at 40 CFR 122.2, and section 401 of the WQA 
addressing uncontaminated storm water discharges from mining or oil and gas operations at 40 CFR 122.26(a)(2). 

EPA also codified the statutory authority of section 402(p)(2)(E) of the CWA for the Administrator or the State Di-
rector, as the case may be, to designate storm water discharges for a permit on a case-by-case basis at 40 CFR 
122.26(a)(1)(v). 
 

Case by Case Designations  

Section 402(p)(2)(E) of the CWA authorizes case-by-case designations of storm water discharges for immediate 
permitting if the Administrator or the State Director determines that the storm water discharge contributes to a violation 
of a water quality standard or is a significant contributor of pollutants to waters of the United States. 

In determining that a storm water discharge contributes to a violation of a water quality standard or is a significant 
contributor of pollutants to waters of the United States for the purpose of a designation under section 402(p)(2)(E), the 
legislative history for the provision provides that "EPA or the State should use any available water quality or sampling 
data to determine whether the latter two criteria (contributes to a violation of a water quality standard or is a significant 
contributor of pollutants to waters of the United States) are met, and should require additional sampling as necessary to 
determine whether or not these criteria are met." Conference Report, Cong. Rec. S16443 (daily ed. October 16, 1986). 
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In accordance with this legislative history, today's rule promulgates permit application requirements for certain storm 
water discharges, including discharges designated on a case-by-case basis. EPA will consider a number of factors when 
determining whether a storm water discharge is a significant contributor of pollution to the waters of the United States. 
These factors include: the location of the discharge with respect to waters of the United States; the size of the discharge; 
the quantity and nature of the pollutants reaching waters of the United States; and any other relevant factors. Today's 
rule incorporates these factors at 40 CFR 122.26(a)(1)(v). 

Under today's rule, case-by-case designations are made under regulatory procedures found at 40 CFR 124.52. The 
procedures at 40 CFR 124.52 require that whenever the Director decides that an individual permit is required, the Direc-
tor shall notify the discharger in writing that the discharge requires a permit and the reasons for the decision. In addi-
tion, an application form is sent with the notice. Section 124.52 provides a 60 day period from the date of notice for 
submitting a permit application. Although this 60 day period may be appropriate for many designated storm water dis-
charges, site specific factors may dictate that the Director provide additional time for submitting a permit application. 
For example, due to the complexities associated with designation of a municipal separate storm sewer system for a sys-
tem- or jurisdiction-wide permit, the Director may provide the applicant with additional time to submit relevant infor-
mation or may require that information be submitted in several phases. 
 

V. Consent Decree of October 20, 1989 

On April 20, 1989, EPA was served notice of intent to sue by Kathy Williams et al, because of the Agency's failure 
to promulgate final storm regulations on February 4, 1989, pursuant to Section 402(p)(4) of the CWA. A suit was filed 
by the same party on July 20, 1989, alleging the same cause of action, to wit: the Agency's failure to promulgate regula-
tions under section 402(p)(4) of the CWA. On October 20, 1989, EPA entered into a consent decree with Kathy Wil-
liams et al, wherein the Federal District Court, District of Oregon, Southern Division, decreed that the Agency promul-
gate final regulations for storm water discharges identified in sections 402(p)(2) (B) and (C) of the CWA no later than 
July 20, 1990. Kathy Williams et al., v. William K. Reilly, Administrator, et al., No. 89-6265-E (D-Ore.) In July 1990, 
the consent degree was amended to provide for a promulgation date of October 31. Today's rule is promulgated in com-
pliance with the terms of the consent decree as amended. 
 

VI. Today's Final Rule and Response to Comments 
 

A. Overview  

Section 405 of the WQA alters the regulatory approach to control pollutants in storm water discharges by adopting 
a phased and tiered approach. The new provision phases in permit application requirements, permit issuance deadlines 
and compliance with permit conditions for different categories of storm water discharges. The approach is tiered in that 
storm water discharges associated with industrial activity must comply with sections 301 and 402 of the CWA (requir-
ing control of the discharge of pollutants that utilize the Best Available Technology (BAT) and the Best Conventional 
Pollutant Control Technology (BCT) and where necessary, water quality-based controls), but permits for discharges 
from municipal separate storm sewer systems must require controls to reduce the discharge of pollutants to the maxi-
mum extent practicable, and where necessary water quality-based controls, and must include a requirement to effective-
ly prohibit non-storm water discharges into the storm sewers. Furthermore, EPA in consultation with State and local 
officials must develop a comprehensive program to designate and regulate other storm water discharges to protect water 
quality. 

This final regulation establishes requirements for the storm water permit application process. It also sets forth the 
required components of municipal storm water quality management plans, as well as a preliminary permitting strategy 
for industrial activities. In implementing these regulations, EPA and the States will strive to achieve environmental re-
sults in a cost effective manner by placing high priority on pollution prevention activities, and by targeting activities 
based on reducing risk from particularly harmful pollutants and/or from discharges to high value waters. EPA and the 
States will also work with applicants to avoid cross media transfers of storm water contaminants, especially through 
injection to shallow wells in the Class V Underground Injection Control Program. 

In addition, EPA recognizes that problems associated with storm water, combined sewer overflows (CSOs) and in-
filtration and inflow (I&I) are all inter-related even though they are treated somewhat differently under the law. EPA 
believes that it is important to begin linking these programs and activities and, because of the potential cost to local 
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governments, to investigate the use of innovative, non-traditional approaches to reducing or preventing contamination 
of storm water. 

The application process for developing municipal storm water management plans provides an ideal opportunity be-
tween steps 1 and 2 for considering the full range of nontraditional, preventive approaches, including municipalities, 
public awareness/education programs, use of vegetation and/or land conservancy practices, alternative paving materials, 
creative ways to eliminate I&I and illegal hook-ups, and potentials for water reuse. EPA has already announced its plans 
to present an award for the best creative, cost effective approaches to storm water and CSOs beginning in 1991. 

This rulemaking establishes permit application requirements for classes of storm water discharges that were specif-
ically identified in section 402(p)(2). These priority storm water discharges include storm water discharges associated 
with industrial activity and discharges from a municipal separate storm sewer serving a population of 100,000 or more. 

This rulemaking was developed after careful consideration of 450 sets of comments, comprising over 3200 pages, 
that were received from a variety of industries, trade associations, municipalities, State and Federal Agencies, environ-
mental groups, and private citizens. These comments were received during a 90-day comment period which extended 
from December 7, 1988, to March 7, 1989. EPA received several requests for an extension of the comment period from 
30-days up to 90-days. Many arguments were advanced for an extension including: the extent and complexity of the 
proposal, the existence of other concurrent EPA proposals, and the need for technical evaluations of the proposal. EPA 
considered these comments as they were received, but declined to extend the comment period beyond 90 days. The 
standard comment period on proposals normally range from 30 to 60 days. In light of the statutory deadline of February 
4, 1989, additional time for the comment period beyond what was already a substantially lengthened comment period 
would have been inappropriate. The number and extent of the comments received on this proposal indicated that inter-
ested parties had substantially adequate time to review and comment on the regulation. Furthermore, the public was 
invited to attend six public meetings in Washington DC, Chicago, Dallas, Oakland, Jacksonville, and Boston to present 
questions and comments. EPA is convinced that substantial and adequate public participation was sought and received 
by the Agency. 

Numerous commenters have also requested that the rule be reproposed due to the extent of the proposal and the 
number of options and issues upon which the Agency requested comments. EPA has decided against a reproposal. The 
December 7, 1988, notice of proposed rulemaking was extremely detailed and thoroughly identified major issues in 
such a manner as to allow the public clear opportunities to comment. The comments that were received were extensive, 
and many provided valuable information and ideas that have been incorporated into the regulation. Accordingly, the 
Agency is confident it has produced a workable and rational approach to the initial regulation of storm water discharges 
and a regulation that reflects the experience and knowledge of the public as provided in the comments, and which was 
developed in accordance with the procedural requirements of the Administrative Procedures Act (APA). EPA believes 
that while the number of issues raised by the proposal was extensive, the number of detailed comments indicates that 
the public was able to understand the issues in order to comment adequately. Thus, a reproposal is unnecessary. 
 

B. Definition of Storm Water  

The December 7, 1988, notice requested comment on defining storm water as storm water runoff, surface runoff, 
street wash waters related to street cleaning or maintenance, infiltration (other than infiltration contaminated by seepage 
from sanitary sewers or by other discharges) and drainage related to storm events or snow melt. This definition is con-
sistent with the regulatory definition of "storm sewer" at 40 CFR 35.2005(b)(47) which is used in the context of grants 
for construction of treatment works. This definition aids in distinguishing separate storm water sewers from sanitary 
sewers, combined sewers, process discharge outfalls and non-storm water, non-process discharge outfalls. 

The definition of "storm water" has an important bearing on the NPDES permitting scheme under the CWA. The 
following discusses the interrelationship of NPDES permitting requirements for storm water discharges addressed by 
this rule and NPDES permitting requirements for other non-storm water discharges which may be discharged via the 
storm sewer as a storm water discharge. Today's rule addresses permit application requirements for storm water dis-
charges associated with industrial activity and for discharges from municipal separate storm sewer systems serving a 
population of 100,000 or more.  Storm water discharges associated with industrial activity are to be covered by permits 
which contain technology-based controls based on BAT/BCT considerations or water quality-based controls, if neces-
sary. A permit for storm water discharges from an industrial facility may also cover other non-storm water discharges 
from the facility. Today's rule establishes individual (Form 1 and Form 2F) and group application requirements for 
storm water discharges associated with industrial activity. In addition, EPA or authorized NPDES States with authorized 
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general permit programs may issue general permits which establish alternative application or notification requirements 
for storm water discharges covered by the general permit(s). Where a storm water discharge associated with industrial 
activity is mixed with a non-storm water discharge, both discharges must be covered by an NPDES permit (this can be 
in the same permit or with multiple permits). Permit application requirements for these "combination" discharges are 
discussed later in today's notice. 

Today's rule also addresses permit application requirements for discharges from municipal separate storm sewer 
systems serving a population of 100,000 or more. Under today's rule, appropriate municipal owners or operators of the-
se systems must obtain NPDES permits for discharges from these systems. These permits are to establish controls to the 
maximum extent practicable (MEP), effectively prohibit non-storm water discharges to the municipal separate storm 
sewer system and, where necessary, contain applicable water quality-based controls.  Where non-storm water discharges 
or storm water discharges associated with industrial activity discharge through a municipal separate storm sewer system 
(including systems serving a population of 100,000 or more as well as other systems), which ultimately discharges to a 
waters of the United States, such discharges through a municipal storm sewer need to be covered by an NPDES permit 
that is independent of the permit issued for discharges from the municipal separate storm sewer system.  Today's rule 
defines the term "illicit discharge" to describe any discharge through a municipal separate storm sewer that is not com-
posed entirely of storm water and that is not covered by an NPDES permit. Such illicit discharges are not authorized 
under the CWA. Section 402(p)(3)(B) of the CWA requires that permits for discharges from municipal separate storm 
sewers require the municipality to "effectively prohibit" non-storm water discharges from the municipal separate storm 
sewer. As discussed in more detail below, today's rule begins to implement the "effective prohibition" by requiring mu-
nicipal operators of municipal separate storm sewer systems serving a population of 100,000 or more to submit a de-
scription of a program to detect and control certain non-storm water discharges to their municipal system.  Ultimately, 
such non-storm water discharges through a municipal separate storm sewer must either be removed from the system or 
become subject to an NPDES permit (other than the permit for the discharge from the municipal separate storm sewer). 
For reasons discussed in more detail below, in general, municipalities will not be held responsible for prohibiting some 
specific components of discharges or flows listed below through their municipal separate storm sewer system, even 
though such components may be considered non-storm water discharges, unless such discharges are specifically identi-
fied on a case-by-case basis as needing to be addressed. However, operators of such non-storm water discharges need to 
obtain NPDES permits for these discharges under the present framework of the CWA (rather than the municipal opera-
tor of the municipal separate storm sewer system). (Note that section 516 of the Water Quality Act of 1987 requires 
EPA to conduct a study of de minimis discharges of pollutants to waters of the United States and to determine the most 
effective and appropriate methods of regulating any such discharges.) 

EPA received numerous comments on the proposed regulatory definition of storm water, many of which proposed 
exclusions or additions to the definition. Several commenters suggested that the definition should include or not include 
detention and retention reservoir releases, water line flushing, fire hydrant flushing, runoff from fire fighting, swimming 
pool drainage and discharge, landscape irrigation, diverted stream flows, uncontaminated pumped ground water, rising 
ground waters, discharges from potable water sources, uncontaminated waters from cooling towers, foundation drains, 
non-contact cooling water (such as HVAC or heating, ventilation and air conditioning condensation water that POTWs 
require to be discharged to separate storm sewers rather than sanitary sewers), irrigation water, springs, roof drains, wa-
ter from crawl space pumps, footing drains, lawn watering, individual car washing, flows from riparian habitats and 
wetlands. Most of these comments were made with regard to the concern that these were commonly occurring discharg-
es which did not pose significant environmental problems.  It was also noted that, unless these flows are classified as 
storm water, permits would be required for these discharges. 

In response to the comments which requested EPA to define the term "storm water" broadly to include a number of 
classes of discharges which are not in any way related to precipitation events, EPA believes that this rulemaking is not 
an appropriate forum for addressing the appropriate regulation under the NPDES program of such non-storm water dis-
charges, even though some classes of non-storm water discharges may typically contain only minimal amounts of pollu-
tants. Congress did not intend that the term storm water be used to describe any discharge that has a de minimis amount 
of pollutants, nor did it intend for section 402(p) to be used to provide a moratorium from permitting other non-storm 
water discharges. Consequently, the final definition of storm water has not been expanded from what was proposed. 
However, as discussed in more detail later in today's notice, municipal operators of municipal separate storm sewer sys-
tems will generally not be held responsible for "effectively prohibiting" limited classes of these discharges through their 
municipal separate storm sewer systems. 
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The proposed rule included infiltration in the definition of storm water. In this context one commenter suggested 
that the term infiltration be defined. Infiltration is defined at 40 CFR 35.2005(b)(20) as water other than wastewater that 
enters a sewer system (including sewer service connections and foundation drains) from the ground through such means 
as defective pipes, pipe joints, connections or manholes. Infiltration does not include, and is distinguished from, inflow. 
Another commenter urged that ground water infiltration not be classified as storm water because the chemical character-
istics and contaminants of ground water will differ from surface storm water because of a longer contact period with 
materials in the soil and because ground water quality will not reflect current practices at the site. In today's rule, the 
definition of storm water excludes infiltration since pollutants in these flows will depend on a large number of factors, 
including interactions with soil and past land use practices at a given site. Further infiltration flows can be contaminated 
by sources that are not related to precipitation events, such as seepage from sanitary sewers. Accordingly the final regu-
latory language does not include infiltration in the definition of storm water. Such flows may be subject to appropriate 
permit conditions in industrial permits. As discussed in more detail below, municipal management programs must ad-
dress infiltration where identified as a source of pollutants to waters of the United States. 

One commenter questioned the status of discharges from detention and retention basins used to collect storm water. 
This regulation covers discharges of storm water associated with industrial activity and discharges from municipal sepa-
rate storm sewer systems serving a population of 100,000 or more into waters of the United States. Therefore, discharg-
es from basins that are part of a conveyance system for a storm water discharge associated with industrial activity or 
part of a municipal separate storm sewer system serving a population of 100,000 or more are covered by this regulation. 
Flows which are channeled into basins and which do not discharge into waters of the United States are not addressed by 
today's rule. 

Several commenters requested that the term illicit connection be replaced with a term that does not connote illegal 
discharges or activity, because many discharges of non-storm water to municipal separate storm sewer systems occurred 
prior to the establishment of the NPDES program and in accordance with local or State requirements at the time of the 
connection. EPA disagrees that there should be a change in this terminology. The fact that these connections were at one 
time legal does not confer such status now. The CWA prohibits the point source discharge of non-storm water not sub-
ject to an NPDES permit through municipal separate storm sewers to waters of the United States. Thus, classifying such 
discharges as illicit properly identifies such discharges as being illegal. 

A commenter wanted clarification of the terms "other discharges" and "drainage" that are used in the definition of 
"storm water." As noted above, today's rule clarifies that infiltration is not considered storm water. Thus the portion of 
the definition of storm water that refers to "other discharges" has also been removed. However, the term drainage has 
been retained. "Drainage" does not take on any meaning other than the flow of runoff into a conveyance, as the word is 
commonly understood. 

One commenter stated that irrigation flows combined with storm water discharges should be excluded from consid-
eration in the storm water program. The Agency would note that irrigation return flows are excluded from regulation 
under the NPDES program. Section 402(l)(1) states that the Administrator or the State shall not require permits for dis-
charges composed entirely of return flows from irrigated agriculture. The legislative history of the 1977 Clean Water 
Act, which enacted this language, states that the word "entirely" was intended to limit the exception to only those flows 
which do not contain additional discharges from activities unrelated to crop production. Congressional Record Vol. 123 
(1977), pg. 4360, Senate Report No. 95-370. Accordingly, a storm water discharge component, from an industrial facili-
ty for example, included in such "joint" discharges may be regulated pursuant to an NPDES permit either at the point at 
which the storm water flow enters or joins the irrigation flow, or where the combined flow enters waters of the United 
States or a municipal separate storm sewer. 

Some commenters expressed concern about including street wash waters as storm water. One commenter argued 
including street wash waters in the definition of storm water should not be construed to eliminate the need for manage-
ment practices relating to construction activities where sediment may simply wash into storm drains. EPA agrees with 
these points and the concerns that storm sewers may receive material that pose environmental problems if street wash 
waters are included in the definition. Accordingly, such discharges are no longer in the definition as proposed, and must 
be addressed by municipal management programs as part of the prohibition on non-storm water discharges through mu-
nicipal separate storm sewer systems. 

Several commenters requested that the terms discharge and point source, in the context of permits for storm water 
discharge, be clarified. Several commenters stated that the EPA should clarify that storm water discharge does not in-
clude "sheet flow" off of an industrial facility. EPA interprets this as request for clarification on the status of the terms 
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"point source" and "discharge" under these regulations. In response, this rulemaking only covers storm water discharges 
from point sources. A point source is defined at 40 CFR 122.2 as "any discernible, confined, and discrete conveyance, 
including but not limited to, any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, 
concentrated animal feeding operation, landfill leachate collection system, vessel or other floating craft from which pol-
lutants are or may be discharged. This term does not include return flows from irrigated agriculture or agricultural storm 
water runoff." EPA agrees with one commenter that this definition is adequate for defining what discharges of storm 
water are covered by this rulemaking. EPA notes that this definition would encompass municipal separate storm sewers. 
In view of this comprehensive definition of point source, EPA need clarify in this rulemaking only that a storm water 
discharge subject to NPDES regulation does not include storm water that enters the waters of the United States via 
means other than a "point source." As further discussed below, storm water from an industrial facility which enters and 
is subsequently discharged through a municipal separate storm sewer is a "discharge associated with industrial activity" 
which must be covered by an individual or general permit pursuant to today's rule. 

EPA would also note that individual facilities have the burden of determining whether a permit application should 
be submitted to address a point source discharge. Those unsure of the classification of storm water flow from a facility, 
should file permit applications addressing the flow, or prior to submitting the application consult permitting authorities 
for clarification. 

One commenter stated that "point source" for this rulemaking should be defined, for the purposes of achieving bet-
ter water quality, as those areas where "discharges leave the municipal [separate storm sewer] system." EPA notes in 
response that "point source" as currently defined will address such discharges, while keeping the definition of discharge 
and point source within the framework of the NPDES program, and without adding potentially confusing and ambigu-
ous additional definitions to the regulation.  If this comment is asserting that the term point source should not include 
discharges from sources through the municipal system, EPA disagrees. As discussed in detail below, discharges through 
municipal separate storm sewer systems which are not connected to an operable treatment works are discharges subject 
to NPDES permit requirements at (40 CFR 122.3(c)), and may properly be deemed point sources. 

One industry argued that the definition of "point source" should be modified for storm water discharges so as to ex-
clude discharges from land that is not artificially graded and which has a propensity to form channels where precipita-
tion runs off.  EPA intends to embrace the broadest possible definition of point source consistent with the legislative 
intent of the CWA and court interpretations to include any identifiable conveyance from which pollutants might enter 
the waters of the United States. In most court cases interpreting the term "point source", the term has been interpreted 
broadly. For example, the holding in Sierra Club v. Abston Construction Co., Inc., 620 F.2d 41 (5th Cir. 1980) indicates 
that changing the surface of land or establishing grading patterns on land will result in a point source where the runoff 
from the site is ultimately discharged to waters of the United States: 

Simple erosion over the material surface, resulting in the discharge of water and other materials into navigable wa-
ters, does not constitute a point source discharge, absent some effort to change the surface, to direct the water flow or 
otherwise impede its progress * * * Gravity flow, resulting in a discharge into a navigable body of water, may be part of 
a point source discharge if the (discharger) at least initially collected or channeled the water and other materials. A point 
source of pollution may also be present where (dischargers) design spoil piles from discarded overburden such that, 
during periods of precipitation, erosion of spoil pile walls results in discharges into a navigable body of water by means 
of ditches, gullies and similar conveyances, even if the (dischargers) have done nothing beyond the mere collection of 
rock and other materials * * * Nothing in the Act relieves (dischargers) from liability simply because the operators did 
not actually construct those conveyances, so long as they are reasonably likely to be the means by which pollutants are 
ultimately deposited into a navigable body of water. Conveyances of pollution formed either as a result of natural ero-
sion or by material means, and which constitute a component of a * * * drainage system, may fit the statutory definition 
and thereby subject the operators to liability under the Act." 620 F.2d at 45 (emphasis added). 

Under this approach, point source discharges of storm water result from structures which increase the impervious-
ness of the ground which acts to collect runoff, with runoff being conveyed along the resulting drainage or grading pat-
terns. 

The entire thrust of today's regulation is to control pollutants that enter receiving water from storm water convey-
ances. It is these conveyances that will carry the largest volume of water and higher levels of pollutants. The storm wa-
ter permit application process and permit conditions will address circumstances and discharges peculiar to individual 
facilities. 
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One industry commented that the definition of waters of the State under some State NPDES programs included 
municipal storm sewer systems. The commenter was concerned that certain industrial facilities discharging through 
municipal storm sewers in these states would be required to obtain an NPDES permit, despite EPA's proposal not to 
require permits from such facilities generally. In response, EPA notes that section 510 of the CWA, approved States are 
able to have stricter requirements in their NPDES program. In approved NPDES States, the definition of waters of the 
State controls with regard to what constitutes a discharge to a water body. However, EPA believes that this will have 
little impact, since, as discussed below, all industrial dischargers, including those discharging through municipal sepa-
rate storm sewer systems, will be subject to general or individual NPDES permits, regardless of any additional State 
requirements. 

One municipality commented that neither the term "point source" nor "discharge" should be used in conjunction 
with industrial releases into urban storm water systems because that gives the impression that such systems are naviga-
ble waters. EPA disagrees that any confusion should result from the use of these terms in this context. In this rulemak-
ing, EPA always addresses such discharges as "discharges through municipal separate storm sewer systems" as opposed 
to "discharges to waters of the United States." Nonetheless, such industrial discharges through municipal storm sewer 
systems are subject to the requirements of today's rule, as discussed elsewhere. 

One commenter desired clarification with regard to what constituted an outfall, and if an outfall could be a pipe that 
connected two storm water conveyances. This rulemaking defines outfall as a point of discharge into the waters of the 
United States, and not a conveyance which connects to Sections of municipal separate storm sewer. In response to an-
other comment, this rulemaking only addresses discharges to waters of United States, consequently discharges to 
ground waters are not covered by this rulemaking (unless there is a hydrological connection between the ground water 
and a nearby surface water body. See, e.q., Exxon Coro. v. Train, 554 F.2d 1310, 1312 n.1 (5th Cir.  1977); McClellan 
Ecological Seepage Situation v. Weinberger, 707 F.Supp. 1182, 1195-96 (E.D. Cal. 1988)). 

In the WQA and other places, the term "storm water" is presented as a single word. Numerous comments were re-
ceived by EPA as to the appropriate spelling. Many of these comments recommended that two words for storm water is 
appropriate. EPA has decided to use an approach consistent with the Government Printing Office's approved form 
where storm water appears as two words. 
 

C. Responsibility for Storm Water Discharges Associated With Industrial Activity Through Municipal Separate 
Storm Sewers  

The December 7, 1988, notice of proposed rulemaking requested comments on the appropriate permitting scheme 
for storm water discharges associated with industrial activity through municipal separate storm sewers. EPA proposed a 
permitting scheme that would define the requirement to obtain coverage under an NPDES permit for a storm water dis-
charge associated with industrial activity through a municipal separate storm sewer in terms of the classification of the 
municipal separate storm sewer. EPA proposed holding municipal operators of large or medium municipal separate 
storm sewer systems primarily responsible for applying for and obtaining an NPDES permit covering system discharges 
as well as storm water discharges (including storm water discharges associated with industrial activity) through the sys-
tem. Under the proposed approach, operators of storm water discharges associated with industrial activity which dis-
charge through a large or medium municipal separate storm sewer system would generally not be required to obtain 
permit coverage for their discharge (unless designated as a significant contributor of pollution pursuant to section 
402(p)(2)(E)) provided the municipality was notified of: The name, location and type of facility and a certification that 
the discharge has been tested (if feasible) for non-storm water (including the results of any testing). The notification 
procedure also required the operator of the storm water discharge associated with industrial activity to determine that: 
The discharge is composed entirely of storm water; the discharge does not contain hazardous substances in excess of 
reporting quantities; and the facility is in compliance with applicable provisions of the NPDES permit issued to the mu-
nicipality for storm water. 

In the proposal, EPA also requested comments on whether a decision on regulatory requirements for storm water 
discharges associated with industrial activity through other municipal separate storm sewer systems (generally those 
serving a population of less than 100,000) should be postponed until completion of two studies of storm water discharg-
es required under section 402(p)(5) of the CWA. 

EPA favored these approaches because they appeared to reduce the potential administrative burden associated with 
preparing and processing the thousands of permit applications associated with the rulemaking and provide EPA addi-
tional flexibility in developing permitting requirements for storm water discharges associated with industrial activity. 
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EPA also expressed its belief, based upon an analysis of ordinances controlling construction site runoff in place in cer-
tain cities, that municipalities generally possessed legal authority sufficient to control contributions of industrial storm 
water pollutants to their separate storm sewers to the degree necessary to implement the proposed rule. EPA commented 
that municipal controls on industrial sources implemented to comply with an NPDES permit issued to the municipality 
would likely result in a level of storm water pollution control very similar to that put directly on the industrial source 
through its own NPDES permit. This was to be accomplished by requiring municipal permitees, to the maximum extent 
practicable, to require industrial facilities in the municipality to develop and implement storm water controls based on a 
consideration of the same or similar factors as those used to make BAT/BCT determinations. (See 40 CFR 125.3 (d)(2) 
and (d)(3)). 

The great majority of commenters on the December 7, 1988, notice addressed this aspect of the proposal. Based on 
consideration of the comments received on the notice, EPA has decided that it is appropriate to revise the approach in its 
proposed rule to require direct permit coverage for all storm water discharges associated with industrial activity, includ-
ing those that discharge through municipal separate storm sewers. In response to this decision, EPA has continued to 
analyze the appropriate manner to respond to the large number of storm water discharges subject to this rulemaking. 
The development of EPA's policy regarding permitting these discharges is discussed in more detail in the section VI.D 
of today's preamble. 

EPA notes that the status of discharges associated with industrial activity which pass through a municipal separate 
storm sewer system under section 402(p) raises difficult legal and policy questions. EPA believes that treating these 
discharges under permits separate from those issued to the municipality will most fully address both the legal and policy 
concerns raised in public comment. 

Certain commenters supported EPA's proposal. Some commenters claimed that EPA lacked any authority to permit 
industrial discharges which were not discharged immediately to waters of the U.S. Other commenters agreed with 
EPA's statements in the proposal that its approach would result in a more manageable administrative burden for EPA 
and the NPDES states. However, numerous comments also were received which provided various arguments in support 
of revising the proposed approach. These comments addressed several areas including the definition of discharge under 
the CWA, the requirements and associated statutory time frames of section 402(p), as well as the resource and enforce-
ment constraints of municipalities. EPA is persuaded by these comments and has modified its approach accordingly. 
The key comments on this issue are discussed below. 

EPA disagrees with commenters who suggested that EPA lacks authority to permit separately industrial discharges 
through municipal sewers. The CWA prohibits the discharge of a pollutant except pursuant to an NPDES permit. Sec-
tion 502(12)(A) of the CWA defines the "discharge of a pollutant" as "any addition of any pollutant to navigable waters 
from any point source." n1 There is no qualification in the statutory language regarding the source of the pollutants be-
ing discharged. Thus, pollutants from a remote location which are discharged through a point source conveyance con-
trolled by a different entity (such as a municipal storm sewer) are nonetheless discharges for which a permit is required.   
 

n 1 Indeed, the DC Circuit has held, in the storm water context, that EPA may not exempt any point source 
discharges of pollutants from the requirement to obtain an NPDES permit.  NRDC v. Costle, 569 F.2d 1369, 
1377 (DC Cir. 1977).  

EPA's regulatory definition of the term "discharge" reflects this broad construction. EPA defines the term to include 
 

additions of pollutants into waters of the United States from: surface runoff which is collected or channelled by 
man; discharges through pipes, sewers, or other conveyances owned by a State, municipality, or other person which 
does not lead to a treatment works; and discharges through pipes, sewers, or other conveyances, leading into privately 
owned treatment works. 
 

40 CFR ß 122.2 (1989) (emphasis added). The only exception to this general rule is the one contemplated by sec-
tion 307(b) of the CWA, i.e., the introduction of pollutants into publicly-owned treatment works. EPA treats these as 
"indirect discharges," subject not to NPDES requirements, but to pretreatment standards under section 307(b). 

In light of its construction of the term discharge, EPA has consistently maintained that a person who sends pollu-
tants from a remote location through a point source into a water of the U.S.  may be held liable for the unpermitted dis-
charge of that pollutant. Thus, EPA asserts the authority to require a permit either from the operator of the point source 
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conveyance, (such as a municipal storm sewer or a privately-owned treatment works), or from any person causing pollu-
tants to be present in that conveyance and discharged through the point source, or both. See Decision of the General 
Counsel (of EPA) No. 43 ("In re Friendswood Development Co.") (June 11, 1976) (operator of privately owned treat-
ment work and dischargers to it are both subject to NPDES permit requirements). See also, 40 CFR 122.3(g), 122.44(m) 
(NPDES permit writer has discretion to permit contributors to a privately owned treatment works as direct dischargers). 
In other words, where pollutants are added by one person to a conveyance owned/operated by another person, and that 
conveyance discharges those pollutants through a point source, EPA may permit either person or both to ensure that the 
discharge is properly controlled. Pollutants from industrial sites discharged through a storm sewer to a point source are 
appropriately treated in this fashion. 

Furthermore, EPA believes that storm water from an industrial plant which is discharged through a municipal storm 
sewer is a "discharge associated with industrial activity." Today's rule, as in the proposal, defines discharges associated 
with industrial activity solely in terms of the origin of the storm water runoff. There is no distinction for how the storm 
water reaches the waters of the U.S. In other words, pollutants in storm water from an industrial plant which are dis-
charged are "associated with industrial activity," regardless of whether the industrial facility operates the conveyance 
discharging the storm water (or whether the storm water is ultimately discharged through a municipal storm sewer). 
Indeed, there is no distinction in the "industrial" nature of these two types of discharges. The pollutants of concern in an 
industrial storm water discharge are present when the storm water leaves the facility, either through an industrial or mu-
nicipal storm water conveyance. EPA has no data to suggest that the pollutants in industrial storm water entering a mu-
nicipal storm sewer are any different than those in storm water discharged immediately to a water of the U.S. Thus, in-
dustrial storm water in a municipal sewer is properly classified as "associated with industrial activity." Although EPA 
proposed not to cover these discharges by separate permit, the Agency believes that it is clearly not precluded from do-
ing so. 

Many comments also supported the proposed approach, noting that holding municipalities primarily responsible for 
obtaining a permit which covers industrial storm water discharges through municipal systems would reduce the admin-
istrative burden associated with preparing and processing thousands of permit applications -- permit applications that 
would be submitted if each industrial discharger through a large or medium municipal separate storm sewer system had 
to apply individually (or as part of a group application). 

EPA appreciates these concerns. Yet EPA also recognizes that there are also significant problems with putting the 
burden of controlling these sources on the municipalities (except for designated discharges) which must be balanced 
with the concerns about the permit application burden on industries. The industrial permitting strategy discussed in sec-
tion VI.D below attempts to achieve this balance. 

EPA also does not believe that the administrative burden will be nearly as significant as originally thought, for sev-
eral reasons. First, as discussed in section VI.F.2 below and in response to significant public comment, EPA has signifi-
cantly narrowed the scope of the definition of "associated with industrial activity" to focus in on those facilities which 
are most commonly considered "industrial" and thought to have the potential for the highest levels of pollutants in their 
storm water discharges. EPA believes this is a more appropriate way to ensure a manageable scope for the industrial 
storm water program in light of the statutory language of section 402(p), since it does not attempt to arbitrarily distin-
guish industrial facilities on the basis of the ownership of the conveyance through which a facility discharges its storm 
water. Second, EPA's industrial permitting strategy discussed in section VI.D is designed around aggressive use of gen-
eral permits to cover the vast majority of industrial sources. These general permits will require industrial facilities to 
develop storm water control plans and practices similar to those that would have been required by the municipality. Yet, 
general permits will eliminate the need for thousands of individual or group permit applications, greatly reducing the 
burden on both industry EPA/States. Finally, even under the proposal, EPA believes that a large number of industrial 
dischargers would have been appropriate for designation for individual permitting under section 402(p)(2)(E), with the 
attendant individual application requirements. Today's approach will actually decrease the overall burden on these facil-
ities; rather than filing an individual permit application upon designation, these facilities will generally be covered by a 
general permit. 

By contrast, several commenters asserted that not only does EPA have the authority to cover these discharges by 
separate permit, it is required to by the language of section 402(p). As discussed above, storm water from an industrial 
plant which passes through a municipal storm sewer to a point source and is discharged to waters of the U.S. is a "dis-
charge associated with industrial activity." Therefore, it is subject to the appropriate requirements of section 402(p). The 
operator of the discharge (or the industrial facility where the storm water originates) must apply for a permit within 
three years of the 1987 amendments (i.e., Feb. 4, 1990); n2 EPA must issue a permit by one year later (Feb. 4, 1991); 
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and the permit must require compliance within three years of permit issuance. That permit must ensure that the dis-
charge is in compliance with all appropriate provisions of sections 301 and 402. Commenters asserted that EPA's pro-
posal would violate these two requirements of the law. First, the statute requires all industrial storm water discharges to 
obtain a permit in the first round of permitting (i.e., February 4, 1990). However, Congress established a different 
framework to address discharges from small municipal separate storm sewer systems. Section 402(p) requires EPA to 
complete two studies of storm water discharges, and based on those studies, promulgate additional regulations, includ-
ing requirements for state storm water management programs by October 1, 1992. EPA is prohibited from issuing per-
mits for storm water discharges from small municipal systems until October 1, 1992 unless the discharge is designated 
under section 402(p)(2)(E). Thus, industrial storm water discharges from these systems would not be covered by a per-
mit until later than contemplated by statute. Second, permits for municipal storm sewer systems require controls on 
storm water discharges "to the maximum extent practicable," as opposed to the BAT/BCT requirements of section 
301(b)(2). Yet, all industrial storm water discharges must comply with section 301(b)(2). Thus, covering industrial 
storm water under a municipal storm water permit will not ensure the legally-required level of control of industrial 
storm water discharges.  
 

n 2 It should be noted that EPA did not promulgate the required storm water regulations by February, 1989, 
as contemplated by section 402(p)(4)(A). As discussed below, today's rule generally requires industrial storm 
water discharges to file a permit application in one year.  

In addition to comments on the requirements of section 402(p), EPA received several comments questioning 
whether EPA's proposal to cover industrial pollutants in municipal separate storm sewers solely in the permit issued to 
the municipality would ensure adequate control of these pollutants due to both inadequate resources and enforcement. 
Some municipalities stated that the burdens of this responsibility would be too great with regard to source identification 
and general administration of the program. These commenters claimed they lacked the necessary technical and regulato-
ry expertise to regulate such sources. Commenters also noted that additional resources to control these sources would be 
difficult to obtain given the restrictions on local taxation in many states and the fact that EPA will not be providing 
funding to local governments to implement their storm water programs. 

Municipalities also expressed concerns regarding enforcement of EPA's proposed approach. Some municipalities 
remarked that they did not have appropriate legal authority to address these discharges. Several commenters also stated 
that requiring municipalities to be responsible for addressing storm water discharges associated with industrial activity 
through their municipal system would result in unequal treatment of industries nationwide because of different munici-
pal requirements and enforcement procedures. Several municipal entities expressed concern with regard to their respon-
sibility and liability for pollutants discharged to their municipal storm sewer system, and further asserted that it was 
unfair to require municipalities to bear the full cost of controlling such pollutants. Other municipalities suggested that 
overall municipal storm water control would be impaired, since municipalities would spend a disproportionate amount 
of resources trying to control industrial discharges through their sewers, rather than addressing other storm water prob-
lems. In a related vein, certain commenters suggested that, where industrial storm water was a significant problem in a 
municipal sewer, EPA's proposed approach would hamper enforcement at the federal/state level, since all enforcement 
measures could be directed only at the municipality, rather than at the most direct source of that problem. 

In response to all of these concerns, EPA has decided to require storm water discharges associated with industrial 
activity which discharge through municipal separate storm sewers to obtain separate individual or general NPDES per-
mits. EPA believes that this change will adequately address all of the key concerns raised by commenters. 

The Agency was particularly influenced by concerns that many municipalities lacked the authority under state law 
to address industrial storm water practices. EPA had assumed that since several cities regulate construction site activi-
ties, that they could regulate other industrial operations in a similar manner. Several commenters suggested otherwise. 
In light of these concerns, EPA agrees with certain commenters that municipal controls on industrial facilities, in lieu of 
federal control, might not comply with section 402(p)(3)(A) for those facilities.  n3 This calls into question whether 
EPA's proposed approach would have reasonably implemented Congressional intent to address industrial storm water 
early and stringently in the permitting process.  
 

n 3 EPA notes that the legal issue raised by commenters regarding whether industrial storm water would be 
controlled to BAT if covered by a municipal permit at the MEP level is primarily a theoretical issue. As ex-
plained above, the proposal assumed that cities would establish controls on industry very similar to those estab-
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lished in an NPDES permit using best professional judgment. EPA's key concern, rather, is whether cities can, in 
fact, establish such controls. Thus, today's final rule should not appreciably change the requirements to be im-
posed on industrial sources, only how those requirements are enforced.  

EPA also agrees with those commenters who argued that municipal controls on industrial storm water sources were 
not directly analogous to the pretreatment program under section 307(b), as EPA suggested in the preamble to the pro-
posal. The authority of cities to control the type and volume of industrial pollutants into a POTW is generally unques-
tioned under the laws of most states, since sewage and industrial waste treatment is a service provided by the municipal-
ity. Thus, EPA has greater confidence that cities can and will adopt effective pretreatment programs. By contrast, many 
cities are limited in the types of controls they can impose on flows into storm sewers; cities are more often limited to 
regulations on quantity of industrial flows to prevent flooding the system. So too, the pretreatment program allows for 
federal enforcement of local pretreatment requirements. Enforcement against direct dischargers (including dischargers 
through municipal storm sewers) is possible only when the municipal requirements are contained in an NPDES permit. 

Although today's rule will require industrial discharges through municipal storm sewers to be covered by separate 
permit, EPA still believes that municipal operators of large and medium municipal systems have an important role in 
source identification and the development of pollutant controls for industries that discharge storm water through munic-
ipal separate storm sewer systems is appropriate. Under the CWA, large and medium municipalities are responsible for 
reducing pollutants in discharges from municipal separate storm sewers to the maximum extent practicable. Because 
storm water from industrial facilities may be a major contributor of pollutants to municipal separate storm sewer sys-
tems, municipalities are obligated to develop controls for storm water discharges associated with industrial activity 
through their system in their storm water management program. (See section VI.H.7. of today's preamble.) The CWA 
provides that permits for municipal separate storm sewers shall require municipalities to reduce pollutants to the maxi-
mum extent practicable. Permits issued to municipalities for discharges from municipal separate storm sewers will re-
flect terms, specified controls, and programs that achieve that goal. As with all NPDES permits, responsibility and lia-
bility is determined by the discharger's compliance with the terms of the permit. A municipality's responsibility for in-
dustrial storm water discharged through their system is governed by the terms of the permit issued. If an industrial 
source discharges storm water through a municipal separate storm sewer in violation of requirements incorporated into a 
permit for the industrial facility's discharge, that industrial operator of the discharge may be subject to an enforcement 
action instituted by the Director of the NPDES program. 

Today's rule also requires operators of storm water discharges associated with industrial activity through large and 
medium municipal systems to provide municipal entities of the name, location, and type of facility that is discharging to 
the municipal system. This information will provide municipalities with a base of information from which management 
plans can be devised and implemented. This requirement is in addition to any requirements contained in the industrial 
facility's permit. As in the proposal, the notification process will assist cities in development of their industrial control 
programs. 

EPA intends for the NPDES program, through requirements in permits for storm water discharges associated with 
industrial activity, to work in concert with municipalities in the industrial component of their storm water management 
program efforts. EPA believes that permitting of municipal storm sewer systems and the industrial discharges through 
them will act in a complementary manner to fully control the pollutants in those sewer systems. This will fully imple-
ment the intent of Congress to control industrial as well as large and medium municipal storm water discharges as expe-
ditiously and effectively as possible. This approach will also address the concerns of municipalities that they lack suffi-
cient authority and resources to control all industrial contributions to their storm sewers and will be liable for discharges 
outside of their control. 

The permit application requirements for large and medium municipal separate storm sewer systems, discussed in 
more detail later in today's preamble, address the responsibilities of the municipal operators of these systems to identify 
and control pollutants in storm water discharges associated with industrial activity. Permit applications for large and 
medium municipal separate storm sewer systems are to identify the location of facilities which discharge storm water 
associated with industrial activity to the municipal system (see section VI.H.7. of the preamble). In addition, municipal 
applicants will provide a description of a proposed management program to reduce, to the maximum extent practicable, 
pollutants from storm water discharges associated with industrial activity which discharge to the municipal system (see 
section VI.H.7.c of this preamble).  EPA notes that each municipal program will be tailored to the conditions in that 
city. Differences in regional weather patterns, hydrology, water quality standards, and storm sewer systems themselves 
dictate that storm water management practices will vary to some degree in each municipality. Accordingly, similar in-
dustrial storm water discharges may be treated differently in terms of the requirements imposed by the municipality, 
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depending on the municipal program. Nonetheless, any individual or general permit issued to the industrial facility must 
comply with section 402(p)(3)(A) of the CWA. 

EPA intends to provide assistance and guidance to municipalities and permitting authorities for developing storm 
water management programs that achieve permit requirements. EPA intends to issue a guidance document addressing 
municipal permit applications in the near term. 

Controls developed in management plans for municipal system permits may take a variety of forms. Where neces-
sary, municipal permittees can pursue local remedies to develop measures to reduce pollutants or halt storm water dis-
charges with high levels of pollutants through municipal storm sewer systems. Some local entities have already imple-
mented ordinances or laws that are designed to reduce the discharge of pollutants to municipal separate storm sewers, 
while other municipalities have developed a variety of techniques to control pollutants in storm water.  Alternatively, 
where appropriate, municipal permittees may develop end-of-pipe controls to control pollutants in these discharges such 
as regional wet detention ponds or diverting flow to publicly owned treatment works. Finally, municipal applicants may 
bring individual storm water discharges, which cannot be adequately controlled by the municipal permittees or general 
permit coverage, to the attention of the permitting authority.  Then, at the Director's discretion, appropriate additional 
controls can be required in the permit for the facility generating the targeted storm water discharge. 

One commenter suggested that municipal operators of municipal separate storm sewers should have control over all 
storm water discharges from a facility that discharges both through the municipal system and to waters of the United 
States. In response, under this regulatory and statutory scheme, industries that discharge storm water directly into the 
waters of the United States, through municipal separate storm sewer systems, or both are required to obtain permit cov-
erage for their discharges. However, municipalities are not precluded from exercising control over such facilities 
through their own municipal authorities. 

It is important to note that EPA has established effluent guideline limitations for storm water discharges for nine 
subcategories of industrial dischargers (Cement Manufacturing (40 CFR part 411), Feedlots (40 CFR part 412), Fertiliz-
er Manufacturing (40 CFR part 418), Petroleum Refining (40 CFR part 419), Phosphate Manufacturing (40 CFR part 
422), Steam Electric (40 CFR part 423), Coal Mining (40 CFR part 434), Ore Mining and Dressing (40 CFR part 440) 
and Asphalt (40 CFR part 441)). Most of the existing facilities in these subcategories already have individual permits 
for their storm water discharges. Under today's rule, facilities with existing NPDES permits for storm water discharges 
through a municipal storm sewer will be required to maintain these permits and apply for an individual permit, under ß 
122.26(c), when existing permits expire. EPA received numerous comments supporting this decision because requiring 
facilities that have existing permits to comply with today's requirements immediately would be inefficient and not serve 
improved water quality. 

Sections 402(p) (1) and (2) of the CWA provide that discharges from municipal separate storm sewer systems serv-
ing a population of less than 100,000 are not required to obtain a permit prior to October 1, 1992, unless designated on a 
case-by-case basis under section 402(p)(2)(E). However, as discussed above, storm water discharges associated with 
industrial activity through such municipal systems are not excluded. Thus, under today's rule, all storm water discharges 
associated with industrial activity that discharge through municipal separate storm sewer systems are required to obtain 
NPDES permit coverage, including those which discharge through systems serving populations less than 100,000. EPA 
believes requiring permits will address the legal concerns raised by commenters regarding these sources. In addition, it 
will allow for control of these significant sources of pollution while EPA continues to study under section 402(p)(6) 
whether to require the development of municipal storm water management plans in these municipalities. If these munic-
ipalities do ultimately obtain NPDES permits for their municipal separate storm sewer systems, early permitting of the 
industrial contributions may aid those cities in their storm water management efforts. 

In the December 7, 1988, proposal, EPA recognized that storm water discharges associated with industrial activity 
from Federal facilities through municipal separate storm sewer systems may pose unique legal and administrative situa-
tions. EPA received numerous comments on this issue, with most of these comments coming from cities and counties. 
The comments reflected a general concern with respect to a municipality's ability to control Federal storm water dis-
charges through municipal separate storm sewer systems. Most municipalities stated that they do not have the legal au-
thority to adequately enforce against problem storm water discharges from Federal facilities and that these facilities 
should be required to obtain separate storm water permits. Some commenters stated that they have no Constitutional 
authority to regulate Federal facilities or establish regulation for such facilities. Some commenters indicated that Federal 
facilities could not be inspected, monitored, or subjected to enforcement for national security and other jurisdictional 
reasons. Some commenters argued that without clearly stated legal authority for the municipality, such dischargers 
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should be required to obtain permits. One municipality pointed out that Federal facilities within city limits are exempted 
from their Erosion and Sediment Control Act and that permits for these facilities should be required. 

Under today's rule, Federal facilities which discharge storm water associated with industrial activity through munic-
ipal separate storm sewer systems will be required to obtain NPDES permit coverage under Federal or State law. EPA 
believes this will cure the legal authority problems at the local level raised by the commenters. EPA notes that this re-
quirement is consistent with section 313(a) of the CWA. 
 

D. Preliminary Permitting Strategy for Storm Water Discharges Associated With Industrial Activity  

Many of the comments received on the December 7, 1988, proposal focused on the difficulties that EPA Regions 
and authorized NPDES States, with their finite resources, will have in implementing an effective permitting program for 
the large number of storm water discharges associated with industrial activity. Many commenters noted that problems 
with implementing permit programs are caused not only by the large number of industrial facilities subject to the pro-
gram, but by the difficulties associated with identifying appropriate technologies for controlling storm water at various 
sites and the differences in the nature and extent of storm water discharges from different types of industrial facilities. 

EPA recognizes these concerns; and based on a consideration of comments from authorized NPDES States, munic-
ipalities, industrial facilities and environmental groups on the permitting framework and permit application require-
ments for storm water discharges associated with industrial activity, EPA is in the process of developing a preliminary 
strategy for permitting storm water discharges associated with industrial activity. In developing this strategy, EPA rec-
ognizes that the CWA provides flexibility in the manner in which NPDES permits are issued.  n4 EPA intends to use 
this flexibility in designing a workable and reasonable permitting system. In accordance with these considerations, EPA 
intends to publish in the near future a discussion of its preliminary permitting strategy for implementing the NPDES 
storm water program.  
 

n 4 The courts in NRDC v. Train, 396 F.Supp. 1393 (D.D.C. 1975) aff'd, NRDC v. Costle, 568 F.2d 1369 
(DC Cir. 1977), have acknowledged the administrative burden placed on the Agency by requiring individual 
permits for a large number of storm water discharges. These courts have recognized EPA's discretion to use cer-
tain administrative devices, such as area permits or general permits to help manage its workload. In addition, the 
courts have recognized flexibility in the type of permit conditions that are established, including requirements 
for best management practices.  

The preliminary strategy is intended to establish a framework for developing permitting priorities, and includes a 
four tier set of priorities for issuing permits to be implemented over time: 

 -- Tier I -- baseline permitting: One or more general permits will be developed to initially cover the majority of 
storm water discharges associated with industrial activity; 

 -- Tier II -- watershed permitting: Facilities within watersheds shown to be adversely impacted by storm water dis-
charges associated with industrial activity will be targeted for permitting. 

 -- Tier III -- industry specific permitting: Specific industry categories will be targeted for individual or industry-
specific permits; and 

 -- Tier IV -- facility specific permitting: A variety of factors will be used to target specific facilities for individual 
permits. 

Tier I -- Baseline Permitting 

EPA intends to issue general permits that initially cover the majority of storm water discharges associated with in-
dustrial activity in States without authorized NPDES programs. These permits will also serve as models for States with 
authorized NPDES programs. 

The consolidation of many sources under one permit will greatly reduce the otherwise overwhelming administrative 
burden associated with permitting storm water discharges associated with industrial activity. This approach has a num-
ber of additional advantages, including: 

 -- Requirements will be established for discharges covered by the permit; 
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 -- Facilities whose discharges are covered by the permit will have an opportunity for substantial compliance with 
the CWA; 

 -- The public, including municipal operators of municipal separate storm sewers which may receive storm water 
discharges associated with industrial activity, will have access under section 308(b) of the CWA to monitoring data and 
certain other information developed by the permittee; 

 -- EPA will have the opportunity to begin to collect and review data on storm water discharges from priority indus-
tries, thereby supporting the development of subsequent permitting activities; 

 -- Applicable requirements of municipal storm water management programs established in permits for discharges 
from municipal separate storm sewer systems will be enforceable directly against non-complying industrial facilities 
that generate the discharges; 

 -- The public will be given an opportunity to comment on permitting activities; 

 -- The baseline permits will provide a basis for bringing selected enforcement actions by eliminating many issues 
which might otherwise arise in an enforcement proceeding; and 

 -- Finally, the baseline permits will provide a focus for public comment on the development of subsequent phases 
of the permitting strategy for storm water discharges, including the development of priorities for State storm water man-
agement programs developed under section 402(p)(6) of the CWA. 

Initially, the coverage of the baseline permits will be broad, but the coverage is intended to shrink as other permits 
are issued for storm water discharges associated with industrial activities pursuant to Tier II through IV activities. 

2. Tier II -- Watershed Permitting 

Facilities within watersheds shown to be adversely impacted by storm water discharges associated with industrial 
activity will be targeted for individual and general permitting. This process can be initiated by identifying receiving 
waters (or segments of receiving waters) where storm water discharges associated with industrial activity have been 
identified as a source of use impairment or are suspected to be contributing to use impairment. 

3. Tier III -- Industry Specific Permitting 

Specific industry categories will be targeted for individual or industry-specific general permits. These permits will 
allow permitting authorities to focus attention and resources on industry categories of particular concern and/or industry 
categories where tailored requirements are appropriate. EPA will work with the States to coordinate the development of 
model permits for selected classes of industrial storm water discharges. EPA is also working to identify priority indus-
trial categories in the two reports to Congress required under section 402(p)(5) of the CWA. In addition, group applica-
tions that are received can be used to develop model permits for the appropriate industries. 

4. Tier IV -- Facility Specific Permitting 

Individual permits will be appropriate for some storm water discharges in addition to those identified under Tier II 
and III activities. Individual permits should be issued where warranted by: the pollution potential of the discharge; the 
need for individual control mechanisms; and in cases where reduced administrative burdens exist. For example, individ-
ual NPDES permits for facilities with process discharges should be expanded during the normal process of permit reis-
suance to cover storm water discharges from the facility. 

5. Relationship of Strategy to Permit Applications Requirements 

The preliminary long-term permitting strategy described above identifies several permit schemes that EPA antici-
pates will be used in addressing storm water discharges associated with industrial activity. One issue that arises with this 
strategy is determining the appropriate information needed to develop and issue permits for these discharges. The 
NPDES regulatory scheme provides three major options for obtaining permit coverage for storm water discharges asso-
ciated with industrial activity: (1) Individual permit applications; (2) group applications; and (3) case-by-case require-
ments developed for general permit coverage. 

a. Individual permit application requirements. Today's notice establishes requirements for individual permit appli-
cations for storm water discharges associated with industrial activity. These application requirements are applicable for 
all storm water discharges associated with industrial activity, except where the operator of the discharge is participating 
in a group application or a general permit is issued to cover the discharge and the general permit provides alternative 
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means to obtain permit coverage. Information in individual applications is intended to be used in developing the site-
specific conditions generally associated with individual permits. 

Individual permit applications are expected to play an important role in all tiers of the Strategy, even where general 
permits are used. Although general permits may provide for notification requirements that operate in lieu of the re-
quirement to submit individual permit applications, the individual permit applications may be needed under several cir-
cumstances. Examples include: where a general permit requires the submission of a permit application as the notice of 
intent to be covered by the permit; where the owner or operator authorized by a general permit requests to be excluded 
from the coverage of the general permit by applying for a permit (see 40 CFR 122.28(b)(2)(iii) for EPA issued general 
permits); and where the Director requires an owner or operator authorized by a general permit to apply for an individual 
permit (see 40 CFR 122.28(b)(2)(ii) for EPA issued general permits). 

b. Group applications. Today's rule also promulgates requirements for group applications for storm water discharg-
es associated with industrial activity. These applications provide participants of groups with sufficiently similar storm 
water discharges an alternative mechanism for applying for permit coverage. 

The group application requirements are primarily intended to provide information for developing industry specific 
general permits. (Group applications can also be used to issue individual permits in authorized NPDES States without 
general permit authority or where otherwise appropriate). As such, group application requirements correlate well with 
the Tier III permitting activities identified in the long-term permitting Strategy. 

c. Case-by-case requirements. 40 CFR 122.21(a) excludes persons covered by general permits from requirements 
to submit individual permit applications. Further, the general permit regulations at 40 CFR 122.28 do not address the 
issue of how a potential permittee is to apply to be covered under a general permit. Rather, conditions for notification of 
intent (NOI) to be covered by the general permit are established in the permits on a case-by-case basis, and operate in 
lieu of permit application requirements. Requirements for submitting NOIs to be covered by a general permit can range 
from full applications (this would be Form 1 and Form 2F for most discharges composed entirely of storm water dis-
charges associated with industrial activity), to no notice. EPA recommends that the NOI requirements established in a 
general permit for storm water discharges associated with industrial activity be commensurate with the needs of the 
permit writer in establishing the permit and the permit program. The baseline general permit described in Tier I is in-
tended to support the development of controls for storm water discharges associated with industrial activity that can be 
supported by the limited resources of the permitting Agency. In this regard, the burdens of receiving and reviewing 
NOI's from the large number of facilities covered by the permit should also be considered when developing NOI re-
quirements. In addition, NOI requirements should be developed in conjunction with permit conditions establishing re-
porting requirements during the term of the permit. 

NOI requirements in general permits can establish a mechanism which can be used to establish a clear accounting 
of the number of permittees covered by the general permit, the nature of operations at the facility generating the dis-
charge, their identity and location. The NOI can be used as an initial screening tool to determine discharges where indi-
vidual permits are appropriate. Also, the NOI can be used to identify classes of discharges appropriate for more specific 
general permits, as well as provide information needed to notify such dischargers of the issuance of a more specific 
general permit. In addition, the NOI can provide for the identification of the permittee to provide a basis for enforce-
ment and compliance monitoring strategies. EPA will further address this issue in the context of specific general permits 
it plans to issue in the near future. 

Today's rule requires that individual permit applications for storm water discharges associated with industrial activ-
ity be submitted within one year from the date of publication of this notice. EPA is considering issuing general permits 
for the majority of storm water discharges associated with industrial activity in those States and territories that do not 
have authorized State NPDES programs (MA, ME, NH, FL, LA, TX, OK, NM, SD, AZ, AK, ID, District of Columbia, 
the Commonwealth of Puerto Rico, Guam, American Samoa, the Commonwealth of the Northern Mariana Islands, and 
the Trust Territory of the Pacific Islands) before that date to enable industrial dischargers of storm water to ascertain 
whether they are eligible for coverage under a general permit (and subject to any alternative notification requirements 
established by the general permit in lieu of the individual permit application requirements of today's rule) or whether 
they must submit an individual permit application (or participate in a group application) before the regulatory deadlines 
for submitting these applications passes. Storm water application deadlines are discussed in further detail below. 
 

E. Storm Water Discharge Sampling  
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Storm water discharges are intermittent by their nature, and pollutant concentrations in storm water discharges will 
be highly variable. Not only will variability arise between given events, but the flow and pollutant concentrations of 
such discharges will vary with time during an event. This variability raises two technical problems: how best to charac-
terize the discharge associated with a single storm event; and how best to characterize the variability between discharges 
of different events that may be caused by seasonal changes and changes in material management practices, for example. 

Prior to today's rulemaking, 40 CFR 122.21(g)(7) required that applicants for NPDES permits submit quantitative 
data based on one grab sample taken every hour of the discharge for the first four hours of discharge. EPA has modified 
this requirement such that, instead of collecting and analyzing four grab samples individually, applicants for permits 
addressing storm water discharges associated with industrial activity will provide data as indicators of two sets of condi-
tions: data collected during the first 30 minutes of discharge and flow-weighted average storm event concentrations. 
Large and medium municipalities will provide data on flow-weighted average storm event concentrations only. 

Data describing pollutants in a grab sample taken during the first few minutes of the discharge can often be used as 
a screen for non-storm water discharges to separate storm sewers because such pollutants may be flushed out of the sys-
tem during the initial portion of the discharge. In addition, data from the first few minutes of a discharge are useful be-
cause much of the traditional structural technology used to control storm water discharges, including detention and re-
tention devices, may only provide controls for the first portion of the discharge, with relatively little or no control for 
the remainder of the discharge. Data from the first portion of the discharge will give an indication of the potential use-
fulness of these techniques to reduce pollutants in storm water discharges. Also, such discharges may be primarily re-
sponsible for pollutant shocks to the ecosystem in receiving waters. 

Studies such as NURP have shown that flow-weighted average concentrations of storm water discharges are useful 
for estimating pollutant loads and for evaluating certain concentration-based water quality impacts. The use of flow-
weighted composite samples are also consistent with comments raised by various industry representatives during previ-
ous Agency rulemakings that continuous monitoring of discharges from storm events is necessary to adequately charac-
terize such discharges. 

EPA requested comment on the feasibility of the proposed modification of sampling procedures at ß 122.21(g)(7) 
and the ability to characterize pollutants in storm water discharges with an average concentration from the first portion 
of the discharge compared to collecting and separately analyzing four grab samples. It was proposed that an event com-
posite sample be collected, as well as a grab sample collected during the first 20 minutes of runoff. Comments were 
solicited as to whether or not this sampling method would provide better definition of the storm load for runoff charac-
terization than would the requirement to collect and separately analyze four grab samples. 

Many commenters questioned the ability to obtain a 20 minute sample in the absence of automatic samplers. Some 
believed that pollutants measured by such a sample can be accounted for in the event composite sample. Others argued 
that this is an unwarranted sampling effort if municipal storm water management plans are to be geared to achieving 
annual pollutant load reductions. Many commenters advised that problems accessing sampling stations and mobilizing 
sampling crews, particularly after working hours, made sampling during the first 20 minutes impractical. These com-
ments were made particularly with respect to municipalities, where the geographical areas could encompass several 
hundred square miles. Several alternatives were suggested including: the collection of a sample in the first hour, and 
representative grab sampling in the next three hours, one per hour; or perform time proportioned sampling for up to four 
hours. 

Because of the logistical problems associated with collecting samples during the first few minutes of discharge 
from municipal systems, EPA will only require such sampling from industrial facilities. Municipal systems will be 
spread out over many square miles with sampling locations potentially several miles from public works departments or 
other responsible government agencies. Reaching such locations in order to obtain samples during the first few minutes 
of a storm event may prove impossible. For essentially the same reasons, the requirement has been modified to encom-
pass the first 30 minutes of the discharge, instead of 20 minutes, for industrial discharges. The rule also clarifies that the 
sample should be taken during the first 30 minutes or as soon thereafter as practicable. Where appropriate, characteriza-
tion of this portion of the discharge from selected outfalls or sampling points may be a condition to permits issued to 
municipalities. With regard to protocols for the collection of sample aliquots for flow-weighted composite samples, ß 
122.21(g)(7) provides that municipal applicants may collect flow-weighted composite samples using different protocols 
with respect to the time duration between the collection of sample aliquots, subject to the approval of the Director or 
Regional Administrator. In other words, the period may be extended from 15 minutes to 20 or 25 minutes between sam-
ple aliquots, or decreased from 15 to 10 or 5 minutes. 
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Other comments raised issues that apply both to the impact of runoff characterization and the first discharge repre-
sentation. These primarily pertained to regions that have well defined wet and dry seasons. Comments questioned 
whether or not it is fair to assume that the initial storm or two of a wet season, which will have very high pollutant con-
centrations, are actually representative of the runoff concentrations for the area. 

In response, EPA believes that it is important to represent the first part of the discharge either separately or as a part 
of the event composite samples. This loading is made up primarily of the mass of unattached fine particulates and readi-
ly soluble surface load that accumulates between storms. This load washes off of the basin's directly connected paved 
surfaces when the runoff velocities reach the level required for entrainment of the particulate load into the surface flow. 
It should be noted that for very fine particulates and solubles, this can occur very soon after the storm begins and much 
sooner than the peak flow. The first few minutes of discharge represents a shock load to the receiving water, in terms of 
concentration of pollutants, because for many constituents the highest concentrations of the event will occur during this 
initial period. Due to the need to properly quantify this load, it is not necessary to represent the first discharge from the 
upper reaches of the outfall's tributary area. In runoff characterization basins, the assumption is that the land use in the 
basin is homogeneous, or nearly so, and that the first discharge from the lower reaches for all intents and purposes is 
representative of the entire basin. If a sample is taken during the first 30 minutes of the runoff, it will be composed pri-
marily of first discharge. If the sample is taken at the outfall an hour into the event, it may contain discharge from the 
remote portions of the basin. It will not be representative of the discharge because it will also contain later washoff from 
the lower reaches of the basin, resulting in a low estimation of the first discharge load of most constituents. Conversely, 
larger suspended particulates that normally are not present in first discharge due to inadequate velocities will appear in 
this later sampling scenario because of the influence of higher runoff rates in the lower basin. Many commonly used 
management practices are designed based on their ability to treat a volume of water defined by the first discharge phe-
nomenon. It is important to characterize the first discharge load because most management practices effectively treat 
only, or primarily, this load. 

It should be noted that first discharge runoff is sometimes contaminated by non-storm water related pollutants. In 
many urban catchments, contaminants that result from illicit connections and illegal dumping may be stored in the sys-
tem until "flushed" during the initial storm period. This does not negate the need for information on the characteristic 
first discharge load, but does indicate that the first phase field screen results for illicit connections should be used to 
help define those outfalls where this problem might exist. 

Several methods can be used to develop an event average concentration. Either automatic or manual sampling tech-
niques can be used that sample the entire hydrograph, or at least the first four hours of it, that will result in several dis-
crete samples and associated flow rates that represent the various flow regimes of an event. These procedures have the 
potential for providing either an event average concentration, an event mean concentration, or discrete definition of the 
washoff process. Automatic sampling procedures are also available that collect a single composite sample, either on a 
time-proportioned or flow proportioned basis. 

When discrete samples are collected, an event average composite sample can be produced by the manual composite 
of the discrete samples in equal volumes. Laboratory analysis of time proportioned composite samples will directly 
yield the event average concentration. Mathematical averaging of discrete sample analysis results will yield an event 
average concentration. 

When discrete samples are collected, a flow-weighted composite sample can be produced based on the discharge 
record. This is done by manually flow proportioning the volumes of the individual samples. Laboratory analysis of flow 
weighted composite samples will directly yield an event mean concentration. Mathematical integration of the change in 
concentrations and mass flux of the discharge for discrete sample data can produce an event mean concentration. This 
procedure was used during the NURP program. 

EPA wishes to emphasize that the reason for sampling the type of storm event identified in ß 122.21(g)(7) is to 
provide information that represents local conditions that will be used to create sound storm water management plans. 
Based on the method to be used to generate system-wide estimates of pollutant loads, either method, discrete or event 
average concentrations, may be preferable to the other. If simulation models will be used to generate loading estimates, 
analysis of discrete samples will be more valuable so that calibration of water quality and hydrology may be performed. 
On the other hand, simple estimation methods based on event average or event mean concentrations may not justify the 
additional cost of discrete sample analysis. 

EPA believes that the first discharge loading should be represented in the permit application from industrial facili-
ties and, if appropriate, permitting authorities may require the same in the discharge characterization component of 
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permits issued to municipalities. The first discharge load should also be represented as part of an event composite sam-
ple. This requirement will assist industries in the development of effective storm water management plans. 

EPA requested comments on the appropriateness of the proposed rules and of proposed amendments to the rules 
regarding discharge sampling. Comments were received which addressed the appropriateness of imposing uniform na-
tional guidelines. Several commenters are concerned that uniform national guidelines may not be appropriate due to the 
geographic variations in meteorology, topography, and pollutant sources. While some assert that a uniform guideline 
will provide consistency of the sample results, others prefer a program based on regional or State guidelines that more 
specifically address their situation. 

Several commenters, addressing industrial permit application requirements, preferred that the owner/operator be al-
lowed to set an individual sampling protocol with approval of the permit writer. Some commenters were concerned that 
one event may not be sufficient to characterize runoff from a basin as this may result in gross over-estimation or under-
estimation of the pollutant loads. Others indicated confusion with regard to sampling procedures, lab analysis proce-
dures, and the purpose of the program. 

In response, today's regulations establish certain minimum requirements. Municipalities and industries may vary 
from these requirements to the extent that their implementation is at least as stringent as outlined in today's rule. EPA 
views today's rule as a means to provide assurance as to the quality of the data collected; and to this end, it is important 
that the minimum level of sampling required be well defined. 

In response to EPA's proposal that the first discharge be included in "representative" storm sampling, several com-
menters made their concerns known about the possible equipment necessary to meet this requirement. Several com-
menters are concerned that in order to get a first discharge sample, automatic sampling equipment will be required. 
Concerns related to the need for this equipment surfaced in the comments frequently; most advised that the equipment is 
expensive and that the demand on sampling equipment will be too large for suppliers and manufacturers to meet. Alt-
hough equipment can be leased, some commenters maintained that not enough rental equipment is available to make 
this a viable option in many instances. 

EPA is not promoting or requiring the use of automated equipment to satisfy the sampling requirements. A com-
munity may find that in the long run it would be more convenient to have such equipment since sampling is required not 
only during preparation of the application, but also may be required during the term of the permit to assure that the pro-
gram goals are being met. Discharge measurement is necessary in order for the sample data to have any meaning. If 
unattended automatic sampling is to be performed, then unattended flow measurement will be required too. 

EPA realizes that equipment availability is a legitimate concern. However, there is no practical recommendation 
that can be made relative to the availability of equipment. If automatic sampling equipment is not available, manual 
sampling is an appropriate alternative. 
 

F. Storm Water Discharges Associated With Industrial Activity  

1. Permit Applicability 

a. Storm water discharges associated with industrial activity to waters of the United States. Under today's rule dis-
chargers of storm water associated with industrial activity are required to apply for an NPDES permit. Permits are to be 
applied for in one of three ways depending on the type of facility: Through the individual permit application process; 
through the group application process; or through a notice of intent to be covered by general permit. 

Storm water discharges associated with the industrial activities identified under ß 122.26(b)(14) of today's rule may 
avail themselves of general permits that EPA intends to propose and promulgate in the near future. The general permit 
will be available to be promulgated in each non-NPDES State, following State certification, and as a model for use by 
NPDES States with general permit authority. It is envisioned that these general permits will provide baseline storm wa-
ter management practices. For certain categories of industries, specific management practices will be prescribed in addi-
tion to the baseline management practices. As information on specific types of industrial activities is developed, other, 
more industry-specific general permits will be developed. 

Today's rule requires facilities with existing NPDES permits for storm water discharges to apply for individual 
permits under the individual permit application requirements found at 122.26(c) 180 days before their current permit 
expires. Facilities not eligible for coverage under a general permit are required to file an individual or group permit ap-
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plication in accordance with today's rule. The general permits to be proposed and promulgated will indicate what facili-
ties are eligible for coverage by the general permit. 

b. Storm water discharges through municipal storm sewers. As discussed above, many operators of storm water 
discharges associated with industrial activity are not required to apply for an individual permit or participate in a group 
application under ß 122.26(c) of today's rule if covered by a general permit. Under the December 7, 1988, proposal, 
dischargers through large and medium municipal separate storm sewer systems were not required, as a general rule, to 
apply for an individual permit or as a group applicant. Today's rule is a departure from that proposal. Today's rule re-
quires all dischargers through municipal separate storm sewer systems to apply for an individual permit, apply as part of 
a group application, or seek coverage under a promulgated general permit for storm water discharges associated with 
industrial activity. 

Municipal operators of large and medium municipal separate storm sewer systems are responsible for obtaining 
system-wide or area permits for their system's discharges. These permits are expected to require that controls be placed 
on storm water discharges associated with industrial activity which discharge through the municipal system. It is antici-
pated that general or individual permits covering industrial storm water dischargers to these municipal separate storm 
sewer systems will require industries to comply with the terms of the permit issued to the municipality, as well other 
terms specific to the permittee. 

c. Storm water discharges through non-municipal storm sewers. Under today's rulemaking all operators of storm 
water discharges associated with industrial activity that discharge into a privately or Federally owned storm water con-
veyance (a storm water conveyance that is not a municipal separate storm sewer) will be required to be covered by an 
NPDES permit (e.g. an individual permit, general permit, or as a co-permittee to a permit issued to the operator of the 
portion of the system that directly discharges to waters of the United States). This is a departure from the "either/or" 
approach that EPA requested comments on in the December 7, 1988, notice. The "either/or" approach would have al-
lowed either the system discharges to be covered by a permit issued to the owner/operator of the system segment that 
discharged to waters of the United States, or by an individual permit issued to each contributor to the non-municipal 
conveyance. 

EPA requested comments on the advantages and disadvantages of retaining the "either/or" approach for non-
municipal storm sewers. An abundance of comment was received by EPA on this particular part of the program. A 
number of industrial commenters and a smaller number of municipalities favored retaining the "either/or" approach as 
proposed, while most municipal entities, one industry, and one trade association favored requiring permits for each dis-
charger. 

Two commenters stated that private owners of conveyances may not have the legal authority to implement controls 
on discharges through their system and would not want to be held responsible for such controls. EPA agrees that this is 
a potential problem. Therefore, today's rule will require permit coverage for each storm water discharge associated with 
industrial activity. 

One commenter supported the concept of requiring all the facilities that discharge to a non-municipal conveyance 
to be co-permittees. EPA agrees that this type of permitting scheme, along with other permit schemes such as area or 
general permits, is appropriate for discharges from non-municipal sewers, as long as each storm water discharge 
through the system is associated with industrial activity and thus currently subject to NPDES permit coverage. 

One State agency commented that in the interest of uniformity, all industries that discharge to non-municipal con-
veyances should be required to conform to the application requirements. One industry stated that the rules must provide 
a way for the last discharger before the waters of the U.S. to require permits for facilities discharging into the upper 
portions of the system. EPA agrees with these comments. Today's rule provides that each discharger may be covered 
under individual permits, as co-permittees to a single permit, or by general permit rather than holding the last discharger 
to the waters of the United States solely responsible. 

In response to one commenter, the term "non-municipal" has been clarified to explain that the term refers to non-
publicly owned or Federally-owned storm sewer systems. 

Some commenters supporting the approach as proposed, noted that industrial storm water dischargers into such sys-
tems can take advantage of the group application process. EPA agrees that in appropriate circumstances, such as when 
industrial facilities discharging storm water to the same system are sufficiently similar, group applications can be used 
for discharges to non-municipal conveyances. However, EPA believes that it would be inappropriate to approve group 
applications for those facilities whose only similarity is that they discharge storm water into the same private convey-
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ance system. The efficacy of the group application procedures is predicated on the similarity of operations and other 
factors. The fact that several industries discharge storm water to the same non-municipal sewer system alone may not 
make these discharges sufficiently similar for group application approval. 

One commenter suggested that EPA has not established any deadlines for submission of permit applications for 
storm water discharges associated with industrial activity through non-municipal separate storm sewer systems. EPA 
wants to clarify that industrial storm water dischargers into privately owned or Federally owned storm water convey-
ances are required to apply for permits in the same time frame as individual or group applicants (or as otherwise provid-
ed for in a general permit). 

One commenter stated that the operator of the conveyance that accepts discharges into its system has control and 
police power over those that discharge into the system by virtue of the ability to restrict discharges into the system. This 
commenter stated that these facilities should be the entity required to obtain the permit in all cases. Assuming that this 
statement is true in all respects, the larger problem is that one's theoretical ability to restrict discharges is not necessarily 
tied to the reality of enforcing those restrictions or even detecting problem discharges when they exist. In a similar vein 
one commenter urged that a private operator will not be in any worse a position than a municipal entity to determine 
who is the source of pollution up-stream. EPA agrees that from a hydrological standpoint this may be true. However, 
from the standpoint of detection resources, police powers, enforcement remedies, and other facets of municipal power 
that may be brought to bear upon problem dischargers, private systems are in a far more precarious position with respect 
to controlling discharges from other private sources. 

In light of the comments received, EPA has decided that the either/or approach as proposed is inappropriate. Opera-
tors of non-municipal systems will generally be in a poorer position to gain knowledge of pollutants in storm water dis-
charges and to impose controls on storm water discharges from other facilities than will municipal system operators. In 
addition, best management practices and other site-specific controls are often most appropriate for reducing pollutants 
in storm water discharges associated with industrial activity and can often only be effectively addressed in a regulatory 
scheme that holds each industrial facility operator directly responsible. The either/or approach as proposed is not condu-
cive to establishing these types of practices unless each discharger is discharging under a permit. Also, some non-
municipal operators of storm water conveyances, which receive storm water runoff from industrial facilities, may not be 
generating storm water discharges associated with industrial activity themselves and, therefore, they would otherwise 
not need to obtain a permit prior to October 1, 1992, unless specifically designated under section 402(p)(2)(E). Accord-
ingly, EPA disagrees with comments that dischargers to non-municipal conveyances should have the flexibility to be 
covered by their permit or covered by the permit issued to the operator of the outfall to waters to the United States. 

2. Scope of "Associated with Industrial Activity" 

The September 26, 1984, final regulation divided those discharges that met the regulatory definition of storm water 
point source into two groups. The term Group I storm water discharges was defined in an attempt to identify those 
storm water discharges which had a higher potential to contribute significantly to environmental impacts. Group I in-
cluded those discharges that contained storm water drained from an industrial plant or plant associated areas. Other 
storm water discharges (such as those from parking lots and administrative buildings) located on lands used for indus-
trial activity were classified as Group II discharges. The regulations defined the term "plant associated areas" by listing 
several examples of areas that would be associated with industrial activities. However, the resulting definition led to 
confusion among the regulated community regarding the distinctions between the Group I and Group II classifications. 

In amending the CWA in 1987, Congress did not explicitly adopt EPA's regulatory classification of Group I and 
Group II discharges. Rather, Congress required EPA to address "storm water discharges associated with industrial activ-
ity" in the first round of storm water permitting. In light of the adoption of the term "associated with industrial activity" 
in the CWA, and the ongoing confusion surrounding the previous regulatory definition, EPA has eliminated the regula-
tory terms "Group I storm water discharge" and "Group II storm water discharge" pursuant to the December 7, 1987, 
Court remand and has not revived it. In addition, today's notice promulgates a definition of the term "storm water dis-
charge associated with industrial activity"at ß 122.26(b)(14) and clarified the scope of the term. 

In describing the scope of the term "associated with industrial activity", several members of Congress explained in 
the legislative history that the term applied if a discharge was "directly related to manufacturing, processing or raw ma-
terials storage areas at an industrial plant." (Vol. 132 Cong. Rec.  H10932, HI0936 (daily ed. October 15, 1986); Vol. 
133 Cong. Rec.  H176 (daily ed. January 8, 1987)). Several commenters cited this language in arguing for a more ex-
pansive or less expansive definition of "associated with industrial activity." EPA believes that the legislative history 
supports the decision to exclude from the definition of industrial activity, at ß 122.26(b)(14) of today's rule, those facili-
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ties that are generally classified under the Office of Management and Budget Standard Industrial Classifications (SIC) 
as wholesale, retail, service, or commercial activities. 

Two commenters recommended that all commercial enterprises should be required to obtain a permit under this 
regulation.  Another commenter recommended that all the facilities listed in the December 7, 1988, proposal, including 
those listed in paragraphs (xi) through (xvi) on page 49432 of the December 7, 1988, proposal, should be included. EPA 
disagrees since the intent of Congress was to establish a phased and tiered approach to storm water permits, and that 
only those facilities having discharges associated with industrial activity should be included initially. The studies to be 
conducted pursuant to section 402(p)(5) will examine sources of pollutants associated with commercial, retail, and other 
light business activity. If appropriate, additional regulations addressing these sources can be developed under section 
402(p)(6) of the CWA. As further discussed below, EPA believes that the facilities identified in paragraphs (xi) through 
(xvi) are more properly characterized as commercial or retail facilities, rather than indutrial facilities. 

Today's rule clarifies the regulatory definition of "associated with industrial activity" by adopting the language used 
in the legislative history and supplementing it with a description of various types of areas that are directly related to an 
industrial process (e.g., industrial plant yards, immediate access roads and rail lines, drainage ponds, material handling 
sites, sites used for the application or disposal of process waters, sites used for the storage and maintenance of material 
handling equipment, and known sites that are presently or have been used in the past for residual treatment, storage or 
disposal). The agency has also incorporated some of the suggestions offered by the public in comments. 

Three commenters suggested that the permit application should focus only on storm water with the potential to 
come into contact with industrial-related pollutant sources, rather than focusing on how plant areas are utilized. These 
commenters suggested that facilities that are wholly enclosed or have their operations entirely protected from the ele-
ments should not be subject to permit requirements under today's rule. EPA agrees that these comments have merit with 
regard to certain types of facilities. Today's rule defines the term "storm water discharge associated with industrial ac-
tivity" to include storm water discharges from facilities identified in today's rule at 40 CFR 122.21(b)(I4)(xi) (facilities 
classified as Standard Industrial Classifications 20, 21, 22, 23, 2434, 25, 265, 267, 27, 283, 285, 30, 31 (except 311), 
323, 34 (except 3441), 35, 36, 37 (except 373), 38, 39, 4221-25) only if: 
 

areas where material handling equipment or activities, raw materials, intermediate products, final products, waste 
materials, by-products, or industrial machinery at these facilities are exposed to storm water. Such areas include: mate-
rial handling sites; refuse sites; sites used for the application or disposal of process waste waters (as defined at 40 CFR 
401); sites used for the storage and maintenance of material handling equipment; sites used for residual treatment; stor-
age or disposal; shipping and receiving areas; manufacturing buildings; material storage areas for raw materials, and 
intermediate and finished products; and areas where industrial activity has taken place in the past and significant materi-
als remain and are exposed to storm water. 

The critical distinction between the facilities identified at 40 CFR 122.26(b)(14)(xi) and the facilities identified at 
40 CFR 122.26(b)(14)(i)-(x) is that the former are not classified as having "storm water discharges associated with in-
dustrial activity" unless certain materials or activities are exposed to storm water. Storm water discharges from the latter 
set of facilities are considered to be "associated with industrial activity" regardless of the actual exposure of these same 
materials or activities to storm water. 

EPA believes this distinction is appropriate because, when considered as a class, most of the activity at the facilities 
in ß 122.26(b)(14)(xi) is undertaken in buildings; emissions from stacks will be minimal or non-existent; the use of un-
housed manufacturing and heavy industrial equipment will be minimal; outside material storage, disposal or handling 
generally will not be a part of the manufacturing process; and generating significant dust or particulates would be atypi-
cal. As such, these industries are more akin or comparable to businesses, such as retail, commercial, or service indus-
tries, which Congress did not contemplate regulating before October 1, 1992, and storm water discharges from these 
facilities are not "associated with industrial activity." Thus, these industries will be required to obtain a permit under 
today's rule only when the manufacturing processes undertaken at such facilities would result in storm water contact 
with industrial materials associated with the facility. 

Industrial categories in ß 122.26(b)(14)(xi) all tend to engage in production activities in the manner described in the 
paragraph above. Facilities under SIC 20 process foods including meats, dairy food, fruit, and flour. Facilities classified 
under SIC 21 make cigarettes, cigars, chewing tobacco and related products. Under SIC 22, facilities produce yarn, etc., 
and/or dye and finish fabrics. Facilities under SIC 23 are in the business of producing clothing by cutting and sewing 
purchased woven or knitted textile products. Facilities under SIC 2434 and 25 are establishments engaged in furniture 
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making. SIC 265 and 267 address facilities that manufacture paper board products. Facilities under SIC 27 perform ser-
vices such as bookbinding, plate making, and printing. Facilities under SIC 283 manufacture pharmaceuticals and facili-
ties under 285 manufacture paints, varnishes, lacquers, enamels, and allied products. Under SIC 30 establishments man-
ufacture products from plastics and rubber. Those facilities under SIC 31 (except 311), 323, 34 (except 3441), 35, 36, 
and 37 (except 373) manufacture industrial and commercial metal products, machinery, equipment, computers, electri-
cal equipment, and transportation equipment, and glass products made of purchased glass. Facilities under SIC 38 man-
ufacture scientific and electrical instruments and optical equipment. Those under SIC 39 manufacture a variety of items 
such as jewelry, silverware, musical instruments, dolls, toys, and athletic goods. SIC 4221-25 are warehousing and stor-
age activities. 

In contrast, the facilities identified by SIC 24 (except and 2434), 26 (except 265 and 267), 28 (except 283 and 285), 
29, 311, 32 (except 323), 33, 3441, 373 when taken as a group, are expected to have one or many of the following activ-
ities, processes occurring on-site: storing raw materials, intermediate products, final products, by-products, waste prod-
ucts, or chemicals outside; smelting; refining; producing significant emissions from stacks or air exhaust systems; load-
ing or unloading chemical or hazardous substances; the use of unhoused manufacturing and heavy industrial equipment; 
and generating significant dust or particulates. Accordingly, these are classes of facilities which can be viewed as gener-
ating storm water discharges associated with industrial activity requiring a permit. Establishments identified under SIC 
24 (except 2434) are engaged in operating sawmills, planing mills and other mills engaged in producing lumber and 
wood basic materials. SIC 26 facilities are paper mills. Under SIC 28, facilities produce basic chemical products by 
predominantly chemical processes. SIC 29 describes facilities that are engaged in the petroleum industry. Under SIC 
311, facilities are engaged in tanning, currying, and finishing hides and skins. Such processes use chemicals such as 
sulfuric acid and sodium dichromate, and detergents, and a variety of raw and intermediate materials. SIC 32 manufac-
ture glass, clay, stone and concrete products form raw materials in the form quarried and mined stone, clay, and sand. 
SIC 33 identifies facilities that smelt, refine ferrous and nonferrous metals from ore, pig or scrap, and manufacturing 
related products. SIC 3441 identifies facilities manufacturing fabricated structural metal. Facilities under SIC 373 en-
gage in ship building and repairing. The permit application requirements for storm water discharges from facilities in 
these categories are unchanged from the proposal. 

Today's rule clarifies that the requirement to apply for a permit applies to storm water discharges from plant areas 
that are no longer used for industrial activities (if significant materials remain and are exposed to storm water) as well as 
areas that are currently being used for industrial activities. EPA would also clarify that all discharges from these areas 
including those that discharge through municipal separate storm sewers are addressed by this rulemaking. 

One commenter questioned the use of the word "or" instead of the word "and" to describe storm water "which is lo-
cated at an industrial plant 'or' directly related to manufacturing, processing, or raw material storage areas at an industri-
al plant." The comment expressed the concern that discharges from areas not located at an industrial plant would be 
subject to permitting by this language and questioned whether this was EPA's intent. EPA agrees that this is a potential 
source of confusion and has modified this language to reflect the conjunctive instead of the alternative. This change has 
been made to provide consistency in the rule whereby some areas at industrial plants, such as administrative parking lots 
which do not have storm water discharges commingled with discharges from manufacturing areas, are not included un-
der this rulemaking. 

Two commenters wanted clarification of the term "or process water," in the definition of discharge associated with 
industrial activity at ß 122.26(b)(14). This rulemaking replaces this term with the term "process waste water" which is 
defined at 40 CFR part 401. 

One commenter took issue with the decision to include drainage ponds, refuse sites, sites for residual treatment, 
storage, or disposal, as areas associated with industrial activity, because it was the commenter's view that such areas are 
unconnected with industrial activity. EPA disagrees with this comment. If refuse and other sites are used in conjunction 
with manufacturing or the by-products of manufacturing they are clearly associated with industrial activity. As noted 
above, Congress intended to include discharges directly related to manufacturing and processing at industrial plants. 
EPA is convinced that wastes, refuse, and residuals are the direct result or consequence of manufacturing and pro-
cessing and, when located or stored at the plant that produces them, are directly related to manufacturing and processing 
at that plant. Storm water drainage from such areas, especially those areas exposed to the elements (e.g. rainfall) has a 
high potential for containing pollutants from materials that were used in the manufacturing process at that facility. One 
commenter supported the inclusion of these areas since many toxins degrade very slowly and the mere passage of time 
will not eliminate their effects. EPA agrees and finalizes this part of the definition as proposed. One commenter re-
quested clarification of the term "residual" as used in this context. Residual can generally be defined to include material 
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that is remaining subsequent to completion of an industrial process. One commenter noted that the current owner of a 
facility may not know what areas or sites at a facility were used in this manner in the past. EPA has clarified the defini-
tion of discharge associated with industrial activity to include areas where industrial activity has taken place in the past 
and significant materials remain and are exposed to storm water. The Agency believes that the current owner will be in 
a position to establish these facts. 

One commenter suggested including material shipping and receiving areas, waste storage and processing areas, 
manufacturing buildings, storage areas for raw materials, supplies, intermediates, and finished products, and material 
handling facilities as additional areas "associated with industrial activity." EPA agrees that this would add clarification 
to the definition, and has incorporated these areas into the definition at ß 122.26(b)(14). 

One commenter stated that the language "point source located at an industrial plant" would include outfalls located 
at the facility that are not owned or operated by the facility, but which are municipal storm sewers on easements granted 
to a municipality for the conveyance of storm water. EPA agrees that if the industry does not operate the point source 
then that facility is not required to obtain a permit for that discharge.  A point source is a conveyance that discharges 
pollutants into the waters of the United States. If a facility does not operate that point source, then it would be the re-
sponsibility of the municipality to cover it under a permit issued to them. However, if contaminated storm water associ-
ated with industrial activity were introduced into that conveyance by that facility, the facility would be subject to permit 
application requirements as is all industrial storm water discharged through municipal sewers. 

EPA disagrees with several comments that road drainage or railroad drainage within a facility should not be cov-
ered by the definition. Access roads and rail lines (even those not used for loading and unloading) are areas that are like-
ly to accumulate extraneous material from raw materials, intermediate products and finished products that are used or 
transported within, or to and from, the facility. These areas will also be repositories for pollutants such as oil and grease 
from machinery or vehicles using these areas. As such they are related to the industrial activity at facilities. However, 
the language describing these areas of industrial activity has been clarified to include those access roads and rail lines 
that are "used or traveled by carriers of raw materials, manufactured products, waste material, or by-products used or 
created by the facility." For the same reasons haul roads (roads dedicated to transportation of industrial products at facil-
ities) and similar extensions are required to be addressed in permit applications. Two industries stated that haul roads 
and similar extensions should be covered by permits by rule. EPA is not considering the use of a permit by rule mecha-
nism under this regulation, however this issue will be addressed in the section 402(p)(5) reports to Congress and in gen-
eral permits to be proposed and promulgated in the near future. EPA would note however that facilities with similar 
operations and storm water concerns that desire to limit administrative burdens associated with permit applications and 
obtaining permits may want to avail themselves of the group application and/or general permits. 

In response to comments, EPA would also like to clarify that it intends the language "immediate access roads" (in-
cluding haul roads) to refer to roads which are exclusively or primarily dedicated for use by the industrial facility. EPA 
does not expect facilities to submit permit applications for discharges from public access roads such as state, county, or 
federal roads such as highways or BLM roads which happen to be used by the facility. Also, some access roads are used 
to transport bulk samples of raw materials or products (such as prospecting samples from potential mines) in small-scale 
prior to industrial production. EPA does not intend to require permit applications for access roads to operations which 
are not yet industrial activities. 

EPA does agree with comments made by several industries that undeveloped areas, or areas that do not encompass 
those described above, should generally not be addressed in the permit application, or a storm water permit, as long as 
the storm water discharge from these areas is segregated from the storm water discharge associated with the industrial 
activity at the facility. 

Numerous commenters stated that maintenance facilities, if covered, should not be included in the definition. EPA 
disagrees with this comment. Maintenance facilities will invariably have points of access and egress, and frequently will 
have outside areas where parts are stored or disposed of. Such areas are locations where oil, grease, solvents and other 
materials associated with maintenance activities will accumulate. In response to one commenter, such areas are only 
regulated in the context of those facilities enumerated in the definition at ß 122.26(b)(14), and not similar areas of retail 
or commercial facilities. 

Another commenter requested that "storage areas" be more clearly defined. EPA disagrees that this term needs fur-
ther clarification in the context of this section of the rule. However, in response to one comment, tank farms at industrial 
facilities are included. Tank farms are in existence to store products and materials created or used by the facility. Ac-
cordingly they are directly related to manufacturing processes. 
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Regarding storage areas, one commenter stated that the regulations should emphasize that only facilities that are not 
totally enclosed are required to submit permit applications. EPA does not agree with this interpretation since use of the 
generic term storage area indicates no exceptions for certain physical characteristics. Thus discharges from enclosed 
storage areas are also covered by today's rule (except as discussed above). EPA also disagrees with one comment assert-
ing that small outside storage areas of finished products at industrial facilities should be excluded under the definition of 
associated with industrial activity. EPA believes that such areas are areas associated with industrial activity which Con-
gress intended to be regulated under the CWA. As noted above, the legislative history refers to storage areas, without 
reference to whether they are covered or uncovered, or of a certain size. 

The same language, in the legislative history cited above, was careful to state that the term "associated with indus-
trial activity" does not include storm water "discharges associated with parking lots and administrative and employee 
buildings." To accommodate legislative intent, segregated storm water discharges from these areas will not be required 
to obtain a permit prior to October 1, 1992. Many commenters stated that this was an appropriate method in which to 
limit the scope of "associated with industrial activity." However, if a storm water discharge from a parking lot at an in-
dustrial facility is mixed with a storm water discharge "associated with industrial activity," the combined discharge is 
subject to permit application requirements for storm water discharges associated with industrial activity. EPA disagrees 
with some commenters who urged that office buildings and administrative parking lots should be covered if they are 
located at the plant site. EPA agrees with one commenter that inclusion of storm water discharge from these areas 
would be overstepping Congressional intent unless such are commingled with storm water discharges from the plant 
site. Several commenters requested that language be incorporated into the rule which establishes that storm water dis-
charges from parking lots and administrative areas not be included in the definition of associated with industrial activi-
ty. EPA agrees and has retained language used in the proposal which addresses this distinction. 

Storm water discharges from parking lots and administrative buildings along with other discharges from industrial 
lands that do not meet the regulatory definition of "associated with industrial activity" and that are segregated from such 
discharges may be required to obtain an NPDES permit prior to October 1, 1992, under certain conditions. For example, 
large parking facilities, due to their impervious nature may generate large amounts of runoff which may contain signifi-
cant amounts of oil and grease and heavy metals which may have adverse impacts on receiving waters. The Administra-
tor or NPDES State has the authority under section 402(p)(2)(E) of the amended CWA to require a permit prior to Oc-
tober 1, 1992, by designating storm water discharges such as those from parking lots that are significant contributors of 
pollutants or contribute to a water quality standard violation. EPA will address storm water discharges from lands used 
for industrial activity which do not meet the regulatory definition of "associated with industrial activity" in the section 
402(p)(5) study to determine the appropriate manner to regulate such discharges. 

Several commenters requested clarification that the definition does not include sheet flow or discharged storm wa-
ter from upstream adjacent facilities that enters the land or comingles with discharge from a facility submitting a permit 
application. EPA wishes to clarify that operators of facilities are generally responsible for its discharge in its entirety 
regardless of the initial source of discharge. However, where an upstream source can be identified and permitted, the 
liability of a downstream facility for other storm water entering that facility may be minimized. Facilities in such cir-
cumstances may be required to develop management practices or other run-on/run-off controls, which segregates or 
otherwise prevents outside runoff from comingling with its storm water discharge. Some commenters expressed concern 
about other pollutants which may arrive on a facility's premises from rainfall. This comment was made in reference to 
runoff with a high or low pH. If an applicant has reason to believe that pollutants in its storm water discharge are from 
such sources, then that needs to be addressed in the permit application and brought to the attention of the permitting 
authority, which can draft appropriate permit conditions to reflect these circumstances. 

EPA requested comments on clarifying the types of facilities that involve industrial activities and generate storm 
water. EPA preferred basing the clarification, in part, on the use of Standard Industrial Classification (SIC) codes, which 
have been suggested in comments to prior storm water rulemakings because they are commonly used and accepted and 
would provide definitions of facilities involved in industrial activity. Several commenters supported the use by EPA of 
Standard Industrial Classifications for the same reasons identified by EPA as a generally used and understood form of 
classification. It was also noted that using such a classification would allow targeting for special notification and educa-
tional mailings. Three municipalities and three State authorities commented that SICs were appropriate and endorsed 
their use as a sound basis for determining which industries are covered. 

One municipality questioned how SIC classifications will be assigned to particular industries. SICs have descrip-
tions of the type of industrial activity that is engaged in by facilities.  Industries will need to assess for themselves 
whether they are covered by a listed SIC and submit an application accordingly.  Another commenter questioned if Fed-
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eral facilities that do not have an SIC code identification are required to file a permit application. Federal facilities will 
be required to submit a permit application if they are engaged in an industrial activity that is described under ß 
122.26(b)(14). The definition of industrial activity incorporates language that requires Federal facilities to submit permit 
applications in such circumstances.  The language has been further clarified to include State and municipal facilities. 

EPA requested comments on the scope of the definition (types of facilities addressed) as well as the clarity of regu-
lation. EPA identified the following types of facilities in the proposed regulation as those facilities that would be re-
quired to obtain permits for storm water discharges associated with industrial activity: 

(i) Facilities subject to storm water effluent limitations guidelines, new source performance standards, or toxic pol-
lutant effluent standards under 40 CFR subchapter N (except facilities with toxic pollutant effluent standards which are 
also identified under category (xi) of this paragraph). One commenter (a municipality) agreed with EPA that these in-
dustries should be addressed in this rulemaking. No other comments were received on this category. EPA agrees with 
this comment since these facilities are those that Congress has required EPA to examine and regulate under the CWA 
with respect to process water discharges. The industries in these categories have generally been identified by EPA as the 
most significant dischargers of process wastewaters in the country. As such, these facilities are likely to have storm wa-
ter discharges associated with industrial activity for which permit applications should be required. 

One commenter stated that because oil and gas producers are subject to effluent guidelines, EPA is disregarding the 
intent of Congress to exclude facilities pursuant to section 402(1). EPA disagrees with this comment. EPA is not prohib-
ited from requiring permit applications from industries with storm water discharge associated with industrial activity. 
EPA is prohibited only from requiring a permit for oil and gas exploration, production, processing, or treatment opera-
tions, or transmission facilities that discharge storm water that is not contaminated by contact with or has not come into 
contact with, any overburden, raw material, intermediate products, finished products, byproducts or waste products lo-
cated on the site of such operations such discharges. In keeping with this requirement, EPA is requiring permit applica-
tions from oil and gas exploration, production, processing, or treatment operations, or transmission facilities that fall 
into a class of dischargers as described in ß 122.26(c)(iii). 

(ii) Facilities classified as Standard Industrial Classifications 24 (except 2434), 26 (except 265 and 267), 28 (ex-
cept 283 and 285), 29, 311, 32 (except 323), 33, 3411, 373 and (xi). Facilities classified as Standard Industrial Classifi-
cations 20, 21, 22, 23, 2434, 25, 265, 267, 27, 283, 285, 30, 31 (except 311), 323, 34 (except 3441), 35, 36, 37 (except 
373), 38, 39, 4221-25.  One large municipality and one industry agreed with EPA that facilities covered by these SICs 
should be covered by this rulemaking. Many commenters, however, took exception to including all or some of these 
industries. However as noted elsewhere these facilities are appropriate for permit applications. 

One commenter stated that within certain SICs industries, such as textile manufacturers use few chemicals and that 
there is little chance of pollutants in their storm water discharge. EPA agrees that some industries in this category are 
less likely than others to have storm water discharges that pose significant risks to receiving water quality. However, 
there are many other activities that are undertaken at these facilities that may result in polluted storm water. Further, the 
CWA is clear in its mandate to require permit applications for discharges associated with industrial activity. Excluding 
any of the facilities under these categories, except where the facility manufacturing plant more closely resembles a 
commercial or retail outlet would be contrary to Congressional intent. 

One State questioned the inclusion of facilities identified in SIC codes 20-39 because of their temporary and transi-
ent nature or ownership. Agency disagrees that simply because a facility may transfer ownership that storm water quali-
ty concerns should be ignored. If constant ownership was a condition precedent to applying for and obtaining a permit, 
few if any facilities would be subject to this rulemaking. 

One State estimated that the proposed definition would lead to permits for 18,000 facilities in its State. Consequent-
ly this commenter recommended that the facilities under SIC 20-39 should be limited to those facilities that have to re-
port under section 313 of title III, Superfund Amendments and Reauthorization Act.  However, as noted by another 
commenter, limiting permit requirements to these facilities would be contrary to Congressional intent. While use of 
chemicals at a facility may be a source of pollution in storm water discharges, other every day activities at an industrial 
site and associated pollutants such as oil and grease, also contribute to the discharge of pollutants that are to be ad-
dressed by the CWA and these regulations. While the number of permit applications may number in the thousands, EPA 
intends for group applications and general permits to be employed to reduce the administrative burdens as greatly as 
possible. 
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Two commenters felt the permit applications should be limited to all entities under SIC 20-39. EPA disagrees that 
all the industrial activities that need to be addressed fall within these SICs. Discharges from facilities under paragraphs 
(i) through (xi) such as POTWs, transportation facilities, and hazardous waste facilities, are of an industrial nature and 
clearly were intended to be addressed before October 1, 1992. 

Two commenters stated that SIC 241 should be excluded in that logging is a transitory operation which may occur 
on a site for only 2-3 weeks once in a 20-30 year period. It was perceived that delays in obtaining permits for such oper-
ations could create problems in harvest schedule and mill demand. This commenter stated that runoff from such opera-
tions should be controlled by BMPs in effect for such industries and that such a permit would not be practical and 
would be cost prohibitive. 

EPA agrees with the commenter that this provision needs clarification. The existing regulations at 40 CFR 122.27 
currently define the scope of the NPDES program with regard to silvicultural activities. 40 CFR 122.27(b)(1) defines 
the term "silvicultural point source" to mean any discrete conveyance related to rock crushing, gravel washing, log sort-
ing, or log storage facilities which are operated in connection with silvicultural activities and from which pollutants are 
discharged into waters of the United States. Section 122.27(b)(1) also excludes certain sources. The definition of dis-
charge associated with industrial activity does not include activities or facilities that are currently exempt from permit-
ting under NPDES. EPA does not intend to change the scope of 40 CFR 122.27 in this rulemaking. Accordingly, the 
definition of "storm water discharge associated with industrial activity" does not include sources that may be included 
under SIC 24, but which are excluded under 40 CFR 122.27. Further, EPA intends to examine the scope of the NPDES 
silvicultural regulations at 40 CFR 122.27 as it relates to storm water discharges in the course of two studies of storm 
water discharges required under section 402(p)(5) of the CWA. 

In response to one comment, EPA intends that the list of applicable SICs will define and identify what industrial fa-
cilities are required to apply. Facilities that warehouse finished products under the same code at a different facility from 
the site of manufacturing are not required to file a permit application, unless otherwise covered by this rulemaking. 

(iii) Facilities classified as Standard Industrial Classifications 10 through 14 (mineral industry) including active or 
inactive mining operations (except for areas of coal mining operations no longer meeting the definition of a reclama-
tion area under 40 CFR 434.11(l) because the performance bond issued to the facility by the appropriate SMCRA au-
thority has been released, or except for areas of non-coal mining operations which have been released from applicable 
State or Federal reclamation requirements after December 17, 1990 and oil and gas exploration, production, pro-
cessing, or treatment operations, or transmission facilities that discharge storm water contaminated by contact with or 
that has come into contact with, any overburden, raw material, intermediate products, finished products, byproducts or 
waste products located on the site of such operations. Several commenters urged that Congress intended to require per-
mits or permit applications only for the manufacturing sector of the oil and gas industry (or those activities that desig-
nated in SIC 20 through 39). EPA disagrees with this argument. The fact that Congress used the language cited above 
and not the appropriate the SIC definition explicitly does not indicate that a broader definition or less exclusive defini-
tion was contemplated. According to these comments, all storm water discharges from oil and gas exploration and pro-
duction facilities would be exempt from regulation. However, EPA is convinced that a facility that is engaged in finding 
and extracting crude oil and natural gas from subsurface formations, separating the oil and gas from formation water, 
and preparing that crude oil for transportation to a refinery for manufacturing and processing into refined products, will 
have discharges directly relating to the processing or raw material storage at an industrial plant and are therefore dis-
charges associated with industrial activity. 

For further clarification EPA is intending to focus only on those facilities that are in SIC 10-14. Furthermore, in re-
sponse to several comments, this rulemaking will require permit applications for storm water discharges from currently 
inactive petroleum related facilities within SIC codes 10-14, if discharges from such facilities meet the requirements as 
described in section VI.F.7.a. and ß 122.26(c)(1)(iii). Inactive facilities will have storm water associated with industrial 
activity irrespective of whether the activity is ongoing. Congress drew no distinction between active and inactive facili-
ties in the statute or in the legislative history. 

(iv) Hazardous waste treatment, storage, or disposal facilities that are operating under interim status or a permit 
under Subtitle C of the Resource, Conservation and Recovery Act. One commenter believed that all RCRA and Com-
prehensive Environmental Response, Compensation, and Liability Act (CERCLA) facilities should be specifically iden-
tified using SIC codes for further clarification. EPA considers this to be unnecessarily redundant, since the 
RCRA/CERCLA identification is sufficient. 
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Several industries asserted that storm water discharge from landfills, dumps, and land application sites, properly 
closed or otherwise subject to corrective or remedial actions under RCRA, should not be included in the definition. One 
commenter noted that the runoff from these areas is like runoff from undeveloped areas. One commenter also concluded 
that landfills, dumps, and land application sites should also be excluded if they are properly maintained under RCRA. 

One commenter also rejected the idea of requiring permits from all active and inactive landfills and open dumps 
that have received any industrial wastes, and subtitle C facilities. This commenter felt that these facilities were already 
adequately covered under RCRA. 

Two industry commenters felt that it would be redundant to have hazardous waste facilities regulated by RCRA and 
the NPDES storm water program. One felt this was especially so if there are current pretreatment standards. 

The Agency disagrees that all activities that may contribute to storm water discharges at RCRA subtitle C facilities 
are being fully controlled and that requiring NPDES permits for storm water discharges at RCRA subtitle C facilities is 
redundant. First, the vast majority of permitted hazardous waste management facilities are industrial facilities involved 
in the manufacture or processing of products for distribution in commerce. Their hazardous waste management activi-
ties are incidental to the production-related activities. While RCRA subtitle C regulations impose controls in storm wa-
ter runoff from hazardous waste management units and require cleanup of releases of hazardous wastes, they generally 
do not control non-systematic spills or process. These releases, from the process itself or the storage of raw materials or 
finished products are a potential source of storm water contamination. In addition, RCRA subtitle C (except via correc-
tive action authority) does not address management of "non hazardous" industrial wastes, which nevertheless could also 
potentially contaminate storm water runoff. 

Second, at commercial hazardous waste management facilities, the RCRA subtitle C permitting requirements and 
management standards do not control all releases of potentially toxic materials. For example, some permitted commer-
cial treatment facilities may store and use chemicals in the treatment of RCRA hazardous wastes. Releases of these 
treatment chemicals from storage areas are a potential source of storm water contamination. 

Finally, many RCRA subtitle C facilities have inactive Solid Waste Management Units (SWMU's) on the facility 
property. These SWMU's may contain areas on the land surface that are contaminated with hazardous constituents. 
RCRA requires that hazardous waste management facilities must investigate these areas of potential contamination, and 
then perform corrective action to remediate any SWMU's that are of concern. However, the corrective action process at 
these facilities will not be completed for a number of years due to the complexity of the cleanup decisions, and due to 
the fact that many hazardous waste management facilities do not yet have RCRA permits. Until corrective action has 
been completed at all such subtitle C facilities, SWMU's are a potential source of storm water contamination that should 
be addressed under the NPDES program. Finally, under section 1004(27) of RCRA, all point source discharges, includ-
ing those at RCRA regulated facilities, are to be regulated by the NPDES program. Thus, there is no concern of regula-
tory overlap, and to the extent that the storm water regulations are effectively implemented, it will help address these 
units in a way that alleviates the need for expensive corrective action in the future. 

(v) Landfills, land application sites, and open dumps that receive or have received industrial wastes and that are 
subject to regulation under subtitle D of RCRA. EPA received numerous comments supporting the regulation of munic-
ipal landfills which receive industrial waste and are subject to regulation under subtitle D of RCRA. EPA agrees with 
these comments. These industries have significant potential for storm water discharges that can adversely affect receiv-
ing water. 

Two States argued that landfills should be addressed under the non-point source program. EPA disagrees that the 
non-point source program is sufficient for addressing these facilities. Further, addressing a class of facilities under the 
non-point source program does not exempt storm water discharges from these facilities from regulation under NPDES. 
The CWA requires EPA to promulgate regulations for controlling point source discharges of storm water from industri-
al facilities. Point sources from landfills consisting of storm water are such discharges requiring an NPDES permit. 
Several commenters argued that these discharges are adequately addressed by RCRA and that regulating them under 
this storm water rule would be redundant. However, as discussed above, RCRA expressly does not regulate point source 
discharges subject to NPDES permits. Given the nature of these facilities and of the material stored or disposed, EPA 
believes storm water permits are necessary. Similarly EPA rejects the comment that storm water discharges from these 
facilities are already adequately regulated by State authority. Congress has mandated that storm water discharges asso-
ciated with industrial activity have an NPDES permit. 
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One commenter wanted EPA to define by size what landfills are covered. In response, it is the intent of these regu-
lations to require permit applications from all landfills that receive industrial waste. Storm water discharges from such 
facilities are addressed because of the nature of the material with which the storm water comes in contact. The size of 
facility will not dictate what type of waste is exposed to the elements. 

One commenter requested that the definition of industrial wastes be clarified. For the purpose of this rule, industrial 
waste consists of materials delivered to the landfill for disposal and whose origin is any of the facilities described under 
ß 122.26(b)(14) of this regulation. 

(vi) Facilities involved in the recycling of materials, including metal scrapyards, battery reclaimers, salvage yards, 
and automobile junkyards, including but limited to those classified as Standard Industrial Classification 5015 and 
5093. One commenter suggested that the recycling of materials such as paper, glass, plastics, etc., should not be classi-
fied as an industrial activity. EPA disagrees that such facilities should be excluded on that basis. These facilities may be 
considered industrial, as are facilities that manufacture such products absent recycling. 

Other facilities exhibit traits that indicate industrial activity. In junkyards, the condition of materials and junked ve-
hicles and the activities occurring on the yard frequently result in significant losses of fluids, which are sources of toxic 
metals, oil and grease and polychlorinated aromatic hydrocarbons. Weathering of plated and non-plated metal surfaces 
may result in contributions of toxic metals to storm water. Clearly such facilities cannot be classified as commercial or 
retail. 

One municipality felt that "significant recycling" should be defined or clarified. EPA agrees that the proposed lan-
guage is ambiguous. It has been clarified to require permit applications from facilities involved in the recycling of mate-
rials, including metal scrapyards, battery reclaimers, salvage yards, and automobile junkyards, including but limited to 
those classified as Standard Industrial Classification 5015 and 5093. These SIC codes describe facilities engaged in 
dismantling, breaking up, sorting, and wholesale distribution of motor vehicles and parts and a variety of other materi-
als. The Agency believes these SIC codes clarify the term significant recycling. 

One municipality stated that regulation of these facilities under NPDES would be duplicative if they are publicly 
owned facilities. One State expressed the view that automobile junkyards, salvage yards could not legitimately be con-
sidered industrial activity. As noted above, EPA disagrees with these comments. Facilities that are actively engaged in 
the storage and recycling of products including metals, oil, rubber, and synthetics are in the business of storing and re-
cycling materials associated with or once used in industrial activity. These activities are not commercial or retail be-
cause they are engaged in the dismantling of motors for distribution in wholesale or retail, and the assembling, breaking 
up, sorting, and wholesale distribution of scrap and waste materials, which EPA views as industrial activity. Further, 
being a publicly owned facility does not confer non-industrial status. 

(vii) Steam electric power generating facilities, including coal handling sites, and onsite and offsite ancillary trans-
former storage areas. Most of the comments were against requiring permit applications for onsite and offsite ancillary 
transformer facilities. One commenter stated that these transformers did not leak in storage and if there were leakage 
problems in handling transformers, such leaks were subject to Federal and State spill clean-up procedures. The same 
commenter suggested that if EPA required applications from such facilities that it exclude those that have regular in-
spections, management practices in place, or those that store 50 transformers at any one time. 

EPA agrees that such facilities should not be covered by today's rule. As one commenter noted, the Toxic Sub-
stances Control Act (TSCA) addresses pollutants associated with transformers that may enter receiving water through 
storm water discharges. EPA has examined regulations under TSCA and agrees that regulation of storm water discharg-
es from these facilities should be the subject of the studies being performed under section 402(p)(5), rather than regula-
tions established by today's rule. Under TSCA, transformers are required to be stored in a manner that prevents rain 
water from reaching the stored PCBs or PCB items. 40 CFR 761.65(b)(1)(i). EPA considers transformer storage to be 
more akin to retail or other light commercial activities, where items are inventoried in buildings for prolonged periods 
for use or sale at some point in the future, and where there is no ongoing manufacturing or other industrial activity with-
in the structure. 

One commenter stated that this category of industries should be loosened so that all steam electric facilities are ad-
dressed -- oil fired and nuclear. EPA believes that the language as proposed broadly defines the type of industrial activi-
ty addressed without specifying each mode of steam electric production. One commenter noted that the EPA has no 
authority under the CWA ( Train v. CPIR, Inc., 426 U.S. 1 (1976) to regulate the discharge of source, special nuclear 
and by-product materials which are regulated under the Atomic Energy Act. EPA agrees permit applications may not 
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address those aspects of such facilities, however the facility in its entirety may not necessarily be exempt. A permit ap-
plication will be appropriate for discharges from non-exempt categories. 

(viii) Transportation facilities classified as Standard Industrial Classifications 40, 41, 42 (except 4221-25), 43, 44, 
45, and 5171 which have vehicle maintenance shops, material handling facilities, equipment cleaning operations or 
airport deicing operations. Only those portions of the facility that are either involved in vehicle maintenance (including 
vehicle rehabilitation, mechanical repairs, painting, fueling, and lubrication), equipment cleaning operations, or which 
are identified in another subcategory of facilities under EPA's definition of storm water discharges associated with in-
dustrial activity. One commenter requested clarification of the terms "vehicle maintenance." Vehicle maintenance refers 
to the rehabilitation, mechanical repairing, painting, fueling, and lubricating of instrumentalities of transportation locat-
ed at the described facilities. EPA is declining to write this definition into the regulation however since "vehicle mainte-
nance" should not cause confusion as a descriptive term. One commenter wanted railroad tracks where rail cars are set 
aside for minor repairs excluded from regulation. In response, if the activity involves any of the above activities then a 
permit application is required. Train yards where repairs are undertaken are associated with industrial activity. Train 
yards generally have trains which, in and of themselves, can be classified as heavy industrial equipment. Trains, concen-
trated in train yards, are diesel fueled, lubricated, and repaired in volumes that connote industrial activity, rather than 
retail or commercial activity. 

One commenter argued that if gasoline stations are not considered for permitting, then all transportation facilities 
should be exempt. EPA disagrees with the thrust of this comment. Transportation facilities such as bus depots, train 
yards, taxi stations, and airports are generally larger than individual repair shops, and generally engage in heavier more 
expansive forms of industrial activity. In keeping with Congressional intent to cover all industrial facilities, permit ap-
plications from such facilities are appropriate. In contrast, EPA views gas stations as retail commercial facilities not 
covered by this regulation. It should be noted that SIC classifies gas stations as retail. 

(ix) POTW lands used for land application treatment technology/sludge disposal, handling or processing areas, 
and chemical handling and storage areas. One commenter wanted more clarification of the term POTW lands. Another 
commenter requested clarification of the terms sludge disposal, sludge handling areas, and sludge processing areas. One 
State recommended that a broader term than POTW should be used. EPA notes that on May 2, 1989, it promulgated 
NPDES Sewage Sludge Permit Regulations; State Sludge Management Program Requirements at 40 CFR part 501. This 
regulation identified those facilities that are subject to section 405(f) of the CWA as "treatment works treating domestic 
sewage." 

In response to the above comments, EPA has decided to use this language to define what facilities are required to 
apply for a storm water permit. Under this rulemaking "treatment works treating domestic sewage," or any other sewage 
sludge or wastewater treatment device or system used in the storage treatment, recycling, and reclamation of municipal 
or domestic sewage, including land dedicated to the disposal of sewage sludge, with a design flow of 1.0 mgd or more, 
or facilities required to have an approved pretreatment program under 40 CFR part 403, will be required to apply for a 
storm water permit. However, permit applications will not be required to address land where sludge is beneficially re-
used such as farm lands and home gardens or lands used for sludge management that are not physically located within 
the confines (offsite facility) of the facility or where sludge is beneficially reused in compliance with section 405 of the 
Clean Water Act (proposed rules were published on February 6, 1989, at 54 FR 5746). EPA believes that such activity 
is not "industrial" since it is agricultural or domestic application (non-industrial) unconnected to the facility generating 
the material. 

EPA received many comments on the necessity and appropriateness of requiring permit applications for storm wa-
ter discharges from POTW lands. It was anticipated by numerous commenters that the above cited sludge regulations 
would adequately address storm water discharges from lands where sludge is applied. However, the sewage sludge reg-
ulations do not directly address NPDES permit requirements for storm water discharges from POTW lands and related 
areas to the extent required by today's rulemaking; the regulations cover only permits for use or disposal of sludge. Al-
so, the regulations proposed on February 4, 1989, cover primarily the technical standards for the composition of sewage 
sludge which is to be used or disposed. They do not include detailed permitting requirements for discharges of storm 
water from lands where sludge has been applied to the land. To that extent, EPA is not persuaded by these commenters 
that POTWs and POTW lands should be excluded from these storm water permit application requirements. 

Two commenters noted that some States already regulate sludge use or disposal activities substantially and that 
EPA should refrain from further regulation. EPA disagrees that this is a basis for excluding facilities from Federal re-
quirements. Notwithstanding regulations in existence under State law, EPA is required by the CWA to promulgate regu-
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lations for permit application for storm water associated with industrial activity. Under the NPDES program, States are 
able to promulgate more rigorous requirements. However a minimum level of control is required under Federal law. 
One commenter also indicated that a State's sludge land application sites must follow a well defined plan to ensure there 
is no sludge related runoff. Notwithstanding that a State may require storm water controls for sludge land applications, 
as noted above, EPA is required to promulgate regulations requiring permit applications from appropriate facilities. 
EPA views facilities such as waste treatment plants that engage in on-site sludge composting, storage of chemicals such 
as ferric chloride, alum, polymers, and chlorine, and which may experience spills and bubbleovers are suitable candi-
dates for storm water permits. Facilities using such materials are not characteristic of commercial or retail activities. Use 
and storage of chemicals and the production of material such as sludge, with attendant heavy metals and organics, is 
activity that is industrial in nature. The size and scope of activities at the facility will determine the extent to which such 
activities are undertaken and such materials used and produced at the facility. Accordingly, EPA believes limiting the 
facilities covered under this category to those of 1.0 mgd and those covered under the industrial pretreatment program is 
appropriate. 

To the extent that permit applicants are already required to employ certain management practices regarding storm 
water, these may be incorporated into permits and permit conditions issued by Federal and State permitting authorities. 
EPA has selected facilities identified under 40 CFR part 501 (i.e. those with a design flow of 1.0 mgd or more or those 
required to have an approved pretreatment program) since these facilities will have largest contribution of industrial 
process discharges. Sludge from such facilities will contain higher concentrations of heavy metal and organic pollutants. 

One commenter stated that sludge disposal is a public activity that should be addressed in a public facility's storm 
water management program under a municipal storm water management program. EPA disagrees. Industrial facilities, 
whether publicly owned or not, are required to apply for and obtain permits when they are designated as industrial activ-
ity. 

Another comment stated that a permit should not be required for facilities that collect all runoff on site and treat it 
at the same POTW. EPA believes that a permit application should be required from such facilities. However, the above 
practice can be incorporated as a permit condition for such a facility. One commenter stated storm water from sludge 
and chemical handling areas can be routed through the headworks of the POTW. The agency agrees that this may be an 
appropriate management practice for POTWs as long as other NPDES regulatory requirements are fulfilled with regard 
to POTWs. 

(x) Construction activities, including clearing, grading and excavation activities except operations that result in the 
disturbance of less than five acre total land area which are not part of a larger common plan of development or sale.  
EPA addresses whether these facilities should be covered by today's rule in section VI.F.8. 

The December 7, 1988, proposal also requested comments on including the following other categories of discharg-
es in the definition of industrial activities: (xii) Automotive repair shops classified as Standard Industrial Classification 
751 or 753; (xiii) Gasoline service stations classified as Standard Industrial Code 5541; (xiv) Lands other than POTW 
lands (offsite facilities) used for sludge management; (xv) Lumber and building materials retail facilities classified as 
Standard Industrial Classification 5211; (xvi) Landfills, land application sites, and open dumps that do not receive in-
dustrial wastes and that are subject to regulation under subtitle D of RCRA; (xvii) Facilities classified as Standard In-
dustrial Classification 46 (pipelines, except natural gas), and 492 (gas production and distribution); (xviii) Major electri-
cal powerline corridors. 

EPA received numerous comments on whether to require permit applications for these particular facilities. The De-
cember 7, 1988, proposal reflected EPA's intent not to require permits for these facilities, but rather to address these 
facilities in the two studies required by CWA sections 402(p)(5) and (6). After reviewing the comments on this issue, 
EPA believes that these facilities should be addressed under these sections of the CWA. Most of these facilities are clas-
sified as light commercial and retail business establishments, agricultural, facilities where residential or domestic waste 
is received, or land use activities where there is no manufacturing. It should be noted that although EPA is not requiring 
the facilities identified as categories (xii) to (xviii), in the December 7, 1988, proposal to apply for a permit application 
under this rulemaking, such facilities may be designated under section 402(p)(2)(E) of the CWA. 

Three commenters recommended that EPA clarify that non-exempt Department of Energy and Department of De-
fense facilities should be covered by the storm water regulation. The regulation clearly states that Federal Facilities that 
are engaged in industrial activity (i.e. those activities in ß 122.26(b)(14)(i)-(xi)) are required to submit permit applica-
tions. Those applying for permits covering Federal facilities should consult the Standard Industrial Classifications for 
further clarification. 
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One commenter questioned how EPA intended to regulate municipal facilities engaged in industrial activities. Mu-
nicipal facilities that are engaged in the type of industrial activity described above and which discharge into waters of 
the United States or municipal separate storm sewer systems are required to apply for permits. These facilities will be 
covered in the same manner as other industrial facilities. The fact that they are municipally owned does not in any way 
exclude them from needing permit applications under this rulemaking. 

One commenter suggested exempting those facilities that have total annual sales less than five million dollars or 
occupy less than five acres of land. Another commenter thought that all minor permittees should be exempt. EPA be-
lieves that the quality of storm water and the extent to which discharges impact receiving water is not necessarily related 
to the size of the facility or the dollar value of its business. What is important in this regard, is the extent to which steps 
are taken at facilities to curb the quantity and type of material that may pollute storm water discharges from these facili-
ties. Therefore EPA has not excluded facilities from permitting on such a basis. This same commenter stated that the 
proposed rules should not address facilities with multiple functions (industrial and retail). EPA disagrees. If a facility 
engages in activity that is defined in paragraphs (i) through (xi) above, it is required to apply for a permit regardless of 
the fact that it also has a retail element. Such facilities need only submit a permit application for the industrial portion of 
the facility (as long as storm water from the non-industrial portion is segregated, as discussed above). This commenter 
also felt that more studies needed to be undertaken to determine the best way to regulate industries. EPA agrees that 
storm water problems need further study and for that reason EPA has devoted substantial manpower and resources to 
complete comprehensive studies under section 402(p)(5), while also addressing industrial sources that need immediate 
attention under this rulemaking. 

One commenter requested that EPA give examples of storm water discharges from each of the facilities that have 
been designated for submitting permit applications. Agency believes that this is unnecessary and impractical since every 
facility, regardless of the type of industry, will have different terrain, hydrology, weather patterns, management practic-
es and control techniques. However, EPA intends to issue guidance on filing permit applications for storm water dis-
charges from industrial facilities which details how an industry goes about filing an industrial permit and dealing with 
storm water discharges. 

Today's rulemaking for storm water discharges associated with industrial activity at ß 122.26(c)(1)(i) includes spe-
cial conditions for storm water discharges originating from mining operations, oil or gas operations (ß 122.26(c)(1)(iii)), 
and from the construction operations listed above (ß 122.26(c)(1)(ii)). These requirements are discussed in more detail 
in section VI.F.7 and section VI.F.9 of today's notice. 

3. Individual Application Requirements 

Today's rule establishes individual and group permit application requirements for storm water discharges associated 
with industrial activity. These requirements will address facilities precluded from coverage under the general permits to 
be proposed and promulgated by EPA in the near future. EPA considers it necessary to obtain the information required 
in individual permit applications from certain facilities because of the nature of their industrial activity and because of 
existing institutional mechanisms for issuing and tracking NPDES permits. Furthermore, some States will not have gen-
eral permitting authority. Facilities located in such States will be required to submit individual applications or partici-
pate in a group application. The following response to comments received on these requirements pertains to these facili-
ties. 

Under the September 26, 1984, regulation operators of Group I storm water discharges were required to submit 
NPDES Form 1 and Form 2C permit applications. In response to post-regulation comments received on that rule, EPA 
proposed new permit application requirements (March 7, 1985, (50 FR 9362) and August 12, 1985, (50 FR 32548)) 
which would have decreased the analytical sampling requirements of the Form 2C and provided procedures for group 
applications. Passage of the WQA in 1987 gave the EPA additional time to consider the appropriate permit application 
requirements for storm water discharges. On December 7, 1988, application requirements were proposed and numerous 
comments were received. Based upon these comments, modifications and refinements have been made to the industrial 
storm water permit application. 

Some commenters expressed the view that the permit application requirements are too burdensome, require too 
much paperwork, are of dubious utility, and focus too greatly on the collection of quantitative data. EPA disagrees. In 
comparison to prior approaches for permitting storm water discharges and other existing permitting programs, EPA has 
streamlined the permit application process, limited the quantitative data requirements, and required narrative infor-
mation that will be used to determine permit conditions that relate to the quality of storm water discharge. To the extent 
that EPA needs non-quantitative information to develop appropriate permit conditions, EPA disagrees with the view of 
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some commenters that the information required is excessive. In response to comments on earlier rulemakings and a 
comment received on the December 7, 1988, proposal (stressing that the emphasis should be on site management, rather 
than monitoring, sampling, and reporting) EPA has shifted the emphasis of the permit application requirements for 
storm water discharges associated with industrial activity from the existing requirements for collection of quantitative 
data (sampling data) in Form 2C towards collection of less quantitative data supplemented by additional information 
needed for evaluation of the nature of the storm water discharges. 

The permit application requirements proposed for storm water discharges reduce the amount of quantitative data 
required in the permit application and exempt discharges which contain entirely storm water (i.e. contain no other dis-
charge that, without the storm water component, would require an NPDES permit), from certain reporting requirements 
of Form 2C. The proposed modifications also would exempt applicants for discharges which contain entirely storm wa-
ter from several non-quantitative information collection provisions currently required in the Form 2C. The proposed 
modifications would rely more on descriptive information for assessing impacts of the storm water discharge. One 
commenter proposed that information that the applicant has submitted for other permits be incorporated by reference 
into the storm water permit application. EPA disagrees that incorporation by reference is appropriate. The permitting 
authority will need to have this information readily available for evaluating permit application and permit conditions. 
Furthermore, EPA feels that the applicant is in the best position to provide the information and verify its accuracy. 
However, if the applicant has such information and it accurately reflects current circumstances, then the applicant can 
rely on the information for meeting the information requirements of the application. Another commenter suggested that 
EPA should only require the information in ß 122.26(c)(1) (A) and (B) (i.e., the requirement for a topographic map in-
dicating drainage areas and estimate of impervious areas and material management practices). As explained in greater 
detail below, EPA is convinced that some quantitative data and the other narrative requirements are necessary for de-
veloping appropriate permit conditions. 

Form 2F addressing permit applications for storm water discharges associated with industrial activity is included in 
today's final rule. A complete permit application for discharges composed entirely of storm water, will be comprised of 
Form 2F and Form 1. Operators of discharges which are composed of both storm water and non-storm water will sub-
mit, where required, a Form 1, an entire Form 2C (or Form 2D) and Form 2F when applying. In this case, the applicant 
will provide quantitative data describing the discharge during a storm event in Form 2F and quantitative data describing 
the discharge during non-storm events in Form 2C. Non-quantitative information reported in the Form 2C will not have 
to be reported again in the Form 2F. 

Under today's rule, Form 2F for storm water discharges associated with industrial activity would not require the 
submittal of all of the quantitative information required in Form 2C, but would require that quantitative data be submit-
ted for: 

 -- Any pollutant limited in an effluent guideline for an industrial applicant's subcategory; 

 -- Any pollutant listed in the facility's NPDES permit for its process wastewater; 

 -- Oil and grease, TSS, COD, pH, BOD5, total phosphorus, total Kjeldahl nitrogen; nitrate plus nitrite nitrogen; 
and 

 -- Any information on the discharge required under 40 CFR 122.2l(g)(7) (iii) and (iv). 

In order to characterize the discharge(s) sampled, applicants need to submit information regarding the storm 
event(s) that generated the sampled discharge, including the date(s) the sample was taken, flow measurements or esti-
mates of the duration of the storm event(s) sampled, rainfall measurements or estimates from the storm event(s) which 
generated the sampled runoff, and the duration between the storm event sampled and the end of the previous storm 
event. Information regarding the storm event(s) sampled is necessary to evaluate whether the discharge(s) sampled was 
generally representative of other discharges expected to occur during storm events and to characterize the amount and 
nature of runoff discharges from the site. 

One commenter stated that the quantitative information should be limited to those pollutants that are expected to be 
known to the applicant. EPA believes this would be inappropriate since there will be no way of determining initially 
whether these pollutants are present despite the expectations of the applicant.  Once the data is provided, permits can be 
drafted which address specific pollutants. This rulemaking requires that the applicant test for oil and grease, COD, pH, 
BOD5, TSS, total Kjeldahl nitrogen, nitrate plus nitrite nitrogen and total phosphorus.  Oil and grease and TSS are a 
common component of storm water and can have serious impacts on receiving waters. Oxygen demand (COD and 
BOD5) will help the permitting authority evaluate the oxygen depletion potential of the discharge. BOD5 is the most 
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commonly used indicator of potential oxygen demand. COD is considered a more inclusive indicator of oxygen de-
mand, especially where metals interfere with the BOD5 test. The pH will provide the permitting authority with im-
portant information on the potential availability of metals to the receiving flora, fauna and sediment. Total Kjeldahl ni-
trogen, nitrate plus nitrite nitrogen and total phosphorus are measures of nutrients which can impact water quality. Be-
cause this data is useful in developing appropriate permit conditions, EPA disagrees with the argument made by one 
commenter that quantitative data requirements should be a permit condition and not part of the application process. 

In the proposed rule, the Agency used total nitrogen as a parameter. This has been changed to total Kjeldahl nitro-
gen and nitrate plus nitrite nitrogen for clarity. 

Today's rule defines sampling at industrial sites in terms of sampling for those parameters that have effluent limits 
in existing NPDES permits, as well as for any other conventional or nonconventional parameter that might be expected 
to be found at the outfall. Comments on the appropriateness of the defined parameters were solicited by the proposal. 
Numerous commenters maintained that either the parameter list be made industry specific, or that pollutant categories 
not detected in the initial screen be exempted from further testing. Some suggested that only conventional pollutants, 
inorganics, and metals be sampled unless reason for others is found. 

In terms of specific water quality parameters, it was recommended that surfactants not be tested for unless foam is 
visible. One commenter also suggested that fecal coliform sampling is inappropriate for industrial permits applications.  
One commenter favored testing for TOC instead of VOC. In response, VOC has been eliminated from the list of param-
eters because it will not yield specific usable data. VOC is not specifically required in any sampling in today's rule, ex-
cept where priority pollutant scans are required. 

Some recommended that procedures be modified to facilitate quicker, less expensive lab analyses. Concern was al-
so raised that industry might be required to collect its own rainfall data if there is no nearby observation station. Some 
commenters stated that EPA should not allow automatic sampling for either biological or oil and grease sampling due to 
the potential for contamination in sampling equipment. 

In response, EPA believes that the sampling requirements for industry in today's rule are reasonable and not bur-
densome.  These requirements address parameters that have effluent limits in existing NPDES permits, as well as for 
any other conventional or nonconventional parameter that might be expected to be found at the applicants outfall. Under 
this procedure both industry-specific and site-specific contaminants are already identified in the existing permit. Wheth-
er all these parameters need to be made a part of any discharge characterization plans, under the terms of the permit, 
will be a case-by-case determination for the permitting authority. EPA maintains that the test for surfactants (if in efflu-
ent guidelines or in the facility's NPDES permit for process water) is justifiable even when a foam is not obvious at the 
outfall. The presence of detergents in storm water may be indicated by foam, but the absence of foam does not indicate 
that detergents are not present. 

EPA requested comments on fecal coliform as a parameter.  Fecal coliform was included on the list as an indicator 
of the presence of sanitary sewage. In large concentrations, fecal coliform may be an effective indicator of sanitary sew-
age as opposed to other animal wastes. EPA believes that sanitary cross connections will also be found at industrial fa-
cilities.  Furthermore, the test for fecal coliform is an inexpensive test and its inclusion or exclusion should make little 
impact financially on the individual application costs. Sampling for volatile organic carbon shall be accomplished when 
required, as it is an appropriate indicator of industrial solvents and organic wastes. 

In response to comments, EPA acknowledges that there are certain pollutants that are capable of leaving residues in 
automatic sampling devices that will potentially contaminate subsequent samples. In these cases, such as for biological 
monitoring, if such a problem is perceived to exist and it is expected that the contaminant will render the subsequent 
samples unusable, manual grab samples may be needed. This would include grab samples for pH, temperature, cyanide, 
total phenols, residual chlorine, oil and grease, fecal coliform, and fecal streptococcus. EPA is not disallowing the use of 
automatic sampling because of possible contamination, as this type of sampling may be the best method for obtaining 
the necessary samples from a selected storm events. 

In addition to the conventional pollutants listed above, this final rule requires applicants, when appropriate, to sam-
ple other pollutants based on a consideration of site-specific factors. These parameters account for pollutants associated 
with materials used for production and maintenance, finished products, waste products and non-process materials such 
as fertilizers and pesticides that may be present at a facility. Applicants must sample for any pollutant limited in an ef-
fluent guideline applicable to the facility or limited in the facility's NPDES permit. These pollutants will generally be 
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associated with the facility's manufacturing process or wastes. Other process and non-process related pollutants, will be 
addressed by complying with the requirements of 40 CFR 122.21(g)(7) (iii) and (iv). 

Section 122.21(g)(7)(iii) requires applicants to indicate whether they know or have reason to believe that any pollu-
tant listed in Table IV (conventional and nonconventional pollutants) of appendix D to 40 CFR part 122 is discharged. 
If such a pollutant is either directly limited or indirectly limited by the terms of the applicant's existing NPDES permit 
through limitations on an indicator parameter, the applicant must report quantitative data.  For pollutants that are not 
contained in an effluent limitations guideline, the applicant must either report quantitative data or describe the reasons 
the pollutant is expected to be discharged.  With regard to pollutants listed in Table II (organic pollutants) or Table III 
(metals, cyanide and total phenol) of appendix D, the applicant must indicate whether they know or have reason to be-
lieve such pollutants are discharged from each outfall and, if they are discharged in amounts greater than 10 parts per 
billion (ppb), the applicant must report quantitative data. An applicant qualifying as a small business under 40 CFR 
122.21(g)(8), (e.g., coal mines with a probable total annual production of less than 100,000 tons per year or, for all other 
applicants, gross total annual sales averaging less than $100,000 per year (in second quarter 1980 dollars)), is not re-
quired to analyze for pollutants listed in Table II of appendix D (the organic toxic pollutants). 

Section 122.21(g)(7)(iv) requires applicants to indicate whether they know or have reason to believe that any pollu-
tant in Table V of appendix D to 40 CFR part 122 (certain hazardous substances) is discharged. For every pollutant ex-
pected to be discharged, the applicant must briefly describe the reasons the pollutant is expected to be discharged and 
report any existing quantitative data it has for the pollutant. 

When collecting data for permit applications, applicants may make use of 40 CFR 122.2l(g)(7), which provides that 
"when an applicant has two or more outfalls with substantially identical effluents, the Director may allow the applicant 
to test only one outfall and report that the quantitative data also applies to the substantially identical outfalls." Where the 
facility has availed itself of this provision, an explanation of why the untested outfalls are "substantially identical" to 
tested outfalls must be provided in the application. Where the amount of flow associated with the outfalls with substan-
tially identical effluent differs, measurements or estimates of the total flow of each of the outfalls must be provided. 
Several commenters stated that the time and expense associated with sampling and analysis would be saved if the appli-
cant was able to pick substantially identical outfalls without prior approval of the permitting authority. EPA disagrees 
that this would be an appropriate devolution of authority to the permit applicant. The permitting authority needs to en-
sure that these outfalls have been grouped according to appropriate criteria (for example do the outfalls serve similar 
drainage areas at the facility). Furthermore, EPA is not requiring that the permit applicant engage in sampling to 
demonstrate that the outfalls are indeed substantially identical, because that would of course defeat the purpose of ß 
122.21(g)(7).  The procedure for establishing identical outfalls is not that onerous and provides a means for industry to 
save substantially on time and resources for sampling. 

EPA proposed and requested comment on a requirement that the facility must sample a storm event that is typical 
for the area in terms of duration and severity. The storm event must be greater than 0.1 inches and must be at least 96 
hours from the previously measurable (greater than 0.1 inch rainfall) storm event. In general, variance of the parameters 
(such as the duration of the event and the total rainfall of the event) should not exceed 50 percent from the parameters of 
the average rainfall event in that area. EPA also requested comments on addressing snow melt events under this defini-
tion. 

Commenters stated that: median or average rainfall is not an acceptable approach; the minimum depth and duration 
of rainfall must be specified; the allowable 50% variation is questionable; the total depth of the storm is irrelevant; and 
the storm should be viewed based on the average intensity of the storm. One commenter suggested that using the medi-
an rainfall event would be a better approach than the average rainfall event. 

Others insisted that "representative" or typical storms do not exist in semi-arid climates and that representative rain-
fall must be site-specific (regional) and seasonal. Several commenters contended that the requirement for 96 dry hours 
between events is not acceptable, with 48 and 72 hours identified as possible alternatives. 

One commenter believed that a typical standard design storm, such as the 1-year, 24-hour, or 10-year, 1-hour, 
would be preferable. Another commenter felt that the storm event should be based on the rainfall required to generate a 
minimum discharge level. One commenter questioned whether the storm is to be sampled at all sites simultaneously. 

To clarify its decision on what storm event should be sampled, EPA notes that its selection of the storm event con-
siders both regional and seasonal variation of precipitation.  This is evidenced in the rule with regard to sites in the mu-
nicipal application (three events sampled), and in the requirements for industrial group applications (a minimum of two 
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applicants, or one applicant in groups of less than 10, to be represented in each precipitation zone (see section VI.F.4 
below). 

The definition of a 0.1 inch minimum was determined by NURP and other studies to be the minimum rainfall depth 
capable of producing the rainfall/runoff characteristics necessary to generate a sufficient volume of runoff for meaning-
ful sample analysis. EPA believes by requiring the average storm to be used as the basis for sampling that depth, dura-
tion, and therefore average rainfall intensity are being regionally defined. The Agency has also added the option of us-
ing the median rainfall event instead of the average. The potential for monitoring events that may not meet this specifi-
cation should be minimized by allowing the proposed 50 percent variation in rainfall depth and/or duration from event 
statistics. However, the 50 percent variation need only be met when possible. Further, there is flexibility in the rule 
where the Director may allow or establish site specific requirements such as the minimum duration between the previ-
ous measurable storm event and the storm event sampled, the amount of precipitation from the storm event to be sam-
pled, and the form of precipitation sampled (snowmelt or rainfall). If data is obtained from a rain event that does not 
meet the criteria above, the Director has the discretion to accept the data as valid. 

The December 7, 1988, proposal called for a 96-hour period between events of measurable rainfall, here defined as 
0.1 inch, which provided a four day minimum for the accumulation of pollutants on the surface of the outfalls' tributary 
areas. The key word in the definition is "measurable", which means that the 96-hour period did not necessarily have to 
be dry, only that no cleansing rainfall (i.e. 0.1 inch rain event) has occurred. However, after reviewing comments on this 
issue EPA has decided to change the period to 72 hours. Many commenters indicated that 96 hours is too restrictive and 
that securing a sample under such circumstances would be unnecessarily difficult. EPA agrees that the quality or repre-
sentativeness of the sample would not be adversely affected by this change. 

EPA does not agree with comments that the requirement of a particular "design" storm would be appropriate. Many 
commenters have expressed concern that they might sample an event not meeting the requirements for industrial group 
applications as defined. Because there is no way to know with sufficient certainty beforehand that an upcoming event 
will approximate a one-year, twenty-four hour storm, many events would be unnecessarily sampled before this event is 
realized. 

EPA does not intend that a municipality or industry be required to sample all required outfalls for a single storm. 
This would represent a unmanageable investment in equipment and manpower. In some areas, it may be necessary to 
sample multiple sites for a single event due to the irregularity of rainfall, but not all sites. 

EPA described parameters for selecting storm events for sampling of municipal and industrial outfalls in the De-
cember 7, 1988, proposal. EPA has received several comments regarding the problems that rainfall measurement in 
general presents. A recurring comment relative to reporting rainfall, and in verifying that the storm itself is representa-
tive, deals with the spatial distribution of rainfall. The rainfall measured at an airport does not always represent rainfall 
at the site, particularly in summer months when thunderstorms are prevalent. One commenter stated that it would be 
easier to base the selected storm on either a minimum discharge, or on a discharge duration other than on the total pre-
cipitation, because these parameters are easily measured at the site and are not dependent on the airport gauges receiv-
ing the same rainfall as the site. A few commenters questioned how to determine typical storm characteristics. One 
commenter advised that NOAA rainfall reporting stations provide data that represent only daily rainfall totals, not storm 
event data. One commenter pointed out that the time frame of the sampling requirement does not consider that a particu-
lar region may be in the midst of a multi-year drought cycle, and that what little rainfall occurs may have uncharacteris-
tically high levels of pollutants. 

The type of rain event sampled is an important parameter in any attempt to characterize system-wide loads based on 
the sampling results. Rainfall gauges that report only event total depth will provide the information necessary to charac-
terize most events, provided that a reasonable estimate of the event duration can be made. If simulation models are to be 
used in estimating system-wide loads, rainfall measurement based on time and depth of rainfall will be needed. If the 
recording stations are not believed to accurately reflect this distribution, then the data will need to be collected by the 
applicant at a location central to the tributary area of the outfall. 

The rainfall data collected by NOAA are in most cases available in the form of hourly rainfall depths. This infor-
mation can be analyzed to develop characteristic storm depths and durations. In some cases, this information has already 
been analyzed for many long term reporting stations by various municipalities, states, and universities. The results of 
these investigations should be available to the applicants. 
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EPA realizes that prolonged rainless periods occur for both semi-arid areas and areas experiencing droughts and 
that the first storm after a prolonged dry period may well not be representative of "normal" runoff conditions. In order 
for the appropriate system-wide characterization of loads to be made, data must be collected. With regard to the munici-
pal permit application, today's rule states that runoff characterization data will be collected during three events at from 
five to ten sites. The rule gives the Director the flexibility of modifying these requirements. 

EPA has defined the parameters for selecting the storm event to be sampled such that at the discretion of the Direc-
tor, seasonal, including winter, sampling might be required. EPA has received several comments regarding the problems 
that snowmelt sampling may present. Several commenters are opposed to monitoring of snowmelt events. The reasons 
cited include equipment problems and the unreasonableness of expecting this sampling, because of temperatures and the 
time required for personnel to be waiting for events. A few comments addressed the issues of snow pack depth, ambient 
temperature, and solar radiation levels, and that the snow pack may filter suspended solids or refreeze such that final 
melting is uncharacteristically over-polluted relative to normal conditions. Another commenter contended that it is im-
possible to manage the melting process and therefore unreasonable to expect controls to be implemented relative to 
snowmelt. In essence, it is contended that there is no first discharge unless the snow pack depth is low and melts quick-
ly. 

A few commenters favor monitoring snowmelt, for precisely the same reason that most oppose it: that the runoff 
from snowmelt is the most polluted runoff generated in some areas on an annual basis. Where this is the case, sampling 
snowmelt should be undertaken in order to accurately assess impacts to receiving streams. EPA is confident that in areas 
where automated sampling cannot be relied upon, grab sampling can probably be performed because the nature of the 
snowmelt process tends to make the timing of samples less of a problem when compared to typical rainfall events. EPA 
disagrees that management practices, either at industrial facilities or with regard to municipalities, cannot address 
snowmelt. Some areas may need to reassess their salt application procedures. In addition retention and detention devices 
may address snowmelt, as well as erosion controls at construction sites. Thus, obtaining samples of snowmelt is appro-
priate to allow development of such permit conditions. 

Today's rule also modifies the Form 2C requirements by exempting applicants from the requirements at ß 
122.21(g)(2) (line drawings), (g)(4) (intermittent flows), (g)(7) (i), (ii), and (v) (various sampling requirements to char-
acterize discharges) if the discharge covered by the application is composed entirely of storm water. Permit applications 
for discharges containing storm water associated with industrial activity would require applicants to provide other non-
quantitative information which will aid permit writers to identify which storm water discharges are associated with in-
dustrial activity and to characterize the nature of the discharge. 

Numerous comments were received regarding the requirement to submit a topographic map and site drainage map. 
Many of these comments offered alternatives to EPA's proposal. Two commenters suggested that a simple sketch of the 
site would be sufficient.  Two commenters stated that one or the other should be adequate.  One commenter believed 
that the drainage map was a good idea, but that the topographic map should be optional. Several commenters submitted 
that a topographic map was sufficient and that only SPCC plans or SARA submittals should supplement that. Another 
commenter argued that information relating to the location of the nearest surface water or drinking wells would be suf-
ficient.  Other commenters believed that a drainage map alone would indicate all relevant site specific information. Nu-
merous commenters expressed concern that the drainage area map would be too detailed and that one which depicts the 
general direction of flow should be sufficient. Clarification was requested on whether the final rule would require the 
location of any drinking water wells. One commenter stated that a U.S.G.S. 7.5 quadrangle map will not illustrate drain-
age systems in all cases, and that therefore the requirement should be optional. 

Several commenters agreed with EPA's proposal. One commenter maintained that drainage maps should be re-
quired from developments greater than three acres and from all individual applicants. Several commenters agreed with 
EPA's proposal that both maps should be provided, with arrows indicating site drainage and entering and leaving points. 
It was advised that drainage maps are useful in locating sources of storm water contamination, and it is useful to identify 
areas and activities which require source controls or remedial action. One commenter recommended that the map should 
extend far enough offsite to demonstrate how the privately owned system connects to the publicly owned system. 

After considering the merits of all the comments and the reasons supporting EPA's proposal, EPA is convinced that 
a topographic map and a site drainage map are necessary components of the industrial application. Existing permit ap-
plication regulations at 40 CFR 122.21(f)(7) require all permit applicants to submit as part of Form 1 a topographic map 
extending one mile beyond the property boundaries of the source depicting: the facility and each intake and discharge 
structure; each hazardous waste treatment, storage, or disposal facility; each well where fluids from the facility are in-
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jected underground; and those wells, springs, other surface water bodies, and drinking water wells listed in the map area 
in public records or otherwise known to the applicant within one-quarter mile of the facility property boundary. (See  47 
FR 15304, April 8, 1982.) However, as indicated by the comments the information provided under ß 122.21(f)(7) is 
generally not sufficient by itself for evaluating the nature of storm water discharges associated with industrial activity. 

As stated in comments, a drainage map can provide more important site specific information for evaluating the na-
ture of the storm water discharge in comparison to existing requirements, which require a larger map with only general 
information. The volume of a storm water discharge and the pollutants associated with it will depend on the configura-
tion and activities occurring at the industrial site. One commenter suggested that it would be appropriate to submit an 
aerial photograph of the site with all the topographic and drainage information superimposed on the photograph. EPA 
agrees that this may be an appropriate method of providing this information. EPA is not requiring a specific format for 
submitting this information. 

EPA is also requiring that a narrative description be submitted to accompany the drainage map. The narrative will 
provide a description of on-site features including: existing structures (buildings which cover materials and other mate-
rial covers; dikes; diversion ditches, etc.) and non-structural controls (employee training, visual inspections, preventive 
maintenance, and housekeeping measures) that are used to prevent or minimize the potential for release of toxic and 
hazardous pollutants; a description of significant materials that are currently or in the past have been treated, stored or 
disposed outside; and the method of treatment, storage or disposal used. The narrative will also include: a description of 
activities at materials loading and unloading areas; the location, manner and frequency in which pesticides, herbicides, 
soil conditioners and fertilizers are applied; a description of the soil; and a description of the areas which are predomi-
nately responsible for first flush runoff. This requirement is unchanged from the proposal. 

Some commenters believed that information on pesticides, herbicides, and fertilizers and similar products is irrele-
vant, incidental to the facility's production activities, and should not be addressed by this rulemaking. EPA disagrees. 
As these materials are applied outside and hence subject to storm events, they are significant sources of pollutants in 
storm water discharges whether applied in residential or industrial settings. By providing this information in the permit 
application the permit writer will be able to determine whether such activity is associated with industrial activity and the 
subject of appropriate permit conditions. Nominal or incidental application of these materials at industrial facilities and 
non-detects in sampling of storm water discharges for the permit application will result, in most cases, in these materials 
not being addressed specifically in storm water permits. 

Today's rule also requires that permit applicants for storm water discharges associated with industrial activity certi-
fy that all of the outfalls covered in the permit application have been tested or evaluated for non-storm water discharges 
which are not covered by an NPDES permit. (The applicant need not test for nonstorm water if the certification of the 
plant storm water discharges can be evaluated through the use of schematics or other adequate method). Section 405 of 
the WQA added section 402(p)(3)(B)(ii) to the CWA to require that permits for municipal separate storm sewers effec-
tively prohibit non-storm water discharges to the storm sewer system. As discussed in part VI.F.7.b of today's preamble, 
untreated non-storm water discharges to storm sewers can create severe, wide-spread contamination problems and re-
moving such discharges presents opportunities for dramatic improvements in the quality of such discharges. Although 
section 402(p)(3)(B)(ii) specifically addresses municipal separate storm sewers, EPA believes that illicit non-storm wa-
ter discharges are as likely to be mixed with storm water at a facility that discharges directly to the waters of the United 
States as it is at a facility that discharges to a municipal storm sewer. Accordingly, EPA feels that it is appropriate to 
consider potential non-storm water discharges in permit applications for storm water discharges associated with indus-
trial activity. The certification requirement would not apply to outfalls where storm water is intentionally mixed with 
process waste water streams which are already identified in and covered by a permit. 

This rulemaking requires applicants for individual permits to submit known information regarding the history of 
significant spills at the facility. Several commenters indicated that the extent to which this information is required 
should be modified. One commenter stated that the requirement should be limited to those spills that resulted in a com-
plaint or enforcement action. EPA disagrees. EPA believes that significant spills at a facility should generally include 
releases of oil or hazardous substances in excess of reportable quantities under section 311 of the Clean Water Act (see 
40 CFR 110.10 and 40 CFR 117.21) or section 102 of CERCLA (see 40 CFR 302.4). Such a requirement is consistent 
with these regulations and the perception that such spills are significant enough to mandate the reporting of their occur-
rence. Some commenters stated that industries have already submitted this information in other contexts and should not 
be required to have to do it again. For the same reason another commenter felt that submittal of this information repre-
sents a waste of manpower and resources. EPA disagrees that requiring this information is unduly burdensome. If this 
information has already been provided for another purpose it follows that it is readily available to the industrial appli-
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cant. Thus, the burden of providing this information cannot be considered undue. Furthermore, the permit authority will 
need to have this available in order to determine which drainage areas are likely to generate storm water discharges as-
sociated with industrial activity, evaluate pollutants of concern, and develop appropriate permit conditions. However, to 
keep this information requirement within reasonable limits and limited to information already available to individual 
facilities, EPA has declined to expand the reporting requirements to spills of other materials, such as food as one com-
menter has suggested. However, EPA has decided to add raw materials used in food processing or production to the list 
of significant materials. Materials such as these may find their way into storm water discharges in such quantities that 
serious water quality impacts occur. These materials may find there way into storm water from transportation vehicles 
carrying materials into the facility, loading docks, processing areas, storage areas, and disposal sites. 

One commenter urged that any information requested should be limited to a period of three years, which is the gen-
eral NPDES records retention requirement under 40 CFR 122.21(p) and 40 CFR 112.7(d)(8). EPA agrees with this 
comment and has limited historical information requirements to the 3 years prior to the date the application is submitted. 
In this manner this regulation will be consistent with records keeping practices under the NPDES and Oil Spill Preven-
tion programs, except sludge programs. 

The December 7, 1988, proposal required the applicant to submit a description of each past or present area used for 
outdoor storage or disposal of significant materials. One commenter felt that the definition of significant material was 
too imprecise. EPA disagrees that the language should be made more precise by delineating every conceivable material 
that may add pollutants to storm water. Rather the definition is broad, to encourage permit applicants to list those mate-
rials that have the potential to cause water quality impacts. Stating what materials are addressed in meticulous detail 
may result in potentially harmful materials remaining unconsidered in permits.  However, EPA has decided to add "fer-
tilizers, pesticides, and raw materials used in the production or processing of food" to the definition in response to the 
comment of one State authority that such materials need to be accounted for due to their potential danger to storm water 
discharge quality. This same commenter recommended that "hazardous chemicals" should be added.  EPA agrees, and 
will delineate those chemicals as "hazardous substances" which are designated under section 101(14) of CERCLA.  
Further clarification has been added by requiring the listing of any chemical the facility is required to report pursuant to 
section 313 of title III of SARA. 

Another commenter felt that EPA should not require information of past storage of significant materials. EPA 
agrees that this proposed requirement is overbroad and has limited the time frame to those materials that were stored in 
areas 3 years or fewer from the date of the permit application. The 3-year limit is consistent with other Agency reporting 
requirements as discussed above. 

One commenter questioned EPA's proposal not to provide for a waiver from the requirement to submit quantitative 
data if the applicant can demonstrate that it is unnecessary for permit issuance. Another commenter said that a waiver is 
inappropriate.  EPA believes relevant quantitative data are essential to the process, but in this rulemaking the number of 
pollutants that must be sampled and analyzed is reduced compared to previous regulations. The proposed requirements 
for quantitative data are limited to pollutants that are appropriate for given site-specific operations, thereby making a 
waiver unnecessary. 

Although the concept of a waiver is attractive because of the perceived potential reduction in burdens for appli-
cants, EPA believes that because the storm water discharge testing requirements have already been streamlined, a waiv-
er would not in practice provide significant reductions in burden for either applicants or permit issuing authorities. Re-
quirements to provide and verify data demonstrating that a waiver is appropriate for a storm water discharge may prove 
to be more of a burden to the applicant and the permitting authorities.  Establishing such a waiver procedure would be 
administratively complex and time-consuming for both EPA and the applicants, without any justifiable benefit. There-
fore, this rulemaking does not include a waiver provision. 

In response to one commenter, EPA wishes to emphasize that if a facility has zero storm water discharge because it 
is discharging to a detention pond only, a permit application is not required. Only those discharges to the waters of the 
United States or municipal systems need submit notifications, individual or group permit applications, or notices of in-
tent where applicable. However, if the detention pond overflows or the discharger anticipates that it may overflow, then 
a permit application should be submitted. 

Two commenters agreed with EPA's proposed requirement to have a description of past and present material man-
agement practices and controls. EPA believes that this is important information directly relating to the quality of storm 
water that can be expected at a particular facility and this requirement is retained in today's rule. However, as with other 
historical information requirements, EPA is limiting past practices to those that occurred within three years of the date 
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that the application is submitted. One commenter argued that past practices should not be considered unless there is 
evidence that past practices cause current storm water quality problems. EPA anticipates that the information submitted 
by the applicant will be used to make this determination and that appropriate permit conditions can be developed ac-
cordingly. 

One commenter requested clarification on the certification requirement that the data and information in the applica-
tion is true and complete to the best of the certifying officer's knowledge. This is a fundamental and integral part of all 
NPDES permit applications. It essentially requires the signatory to assure the permit writer, based upon his or her per-
sonal knowledge, that the information has been submitted without a negligent, reckless, or purposeful misrepresenta-
tion. EPA intends to interpret this requirement in the same manner for storm water applications as other applications. 

4. Group Applications 

Today's final rule provides some industries with the option of participating in a group application, in lieu of submit-
ting individual permits. There are several reasons for the group application. First, the group application procedure pro-
vides adequate information for issuing permits for certain classes of storm water discharges associated with industrial 
activity.  Second, numerous commenters supported the concept of the group application as a way to reduce the costs and 
administrative burdens associated with storm water permit applications. Third, group applications will reduce the bur-
den on the regulated community by requiring the submission of quantitative data from only selected members of the 
group. Fourth, the group application process will reduce the burden on the permit issuing authority by consolidating 
information for reviewing permit applications and for developing general permits suited to certain industrial groups. 
Where general permits are not appropriate or cannot be issued, a group application can be used to develop model indi-
vidual permits, which can significantly reduce the burden of preparing individual permits. 

As noted above in today's preamble, EPA intends to promulgate a general permit that will cover many types of in-
dustrial activity. Industrial dischargers eligible for such permits will generally be required to seek coverage by submittal 
of a notice of intent. Facilities that are ineligible for coverage under the general permit will be required to submit an 
individual permit application or submit a group application. The group application process promulgated today will serve 
as an important component to implement Tier III of EPA's industrial storm water permitting strategy discussed above. 
The general permit which EPA intends to promulgate in the near future shall set forth what types of facilities are eligi-
ble for coverage. 

Some commenters criticized the group application procedure as an abdication of EPA's responsibility to effectively 
deal with pollutants in storm water discharges. One commenter stated that every facility subject to these regulations 
should be required to submit quantitative data. In response EPA believes, as do numerous commenters, that the group 
application procedure is a legitimate and effective way of dealing with a large volume of currently uncontrolled dis-
charges. The only difference between the group application procedure and issuing individual permits based on individu-
al applications is that the quantitative data requirements from individual facilities will be less if certain procedures are 
followed. EPA is convinced that marked improvements in the process of issuing permits will be achieved when these 
procedures are followed. Where the storm water discharge from a particular facility is identified as posing a special en-
vironmental risk, it can be required to submit individual applications and therefore separate quantitative data.  It should 
also be noted that submittal of a group application does not exempt a facility from submitting quantitative data on its 
storm water discharge during the term of the permit. 

The final rule refines and clarifies some of the requirements of the group application approach set forth in the De-
cember 7, 1988 proposal. Several commenters requested that EPA add a provision which would allow a facility that 
becomes subject to the regulations to "add on" to a group application after that group application has already been sub-
mitted. One commenter indicated that some trade associations are prohibited from engaging in an activity which would 
not apply to all its members, and that an "add on" provision was needed in the event such a prohibition was invoked. 
Another commenter noted that where a group is particularly large, for example one that consists of several thousand 
members, that it would be a logistical feat to ensure that all facilities eligible as members of the group are properly iden-
tified and listed on the application within the 120 day deadline for submitting part 1A of the application. 

EPA believes that a group applicant should have a limited ability to add facilities to the group after part 1A has 
been submitted and that a provision which allows a group or group representative an unbridled ability to "add on" is 
impractical for a number of reasons. First, 10% of the facilities must submit quantitative data. Adding facilities after the 
group has been formed and approved would change the number of facilities that have to submit quantitative data on 
behalf of the group.  This would result in an unwarranted administrative burden on the reviewing authority, which is in 
the position of having to examine the quantitative data and determine the appropriateness of group members (and those 
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that are required to submit quantitative data) within 2 months of receiving part 1 of the group application. Further, dur-
ing the permit application process permitting authorities will be developing permit conditions for an identified and pre-
determined group of facilities. Allowing potentially significant numbers of permit applicants to suddenly inject them-
selves into a group application could unnecessarily hamper or disrupt the timely development of general and model 
permits. In addition, if a facility were "added on" the number of facilities having to submit quantitative data may drop 
below 10%. Thus the facility desiring to "add on" may be put in the position of having to submit the quantitative data 
themselves, which would clearly defeat the purpose of being a part of the group application. 

Nevertheless, EPA has added a provision to 122.26(e) which enables facilities to add on to a group application at 
the discretion of the EPA's Office of Water Enforcement and Permits, and upon a showing of good cause by the group 
applicant. For the reasons noted above, EPA anticipates this provision will be invoked only in limited cases where good 
cause is shown.  Facilities not properly identified in the group application, and which cannot meet the good cause test 
will be required to submit individual permit applications. EPA will advise such facilities within 30 days of receiving the 
request as to whether the facility may add on. 

However, the "add on" facility must meet the following requirements: The application for the additional facility is 
made within 15 months of the final rule; and the addition of the facility does not reduce the percentage of the facilities 
that are required to submit quantitative data to below 10% unless there are over 100 facilities that are submitting quanti-
tative data. Approval to become part of a group application is obtained from the group or the trade association and is 
certified by a representative of the group; approval for adding on to a group is obtained from the Office of Water En-
forcement and Permits. 

Several commenters stated that the application requirements for groups are so burdensome that the advantages of 
the process are undermined. These concerns are addressed in greater detail below. Among the requirements which 
commenters objected are the requirements to list every group member's company by name and address. EPA is con-
vinced that a condition precedent to approving a group application is at least identifying the members of the group. 
Without such information it would be impossible to determine if all the facilities are sufficiently similar. EPA disagrees 
that industries will be dissuaded from using the group application process because the advantages of the process are 
undermined. Although commenters perceived many burdens associated with individual permit applications, by far the 
most significant burden identified by the comments is the requirement for obtaining and submitting quantitative data. 
The group application significantly reduces this burden by requiring only 10% of the facilities to submit quantitative 
data if the number in the group is over 100. If the number in the group is over 1000, then only 100 of the facilities need 
submit quantitative information. If group applicants develop cost sharing procedures to reduce the financial and admin-
istrative burdens of submitting quantitative data, it is evident that utilizing the group application could save industries as 
much as 90% on the most economically burdensome aspect of the application. 

Several commenters perceived that the group application procedure did not offer them significant savings because 
under the proposal their particular industry would only be required to test for COD, BOD5, pH, TSS, oil and grease, 
nitrogen, and phosphorous. These commenters stated that sampling for these pollutants is not particularly expensive. 
EPA believes that even if a group is required only to submit minimal quantitative data on particular pollutants, substan-
tial savings can accrue to a particular industry if the group has many members. This is particularly true when the num-
ber of outfalls to be sampled, the information on storm events, and flow measurements are factored into the cost analy-
sis. An additional benefit for members of the group as well as for permit issuing agencies is that the process of develop-
ing a permit, including drafting and responding to public comments on the permit, is consolidated by the group applica-
tion process. Accordingly, it is less resource intensive for the group to work with permit issuance authorities to develop 
well founded permit conditions. 

One commenter raised a concern about the situation where one of the facilities that is designated for submitting 
quantitative data drops out of the group. If this happened, then another facility would have to submit quantitative data. 
In response, EPA notes that one approach would be for the group to have one or two more facilities submit quantitative 
data than needed to avoid problems from such a departure or to account for new additions to the group. Certainly this 
issue goes directly to the facility selection process which is a critical component of the group application; the facilities 
need to be carefully selected and reviewed by the group to prevent such difficulties. 

Several comments indicated a confusion over what facilities are eligible to take advantage of the group application 
procedure. Any industry or facility that is required to submit a storm water permit application under these regulations is 
eligible to participate in a group application. However, whether a facility can obtain a storm water permit under a group 
application procedure will depend upon whether that facility is a member of the same effluent guideline subcategory, or 
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is sufficiently similar to other members of the group to be appropriate for a general permit or individual permit issued 
pursuant to the group application. Accordingly, group applications are not limited to national trade associations. The 
agency believes that the language in ß 122.26(c)(2) adequately addresses these concerns. The process does not prohibit 
a particular company with multiple facilities from filing a group application as long as those facilities are sufficiently 
similar. 

One commenter expressed concern that a single company would not be able to take advantage of the group applica-
tion benefits unless the company had more than ten facilities. Under such circumstances the company would have to 
become integrated with a larger group of facilities owned by other companies in order to take advantage of the benefits 
afforded by the group application procedure. In response, the Agency is providing for a group application of between 
four and ten members, however at least half the facilities must submit data. One commenter stated that the number of 
facilities required to submit quantitative data should be determined on a case by case basis. EPA believes that 10 per-
cent for groups with over ten members will be easiest to implement for both industry and EPA, and will ensure that ad-
equate representative quantitative data are obtained so that meaningful determinations of facility similarity can be made 
and appropriate permit conditions in general or model permits can be developed. 

Another commenter suggested that one facility with a multitude of storm water discharge points should be able to 
use the group permit application to reduce the amount of quantitative data that it is required to submit. This is an accu-
rate observation but only to the extent that the facility combines with several other facilities to form a group, in which 
case only 10% of the facilities need submit quantitative data. The group application procedure in today's rule is de-
signed for use by multiple facilities only. However, if an individual facility has 10 outfalls with ten substantially identi-
cal effluents the discharger may petition the Director to sample only one of the outfalls, with that data applying to the 
remaining outfalls.  See ß 122.21(g)(7). Thus, existing authority already allows for a "group-like" process for sampling 
a subset of storm water outfalls at a single facility. 

Concern was expressed that the spill reporting requirement from each facility in part 1B would preclude any group 
from demonstrating that the facilities sampled are "representative," because the incidence of past spills is very site-
specific. EPA notes that since it has dropped the part 1B requirements for other reasons discussed below, this comment 
is now moot. 

Numerous commenters noted that if a facility is part of a group application and is subsequently rejected as a group 
applicant, such an entity would not have a full year to submit an individual permit application. EPA agrees that this is a 
significant concern. Accordingly, those facilities that apply as a member of a group application will be afforded a full 
year from the time they are notified of their rejection as a member of the group to file an individual application. EPA 
notes that it intends to act on group application requests within 60 days of receipt; thus this approach will only provide 
facilities that are rejected from a group application a short extension of the deadline for other individual applications. 

One commenter complained that the cost of defending a group's choice of representative facilities may exceed the 
cost of submitting an individual permit application, thereby reducing the incentive to apply as group. The agency antici-
pates that the selection process will be one open to negotiation between the affected parties and one that will end in a 
mutually satisfactory group of facilities. It is the intent of EPA to reduce the costs of submitting a permit application as 
much as possible, while providing adequate information to support permitting activities. 

Another commenter argued that the use of model permits will create a disincentive for participating in a group be-
cause model permits may be used by the permit issuing authority to issue individual permits for discharges from similar 
facilities that did not participate in the group application. EPA does not agree. The benefit of applying as a group appli-
cant is to take advantage of reduced representative quantitative data requirements. This incentive will exist regardless of 
whether or how model permits are used. Further, technology transfer can occur during the development of permits based 
on individual applications as well as those based on group applications. 

One commenter suggested moving some of the facility specific information requirements of part 1 of the group ap-
plication to part 2 of the group application in order to provide more incentive to apply as a group. EPA has considered 
this and believes such a change would be inappropriate. Part 1 information will be used to make an informed decision 
about whether individual facilities are appropriate as group members and appropriate for submitting representative 
quantitative data. Furthermore, information burdens from providing site specific factors in part 1 is relatively minimal, 
and the information requirements in the proposed part 1B application have been eliminated. 

One commenter suggested that trade associations develop model permits since they have the most knowledge about 
the characteristics of the industries they represent. As noted above, EPA expects that the industries and trade associa-
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tions will have input, through the permit application process, as to how permit conditions for storm water discharges are 
developed. While the applicant can submit proposed permit conditions with any type of application, EPA however can-
not delegate the drafting of model permits to the permittees. EPA is developing and publishing guidance in conjunction 
with this rulemaking for developing permit conditions. 

One commenter suggested that new dischargers should be able to take advantage of general permits developed pur-
suant to group applications. As with other general permits, EPA anticipates that such discharges will be able to fall 
within the scope of a general permit based on a group application where appropriate. 

One commenter stated that the group application does not benefit municipalities since there is no requirement for 
industrial discharges through municipal sewers to apply for a permit. As noted in a previous discussion, industrial dis-
charges through municipal sewers must be covered by an NPDES permit. Such facilities may avail themselves of the 
group application procedure. Also, municipalities are not precluded from developing a group application procedure un-
der their management plan for industries that discharge into their municipal system, in order to streamline developing 
controls for such industries. 

One industry wanted clarification that facilities located within a municipality would be eligible to participate in a 
group application. All industrial activities required to submit an individual permit are entitled to submit as part of group 
application, except those with existing NPDES permits covering storm water. Those facilities that discharge through a 
municipal separate storm sewer systems required to submit an individual application (because they do not fall within a 
general permit) are not precluded from using the group application procedure if appropriate. 

Other municipalities expressed confusion over the industrial group application concept. The following responds to 
these comments. First, municipalities are not eligible for participation in a group application because the group applica-
tion process is designed for industrial activities. Sampling requirements for municipal permit applications are already 
limited to a small subset of the outfalls from the system, as discussed below. Furthermore, permits for municipal sepa-
rate storm sewer systems will be issued on a system-wide or jurisdiction-wide basis, rather than individually for each 
outfall. Thus, today's regulation already incorporates a "grouplike" permit application process for municipalities. Fur-
thermore, it is highly unlikely that various municipal storm sewer systems would be "substantially similar" enough to 
justify group treatment in the same way as industrial facilities. In response to another comment, this regulation does not 
directly give the municipality enforcement power over members of an industrial group who may be discharging through 
its system. Only the permitting authority and private citizens and organizations (including the municipality acting in 
such a capacity) will have enforcement power over members of the group once permits are issued to those members. 

One commenter believed that the States with authorized NPDES programs rather than EPA should establish permit 
terms for permits based on group applications. In response to this comment, EPA wishes to clarify its role in the group 
application process. Group applications will be submitted to EPA headquarters where they will be reviewed and sum-
marized. The summaries of the group application will be distributed to authorized NPDES States. EPA wishes to em-
phasize that NPDES States are not bound by draft model permits developed by EPA. States may adopt model permits 
for use in their particular area, making adjustments for local water quality standards and other regional characteristics. 
Where general permit coverage is believed to be inappropriate, facilities may be required to apply for individual per-
mits. One commenter objected to the group application procedure because it is not consistent with existing Federal per-
mitting procedures, which will lead to confusion in the regulated community. The agency disagrees with this assess-
ment. The group application is a departure from established NPDES program procedures. However, the comments, 
when viewed in their entirety, reflect widespread support from the regulated community for a group application proce-
dure. Further, the comments reflect that those affected by this rulemaking understand the components of the group ap-
plication and the procedures under which permits will be obtained pursuant to the group application. 

One commenter expressed concern regarding how BAT limits for groups of similar industries will be developed. 
Technology based limits will be developed based on the information received from the group applicants. If the group 
applicants possess similar characteristics in terms of their discharge, BAT/BCT limitations and controls will be devel-
oped accordingly for those members of the group. If the discharge characteristics are not similar then applying indus-
tries are not appropriate for the group. 

One commenter has suggested that the proposed group application is too complex with regard to the part 1A, part 
1B, and part 2 group application requirements and that EPA should repropose these provisions. As discussed below, 
EPA has simplified the industrial group application requirements by eliminating the part 1B application. Thus, repro-
posal is unnecessary. 
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One commenter criticized the group application concept as not achieving any type of reduction in administrative 
burden for NPDES States. EPA disagrees with this assessment. If industries take advantage of the group application 
procedure, EPA will have an opportunity to review information describing a large number of dischargers in an orga-
nized manner. EPA will perform much of the initial review and analysis of the group application, and provide NPDES 
States with summaries of the applications thereby reducing the burden on the States. Furthermore, the procedure en-
courages a potentially large number of facilities to be covered by a general permit, which will clearly reduce the admin-
istrative burden of issuing individual permits. 

The final rule establishes a regulatory procedure whereby a representative entity, such as a trade association, may 
submit a group application to the Office of Water Enforcement and Permits (OWEP) at EPA headquarters, in which 
quantitative data from certain representative members of a group of industrial facilities is supplied. Information received 
in the group application will be used by EPA headquarters to develop models for individual permits or general permits. 
These model permits are not issued permits, but rather they will be used by EPA Regions and the NPDES States to issue 
individual or general permits for participating facilities in the State. In developing such permits, the Region or NPDES 
State will, where necessary, adapt the model permits to take into account the hydrological conditions and receiving wa-
ter quality in their area. One commenter expressed the view that having this procedure managed by EPA headquarters 
would cause delays and it should be delegated to the States and Regions. EPA disagrees that delay will ensue using this 
procedure. Furthermore, consistency in development of model and general permits can be achieved if application review 
is coordinated at EPA headquarters. 

a. Facilities Covered. Under this rule the group application is submitted for only the facilities specifically listed in 
the application and not necessarily for an entire industry. The facilities in the group application selected to do sampling 
must be representative of the group, not necessarily of the industry. 

Facilities that are sufficiently similar to those covered in a general permit (issued pursuant to a group application) 
that commence discharging after the general permit has been issued, must refer to the provisions of that general permit 
to determine if they are eligible for coverage. Facilities that have already been issued an individual permit for storm 
water discharges will not be eligible for participation in a group application.  Several commenters believed that this re-
striction is inequitable since they have experienced the administrative burden of submitting a permit application. EPA 
disagrees. Industries that have already obtained a permit for storm water discharges have developed a storm water man-
agement program, engaged in the collection of quantitative data, and possess familiarity and experience with submitting 
storm water permit applications. The Agency sees no point to instituting an entirely new permit application process for 
facilities that have storm water permits issued individually. It makes little sense for these industries to be involved with 
submitting another permit application before their current permit expires. 

As noted above, once a general permit has been issued to a group of dischargers, a new facility may request that 
they be covered by the general permit. The permitting authority can then examine the request in light of the general 
permit applicability requirements and determine whether the facility is suitable or not. 

b. Scope of Group Applications. Numerous comments were received on how facilities should be evaluated as mem-
bers of a group application. Several commenters stated that effluent limitation guideline subcategories are not relevant 
to pollutants found in storm water, but rather to the facility's everyday activities, and therefore similarity should be 
based on each facility's discharge or the similarity of pollutants expected to be found in a facility's discharge. Other 
commenters felt that similarity of operations at facilities should be the criteria. Others, believed that an examination of 
the facility's impact on storm water quality should be the applied criteria. Other commenters suggested that EPA pro-
vide more guidance as to how broadly groups can be defined and that a failure to do so would discourage facilities from 
going to the trouble and expense of entering into the group application process. Some commenters were concerned that 
facilities would be rejected as a group because of variations in processes and process wastewater characteristics. 

EPA does not agree that effluent limitation guideline subcategories are inappropriate as a method for determining 
group applications. EPA guideline subcategories are functional classifications, breaking down facilities into groups, for 
purposes of setting effluent limitations guidelines. The use of EPA subcategories will save time for both applicants and 
permitting authorities in determining whether a particular group is appropriate for a group application. Furthermore, 
EPA believes that this method of grouping provides adequate guidance for determining what facilities are grouped to-
gether.  Establishing groups on the extent to which a facility's discharge affects storm water quality would not provide 
applicants with sufficient guidance as to the appropriateness of individual industries for group applications and would 
not provide information needed to draft appropriate model permit conditions for potentially different types of industries, 
industrial processes, and material management practices. 
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However, EPA recognizes that the subcategory designations may not always be available or an effective methodol-
ogy for grouping applicants. Also, there are situations where processes that are subject to different subcategories are 
combined. EPA agrees that the group application option should be flexible enough to allow groups to be created where 
subcategories are too rigid or otherwise inappropriate for developing group applications or where facilities are integrat-
ed or overlap into other subcategories. For these reasons, this rulemaking does not limit the submission to EPA subcate-
gories alone, but rather allows groups to be formed where facilities are similar enough to be appropriate for general 
permit coverage. 

In determining whether a group is appropriate for general permit coverage, EPA intends that the group applicant 
use the factors set forth in 40 CFR 122.28(a)(2)(ii), the current regulations governing general permits, as a guide. If fa-
cilities all involve the same or similar types of operations, discharge the same types of wastes, have the same effluent 
limitation and same or similar monitoring requirements, where applicable, they would probably be appropriate for a 
group application. To that extent, facilities that attempt to form groups where the constituent makeup of its process 
wastewater is dissimilar may run the risk of not being accepted for purposes of a group application. 

Some commenters expressed the view that categories formed using general permit factors are too broad or that the 
language is too vague. One commenter expressed the view that the standard is too subjective and that permit writers will 
be evaluating the similarity of discharge too subjectively, while other commenters felt that the criteria should be broad 
and flexible. Other commenters stated that the effluent guideline subcategory or general permit coverage factors are not 
related to storm water discharges, because much of the criteria are based upon what is occurring inside the plant, rather 
than activities outside of the plant. EPA believes that these criteria are reasonable for defining the scope of a group ap-
plication. EPA disagrees that the procedure, which is adequate for the issuance of general permits, is inadequate for the 
development of a group application. EPA believes that the activities inside a facility will generally correspond to activi-
ties outside of the plant that are exposed to storm events, including stack emissions, material storage, and waste prod-
ucts. Furthermore, if facilities are able to demonstrate their storm water discharge has similar characteristics, that is one 
element in the analysis needed for establishing that the group is appropriate. EPA disagrees that the criteria are too 
vague. If facilities are concerned that general permit criteria is insufficient guidance, then subcategories under 40 CFR 
subchapter N should be used. EPA believes that the program will function best if flexibility for creating groups is main-
tained. 

If a NPDES approved State feels that a tighter grouping of applicants is appropriate individual permit applications 
can be requested from those permit applicants. One commenter indicated that it was not clear whether the group appli-
cation procedure could be used for all NPDES requirements. EPA would clarify that the group application is designed 
only to cover storm water discharges from the industrial facilities identified in ß 122.26(b)(14). 

As noted above, EPA wishes to clarify that facilities with existing individual NPDES permits for storm water are 
not eligible to participate in the group application process. From an administrative standpoint EPA is not prepared to 
create an entirely different mechanism for permitting industries which already have such permits. 

c. Group Application Requirements. The group application, as proposed, included the following requirements in 
three separate parts. Part 1A of a group application included: (A) Identification of the participants in the group applica-
tion by name and location; (B) a narrative description summarizing the industrial activities of participants; (C) a list of 
significant materials stored outside by participants; and (D) identification of 10 percent of the dischargers participating 
in the group application for submitting quantitative data. A proposed part 1B of the group application included the fol-
lowing information from each participant in the group application: (A) A site map showing topography (or indicating 
the outline of drainage areas served by the outfall(s) and related information; (B) an estimate of the area of impervious 
surfaces (including paved areas and building roofs) and the total area drained by each outfall and a narrative description 
of significant materials; (C) a certification that all outfalls that should contain storm water discharges associated with 
industrial activity have been tested for the presence of non-storm water discharges; (D) existing information regarding 
significant leaks or spills of toxic or hazardous pollutants at the facility; (E) a narrative description of industrial activi-
ties at the facility that are different from or that are in addition to the activities described under part 1A; and (F) a list of 
all constituents that are addressed in a NPDES permit issued to the facility for any of non-storm water discharge. Part 2 
of a group application required quantitative data from 10 percent of the facilities identified. 

Some commenters felt that spill histories, drainage maps, material management practices, and information on sig-
nificant materials stored outside are too burdensome or meaningless for evaluating similarity of discharges among group 
applicants.  Several commenters stated that such requirements where the group may consist of several thousand facili-
ties were impractical and would not assist EPA in developing model permits. Many commenters insisted that the re-
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quirements imposed in part 1B would effectively discourage use of the group application procedure. EPA agrees in 
large part with these comments. After reevaluating the components of part 1B, and the entire rationale for instituting the 
group application procedure, EPA has decided to excise part 1B from the requirements, and rely on part 1A and part 2 
for developing appropriate permit condition. Where appropriate, EPA may require facilities to submit the information, 
formerly in part 1B, during the term of the permit.  In other cases, EPA will establish which facilities must submit indi-
vidual permit applications where more site specific permits are appropriate. 

Under the revised part 1 and part 2, EPA will receive information pertaining to the types of industrial activity en-
gaged in by the group, materials used by the facilities, and representative quantitative data. EPA can use such infor-
mation to develop management practices that address pollutants in storm water discharges from such facilities. For most 
facilities, general good housekeeping or management practices will eliminate pollutants in storm water. Such require-
ments can be further refined by determining the nature of a group's industrial activity and by obtaining information on 
material used at the facility and representative quantitative data from a percentage of the facilities. Thus, EPA is confi-
dent that model permits and general permits can be developed from the information to be submitted under part 1 and 
part 2. 

One commenter felt that more guidance on what makes a facility representative for sampling as part of a group is 
needed. In response, the Agency believes the rule as currently drafted provides adequate notice. 

Another commenter asked how much sampling needed to be done and how much monitoring will transpire over the 
life of the permit for members of a group. This will vary from permit to permit and will be determined in permit pro-
ceedings. This rulemaking only covers the quantitative data that is to be submitted in the context of the group permit 
application. 

One commenter indicated that because of the amount of diversity in the operations of a particular industry, obtain-
ing a sample that could be considered representative would be extremely difficult. EPA recognizes that obtaining repre-
sentative quantitative data through the group application process will prove to be difficult; however, EPA has sought to 
minimize these perceived problems. Under the group application concept, industries must be sufficiently similar to qual-
ify. Industries which have significantly different operations from the rest of the group that affects the quality of their 
storm water discharge may be required to obtain an individual permit. Use of the nine precipitation zones will enable 
the data in the permit application to be more easily analyzed and patterns observed on the basis of hydrology and other 
regional factors. How EPA will evaluate the representativeness of the sample is discussed below. 

Several commenters asked why the precipitation zone of group members is relevant to the application. The need to 
identify precipitation zones arises because the amount of rainfall is likely to have a significant impact on the quality of 
the receiving water. According to an EPA study (Methodology for Analysis of Detention Basins for Control of Urban 
Runoff Quality; Office of Water, Nonpoint Source Branch, Sept. 1986) the United States can be divided into nine gen-
eral precipitation zones.  These zones are characterized by differences in precipitation volume, precipitation intensity, 
precipitation duration, and precipitation intervals. Industrial facilities that seek general permits via the group application 
option may show significantly different loading rates as a result of these regional precipitation differences. As an exam-
ple, precipitation in Seattle, Washington, located in Zone 7, approaches the mean annual storm intensity of .024 inch-
es/hour with a mean annual storm duration of 20 hours for that Zone. In contrast, precipitation in Atlanta, Georgia, lo-
cated in Zone 3 approaches the mean annual storm intensity of .102 inches/hour and a mean storm duration of 6.2 hours 
for that Zone. Atlanta, receives on the average four times more precipitation per hour with storms lasting one-third as 
long. As a result of these differences, if identical facilities within a group application were situated in each of these are-
as, their storm water discharges would likely exhibit different pollutant characteristics. Accordingly, data should be 
submitted from facilities in each zone. 

One commenter felt that the EPA should abandon or modify its rainfall zone concept, because storm water quality 
will depend more on what materials are used at the facility than rainfall.  EPA disagrees. Because storm water loading 
rates may differ significantly as a result of regional precipitation differences, it is necessary that for each precipitation 
zone containing representatives of a group application, the group must provide samples from some of those representa-
tives. In comments to previous rulemakings it was argued that the amount of rainfall will affect the degree of impact a 
storm water discharge may have on the receiving stream. 

One commenter stated that the precipitation zones illustrated in appendix E of the proposed rulemaking do not ade-
quately reflect regional differences in precipitation and that in some cases the zones cut through cities where there are 
concentrations of industries without differences in their precipitation patterns. The rainfall zone map is a general guide 
to determining what areas of the country need to be addressed when determining representative rainfall events and 
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quantitative data. When dealing with rainfall on a national scale, it is near impossible to make generalized statements 
with a great deal of accuracy. In the case of rainfall zones, rainfall patterns may be similar for facilities in close proximi-
ty to each other but none the less in different rainfall zones. In response, EPA has created these zones to reflect regional 
rainfall patterns as accurately as possible. Because of the variable nature of rainfall such circumstances are sure to arise. 
However, in order to obtain a degree of representativeness EPA is convinced that the use of these rainfall zones as de-
scribed is appropriate for the submittal of group applications and the quantitative data therein. 

The second and third requirements of part 1 of the group application instruct the applicant to describe the industrial 
activity (processes) and the significant materials used by the group. For the significant materials listed, the applicant is 
to discuss the materials management practices employed by members of the group. For example, the applicant should 
identify whether such materials are commonly covered, contained, or enclosed, and whether storm water runoff from 
materials storage areas is collected in settling ponds prior to discharge or diverted away from such areas to minimize the 
likelihood of contamination.  Also, the approximate percentage of facilities in the group with no practices in place to 
minimize materials stored outside is to be identified. 

EPA considers that the processes and materials used at a particular facility may have a bearing on the quality of the 
storm water. Thus, if there are different processes and materials used by members of the group, the application must 
identify those facilities utilizing the different processes and materials, with an explanation as to why these facilities 
should still be considered similar. 

One commenter felt that a facility should be able to describe in its permit application the possibility of individual 
materials entering receiving waters. EPA supports the applicant adding site specific information which will assist the 
permit writer making an informed decision about the nature of the facility, the quality of its storm water discharge, and 
appropriate permit conditions. 

The fourth element of part 1 of the group application is a commitment to submit quantitative data from ten percent 
of the facilities listed. EPA proposed that there must be a minimum of ten and a maximum of one hundred facilities 
within a group that submit data. Comments reflected some dissatisfaction with this requirement. Some commenters as-
serted that ten percent was too high a number and would discourage group applications, while one commenter suggested 
a lesser percentage would be appropriate where the group can certify that facilities are representative.  One commenter 
suggested that EPA have the discretion to allow for a smaller percentage. Several commenters argued that EPA should 
be satisfied with fewer than ten percent because EPA often relies on data from less than ten percent of the plants in a 
subcategory when promulgating effuent guidelines and that EPA should rely on data collection goals with affected 
groups as was done in the 1985 storm water proposal. Other commenters pointed out that an anomalous situation could 
arise where the group was small and facilities were scattered throughout the precipitation zones.  For example, if a 
group consisted of 20 members where a minimum of ten facilities had to submit samples, and two or more members 
were in each precipitation zone; a total of 18 facilities (90% of the group) would have to submit quantitative data. EPA 
believes that there must be a sufficient number of facilities submitting data for any patterns and trends to be detectable. 
However, in light of these comments EPA has decided to modify the language in ß 122.26(c) to allow 1 discharger in 
each precipitation zone to submit quantitative data where 10 or fewer of the group members are located in a particular 
precipitation zone. EPA believes, however, that one hundred facilities would in most cases be sufficient to characterize 
the nature of the runoff and thus 100 should remain the maximum. If the data are insufficient, EPA has the authority to 
request more sampling under section 308 of the CWA. 

One commenter suggested that the ten facility cutoff was unreasonable, and that instead of cutting off the group at 
ten, allow a smaller number in the group and allow the facilities to sample ten percent of their outfalls instead. EPA 
agrees, in part, and will allow groups of between four and ten to submit a group application. However, the ten percent 
rule would not be effective in such cases. Therefore, at least half the facilities in a group of four to ten will be required 
to provide quantitative data from at least one outfall, with each precipitation zone represented by at least one facility. 

For any group application, in addition to selecting a sufficient number of facilities from each precipitation zone, fa-
cilities selected to do the sampling should be representative of the group as a whole in terms of those characteristics 
identifying the group which were described in the narrative, i.e., number and range of facilities, types of processes used, 
and any other relevant factors. If there is some variation in the processes used by the group (40 percent of the group of 
food processors are canners and 60 percent are canners and freezers, for example), the different processes are to be rep-
resented.  Also, samples are to be provided from facilities utilizing the materials management practices identified, in-
cluding those facilities which use no materials management practices. The representation of these different factors, to 
the extent feasible, is to be roughly equivalent to their proportion in the group. 
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EPA wishes to emphasize that the provision that ten percent of the facilities need to submit quantitative data only 
applies to the permit application process. The general or individual permit itself may require quantitative data from each 
facility. 

Submittal of Part 2 of the Group Application. As with part 1, part 2 of the Group Application would be submitted to 
the Office of Water Enforcement and Permits, in Washington, DC. If the information is incomplete, or simply is found 
to be an inadequate basis for establishing model permit limits, EPA has the authority under section 308 of the Clean 
Water Act to require that more information be submitted, which may include sampling from facilities that were part of 
the group application but did not provide data with the initial submission. If the group application is used by a Region or 
NPDES State to issue a general permit, the general permit should specify procedures for additional coverage under the 
permit. 

If a part 2 is unacceptable or insufficient, EPA has the option to request additional information or to require that the 
facilities that participated in the group application submit complete individual applications (e.g. facilities that have sub-
mitted Form 1 with the group application may be required to submit Form 2F, or facilities which have submitted com-
plete Form 1 and Form 2F information in the group application generally would not have to submit additional infor-
mation). 

Once the group applications are reviewed and accepted, EPA will use the information to establish draft permit 
terms and conditions for models for individual and general permits. NPDES approved States and EPA regional offices 
will continue to be the permit-issuing authority for storm water discharges. The NPDES approved States accepting the 
group application approach and the EPA Regions may then take the model permits and adapt them for their particular 
area, making adjustments for local water quality standards and other localized characteristics, and making determina-
tions as to the need for an individual storm water permit where general permit coverage is felt to be inappropriate. Per-
mits would be proposed by the Region or NPDES approved State in accordance with current regulations for public 
comment before becoming final. In NPDES States without general permit authority, or where an individual permit is 
deemed appropriate, the model permit can serve as the basis for issuing an individual permit. 

The group application is an NPDES permit application just like any other and, as such, would be handled through 
normal permitting procedures, subject to the regulatory provisions applicable to permit issuance. Incomplete or other-
wise inadequate submissions would be handled in the same manner as any other inadequate permit application. The 
permit issuing authority would retain the right to require submission of Form 1, Form 2C and Form 2F from any indi-
vidual discharger it designates. 

Some commenters offered other procedures for developing a group application procedure; however, these were fre-
quently entirely different approaches or so novel that a reproposal would be required. One commenter suggested that 
those industries that are identified as being likely to pollute should be required to submit quantitative data. Numerous 
commenters contended that a generic approach for meeting the required information requirements for group applica-
tions would allow EPA to develop adequate general permits. EPA does not view these approaches as appropriate. 

5. Group Application: Applicability in NPDES States 

Many commenters expressed concern about how the group application procedure will work within the framework 
of an NPDES approved State. The relationship between EPA and the States that are authorized to administer the 
NPDES program, including implementation of the storm water program, is a complicated aspect of this rulemaking. 
Approved States (there are 38 States and one territory so approved) must have requirements that are at least as stringent 
as the Federal program; they may be more stringent if they choose. Authority to issue general permits is optional with 
NPDES States. 

EPA has determined that ten percent of the facilities must provide quantitative data in the permit application as not-
ed above. Furthermore, these applications are submitted to EPA headquarters. Consequently States, whether NPDES 
approved or not, are not in a position to reject or modify this requirement. Such States may determine the amount of 
sampling to be done pursuant to permit conditions. If they choose to issue general permits they may include such au-
thority in their NPDES program and, upon approval of the program by EPA, may then issue general permits. Within the 
context of the NPDES provisions of the CWA, if States do not have general permitting authority, then general permits 
are not available in those States. 

In response to one comment, EPA does not have authority to issue general or individual permits to facilities in 
NPDES approved states. Today's rule provides a means for affected industries to be covered by general permits devel-
oped via the group application procedure as well as from general permits developed independently of the group applica-
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tion process. Accordingly, today's rule anticipates that most NPDES States will seek general permit issuance authority 
to implement the storm water program in the most efficient and economical way. Without general permit issuance au-
thority NPDES States will be required to issue individual permits covering storm water discharges to potentially thou-
sands of industrial facilities. 

One commenter recommended that States with approved NPDES programs should be involved in determining what 
industries are representative for submitting quantitative data. EPA recognizes that States will have an interest in this 
determination and may possess insight as to the appropriateness of using some facilities. However, EPA may be manag-
ing hundreds of group applications and approving or disapproving them as expeditiously as possible. EPA believes that 
involving the States in this already administratively complex and time consuming undertaking would be counterproduc-
tive. In any event, NPDES approved States are not bound by the determinations of EPA as to the appropriateness of 
groups or the issuance of permits based on model permits or individual permits. However, States will be encouraged to 
use model permits that are developed by EPA. EPA will endeavor to design general and model permits that are effective 
while also adaptable to the concerns of different States. Again, States are able to develop more stringent standards 
where they deem it to be appropriate. There are currently seventeen States that have authority to issue general permits: 
Arkansas, Colorado, Illinois, Kentucky, Minnesota, Missouri, Montana, New Jersey, North Dakota, Oregon, Rhode 
Island, Utah, Washington, West Virginia and Wisconsin. As suggested in the comments, EPA is encouraging more 
States to develop general permit issuing authority in order to facilitate the permitting process. 

One commenter advised that the rules should state that a NPDES approved State may accept a group application or 
require additional information. EPA has decided not to explicitly state this in the rule. However, this comment does 
raise some points that need to be addressed. Because the group application option is a modification of existing NPDES 
permit application requirements, the State is free to adopt this option, but is not required to. If the State chooses to adopt 
the group application and it does not have general permit authority, the group application can be used to issue individual 
permits. If an approved NPDES State chooses to not issue permits based on the group application, facilities that dis-
charge storm water associated with industrial activity that are located in that State must submit individual applications 
to the State permitting authority. Before submitting a group application, facilities should ascertain from the State per-
mitting authority whether that State intends to issue permits based upon a group application approved by EPA for the 
purpose of developing general permits. For facilities that discharge storm water associated with industrial activity which 
are named in a group application, the Director may require an individual facility to submit an individual application 
where he or she determines that general permit coverage would be inappropriate for the particular facility. 

One commenter stressed that EPA should streamline the procedure for States desiring to obtain general permit cov-
erage.  EPA has, over the last year, streamlined this procedure and encourages States to take advantage of this proce-
dure. EPA recommends that States consider obtaining general permit authority as a means to efficiently issue permits 
for storm water discharges. These States should contact the Office of Water Enforcement and Permits at EPA Head-
quarters as soon as possible. 

6. Group Application: Procedural Concerns 

One commenter claimed that the proposed group application process and procedures violated federal law. This 
commenter claimed that EPA was abrogating its responsibility by allowing a trade association to design a data collec-
tion plan in lieu of completing an NPDES application form designed by EPA, thus violating the Federal Advisory 
Committee Act. The commenter stated that EPA would be improperly influenced by special interests if trade associa-
tions were able to design their own storm water data gathering plans. The commenter further asserted that any decisions 
by EPA on the content of specific group applications would be rulemakings and thus subject to the provisions of the 
Administrative Procedure Act. 

EPA disagrees with the comment that the group application violates the Federal Advisory Committee Act (FACA). 
FACA governs only those groups that are established or "utilized" by an agency for the purpose of obtaining "advice" or 
"recommendations." The group application option does not solicit or involve any "advice" or "recommendations." It 
simply allows submission of data by certain members of a group in accordance with specific regulatory criteria for de-
termining which facilities are "representative" of a group. As such, the group application is merely a submission in ac-
cordance and in compliance with specific regulatory requirements and does not contain discretionary uncircumscribed 
"advice" or "recommendations" as to which facilities are representative of a group. 

Thus, the determination of which facilities should submit testing data in accordance with regulatory criteria is little 
different from many other regulatory requirements where an applicant must submit information in accordance with cer-
tain criteria. For example, under 40 CFR 122.21 all outfalls must be tested except where two or more have "substantial-
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ly identical" effluents. Similarly, quantitative data for certain pollutants are to be provided where the applicant knows or 
"has reason to believe" such pollutants are discharged. Both of these provisions allow the applicant to exercise discre-
tion in making certain judgments but such action is circumscribed by regulatory standards. EPA further has authority to 
require these facilities to submit individual applications. In none of these instances are "recommendations" or "advice" 
involved. EPA also notes that it is questionable whether, in providing for group applications, it is "soliciting" advice or 
recommendations from groups or that such groups are being "utilized" by EPA as a "preferred source" of advice. See 48 
FR 19324 (April 28, 1983). Furthermore, this data collection effort may be supplemented by EPA if, after review of the 
data, EPA determines additional data is necessary for permit issuance. Other information gathering may act as a check 
on the group applications received. 

EPA also does not agree with this commenter's claim that the group application scheme represents an impermissi-
ble delegation of the Administrator's function in violation of the CWA regarding data gathering. The Administrator has 
the broadest discretion in determining what information is needed for permit development as well as the manner in 
which such information will be collected.  The CWA does not require every discharger required to obtain a permit to 
file an application. Nor does the CWA require that the Administrator obtain data on which a permit is to be based 
through a formal application process (see 40 CFR 122.21). For years "applications" have not been required from dis-
chargers covered by general permits. EPA currently obtains much information beyond that provided in applications pur-
suant to section 308 of the CWA. This is especially true with respect to general permit and effluent limitations guide-
lines development.  The group application option is simply another means of data gathering. The Administrator may 
always collect more data should he determine it necessary upon review of a groups' data submission. And, he may ob-
tain such additional data by whatever means permissible under the Statute that he deems appropriate.  Thus, it can hard-
ly be said that by this initial data gathering effort the Administrator has delegated his data gathering responsibilities. In 
addition, since groups are required to select "representative" facilities, etc., in accordance with specific regulatory re-
quirements established by the Administrator and because EPA will scrutinize part 1 of the group applications and either 
accept or reject the group as appropriate for a group application, no impermissible delegation has occurred. EPA will 
make an independent determination of the acceptability of a group application in view of the information required to be 
submitted by the group applicant, other information available to EPA (such as information on industrial subcategories 
obtained in developing effluent limitations guidelines as well as individual storm water applications received as a result 
of today's rule) and any further information EPA may request to supplement part 1 pursuant to section 308 of the CWA. 
Moreover, any concerns that a general permit may be based upon biased data can be dealt with in the public permit is-
suance process. 

Finally, EPA also does not agree that the group application option violates the Administrative Procedures Act. 
Again, the group application scheme is simply a data gathering device. EPA could very well have determined to gather 
data informally via specific requests pursuant to section 308 of the CWA. In fact, general permit and effluent limitations 
guideline development proceed along these lines. It would make little sense if the latter informal data gathering process 
were somehow illegal simply because it is set forth in a rule that allows applicants some relief upon certain showings. In 
this respect, several of EPA's existing regulations similarly allow an applicant to be relieved from certain data submis-
sion requirements upon appropriate demonstrations. For example, testing for certain pollutants and or certain outfalls 
may be waived under certain circumstances. Most importantly, the operative action of concern that impacts on the pub-
lic is individual or general permit issuance based upon data obtained. As previously stated, ample opportunity for public 
participation is provided in the permit issuance proceeding. 

7. Permit Applicability and Applications for Oil and Gas and Mining Operations 

Oil, gas and mining facilities are among those industrial sites that are likely to discharge storm water runoff that is 
contaminated by process wastes, toxic pollutants, hazardous substances, or oil and grease. Such contamination can in-
clude disturbed soils and process wastes containing heavy metals or suspended or dissolved solids, salts, surfactants, or 
solvents used or produced in oil and gas operations. Because they have the potential for serious water quality impacts, 
Congress recognized, throughout the development of the storm water provisions of the Water Quality Act of 1987, the 
need to control storm water discharges from oil, gas, and mining operations, as well as those associated with other in-
dustrial activities. 

However, Congress also recognized that there are numerous situations in the mining and oil and gas industries 
where storm water is channeled around plants and operations through a series of ditches and other structural devices in 
order to prevent pollution of the storm water by harmful contaminants. From the standpoint of resource drain on both 
EPA as the permitting agency and potential permit applicants, the conclusion was that operators that use good manage-
ment practices and make expenditures to prevent contamination must not be burdened with the requirement to obtain a 
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permit. Hence, section 402(1)(2) creates a statutory exemption from storm water permitting requirements for uncontam-
inated runoff from these facilities. 

To implement section 402(1)(2), EPA intends to require permits for contaminated storm water discharges from oil, 
gas and mining operations. Storm water discharges that are not contaminated by contact with any overburden, raw mate-
rial, intermediate products, finished product, byproduct or waste products located on the site of such operations will not 
be required to obtain a storm water discharge permit. 

The regulated discharge associated with industrial activity is the discharge from any conveyance used for collecting 
and conveying storm water located at an industrial plant or directly related to manufacturing, processing or raw materi-
als storage areas at an industrial plant. Industrial plants include facilities classified as Standard Industrial Classifications 
(SIC) 10 through 14 (the mining industry), including oil and gas exploration, production, processing, and treatment op-
erations, as well as transmission facilities. See 40 CFR 122.26(b)(14)(iii).  This also includes plant areas that are no 
longer used for such activities, as well as areas that are currently being used for industrial processes. 

a. Oil and Gas Operations.  In determining whether storm water discharges from oil and gas facilities are "contam-
inated", the legislative history reflects that the EPA should consider whether oil, grease, or hazardous materials are pre-
sent in storm water runoff from the sites described above in excess of reportable quantities (RQs) under section 311 of 
the Clean Water Act or section 102 of the Comprehensive Environmental Response, Compensation, and Liability Act of 
1980 (CERCLA). [Vol. 132 Cong. Rec. H10574 (daily ed.  October 15, 1986) Conference Report]. 

Many of the comments received by EPA regarding this exemption focused on the concern that EPA's test for re-
quiring a permit is and would subject an unnecessarily large number of oil and gas facilities to permit application re-
quirements. Specific comments made in support of this concern are addressed below. 

A primary issue raised by commenters centered on how to determine when a storm water discharge from an oil or 
gas facility is "contaminated", and therefore subject to the permitting program under section 402 of the CWA. Many of 
the comments received from industry representatives objected to the Agency's intent as expressed in the proposal to use 
past discharges as a trigger for submitting permit applications. 

The proposed rule provided that the notification requirements for releases in excess of RQs established under the 
CWA and CERCLA would serve as a basis for triggering the submittal of permit applications for storm water discharg-
es from oil and gas facilities. As described in the proposal, oil and gas operations that have been required to notify au-
thorities of the release of either oil or a hazardous substance via a storm water route would be required to submit a per-
mit application. In other words, any facility required to provide notification of the release of an RQ of oil or a hazardous 
substance in storm water in the past would be required to apply for a storm water permit under the current rule. In addi-
tion, any facility required to provide notification regarding a release occurring from the effective date of today's rule 
forward would be required to apply for a storm water permit. 

Commenters maintained that the use of historical discharges to require permit applications is inconsistent with the 
language and intent of section 402(1)(2) of the CWA, and relevant legislative history, both of which focus on present 
contamination. Requiring storm water permits based solely on the occurrence of past contaminated discharges, even 
where no present contamination is evident, would go beyond the statutory requirement that EPA not issue a permit ab-
sent a finding present contamination. Commenters also noted that the proposal did not take into account the fact that 
past problems leading to such releases may have been corrected, and that requiring an NPDES permit may no longer be 
necessary. The result of such a requirement, commenters maintained, would be an excessive number of unnecessary 
permit applications being submitted, at significant cost and minimal benefit to both regulated facilities and regulating 
authorities. 

Commenters also indicated that using the release of reportable quantities of oil, grease or hazardous substances as a 
permit trigger would identify discharges of an isolated nature, rather than the continuous discharges, which should be 
the focus of the NPDES permit program under section 402. Such an approach, commenters maintained, is inconsistent 
with existing regulations under section 311 of the CWA, and would result in permit applications from facilities that are 
more appropriately regulated under section 311. 

Despite these criticisms, many commenters recognized that the Agency is left with the task of determining when 
discharges from oil and gas facilities are contaminated, in order to regulate them under section 402(1)(2). It was sug-
gested by numerous commenters that the EPA adopt an approach similar to that used under section 311 of the CWA for 
Spill Prevention Control and Countermeasure (SPCC) Plans. Under SPCC, facilities that are likely to discharge oil into 
waters of the United States are required to maintain a SPCC plan. In the event the facility has a spill of 1,000 gallons or 

Received
August 26, 2011
Commission on
State Mandates



Page 58 
55 FR 47990  

2 or more reportable quantities of oil in a 12 month period, the facility is required to submit its SPCC plan to the Agen-
cy. The triggering events proposed by the commenters for storm water permits for oil and gas operations are six report-
able sheens or discharges of hazardous substances (other than oil) in excess of section 311 or section 102 reportable 
quantities via a storm water point source route over any thirty-six month period. It was suggested that if this threshold is 
reached, an operator would then file a permit application (or join a group application) based upon the presumption that 
its current storm water discharges are contaminated. 

In response to these comments, the Agency believes that past releases that are reportable quantities can be a valid 
indicator of the potential for present contamination of discharges. The legislative history as cited above supports this 
conclusion. EPA would note that the existence of a RQ release would serve only as a triggering mechanism for a permit 
application. Under the proposed rule, evidence of past contamination would merely require submission of a permit ap-
plication and would not be used as conclusive evidence of current contamination. The determination as to whether a 
permit would be actually required due to current contaminated discharge would be made by the permitting authority 
after reviewing the permit application. The fact of a past RQ release does not necessarily imply a conclusive finding of 
contamination, only that sufficient potential for contamination exists to warrant a permit application or the collection of 
other further information. Today's rule does not change the proposed approach in this respect. Thus, EPA does not be-
lieve that today's rule exceeds the authority of section 402(1)(2). 

EPA believes that there is no legal impediment to using past RQ discharges as a trigger for requiring a storm water 
permit application. EPA notes that, as mentioned above, even those commenters who objected to the proposed test on 
legal authority grounds merely offered an alternate test that requires more releases to have occurred within a shorter 
period of time before a permit application is required. 

Therefore, the only disagreement that remains is over what constitutes a reasonable test that will identify facilities 
with the potential for storm water contamination. EPA notes that neither the statute nor the legislative history provides 
any guidance on this question. Furthermore, EPA disagrees with the commenters who suggested that 6 releases in the 
past 3 years or 2 releases in the past year are necessarily more valid measures of the potential for current contamination 
than EPA's proposed test. There is no statistical or other basis for preferring one test to the other. However, EPA does 
agree with those commenters that suggest that a single release in the distant past may not accurately reflect current con-
ditions and the current potential for contamination. 

EPA has therefore amended today's rule to provide that only oil and gas facilities which have had a release of an 
RQ of oil or hazardous substances in storm water in the past three years will be required to submit a permit application. 
EPA believes that limiting the permit trigger to events of the past three years will address commenters' concerns regard-
ing the use of "stale history" in determining whether an application is required. EPA notes that the three year cutoff is 
consistent with the requirement for industrial facilities to report significant leaks or spills at the facility in their storm 
water permit applications. See 40 CFR 122.26(c)(1)(i)(D). 

Commenters asserted that EPA and the States must have some reasonable basis for concluding that a storm water 
discharge is contaminated before requiring permit applications or permits. Commenters believed that ß 
122.26(c)(1)(iii)(B) as proposed implied that the Agency's authority in this respect is unrestricted. In response, EPA 
may collect such data by whatever appropriate means the statute allows, in order to obtain information that a permit is 
required. Usually, the most practical tool for doing so is the permit application itself. However, if necessary to supple-
ment the information made available to the Agency, EPA has broad authority to obtain information necessary to deter-
mine whether or not a permit is required, under section 308 of the Clean Water Act. Given the plain language of the 
CWA and the Congressional intent as manifested in the legislative history, the Agency is convinced that the approach 
described above is appropriate. Yet, as further discussed below, EPA has also deleted as redundant ß 
122.26(c)(1)(iii)(B). 

Regarding the types of facilities included in the storm water regulation, a number of commenters suggested that the 
Agency has misconstrued the meaning of facilities "associated with industrial activity", and has proposed an overly 
broad definition of such facilities in the oil and gas industry. Specifically, commenters suggested that only the manufac-
turing sector of the oil and gas industry should be subject to storm water permit application requirements, and that ex-
ploration and production activities, gas stations, terminals, and bulk plants should all be exempted from storm water 
permitting requirements. Commenters maintain that this broad interpretation would subject many oil and gas facilities to 
the storm water permit requirements, when these were not intended by Congress to be so regulated. As a second point 
related to this issue, some commenters felt that transmission facilities were not intended to be regulated under the storm 
water provisions, and should be exempted from permit requirements. This would be consistent, it was argued, with leg-
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islative history which concluded that transmission facilities do not significantly contribute to the contamination of wa-
ter. 

The Agency disagrees that these facilities do not fall under the storm water permitting requirements as envisioned 
by Congress. SIC 13, which is relied upon by EPA to identify these oil and gas operations, describes oil and gas extrac-
tion industries as including facilities related to crude oil and natural gas, natural gas liquids, drilling oil and gas wells, 
oil and gas exploration and field services. Moreover, legislative history as it applies to industrial activities, and thus to 
oil and gas (mining) operations, expressly includes exploration, production, processing, transmission, and treatment 
operations within the purview of storm water permitting requirements and exemptions. EPA's intent is for storm water 
permit requirements (and the exemption at hand) to apply to the activities listed above (exploration, production, pro-
cessing, treatment, and transmission) as they relate to the categories listed in SIC 13. 

Commenters requested clarification from the Agency that storm water discharges from oil and gas facilities require 
a permit or the filing of a permit application only when they are contaminated at the point of discharge into waters of 
the United States. Commenters noted that large amounts of potentially contaminated stormwater may not enter waters of 
the United States, or may enter at a point once the discharge is no longer "contaminated". In these cases, it should be 
clear that no permit or permit application is required. 

EPA agrees that oil and gas exploration, production, processing, or treatment operations or transmission facilities 
must only obtain a storm water permit when a discharge to waters of the U.S. (including those discharges through mu-
nicipal separate storm sewers) is contaminated. A permit application will be required when any discharge in the past 
three years or henceforth meets the test discussed above. 

Under the proposed rule, the Agency stated at ß122.26(c)(1)(iii)(B) that the Director may require on a case-by-case 
basis the operator of an existing or new storm water discharge from an oil or gas exploration, production, processing, or 
treatment operation, or transmission facility to submit an individual permit application. The Agency has removed this 
section since CWA section 402(1)(2), as codified in 122.26(c)(1)(iii)(A), adequately addresses every situation where a 
permit should be required for these facilities. 

b. Use of Reportable Quantities to Determine if a Storm Water Discharge from an Oil or Gas Operation is Con-
taminated. Section 311(b)(5) of the CWA requires reporting of certain discharges of oil or a hazardous substance into 
waters of the United States (see 44 FR 50766 (August 29, 1979)). Section 304(b)(4) of the Act requires that notification 
levels for oil and hazardous substances be set at quantities which may be harmful to the public health or welfare of the 
United States, including but not limited to fish, shellfish, wildlife, and public or private property, shorelines and beach-
es. Facilities which discharge oil or a hazardous substance in quantities equal to or in excess of an RQ, with certain ex-
ceptions, are required to notify the National Response Center (NRC). 

Section 102 of CERCLA extended the reporting requirement for releases equal to or exceeding an RQ of a hazard-
ous substance by adding chemicals to the list of hazardous substances, and by extending the reporting requirement (with 
certain exceptions) to any releases to the environment, not just those to waters of the United States. 

Pursuant to section 311 of the CWA, EPA determined reportable quantities for discharges by correlating aquatic 
animal toxicity ranges with 5 reporting quantities, i.e., 1-, 10-, 100-, 1000-, and 5000- pounds per 24 hour period levels. 
Reportable quantity adjustments made under CERCLA rely on a different methodology. The strategy for adjusting re-
portable quantities begins with an evaluation of the intrinsic physical, chemical, and toxicological properties of each 
designated hazardous substance. The intrinsic properties examined, called "primary criteria," are aquatic toxicity, 
mammalian toxicity (oral, dermal, and inhalation), ignitability, reactivity, and chronic toxicity. In addition, substances 
that were identified as potential carcinogens have been evaluated for their relative activity as potential carcinogens. 
Each intrinsic property is ranked on a five-tier scale, associating a specific range of values on each scale with a particu-
lar reportable quantity value. After the primary criteria reportable quantities are assigned, the hazardous substances are 
further evaluated for their susceptibility to certain extrinsic degradation processes (secondary criteria). Secondary crite-
ria consider whether a substance degrades relatively rapidly to a less harmful compound, and can be used to raise the 
primary criteria reportable quantity one level. 

Also pursuant to section 311, EPA has developed a reportable quantity for oil and associated reporting require-
ments at 40 CFR part 110. These requirements, known as the oil sheen regulation, define the RQ for oil to be the 
amount of oil that violates applicable water quality standards or causes a film or sheen upon or discoloration of the sur-
face of the water or adjoining shorelines or causes a sludge or emulsion to be deposited. 
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Reportable quantities developed under the CWA and CERCLA were not developed as effluent guideline limitations 
which establish allowable limits for pollutant discharges to surface waters. Rather, a major purpose of the notification 
requirements is to alert government officials to releases of hazardous substances that may require rapid response to pro-
tect public health, welfare, and the environment. Notification based on reportable quantities serves as a trigger for in-
forming the government of a release so that the need for response can be evaluated and any necessary response under-
taken in a timely fashion. The reportable quantities do not themselves represent any determination that releases of a 
particular quantity are actually harmful to public health, welfare, or the environment. 

EPA requested comment on the use of RQs for determining contamination in discharges from oil and gas facilities. 
As noted above numerous commenters supported the concept of using reportable quantities under certain circumstances. 
Comments on the measurement of oil sheens for the purpose of triggering a permit application were divided. Some 
commented that it is much too stringent because the amount of oil creating a sheen may be a relatively small amount. 
Others viewed the test as a quick, easy, practical method that has been effective in the past. 

In relying on the reporting requirements associated with releases in excess of RQs for oil or hazardous substances 
to trigger the submittal of permit applications for oil and gas operations, the Agency believes that the use of the report-
ing requirements for oil will be particularly useful. The Agency believes that the release of oil to a storm water dis-
charge in amounts that cause an oil sheen is a good indicator of the potential for water quality impacts from storm water 
releases from oil and gas operations. In addition, given the extremely high number of such operations (the Agency esti-
mates that there are over 750,000 oil wells alone in the United States), relying on the oil sheen test to determine if storm 
water discharges from such sites are "contaminated" will be a far easier test for operators to determine whether to file a 
storm water permit application than a test based on sampling. The detection of a sheen does not require sophisticated 
instrumentation since a sheen is easily perceived by visual observation. EPA agrees with those comments calling the oil 
sheen test an appropriate measure for triggering a storm water permit application. In adopting this approach, EPA rec-
ognizes, as pointed out by many commenters that an oil sheen can be created with a relatively small amount of oil. 

One commenter suggested that contamination must be caused by contact with on-site material before being subject 
to permit application requirements. The Agency agrees with this comment. Those facilities that have had releases in 
excess of reportable quantities will generally have contamination from contact with on-site material as described in the 
CWA. Thus, use of the RQ test is an appropriate trigger. As discussed above, determination of whether contamination is 
present to warrant issuance of a permit will be made in the context of the permit proceeding. 

One commenter believed that the use of RQs is inappropriate because "the statute intended to exempt only oil and 
gas runoff that is not contaminated at all." The Agency wishes to clarify that reportable quantities are being used to de-
termine what facilities need to file permit applications and to describe what is meant by the term "contaminated." The 
Director may require a permit for any discharges of storm water runoff contaminated by contact with any overburden, 
raw material, intermediate product, finished product, by product or waste product at the site of such operations. The use 
of RQs is solely a mechanism for identifying the facilities most likely to need a storm water permit consistent with the 
legislative history of section 402(l)(2). 

c. Mining Operations. The December 7, 1988 proposal would establish background levels as the standard used to 
define when a storm water discharge from a mining operation is contaminated. When a storm water discharge from a 
mining site was found to contain pollutants at levels that exceed background levels, the owner or operator of the site 
was required to submit a permit application for that operation. The proposal was founded upon language in the legisla-
tive history stating that the determination of whether storm water is contaminated by contact with overburden, raw ma-
terial, intermediate product, finished product, byproduct, or waste products "shall take into consideration whether these 
materials are present in such stormwater runoff . . . above natural background levels". [Vol. 132 Cong. Rec. H10574 
(daily ed. Oct. 15, 1986) Conference Report]. 

Comments received on this component of the rule suggested that background levels of pollutants would be very dif-
ficult to calculate due to the complex topography frequently encountered in alpine mining regions. For example, if a 
mine is located in a mountain valley surrounded on all sides by hills, the site will have innumerable slopes feeding flow 
towards it. Under such circumstances, determining how the background level is set would prove impractical. Comment-
ers indicated that it is very difficult to measure or determine background levels at sites where mining has occurred for 
prolonged periods. In many instances, data on original background levels may not be available due to long-term site 
activity. As a result, any background level established will vary based on the type and level of previous activity. In addi-
tion, mining sites typically have background levels that are naturally distinct from the surrounding areas. This is due to 
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the geologic characteristics that makes them valuable as mining sites to begin with. This also makes it difficult to estab-
lish accurate background levels. 

Because of these concerns EPA has decided to drop the use of background levels as a measure for determining 
whether a permit application is required. Accordingly, a permit application will be required when discharges of storm 
water runoff from mining operations come into contact with any overburden, raw material, intermediate product, fin-
ished product, byproduct, or waste product located on the site. Similar to the RQ test for oil and gas operations, EPA 
intends to use the "contact" test solely as a permit application trigger. The determination of whether a mining operation's 
runoff is contaminated will be made in the context of the permit issuance proceedings. 

If the owner or operator determines that no storm water runoff comes into contact with overburden, raw material, 
intermediate product, finished product, byproduct, or waste products, then there is no obligation to file a permit applica-
tion. This framework is consistent with the statutory provisions of section 402(1)(2) and is intended to encourage each 
mining site to adopt the best possible management controls to prevent such contact. 

Several commenters stated that EPA's use of total pollutant loadings for determining permit applicability is not 
consistent with the general framework of the NPDES program. Their concern is that such evaluation criteria depart from 
how the NPDES program has been administered in the past, based on concentration limits. In addition, commenters 
requested that EPA clarify that information on mass loading will be used for determining the need for a permit only. 
Since the analysis of natural background levels as a basis for a permit application has been dropped from this rulemak-
ing, these issues are moot. 

Commenters noted that the proposed rule did not specify what impact this rulemaking has on the storm water ex-
emptions in 40 CFR 440.131. The commenters recommended not changing any of these provisions. Some commenters 
indicated that mining facilities that have NPDES permits should not be subject to additional permitting under the storm 
water rule. EPA does not intend that today's rule have any effect on the conditional exemptions in 40 CFR 440.131. 
Where a facility has an overflow or excess discharge of process-related effluent due to stormwater runoff, the condi-
tional exemptions in 40 CFR 440.131 remain available. 

Several commenters note that the term overburden, as used in the context of the proposed storm water rule, is not 
defined and recommended that this term should be defined to delineate the scope of the regulation. EPA agrees that the 
term overburden should be defined to help properly define the scope the storm water rule. In today's rule, the term over-
burden has been clarified to mean any material of any nature overlying a mineral deposit that is removed to gain access 
to that deposit, excluding topsoil or similar naturally-occurring surface materials that are not disturbed by mining opera-
tions. This definition is patterned after the overburden definition in SMCRA, and is designed to exclude undisturbed 
lands from permit coverage as industrial activity. However, the definition provided in this regulation may be revised at a 
later date, to achieve consistency with the promulgation of RCRA Subtitle D mining waste regulations in the future. 

Numerous commenters raised issues pertaining to the inclusion of inactive mining areas as subject to the storm-
water rule. Some commenters indicated that including inactive mine operations in the rule would create an unreasonable 
hardship on the industry. EPA has included inactive mining areas in today's rule because some mining sites represent a 
significant source of contaminated stormwater runoff. EPA has clarified that inactive mining sites are those that are no 
longer being actively mined, but which have an identifiable owner/operator. The rule also clarifies that active and inac-
tive mining sites do not include sites where mining claims are being maintained prior to disturbances associated with the 
extraction, beneficiation, or processing of mined materials, nor sites where minimal activities required for the sole pur-
pose of maintaining the mining claim are undertaken. The Agency would clarify that claims on land where there has 
been past extraction, beneficiation, or processing of mining materials, but there is currently no active mining are consid-
ered inactive sites. However, in such cases the exclusion discussed above for uncontaminated discharges will still apply. 

EPA's definition of active and inactive mining operations also excludes those areas which have been reclaimed un-
der SMCRA or, for non-coal mining operations, under similar applicable State or Federal laws. EPA believes that, as a 
general matter, areas which have undergone reclamation pursuant to such laws have concluded all industrial activity in 
such a way as to minimize contact with overburden, mine products, etc. EPA and NPDES States, of course, retain the 
authority to designate particular reclaimed areas for permit coverage under section 402(p)(2)(E). 

The proposed rule had included an exemption for areas which have been reclaimed under SMCRA, although the 
language of the proposed rule inadvertently identified the wrong universe of coal mining areas. The final rule language 
has been revised to clarify that areas which have been reclaimed under SMCRA (and thus are no longer subject to 40 
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CFR part 434 subpart E) are not subject to today's rule. Today's rule thus is consistent with the coal mining effluent 
guideline in its treatment of areas reclaimed under SMCRA. 

In response to comments, EPA has also expanded this concept to exclude from coverage as industrial activity non-
coal mines which are released from similar State or Federal reclamation requirements on or after the effective date of 
this rule. EPA believes it is appropriate, however, to require permit coverage for contaminated runoff from inactive non-
coal mines which may have been subject to reclamation regulations, but which have been released from those require-
ments prior to today's rule. EPA does not have sufficient evidence to suggest that each State's previous reclamation rules 
and/or Federal requirements, if applicable, were necessarily effective in controlling future storm water contamination. 
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CALIFORNIA CONSTITUTION
ARTICLE 13B  GOVERNMENT SPENDING LIMITATION

SEC. 1.  The total annual appropriations subject to limitation of
the State and of each local government shall not exceed the
appropriations limit of the entity of government for the prior year
adjusted for the change in the cost of living and the change in
population, except as otherwise provided in this article.

CALIFORNIA CONSTITUTION
ARTICLE 13B  GOVERNMENT SPENDING LIMITATION

SEC. 1.5.  The annual calculation of the appropriations limit under
this article for each entity of local government shall be reviewed as
part of an annual financial audit.

CALIFORNIA CONSTITUTION
ARTICLE 13B  GOVERNMENT SPENDING LIMITATION

SEC. 2.  (a) (1) Fifty percent of all revenues received by the State
in a fiscal year and in the fiscal year immediately following it in
excess of the amount which may be appropriated by the State in
compliance with this article during that fiscal year and the fiscal
year immediately following it shall be transferred and allocated,
from a fund established for that purpose, pursuant to Section 8.5 of
Article XVI.
   (2) Fifty percent of all revenues received by the State in a
fiscal year and in the fiscal year immediately following it in excess
of the amount which may be appropriated by the State in compliance
with this article during that fiscal year and the fiscal year
immediately following it shall be returned by a revision of tax rates
or fee schedules within the next two subsequent fiscal years.
   (b) All revenues received by an entity of government, other than
the State, in a fiscal year and in the fiscal year immediately
following it in excess of the amount which may be appropriated by the
entity in compliance with this article during that fiscal year and
the fiscal year immediately following it shall be returned by a
revision of tax rates or fee schedules within the next two subsequent
fiscal years.

CALIFORNIA CONSTITUTION
ARTICLE 13B  GOVERNMENT SPENDING LIMITATION

SEC. 3.  The appropriations limit for any fiscal year pursuant to
Sec.  1 shall be adjusted as follows:
   (a) In the event that the financial responsibility of providing
services is transferred, in whole or in part, whether by annexation,
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incorporation or otherwise, from one entity of government to another,
then for the year in which such transfer becomes effective the
appropriations limit of the transferee entity shall be increased by
such reasonable amount as the said entities shall mutually agree and
the appropriations limit of the transferor entity shall be decreased
by the same amount.
   (b) In the event that the financial responsibility of providing
services is transferred, in whole or in part, from an entity of
government to a private entity, or the financial source for the
provision of services is transferred, in whole or in part, from other
revenues of an entity of government, to regulatory licenses, user
charges or user fees, then for the year of such transfer the
appropriations limit of such entity of government shall be decreased
accordingly.
   (c) (1) In the event an emergency is declared by the legislative
body of an entity of government, the appropriations limit of the
affected entity of government may be exceeded provided that the
appropriations limits in the following three years are reduced
accordingly to prevent an aggregate increase in appropriations
resulting from the emergency.
   (2) In the event an emergency is declared by the Governor,
appropriations approved by a two-thirds vote of the legislative body
of an affected entity of government to an emergency account for
expenditures relating to that emergency shall not constitute
appropriations subject to limitation.  As used in this paragraph,
"emergency" means the existence, as declared by the Governor, of
conditions of disaster or of extreme peril to the safety of persons
and property within the State, or parts thereof, caused by such
conditions as attack or probable or imminent attack by an enemy of
the United States, fire, flood, drought, storm, civil disorder,
earthquake, or volcanic eruption.

CALIFORNIA CONSTITUTION
ARTICLE 13B  GOVERNMENT SPENDING LIMITATION

SEC. 4.  The appropriations limit imposed on any new or existing
entity of government by this Article may be established or changed by
the electors of such entity, subject to and in conformity with
constitutional and statutory voting requirements.  The duration of
any such change shall be as determined by said electors, but shall in
no event exceed four years from the most recent vote of said
electors creating or continuing such change.

CALIFORNIA CONSTITUTION
ARTICLE 13B  GOVERNMENT SPENDING LIMITATION

SEC. 5.  Each entity of government may establish such contingency,
emergency, unemployment, reserve, retirement, sinking fund, trust, or
similar funds as it shall deem reasonable and proper.  Contributions
to any such fund, to the extent that such contributions are derived
from the proceeds of taxes, shall for purposes of this Article
constitute appropriations subject to limitation in the year of
contribution.  Neither withdrawals from any such fund, nor
expenditures of (or authorizations to expend) such withdrawals, nor
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transfers between or among such funds, shall for purposes of this
Article constitute appropriations subject to limitation.

CALIFORNIA CONSTITUTION
ARTICLE 13B  GOVERNMENT SPENDING LIMITATION

SECTION 5.5.  Prudent State Reserve.  The Legislature shall
establish a prudent state reserve fund in such amount as it shall
deem reasonable and necessary.  Contributions to, and withdrawals
from, the fund shall be subject to the provisions of Section 5 of
this Article.

CALIFORNIA CONSTITUTION
ARTICLE 13B  GOVERNMENT SPENDING LIMITATION

SEC. 6.  (a) Whenever the Legislature or any state agency mandates a
new program or higher level of service on any local government, the
State shall provide a subvention of funds to reimburse that local
government for the costs of the program or increased level of
service, except that the Legislature may, but need not, provide a
subvention of funds for the following mandates:
   (1) Legislative mandates requested by the local agency affected.
   (2) Legislation defining a new crime or changing an existing
definition of a crime.
   (3) Legislative mandates enacted prior to January 1, 1975, or
executive orders or regulations initially implementing legislation
enacted prior to January 1, 1975.
   (b) (1) Except as provided in paragraph (2), for the 2005-06
fiscal year and every subsequent fiscal year, for a mandate for which
the costs of a local government claimant have been determined in a
preceding fiscal year to be payable by the State pursuant to law, the
Legislature shall either appropriate, in the annual Budget Act, the
full payable amount that has not been previously paid, or suspend the
operation of the mandate for the fiscal year for which the annual
Budget Act is applicable in a manner prescribed by law.
   (2) Payable claims for costs incurred prior to the 2004-05 fiscal
year that have not been paid prior to the 2005-06 fiscal year may be
paid over a term of years, as prescribed by law.
   (3) Ad valorem property tax revenues shall not be used to
reimburse a local government for the costs of a new program or higher
level of service.
   (4) This subdivision applies to a mandate only as it affects a
city, county, city and county, or special district.
   (5) This subdivision shall not apply to a requirement to provide
or recognize any procedural or substantive protection, right,
benefit, or employment status of any local government employee or
retiree, or of any local government employee organization, that
arises from, affects, or directly relates to future, current, or past
local government employment and that constitutes a mandate subject
to this section.
   (c) A mandated new program or higher level of service includes a
transfer by the Legislature from the State to cities, counties,
cities and counties, or special districts of complete or partial
financial responsibility for a required program for which the State
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previously had complete or partial financial responsibility.

CALIFORNIA CONSTITUTION
ARTICLE 13B  GOVERNMENT SPENDING LIMITATION

SEC. 7.  Nothing in this Article shall be construed to impair the
ability of the State or of any local government to meet its
obligations with respect to existing or future bonded indebtedness.

CALIFORNIA CONSTITUTION
ARTICLE 13B  GOVERNMENT SPENDING LIMITATION

SEC. 8.  As used in this article and except as otherwise expressly
provided herein:
   (a) "Appropriations subject to limitation" of the State means any
authorization to expend during a fiscal year the proceeds of taxes
levied by or for the State, exclusive of state subventions for the
use and operation of local government (other than subventions made
pursuant to Section 6) and further exclusive of refunds of taxes,
benefit payments from retirement, unemployment insurance, and
disability insurance funds.
   (b) "Appropriations subject to limitation" of an entity of local
government means any authorization to expend during a fiscal year the
proceeds of taxes levied by or for that entity and the proceeds of
state subventions to that entity (other than subventions made
pursuant to Section 6) exclusive of refunds of taxes.
   (c) "Proceeds of taxes" shall include, but not be restricted to,
all tax revenues and the proceeds to an entity of government, from
(1) regulatory licenses, user charges, and user fees to the extent
that those proceeds exceed the costs reasonably borne by that entity
in providing the regulation, product, or service, and (2) the
investment of tax revenues.  With respect to any local government,
"proceeds of taxes" shall include subventions received from the
State, other than pursuant to Section 6, and, with respect to the
State, proceeds of taxes shall exclude such subventions.
   (d) "Local government" means any city, county, city and county,
school district, special district, authority, or other political
subdivision of or within the State.
   (e) (1) "Change in the cost of living" for the State, a school
district, or a community college district means the percentage change
in California per capita personal income from the preceding year.
   (2) "Change in the cost of living" for an entity of local
government, other than a school district or a community college
district, shall be either (A) the percentage change in California per
capita personal income from the preceding year, or (B) the
percentage change in the local assessment roll from the preceding
year for the jurisdiction due to the addition of local nonresidential
new construction.  Each entity of local government shall select its
change in the cost of living pursuant to this paragraph annually by a
recorded vote of the entity's governing body.
   (f) "Change in population" of any entity of government, other than
the State, a school district, or a community college district, shall
be determined by a method prescribed by the Legislature.
   "Change in population" of a school district or a community college
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district shall be the percentage change in the average daily
attendance of the school district or community college district from
the preceding fiscal year, as determined by a method prescribed by
the Legislature.
   "Change in population" of the State shall be determined by adding
(1) the percentage change in the State's population multiplied by the
percentage of the State's budget in the prior fiscal year that is
expended for other than educational purposes for kindergarten and
grades one to 12, inclusive, and the community colleges, and (2) the
percentage change in the total statewide average daily attendance in
kindergarten and grades one to 12, inclusive, and the community
colleges, multiplied by the percentage of the State's budget in the
prior fiscal year that is expended for educational purposes for
kindergarten and grades one to 12, inclusive, and the community
colleges.
   Any determination of population pursuant to this subdivision,
other than that measured by average daily attendance, shall be
revised, as necessary, to reflect the periodic census conducted by
the United States Department of Commerce, or successor department.
   (g) "Debt service" means appropriations required to pay the cost
of interest and redemption charges, including the funding of any
reserve or sinking fund required in connection therewith, on
indebtedness existing or legally authorized as of January 1, 1979, or
on bonded indebtedness thereafter approved according to law by a
vote of the electors of the issuing entity voting in an election for
that purpose.
   (h) The "appropriations limit" of each entity of government for
each fiscal year is that amount which total annual appropriations
subject to limitation may not exceed under Sections 1 and 3.
However, the "appropriations limit" of each entity of government for
fiscal year 1978-79 is the total of the appropriations subject to
limitation of the entity for that fiscal year.  For fiscal year
1978-79, state subventions to local governments, exclusive of federal
grants, are deemed to have been derived from the proceeds of state
taxes.
   (i) Except as otherwise provided in Section 5, "appropriations
subject to limitation" do not include local agency loan funds or
indebtedness funds, investment (or authorizations to invest) funds of
the State, or of an entity of local government in accounts at banks
or savings and loan associations or in liquid securities.

CALIFORNIA CONSTITUTION
ARTICLE 13B  GOVERNMENT SPENDING LIMITATION

SEC. 9.  "Appropriations subject to limitation" for each entity of
government do not include:
   (a) Appropriations for debt service.
   (b) Appropriations required to comply with mandates of the courts
or the federal government which, without discretion, require an
expenditure for additional services or which unavoidably make the
provision of existing services more costly.
   (c) Appropriations of any special district which existed on
January 1, 1978, and which did not as of the 1977-78 fiscal year levy
an ad valorem tax on property in excess of 121/2 cents per $100 of
assessed value; or the appropriations of any special district then
existing or thereafter created by a vote of the people, which is
totally funded by other than the proceeds of taxes.
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   (d) Appropriations for all qualified capital outlay projects, as
defined by the Legislature.
   (e) Appropriations of revenue which are derived from any of the
following:
   (1) That portion of the taxes imposed on motor vehicle fuels for
use in motor vehicles upon public streets and highways at a rate of
more than nine cents ($0.09) per gallon.
   (2) Sales and use taxes collected on that increment of the tax
specified in paragraph (1).
   (3) That portion of the weight fee imposed on commercial vehicles
which exceeds the weight fee imposed on those vehicles on January 1,
1990.

CALIFORNIA CONSTITUTION
ARTICLE 13B  GOVERNMENT SPENDING LIMITATION

SEC. 10.  This Article shall be effective commencing with the first
day of the fiscal year following its adoption.

CALIFORNIA CONSTITUTION
ARTICLE 13B  GOVERNMENT SPENDING LIMITATION

SEC. 10.5.  For fiscal years beginning on or after July 1, 1990, the
appropriations limit of each entity of government shall be the
appropriations limit for the 1986-87 fiscal year adjusted for the
changes made from that fiscal year pursuant to this article, as
amended by the measure adding this section, adjusted for the changes
required by Section 3.

CALIFORNIA CONSTITUTION
ARTICLE 13B  GOVERNMENT SPENDING LIMITATION

SEC. 11.  If any appropriation category shall be added to or removed
from appropriations subject to limitation, pursuant to final
judgment of any court of competent jurisdiction and any appeal
therefrom, the appropriations limit shall be adjusted accordingly.
If any section, part, clause of phrase in this Article is for any
reason held invalid or unconstitutional, the remaining portions of
this Article shall not be affected but shall remain in full force and
effect.

CALIFORNIA CONSTITUTION
ARTICLE 13B  GOVERNMENT SPENDING LIMITATION

SEC. 12.  "Appropriations subject to limitation" of each entity of
government shall not include appropriations of revenue from the
Cigarette and Tobacco Products Surtax Fund created by the Tobacco Tax
and Health Protection Act of 1988.  No adjustment in the
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appropriations limit of any entity of government shall be required
pursuant to Section 3 as a result of revenue being deposited in or
appropriated from the Cigarette and Tobacco Products Surtax Fund
created by the Tobacco Tax and Health Protection Act of 1988.

CALIFORNIA CONSTITUTION
ARTICLE 13B  GOVERNMENT SPENDING LIMITATION

SEC. 13.  "Appropriations subject to limitation" of each entity of
government shall not include appropriations of revenue from the
California Children and Families First Trust Fund created by the
California Children and Families First Act of 1998.  No adjustment in
the appropriations limit of any entity of government shall be
required pursuant to Section 3 as a result of revenue being deposited
in or appropriated from the California Children and Families First
Trust Fund.  The surtax created by the California Children and
Families First Act of 1998 shall not be considered General Fund
revenues for the purposes of Section 8 of Article XVI.
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CALIFORNIA CONSTITUTION
ARTICLE 13D  (ASSESSMENT AND PROPERTY-RELATED FEE REFORM)

SECTION 1.  Application.  Notwithstanding any other provision of
law, the provisions of this article shall apply to all assessments,
fees and charges, whether imposed pursuant to state statute or local
government charter authority.  Nothing in this article or Article
XIIIC shall be construed to:
   (a) Provide any new authority to any agency to impose a tax,
assessment, fee, or charge.
   (b) Affect existing laws relating to the imposition of fees or
charges as a condition of property development.
   (c) Affect existing laws relating to the imposition of timber
yield taxes.

CALIFORNIA CONSTITUTION
ARTICLE 13D  (ASSESSMENT AND PROPERTY-RELATED FEE REFORM)

SEC. 2.  Definitions.  As used in this article:
   (a) "Agency" means any local government as defined in subdivision
(b) of Section 1 of Article XIIIC.
   (b) "Assessment" means any levy or charge upon real property by an
agency for a special benefit conferred upon the real property.
"Assessment" includes, but is not limited to, "special assessment,"
"benefit assessment," "maintenance assessment" and "special
assessment tax."
   (c) "Capital cost" means the cost of acquisition, installation,
construction, reconstruction, or replacement of a permanent public
improvement by an agency.
   (d) "District" means an area determined by an agency to contain
all parcels which will receive a special benefit from a proposed
public improvement or property-related service.
   (e) "Fee" or "charge" means any levy other than an ad valorem tax,
a special tax, or an assessment, imposed by an agency upon a parcel
or upon a person as an incident of property ownership, including a
user fee or charge for a property related service.
   (f) "Maintenance and operation expenses" means the cost of rent,
repair, replacement, rehabilitation, fuel, power, electrical current,
care, and supervision necessary to properly operate and maintain a
permanent public improvement.
   (g) "Property ownership" shall be deemed to include tenancies of
real property where tenants are directly liable to pay the
assessment, fee, or charge in question.
   (h) "Property-related service" means a public service having a
direct relationship to property ownership.
   (i) "Special benefit" means a particular and distinct benefit over
and above general benefits conferred on real property located in the
district or to the public at large.  General enhancement of property
value does not constitute "special benefit."

CALIFORNIA CONSTITUTION
ARTICLE 13D  (ASSESSMENT AND PROPERTY-RELATED FEE REFORM)

Received
August 26, 2011
Commission on
State Mandates



SEC. 3.  Property Taxes, Assessments, Fees and Charges Limited.  (a)
No tax, assessment, fee, or charge shall be assessed by any agency
upon any parcel of property or upon any person as an incident of
property ownership except:
   (1) The ad valorem property tax imposed pursuant to Article XIII
and Article XIIIA.
   (2) Any special tax receiving a two-thirds vote pursuant to
Section 4 of Article XIIIA.
   (3) Assessments as provided by this article.
   (4) Fees or charges for property related services as provided by
this article.
   (b) For purposes of this article, fees for the provision of
electrical or gas service shall not be deemed charges or fees imposed
as an incident of property ownership.

CALIFORNIA CONSTITUTION
ARTICLE 13D  (ASSESSMENT AND PROPERTY-RELATED FEE REFORM)

SEC. 4.  Procedures and Requirements for All Assessments.  (a) An
agency which proposes to levy an assessment shall identify all
parcels which will have a special benefit conferred upon them and
upon which an assessment will be imposed.  The proportionate special
benefit derived by each identified parcel shall be determined in
relationship to the entirety of the capital cost of a public
improvement, the maintenance and operation expenses of a public
improvement, or the cost of the property related service being
provided.  No assessment shall be imposed on any parcel which exceeds
the reasonable cost of the proportional special benefit conferred on
that parcel. Only special benefits are assessable, and an agency
shall separate the general benefits from the special benefits
conferred on a parcel.  Parcels within a district that are owned or
used by any agency, the State of California or the United States
shall not be exempt from assessment unless the agency can demonstrate
by clear and convincing evidence that those publicly owned parcels
in fact receive no special benefit.
   (b) All assessments shall be supported by a detailed engineer's
report prepared by a registered professional engineer certified by
the State of California.
   (c) The amount of the proposed assessment for each identified
parcel shall be calculated and the record owner of each parcel shall
be given written notice by mail of the proposed assessment, the total
amount thereof chargeable to the entire district, the amount
chargeable to the owner's particular parcel, the duration of the
payments, the reason for the assessment and the basis upon which the
amount of the proposed assessment was calculated, together with the
date, time, and location of a public hearing on the proposed
assessment.  Each notice shall also include, in a conspicuous place
thereon, a summary of the procedures applicable to the completion,
return, and tabulation of the ballots required pursuant to
subdivision (d), including a disclosure statement that the existence
of a majority protest, as defined in subdivision (e), will result in
the assessment not being imposed.
   (d) Each notice mailed to owners of identified parcels within the
district pursuant to subdivision (c) shall contain a ballot which
includes the agency's address for receipt of the ballot once
completed by any owner receiving the notice whereby the owner may
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indicate his or her name, reasonable identification of the parcel,
and his or her support or opposition to the proposed assessment.
   (e) The agency shall conduct a public hearing upon the proposed
assessment not less than 45 days after mailing the notice of the
proposed assessment to record owners of each identified parcel.  At
the public hearing, the agency shall consider all protests against
the proposed assessment and tabulate the ballots.  The agency shall
not impose an assessment if there is a majority protest.  A majority
protest exists if, upon the conclusion of the hearing, ballots
submitted in opposition to the assessment exceed the ballots
submitted in favor of the assessment.  In tabulating the ballots, the
ballots shall be weighted according to the proportional financial
obligation of the affected property.
   (f) In any legal action contesting the validity of any assessment,
the burden shall be on the agency to demonstrate that the property
or properties in question receive a special benefit over and above
the benefits conferred on the public at large and that the amount of
any contested assessment is proportional to, and no greater than, the
benefits conferred on the property or properties in question.
   (g) Because only special benefits are assessable, electors
residing within the district who do not own property within the
district shall not be deemed under this Constitution to have been
deprived of the right to vote for any assessment.  If a court
determines that the Constitution of the United States or other
federal law requires otherwise, the assessment shall not be imposed
unless approved by a two-thirds vote of the electorate in the
district in addition to being approved by the property owners as
required by subdivision (e).

CALIFORNIA CONSTITUTION
ARTICLE 13D  (ASSESSMENT AND PROPERTY-RELATED FEE REFORM)

SEC. 5.  Effective Date.  Pursuant to subdivision (a) of Section 10
of Article II, the provisions of this article shall become effective
the day after the election unless otherwise provided.  Beginning July
1, 1997, all existing, new, or increased assessments shall comply
with this article. Notwithstanding the foregoing, the following
assessments existing on the effective date of this article shall be
exempt from the procedures and approval process set forth in Section
4:
   (a) Any assessment imposed exclusively to finance the capital
costs or maintenance and operation expenses for sidewalks, streets,
sewers, water, flood control, drainage systems or vector control.
Subsequent increases in such assessments shall be subject to the
procedures and approval process set forth in Section 4.
   (b) Any assessment imposed pursuant to a petition signed by the
persons owning all of the parcels subject to the assessment at the
time the assessment is initially imposed.  Subsequent increases in
such assessments shall be subject to the procedures and approval
process set forth in Section 4.
   (c) Any assessment the proceeds of which are exclusively used to
repay bonded indebtedness of which the failure to pay would violate
the Contract Impairment Clause of the Constitution of the United
States.
   (d) Any assessment which previously received majority voter
approval from the voters voting in an election on the issue of the
assessment.  Subsequent increases in those assessments shall be
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subject to the procedures and approval process set forth in Section
4.

CALIFORNIA CONSTITUTION
ARTICLE 13D  (ASSESSMENT AND PROPERTY-RELATED FEE REFORM)

SEC. 6.  Property Related Fees and Charges.  (a) Procedures for New
or Increased Fees and Charges.  An agency shall follow the procedures
pursuant to this section in imposing or increasing any fee or charge
as defined pursuant to this article, including, but not limited to,
the following:
   (1) The parcels upon which a fee or charge is proposed for
imposition shall be identified.  The amount of the fee or charge
proposed to be imposed upon each parcel shall be calculated.  The
agency shall provide written notice by mail of the proposed fee or
charge to the record owner of each identified parcel upon which the
fee or charge is proposed for imposition, the amount of the fee or
charge proposed to be imposed upon each, the basis upon which the
amount of the proposed fee or charge was calculated, the reason for
the fee or charge, together with the date, time, and location of a
public hearing on the proposed fee or charge.
   (2) The agency shall conduct a public hearing upon the proposed
fee or charge not less than 45 days after mailing the notice of the
proposed fee or charge to the record owners of each identified parcel
upon which the fee or charge is proposed for imposition.  At the
public hearing, the agency shall consider all protests against the
proposed fee or charge.  If written protests against the proposed fee
or charge are presented by a majority of owners of the identified
parcels, the agency shall not impose the fee or charge.
   (b) Requirements for Existing, New or Increased Fees and Charges.
A fee or charge shall not be extended, imposed, or increased by any
agency unless it meets all of the following requirements:
   (1) Revenues derived from the fee or charge shall not exceed the
funds required to provide the property related service.
   (2) Revenues derived from the fee or charge shall not be used for
any purpose other than that for which the fee or charge was imposed.
   (3) The amount of a fee or charge imposed upon any parcel or
person as an incident of property ownership shall not exceed the
proportional cost of the service attributable to the parcel.
   (4) No fee or charge may be imposed for a service unless that
service is actually used by, or immediately available to, the owner
of the property in question.  Fees or charges based on potential or
future use of a service are not permitted.  Standby charges, whether
characterized as charges or assessments, shall be classified as
assessments and shall not be imposed without compliance with Section
4.
   (5) No fee or charge may be imposed for general governmental
services including, but not limited to, police, fire, ambulance or
library services, where the service is available to the public at
large in substantially the same manner as it is to property owners.
Reliance by an agency on any parcel map, including, but not limited
to, an assessor's parcel map, may be considered a significant factor
in determining whether a fee or charge is imposed as an incident of
property ownership for purposes of this article.  In any legal action
contesting the validity of a fee or charge, the burden shall be on
the agency to demonstrate compliance with this article.
   (c) Voter Approval for New or Increased Fees and Charges.  Except
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for fees or charges for sewer, water, and refuse collection services,
no property related fee or charge shall be imposed or increased
unless and until that fee or charge is submitted and approved by a
majority vote of the property owners of the property subject to the
fee or charge or, at the option of the agency, by a two-thirds vote
of the electorate residing in the affected area.  The election shall
be conducted not less than 45 days after the public hearing. An
agency may adopt procedures similar to those for increases in
assessments in the conduct of elections under this subdivision.
   (d) Beginning July 1, 1997, all fees or charges shall comply with
this section.
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Chapter 1.  Legislative Intent 
 

GO TO CALIFORNIA CODES ARCHIVE DIRECTORY 
 

Cal Gov Code ß 17500 (2011) 
 
ß 17500.  Legislative findings and declarations 
 

The Legislature finds and declares that the existing system for reimbursing local agencies and school districts for 
the costs of state-mandated local programs has not provided for the effective determination of the state's responsibilities 
under Section 6 of Article XIIIB of the California Constitution. The Legislature finds and declares that the failure of the 
existing process to adequately and consistently resolve the complex legal questions involved in the determination of 
state-mandated costs has led to an increasing reliance by local agencies and school districts on the judiciary and, there-
fore, in order to relieve unnecessary congestion of the judicial system, it is necessary to create a mechanism which is 
capable of rendering sound quasi-judicial decisions and providing an effective means of resolving disputes over the ex-
istence of state-mandated local programs. 

It is the intent of the Legislature in enacting this part to provide for the implementation of Section 6 of Article 
XIIIB of the California Constitution. Further, the Legislature intends that the Commission on State Mandates, as a qua-
si-judicial body, will act in a deliberative manner in accordance with the requirements of Section 6 of Article XIIIB of 
the California Constitution. 
 
HISTORY:  

Added Stats 1984 ch 1459 ß 1. Amended Stats 2004 ch 890 ß 2 (AB 2856). 
 
NOTES:  
 
Amendments: 
  
 
 
2004 Amendment: 
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Cal Gov Code ß 17500  

Deleted "and to consolidate the procedures for reimbursement of statutes specified in the Revenue and Taxation 
Code with those identified in the constitution" at the end of the first sentence in the second paragraph. 
  
 
 
Note 

 Stats 2005 ch 72 provides:  

SEC. 17. (a) Notwithstanding any other provision of law, the Commission on State Mandates, no later than June 30, 
2006, shall reconsider its test claim statement of decision in CSM-4202 on the Mandate Reimbursement Program to 
determine whether Chapter 486 of the Statutes of 1975 and Chapter 1459 of the Statutes of 1984 constitute a reimbursa-
ble mandate under Section 6 of Article XIII B of the California Constitution in light of federal and state statutes enacted 
and federal and state court decisions rendered since these statutes were enacted. If a new test claim is filed on Chapter 
890 of the Statutes of 2004, the commission shall, if practicable, hear and determine the new test claim at the same time 
as the reconsideration of CSM-4202. The commission, if necessary, shall revise its parameters and guidelines in CSM-
4485 to be consistent with this reconsideration and, if practicable, shall include a reasonable reimbursement methodolo-
gy as defined in Section 17518.5 of the Government Code. If the parameters and guidelines are revised, the Controller 
shall revise the appropriate claiming instructions to be consistent with the revised parameters and guidelines. Any 
changes by the commission to the original statement of decision in CSM-4202 shall be deemed effective on July 1, 
2006. 

(b) Notwithstanding any other provision of law, the Commission on State Mandates shall set-aside all decisions, re-
considerations, and parameters and guidelines on the Open Meetings Act (CSM-4257) and Brown Act Reform (CSM-
4469) test claims. The operative date of these actions shall be the effective date of this act. In addition, the Commission 
on State Mandates shall amend the appropriate parameters and guidelines, and the Controller shall revise the appropriate 
reimbursement claiming instructions, as necessary to be consistent with any other provisions of this act.  
  
 
 
Collateral References: 

Cal. Forms Pleading & Practice (Matthew Bender(R)) ch 324 "Jurisdiction: Subject Matter Jurisdiction". 

Cal. Forms Pleading & Practice (Matthew Bender(R)) ch 474 "Availability of Judicial Review of Agency Deci-
sions". 

Cal. Employment Law (Matthew Bender(R)), ß 21.02. 

9 Witkin Summary (10th ed) Taxation ß 122. 
 

Hierarchy Notes: 

  Tit. 2, Div. 4 Note  

  Tit. 2, Div. 4, Pt. 7 Note  
 
 
NOTES OF DECISIONS 1. Generally 1.5. Particular Determinations 2. Legislative Intent 2.5. Construction 3. Con-
struction with Other Law 4. Jurisdiction 
 
 1. Generally  

Gov C ß 17500-17630 was enacted to implement Cal Const Art XIII B ß 6. County of Fresno v. State (1991) 53 Cal 
3d 482, 280 Cal Rptr 92, 808 P2d 235, 1991 Cal LEXIS 1363. 

Gov C ß 17556(d) declares that the commission shall not find costs mandated by the state if, after a hearing, the 
commission finds that the local government has the authority to levy service charges, fees, or assessments sufficient to 
pay for the mandated program or increased level of service. County of Fresno v. State (1991) 53 Cal 3d 482, 280 Cal 
Rptr 92, 808 P2d 235, 1991 Cal LEXIS 1363. 
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 1.5. Particular Determinations  

State's practice of paying only a nominal amount for mandated programs, while indefinitely deferring the remaining 
costs, did not comply with the mandate reimbursement requirements of Cal Const Art XIII B ß 6, and the implementing 
statutes contained in Gov C ß 17500 et seq., as clearly expressed in Gov C ß 17561. Thus, school districts were entitled 
to declaratory relief under CCP ß 1060. California School Boards Assn. v. State of California (2011, 4th Dist) 192 Cal 
App 4th 770, 121 Cal Rptr 3d 696, 2011 Cal App LEXIS 164, review denied California School Boards Association v. 
State of California (2011, Cal.) 2011 Cal. LEXIS 5321. 
  
 2. Legislative Intent  

In enacting Gov C ß 17500 et seq., the Legislature established the Commission on State Mandates as a quasi-
judicial body to carry out a comprehensive administrative procedure for resolving claims for reimbursement of state-
mandated local costs arising out of Cal Const Art XIII B ß 6. The Legislature did so because the absence of a uniform 
procedure had resulted in inconsistent rulings on the existence of state mandates, unnecessary litigation, reimbursement 
delays, and, apparently, resultant uncertainties in accommodating reimbursement requirements in the budgetary process. 
It is apparent from the comprehensive nature of this legislative scheme, and from the Legislature's expressed intent, that 
the exclusive remedy for a claimed violation of Cal Const Art XIII B ß 6, lies in these procedures. The statutes create an 
administrative forum for resolution of state mandate claims, and establish procedures that exist for the express purpose 
of avoiding multiple proceedings, judicial and administrative, addressing the same claim that a reimbursable state man-
date has been created. In short, the Legislature has created what is clearly intended to be a comprehensive and exclusive 
procedure by which to implement and enforce Cal Const Art XIII B ß 6. Thus, the statutory scheme contemplates that 
the commission, as a quasi-judicial body, has the sole and exclusive authority to adjudicate whether a state mandate 
exists. Redevelopment Agency v. California Comm'n on State Mandates (1996, Cal App 4th Dist) 43 Cal App 4th 1188, 
51 Cal Rptr 2d 100, 1996 Cal App LEXIS 267. 
  
 2.5. Construction  

Although the State may require local entities to provide new programs or services, it may not require the local enti-
ties to use their own revenues to pay for the programs. Payment at some later, undefined time is impermissible. Califor-
nia School Boards Assn. v. State of California (2011, 4th Dist) 192 Cal App 4th 770, 121 Cal Rptr 3d 696, 2011 Cal 
App LEXIS 164, review denied California School Boards Association v. State of California (2011, Cal.) 2011 Cal. 
LEXIS 5321. 
  
 3. Construction with Other Law  

The Legislature's initial appropriation to reimburse counties for the costs of Pen C ß 987.9 (funding by court for 
preparation of defense for indigent defendants in capital cases), was not a final and unchallengeable determination that 
the statute constitutes a state mandate, nor did the Commission on State Mandates err in finding that the statute is not a 
state mandate, despite the Legislature's finding to the contrary in a later appropriations bill. The commission was not 
bound by the Legislature's determination, and it had discretion to determine whether a state mandate existed. The com-
prehensive administrative procedures for resolution of claims arising out of Cal Const Art XIII B ß 6 (Gov C ß 17500 et 
seq.), are the exclusive procedures by which to implement and enforce the constitutional provision. Thus, the commis-
sion, as a quasi-judicial body, has the sole and exclusive authority to adjudicate whether a state mandate exists. Any 
legislative findings are irrelevant to the issue of whether a state mandate exists, and the commission properly deter-
mined that no such mandate existed. In any event, the Legislature itself ceased to regard the provisions of Pen C ß 
987.9, as a state mandate in 1983. County of Los Angeles v. Commission on State Mandates (1995, Cal App 2d Dist) 32 
Cal App 4th 805, 38 Cal Rptr 2d 304, 1995 Cal App LEXIS 161, review denied (1995, Cal) 1995 Cal LEXIS 3339. 

While the legislative history of an amendment to Lab C ß 4707 may have evinced the understanding or belief of the 
Legislature that the amendment created a state mandate, such understanding or belief was irrelevant to the issue of 
whether a state mandate existed. The Legislature has entrusted that determination to the Commission on State Man-
dates, subject to judicial review (Gov C ßß 17500, 17559), and has provided that the initial determination by Legislative 
Counsel is not binding on the Commission. (Gov C ß 17575.) City of Richmond v. Commission on State Mandates 
(1998, Cal App 3d Dist) 64 Cal App 4th 1190, 75 Cal Rptr 2d 754, 1998 Cal App LEXIS 546, review denied (1998, 
Cal) 1998 Cal LEXIS 5509. 
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 4. Jurisdiction  

The superior court had jurisdiction to adjudicate a county's assertion that the Legislature's transfer to counties of the 
responsibility for providing health care services for medically indigent adults constituted a new program that required 
state funding under Cal Const Art XIII B ß 6 (reimbursement to local government for costs of new state-mandated pro-
gram). Although the administrative procedures for determining state-mandated local costs, set forth in Gov C ß 17500 et 
seq., are the exclusive means by which the state's obligations under Cal Const Art XIII B ß 6, are to be determined, in 
this case requiring the county to resort to the statutory procedures would have unduly restricted the county's constitu-
tional right. Other counties' test claim to determine the state's obligations, which was supposed to create an administra-
tive process capable of resolving all disputes, was settled and dismissed without resolving the pertinent issues. This un-
dermined the adequacy of the statutory procedures. Moreover, the county had twice filed claims for reimbursement with 
the Commission on State Mandates, but the commission did not respond. Requiring the county to pursue further, futile 
administrative procedures would have resulted in irreparable harm in light of the county's expressed intent to terminate, 
for lack of funding, its program for the medically indigent. County of San Diego v.State of California (1995, 4th Dist) 
33 Cal App 4th 1787, 40 Cal Rptr 2d 193, 1995 Cal App LEXIS 364, review granted ty of San Diego (1995) 46 Cal 
Rptr 2d 586, 904 P 2d 1197, 1995 Cal LEXIS 4446. 

In a water quality regulation dispute, Gov C ß 17500 et seq., deprived the trial court of jurisdiction to consider an 
issue regarding state-mandated costs. San Joaquin River Exchange Contractors Water Authority v. State Water Re-
sources Control Bd. (2010, 3d Dist) 183 Cal App 4th 1110, 108 Cal Rptr 3d 290, 2010 Cal App LEXIS 514, review 
denied San Joaquin River Exchange Contractors Water Authority v. State Water Resources Control Board (2010, Cal.) 
2010 Cal. LEXIS 6312. 
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GOVERNMENT CODE   
Title 2.  Government of the State of California   

Division 4.  Fiscal Affairs   
Part 7.  State-Mandated Local Costs   

Chapter 2.  General Provisions 
 

GO TO CALIFORNIA CODES ARCHIVE DIRECTORY 
 

Cal Gov Code ß 17514 (2011) 
 
ß 17514.  "Costs mandated by the state" 
 

"Costs mandated by the state" means any increased costs which a local agency or school district is required to incur 
after July 1, 1980, as a result of any statute enacted on or after January 1, 1975, or any executive order implementing 
any statute enacted on or after January 1, 1975, which mandates a new program or higher level of service of an existing 
program within the meaning of Section 6 of Article XIII B of the California Constitution. 
 
HISTORY:  

Added Stats 1984 ch 1459 ß 1. 
 
NOTES:  
 
Collateral References: 

Cal. Forms Pleading & Practice (Matthew Bender(R)) ch 472 "Public Agency Rules". 
  
 
 
Attorney General's Opinions: 

Regarding claims for "costs mandated by the state" filed with the Board of Control before January 1, 1985, and 
transferred to the Commission on State Mandates upon its establishment pursuant to Government Code Section 17630 
and based upon a statute enacted after July 1, 1980, the Commission should determine if the claim is for "costs mandat-
ed by the state" as defined in Government Code Section 17514, and, if it is, allow it; if the claim does not meet the defi-
nition, the Commission should determine if it is for "costs mandated by the state" as defined in Revenue and Taxation 
Code Section 2207 or 2207.5, and, if it is, allow it; or if the claim does not meet any of the foregoing definitions, the 
Commission should reject it. 68 Ops. Cal. Atty. Gen. 244. 
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Hierarchy Notes: 

  Tit. 2, Div. 4 Note  

  Tit. 2, Div. 4, Pt. 7 Note  
 
 
NOTES OF DECISIONS 1. Constitutionality 2. Construction 3. Construction with Other Law 4. Error 
 
 1. Constitutionality  

Because Gov C ß 17516(c) was unconstitutional to the extent that it exempted regional water quality control boards 
from the constitutional state mandate subvention requirement, a trial court properly issued a writ of mandate directing 
the California Commission on State Mandates to resolve, on the merits and without reference to ß 17516(c), test claims 
presented by a county and several cities seeking reimbursement for carrying out obligations required by a National Pol-
lutant Discharge Elimination System Permit for municipal stormwater and urban runoff discharges that was issued by a 
regional water quality control board. County of Los Angeles v. Commission on State Mandates (2007, Cal App 2d Dist) 
150 Cal App 4th 898, 58 Cal Rptr 3d 762, 2007 Cal App LEXIS 711. 

Gov C ß 17516c is unconstitutional to the extent that it purports to exempt orders issued by regional water quality 
control boards from the definition of "executive orders" for which subvention of funds to local governments for carrying 
out state mandates is required pursuant to Cal Const Art XIII B, ß 6 because the exemption contravenes the clear, une-
quivocal intent of Cal Const Art XIII B, ß 6 that subvention of funds was required whenever any state agency mandated 
a new program or higher level of service on any local government, and whether one or both of the subject two obliga-
tions constitutes a state mandate necessitating subvention of funds under Cal Const Art XIII B, ß 6 is an issue that must 
in the first instance be resolved by the California Commission on State Mandates. Moreover, a contrary conclusion is 
not compelled by virtue of the fact that Gov C ß 17516c essentially mirrors the language of Rev & Tax C ß 2209(c) 
because a statute cannot trump the constitution. County of Los Angeles v. Commission on State Mandates (2007, Cal 
App 2d Dist) 150 Cal App 4th 898, 58 Cal Rptr 3d 762, 2007 Cal App LEXIS 711. 
  
 2. Construction  

Simply because a state law or order may increase the costs borne by local government in providing services, this 
does not necessarily establish that the law or order constitutes an increased or higher level of the resulting "service to 
the public" under Cal Const Art XIII B ß 6, and Gov C ß 17514. San Diego Unified School Dist. v. Commission on 
State Mandates (2004) 33 Cal 4th 859, 16 Cal Rptr 3d 466, 94 P3d 589, 2004 Cal LEXIS 7079. 
  
 3. Construction with Other Law  

No hearing costs incurred in carrying out those expulsions that are discretionary under Ed C ß 48915, including 
costs related to hearing procedures claimed to exceed the requirements of federal law, are reimbursable; the discretion-
ary expulsion provision of ß 48915 is not a "new program or higher level of service" under Cal Const Art XIII B ß 6, 
and under Gov C ß 17514. San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal 4th 859, 16 
Cal Rptr 3d 466, 94 P3d 589, 2004 Cal LEXIS 7079. 

California Public Safety Officers Procedural Bill of Rights Act, Gov C ß 3300 et seq., is not a reimbursable man-
date as to school districts and special districts that are permitted by statute, but not required, to employ peace officers 
who supplement the general law enforcement units of cities and counties. Department of Finance v. Commission on 
State Mandates (2009, 3d Dist) 170 Cal App 4th 1355, 89 Cal Rptr 3d 93, 2009 Cal App LEXIS 152. 

State auditing rule used to reduce reimbursement claims by school districts and community college districts for 
state-mandated programs, which stated that there would be a reduction for health fees authorized by Ed C ß 76355, 
subd. (a)(1), was valid under Gov C ß 11350, subd. (a), because it was not a regulation as defined in Gov C ß 
11342.600. Such a reduction was required by Gov C ßß 17514, 17556, subd. (d), which make clear that costs are not 
state-mandated if local fees could be imposed to recover the costs, whether or not actually imposed. Clovis Unified 
School Dist. v. Chiang (2010, 3d Dist) 188 Cal App 4th 794, 116 Cal Rptr 3d 33, 2010 Cal App LEXIS 1643, modified, 
rehearing denied (2010, Cal. App. 3d Dist.) 2010 Cal. App. LEXIS 1774. 
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 4. Error  

Trial court erred in upholding the California Commission on State Mandates' determination that, as to school dis-
tricts not compelled by statute to employ peace officers, the California Public Safety Officers Procedural Bill of Rights 
Act, Gov C ß 3300 et seq., requirements were a reimbursable state mandate where its judgment rested on the insupport-
able legal conclusion that the districts, identified in Gov C ß 3301, were as a practical matter compelled to exercise their 
authority to hire peace officers; districts in issue were authorized, but not required, to provide their own peace officers 
and did not have provision of police protection as an essential and basic function. Department of Finance v. Commis-
sion on State Mandates (2009, 3d Dist) 170 Cal App 4th 1355, 89 Cal Rptr 3d 93, 2009 Cal App LEXIS 152. 

Received
August 26, 2011
Commission on
State Mandates



Test Claim Title:  Joint Test Claims of Ventura County Watershed Protection District and 
County of Ventura re RWQCB Los Angeles Region’s Order No. R4-2010-0108 (NPDES No. 
CAS004002) 
 
Claimants:  County of Ventura and Ventura County Watershed Protection District 
 
 
 
 

SECTION 7 – DOCUMENTATION 
 
 
 
 
 

VOLUME 2 
 

TAB 23 

Received
August 26, 2011
Commission on
State Mandates



 

 

 
 
 

DEERING'S CALIFORNIA CODES ANNOTATED 
Copyright (c) 2011 by Matthew Bender & Company, Inc. 

a member of the LexisNexis Group. 
All rights reserved. 

 
*** THIS DOCUMENT IS CURRENT THROUGH URGENCY CHAPTER 192 & EXTRA. SESS. CH. 8 *** 

 OF THE 2011 SESSION 
 SPECIAL NOTICE: CHAPTERS ENACTED BETWEEN OCTOBER 20, 2009, AND NOVEMBER 2, 2010, ARE 

SUBJECT TO REPEAL BY PROPOSITION 22. 
 

GOVERNMENT CODE   
Title 2.  Government of the State of California   
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Cal Gov Code ß 17556 (2011) 

 
ß 17556.  Criteria for not finding costs mandated by state 
 

The commission shall not find costs mandated by the state, as defined in Section 17514, in any claim submitted by 
a local agency or school district, if, after a hearing, the commission finds any one of the following: 

 (a) The claim is submitted by a local agency or school district that requests or previously requested legislative au-
thority for that local agency or school district to implement the program specified in the statute, and that statute imposes 
costs upon that local agency or school district requesting the legislative authority. A resolution from the governing body 
or a letter from a delegated representative of the governing body of a local agency or school district that requests author-
ization for that local agency or school district to implement a given program shall constitute a request within the mean-
ing of this subdivision. This subdivision applies regardless of whether the resolution from the governing body or a letter 
from a delegated representative of the governing body was adopted or sent prior to or after the date on which the statute 
or executive order was enacted or issued. 

 (b) The statute or executive order affirmed for the state a mandate that has been declared existing law or regulation 
by action of the courts. This subdivision applies regardless of whether the action of the courts occurred prior to or after 
the date on which the statute or executive order was enacted or issued. 

 (c) The statute or executive order imposes a requirement that is mandated by a federal law or regulation and results 
in costs mandated by the federal government, unless the statute or executive order mandates costs that exceed the man-
date in that federal law or regulation. This subdivision applies regardless of whether the federal law or regulation was 
enacted or adopted prior to or after the date on which the state statute or executive order was enacted or issued. 

 (d) The local agency or school district has the authority to levy service charges, fees, or assessments sufficient to 
pay for the mandated program or increased level of service. This subdivision applies regardless of whether the authority 
to levy charges, fees, or assessments was enacted or adopted prior to or after the date on which the statute or executive 
order was enacted or issued. 
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 (e) The statute, executive order, or an appropriation in a Budget Act or other bill provides for offsetting savings to 
local agencies or school districts that result in no net costs to the local agencies or school districts, or includes additional 
revenue that was specifically intended to fund the costs of the state mandate in an amount sufficient to fund the cost of 
the state mandate. This subdivision applies regardless of whether a statute, executive order, or appropriation in the 
Budget Act or other bill that either provides for offsetting savings that result in no net costs or provides for additional 
revenue specifically intended to fund the costs of the state mandate in an amount sufficient to fund the cost of the state 
mandate was enacted or adopted prior to or after the date on which the statute or executive order was enacted or issued. 

 (f) The statute or executive order imposes duties that are necessary to implement, or are expressly included in, a 
ballot measure approved by the voters in a statewide or local election. This subdivision applies regardless of whether the 
statute or executive order was enacted or adopted before or after the date on which the ballot measure was approved by 
the voters. 

 (g) The statute created a new crime or infraction, eliminated a crime or infraction, or changed the penalty for a 
crime or infraction, but only for that portion of the statute relating directly to the enforcement of the crime or infraction. 
 
HISTORY:  

Added Stats 1984 ch 1459 ß 1. Amended Stats 1986 ch 879 ß 4; Stats 1989 ch 589 ß 1; Stats 2004 ch 895 ß 14 (AB 
2855); Stats 2005 ch 72 ß 7 (AB 138), effective July 19, 2005; Stats 2006 ch 538 ß 279 (SB 1852), effective January 1, 
2007; Stats 2010 ch 719 ß 31 (SB 856), effective October 19, 2010. 
 
NOTES:  
 
Amendments: 
  
 
 
1986 Amendment: 

(1) Deleted subdivision designation (a) at the beginning of the section; (2) redesignated former subds (a)(1)-(a)(7) 
to be subds (a)-(g); and (3) deleted former subd (b) which read: "(b) The commission may find costs mandated by the 
state, as defined in Section 2207 or 2207.5 of the Revenue and Taxation Code, solely with regard to a statute enacted, or 
an executive order implementing a statute enacted, before January 1, 1975. However, such a finding shall not constitute 
costs mandated by the state as defined in Section 17514." 
  
 
 
1989 Amendment: 

Added ", or includes additional revenue that was specifically intended to fund the costs of the state mandate in an 
amount sufficient to fund the cost of the state mandate" in subd (e). 
  
 
 
2004 Amendment: 

(1) Generally substituted "that" for "which" in subds (a), (b), (e) and (f); (2) added "a mandate" in subd (b); (3) 
amended subd (c) by  (a) substituting "imposes a requirement that is mandated by a federal law or regulation and re-
sults" for "implemented a federal law or regulation and resulted"; (b) substituting the second instance of "that" for 
"which" in the first sentence; and (c) adding the last sentence; (4) substituted "The statute, executive order, or an appro-
priation in a Budget Act or other bill" for "The statute or executive order" at the beginning of subd (e); and (5) added 
"or local" in subd (f). 
  
 
 
2005 Amendment: 
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 Amended subd (f) by (1) substituting "imposes" for "imposed"; (2) substituting "are necessary to implement, rea-
sonably within the scope of, or" for "were"; and (3) adding the last sentence. 
  
 
 
2006 Amendment: 

(1) Substituted "any one of the following" for "that" after "the commission finds" in the introductory paragraph; (2) 
substituted "subdivision" for "paragraph" after "meaning of this" in subd (a); and (3) added the comma after "expressly 
included in" in subd (f). 
  
 
 
2010 Amendment: 

(1) Added "requests or previously" in the first sentence of subd (a); (2) added the last sentence of subds (a), (b), (d), 
and (e); (3) substituted "has" for "had" after "mandate that" in the first sentence of subd (b); and (4) substituted "or are 
expressly" for "reasonably within the scope of, or expressly" in the first sentence of subd (f). 
  
 
 
Note 

Stats 2008 ch 751 provides: 

SEC. 75. Notwithstanding any other provision of law, the Commission on State Mandates, upon final resolution of 
any pending litigation challenging the constitutionality of subdivision (f) of Section 17556 of the Government Code, 
shall reconsider its test claim statement of decision in CSM-4509 on the Sexually Violent Predator Program to deter-
mine whether Chapters 762 and 763 of the Statutes of 1995 and Chapter 4 of the Statutes of 1996 constitute a reimburs-
able mandate under Section 6 of Article XIIIB of the California Constitution in light of ballot measures approved by the 
state's voters, federal and state statutes enacted, and federal and state court decisions rendered since these statutes were 
enacted. The commission shall, if necessary, issue a statewide cost estimate and revise its parameters and guidelines in 
CSM-4509 to be consistent with this reconsideration and shall, if practicable, include a reasonable reimbursement 
methodology as defined in Section 17518.5 of the Government Code. If the parameters and guidelines are revised, the 
Controller shall revise the appropriate claiming instructions to be consistent with the revised parameters and guidelines. 
Any changes by the commission to the original statement of decision in CSM-4509 shall be deemed effective on July 1, 
2009.  
  
 
 
Cross References: 

Untimely filing of reimbursement claims: Gov C ß 17568. 
  
 
 
Collateral References: 

9 Witkin Summary (10th ed) Taxation ß 121. 
 

Hierarchy Notes: 

  Tit. 2, Div. 4 Note  

  Tit. 2, Div. 4, Pt. 7 Note  
 
 
NOTES OF DECISIONS 1. Generally 2. Constitutionality 3. Construction 4. Applicability 
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 1. Generally  

Gov C ß 17556(d) provides that the commission shall not find costs mandated by the state if, after a hearing, the 
commission finds that the local government has the authority to levy service charges, fees, or assessments sufficient to 
pay for the mandated program or increased level of service. County of Fresno v. State (1991) 53 Cal 3d 482, 280 Cal 
Rptr 92, 808 P2d 235, 1991 Cal LEXIS 1363. 
  
 2. Constitutionality  

In a proceeding by a county seeking reversal of a decision by the Commission on State Mandates that the state was 
not required by Cal Const Art XIII B ß 6, to reimburse the county for costs incurred in implementing the Hazardous 
Materials Release Response Plans and Inventory Act (H & S C ß 25500 et seq.), the trial court properly found that Gov 
C ß 17556, subd. (d) (costs are not state-mandated if agency has authority to levy charge or fee sufficient to pay for pro-
gram), was constitutional. Cal Const Art XIII B was intended to apply to taxation and was not intended to reach beyond 
it, as is apparent from the language of the measure and confirmed by its history. It was designed to protect the tax reve-
nues of local governments from state mandates that would require expenditure of such revenues and, read in textual and 
historical contexts, requires subvention only when the cost in question can be recovered solely from tax revenues. Sec-
tion 17556, subd. (d), effectively construed the term "cost" in the constitutional provision as excluding expenses that are 
recoverable from sources other than taxes, and that construction is altogether sound. Accordingly, Gov C ß 17556, subd. 
(d), is facially constitutional under Cal Const Art XIII B ß 6. County of Fresno v. State (1991) 53 Cal 3d 482, 280 Cal 
Rptr 92, 808 P2d 235, 1991 Cal LEXIS 1363. 

State reimbursement statute, Gov C ß 17556(d) was facially constitutional because it did not create a new exception 
to reimbursement as required by Cal Const Art XIII B ß 6. County of Fresno v. State (1991) 53 Cal 3d 482, 280 Cal 
Rptr 92, 808 P2d 235, 1991 Cal LEXIS 1363. 

To the extent that Gov C ß 17556, subd. (f), as amended, allows the legislature to impose on local governments 
nonreimbursable costs resulting from duties that are necessary to implement or expressly included in a ballot measure, it 
does not violate Cal Const Art XIII B, ß 6; however, additional language declaring that no reimbursement is necessary 
for duties that are reasonably within the scope of a ballot measure is impermissibly broad because it allows for denial of 
reimbursement when reimbursement is required by Cal Const Art XIII B, ß 6. California School Boards Assn. v. State 
of California (2009, 3d Dist) 171 Cal App 4th 1183, 90 Cal Rptr 3d 501, 2009 Cal App LEXIS 302. 

To the extent that Gov C ß 17556, subd. (f), as amended, provides that the state need not reimburse local govern-
ments for imposing duties that are expressly included in or necessary to implement a ballot measure, the statute is con-
sistent with Cal Const Art XIII B, ß 6. However, any duty not expressly included in or necessary to implement the ballot 
measure gives rise to a reimbursable state mandate, even if the duty is reasonably within the scope of the ballot meas-
ure. California School Boards Assn. v. State of California (2009, 3d Dist) 171 Cal App 4th 1183, 90 Cal Rptr 3d 501, 
2009 Cal App LEXIS 302. 
  
 3. Construction  

"Reasonably within the scope of" language contained in Gov C ß 17556, subd. (f), is invalid; the language is so 
broad that it cannot be used as a standard for determining whether the state must reimburse a local government for hav-
ing imposed a duty resulting in costs. California School Boards Assn. v. State of California (2009, 3d Dist) 171 Cal App 
4th 1183, 90 Cal Rptr 3d 501, 2009 Cal App LEXIS 302. 

Phrase "reasonably within the scope of" is grammatically, functionally and volitionally separable from the remain-
der of Gov C ß 17556, subd. (f); therefore, the phrase can and must be severed from the remaining language in ß 17556, 
subd. (f). California School Boards Assn. v. State of California (2009, 3d Dist) 171 Cal App 4th 1183, 90 Cal Rptr 3d 
501, 2009 Cal App LEXIS 302. 

Gov C ß 17556, subd. (f), is, in part, inconsistent with Cal Const Art XIII B, ß 6, and must be interpreted to elimi-
nate that inconsistency. California School Boards Assn. v. State of California (2009, 3d Dist) 171 Cal App 4th 1183, 90 
Cal Rptr 3d 501, 2009 Cal App LEXIS 302. 

"Necessary to implement" language of Gov C ß 17556, subd. (f), is consistent with Cal. Const., art. XIII B, ß 6, be-
cause it denies reimbursement only to the extent that costs imposed by a statute are necessary to implement a ballot 
measure; therefore, the "necessary to implement" language of the statute does not violate Cal Const Art XIII B, ß 6. 
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California School Boards Assn. v. State of California (2009, 3d Dist) 171 Cal App 4th 1183, 90 Cal Rptr 3d 501, 2009 
Cal App LEXIS 302. 

Even if a statewide regulatory amendment, increasing the level of purity required when reclaimed wastewater is 
used for certain types of irrigation, constituted a new program for state-mandated costs purposes, the costs were not 
reimbursable, since the water districts had the authority to levy fees to pay for the program (Wat C ß 35470). Rev & Tax 
C former ß 2253.2 (now Gov C ß 17556), provides that the Board of Control shall not find a reimbursable cost if the 
local agency has the "authority," i.e., the right or power, to levy service charges, fees, or assessments sufficient to pay 
for the mandated program. The plain language of the statute precluded a construction of "authority" to mean a practical 
ability in light of surrounding economic circumstances. Connell v. Superior Court (1997, Cal App 3d Dist) 59 Cal App 
4th 382, 69 Cal Rptr 2d 231, 1997 Cal App LEXIS 948, review or rehearing denied Santa Margarita Water Dist. v. State 
Controller (1998, Cal) 1998 Cal LEXIS 1379. 

State auditing rule used to reduce reimbursement claims by school districts and community college districts for 
state-mandated programs, which stated that there would be a reduction for health fees authorized by Ed C ß 76355, 
subd. (a)(1), was valid under Gov C ß 11350, subd. (a), because it was not a regulation as defined in Gov C ß 
11342.600. Such a reduction was required by Gov C ßß 17514, 17556, subd. (d), which make clear that costs are not 
state-mandated if local fees could be imposed to recover the costs, whether or not actually imposed. Clovis Unified 
School Dist. v. Chiang (2010, 3d Dist) 188 Cal App 4th 794, 116 Cal Rptr 3d 33, 2010 Cal App LEXIS 1643, modified, 
rehearing denied (2010, Cal. App. 3d Dist.) 2010 Cal. App. LEXIS 1774. 
  
 4. Applicability  

In litigation by several water districts against the State Controller to enforce a State Board of Control decision that a 
statewide regulatory amendment, increasing the level of purity required when reclaimed wastewater is used for certain 
types of irrigation, constituted a state-mandated program for which water districts were entitled to reimbursement from 
the state, the public interest exception to the doctrine of administrative collateral estoppel permitted defendant to raise 
the purely legal issue that Rev & Tax C former ß 2253.2 (now Gov C ß 17556), precluded reimbursement. The statute 
provides that the Board of Control shall not find a reimbursable cost if the local agency has the "authority," i.e., the right 
or power, to levy service charges, fees, or assessments sufficient to pay for the mandated program, and plaintiffs had 
such authority. The board's finding to the contrary was thus not binding. Connell v. Superior Court (1997, Cal App 3d 
Dist) 59 Cal App 4th 382, 69 Cal Rptr 2d 231, 1997 Cal App LEXIS 948, review or rehearing denied Santa Margarita 
Water Dist. v. State Controller (1998, Cal) 1998 Cal LEXIS 1379. 

Even if the hearing procedures set forth in Ed C ß 48918 constitute a new program or higher level of service, this 
statute does not trigger any right to reimbursement because the hearing provisions that assertedly exceed federal re-
quirements are merely incidental to fundamental federal due process requirements and the added costs of such proce-
dures are de minimis; all hearing costs incurred under ß 48918, triggered by a school district's exercise of discretion to 
seek expulsion, should be treated as having been incurred pursuant to a mandate of federal law, and hence all such costs 
are nonreimbursable under Gov C ß 17556(c). San Diego Unified School Dist. v. Commission on State Mandates 
(2004) 33 Cal 4th 859, 16 Cal Rptr 3d 466, 94 P3d 589, 2004 Cal LEXIS 7079. 
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Test Claim Title:  Joint Test Claims of Ventura County Watershed Protection District and 
County of Ventura re RWQCB Los Angeles Region’s Order No. R4-2010-0108 (NPDES No. 
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WATER CODE   
Division 7.  Water Quality   

Chapter 1.  Policy 
 

GO TO CALIFORNIA CODES ARCHIVE DIRECTORY 
 

Cal Wat Code ß 13000 (2011) 
 
ß 13000.  Legislative findings and declarations 
 

The Legislature finds and declares that the people of the state have a primary interest in the conservation, control, 
and utilization of the water resources of the state, and that the quality of all the waters of the state shall be protected for 
use and enjoyment by the people of the state. 

The Legislature further finds and declares that activities and factors which may affect the quality of the waters of 
the state shall be regulated to attain the highest water quality which is reasonable, considering all demands being made 
and to be made on those waters and the total values involved, beneficial and detrimental, economic and social, tangible 
and intangible. 

The Legislature further finds and declares that the health, safety and welfare of the people of the state requires that 
there be a statewide program for the control of the quality of all the waters of the state; that the state must be prepared to 
exercise its full power and jurisdiction to protect the quality of waters in the state from degradation originating inside or 
outside the boundaries of the state; that the waters of the state are increasingly influenced by interbasin water develop-
ment projects and other statewide considerations; that factors of precipitation, topography, population, recreation, agri-
culture, industry and economic development vary from region to region within the state; and that the statewide program 
for water quality control can be most effectively administered regionally, within a framework of statewide coordination 
and policy. 
 
HISTORY:  

Added Stats 1969 ch 482 ß 18, operative January 1, 1970. 
 
NOTES:  
 
Historical Derivation: 

Former ß 13000, as added Stats 1949 ch 1549 ß 1, amended Stats 1963 ch 1463 ß 1, Stats 1965 ch 1657 ß 2, Stats 
1967 ch 284 ß 136.7. 
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Editor's Notes 

See note to ß 12617.1 respecting the purpose of Stats 1969 ch 482. 
  
 
 
Cross References: 

Consumer booklet on water pollution as environmental hazard: B & P C ß 10084.1. 

Regulation of specified underground storage structures: H & S C ß 25280. 
  
 
 
Collateral References: 

Cal. Forms Pleading & Practice (Matthew Bender(R)) ch 308 "Insurance". 

Cal. Points & Authorities (Matthew Bender(R)) ch 120 "Insurance," ß 120.45. 

Cal. Points & Authorities (Matthew Bender(R)) ch 165 "Negligence," ß 165.70. 

Cal. Ins. Law & Practice (Matthew Bender(R)), ch 41, Liability insurance in General ß 41.30. 

Cal. Torts (Matthew Bender(R)), ß 81.01. 

8 Witkin Summary (10th ed) Constitutional Law ß 1073. 

12 Witkin Summary (10th ed) Real Property ß 893. 

13 Witkin Summary (10th ed) Equity ß 151. 

Federal Water Pollution Control Act: 33 USCS ßß 1251 et seq. 

Cal. Legal Forms, (Matthew Bender) ßß 33.13, 33.14[5], 33.210[2], 33.212[2], 33.222[2], 33.232[2], 33.233[2], 
39.25. 
  
 
 
Proof of Facts: 

To protect Delta water quality, State Water Resources Control Board may modify permits held by Central Valley 
and State Water Projects. 9 CEB Real Prop Rep No. 6 p 134. 
  
 
 
Law Review Articles: 

Water quality control in California--a regional approach. 7 Cal Western LR 138. 

Filling wetlands: California law and regulation. 17 CEB Real Prop Rep 1. 

Quality control and re-use of water in California. 45 CLR 586. 

State regulation of hazards growing out of use of atomic energy. 46 CLR 84. 

Water quality control at Lake Tahoe. 58 CLR 1273. 

Electricity or the environment: A study of public regulation without public control. 61 CLR 961. 

Addressing California's Uncertain Water Future by Coordinating Long-Term Land Use and Water Planning: Is a 
Water Element in the General Plan the Next Step? 31 Ecology LQ 117. 

Federal and state regulation of oil pollution from ocean petroleum production. 22 Hast LJ 485. 
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New directions in water quality management. 6 Lincoln LR 51. 

Emerging forums for groundwater dispute resolution in California: A glimpse at the second generation of ground-
water issues and how agencies work towards problem resolution. 20 Pacific LJ 31. 

Local control of pollution from federal facilities; Federal Water Pollution Control Act. 11 San Diego LR 989. 

Environmental protection in California: Court action powers of state and local government attorneys. 14 Santa 
Clara Law 296. 

State control of water pollution. 1 UCD LR 1. 

Special problems of water pollution--the private sector. 1 UCD LR 105. 

Pollution of ground water. 1 UCD LR 141. 

Development of the California and Federal water pollution control programs. 5 UCD LR 234. 

Environmental law. 5 USF LR 10. 

Blame It on the Rain? El Nino is no Excuse to Pollute. 21 Whittier LR 737. 

Symposium on the 25th Anniversary of the Report of the Governor's Commission to Review California Water 
Rights Law Part 1 of 2: Toward Greater Certainty in Water Rights: Searching for Certainty in a State of Flux: How 
Administrative Procedures Help Provide Stability in Water Rights Law. 36 McGeorge LR 73. 
  
 
 
Annotations: 

Validity and construction of anti-water pollution statutes or ordinances. 32 ALR3d 215. 

Landowner's right to relief against pollution of his water supply by industrial or commercial waste. 39 ALR3d 910. 

Pollution control: validity and construction of statutes, ordinances, or regulations controlling discharge of industrial 
wastes into sewer system. 47 ALR3d 1224. 

Right to maintain action to enjoin public nuisance as affected by existence of pollution control agency. 60 ALR3d 
665. 

Federal common law of nuisance as basis for relief in environmental pollution cases. 29 ALR Fed 137. 

Abstention doctrine in action challenging state watercraft pollution control statutes. 32 L Ed 2d 257. 
 

Hierarchy Notes: 

  Div. 7 Note  

  Div. 7, Ch. 1 Note  
 
LexisNexis 50 State Surveys, Legislation & Regulations 

   Water Quality 
 
 
NOTES OF DECISIONS 1. Construction of Law 2. Power of Board 3. Duty of Board 4. Municipal Police Power 5. 
Damage Claims 6. Preemption 7. Judicial Review 
 
 1. Construction of Law  

Because the Porter-Cologne Water Quality Control Act (Wat. Code, ß 13000 et seq.) is patterned after the federal 
Water Pollution Control Act (33 USCS ß 1251 et seq.), California courts look to federal authority in construing the state 
act. People v. Buena Vista Mines, Inc. (1998, Cal App 2d Dist) 60 Cal App 4th 1198, 71 Cal Rptr 2d 101, 1998 Cal App 
LEXIS 41. 
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In a case in which regional water boards had initiated remedial administrative proceedings against an insured pur-
suant to the Porter-Cologne Act, an insurer's indemnification obligation was expressly extended beyond court-ordered 
money "damages" to include expenses incurred in responding to government agency orders administratively imposed 
outside the context of a government lawsuit to cleanup and abate environmental pollution. Powerine Oil Co., Inc. v. 
Superior Court (2005) 37 Cal 4th 377, 33 Cal Rptr 3d 562, 118 P3d 589, 2005 Cal LEXIS 9547. 

Gov C ß 17516c is unconstitutional to the extent that it purports to exempt orders issued by regional water quality 
control boards from the definition of "executive orders" for which subvention of funds to local governments for carrying 
out state mandates is required pursuant to Cal Const Art XIII B, ß 6 because the exemption contravenes the clear, une-
quivocal intent of Cal Const Art XIII B, ß 6 that subvention of funds was required whenever any state agency mandated 
a new program or higher level of service on any local government, and whether one or both of the subject two obliga-
tions constitutes a state mandate necessitating subvention of funds under Cal Const Art XIII B, ß 6 is an issue that must 
in the first instance be resolved by the California Commission on State Mandates. Moreover, a contrary conclusion is 
not compelled by virtue of the fact that Gov C ß 17516c essentially mirrors the language of Rev & Tax C ß 2209(c) 
because a statute cannot trump the constitution. County of Los Angeles v. Commission on State Mandates (2007, Cal 
App 2d Dist) 150 Cal App 4th 898, 58 Cal Rptr 3d 762, 2007 Cal App LEXIS 711. 

United States Fish and Wildlife Service (FWS) was entitled to summary judgment in an action under 16 U.S.C.S. ß 
1540(g)(1)(A), which was filed by builder associations challenging FWS's designation of the Central California popula-
tion of the California tiger salamander as "threatened" under the Endangered Species Act, 16 U.S.C.S. ß 1531 et seq.; 
FWS considered the inadequacy of existing regulatory mechanisms as required by 16 U.S.C.S. ß 1533(a)(1), and it ra-
tionally concluded that there was inadequate protection under the Clean Water Act, 33 U.S.C.S. ß 1251 et seq., the Cali-
fornia Streambed Alteration Act, F & G C ß 1600 et seq., the California Environmental Quality Act, Pub Res C ß 21000 
et seq., and the California Porter-Cologne Water Quality Control Act, Wat C ß 13000 et seq.Home Builders Ass'n v. 
United States Fish & Wildlife Serv. (2007, ND Cal) 529 F Supp 2d 1110, 2007 US Dist LEXIS 80881, aff'd Home 
Builders Ass'n of N. Cal. v. United States Fish & Wildlife Serv. (2009, 9th Cir. Cal.) 2009 U.S. App. LEXIS 7748. 
  
 2. Power of Board  

It was not legislative intent to place in state water pollution control board or any of its regional boards exclusive 
power to determine whether nuisance exists and to abate nuisance created by pollution of water. People v. Los Angeles 
(1958, Cal App 2d Dist) 160 Cal App 2d 494, 325 P2d 639, 1958 Cal App LEXIS 2145, superseded by statute as stated 
in TrafficSchoolOnline, Inc. v. Clarke (2003, Cal App 2d Dist) 112 Cal App 4th 736, 5 Cal Rptr 3d 408, 2003 Cal App 
LEXIS 1549. 

Water quality orders promulgated by the State Water Resources Control Board and a regional water quality control 
board establishing limitations for coliform effluent applied to a youth correctional facility's wastewater treatment plant 
and were consistent with the applicable basin plan and the Porter-Cologne Water Quality Control Act, Wat C ß 13000 et 
seq.County of Sacramento v. State Water Resources Control Bd. (2007, Cal App 3d Dist) 153 Cal App 4th 1579, 64 Cal 
Rptr 3d 302, 2007 Cal App LEXIS 1300. 

Although a county argued that water quality orders were not applicable to a county-owned youth correctional facili-
ty's wastewater treatment plant because the groundwater in the vicinity was not used for domestic or municipal supply, 
the county's argument was rejected. Restricting the water quality objective for bacteria to groundwaters based on current 
uses would have read in a temporal element not found in the language of the applicable basin plan. County of Sacra-
mento v. State Water Resources Control Bd. (2007, Cal App 3d Dist) 153 Cal App 4th 1579, 64 Cal Rptr 3d 302, 2007 
Cal App LEXIS 1300. 

Given the expansive scope of the legislature's findings contained in Wat C ß 13000, plus the findings in the 2001 
MS4 permit issued by the California Regional Water Quality Control Board, Los Angeles Region, citing water quality 
objectives for discharges to the state's coastal waters, allowing a regional water quality control board to interpret its au-
thority under Wat C ß 13241 to include the development of water quality objectives based on potential, as opposed to 
probable, beneficial uses would be appropriate. Therefore, a trial court erred in limiting the regional board's exercise of 
its discretion in developing water quality objectives. City of Arcadia v. State Water Resources Control Bd. (2010, 4th 
Dist) 191 Cal App 4th 156, 2010 Cal App LEXIS 2150. 

Under the Porter-Cologne Water Quality Control Act, California state law designates the State Water Resources 
Control Board and nine regional boards as the principal state agencies for enforcing federal and state water pollution 
law and for issuing permits. NRDC v. County of L.A. (2011, CA9 Cal) 2011 US App LEXIS 4647. 
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 3. Duty of Board  

There is no provision requiring any county or municipality damaged by public nuisance, or health of whose inhab-
itants is endangered by such nuisance, to institute any proceedings before either regional water pollution control board 
or state board. People v. Los Angeles (1958, Cal App 2d Dist) 160 Cal App 2d 494, 325 P2d 639, 1958 Cal App LEXIS 
2145, superseded by statute as stated in TrafficSchoolOnline, Inc. v. Clarke (2003, Cal App 2d Dist) 112 Cal App 4th 
736, 5 Cal Rptr 3d 408, 2003 Cal App LEXIS 1549. 

If person ordered to correct nuisance or pollution found by regional water pollution control board to exist by virtue 
of discharge of sewage fails to comply with board's order, only then is it duty of regional board to certify facts to district 
attorney of county in which discharge of sewage originates, and it is duty of district attorney to seek injunction against 
persons causing pollution or nuisance. People v. Los Angeles (1958, Cal App 2d Dist) 160 Cal App 2d 494, 325 P2d 
639, 1958 Cal App LEXIS 2145, superseded by statute as stated in TrafficSchoolOnline, Inc. v. Clarke (2003, Cal App 
2d Dist) 112 Cal App 4th 736, 5 Cal Rptr 3d 408, 2003 Cal App LEXIS 1549. 

In a case involving the adoption and approval by the State Water Resources Control Board and a regional water 
quality control board of a small tributary stream's temperature amendment to the existing water quality control plan for 
two river basins, the boards' finding that the stream had no viable population of rainbow trout had sufficient evidentiary 
support and did not violate the California Porter-Cologne Water Quality Control Act, Wat C ß 13000 et seq., by failing 
to protect the stream's native cold water fish where: (1) data collected through a series of fish surveys by different par-
ties constituted credible evidence that a population of rainbow trout was not present in the stream; (2) only a few isolat-
ed adult trout were observed in a single survey in 1994; (3) the temperature survey data demonstrated that summer wa-
ter temperatures found throughout the stream were incompatible with viable rainbow trout populations; and (4) an infer-
ence could be drawn from the evidence that the limited presence of trout in deep, spring-fed pools was not likely to be 
adversely affected by the amended temperature objectives. California Sportfishing Protection Alliance v. State Water 
Resources Control Bd. (2008, 1st Dist) 160 Cal App 4th 1625, 73 Cal Rptr 3d 560, 2008 Cal App LEXIS 382. 
  
 4. Municipal Police Power  

Right of city under its police power to set up standards reasonably designed to safeguard health of its inhabitants is 
not impaired but is affirmed by provisions of Dickey Act (Wat Cal ßß 13000 et seq.) and H & S Cal ß 5415. People v. 
Los Angeles (1958, Cal App 2d Dist) 160 Cal App 2d 494, 325 P2d 639, 1958 Cal App LEXIS 2145, superseded by 
statute as stated in TrafficSchoolOnline, Inc. v. Clarke (2003, Cal App 2d Dist) 112 Cal App 4th 736, 5 Cal Rptr 3d 
408, 2003 Cal App LEXIS 1549. 
  
 5. Damage Claims  

In an action by a property owner for reimbursement of costs incurred removing hazardous materials from the prop-
erty, CC ß 3482 precluded state law claims against the government defendants. Pollutants entering a storm drain under 
the maintenance of the government defendants were authorized by a permit issued by the water quality control board. 
However, a corporate defendant was not entitled to summary judgment on causes of action for trespass and nuisance. 
Plaintiff could rely on the doctrine of res ipsa loquitur to establish that defendant's negligence in allowing material to be 
dumped. Carson Harbor Village, Ltd. v. Unocal Corp. (1997, CD Cal) 990 F Supp 1188, 1997 US Dist LEXIS 22574, 
aff'd in part, rev'd in part (2000) 227 F.3d 1196, 2000 U.S. App. LEXIS 23206, 2000 Cal. Daily Op. Service 7668, 2000 
D.A.R. 10199, 51 Env't Rep. Cas. (BNA) 1193, 31 Envtl. L. Rep. 20141, 154 Oil & Gas Rep. 477, aff'd in part, rev'd in 
part (2001) 270 F.3d 863, 2001 U.S. App. LEXIS 22863, 2001 Cal. Daily Op. Service 9080, 2001 D.A.R. 11365, 53 
Env't Rep. Cas. (BNA) 1321, 32 Envtl. L. Rep. 20180, 154 Oil & Gas Rep. 509. 
  
 6. Preemption  

Federal preemption under the Federal Power Act, 16 U.S.C. ß 791a et seq., precluded enforcement of the waste dis-
charge requirements of the Porter-Cologne Water Quality Control Act, Wat C ß 13000 et seq., as to the reporting of 
waste discharges into the reservoirs of hydroelectric dams operating under a federal license. Karuk Tribe of Northern 
California v. California Regional Water Quality Control Bd., North Coast Region (2010, 1st Dist) 2010 Cal App LEXIS 
427. 
  
 7. Judicial Review  

Received
August 26, 2011
Commission on
State Mandates



Page 6 
Cal Wat Code ß 13000  

In a case in which a trial court vacated a resolution by a regional water quality control board after it completed a pe-
riodic review of its water quality control plan, the trial court erred in declaring that the regional board and the California 
Water Resources Control Board had a duty to consider the statements of legislative intent found in Wat C ß 13000 in 
adopting the MS4 permit and incorporating the trash total maximum daily load requirements into it. Section 13000's 
general statement of legislative intent does not impose any affirmative duty that would be enforceable through a writ of 
mandate. City of Arcadia v. State Water Resources Control Bd. (2010, 4th Dist) 191 Cal App 4th 156, 2010 Cal App 
LEXIS 2150. 
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Cal Wat Code ß 13050 (2011) 
 
ß 13050.  Terms used in this division 
 

As used in this division: 

 (a) "State board" means the State Water Resources Control Board. 

 (b) "Regional board" means any California regional water quality control board for a region as specified in Section 
13200. 

 (c) "Person" includes any city, county, district, the state, and the United States, to the extent authorized by federal 
law. 

 (d) "Waste" includes sewage and any and all other waste substances, liquid, solid, gaseous, or radioactive, associ-
ated with human habitation, or of human or animal origin, or from any producing, manufacturing, or processing opera-
tion, including waste placed within containers of whatever nature prior to, and for purposes of, disposal. 

 (e) "Waters of the state" means any surface water or groundwater, including saline waters, within the boundaries of 
the state. 

 (f) "Beneficial uses" of the waters of the state that may be protected against quality degradation include, but are not 
limited to, domestic, municipal, agricultural and industrial supply; power generation; recreation; aesthetic enjoyment; 
navigation; and preservation and enhancement of fish, wildlife, and other aquatic resources or preserves. 

 (g) "Quality of the water" refers to chemical, physical, biological, bacteriological, radiological, and other proper-
ties and characteristics of water which affect its use. 

 (h) "Water quality objectives" means the limits or levels of water quality constituents or characteristics which are 
established for the reasonable protection of beneficial uses of water or the prevention of nuisance within a specific area. 

 (i) "Water quality control" means the regulation of any activity or factor which may affect the quality of the waters 
of the state and includes the prevention and correction of water pollution and nuisance. 

 (j) "Water quality control plan" consists of a designation or establishment for the waters within a specified area of 
all of the following: 
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   (1) Beneficial uses to be protected. 

   (2) Water quality objectives. 

   (3) A program of implementation needed for achieving water quality objectives. 

 (k) "Contamination" means an impairment of the quality of the waters of the state by waste to a degree which cre-
ates a hazard to the public health through poisoning or through the spread of disease. "Contamination" includes any 
equivalent effect resulting from the disposal of waste, whether or not waters of the state are affected. 

 (l)  

   (1) "Pollution" means an alteration of the quality of the waters of the state by waste to a degree which unreasona-
bly affects either of the following: 

     (A) The waters for beneficial uses. 

     (B) Facilities which serve these beneficial uses. 

   (2) "Pollution" may include "contamination." 

 (m) "Nuisance" means anything which meets all of the following requirements: 

   (1) Is injurious to health, or is indecent or offensive to the senses, or an obstruction to the free use of property, so 
as to interfere with the comfortable enjoyment of life or property. 

   (2) Affects at the same time an entire community or neighborhood, or any considerable number of persons, alt-
hough the extent of the annoyance or damage inflicted upon individuals may be unequal. 

   (3) Occurs during, or as a result of, the treatment or disposal of wastes. 

 (n) "Recycled water" means water which, as a result of treatment of waste, is suitable for a direct beneficial use or 
a controlled use that would not otherwise occur and is therefor considered a valuable resource. 

 (o) "Citizen or domiciliary" of the state includes a foreign corporation having substantial business contacts in the 
state or which is subject to service of process in this state. 

 (p)  

   (1) "Hazardous substance" means either of the following: 

     (A) For discharge to surface waters, any substance determined to be a hazardous substance pursuant to Section 
311(b)(2) of the Federal Water Pollution Control Act (33 U.S.C. Sec. 1251 et seq.). 

     (B) For discharge to groundwater, any substance listed as a hazardous waste or hazardous material pursuant to 
Section 25140 of the Health and Safety Code, without regard to whether the substance is intended to be used, reused, or 
discarded, except that "hazardous substance" does not include any substance excluded from Section 311(b)(2) of the 
Federal Water Pollution Control Act because it is within the scope of Section 311(a)(1) of that act. 

   (2) "Hazardous substance" does not include any of the following: 

     (A) Nontoxic, nonflammable, and noncorrosive stormwater runoff drained from underground vaults, chambers, 
or manholes into gutters or storm sewers. 

     (B) Any pesticide which is applied for agricultural purposes or is applied in accordance with a cooperative 
agreement authorized by Section 116180 of the Health and Safety Code, and is not discharged accidentally or for pur-
poses of disposal, the application of which is in compliance with all applicable state and federal laws and regulations. 

     (C) Any discharge to surface water of a quantity less than a reportable quantity as determined by regulations is-
sued pursuant to Section 311(b)(4) of the Federal Water Pollution Control Act. 

     (D) Any discharge to land which results, or probably will result, in a discharge to groundwater if the amount of 
the discharge to land is less than a reportable quantity, as determined by regulations adopted pursuant to Section 13271, 
for substances listed as hazardous pursuant to Section 25140 of the Health and Safety Code. No discharge shall be 
deemed a discharge of a reportable quantity until regulations set a reportable quantity for the substance discharged. 

 (q)  
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   (1) "Mining waste" means all solid, semisolid, and liquid waste materials from the extraction, beneficiation, and 
processing of ores and minerals. Mining waste includes, but is not limited to, soil, waste rock, and overburden, as de-
fined in Section 2732 of the Public Resources Code, and tailings, slag, and other processed waste materials, including 
cementitious materials that are managed at the cement manufacturing facility where the materials were generated. 

   (2) For the purposes of this subdivision, "cementitious material" means cement, cement kiln dust, clinker, and 
clinker dust. 

 (r) "Master recycling permit" means a permit issued to a supplier or a distributor, or both, of recycled water, that 
includes waste discharge requirements prescribed pursuant to Section 13263 and water recycling requirements pre-
scribed pursuant to Section 13523.1. 
 
HISTORY:  

Added Stats 1969 ch 482 ß 18, operative January 1, 1970. Amended Stats 1969 ch 800 ß 2.5; Stats 1970 ch 202 ß 1; 
Stats 1980 ch 877 ß 1; Stats 1989 ch 642 ß 2; Stats 1991 ch 187 ß 1 (AB 673); Stats 1992 ch 211 ß 1 (AB 3012); Stats 
1995 ch 28 ß 17 (AB 1247), ch 847 ß 2 (SB 206); Stats 1996 ch 1023 ß 429 (SB 1497), effective September 29, 1996. 
 
NOTES:  
 
Editor's Notes 

The above section was enacted without a subdivision (k)(B)(1). 
  
 
 
Amendments: 
  
 
 
1969 Amendment: 

Added the last sentence in subd (c). 
  
 
 
1970 Amendment: 

(1) Added ", including such waste placed within containers of whatever nature prior to, and for purposes of, dispos-
al" at the end of subd (d); and (2) substituted "aesthetic" for "esthetic" after "recreation;" in subd (f). 
  
 
 
1980 Amendment: 

Added subd (p). 
  
 
 
1989 Amendment: 

In addition to making technical changes, added (1) "all of the following:" in the introductory clause of subd (j); (2) 
"either of the following" in the introductory clause of subd (l ); (3) "meets all of the following requirements" in the in-
troductory clause of subd (m); and (4) added subd (q). 
  
 
 
1991 Amendment: 

Amended subd (n) by adding (1) "or 'recycled water' "; and (2) "and is therefor considered a valuable resource". 
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1992 Amendment: 

In addition to making technical changes, (1) substituted ", and" for "or any department or agency thereof. 'Person' 
includes" in subd (c); (2) deleted "of whatever nature" after "processing operation" in subd (d); (3) substituted "surface 
water or groundwater" for "water, surface or underground" in subd (e); (4) deleted "or 'quality of the waters' " after "of 
the water" in subd (g); (5) deleted "of California" after "the State" both times it appears in subd (o); (6) substituted 
"Federal Water Pollution Control Act" for "Clean Water Act" in subd (p)(1)(A), (p)(1)(B), and (p)(1)(C); (7) deleted 
"the applicability of" after "excluded from" in subd (p)(1)(B); and (8) added subd (r). 
  
 
 
1995 Amendment: 

(1) Redesignated former subd (l ) to be subd (l )(1);  (2) added subdivision designation (l )(2); (3) deleted "Re-
claimed water or" in the beginning of subd (n); (4) added "and" after "nonflammable," in subd (p)(2)(A); (5) redesignat-
ed former subd (q) to be subd (q)(1); (6) added ", including cementitious materials that are managed at the cement man-
ufacturing facility where the materials were generated" at the end of subd (q)(1); (7) added subd (q)(2); and (8) amend-
ed subd (r) by substituting (a) "recycled" for "reclaimed" after "or both, of"; and (b) "recycling" for "reclamation" after 
"and water". (As amended Stats 1995 ch 847, compared to the section as it read prior to 1995. This section was also 
amended by an earlier chapter, ch 28. See Gov C ß 9605.) 
  
 
 
1996 Amendment: 

Substituted "Section 116180" for "Section 2426" in subd (p)(2)(B). 
  
 
 
Historical Derivation: 

(a) Former Wat C ß 13005, as added Stats 1949 ch 1549 ß 1, amended Stats 1957 ch 603 ß 1, Stats 1959 ch 1299 ß 
5, Stats 1963 ch 1463 ß 4, Stats 1965 ch 1656 ß 1, ch 1657 ß 7, Stats 1967 ch 70 ß 1, ch 284 ß 139, ch 1447 ß 6. 

(b) Former Wat C ß 13005.1, as added Stats 1967 ch 1446 ß 2, amended Stats 1967 ch 1447 ß 20. 
  
 
 
Editor's Notes 

For investigation of analytic procedures, see the 1989 Note following Wat C ß 13260. 
  
 
 
Cross References: 

Discharges from houseboats in or on the waters of the state as constituting significant source of waste as defined in 
this Section: Wat C ß 13900. 

Coloring of pipes designed to carry reclaimed water: H & S C ß 116815. 
  
 
 
Collateral References: 

Cal. Forms Pleading & Practice (Matthew Bender(R)) ch 418 "Pollution And Environmental Matters". 
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4 Witkin Summary (10th ed) Security Transactions in Real Property ß 208. 

12 Witkin Summary (10th ed) Real Property ß 893. 

Miller & Starr, Cal Real Estate 3d ßß 23:55, 23:56. 

Cal. Legal Forms, (Matthew Bender) ßß 25A.144, 33.13. 
  
 
 
Law Review Articles: 

Control of water quality and water pollution. 45 CLR 586. 

Some reflections on environmental considerations in water rights administration. 2 ELQ 695. 

The delta decisions: The quiet revolution in California water rights. 19 Pacific LJ 1111. 

State regulation of groundwater pollution caused by changes in groundwater quantity or flow in California. 19 Pa-
cific LJ 1267. 

Municipal Storm Water Permitting in California. 40 San Diego LR 245. 

Development of the California and Federal water pollution control programs; the California Porter-Cologne Act. 5 
UCD LR 265. 

Regional water quality control policies and plans. 5 UCD LR 275. 

Toxic torts as absolute nuisances. 16 Western St LR 5. 

Blame It on the Rain? El Nino is no Excuse to Pollute. 21 Whittier LR 737. 

Symposium on the 25th Anniversary of the Report of the Governor's Commission to Review California Water 
Rights Law Part 2 of 2: Protection of Instream Flows: An Overview of the Protection of Instream Uses. 36 McGeorge 
LR 295. 
  
 
 
Attorney General's Opinions: 

Garbage disposals not affecting water as not constituting nuisance under former statute; waste from construction 
operations dumped or drained into water as constituting industrial waste under former statute. 16 Ops. Cal. Atty. Gen. 
125. 

Jurisdiction of water pollution control board over drainage into surface streams or lakes of water containing harm-
ful concentration of minerals from inoperative or abandoned mining operations; person upon whom is imposed waste 
discharge requirements prescribed by regional water pollution control board to correct pollution or nuisance which may 
result from such drainage when fee of land on which mine is located is owned separately from mineral rights. 26 Ops. 
Cal. Atty. Gen. 88. 

Contamination as existing only when actual hazards to public health through poisoning or spread of disease exists. 
26 Ops. Cal. Atty. Gen. 253. 

Debris resulting from logging operations, solid industrial wastes found in dumps, return irrigation or drainage water 
from agricultural operation, and harmful materials released from wells, as constituting waste discharge subject to con-
trol by regional water pollution boards. 27 Ops. Cal. Atty. Gen. 182. 

Discharge into state waters of sewage or industrial waste containing fine-grained materials, under various situa-
tions, as constituting pollution. 27 Ops. Cal. Atty. Gen. 217. 

Industrial waste resulting from extraction of minerals from stream beds. 32 Ops. Cal. Atty. Gen. 139. 
 

Hierarchy Notes: 
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  Div. 7 Note  
 
LexisNexis 50 State Surveys, Legislation & Regulations 

   Water Quality 
 
 
NOTES OF DECISIONS 1. Power to Abate Nuisance Generally 2. Power of Board 3. Silt and Sediment 4. Nuisance 
 
 1. Power to Abate Nuisance Generally  

Right of regional water pollution control board to initiate action pursuant to former Wat Cal ß 13063, to enforce its 
orders relative to pollution of waters or to abate nuisance, as "nuisance" is defined by this section, is not inconsistent 
with right of cities to prosecute cause of action to abate public nuisance as such nuisance is defined in CC ß 3479. Peo-
ple v. Los Angeles (1958, Cal App 2d Dist) 160 Cal App 2d 494, 325 P2d 639, 1958 Cal App LEXIS 2145, superseded 
by statute as stated in TrafficSchoolOnline, Inc. v. Clarke (2003, Cal App 2d Dist) 112 Cal App 4th 736, 5 Cal Rptr 3d 
408, 2003 Cal App LEXIS 1549. 
  
 2. Power of Board  

Under Wat. Code, ß 13050, subd. (i), investing broad responsibility for water quality control in the State Water Re-
sources Control Board, the board has power to impose gross limitations on pollutant discharge when necessary to safe-
guard the quality of the receiving water. Accordingly, the board has power to require a utility operating a nuclear gener-
ating plant to remove pollutants entering its generating station through its power intake valve, rather than regulating 
only those pollutants which it actually added to the water. Southern Cal. Edison Co. v. State Water Resources Control 
Bd. (1981, Cal App 4th Dist) 116 Cal App 3d 751, 172 Cal Rptr 306, 1981 Cal App LEXIS 1541. 

In cities' action challenging a regional water quality control board's basin plan to incorporate a trash in total maxi-
mum daily load (Trash TMDL) for a flood control channel, the trial court erred by substituting its own judgment for that 
of the regional board and the State Water Resources Control Board on the issue of whether the adoption of the Trash 
TMDL should have been preceded by a scientific study of the assimilative capacity of the channel because the water 
boards' decision not to conduct or require an assimilative capacity study was within their expertise, not the court's; fed-
eral law did not require the regional water board to conduct an assimilative capacity study before adopting the Trash 
TMDL, and the evidence amply showed that because of the nature of trash, including Styrofoam containers and other 
materials that were undiluted by water, in contrast to chemical pollutants, and the dangers to wildlife of even small 
amounts of trash, an assimilative capacity study would be difficult to conduct and of little value at the outset. City of 
Arcadia v. State Water Resources Control Bd. (2006, Cal App 4th Dist) 135 Cal App 4th 1392, 38 Cal Rptr 3d 373, 
2006 Cal App LEXIS 92, rehearing denied City of Arcadia v. State Water Resources Control Board (2006, Cal App 4th 
Dist) 2006 Cal App LEXIS 221, review denied Arcadia, City of v. State Water Resources Control Board (2006, Cal) 
2006 Cal LEXIS 4781. 

In a case involving the adoption and approval by the State Water Resources Control Board and a regional water 
quality control board of a small tributary stream's temperature amendment to the existing water quality control plan for 
two river basins, the boards' finding that the stream had no viable population of rainbow trout had sufficient evidentiary 
support and did not violate the California Porter-Cologne Water Quality Control Act, Wat C ß 13000 et seq., by failing 
to protect the stream's native cold water fish where: (1) data collected through a series of fish surveys by different par-
ties constituted credible evidence that a population of rainbow trout was not present in the stream; (2) only a few isolat-
ed adult trout were observed in a single survey in 1994; (3) the temperature survey data demonstrated that summer wa-
ter temperatures found throughout the stream were incompatible with viable rainbow trout populations; and (4) an infer-
ence could be drawn from the evidence that the limited presence of trout in deep, spring-fed pools was not likely to be 
adversely affected by the amended temperature objectives. California Sportfishing Protection Alliance v. State Water 
Resources Control Bd. (2008, 1st Dist) 160 Cal App 4th 1625, 73 Cal Rptr 3d 560, 2008 Cal App LEXIS 382. 

Amendment to a water quality control plan that provided for the interim use of an existing water quality objective 
for another part of the river, which had comparable water quality, was permissible under Wat C ß 13050, subd. (h), and 
constituted a program of implementation under Wat C ß 13242; accordingly, Wat C ß 13241 did not apply. San Joaquin 
River Exchange Contractors Water Authority v. State Water Resources Control Bd. (2010, 3d Dist) 183 Cal App 4th 
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1110, 108 Cal Rptr 3d 290, 2010 Cal App LEXIS 514, review denied San Joaquin River Exchange Contractors Water 
Authority v. State Water Resources Control Board (2010, Cal.) 2010 Cal. LEXIS 6312. 

Under California law, the regional boards' water quality plans, called basin plans, must address the beneficial uses 
to be protected as well as water quality objectives, and they must establish a program of implementation. NRDC v. 
County of L.A. (2011, CA9 Cal) 2011 US App LEXIS 4647. 
  
 3. Silt and Sediment  

Under a State Water Resources Control Board's cleanup and abatement order requiring a dam operator to refrain 
from flushing accumulated sediment into a creek and to submit a plan for cleanup of the sediment, silt material passing 
through the gate valve of the dam was "waste associated with human habitation" within the meaning of Wat. Code, ß 
13050, subd. (d) (water quality). The dam received a natural substance, silt, that is innocuous in its unconcentrated 
form, but, by furnishing a man-made artificial location for its concentration, the innocuous substance is changed into 
one that is deadly to aquatic life. The dam was not a mere conduit through which the dangerous substance passed. Sec-
tion 13050, subd. (d) does not require that waste be sewage or industrial waste, and it does not require that waste be 
discharged from land owned by the discharger. Lake Madrone Water Dist. v. Department of Water Resources Control 
Bd. (1989, Cal App 3d Dist) 209 Cal App 3d 163, 256 Cal Rptr 894, 1989 Cal App LEXIS 269. 

Wat Cal ß 13050 has been interpreted to mean that water pollution occurring as a result of treatment or discharge of 
wastes in violation of Wat Cal ßß 13000 et seq. is a public nuisance per se. The definition of "waste" has been interpret-
ed as including concentrated silt or sediment associated with human habitation and harmful to the aquatic environment. 
Although a runoff at a lake could be associated with human habitation, statutorily defined nuisance only applies when 
such waste is discharged during, or as a result of, the disposal or treatment of wastes. Simply building a house does not 
fall within this definition. Tahoe-Sierra Preservation Council, Inc. v. Tahoe Reg'l Planning Agency (1999, D Nev) 34 F 
Supp 2d 1226, 1999 US Dist LEXIS 767, rev'd in part (2000, CA9 Nev) 216 F3d 764, 2000 US App LEXIS 13941. 
  
 4. Nuisance  

Property owners stated a claim for continuing private nuisance against a manufacturer of dry cleaning machines be-
cause the owners alleged that the manufacturer designed and installed certain machines and instructed the owners' pre-
decessors to dispose of contaminated wastewater in a manner that resulted in a public nuisance. Cal. Dep't of Toxic 
Substances Control v. Payless Cleaners (2005, ED Cal) 368 F Supp 2d 1069, 2005 US Dist LEXIS 7873. 
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WATER CODE   
Division 7.  Water Quality   

Chapter 4.  Regional Water Quality Control   
Article 4.  Waste Discharge Requirements 

 
GO TO CALIFORNIA CODES ARCHIVE DIRECTORY 

 
Cal Wat Code ß 13260 (2011) 

 
ß 13260.  Reports; Fees; Recoverable Costs; Waiver; Exemptions 
 

(a) Each of the following persons shall file with the appropriate regional board a report of the discharge, containing 
the information that may be required by the regional board: 

 (1) A person discharging waste, or proposing to discharge waste, within any region that could affect the quality of 
the waters of the state, other than into a community sewer system. 

 (2) A person who is a citizen, domiciliary, or political agency or entity of this state discharging waste, or proposing 
to discharge waste, outside the boundaries of the state in a manner that could affect the quality of the waters of the state 
within any region. 

 (3) A person operating, or proposing to construct, an injection well. 

(b) No report of waste discharge need be filed pursuant to subdivision (a) if the requirement is waived pursuant to 
Section 13269. 

(c) Each person subject to subdivision (a) shall file with the appropriate regional board a report of waste discharge 
relative to any material change or proposed change in the character, location, or volume of the discharge. 

(d)  

 (1)  

   (A) Each person who is subject to subdivision (a) or (c) shall submit an annual fee according to a fee schedule es-
tablished by the state board. 

   (B) The total amount of annual fees collected pursuant to this section shall equal that amount necessary to recover 
costs incurred in connection with the issuance, administration, reviewing, monitoring, and enforcement of waste dis-
charge requirements and waivers of waste discharge requirements. 

   (C) Recoverable costs may include, but are not limited to, costs incurred in reviewing waste discharge reports, 
prescribing terms of waste discharge requirements and monitoring requirements, enforcing and evaluating compliance 
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with waste discharge requirements and waiver requirements, conducting surface water and groundwater monitoring and 
modeling, analyzing laboratory samples, adopting, reviewing, and revising water quality control plans and state policies 
for water quality control, and reviewing documents prepared for the purpose of regulating the discharge of waste, and 
administrative costs incurred in connection with carrying out these actions. 

   (D) In establishing the amount of a fee that may be imposed on a confined animal feeding and holding operation 
pursuant to this section, including, but not limited to, a dairy farm, the state board shall consider all of the following 
factors: 

     (i) The size of the operation. 

     (ii) Whether the operation has been issued a permit to operate pursuant to Section 1342 of Title 33 of the United 
States Code. 

     (iii) Any applicable waste discharge requirement or conditional waiver of a waste discharge requirement. 

     (iv) The type and amount of discharge from the operation. 

     (v) The pricing mechanism of the commodity produced. 

     (vi) Any compliance costs borne by the operation pursuant to state and federal water quality regulations. 

     (vii) Whether the operation participates in a quality assurance program certified by a regional water quality con-
trol board, the state board, or a federal water quality control agency. 

 (2)  

   (A) Subject to subparagraph (B), the fees collected pursuant to this section shall be deposited in the Waste Dis-
charge Permit Fund, which is hereby created. The money in the fund is available for expenditure by the state board, 
upon appropriation by the Legislature, solely for the purposes of carrying out this division. 

   (B)  

     (i) Notwithstanding subparagraph (A), the fees collected pursuant to this section from stormwater dischargers 
that are subject to a general industrial or construction stormwater permit under the national pollutant discharge elimina-
tion system (NPDES) shall be separately accounted for in the Waste Discharge Permit Fund. 

     (ii) Not less than 50 percent of the money in the Waste Discharge Permit Fund that is separately accounted for 
pursuant to clause (i) is available, upon appropriation by the Legislature, for expenditure by the regional board with 
jurisdiction over the permitted industry or construction site that generated the fee to carry out stormwater programs in 
the region. 

     (iii) Each regional board that receives money pursuant to clause (ii) shall spend not less than 50 percent of that 
money solely on stormwater inspection and regulatory compliance issues associated with industrial and construction 
stormwater programs. 

 (3) A person who would be required to pay the annual fee prescribed by paragraph (1) for waste discharge re-
quirements applicable to discharges of solid waste, as defined in Section 40191 of the Public Resources Code, at a waste 
management unit that is also regulated under Division 30 (commencing with Section 40000) of the Public Resources 
Code, shall be entitled to a waiver of the annual fee for the discharge of solid waste at the waste management unit im-
posed by paragraph (1) upon verification by the state board of payment of the fee imposed by Section 48000 of the Pub-
lic Resources Code, and provided that the fee established pursuant to Section 48000 of the Public Resources Code gen-
erates revenues sufficient to fund the programs specified in Section 48004 of the Public Resources Code and the amount 
appropriated by the Legislature for those purposes is not reduced. 

(e) Each person that discharges waste in a manner regulated by this section shall pay an annual fee to the state 
board. The state board shall establish, by regulation, a timetable for the payment of the annual fee. If the state board or a 
regional board determines that the discharge will not affect, or have the potential to affect, the quality of the waters of 
the state, all or part of the annual fee shall be refunded. 

(f)  

 (1) The state board shall adopt, by emergency regulations, a schedule of fees authorized under subdivision (d). The 
total revenue collected each year through annual fees shall be set at an amount equal to the revenue levels set forth in 
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the Budget Act for this activity. The state board shall automatically adjust the annual fees each fiscal year to conform 
with the revenue levels set forth in the Budget Act for this activity. If the state board determines that the revenue col-
lected during the preceding year was greater than, or less than, the revenue levels set forth in the Budget Act, the state 
board may further adjust the annual fees to compensate for the over and under collection of revenue. 

 (2) The emergency regulations adopted pursuant to this subdivision, any amendment thereto, or subsequent ad-
justments to the annual fees, shall be adopted by the state board in accordance with Chapter 3.5 (commencing with Sec-
tion 11340) of Part 1 of Division 3 of Title 2 of the Government Code. The adoption of these regulations is an emergen-
cy and shall be considered by the Office of Administrative Law as necessary for the immediate preservation of the pub-
lic peace, health, safety, and general welfare. Notwithstanding Chapter 3.5 (commencing with Section 11340) of Part 1 
of Division 3 of Title 2 of the Government Code, any emergency regulations adopted by the state board, or adjustments 
to the annual fees made by the state board pursuant to this section, shall not be subject to review by the Office of Ad-
ministrative Law and shall remain in effect until revised by the state board. 

(g) The state board shall adopt regulations setting forth reasonable time limits within which the regional board shall 
determine the adequacy of a report of waste discharge submitted under this section. 

(h) Each report submitted under this section shall be sworn to, or submitted under penalty of perjury. 

(i) The regulations adopted by the state board pursuant to subdivision (f) shall include a provision that annual fees 
shall not be imposed on those who pay fees under the national pollutant discharge elimination system until the time 
when those fees are again due, at which time the fees shall become due on an annual basis. 

(j) A person operating or proposing to construct an oil, gas, or geothermal injection well subject to paragraph (3) of 
subdivision (a) shall not be required to pay a fee pursuant to subdivision (d) if the injection well is regulated by the Di-
vision of Oil and Gas of the Department of Conservation, in lieu of the appropriate California regional water quality 
control board, pursuant to the memorandum of understanding, entered into between the state board and the Department 
of Conservation on May 19, 1988. This subdivision shall remain operative until the memorandum of understanding is 
revoked by the state board or the Department of Conservation. 

(k) In addition to the report required by subdivision (a), before a person discharges mining waste, the person shall 
first submit both of the following to the regional board: 

 (1) A report on the physical and chemical characteristics of the waste that could affect its potential to cause pollu-
tion or contamination. The report shall include the results of all tests required by regulations adopted by the board, any 
test adopted by the Department of Toxic Substances Control pursuant to Section 25141 of the Health and Safety Code 
for extractable, persistent, and bioaccumulative toxic substances in a waste or other material, and any other tests that the 
state board or regional board may require, including, but not limited to, tests needed to determine the acid-generating 
potential of the mining waste or the extent to which hazardous substances may persist in the waste after disposal. 

 (2) A report that evaluates the potential of the discharge of the mining waste to produce, over the long term, acid 
mine drainage, the discharge or leaching of heavy metals, or the release of other hazardous substances. 

(l) Except upon the written request of the regional board, a report of waste discharge need not be filed pursuant to 
subdivision (a) or (c) by a user of recycled water that is being supplied by a supplier or distributor of recycled water for 
whom a master recycling permit has been issued pursuant to Section 13523.1. 
 
HISTORY:  

Added Stats 1969 ch 482 ß 18, operative January 1, 1970. Amended Stats 1980 ch 656 ß 1; Stats 1984 ch 268 ß 
32.8, effective June 30, 1984; Stats 1985 ch 653 ß 1, ch 1591 ß 4; Stats 1986 ch 31 ß 1, effective March 21, 1986, ch 
1013 ß 5, effective September 23, 1986; Stats 1988 ch 1026 ß 1; Stats 1989 ch 627 ß 1, ch 642 ß 5. Supplemented by 
the Governor's Reorganization Plan No. 1 of 1991 ß 194, effective July 17, 1991. Amended Stats 1992 ch 211 ß 2 (AB 
3012); Stats 1993 ch 656 ß 57 (AB 1220), effective October 1, 1993; Stats 1995 ch 28 ß 20 (AB 1247); Stats 1997 ch 
775 ß 1 (AB 1186); Stats 2002 ch 1124 ß 56 (AB 3000), effective September 30, 2002. Amended Stats 2003 1st Ex Sess 
2003-2004 ch 1 ß 3 (AB 10x); Stats 2011 ch 2 ß 28 (AB 95), effective March 24, 2011. 
 
NOTES:  
 
Editor's Notes 
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Under Gov C ß 12080.5, the Governor's Reorganization Plan No. 1 of 1991, of May 17, 1991, became effective Ju-
ly 17, 1991. 

Pub Res C ß 46801, referred to in subdivision (d)(3), was repealed Stats 1993 ch 656 ß 36, effective October 1, 
1993. The repealed section related to the operator's annual fee. 

The phrase "Each person discharges" at the beginning of subd (e) is as set out by Stats 1st Extra Session 2003 ch 
1x. The phrase was probably intended to read "Each person who discharges." 
  
 
 
Amendments: 
  
 
 
1980 Amendment: 

Amended subd (d) by (1) substituting "ten thousand dollars ($10,000)" for "one thousand dollars ($1,000)"; and (2) 
adding the second sentence. 
  
 
 
1984 Amendment: 

Substituted "fifty thousand dollars ($50,000)" for "ten thousand dollars ($10,000)" in subd (d). 
  
 
 
1985 Amendment: 

In addition to making technical changes (1) amended subd (a) by (a) adding the introductory clause; (b) adding 
subdivision designations (a)(1) and (a)(2); (c) substituting the period for ", and" at the end of subd (a)(1); (d) deleting ", 
shall file with the regional board of that region a report of the discharge, containing such information as may be required 
by the board" at the end of subd (a)(2); and (e) adding subd (a)(3). (As amended by Stats 1985, ch 1591, compared to 
the section as it read prior to 1985. This section was also amended by an earlier chapter, ch 653. See Gov C ß 9605.) 
  
 
 
1986 Amendment: 

(1) Added "regional" near the end of the introductory clause of subd (a); (2) added "operating or" in subd (a)(3); (3) 
designated the former last paragraph of subd (a) to be subd (b); (4) substituted "pursuant to subdivision (a) if" for 
"when" in subd (b); (5) redesignated former subds (b)-(d) to be subds (c)-(e); (6) substituted "subject to subdivision (a)" 
for "discharging waste" in subd (c); (7) added "submitted" in subds (d) and (e); and (8) substituted subd (f) for former 
subd (e) which read: "(e) When a report filed by any person pursuant to this section is not adequate in the judgment of 
the regional board, the board may require the person to supply the additional information which it deems necessary." 
  
 
 
1988 Amendment: 

(1) Added "of waste discharge" in subd (b); (2) added "waste discharge relative to" in subd (c); (3) substituted 
subds (d)-(f) for former subds (d)-(f) which read: "(d) Each report submitted under this section shall be sworn to or 
submitted under penalty of perjury. 

"(e) Each report submitted under this section shall be accompanied by a filing fee of not to exceed fifth thousand 
dollars ($50,000) according to a reasonable fee schedule established by the state board. Fees shall be calculated on the 
basis of total flow, volume, number of animals, or area involved and shall be reasonably related to the costs to the re-
gional board. 
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"(f) The state board shall adopt regulations setting forth reasonable time limits within which the regional board 
shall determine the adequacy of a report submitted under this section."; and (4) added subds (g)-(k). 
  
 
 
1989 Amendment: 

(1) Redesignated former subd (d) to be subd (d)(1); (2) added subd (d)(2); (3) amended subd (f)(1) by (a) substitut-
ing "revenue" for "reimbursement" before "levels" in the second and third sentences; and (b) added the fourth sentence; 
(4) substituted "the time when" for "such time as" after "until" in subd (i); and (5) added subd (l ). (As amended Stats 
1989, ch 642, compared to the section as it read prior to 1989. This section was also amended by an earlier chapter, ch 
627. See Gov C ß 9605.) 
  
 
 
1992 Amendment: 

In addition to making technical changes, (1) substituted "appropriate regional board" for "regional board of that re-
gion" in the introductory clause of subd (a) and subd (c); (2) amended subd (k) by (a) adding "appropriate" after "Con-
servation, in lieu of the"; (b) deleting "State Water Resources Control Board and the" after "entered into between the"; 
and (c) substituting "state board" for "State Water Resources Control Board" after "revoked by the" near the end; (3) 
substituted "Department of Toxic Substances Control" for "State Water Resources Control Board" in subd (l ); and (4) 
added subd (m). 
  
 
 
1993 Amendment: 

Added subd (d)(3). 
  
 
 
1995 Amendment: 

Amended subd (m) by substituting (1) "recycled" for "reclaimed" both times it appears; and (2) "recycling" for 
"reclamation" before "permit". 
  
 
 
1997 Amendment: 

(1) Redesignated former subd (d)(2) to be subd (d)(2)(A); (2) added "Subject to subparagraph (B)," in subd 
(d)(2)(A); and (3) added subds (d)(2)(B)(i)-(d)(2)(B)(iii). 
  
 
 
2002 Amendment: 

(1) Amended subd (d)(1) by (a) substituting "twenty thousand dollars ($20,000)" for "ten thousand dollars 
($10,000)" (b) adding "threat to water quality,"; (2) amended subd (d)(2)(B) by (a) substituting "stormwater" for "storm 
water" throughout; (b) adding subd (4); (3) amended subd (f)(1) by (a) deleting "On or before January 1, 1990," before 
"The state board" in the first sentence; (b) deleting "and filing" before "fees shall be set" in the second sentence; (c) 
deleting "and filing" before "fees each fiscal year" in the third sentence; (d) deleting "filing" before "fees to compen-
sate" in the last sentence; and (4) amended subd (f)(2) by adding "any amendment thereto," in the first sentence. 
  
 
 
2003 Amendment: 
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(1) Redesignated former subd (d)(1) to be subd (d)(1)(A); (2) amended subd (d)(1)(A) by (a) substituting "who is 
subject to subdivision (a) or (c)" for "for whom waste discharge requirements have been prescribed pursuant to Section 
13263"; (b) deleting "not to exceed twenty thousand dollars ($20,000)," after "submit an annual fee"; and (c) deleting 
the former second sentence which read: "Fees shall be calculated on the basis of total flow, volume, number of animals, 
threat to water quality, or area involved."; (3) added subds (d)(1)(B)-(d)(1)(D); (4) amended subd (d)(2)(A) by (a) add-
ing a comma after "Fund" in the first sentence; and (b) adding "solely" in the second sentence; (5) deleted "and who is 
or will be subject to the fee imposed pursuant to Section 46801 of the Public Resources Code in the same fiscal year," 
after "Public Resources Code," in subd (d)(3); (6) deleted former subd (d)(4) which read: "The maximum fee amount set 
forth in paragraph (1) of subdivision (d) shall be adjusted annually to reflect increases or decreases in the cost of living 
as measured by the Consumer Price Index prepared by the Department of Industrial Relations or a successor agency."; 
(7) substituted subd (e) for former subd (e) which read "(e) Each report of waste discharge for a new discharge submit-
ted under this section shall be accompanied by a fee equal in amount to the annual fee for the discharge. If waste dis-
charge requirements are issued, the fee shall serve as the first annual fee. If waste discharge requirements are waived 
pursuant to Section 13269, all or part of the fee shall be refunded."; (8) substituted "subdivision (d)." for "subdivisions 
(d) and (j)" in the first sentence of subd (f)(1); (9) substituted "national pollutant discharge elimination system" for "Na-
tional Pollutant Discharge Elimination System" in subd (i); (10) deleted former subd (j) which read: "(j) Facilities for 
confined animal feeding or holding operations, including dairy farms, which have been issued waste discharge require-
ments or exempted from waste discharge requirements prior to January 1, 1989, are exempt from subdivision (d). If the 
facility is required to file a report under subdivision (c) after January 1, 1989, the report shall be accompanied by a fil-
ing fee, to be established by the state board in accordance with subdivision (f), not to exceed two thousand dollars 
($2,000), and the facility shall be exempt from any annual fee."; (11) redesignated former subds (k)-(m) to be subds (j)-
(l) (l); and (12) added "both of" after "first submit" in the introductory clause of subd (k). 
  
 
 
2011 Amendment: 

(1) Amended the introductory clause of subd (a) by substituting (a) "Each" for "All" at the beginning; and (b) "that" 
for "which" after "the information"; (2) substituted "A person" for "Any person" at the beginning of subds (a)(1)-(a)(3), 
(d)(3), and (j); (3) substituted "Each" for "Every" at the beginning of subd (c); (4) added "adopting, reviewing, and re-
vising water quality control plans and state policies for water quality control," in subd (d)(1)(C); (5) substituted "a" for 
"any" after "imposed on" and after "limited to," in the introductory clause of subd (d)(1)(D); (6) substituted "the" for 
"any" after "subparagraph (B)," in the first sentence of subd (d)(2)(A); (7) added "that" after "Each person" in the first 
sentence of subd (e); (8) deleted the commas after "subdivision (a)" and after "subdivision (d)" in the first sentence of 
subd (j); and (9) substituted "a" for "any" after "subdivision (a), before" in the introductory clause of subd (k). 
  
 
 
Historical Derivation: 

(a) Former Wat C ß 13054, as added Stats 1949 ch 1549 ß 1, amended Stats 1951 ch 1139 ß 3, Stats 1959 ch 1299 ß 
15, Stats 1967 ch 1447 ß 9. 

(b) Former Wat C ß 13054.1, as added Stats 1959 ch 1299 ß 16, amended Stats 1967 ch 1447 ß 10. 
  
 
 
Note 

Stats 1983 ch 40 provides: 

SEC. 8. Notwithstanding subdivision (d) of Section 13260 of the Water Code, filing fees for market and manufac-
turing milk dairy farms or dairy feedlots shall not exceed the fee charged to the facility when the initial report of pro-
posed discharge was filed or a waiver of the report of waste discharge was granted by the regional board plus an annual 
adjustment for inflation based on the consumer price index not to exceed 6 percent per year. Any fees heretofore col-
lected in excess of the fees permitted by this subdivision shall be refunded to the discharger.  

Stats 1989 ch 642 provides: 
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SEC. 8. On or before January 1, 1991, the State Water Resources Control Board shall investigate current analytic 
procedures, if any, which are available to test mining waste for acid-forming potential and report to the Legislature on 
all of the following: 

 (a) Whether a practical procedure exists that can be used to predict the acid-forming potential of mining waste. 

 (b) If a practical procedure is not available, whether a test for acid-forming potential should be developed. 

 (c) If the state board's recommendation is that a test specified in subdivision (b) should be developed, the state 
board's estimate of the cost of developing and validating the test and possible sources of funding that might be used to 
pay for those development costs.  

Stats 1st Extra Session 2003 ch 1x provides: 

SEC. 7. No reimbursement is required by this act pursuant to Section 6 of Article XIIIB of the California Constitu-
tion for certain costs that may be incurred by a local agency or school district because in that regard this act creates a 
new crime or infraction, eliminates a crime or infraction, or changes the penalty for a crime or infraction, within the 
meaning of Section 17556 of the Government Code, or changes the definition of a crime within the meaning of Section 
6 of Article XIIIB of the California Constitution. 

 However, notwithstanding Section 17610 of the Government Code, if the Commission on State Mandates deter-
mines that this act contains other costs mandated by the state, reimbursement to local agencies and school districts for 
those costs shall be made pursuant to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the Govern-
ment Code. If the statewide cost of the claim for reimbursement does not exceed one million dollars ($1,000,000), re-
imbursement shall be made from the State Mandates Claims Fund.  

Stats 2010 ch 718 provides:  

SEC. 28. (a) (1) No later than March 1, 2011, the State Water Resources Control Board shall submit to the budget 
committees in each house of the Legislature an analysis and report, pursuant to Section 9795 of the Government Code, 
on the costs of regulating water quality at active landfills. 

(2) The requirement for submitting a report imposed under this subdivision is inoperative on January 1, 2015, pur-
suant to Section 10231.5 of the Government Code. 

(b) It is the intent of the Legislature to avoid any unnecessary adverse effects to permittees resulting from the cessa-
tion of the fee waiver granted pursuant to paragraph (3) of subdivision (d) of Section 13260 of the Water Code. In order 
to maximize the permittee's ability to prepare to pay the assessment of the Waste Discharge Fee, the State Water Re-
sources Control Board shall, on a one-time basis, bill permittees in the second half of the 2010-11 fiscal year for the 
entire fiscal year.  

Stats 2010 ch 718 provides: 

SEC. 28.  (a) (1) No later than March 1, 2011, the State Water Resources Control Board shall submit to the budget 
committees in each house of the Legislature an analysis and report, pursuant to Section 9795 of the Government Code, 
on the costs of regulating water quality at active landfills. 

 (2) The requirement for submitting a report imposed under this subdivision is inoperative on January 1, 2015, pur-
suant to Section 10231.5 of the Government Code. 

 (b) It is the intent of the Legislature to avoid any unnecessary adverse effects to permittees resulting from the ces-
sation of the fee waiver granted pursuant to paragraph (3) of subdivision (d) of Section 13260 of the Water Code. In 
order to maximize the permittee's ability to prepare to pay the assessment of the Waste Discharge Fee, the State Water 
Resources Control Board shall, on a one-time basis, bill permittees in the second half of the 2010-11 fiscal year for the 
entire fiscal year.  
  
 
 
Cross References: 

Prohibited participation of member of regional board in any board action pursuant to this Article which involves 
himself or in which he has direct personal financial interest: Wat C ß 13207. 
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Duty of person discharging pollutants or proposing to discharge pollutants to navigable waters of the United States 
within jurisdiction of this state to file report of such discharge in compliance with procedures set forth in this Section: 
Wat C ß 13376. 

Inapplicability of exemption from filing fees requirement: Gov C ß 6103.4. 

Review and approval of development projects: Gov C ß 65963.1. 

Perjury and subornation of perjury: Pen C ßß 118 et seq. 
  
 
 
Collateral References: 

Cal. Forms Pleading & Practice (Matthew Bender(R)) ch 418 "Pollution And Environmental Matters". 

Waste discharge reports and requirements: 23 Cal Adm Code ßß 2200 et seq. 

Miller & Starr, Cal Real Estate 3d ßß 23:22, 23:54. 
  
 
 
Law Review Articles: 

Control of water quality and pollution. 45 CLR 586. 

State regulation of groundwater pollution caused by changes in groundwater quantity or flow in California. 19 Pa-
cific LJ 1267. 
  
 
 
Attorney General's Opinions: 

Regional boards must establish, and may prescribe in advance, discharge requirements for privately operated sew-
age disposal devices such as septic tanks or cesspools; where local health ordinances prescribe satisfactory standards for 
discharge requirements for privately-operated sewage disposal devices, the requirement of regional board may prescribe 
that compliance be had with such ordinances. 16 Ops. Cal. Atty. Gen. 112. 

Regional boards may not control garbage disposals not affecting water, but may control waste from construction 
operations dumped or drained into water. 16 Ops. Cal. Atty. Gen. 125. 

Regional board may not disapprove sewage or waste disposal sites on ground of threatened nuisance or potential 
depreciation of neighboring property values. 16 Ops. Cal. Atty. Gen. 200. 

Regional board may formulate sewage and industrial waste disposal requirements by describing the characteristics 
of the discharge, or by describing the discharge in terms of the condition to be maintained in the receiving waters or 
other disposal area, or by a combination of the two methods. 16 Ops. Cal. Atty. Gen. 203. 

Jurisdiction of water pollution control board over drainage into surface streams or lakes of water containing harm-
ful concentration of minerals from inoperative or abandoned mining operations; person upon whom is imposed waste 
discharge requirements prescribed by regional water pollution control board to correct pollution or nuisance which may 
result from such drainage when fee of land on which mine is located is owned separately from mineral rights. 26 Ops. 
Cal. Atty. Gen. 88. 

Waste discharge requirements prescribed by Regional Water Pollution Control Board to be imposed upon persons 
having legal control over property from which harmful material arises. 27 Ops. Cal. Atty. Gen. 182. 

Responsibility of Water Pollution Control Boards to prevent or eliminate pollution and nuisance by issuance and 
enforcement of waste discharge requirements. 27 Ops. Cal. Atty. Gen. 217. 

Industrial waste resulting from extraction of minerals from stream beds; fact that discharger of industrial waste 
holds license from California debris commission or lease from state lands commission as not exempting him from re-
quirements established by water pollution control board. 32 Ops. Cal. Atty. Gen. 139. 
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Requirement that State Water Resources Control Board and Regional Water Quality Control Boards, in prescribing 
waste discharge requirements, consider effects of proposed discharge on all aspects of environment. 57 Ops. Cal. Atty. 
Gen. 19. 
  
 
 
Annotations: 

Pollution control: validity and construction of statutes, ordinances, or regulations controlling discharge of industrial 
wastes into sewer system. 47 ALR3d 1224. 
 

Hierarchy Notes: 

  Div. 7 Note  

  Div. 7, Ch. 4 Note  

  Div. 7, Ch. 4, Art. 4 Note  
 
LexisNexis 50 State Surveys, Legislation & Regulations 

   Water Quality 
 
 
NOTES OF DECISIONS 1. Legislative Intent 2. Control of Contamination 3. Dredging 4. Failure to Comply 5. Institu-
tion of Proceedings 
 
 1. Legislative Intent  

It was not legislative intent to place in state water pollution control board or any of its regional boards exclusive 
power to determine whether nuisance exists and to abate nuisance created by pollution of water. People v. Los Angeles 
(1958, Cal App 2d Dist) 160 Cal App 2d 494, 325 P2d 639, 1958 Cal App LEXIS 2145, superseded by statute as stated 
in TrafficSchoolOnline, Inc. v. Clarke (2003, Cal App 2d Dist) 112 Cal App 4th 736, 5 Cal Rptr 3d 408, 2003 Cal App 
LEXIS 1549. 
  
 2. Control of Contamination  

While regional water pollution control board may act in cases where there is pollution of waters and nuisance creat-
ed thereby and, consequently, may act though pollution may also result in contamination, if contamination and public 
nuisance endangering health of inhabitants of any city or county exists, statutes place power to control in other public 
agencies, including state department of health, local health officers, counties and municipalities. People v. Los Angeles 
(1958, Cal App 2d Dist) 160 Cal App 2d 494, 325 P2d 639, 1958 Cal App LEXIS 2145, superseded by statute as stated 
in TrafficSchoolOnline, Inc. v. Clarke (2003, Cal App 2d Dist) 112 Cal App 4th 736, 5 Cal Rptr 3d 408, 2003 Cal App 
LEXIS 1549. 

Assuming that control of pollution of waters of bay and nuisances, created by such pollution, is vested in regional 
pollution water control board, such board did not have exclusive control over conditions shown by complaint alleging 
not only pollution of waters of bay, but also contamination thereof and creation and existence of condition constituting 
public nuisance both in those waters and on the shore of bay, detrimental to health of inhabitants of plaintiff cities. Peo-
ple v. Los Angeles (1958, Cal App 2d Dist) 160 Cal App 2d 494, 325 P2d 639, 1958 Cal App LEXIS 2145, superseded 
by statute as stated in TrafficSchoolOnline, Inc. v. Clarke (2003, Cal App 2d Dist) 112 Cal App 4th 736, 5 Cal Rptr 3d 
408, 2003 Cal App LEXIS 1549. 
  
 3. Dredging  

In consolidated actions for injunctive relief by the San Francisco Bay Conservation and Development Commission 
and a Regional Water Quality Control Board against a corporation engaged in dredging sand and mud from the bottom 
of the bay, the trial court erred in entering a preliminary injunction permitting defendant to continue its operations at a 
rate which had been approved by the commission and the board for a similar operation in a different location, where 

Received
August 26, 2011
Commission on
State Mandates



Page 10 
Cal Wat Code ß 13260  

defendant had, at both locations, greatly exceeded the amount of dredging originally permitted and had neither obtained 
a permit from the commission as required by Gov Cal ßß 66604, 66632, or reported to the board as required by Wat Cal 
ß 13260, with respect to the new location. People ex rel. Younger v. F. E. Crites, Inc. (1975, Cal App 1st Dist) 51 Cal 
App 3d 961, 124 Cal Rptr 664, 1975 Cal App LEXIS 1423. 
  
 4. Failure to Comply  

If person ordered to correct nuisance or pollution found by regional water pollution control board to exist by virtue 
of discharge of sewage fails to comply with board's order, only then is it duty of regional board to certify facts to district 
attorney of county in which discharge of sewage originates, and it is duty of district attorney to seek injunction against 
persons causing pollution or nuisance. People v. Los Angeles (1958, Cal App 2d Dist) 160 Cal App 2d 494, 325 P2d 
639, 1958 Cal App LEXIS 2145, superseded by statute as stated in TrafficSchoolOnline, Inc. v. Clarke (2003, Cal App 
2d Dist) 112 Cal App 4th 736, 5 Cal Rptr 3d 408, 2003 Cal App LEXIS 1549. 
  
 5. Institution of Proceedings  

There is no provision requiring any county or municipality damaged by public nuisance, or health of whose inhab-
itants is endangered by such nuisance, to institute any proceedings before either regional water pollution control board 
or state board. People v. Los Angeles (1958, Cal App 2d Dist) 160 Cal App 2d 494, 325 P2d 639, 1958 Cal App LEXIS 
2145, superseded by statute as stated in TrafficSchoolOnline, Inc. v. Clarke (2003, Cal App 2d Dist) 112 Cal App 4th 
736, 5 Cal Rptr 3d 408, 2003 Cal App LEXIS 1549. 
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Cal Wat Code ß 13263 (2010) 

 
ß 13263.  Requirements prescribed by board; Review, revision, and notice; Absence of vested right to discharge 
waste 
 

(a) The regional board, after any necessary hearing, shall prescribe requirements as to the nature of any proposed 
discharge, existing discharge, or material change in an existing discharge, except discharges into a community sewer 
system, with relation to the conditions existing in the disposal area or receiving waters upon, or into which, the dis-
charge is made or proposed. The requirements shall implement any relevant water quality control plans that have been 
adopted, and shall take into consideration the beneficial uses to be protected, the water quality objectives reasonably 
required for that purpose, other waste discharges, the need to prevent nuisance, and the provisions of Section 13241. 

(b) A regional board, in prescribing requirements, need not authorize the utilization of the full waste assimilation 
capacities of the receiving waters. 

(c) The requirements may contain a time schedule, subject to revision in the discretion of the board. 

(d) The regional board may prescribe requirements although no discharge report has been filed. 

(e) Upon application by any affected person, or on its own motion, the regional board may review and revise re-
quirements. All requirements shall be reviewed periodically. 

(f) The regional board shall notify in writing the person making or proposing the discharge or the change therein of 
the discharge requirements to be met. After receipt of the notice, the person so notified shall provide adequate means to 
meet the requirements. 

(g) No discharge of waste into the waters of the state, whether or not the discharge is made pursuant to waste dis-
charge requirements, shall create a vested right to continue the discharge. All discharges of waste into waters of the state 
are privileges, not rights. 

(h) The regional board may incorporate the requirements prescribed pursuant to this section into a master recycling 
permit for either a supplier or distributor, or both, of recycled water. 
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(i) The state board or a regional board may prescribe general waste discharge requirements for a category of dis-
charges if the state board or that regional board finds or determines that all of the following criteria apply to the dis-
charges in that category: 

 (1) The discharges are produced by the same or similar operations. 

 (2) The discharges involve the same or similar types of waste. 

 (3) The discharges require the same or similar treatment standards. 

 (4) The discharges are more appropriately regulated under general discharge requirements than individual dis-
charge requirements. 

(j) The state board, after any necessary hearing, may prescribe waste discharge requirements in accordance with 
this section. 
 
HISTORY:  

Added Stats 1969 ch 482 ß 18, operative January 1, 1970. Amended Stats 1992 ch 211 ß 3 (AB 3012); Stats 1995 
ch 28 ß 21 (AB 1247), ch 421 ß 2 (SB 572). 
 
NOTES:  
 
Amendments: 
  
 
 
1992 Amendment: 

In addition to making technical changes, added subd (h). 
  
 
 
1995 Amendment: 

(1) Amended subd (a) by (a) substituting "in an existing discharge," for "therein"; (b) deleting "from time to time" 
after "the conditions existing" in the first sentence; (c) adding "any" after "shall implement"; and (d) substituting "that" 
for "if any" after "quality control plans" in the second sentence; (2) added "regional" at the beginning of subd (d); (3) 
substituted "recycling" for "reclamation" and "recycled" for "reclaimed" in subd (h); and (4) added subds (i) and (j). (As 
amended Stats 1995 ch 421, compared to the section as it read prior to 1995. This section was also amended by an earli-
er chapter, ch 28. See Gov C ß 9605.) 
  
 
 
Historical Derivation: 

(a) Former Wat C ß 13002, as added Stats 1949 ch 1549 ß 1, amended Stats 1959 ch 1299 ß 4, Stats 1967 ch 1447 ß 
5.3. 

(b) Former Wat C ß 13054.2, as added Stats 1959 ch 1299 ß 17. 

(c) Former Wat C ß 13054.3, as added Stats 1959 ch 1299 ß 18, amended Stats 1967 ch 1447 ß 11. 
  
 
 
Editor's Notes 

For investigation of analytic procedures, see the 1989 Note following Wat ß 13260. 
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Collateral References: 

Cal. Forms Pleading & Practice (Matthew Bender(R)) ch 418 "Pollution And Environmental Matters". 

Cal. Forms Pleading & Practice (Matthew Bender(R)) ch 472A "Agency Rulemaking Procedures0". 

Federal grants for construction of treatment works: 33 USCS ßß 1281 et seq. 

Miller & Starr, Cal Real Estate 3d ßß 23:22, 23:54. 
  
 
 
Law Review Articles: 

Some reflections on environmental considerations in water rights administration. 2 Ecology LQ 695. 

Development of the California and Federal water pollution control programs; the California Porter-Cologne Act. 5 
UCD LR 265. 
  
 
 
Attorney General's Opinions: 

Requirement that State Water Resources Control Board and Regional Water Quality Control Boards, in prescribing 
waste discharge requirements, consider effects of proposed discharge on all aspects of environment. 57 Ops. Cal. Atty. 
Gen. 19. 
 

Hierarchy Notes: 

  Div. 7 Note  

  Div. 7, Ch. 4 Note  

  Div. 7, Ch. 4, Art. 4 Note  
 
LexisNexis 50 State Surveys, Legislation & Regulations 

   Water Quality 
 
 
NOTES OF DECISIONS .5. Construction of Statute 1. Notice of Hearings 2. Opportunity to Appear 3. Federal Facili-
ties 
 
 .5. Construction of Statute  

Cal. Water Code ß 13263(c), stating that waste discharge requirements "may contain a time schedule," does not ex-
pressly or impliedly authorize schedules of compliance that allow delayed compliance with effluent limitations neces-
sary to achieve water quality standards where the state water quality standards or implementing regulations do not pro-
vide for schedules of compliance. City of Burbank v. State Water Resources Control Bd. (2003, Cal App 2d Dist) 111 
Cal App 4th 245, 4 Cal Rptr 3d 27, 2003 Cal App LEXIS 1236, rehearing denied (2003, Cal App 2d Dist) 2003 Cal 
App LEXIS 1421, affd in part, remanded in part, (2005) 35 Cal 4th 613, 26 Cal Rptr 3d 304, 108 P3d 862, 2005 Cal 
LEXIS 3486. 

Whether a regional water control quality board should have complied with Wat Cal ßß 13263 and 13241 of Cali-
fornia's Porter-Cologne Water Quality Control Act by taking into account "economic considerations," such as the costs 
the permit holder would incur to comply with the numeric pollutant restrictions set out in the permits, depended on 
whether those restrictions met or exceeded the requirements of the federal Clean Water Act, 33 USCS ß 1251 et seq.33 
USCS ß 1251(b) reserves to the states significant aspects of water quality policy, and 33 USCS ß 1370 specifically 
grants the states authority to enforce any effluent limitation that is not less stringent than the federal standard. City of 
Burbank v. State Water Resources Control Bd. (2005) 35 Cal 4th 613, 26 Cal Rptr 3d 304, 108 P3d 862, 2005 Cal LEX-
IS 3486, rehearing denied (2005, Cal) 2005 Cal LEXIS 7185. 

Received
August 26, 2011
Commission on
State Mandates



Page 4 
Cal Wat Code ß 13263  

  
 1. Notice of Hearings  

In a mandate proceeding seeking to restrain enforcement of orders of the Regional Water Quality Control Board 
prohibiting further sewer connections until water quality standards were met by districts discharging sewage into San 
Francisco Bay, the trial court correctly found that all persons affected by the orders were given due notice of hearings 
thereon, even though a particular citizens association was not given individual mailed notice, where a general notice of 
the board's hearing was published in a local newspaper, giving all those interested an opportunity to be heard, where 
notices were sent to all individuals and agencies which had contacted the board indicating an interest in the hearings, 
and where notices were also sent by certified mail to each of the dischargers, to a local builders exchange, and to legal 
counsel for a state builders council. Morshead v. California Regional Water Quality Control Board (1975, Cal App 1st 
Dist) 45 Cal App 3d 442, 119 Cal Rptr 586, 1975 Cal App LEXIS 1698. 
  
 2. Opportunity to Appear  

On appeal from a judgment denying property owners, builders, and developers a writ of mandate that would have 
restrained enforcement of orders of the Regional Water Quality Control Board prohibiting further sewage connections 
until water quality standards were met by districts discharging sewage into San Francisco Bay, plaintiffs could not suc-
cessfully assert that they were denied an opportunity to present their own evidence or cross-examine witnesses and re-
fute evidence presented in support of the board's eventual determination, where the record fully supported the trial 
court's finding that, at hearings before panels of the board, which led to the issuance of the orders, all affected persons 
were given an opportunity to testify and present evidence, and where it appeared that plaintiff's counsel was given every 
opportunity to cross-examine witnesses, and that he availed himself of such opportunities. Morshead v. California Re-
gional Water Quality Control Board (1975, Cal App 1st Dist) 45 Cal App 3d 442, 119 Cal Rptr 586, 1975 Cal App 
LEXIS 1698. 
  
 3. Federal Facilities  

Under Federal Water Pollution Control Act amendments of 1972, 86 Stat. 816, 33 USCS ßß 1251 et seq., federal 
installations discharging water pollutants in state with federally approved permit program are not required to secure 
permits from state under its program adopted pursuant to National Pollutant Discharge Elimination System, since 
amendments do not subject federal facilities to such state permit requirements with requisite degree of clarity. EPA v. 
California (1976) 426 US 200, 48 L Ed 2d 578, 96 S Ct 2022, 1976 US LEXIS 105. 
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Cal Wat Code ß 13374 (2010) 
 
ß 13374.  "Waste discharge requirements" 
 

The term "waste discharge requirements" as referred to in this division is the equivalent of the term "permits" as 
used in the Federal Water Pollution Control Act, as amended. 
 
HISTORY:  

Added Stats 1972 ch 1256 ß 1, effective December 19, 1972. 
 
NOTES:  
 
Collateral References: 

Federal Water Pollution Control Act: 33 USCS ßß 1251 et seq. 
 

Hierarchy Notes: 
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NOTES OF DECISIONS 1. Effect of Federal Law 
 
 1. Effect of Federal Law  
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Measures adopted by the State Water Resources Control Board which utilized a state waste discharge permit sys-
tem to regulate nonpoint source pollution into Lake Tahoe were not beyond the authority granted the board under Wat. 
Code, ß 13170, to enact a water quality control plan required by the Federal Water Pollution Control Act (33 USCS ß 
1251 et seq.). Although federal permits are not used for regulation of nonpoint sources of pollution under the federal 
act, a state is not precluded from resorting to this method of regulation under its own authority. The Water Code is de-
signed to insure a limited conformity of state law with federal law, not to oust the state of its own powers to control 
nonpoint sources of water pollution. Wat. Code, ß 13374 requires equivalency with federal law only for purposes of 
state compliance with the minimum requirements of the federal mandate, and federal law does not preclude the state 
from utilizing its broader authority to regulate nonpoint sources of pollution. Tahoe-Sierra Preservation Council v. State 
Water Resources Control Bd. (1989, Cal App 3d Dist) 210 Cal App 3d 1421, 259 Cal Rptr 132, 1989 Cal App LEXIS 
595. 

Regional water quality board's authority under Wat C ß 13374 to issue permits within its region as provided in Wat 
C ßß 13200(d), 13225 did not conflict with the statewide jurisdiction requirements imposed by 40 C.F.R. pts. 
123.1(g)(1), 123.22(b); hence, the board had authority to issue a National Pollutant Discharge Elimination System per-
mit for municipal storm water and urban runoff discharges. County of Los Angeles v. State Water Resources Control 
Bd. (2006, Cal App 2d Dist) 143 Cal App 4th 985, 50 Cal Rptr 3d 619, 2006 Cal App LEXIS 1546, rehearing denied 
County of Los Angeles v. California Regional Water Quality Board (2006, Cal App 2d Dist) 2006 Cal App LEXIS 
2095, review denied Los Angeles, County of v. California State Water Resources Control Board (2007, Cal) 2007 Cal 
LEXIS 1538. 
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WATER CODE   
Division 7.  Water Quality   

Chapter 5.5.  Compliance With the Provisions of the Federal Water Pollution Control Act as Amended in 1972 
 

GO TO CALIFORNIA CODES ARCHIVE DIRECTORY 
 

Cal Wat Code ß 13377 (2011) 
 
ß 13377.  Boards' issuance of requirements pursuant to federal act 
 

Notwithstanding any other provision of this division, the state board or the regional boards shall, as required or au-
thorized by the Federal Water Pollution Control Act, as amended, issue waste discharge requirements and dredged or 
fill material permits which apply and ensure compliance with all applicable provisions of the act and acts amendatory 
thereof or supplementary, thereto, together with any more stringent effluent standards or limitations necessary to im-
plement water quality control plans, or for the protection of beneficial uses, or to prevent nuisance. 
 
HISTORY:  

Added Stats 1972 ch 1256 ß 1, effective December 19, 1972. Amended Stats 1978 ch 746 ß 3. 
 
NOTES:  
 
Amendments: 
  
 
 
1978 Amendment: 

Substituted the section for the former section which read: "Notwithstanding any other provision of this division, the 
state board or the regional boards shall, as required or authorized by the Federal Water Pollution Control Act, as amend-
ed, issue waste discharge requirements which ensure compliance with any applicable effluent limitations, water quality 
related effluent limitations, national standards of performance, toxic and pretreatment effluent standards, and any ocean 
discharge criteria." 
  
 
 
Cross References: 
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Legislative intent that Board not adopt enforcement orders against publicly owned dischargers mandating construc-
tion costs absent federal financing: Rev & Tax C ß 2209. 
  
 
 
Collateral References: 

Cal. Forms Pleading & Practice (Matthew Bender(R)) ch 472A "Agency Rulemaking Procedures0". 

12 Witkin Summary (10th ed) Real Property ß 896. 

Federal Water Pollution Control Act: 33 USCS ßß 1251 et seq. 

Water quality related effluent limitations under the Federal Water Pollution Control Act: 33 USCS ß 1312. 
  
 
 
Law Review Articles: 

Municipal Storm Water Permitting in California. 40 San Diego LR 245. 
  
 
 
Attorney General's Opinions: 

Requirement that State Water Resources Control Board and regional water quality control boards, in prescribing 
water discharge requirements, consider effects of proposed discharge on all aspects of environment. 57 Ops. Cal. Atty. 
Gen. 19. 
 

Hierarchy Notes: 
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NOTES OF DECISIONS 1. Required Findings 2. State and Federal Law 
 
 1. Required Findings  

While the Clean Water Act of 1977 (33 USCS ßß 1251 et seq.) allows states or their agencies to enact stricter limi-
tations than those found in the federal guidelines (33 USCS ß 1370) the State Water Resources Control Board's respons-
es to this invitation (1978 Water Control Plan for Ocean Waters of California) permits the regional water board to set 
more restrictive limitations than those contained in the plan only as necessary for the protection of the beneficial uses of 
the ocean. Accordingly, before the regional board may exercise its authority to issue a permit prescribing limits on the 
"gross" rather than "net" discharge of waste, it must first enunciate its reasoning which must in turn be supported by the 
evidence, since the plan speaks only in terms of "net" requirements. Accordingly, an order of the board granting a per-
mit setting gross discharge requirements for a nuclear generating plant was not supported by adequate findings, where 
the findings did not include factual evidence supporting a conclusion gross limitations were necessary to protect any 
specific beneficial uses of the ocean. Southern Cal. Edison Co. v. State Water Resources Control Bd. (1981, Cal App 
4th Dist) 116 Cal App 3d 751, 172 Cal Rptr 306, 1981 Cal App LEXIS 1541. 

Under Wat. Code, ß 13377, the State Water Resources Control Board is specifically empowered to impose more 
stringent effluent standards or limitations than those contained in its 1978 Water Quality Control Plan for Ocean Waters 
of California as necessary to implement water quality control plans, or for the protection of beneficial uses or to prevent 
nuisance. However, in order for the board to implement stricter standards than those found in the ocean plans, it must 
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first hold hearings and then state its reasons explaining why such stricter standards are necessary to effect the purposes 
of the Water Quality Control Act. Accordingly, an order of a regional board setting limitations on waste discharges 
from a utility's private secondary sewage treatment plant equal to federal limitations imposed on municipal sewage 
treatment facilities, which were stricter than those contained in the ocean plans, was not supported by adequate findings 
where the findings failed to explain how a specific use or uses would be benefited by implementation of the stricter 
standards or why stricter standards were in fact necessary. Southern Cal. Edison Co. v. State Water Resources Control 
Bd. (1981, Cal App 4th Dist) 116 Cal App 3d 751, 172 Cal Rptr 306, 1981 Cal App LEXIS 1541. 

Economic costs are not a valid consideration at the permit level for establishing effluent limits. 33 USCS ß 
1311(b)(1)(C) is an integral part of a permitting authority's continuing obligations under the Clean Water Act, 33 USCS 
ßß 1251 et seq.City of Burbank v. State Water Resources Control Bd. (2003, Cal App 2d Dist) 111 Cal App 4th 245, 4 
Cal Rptr 3d 27, 2003 Cal App LEXIS 1236, rehearing denied (2003, Cal App 2d Dist) 2003 Cal App LEXIS 1421, affd 
in part, remanded in part, (2005) 35 Cal 4th 613, 26 Cal Rptr 3d 304, 108 P3d 862, 2005 Cal LEXIS 3486. 
  
 2. State and Federal Law  

Clean Water Act authorizes states to impose water quality controls that are more stringent than are required under 
federal law, and state law specifically allows the imposition of controls more stringent than federal law. Building Indus-
try Assn. of San Diego County v. State Water Resources Control Bd. (2004, Cal App 4th Dist) 124 Cal App 4th 866, 22 
Cal Rptr 3d 128, 2004 Cal App LEXIS 2073, rehearing denied Building Industry Assn. v. State Water Resources Con-
trol Bd. (2005, Cal App 4th Dist) 2005 Cal App LEXIS 7, review denied Building Industry Association of San Diego 
County v. California Regional Water Quality Control Board (2005, Cal) 2005 Cal LEXIS 3489. 

Regional water quality board did not improperly interfere in local general plans when it issued a National Pollutant 
Discharge Elimination System permit for municipal storm water and urban runoff discharges; it had enforcement au-
thority under Wat C ß 13377. County of Los Angeles v. State Water Resources Control Bd. (2006, Cal App 2d Dist) 
143 Cal App 4th 985, 50 Cal Rptr 3d 619, 2006 Cal App LEXIS 1546, rehearing denied County of Los Angeles v. Cali-
fornia Regional Water Quality Board (2006, Cal App 2d Dist) 2006 Cal App LEXIS 2095, review denied Los Angeles, 
County of v. California State Water Resources Control Board (2007, Cal) 2007 Cal LEXIS 1538. 

Because Gov C ß 17516(c) was unconstitutional to the extent that it exempted regional water quality control boards 
from the constitutional state mandate subvention requirement, a trial court properly issued a writ of mandate directing 
the California Commission on State Mandates to resolve, on the merits and without reference to ß 17516(c), test claims 
presented by a county and several cities seeking reimbursement for carrying out obligations required by a National Pol-
lutant Discharge Elimination System Permit for municipal stormwater and urban runoff discharges that was issued by a 
regional water quality control board. County of Los Angeles v. Commission on State Mandates (2007, Cal App 2d Dist) 
150 Cal App 4th 898, 58 Cal Rptr 3d 762, 2007 Cal App LEXIS 711. 

Under the Porter-Cologne Water Quality Control Act, California state law designates the State Water Resources 
Control Board and nine regional boards as the principal state agencies for enforcing federal and state water pollution 
law and for issuing permits. NRDC v. County of L.A. (2011, CA9 Cal) 2011 US App LEXIS 4647. 
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STATE OF CALIFORNIA
STATE WATER RESOURCESCONTROLBOARD

ORDERWQ 2001-15

In theMatterofthePetitionsof

BUILDING INDUSTRY ASSOCIATION OF SAN DIEGO COUNTY
AND

WESTERN STATES PETROLEUM ASSOCIATION

ForReviewOf WasteDischargeRequirementsOrderNo. 2001-01
for UrbanRunofffrom SanDiegoCounty

[NPDESNo. CA50108758]
Issuedby the

CaliforniaWaterQuality ControlBbard,
SanDiegoRegion

SWRCB/OCCFILES A-1362,A-1362(a)

BY THE BOARD:

OnFebruary21,2001,theSanDiegoRegionalWaterQuality ControlBoard

(RegionalWaterBoard)issuedarevisednationalpollutantdischargeeliminationsystem

(NPDES)permitin OrderNo. 2001-01 (permit)to theCountyofSanDiego(County),the

18 incorporatedcitieswithin theCounty,andthe SanDiegoUnifiedPort District. Thepermit

coversstormwaterdischargesfrom municipal,separatestormsewersystems(M54) throughout

the County. Thepermitis thesecondM54 permitissuedfor theCounty,althoughthefirst permit

was issuedmorethantenyearsearlier.’

NPDESpermitsgenerallyexpireafterfive years,butcanbeextendedadministrativelywheretheRegionalWater
Boardis unableto issueanewpermitprior to theexpirationdate. As therecordin this matteramply demonstrates,
theRegionalWaterBoardengagedin anextensiveprocessof issuingdraftpermits,acceptingcomments,and
holdingworkshopsandhearingssinceatleast1995.
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Thepermitincludesvariousprogrammaticandplanningrequirementsfor the

permittees,includingconstructionanddevelopmentcontrols,controlson municipalactivities,

controlson runofffrom industrial, commercial,andresidentialsources,andpublic education.

Thetypesofcontrolsandrequirementsincludedin thepermit aresimilar to thosein otherM54

permits,but alsoreflect theexpansionofthestormwaterprogramsincethefirst M54 permitwas

adoptedfor SanDiegoCounty 11 yearsago.2

OnMarch 23, 2001,theStateWaterResourcesControlBoard(StateWaterBoard

orBoard)receivedpetitionsforreviewofthepermit from theBuilding IndustryAssociationof

SanDiegoCounty(BIA) andfrogi theWesternStatesPetroleumAssociation(WSPA).3 The

petitionsarelegallyandfactuallyrelated,andhavethereforebeenconsolidatedfor purposesof

review.4Noneofthemunicipaldischargerssubjectto thepermitfiled apetition,nordid theyfile

responsesto thepetitions.

I. BACKGROUND

MS4permitsareadoptedpursuantto CleanWaterAct section402(p). This

federal law setsforth specificrequirementsfor permitsfor dischargesfrom municipalstorm

sewers. Oneoftherequirementsis thatpermits“shall requirecontrolsto reducethedischargeof

2 Fora discussionof theevolutionof the stormwaterprogram,consistentwith guidancefromtheUnitedStates
EnvironmentalProtectionAgency(U.S. EPA), seeBoardOrderWQ 2000-11.

~ On March23, theStateWaterBoardalsoreceivedbrieflettersfromtheRamonaChamberof Commerce,the
North SanDiegoCountyAssociationof Realtors the$anDiegQCpiinty ApartmentAssociationtheNational.
AssociationofIndustrialandOffice Properties,andtheCaliforniaBuilding IndustryAssociation.All of theseletters
statethattheyare “joining in” the.petitionfiled by BIA. Noneof the letterscontainanyoftherequiredinformation
forpetitions,whichis listedat Cal.Codeof Regs.,tit. 23,section2050. Theseletterswill betreatedascommentson
theBIA petition. To theextenttheauthorsintendedthelettersbe consideredpetitions,theyaredismissed.

~ Cal. CodeofRegs.,tit. 23,section2054.

2
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pollutantsto themaximumextentpracticable[MEP].” Statesestablishappropriaterequirements

for thecontrolofpollutantsin thepermits.

ThisBoardveryrecentlyreviewedtheneedfor controlson urbanrunoffin M54

permits, theemphasisonbestmanagementpractices(BMPs) in lieuofnumericeffluent

limitations,andtheexpectationthatthe level ofeffort to controlurbanrunoffwill increaseover

time.5 Wepointedout thaturbanrunoff is asignificantcontributorofimpairmentto waters

throughoutthestate,andthatadditionalcontrolsareneeded.Specifically,in BoardOrder

WQ2000-11(hereinafter,LA SUSMiPorder),weconcludedthat theLos AngelesRegional

WaterBoardactedappropriatelyin determiningthatnumericstandardsforthedesignofBIV[Ps to

controlrunofffrom newconstructionandredevelopmentconstitutedcontrolsto theMEP.6

TheSanDiegopermitincorporatesnumericdesignstandardsforrunoff from new

constructionandredevelopmentsimilarto thoseconsideredin theLA SUSMPorder.7 In

addition,thepermitaddressesprogrammaticrequirementsin otherareas.TheLA SUSMIPorder

wasaprecedentialdecision,8andwewill not reiterateourfindings andconclusionsfrom that

9
decision.

BoardOrderWQ 2006-11.
6 As explainedin that Order,numericdesignstandardsarenotthesameasnumericeffluent limitations. While BIA

contendsthatthepermitunderreviewincludesnumericeffluent limitations,it doesnot. A numericdesignstandard
only tellsthe dischargershow muchrunoffmustbetreatedor infiltrated; it doesnotestablishnumericeffluent
limitationsproscribingthe qualityof effluent thatcanbedischargedfollowing infiltration or treatment.

~‘ TheSanDiegopermitalsoincludesprovisionsthatare differentfrom thoseapprovedin theLA SUSMPOrder,
butwhich werenot thesubjectofeitherpetition. Suchprovisionsincludetheinclusionof non-discretionaryprojects.
Wedonotmakeanyruling in this Orderonmattersthatwerenotaddressedin eitherpetition.

8 GovernmentCodesection11425.60;StateBoardOrderWR 96-I (LagunitasCreek),atfootnote11.

~ BIA restatessomeofthe issuesthis Boardconsideredin theLA SUSMPorder. Forinstance,BIA contendsthat it
is inappropriatefor thepermit to regulateerosioncontrol. Whilethis argumentwasnotspecificallyaddressedinour
prior Order,it is obviousthat themostseriousconcernwith runofffromconstructionis thepotentialfor increased
erosion. It is absurdto contendthat thep&rmit shouldhaveignoredthis impactfromurbanrunoff.

3
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Thepetitionersmakenumerouscontentions,mostlyconcerningrequirementsthat

theyclaimthe dischargerswill notbeableto, orshouldnotbe requiredto, complywith. We

notethatnoneofthedischargershasjoinedin thesecOntentions.We furthernotethat BIA raises

contentionsthatwerealreadyaddressedin theLA SUSIVIP order. In this Order,wehave

attemptedto gleanfrom thepetition issuesthat arenot alreadyfully addressedin BoardOrder

BoardOrderWQ2000-11,andwhichmayhavesomeimpacton BIA andits members.WSPA

restatedthecontentionsit madein thepetition it filed challengingtheLA SUSMIPorder. We

will not addressthosecontentionsagain.’0 But wewill addresswhethertheRegionalWater

Boardfollowedtheprecedentestablishedthereasit relatesto retail gasolineoutlets.’1

10 On November8, 2001,following the October31 workshopmeetingthat washeldto discussthedraftorder,BIA

submitteda “supplementalbrief’ thatincludesmanynewcontentionsraisedfor thefirst time. (Interestedpersons
who werenotpetitionersfiled commentson thedraftorder askingtheStateWaterBoardto addresssomeofthese.)
TheStateWaterBoardwill notaddressthesecontentions,astheywerenottimely raised. (Wat.Code § 13320;Cal.
Codeof Regs.,tit. 23, § 2050(a).) Specificcontentionsthatare notproperlysubjectto reviewunderWaterCode
section13320 areobjectionstofindings 16, 17, and38 ofthepermit,thecontentionthatpermitprovisionsconstitute
illegal unfundedmandates,challengesto thepermit’s inspectionandenforcementprovisions,objectionsto permit
provisionsregardingconstructionsites,thecontentionthatpost-constructionrequirementsshouldbelimited to
“discretionary” approvals,the challengeto theprovisionsregardinglocal governmentcompliancewith theCalifornia
EnvironmentalQuality Act, andcontentionsregardingthe term“discharge”in thepermit. BIA did notmeetthe legal
requirementsfor seekingreviewoftheseportionsof thepermit.

“ OnNovember8, 2001,theStateWaterBoardreceivedeightboxesof documentsfromBIA, alongwith a
“Requestfor Entry ofDocumentsintotheAdministrativeRecord.” BIA failedto complywithCal. Codeof Regs.,
tit. 23, section2066(b),whichrequiressuchrequestsbemade“prior to or during theworkshopmeeting.” The
workshopmeetingwasheldon October31, 2001.Therequestwill thereforenotbeconsidered.BIA alsoobjected
in this submittalthattheRegionalWaterBoarddid notincludethesedocumentsin its record. TheRegionalWater
Board’srecordwascreatedat thetimethepermitwas adopted,andwassubmittedto-the-StateWater—Boardon-June
11, 2001. BIA’s objectionis nottimely.

4
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II. CONTENTIONS AND FINDINGS’2

Contention: BIA contendsthatthedischargeprohibitionscontainedin thepermit

are“absolute”and“inflexible,” arenot consistentwith thestandardof“maximum extent

practicable”(MEP),and financiallycannotbe met.

Finding: ThegistofBIA’s contentionconcernsDischargeProhibitionA.2,

concerningexceedanceofwaterqualityobjectivesforreceivingwaters: “Dischargesfrom MS4s

which causeorcontributeto exceedancesof receivingwaterqualityobjectivesfor surfacewater

orgroundwaterareprohibited.” BIA generallycontendsthatthis prohibitionamountsto an

inflexible“zerocontribution”requirement.

BIA advancesnumerousargumentsregardingtheallegedinability ofthe

dischargersto complywith thisprohibition andthe improprietyofrequiringcompliancewith

waterqualitystandardsin municipalstormwaterpermits. Theseargumentsmirror arguments

madein earlierpetitionsthatrequiredcompliancewith waterqualityobjectivesby municipal

stormwaterpermittees.(See,e.g.,BoardOrdersWQ 91-03,WQ 98-01,andWQ99-05.) This

Boardhasalreadyconsideredandupheldtherequirementthatmunicipalstormwaterdischarges

mustnotcauseorcontributeto exceedancesofwaterqualityobjectivesin thereceivingwater.

We adoptedan iterativeprocedurefor complyingwith thisrequirement,whereinmunicipalities

mustreportinstanceswheretheycauseorcontributeto exceedances,andthenmustreviewand

improveBMPs soasto protectthereceivingwaters. Thelanguagein thepermitin Receiving

12 ThisOrderdoesnot addressall of the issuesraisedby thepetitioners.TheBoardfinds thatthe issuesthat arenot

addressedareinsubstantialandnotappropriatefor StateWaterBoardreview. (SeePeoplev.Barry (1987)194
Cal.App.3d158 [239 Cal.Rptr.349]; Cal. CodeRegs.,tit. 23, § 2052.) Wemakeno detenninationasto whetherwe
will addressthesameor similar issueswhenraisedin futurepetitions. -

5
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WaterLimitation C. 1 and2 is consistentwith thelanguagerequiredin BoardOrderWQ 99-05,

ourmostrecentdirectionon this issue.’3

While the issueof theproprietyofrequiringcompliancewith waterquality

objectiveshasbeenaddressedbeforein severalorders,BIA doesraiseonenewissuethatwasnot

addressedpreviously. In 1999,theNinth Circuit CourtofAppealsissuedanopinionaddressing

whethermunicipalstormwaterpermitsmustrequire“strict compliance”with waterquality

standards.’4 (DefendersofWildlife v. Browner(9th Cir. 1999)191 F.3d1159.) Thecourtin

BrownerheldthattheCleanWaterAct provisionsregardingstormwaterpermitsdo notrequire

that municipalstorm-sewerdischargepermitsensurestrict compliancewith waterquality

standards,unlike otherpermits.’5 Thecourtdeterminedthat: “Instead,[theprovisionfor

municipalstormwaterpermits]replacestherequirementsof[section301]with therequirement

thatmunicipalstorm-sewerdischargers‘reducethe dischargeofpollutantsto themaximum

extentpracticable,includingmanagementpractices,controltecbniques~andsystem,designand

engineeringmethods,andsuchotherprovisionsas theAdministrator.. . determinesappropriate

for thecontrolof suchpollutants’.” (191F.3dat 1165.) ThecourtfurtherheldthattheClean

WaterAct doesgrantthepermittingagencydiscretionto determinewhatpollutioncontrolsare

appropriateformunicipalstormwaterdischarges.(Id. at1166.) Specifically, thecourtstated

In additionto DischargeProhibitionA.2, quotedabove,thepermitincludesReceivingWaterLimitation C.1,with
almostidenticallanguage: “DischargesfromMS4sthatcauseorcontributeto theviolationof waterquality
standards(designatedbeneficialusesandwaterqualityobjectivesdevelopedto protectbeneficialuses)are
prohibited.” ReceivingWaterLimitation C.2 setsforththeiterativeprocessfor compliancewith C.1, asrequiredby
BoardOrderWQ 99-05.

~ “Waterqualityobjectives”generallyrefersto criteriaadoptedby thestate,while “waterquality standards”

generallyrefersto criteria adoptedor approvedfor thestateby theU.S. EPA. Thosetermsareusedinterchangeably
forpurposesof this Order.

‘5 CleanWaterAct § 301(b)(1)(C) requiresthatmostNPDESpermitsrequirestrict compliancewith quality
standards.

6
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that U.S.EPAhadthe authorityeitherto require“strict compliance”with waterqualitystandards

throughtheimpositionofnumericeffluentlimitations,or to employan iterativeapproachtoward

compliancewith waterquality standards,byrequiringimprovedBMPs overtime. (Id.) The

courtin BrownerupheldtheEPA permitlanguage,which includedan iterative,BMiP-based

approachcomparableto the languageendorsedby thisBoardin OrderWQ 99-05.

In reviewingthe languagein thispermit,andthatin BoardOrderWQ99-05,we

point out thatourlanguage,similar to U.S. EPA’sPermit languagediscussedin theBrowner

case,doesnotrequirestrict compliancewith waterqualitystandards.Ourlanguagerequiresthat

stormwatermanagementplansbedesiguedto achievecompliancewith waterqualitystandards.

Complianceis to beachievedovertime, throughaniterativeapproachrequiringimprovedBMPs.

As pointedoutby theBrownercourt, thereis nothinginconsistentbetweenthisapproachandthe

determinationthattheCleanWaterAct doesnotmandatestrict compliancewith waterquality

standards.Instead,the iterativeapproachis consistentwith U.S. EPA’sgeneralapproachto

stormwaterregulation,whichrelieson BMPs insteadofnumericeffluent limitations.

It is truethat theholdingin Brownerallows theissuanceofmunicipalstormwater

permitsthat limit theirprovisionsto BMPsthatcontrolpollutantsto themaximumextent

practicable(MEP), andwhich do notrequirecompliancewith waterqualitystandards.Forthe

reasonsdiscussedbelow,wedeclineto adoptthat approach.Theevidencein therecordbefore

us is consistentwith recordsin previousmunicipalpermitswehaveconsidered,andwith thedata

wehavein ourrecords,includingdatasupportingour list preparedpursuantto CleanWaterAct

section303(d). Urbanrunoffis causingandcontributingto impactson receivingwaters

throughoutthestateandimpairingtheirbeneficialuses. In orderto protectbeneficialusesandto

achievecompliancewithwaterqualityobjectivesin ourstreams,rivers, lakes,andtheocean,we

7
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mustlook to controlson urbanrunoff It is not enoughsimplyto applythetechnology-based

standardsofcontrollingdischargesofpollutantsto theMEP; whereurbanrunoff is causingor

(
contributingto exceedancesofwaterqualitystandards,it is appropriateto requireimprovements

to BMPsthat addressthoseexceedances.

While wewill continueto addresswaterquality standardsin municipalstorm

waterpermits,wealsocontinueto believethatthe iterativeapproach,whichfocuseson timely

improvementofBMPs, is appropriate.We will generallynot require“strict compliance”with

waterqualitystandardsthroughnumericeffluent limitations andwewill continueto follow an

iterativeapproach,whichseekscomplianceovertime.’6 Theiterativeapproachis protectiveof

waterquality, but atthesametimeconsidersthedifficulties ofachievingfull compliancethrough

BMPsthatmustbeenforcedthroughoutlargeandrnediummunicipalstormsewersystems.’7

We havereviewedthelanguagein thepermit, andcomparedit to themodel

languagein BoardOrderWQ 99-05. Thelanguagein theReceivingWaterLimitationsis

virtually identicalto the languagein BoardOrderWQ 99-05. It setsa. limitation on discharges

thatcauseorcontributeto violation ofwaterqualitystandards,andthenit establishesaniterative

approachto complyingwith the limitation. We areconcerned,however,with the languagein

DischargeProhibitionA.2,which is challengedbyBLA. This dischargeprohibitionis similar to

theReceivingWaterLimitation, prohibitingdischargesthatcauseor contributeto exceedanceof

16 Exceptionsto this generalruleare appropriatewheresite-specificconditionswarrant. Forexample,theBasin

Planfor theLakeTahoebasin,whichprotectsanoutstandingnationalresourcewater,includesnumericeffluent
limitationsfor stormwaterAischarges.~. - - -

17 While BIA arguesthatthepermitrequires“zerocontribution”ofpollutantsin runoff,and“in effect” contains
numericeffluentlimitations, this is simplynottrue. Thepennitis clearlyBMP-based,andthereareno numeric
effluent limitations. BLA also claimsthatthepennitwill requiretheconstructionof treatmentplantsfor stormwater
similarto thepublicly-ownedtreatmentworksfor sanitarysewage.Thereis nobasisfor this contention;thereis no
requirementin thepermit to treatall stormwater. Theemphasisis on BMPs.

8
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waterqualityobjectives.Thedifficulty with this language,however,is thatit is notmodifiedby

the iterativeprocess.To clarify thatthisprohibition alsomustbecompliedwith throughthe

iterativeprocess,ReceivingWaterLimitation C.2 muststatethatit is alsoapplicableto

DischargeProhibitionA.2. Thepennit, in DischargeProhibitionA.5, alsoincorporatesalist of

BasinPlanprohibitions,oneofwhichalsoprohibitsdischargesthat arenot in compliancewith

waterqualityobjectives. (See,AttachmentA, prohibition5.) Languageclarifying that the

iterativeapproachappliesto that prohibitionis alsonecessary.

BIA alsoobjectsto DischargeProhibitionA.3, whichappearsto requirethat

treatmentandcontrolof dischargesmustalwaysoccurprior to entryinto theMS4: “Discharges

intoandfrom MS4scontainingpollutantswhichhavenotbeenreducedto the [MEP] are

prohibited.”’9 An NPDESpermit is properlyissuedfor “dischargeofapollutant” to watersofthe

UnitedStates.20(CleanWaterAct § 402(a).) TheCleanWaterAct defines“dischargeofa

pollutant” asan“addition” of apollutantto watersoftheUnitedStatesfrom apoint source.

(CleanWaterAct section502(12).) Section402(p)(3)(B)authorizestheissuanceofpermitsfor

discharges“from municipalstormsewers.~~ -

We find thatthepermit languageis overlybroadbecauseit appliestheMEP

standardnot only to discharges“from” MS4s,butalsoto discharges“into” MS4s.. It is certainly

18 Theiterativeapproachis notnecessaryfor all DischargeProhibitiojis. Forexample,a prohibitionagainst

pollution,contaminationor nuisanceshouldgenerallybe compliedwith atall times. (See,DischargeProhibition
A.1.) Also, theremaybedischargeprohibitionsfor particularlysensitivewaterbodies,suchastheprohibitionin the
OceanPlanapplicableto Areasof SpecialBiological Significance.

‘9 DischargeProhibitionA.Lalso-refers-to-disGharges-into-the-M-S4,-but--it-onlyprohibitspullution, ~
nuisancethatoccurs“in watersofthestate.” Therefore,it is interpretedto applyonlyto dischargesto receiving
waters.
20 SinceNPDESpermitsare adoptedaswastedischargerequirementsin California, theycanmorebroadlyprotect

“watersof thestate,”ratherthanbeinglimited to “watersof theUnitedStates.” In general,the inclusionof “waters
(footnotecontinued)
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truethatin mostinstancesit is morepracticalandeffectiveto preventandcontrolpollutionatits

source. We alsoagreewith theRegionalWaterBoard’sconcern,statedin its response,thatthere

maybeinstanceswhereMS4suse“watersoftheUnitedStates”aspartoftheirsewersystem,-

andthat theBoardis chargedwith protectingall suchwaters. Nonetheless,thespecific language

in this prohibitiontoobroadlyrestrictsall discharges“into” anM54, anddoesnot

allow flexibility to useregionalsolutions,wheretheycouldbe appliedin amannerthat fully

protectsreceivingWaters.2’ It is importantto emphasizethatdischargersinto MS4scontinueto

berequiredto implementafull rangeofBMPs, includingsourcecontrol. Inparticular,

dischargerssubjectto industrialandconstructionpermitsmustcomplywith all conditionsin

thosepermitsprior to dischargingstormwaterintoMS4s.

Contention: Statelaw requirestheadoptionofwet weatherwaterquality

standards,andthepermit improperlyenforcesWaterqualitystandardsthatwerenotspecifically

adoptedfor wetweatherdischarges.

Finding: This contentionis clearlywithoutmerit. Thereis no provisionin state

or federallaw thatmandatesadoptionof separatewaterqualitystandardsfor wetweather

conditions. In arguingthatthepermit violatesstatelaw,BIA statesthat becausethepennit

appliesthewaterqualityobjectivesthatwereadoptedin its BasinPlan,andthoseobjectiveswere

not specificallyadoptedfor wetweatherconditionsonly, theRegionalWaterBoardviolated

of the state”allows theprotectionof groundwater,whichis generallynotconsideredtobe“watersof theUnited
States.”
21 Thereareotherprovisionsin thepermitthatreferto restrictions“into” the M54. (See,e.g.,LegalAuthorityD.1.)
Thoseprovisionsare appropriatebecausetheydo notapplytheMEPstandardto thepermittees,butinsteadrequire
thepenuitteesto demandappropriatecontrolsfor dischargesintotheir system. Forexample,the federalregulations
requirethatMS4shaveaprogram“to reducepollutantsin stonnwaterrnnofffromconstructionsitesto the
municipalstormsewersystem.. . .“ (40 C.F.R. § 122.26(d)(2)(iv)(D).)
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WaterCodesection13241. Theseallegationsappearto challengewaterqualityobjectivesthat

wereadoptedyearsago. Suchachallengeis clearly inappropriateasbothuntimely,andbecause

BasinPlanprovisionscannotbe challengedthroughthewaterqualitypetitionprocess.(SeeWat.

Code§ 13320.)Moreover,thereis nothingin section13241thatsupportstheclaim that

RegionalWaterBoardsmustadoptseparatewetweatherwaterqualityobjectives. Instead,the

RegionalWaterBoard’sresponseindicatesthatthewaterqualityobjectiveswerebasedon all

waterconditionsin thearea. Thereis nothingin therecordto supporttheclaimthattheRegional

WaterBoarddid not in factconsiderwetweatherconditionswhenit adoptedits BasinPlan.

Finally, WaterCodesection13263mandatestheRegionalWaterBoardto implementits Basin

Planwhenadoptingwastedischargerequirements.TheRegionalWaterBoardactedproperlyin

doing so.

BIA pointsto certainfederalpolicy documentsthat authorizestatesto promulgate

waterqualitystandardsspecific to wet-weatherconditions.22EachRegionalWaterBoard

considersrevisionsto its BasinPlanin a triennialreview. Thatwouldbe theappropriateforum

forBIA to makethesecomments.

Contention: 131Acontendsthatthepermitimproperlyclassifiesurbanrunoffas

“waste”within thenieaningoftheWaterCode.

Finding: BIA challengesFinding2, which statesthaturbanrunoff is awaste,as

definedin theWaterCode,andthatit is a“dischargeofpollutantsfrom apoint source”underthe

federalCleanWaterAct. BIA contendsthat the legislativehistoryofsection13050(d)supports

2=Thesedocumentsdo notsupporttheclaim thatU.S.EPA andthe ClintonAdministrationindicatedthat the

absenceof suchregulations“is amajorproblemthatneedsto beaddressed,”as claimedin BIA’s Pointsand
Authorities,atpage18.
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its positionthat “waste” shouldbe interpretedto excludeurbanrunoff. TheFinalReportofthe

StudyPanelto theCaliforniaStateWaterResourcesControlBoard(March,1969)is the

definitivedocumentdescribingthelegislativeintentof thePorter-CologneWaterQuality Control

Act. In discussingthedefinitionof“waste,” thisdocumentdiscussesits broadapplicationto

“currentdrainage,flow, orseepageinto watersofthestateofharmfulconcentrations”of

materials,includingerodedearthandgarbage.

As westatedin BoardOrderWQ 95-2,therequirementto adoptpermitsfor urban

runoffis undisputed,andRegionalWaterBoardsarenotrequiredto obtainanyinformationon

theimpactsofrunoffprior to issuingapermit. (At page3.) It is alsoundisputedthat urban

runoffcontains“waste”within themeaningofWaterCodesection13050(d),andthatthefederal

regulationsdefine“dischargeofapollutant” to include“additionsofpollutantsintowatersofthe

UnitedStatesfrom: surfacerunoffwhich is collectedorchanneledbyman.” (40 C.F.R. § 122.2.)

But it is thewasteorpollutantsin therunoffthatmeetthesedefinitionsof“waste” and

pollutant,” andnot therunoffitself.23 Thefinding doescreatesomeconfusion,sincethereare

dischargeprohibitionsthathavebeenincorporatedinto thepermit thatbroadlyprohibit the

dischargeof“waste”in certaincircumstances.(SeeAttachmentA to thepermit.) Thefinding

will thereforebeamendedto statethaturbanrunoffcontainswasteandpollutants.

Contention:BIFA contendsthattheRegionalWaterBoardviolatedCalifornia

EnvironmentalQuality Act (CEQA).

23 TheRegionalWaterBoardis appropriatelyconcernednot onlywithpollutantsin runoffbutalsothevolumeof

runoff, sincethevolumeof runoffcanaffectthedischargeofpollutantsin therunoff. (SeeBoardOrderWQ 2000-
11, at page5.)
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Finding: As wehavestatedin severalprior orders,theprovisionsofCEQA

requiringadoptionofenvironmentaldocumentsdo not applyto NPDESpermits.24 BIA contends

thattheexemptionfrom CEQAcontainedin section13389appliesonly to theextentthat the

specificprovisionsofthepermit arerequiredby thefederalCleanWaterAct. This contentionis

easilyrejectedwithout addressingwhetherfederallaw mandatedall ofthepermitprovisions.

Theplain languageofsection13389broadlyexemptstheRegionalWaterBoardfrom the

requirementsofCEQAto prepareenvironmentaldocumentswhenadopting“anywastedischarge

requirement”pursuantto Chapter5.5 (§§ 13370et seq.,which appliesto NPDES permits).25

BIA citesthedecisionin Committeefor a ProgressiveGilroy v. StateWaterResourcesControl

Board(1987)192 Cal.App.3d847. ThatcaseupheldtheStateWaterBoard’sview that section

13389appliesonly to NPDESpermits,andnot to wastedischargerequirementsthatareadopted

pursuantonly to statelaw. Thecasedid notconcernanNPDESpermit,anddoesnotsupport

BIA’s argument.

Contention: WSPAcontendsthat theRegionalWaterBoarddid not follow this

Board’sprecedentfor retail gasolineoutlets(RGOs)establishedin theLA SUSMPorder.

Finding: In theLA SUSM7Porder,this Boardconcludedthatconstructionof

RGOsis alreadyheavilyregulatedandthatownersmaybe limited in theirability to construct

infiltration facilities. We alsonotedthat, in light of thesmallsizeofmanyRGOs andthe

proximityto undergroundtanks,it might notalwaysbe feasibleor safeto employtreatment

methodologies.We directedtheLos AngelesRegionalWaterBoardto mandatethatRGOs

24 WaterCodesection13389;see,e.g.,BoardOrderWQ 2000-li.

25 The exemptiondoeshaveanexceptionfor permits for “new sources”asdefinedin theCleanWaterAct, which is

notapplicablehere.
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employtheBMPs listed in apublicationoftheCaliforniaStormWaterQualityTaskForce.

(BestManagementPracticeGuide— RetailGasolineOutlets(March 1997).)We alsoconcluded

thatRGOsshouldnotbesubjectto theBMiP designstandardsatthis time. Instead,we

recommendedthattheRegionalWaterBoardundertakefurtherconsiderationof athreshold

relativeto sizeoftheRGO,numberoffuelingnozzles,or someotherrelevantfactor. The

LA SUSMIP orderdid not precludeinclusionofRGOsin theSUSMIPdesignstandards,with

properjustification,whenthepermit is reissued.

Thepermit adoptedby theRegionalWaterBoarddid notcomplywith the

directionswe set forth in theLA SUSMPorderfor theregulationofRGOs. Thepermit contains

no findingsspecificto the issuesdiscussedin ourprior orderregardingRGOs,andincludesno

thresholdfor inclusionofRGOs in SUSMIPs. Instead,thepermitrequiresthedischargersto

developandimplementSUSMIPswithin oneyearthat includerequirementsfor “Priority

DevelopmentProjectCategories,”including “retail gasolineoutlets.” While otherpriority

categorieshavethresholdsfortheir inclusionin SUSMPs,thepermit states: “Retail Gasoline

Outlet is definedasany facility engagedin sellinggasoline.”26

TheRegionalWaterBoardrespondedthatit did follow thedirectionsin the

LA SUSMLPorder. First, it pointsto findings thatvehiclesandpollutantstheygenerateimpact

receivingwaterquality. But theonly finding that evenmentionsRGOsis finding 4, which

simplylists RGOsamongtheotherpriority developmentprojectcategoriesaslandusesthat

generatemorepollutants. TheRegionalWaterBoardstaffalsodid statesomejustificationsfor

the inclusionofRGOsin two documents.TheDraft FactSheetexplainsthat RGOscontribute

26 PermitatF. 1 .b(2)(a)(x).

14

Received 
August 26, 2011
Commission on 
State Mandates



2)

pollutantsto runoff, andopinesthatthereareappropriateBMIIPs for RGOs. Thestaffalso

preparedanotherdocumentafterthepublichearing,whichwasdistributedto BoardMembers

prior to their voteon thepermit,andwhich includessimilarjustificationsandreferencesto

studies.27TheLA SUSMPordercalledfor sometyPeofthresholdfor inclusionofRGOsin

SUSMIPs. Thepermitdoesnotdo so. Also,justifications forpermitprovisionsshouldbestated

in thepermitfindings orthefinal factsheet,andshouldbesubjectto public reviewanddebate.28

Thediscussionin thedocumentsubmittedafterthehearingdidnot meetthesecriteria. There

wassomejustification in the“Draft FactSheet,”but thefactsheethasnotbeenfinalized.29 In

light of ourconcernsoverwhetherSUSMPsizingcriteriashouldapplyto RGOs,it was

incumbenton theRegionalWaterBoardtojustify theinclusionofRGOsin thepermit findings

or ina final factsheet,andto consideranappropriatethreshold,addressingtheconcernswe

stated.TheRegionalWaterBoardalsorespondedthatwhenthedischargersdevelopthe

SUSMPs,thedischargersmight addspecificBMPs andathresholdasdirectedin theLA

SUSMPorder. But theorderspecificallydirectedthat anythreshold,andthejustification

therefore,shouldbe includedin thepermit. TheRegionalWaterBoarddid notcomplywith

thesedirections.

27 See“ComparisonBetweenTentativeOrderNo. 2001-01 SUSMPRequirementsandLARWQCB SUSMP

Requirements(as Supportedby SWRCBOrderWQ 2000-11).”
28 See40 C.F.R.sections124.6(e)and124.8.

29 U.S.EPA regulationsrequirethat therebe a factsheetaccompanyingthepermit. (40 C.F.R.§ 124.8.) Therecord

containsonly adraft fact sheet,whichwasneverpublishedor distributedin final form. TheRegionalWaterBoard
shouldfinalizethe factsheet,accountingfor anyrevisionsmadein thefinal permit, andpublishit onits web siteas a
final document.
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III. CONCLUSIONS

Basedon thediscussionabove,theBoard concludesthat:

1. TheRegionalWaterBoardappropriatelyrequiredcompliancewith water

quality standardsandincludedrequirementsto achievereductionofpollutantsto themaximum

extentpracticable.Thepermit mustbeclarifiedsothat thereferenceto the iterativeprocessfor

achievingcomplianceappliesnotonly to thereceivingwaterlimitation, but alsoto thedischarge

prohibitionsthat requirecompliancewith waterquality standards.Thepermit should alsobe

revisedso thatit requiresthatMEPbeachievedfor discharges“from” themunicipalsewer

system,andfor discharges“to” watersoftheUnitedStates,butnot fordischarges“into” the

sewersystem.

2. TheRegionalWaterBoardwasnotrequiredto adoptwet-weatherspecific

waterqualityobjectives.

3. TheRegionalWaterBoardinappropriatelydefinedurbanrunoffas“waste.”

4. TheRegionalWaterBoarddid notviolatetheCaliforniaEnvironmental

Quality Act.

5. Thepermitwill be revisedto deleteretail gasolineoutletsfrom thePriority

DevelopmentProjectCategoriesfor StandardUrbanStormWaterMitigationPlans. The

RegionalWaterBoardmayconsideraddingretail gasolineoutlets,uponinclusionofappropriate

findings andathresholddescribingwhichoutletsareincludedin therequirements.

IV. ORDER

IT IS HEREBY ORDEREDthattheWasteDischarge¶equirementsfor

DischargesofUrbanRunofffrom theMunicipalSeparateStormSewerSystemsin SanDiego

County(OrderNo. 2001-01)arerevisedasfollows:
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1. PartA.3: Thewords“into and”aredeleted.

2. PartC.2: Throughoutthefirst paragraph,thewords “, PartA.2, andPartA.5

asit appliesto Prohibition5 in AttachmentA” shall be insertedfollowing “PartC. 1.”

3. Finding 2: Revisethefinding to read:URBAN RUNOFFCONTAINS

“WASTE” AND “POLLUTANTS”: Urbanrunoffcontainswaste,asdefinedin theCalifornia

WaterCode,andpollutants,asdefinedin thefederalCleanWaterAct, andadverselyaffectsthe

quality of thewatersofthe State.

4. PartF.1 .b(2)(a): Deletesection“x.”

In all otherrespectsthepetitionsaredismissed.

CERTIFICATION

Theundersigned,Clerk to theBoard,doesherebycertify thattheforegoingis afull, true,and
correctcopyof aresolutionduly andregularlyadoptedatameetingoftheStateWaterResources
ControlBoardheldonNovember15, 2001.

AYE: Arthur G. Baggett,Jr.
PeterS. Silva
RichardKatz

NO: None

ABSENT: None

ABSTAIN: None

Clerkt eBoard
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California Regional Water Quality Control Board 
Los Angeles Region 

Linda S. Adams 
Secretary for 

Environmental Protection 

March 11, 201 0 

[via email only] 

320 West Fourth Street, Suite 200, Los Angeles, California 90013 
(213) 576-6600 • Fax (213) 576-6640 

http://www, waterboards.ca.gov/losangele;; 

Michael A.M.'Lauffer, Chief Counsel 
Office of Chief Counsel 
State Water Resources Control Board 
1001 I Street, 22nd Floor [95814] 
P.O. Box 100 
Sacramento, CA 95812-0100 
mlauffer@waterboards.ca.gov 

Dear Mr. Lauffer: 

Arnold Schwarzenegger 
Governor 

PETITION OF BUILDING INDUSTRY LEGAL DJ;FENSE FOUNDATION, 
CONSTRUCTION INDUSTRY COAliTION ON WATER QUALITY, AND BUILDING 
INDUSTRY ASSOCATION OF SOUTHERN CALIFORNIA, INC. (WASTE 
DISCHARGE REQUIREMENTS ORDER NO. R4-2009-0057): LOS ANGELES 
WATER BOARD AGREEMENT TO VOLUNTARY REMAND 
SWRCB/OCC FILE A-2023 

The Los Angeles Regional Water Quality Control Board (Los·Angeles Water Board) 
received your letter yesterday requesting that we agree to a voluntary remand of Order 
No. R4-2009-0057 (Ventura MS4 Permit) in order to address perceived procedural 
issues. 

The Los Angeles Water Board hereby agrees to a voluntary remand. At this time, we 
intend to hold a hearing on the Ventura MS4 Permit at the Los Angeles Water Board's 
regularly scheduled meeting on July 8, 2010. Parties and interested persons will be 
notified of the exact time and place of the hearing at a later date. 

Please contact me should you have any questions regarding this matter. 

Sincerely, 

cc: See next page 

California Environmental Protection Agency , 

rf!!fcycled Paper 
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Michael A.M. Lauffer - 2- March11,2010 

cc: [via email only] 
Andrew R. Henderson, Esq. 
Building Industry Legal Defense 

Foundation 
1330 South Valley Vista Drive 
Diamond Bar, CA 91765. 
Andrew@biasc.org 

[via email only] 
Noah Garrison 
Natural Resources Defense Council 
Los Angeles Office · 
1314 Second Street 
Santa Monica, CA 90401 
Moakley@nrdc.org 

/ 

[via email only] 
Ther~sa A. Dunham, Esq. 
Somach, Simmons, & Dunn 
500 Capitol Mall, Suite 100 
Sacramento, CA 95814 
tdunham@somachlaw.com 

[via email only] 
Marleigh Wood, Esq. 
Office of Chief Counsel 
State Water Resources Control Board 
1001 I Street, 22nd Floor [95814) 
P.O. Box 100 
Sacramento, GA 95812-0100 
mwood@waterboards.ca.gov 

[via U.S. mail only] 
Michael Lewis 
Construction Industry Coalition 'on 

Water Quality 
2149 E. Garvey Avenue North, Suite A-11 
West Covina, CA 91791 

[via email only] 
Mr. Doug Eberhardt, Chief Permits Office 
U.S. EPA, Region 9 
75 Hawthorne Street 
San Francisco, CA 941 05 
eberhardt.doug@epa.gov 

I 

[via email only] 
Elizabeth Miller Jennings, Esq. 
Office of Chief Counsel 
State Water Resources Control Board 
1001 I Street, 22"d Floor [95814] 
P.O. Box 100 
Sacramento, CA 95812-0100 
bjennings@waterboards.ca.gov 

California Environmental Protection Agency 

O Recycled Paper 
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Los Angeles Region Water Permit - Ventura County
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