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which is not hazardous waste, manure, vegetable or animal solid and semisolid
wastes and other discarded solid and semisolid wastes.*°

“Solid waste handling” is defined in Public Resources Code section 40195 as “the collection,
transportation, storage, transfer, or processing of solid wastes.” Given the nature of material
swept from city streets, street sweeping falls under the rubric of ‘solid waste handling.’

Under Proposition 218, “refuse collection” is expressly exempted from the voter-approval
requirement (article XIII D, § 6, subd. (c).). Although “refuse collection” has no definition in
article XIII D, the plain meaning of refuse®*! collection is the same as solid waste handling, as
the dictionary definition of “refuse” and the statutory definition of “solid waste” both refer to
rubbish and trash as synonyms. Refuse is collected via solid waste handling.

To impose or increase refuse collection fees, the local agency must provide mailed written notice
to each parcel owner on which the fee will be imposed, and conduct a public hearing not less
than 45 days after mailing the notice. If written protests against the proposed fee are presented
by a majority of the parcel owners, the local agency may not impose or increase the fee (article
XI D, § 6, subd. (a)(2)). In addition, revenues are: (1) not to exceed the funds required to
provide the service, (2) shall not be used for any other purpose than to provide the property-
related service, and the amount of the fee on a parcel shall not exceed the proportional cost of the
service attributable to the parcel. And the service must be actually used by or immediately
available to the property owner (article XIII D, § 6, subd. (b)).

Government Code, section 17556, subdivision (d), does not apply to street sweeping because the
fee is contingent on the outcome of a written protest by a majority of the parcel owners. The
plain language of subdivision (d) of this section prohibits the Commission from finding that the

¢ permit imposes “costs mandated by the state” if “The local agency ... has the authority to levy
service charges, fees, or assessments sufficient to pay for the mandated program or increased
level of service.” [Emphasis added.] Under Proposition 218, the local agency has no authority to
impose the fee if it is protested by a majority of parcel owners.

Additionally, it is possible that a majority of land owners in the local agency may never allow the
proposed fee, but the local agency would still be required to comply with the state mandate. This
would violate the purpose of article XIII B, section 6, which is to “to preclude the state from
shifting financial responsibility for carrying out governmental functions to local agencies, which
are ‘ill equipped’ to assume increased financial responsibilities because of the taxing and
spending limitations that articles XIII A and XIII B impose.”2*?

Thus, the Commission finds that fee authority under Public Resources Code section 40059 is not
sufficient to pay for the mandated program or increased level of service in permit parts D.3.a.5
(street sweeping). Therefore, the Commission finds that street sweeping imposes costs mandated
by the state and is reimbursable.

240 This definition also excludes hazardous waste, radioactive waste and medical waste, as
defined.

241 «Refuse” is defined as “ Items or material discarded or rejected as useless or worthless; trash
or rubbish.” <http://dictionary.reference.com/browse/refuse> as of November 23, 2009.

222 County of San Diego, supra, 15 Cal.4th 68, 81.
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Any proposed fees that are not blocked by a majority of parcel owners for street sweeping must
be identified as offsetting revenue in the parameters and guidelines.

Fees for street sweeping reports: Proposition 218 does not contain an express exemption on voter
approval for reporting on street sweeping, only for “refuse collection.” Moreover, Proposition
218 (art. XIII D, § 6, subd. (b)(4)) states: “No fee or charge may be imposed for a service unless
that service is actually used by, or immediately available to, the owner of the property in
question.” The permit does not require the street sweeping reports be available to property
owners, only that the reports be submitted to the Regional Board. For these reasons, the
Commission finds that Government Code section 17556, subdivision (d), does not apply to
reporting on street sweeping, so that part J.3.a.(3)(c)x-xv of the permit imposes costs mandated
by the state and is reimbursable.

Assessments for street operation and maintenance: As mentioned above, some local agencies
collect an assessment for street sweeping, e.g., the County of Fresno®* and the City of

La Quinta.?** Assessments are defined as “any levy or charge upon real property by an agency
for a special benefit conferred upon the real property. ‘Assessment’ includes, but is not limited
to, ‘special assessment,” ‘benefit assessment,” ‘maintenance assessment’ and ‘special assessment
tax.”” (article XIII D, § 2, subd. (b).) The terms “maintenance and operation” of “streets” and
“drainage systems,” although used in article XIII D, are not defined in it. The plain meaning of
maintenance of streets and drainage systems, however, would include street sweeping because
“maintenance” means “the work of keeping something in proper condition; upkeep.”** Clean
streets are used not only for transportation, but for conveying storm water to storm drains.

The Supreme Court defined special assessments as follows:

A special assessment is a “‘compulsory charge placed by the state upon real
property within a pre-determined district, made under express legislative authority
for defraying in whole or in part the expense of a permanent public improvement
therein....” ” [Citation.]' [Citation.] In this regard, a special assessment is ‘levied
against real property particularly and directly benefited by a local improvement in
order to pay the cost of that improvement.” [Citation.] ‘The rationale of special
assessment[s] is that the assessed property has received a special benefit over and
above that received by the general public. The general public should not be
required to pay for special benefits for the few, and the few specially benefited
should not be subsidized by the general public.>¢

The Supreme Court summarized the constitutional procedures for creating an assessment district.

Under Proposition 218's procedures, local agencies must give the record owners
of all assessed parcels written notice of the proposed assessment, a voting ballot,
and a statement disclosing that a majority protest will prevent the assessment's

3 County of Fresno, Resolution Nos. 8942 and 8943, adopted January 15, 2008.

244 City of La Quinta, Resolution No. 2009-035, adopted May 5, 2009.

5 <http://dictionary.reference.com/browse/maintenance> as of December 7, 2009.

248 Silicon Valley Taxpayers Ass'n. v. Santa Clara Open Space Authority (2008) 44 Cal.4th 431,
442.
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