BURHENN & GEST LLP

624 SOUTH GRAND AVENUE RECEIVED
SuITe 2200 March 15, 2018
LOS ANGELES, CALIFORNIA 90017-3321 Commission on
(213) 688-7715 State Mandates

FACSIMILE (213) 624-1376

WRITER'S DIRECT NUMBER WRITER'S E-MAIL ADDRESS
(213) 629-8788 dburhenn@burhenngest.com

March 15, 2018
VIA DROPBOX

Ms. Heather Halsey

Executive Director
Commission on State Mandates
980 9 Street, Suite 300
Sacramento, CA 95814

Re:  California Regional Water Quality Control Board, Santa Ana
Region, Order No. R8-2010-0036, Rebuttal Comments of Joint
Test Claimants

Dear Ms. Halsey:

As Claimant Representative for all test claimants in the above-referenced Joint
Test Claim, the San Bernardino County Flood Control District, the County of San
Bernardino and the Cities of Big Bear Lake, Chino, Chino Hills, Fontana, Highland,
Montclair, Ontario and Rancho Cucamonga, I am filing on their behalf the attached
Rebuttal Comments on the Joint Test Claim.

The documents being filed with the Commission on State Mandates are this cover
letter, the Rebuttal Comments themselves, Attachments 1 and 2 (plus exhibits), and
Rebuttal Documents.

Claimants appreciate the Commission’s granting of an extension in order for them
to prepare these documents. Thank you for your consideration of these matters.

Very trulfy/your ,
David W. Burhenn

DB:dwb



REBUTTAL COMMENTS OF JOINT TEST CLAIMANTS,

CALIFORNIA REGIONAL WATER QUALITY CONTROL

BOARD, SANTA ANA REGION, ORDER NO. R8-2010-0036,
10-TC-10



TABLE OF CONTENTS

PAGE
l. GENERAL COMMENTS oottt 1
A The Supreme Court’s Decision in Department of Finance v. Commission
On State Mandates is Directly Applicable to this Joint Test Claim .............. 1
B. The Mandates in the 2010 Permit Set Forth in the Joint Test Claim Were
In Fact New Programs and/or Represented Requirements for Higher Levels
OF SEIVICE s 4
1. The Mandated Programs Set Forth in the Joint Test Claim Represented
“New Programs” as a Matter of Fact and Law ..........c.ccocoeiiiiinnnnn, 4
2. The Mandated Programs Identified in the Joint Test Claim
Imposed Higher Levels of Service on the Claimants....................... 5
C. The Water Boards Have Not Met the Burden of Establishing That
Federal Law Mandated the Requirements in the 2010 Permit....................... 6
1. The Santa Ana Water Board’s Findings as to the Federal Law Basis
for the 2010 Permit Requirements Are Not Entitled to Deference.... 7
2. The 2010 Permit Recites That It Is Based on Both Federal and
SEAIE LAW o 8
3. The 2010 Permit Findings Cited by the Water Boards
Is Boilerplate Language, Not Entitled to Deference...........c.cc.c........ 9
4. Dept. of Finance Applies as Well to the Requirement To Effectively
Prohibit the Discharge of Non-Stormwater into MS4s...................... 11
5. That the Santa Ana Water Board Found that Provisions of the
2010 Permit were “Necessary” to Meet the MEP Standard Does Not
Establish a Federal Mandate ............cccooevveveieiieiice e 12
6. Dept. of Finance Il is Directly Applicable to This Joint Test Claim. 13
7. The EPA-Issued Permits Cited by the Water Boards Do Not
Support Their Argument that the Mandates in this Joint Test Claim
are Federally Mandated.............coocooiiiiiiiiiice e, 14
D. The 2010 Permit Imposed Unique Requirements on Local Agencies........... 15



E.

REBUTTAL COMMENTS OF JOINT TEST CLAIMANTS, 10-TC-10

Claimants Lack Fee Authority to Fund the Mandates at Issue in the
JOINETESt ClaiM e

. SPECIFIC RESPONSES s

A.

Requirements to Develop and Implement Local Implementation Plans .......

1.

2.

The LIP Requirements Were Not Federally Mandated .....................

The Inclusion of the LIP Requirements in the 2010 Permit Was Not
at the Request of the Permittees.........ccoovvieiiere i

The LIP Provisions Were a New Program and/or Required a
Higher Level of SErvice ...,

The LIP Requirements in the 2010 Permit Are Not Found in Other
U.S. EPA- PEIMILS ..ot

Requirements to Evaluate Specified Categories of Non-Prohibited Non-
Stormwater DISCRAITES ......c.vecveiieiieie ettt re e

1.

The Requirements to Evaluate Specified Non-Stormwater Discharges
Were Not Federally Mandated............ccoovveiiieneiiniisecseeeee,

These Requirements Were a New Program and/or Required a Higher
LeVel OF SEIVICE ..o

Requirements to Incorporate and Implement TMDLS..........ccccovevvevievieennenne.

1.

The TMDL Requirements in the 2010 Permit Were Not Federally
MaNdated oo

The TMDL Requirements in the 2010 Permit Were a New Program
and/or Required a Higher Level of Service .........cccocoevvvieiiiiciiennn,

Requirements to Promulgate and Implement Ordinances to Address

BACteria SOUICES .ooeeecie ettt nnes
1. The Bacteria Ordinance Requirements in the 2010 Permit

Were Not Federally Mandated..............ccccevieiieeiie i,
2. The Bacteria Ordinance Requirements were a New Program

and/or Required a Higher Level of SErvice .........cccocvvvnviininnnennnn,
3. The Bacteria Ordinance Requirements in the 2010 Permit are Not

Found in Other EPA-issued MS4 PermitS .......cccceeeeeeeeeeeeeieieeeenns

17

17

17

18

19

21

21

22

22

23

23

24

26

27

27

29

24



REBUTTAL COMMENTS OF JOINT TEST CLAIMANTS, 10-TC-10

Requirements to Enhance Illicit Discharges/Illicit Connections Programs...
1. The IDDE Requirements Were Not Federally Mandated..................

2. The Specific IDDE Requirements in the 2010 Permit Are Not Found
in Other EPA-Issued MS4 PermitS .........ccoooveveiieneniieiiene e

Septic System Inventory and Failure Reduction Program Requirements......

1. The Septic System Requirements in the 2010 Permit Were Not
Federally Mandated .............coevieieiieiie e

2. The Septic System Requirements in the 2010 Permit Were a New
Program and/or Required a Higher Level of Service.........c..cccon.....

Requirements for Inspections by Permittees..........cccocvvvevenieneniesie e

1. The Inspection and Other Section X Requirements in the 2010 Permit
Were Not Federally Mandated............ccccoeevevieieciiciiesece e

2. The Inspection and Other Section X Requirements in the 2010 Permit
Were a New Program and/or Required a Higher Level of Service....

3. The Inspection and Other Section X Requirements in the 2010 Permit
Are Not “Substantially Similar” to Requirements in EPA-Issued MS4
PEIMIT S s

Enhanced New Development and Significant Redevelopment

REQUIFEMENTS e re s

1. The New Development and Significant Redevelopment Requirements
in the 2010 Permit Were Not Federally Mandated ..............c.ccovenee.

2. The New Development and Significant Redevelopment Requirements
in the 2010 Permit Were New Programs and/or Required a Higher Level
OF SEIVICE oo

Public Education and Outreach Requirements ..........cccocevevenenenencseeeennn,

1. The Requirements of Section XII.A of the 2010 Permit Were Not
Federally Mandated .............cccoveiiiiiii i

2. The Requirements of Section XII.A of the 2010 Permit Were a New
Program and/or Required a Higher Level of Service............ccco.......

29

30

30

31

31

32

32

33

34

35

35

41



REBUTTAL COMMENTS OF JOINT TEST CLAIMANTS, 10-TC-10

J. Requirements Regarding Permittee FacCilities..........coccovvvrveieiiiicieiieee

1. The Requirements of Section XIII of the 2010 Permit Were
Not Federally Mandated ............cccceeveiieiieie e

2. The Requirements of Section X111 of the 2010 Permit Were a New
Program and/or Required a Higher Level of Service...........c..cce....

K. Training REQUITEMENTS. ........oiiiiiieee s

1. The Requirements of Section XV1 of the 2010 Permit were Not
Federally Mandated .............coevieieiieiie e

2. The Requirements of Section XVI of the 2010 Permit Were New
Program and/or Required Higher Level of Service ...........cccccevveeneen.

L. Requirements Regarding Reporting of Non-Compliant Facilities.................

1. The Requirements of Section XVI1I1.D of the 2010
Permit Were Not Federally Mandated ................cccooveviiiiieccicieenenn,

2. The Requirements of Section XVII.D of the 2010 Permit Were a New

Program and/or Required a Higher Level of Service............ccco......

M. Requirements For Program Management ASSESSMENt ...........c.ccvvrvreevenenn

1. The Program Management Assessment Requirements in the
2010 Permit Were Not Federally Mandated .............ccccocevveieiienen,

2. The Program Management Requirements in the 2010 Permit
Were New Programs and/or Required a Higher Level of Service.....

REBUTTAL TO COMMENTS OF DEPARTMENT OF FINANCE AND TO
COMMENTS OF WATER BOARDS ON FEE AUTHORITY (FUNDING

REBUTTAL COMMENTS)

A. Claimants Do Not Have Authority to Levy Service Charges, Fees or
Assessments to Fund the Mandated Programs............ccccocevveveevieiiecesieennnn

CONCLUSION

43

43

45

45

46

47

47

47

48

48

48

49

49

49

55



REBUTTAL COMMENTS OF JOINT TEST CLAIMANTS, CALIFORNIA REGIONAL
WATER QUALITY CONTROL BOARD, SANTA ANA REGION, ORDER NO. R8-2010-
0036, 10-TC-10

Joint Test Claimants County of San Bernardino (“County’’), San Bernardino County Flood
Control District (“District”) and the Cities of Big Bear Lake, Chino, Chino Hills, Fontana,
Highland, Montclair, Ontario and Rancho Cucamonga (collectively, “Claimants”), herewith file
this Rebuttal to the comments of the State Water Resources Control Board and the California
Regional Water Quality Control Board, Santa Ana Region (“Santa Ana Water Board”)
(collectively, “Water Boards) and the Department of Finance (“DOF”’) concerning Test Claim
10-TC-10, California Regional Water Quality Control Board, Santa Ana Region, Order No. R8-
2010-0036 (the “Joint Test Claim™).

This Rebuttal will address each of the comments made by the Water Boards and the DOF
concerning the validity of the Joint Test Claim. In summary, the Water Boards contend that
Claimants are not entitled to a subvention of state funds for the mandates contained in Order No.
R8-2010-0036 (the “2010 Permit”) because (a) the mandates were neither “new programs” nor
represented “higher levels of service;” (b) the mandates were federal, not state in nature; (c) the
2010 Permit did not impose requirements unique to local agencies; and (d) Claimants had fee
authority to fund the mandates. Water Boards” Comments (“WB Comments”) at 11-20. The DOF
argues only that the Claimants had fee authority to fund the mandates, and does not otherwise
address the Joint Test Claim. DOF Comments at 1-2.

These arguments have already been made, and addressed, in other test claims decided
before the Commission as well as by California appellate courts. In addressing the comments of
the Water Boards and the DOF, Claimants demonstrate in this rebuttal that the state agencies’
comments lack factual or legal support and that a subvention of funds for the mandates contained
in the 2010 Permit is required under article X111l B, section 6 of the California Constitution.

REBUTTAL TO COMMENTS OF WATER BOARDS
. GENERAL COMMENTS

This section addresses contentions made by the Water Boards in their general comments
on the Joint Test Claim. WB Comments at 1-20. Those contentions are addressed further in
Section 1l below, which responds to the comments on each mandate in the 2010 Permit.

A The Supreme Court’s Decision in Department of Finance v. Commission on
State Mandates is Directly Applicable to this Joint Test Claim

The Water Boards argue (WB Comments at 2-4) that the issues in this Joint Test Claim can
be distinguished from those before the California Supreme Court in Department of Finance v.
Commission on State Mandates (2016) 1 Cal. 5" 749 (“Dept. of Finance”), the seminal case on
what constitutes a state, versus a federal, mandate in determining the existing of an unfunded state
mandate. In relevant part, the Water Boards argue that the 2010 Permit can be distinguished from
the Los Angeles County MS4 permit at issue in Dept. of Finance because in the former, the Santa

-1-
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Ana Water Board made findings required under Dept. of Finance to establish that “requirements
in the Permit, including each of the challenged terms, were necessary to comply with the CWA
and its implementing regulations and thus was based entirely on federal authority.” WB Comments
at 3 (footnote omitted). The Santa Ana Water Board did not, however, make such findings, as will
be discussed below.

The holdings in Dept. of Finance are directly applicable to this Joint Test Claim, and most
particularly the following three holdings:*

B How is a mandate in a stormwater permit to be determined to be a ‘“federal” or a
“state” mandate?

The Supreme Court set forth this test:

If federal law compels the state to impose, or itself imposes, a requirement, that
requirement is a federal mandate. On the other hand, if federal law gives the state discretion
whether to impose a particular implementing requirement, and the state exercises its
discretion to impose the requirement by virtue of a “true choice,” that requirement is not
federally mandated.

1 Cal. 5™ at 765. In particular, the Court noted the wide discretion afforded the State in determining
what requirements would meet the MEP standard. Id. at 768.

B Must the Commission defer to the Water Boards’ determination of what constitutes a
federal mandate?

The Supreme Court refused to grant such deference. The Court found that in issuing the
Los Angeles County permit, “the Regional Board was implementing both state and federal law
and was authorized to include conditions more exacting than federal law required. [citation
omitted]. It is simply not the case that, because a condition was in the Permit, it was, ipso facto,
required by federal law.” 1d. at 768. The Court cited as authority City of Burbank v. State Water
Resources Control Board (2005) 5 Cal. 4" 613, 627-28,2 where it held that a federal National
Pollution Discharge Elimination System (“NPDES”) permit issued by a regional water board (such
as the 2010 Permit) may contain State-imposed conditions that are more stringent than federal law
requirements.

The Court squarely addressed the Water Boards’ argument here that the Commission
should defer to the Santa Ana Water Board’s determination that the challenged requirements in
the 2010 Permit were federal mandates. Finding that this determination “is largely a question of
law,” the Court distinguished situations where the question involved the regional board’s authority
to impose specific permit conditions from those involving the question of who would pay for them.
In the former situation, “the board’s findings regarding what conditions satisfied the federal [MEP]
standard would be entitled to deference.” 1 Cal. 5™ at 768. But, the Court held,

! See also discussion in Claimants’ Section 5 Narrative Statement at 9-15.
2 Included in Exhibit J to Section 7 Documentation in Support of Joint Test Claim.
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REBUTTAL COMMENTS OF JOINT TEST CLAIMANTS, 10-TC-10

Reimbursement proceedings before the Commission are different. The question here was
not whether the Regional Board had authority to impose the challenged requirements. It
did. The narrow question here was who will pay for them. In answering that legal
question, the Commission applied California’s constitutional, statutory, and common law
to the single issue of reimbursement. In the context of these proceedings, the State has
the burden to show the challenged conditions were mandated by federal law.

Id. at 769.3

B Who Has the Burden of Establishing an Exception to Reimbursement of State-
Mandated Costs?

The Supreme Court placed the burden of establishing that a mandate was federal, rather
than state, on the Water Boards. In placing that burden, the Court held that because article XIII B,
section 6 of the Constitution established a “general rule requiring reimbursement of all state-
mandated costs,” a party claiming an exception to that general rule, such as the federal mandate
exception in Govt. Code § 17556(c), “bears the burden of demonstrating that it applies.” Id. at
769.

The Supreme Court concluded that “requiring the Commission to defer to the Regional
Board” would “leave the Commission with no role to play on the narrow question of who must
pay. Such a result would fail to honor the Legislature’s intent in creating the Commission.” 1d.
Looking to the policies underlying article XIIlI B, section 6, the Court concluded that the
Constitution “would be undermined if the Commission were required to defer to the Regional
Board on the federal mandate question.” Id.

The Court held that the only circumstance under which deference to the Water Boards’
expertise would be appropriate was if a regional board had “found, when imposing the disputed
permit conditions, that those conditions were the only means by which the [MEP] standard could
be implemented,” which must be a “case specific” finding, taking into account “local factual
circumstances.” 1 Cal. 5" at 768 and n.15 (emphasis supplied). As discussed below, there are no
such explicit findings in the 2010 Permit, despite assertions by the Water Boards to the contrary.

The Supreme Court further found that in assessing whether federal law or regulation
required imposing a particular requirement, it was important to examine the scope of the regulatory
language. In discussing inspection requirements in the federal stormwater regulations, for
example, the Court rejected the Water Boards’ argument that all permit-required inspections were
federally mandated “because the CWA [Clean Water Act] required the Regional Board to impose
permit controls, and the EPA regulations contemplated that some kind of operator inspections
would be required.” 1d. at 771. In response, the Court held that the mere fact that the federal
regulations “contemplated some form of inspections, however, does not mean that federal law
required the scope and detail of inspections required by the Permit conditions.” Id.

This last holding is important for the Commission to consider in assessing the federal
versus state character of the requirements at issue in the Joint Test Claim. Repeatedly, the Water

3 See also discussion in Section 1.C, below.
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Boards cite general federal regulatory language as requiring the Santa Ana Water Board to impose
specific and prescriptive requirements in the 2010 Permit. However, as the Supreme Court held,
the existence of general federal permit regulations does not mean that those regulations “required
the scope and detail” of the 2010 Permit provisions at issue in this Joint Test Claim.

B. The Mandates in the 2010 Permit Set Forth in the Joint Test Claim Were In
Fact New Programs and/or Represented Requirements for Higher Levels of
Service

The Water Boards assert that the 2010 Permit provisions in the Joint Test Claim do not
impose new programs or require higher levels of service by the Claimants (WB Comments at 12-
14.) This assertion is supported neither by the facts or the law.

First, as set forth in the Narrative Statement filed in support of the Joint Test Claim dated
July 31, 2017 (“Narrative Statement”), the requirements of the 2010 Permit were new programs
because they were not contained in the previous, 2002 MS4 permit. These are the provisions
relating to: Local Implementation Plans (“LIPS”), requirements to evaluate authorized non-
stormwater discharges to determine if they were a significant source of pollutants to the MS4,
incorporation of Total Maximum Daily Load (“TMDL”) programs for the Middle Santa River and
Big Bear Lake and pre-TMDL monitoring of Knickerbocker Creek and Big Bear Lake, the
promulgation and implementation of ordinances to address bacteria sources, the enhancement of
Illicit Connections/Illegal Discharges (“IC/ID”) programs, the inventorying of septic systems and
establishment of failure reduction programs, permittee inspection requirements, enhanced new
development and significant redevelopment requirements, the requirement to annually assess
public education and outreach programs, new permittee facility and activities requirements,
enhanced training requirements, non-compliant facility reporting requirements and requirements
for assessment of the Municipal Storm Water Management Plan (“MSWMP”). While all of the
above-mentioned Permit requirements were new programs, in some cases they added new
obligations to requirements first established in the 2002 Permit.

Claimants respond in detail in Section Il on whether specific 2010 Permit requirements
represented a new program or higher level of service. But the following points can be made here.

1. The Mandated Programs Set Forth in the Joint Test Claim Represented
“New Programs” as a Matter of Fact and Law

As the Water Boards concede, a “program is ‘new’ if the local government had not
previously been required to institute it.” WB Comments at 12, citing County of Los Angeles v.
Commission on State Mandates (2003) 110 Cal.App.4" 1176, 1189. As noted above, all of the
mandated programs identified in the Joint Test Claim are “new” in that they were not previously
required to be performed by Claimants under the previous MS4 permit or were new obligations
imposed on existing permit requirements.

Arguing that the requirements of the 2010 Permit were not new programs, the Water

Boards cite “more than two decades” of NPDES stormwater permits which included such
requirements as management program, monitoring, annual reporting, land development,
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enforcement obligations, discharge prohibitions, and the requirement to comply with receiving
water limitations through an iterative process. WB Comments at 13. That is not the point. The
fact that previous permits may have included provisions implementing these requirements does
not mean that the specific requirements of the 2010 Permit at issue in this Joint Test Claim were
also included in previous stormwater permits. They were not.

The question for the Commission is whether the executive order at issue, i.e., the 2010
Permit, contained new mandates not in the previous permit. In previous test claims, the
Commission has held that any new requirements not contained in a previous permit, even when
those programs were expanding on a program contained in the previous permit, were a new
program or higher level of service. See, e.g., Statement of Decision, Case No. 07-TC-09, In re San
Diego Regional Water Quality Control Board Order No. R9-2007-0001 (“SD County SOD”),* at
53-54 (even though previous MS4 permit required adoption of Model Standard Urban Storm Water
Mitigation Plan (“SUSMP”) and local SUSMPs, requirement in succeeding permit to submit an
Model SUSMP with specific Low Impact Development BMP requirements constituted a new
program or higher level of service). The same analysis applies to the requirements at issue in this
Joint Test Claim.

2. The Mandated Programs Identified in the Joint Test Claim Imposed
Higher Levels of Service on the Claimants

Claimants have demonstrated that the requirements of the 2010 Permit at issue here were
new programs, eligible for a subvention of funds. Having established this, Claimants need go no
further. Yet, to the extent that such requirements instead represented a “higher level of service,”
this fact also has been established. In the Narrative Statement, Claimants set forth precisely how
the requirements of the 2010 Permit were additional to those in the 2002 Permit. These additional
requirements imposed separate and additional costs on Claimants. These requirements were not
simply a “refinement” or “reallocation” of existing Claimant responsibilities, as the Water Boards
argue. WB Comments at 13. It is not that the 2010 Permit required only that “municipalities
reallocate some of their resources in a particular way.” Id. And, the Water Boards never explain
how, as a factual matter, the mandates at issue in the Joint Test Claim could be paid for with a
“reallocation” of local agency resources. The requirements in the 2010 Permit imposed actual and
distinct increased costs on Claimants. See Narrative Statement, Sections VI.A.5-M.5, and Section
6 Declarations, Paragraphs 7(a)-(m).

The Water Boards’ citation of County of Los Angeles, supra, is inapposite. In that case,
the court held that a state requirement that county law enforcement be trained in domestic violence
did not impose a higher level of service because the mandate involved adding a course to “an
already existing framework of training.” Id. at 1194. The mandate, concluded the court, “directed
local law enforcement agencies to reallocate their training resources in a certain manner by
mandating the inclusion of domestic violence training.” 1d.

This is not what the Santa Ana Water Board did in mandating the 2010 Permit programs
set forth in the Joint Test Claim. The Water Boards contend that the “iterative” process for
improvement of the MEP standard means that higher levels of permit specificity are “consistent”

4 Section 7 Supplemental Documentation, Exhibit SD-4.
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with EPA guidance and thus not a higher level of service. WB Comments at 13. The Commission,
however, has rejected a similar argument. In the San Diego County test claim, the DOF similarly
argued that since additional permit requirements were necessary for the claimants to continue to
comply with the CWA and reduce pollutants to the MEP, they were not new requirements. SD
County SOD at 49. In response, the Commission stated that it did “not read the federal [CWA] so
broadly” and that “[u]nder the standard urged by Finance, anything the state imposes under the
permit would not be a new program or higher level of service.” 1d. The Commission rejected that
standard and found that the requirements in question in fact represented a new program or higher
level of service. Id. at 49-50.

The Water Boards also argue that the “costs incurred must involve programs previously
funded exclusively by the state.” WB Comments at 13. This argument, and the cases cited, also
are inapposite. For example, City of San Jose v. State of California (1996) 45 Cal.App.4™" 1802
involved a statute which authorized counties to charge cities and other local entities for the costs
of booking persons into county jails. The court determined that the financial and administrative
responsibility for the operation of county jails and detention of prisoners had been the sole
responsibility of counties prior to adoption of the statute. The shifting of responsibility was thus
from the county to the cities, not from the State to the cities, and because of that, the statute did
not impose a state mandate. 1d. at 1812. Here, the requirements in the Joint Test Claim involved
imposition of a mandate by a state agency, e.g., the Santa Ana Water Board, on local government,
e.g., Claimants.

County of Sonoma v. Commission on State Mandates (2000) 84 Cal.App.4™" 1264 also is
inapposite. The court found there that the statute at issue merely reallocated property tax revenues
for public education, which for years had been a shared state and local responsibility, and that there
was no evidence of any increased costs imposed on local government by operation of the statute.
Id. at 1283. By contrast, this Joint Test Claim involves the adoption of specific new provisions in
an executive order which require the Claimants to incur new costs. See Narrative Statement at 15-
52, Section 6 Declarations at Paragraphs 7(a)-(m).

The requirements of the 2010 Permit at issue represent the imposition of a higher level of
service on the Claimants.

C. The Water Boards Have Not Met the Burden of Establishing That Federal Law
Mandated the Requirements in the 2010 Permit

As discussed above, the Supreme Court has held that water boards have the burden of
establishing that a requirement in a stormwater permit is federally mandated. Dept. of Finance, 1
Cal.5" at 769. The Water Boards have not met that burden here.

The Water Boards assert that because the CWA authorized it to “exercise its discretion, as
required by federal law” to “impose requirements that it determined were necessary to implement
federal law and meet the CWA standards in the Permit supports the conclusion that the permit
provisions are federal, not state mandates.” WB Comments at 15. This statement, however,
ignores Dept. of Finance. It is the very exercise of that discretion which the Supreme Court found
to be a state mandate. 1 Cal. 5" at 767-68.
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Additionally, the record does not reflect any finding by the Santa Ana Water Board that in
adopting the 2010 Permit mandates at issue here, the Board found that such mandates represented
the only method for achieving the MEP standard.

1. The Santa Ana Water Board’s Findings as to the Federal Law Basis for
2010 Permit Requirements Are Not Entitled to Deference

The Water Boards contend that in issuing the 2010 Permit, the Santa Ana Water Board
made a specific finding that “when issuing this Permit, Santa Ana Water Board implemented only
federal law.” WWB Comments at 15, emphasis in original. In support of this assertion, the Water
Boards quote various findings in the 2010 Permit Fact Sheet, including from a finding stating that
“it is entirely federal authority that forms the legal basis to establish the permit provisions.” \WB
Comments at 16, emphasis in original. Citing this language, the Water Boards conclude that the
“Santa Ana Water Board made findings in connection with specific challenged provisions, that
such provisions were necessary to implement the maximum extent practicable standard.” Id.

The Water Boards argue further that since “the legal standard is the ‘maximum extent
practicable,” determining whether it has been exceeded necessarily rests on whether the Permit
includes requirements which are impracticable. Practicability is a matter squarely within the Santa
Ana Water Board’s jurisdiction and technical expertise.” Id. Hence, the Water Boards argue, the
Commission “must defer to the board’s findings.” WB Comments at 16.

The Water Boards here ignore the actual test set forth by the Supreme Court in Dept. of
Finance (requiring a case-specific finding that a particular provision is the only way that the MEP
standard can be achieved, 1 Cal. 5" at 768 and n.5) and improperly try to shift the burden of proof
of a federal mandate to Claimants. That burden lies with the State. 1 Cal. 5" at 769. And, the
argument ignores the holding in Department of Finance v. Commission on State Mandates (2017)
18 Cal.App.5" 661, 682 (“Dept. of Finance Il), that in determining what provisions constitute
MEP, the Water Boards are in fact exercising their discretion, not following a federal mandate.
This decision is discussed in Section 1.C.6 below.

The record, however, does not reveal findings which meet the Supreme Court’s exacting
standard for giving deference to a regional board. The Water Boards’ “technical expertise”
argument ignores the fact that the burden rests on the Water Boards to point to evidence in the
record showing how imposed conditions in the 2010 Permit were the only means by which the
MEP standard could be achieved. Nothing in the Water Boards’ comments or the authority which
they cite establish this key fact.

In addition to these governing legal precepts, the facts in the record do not support
deference to the Water Boards’ determination of what constitutes a federal mandate in the 2010
Permit. First, both the 2010 Permit and Fact Sheet recite that both federal and state law provisions
formed the basis for the provisions at issue in this Joint Test Claim. Second, the language cited
by the Water Boards (WB Comments at 15-16) as support for the alleged “federal law only”
finding is largely boilerplate, inserted in multiple stormwater permits across the state (See
Declaration of David W. Burhenn, filed herewith as Attachment 1, and exhibits thereto).

-7-



REBUTTAL COMMENTS OF JOINT TEST CLAIMANTS, 10-TC-10

2. The 2010 Permit Recites That It Is Based on Both Federal And
State Law

In Finding 11.B.1 of the 2010 Permit, the Santa Ana Water Board stated:

This Order is issued pursuant to CWA Section 402(p) (USC 81342(p)) and implementing
regulations adopted by the United States Environmental Protection Agency (USEPA) as
codified in Code of Federal Regulations, Title 40, Parts 122, 123, and 124 (40 CFR 122,
123 & 124); the Porter Cologne Water Quality Control Act (Division 7 of the Water Code,
commencing with Section 13000); all applicable provisions of statewide Water Quality
Control Plans and Policies adopted by the State Water Resources Control Board (State
Board); the Water Quality Control Plan for the Santa Ana River Basin (Basin Plan); the
California Toxics Rule (CTR); and the California Toxics Rule Implementation Plan. The
Basin Plan also incorporates all state water quality control plans and policies. This Order
also serves as Waste Discharge requirements (WDRs) pursuant to Article 4, Chapter 4,
Division 7 of the Water Code (commencing with Section 13260).

2010 Permit at 9 (Administrative Record (“AR” 11575) (emphasis supplied). Each of the italicized
authorities in Finding 11.B.1 is California, not federal, authority.

The 2010 Permit Fact Sheet® further evidences the California law basis for the permit,
stating in Section I that “[t]he requirements included in this Order are consistent with the CWA,
the federal regulations governing urban storm water discharges, the Water Quality Control Plan
for the Santa Ana River Basin (Basin Plan), the CWC [California Water Code], and the State
Board’s Plans and Policies.” Fact Sheet, Section |, at 7 (AR 11720). The italicized authorities
are, again, California authorities.

The Fact Sheet further recites that even in interpreting the meaning of MEP, the Santa Ana
Water Board considered requirements more stringent than those required by the CWA regulations:
“Any requirements included in the Order that are more stringent than the federal storm water
regulations is in accordance with the CWA Section 402(p)(3)(iii) [sic] and the California Water
Code Section 13377 and are consistent with the Regional Board’s interpretation of the requisite
MEP standard.” Fact Sheet, Section IX, at 27 (AR 11740).

The cited statutes authorize regional boards to exercise their discretion to include more
stringent requirements in permits than are required by (a) the federal MEP standard and (b) federal
requirements for NPDES permits. First, 33 U.S.C. 8 1342(p)(3)(B)(iii) provides that a state (here,
acting through the Santa Ana Water Board) may adopt “such other provisions” as are determined
“appropriate for the control of . . . pollutants.” Second, Water Code § 13377 provides that water
boards must, in addition to ensuring that waste discharge requirements (“WDRs”) issued under the
Porter Cologne Water Quality Act (the 2010 Permit is a WDR, see 2010 Permit at 1 (AR 11567))
meet the requirements of the CWA, must also include “any more stringent effluent standards or

5 As set forth in the Narrative Statement at 18 n.6, a permit Fact Sheet is required to contain, inter alia, a
“brief summary of the basis for the draft permit conditions including references to applicable statutory or
regulatory provisions . ...” 40 CFR § 124.8(b)(4).
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limitations necessary to implement water quality control plans [basin plans], or for the protection
of beneficial uses, or to prevent nuisance.” (The Porter-Cologne Act regulates discharges of waste
to waters of the state. See Water Code § 13260.)

Moreover, even a regional board’s determination that a particular provision in a permit
represented “MEP” does not mean, ipso facto, that the board was acting under a federal mandate
when it included the provision in the permit. First, the regional board must have determined that
the provision was the only way that the MEP standard could be achieved, a determination that must
be “case specific,” and “based among other things on local factual circumstances.” Dept. of
Finance, 1 Cal. 5" at 768 and n.15. Second, a regional board’s determination of what permit
requirements would constitute MEP is itself an exercise of discretion and not a federal mandate.
Dept. of Finance, 1 Cal. 5" at 767-68 (EPA regulations “gave the board discretion to determine
which specific controls were necessary to meet the [MEP] standard.”); Dept. of Finance II, 18
Cal.App..5" at 682 (“That the San Diego Regional Board found the permit requirements were
‘necessary’ to meet the [MEP] standard establishes only that the San Diego Regional Board
exercised its discretion.”)

3. The 2010 Permit Findings Cited by the Water Boards
Is Boilerplate Language, Not Entitled to Deference

Notwithstanding textual evidence that the 2010 Permit was based on both federal and state
law, the Water Boards contend that language in the Fact Sheet supports deference to the Santa Ana
Water Board’s conclusion that the Permit conditions were federally mandated. The language cited
by the Water Boards (WB Comments at 15) in Section Il of the Fact Sheet begins: “This Order
does not constitute an unfunded local governmental mandate subject to subvention under Article
XI1B, Section (6) of the California Constitution” and then lists five arguments in support. 2010
Permit Fact Sheet at 5-7 (AR 11718-11720). The Water Boards further cite 2010 Permit Finding
I1.B.6 (a condensed version of the Fact Sheet discussion) as support. WB Comments at 15, citing
2010 Permit at 10 (AR 11576).

This language is entitled neither to deference or even any weight for several reasons. First,
Dept. of Finance explicitly rejected the Water Boards’ contention that board findings on whether
a permit requirement was a federal or state mandate was entitled to deference: “We also disagree
that the Commission should have deferred to the Regional Board’s conclusion that the challenged
requirements were federally mandated.” 1 Cal. 5" at 768. “The State’s proposed rule, requiring
the Commission to defer to the Regional Board, would leave the Commission with no role to play
on the narrow question of who must pay. Such a result would fail to honor the Legislature’s intent
in creating the Commission.” 1d. at 769.

Second, the Water Boards’ arguments (as well as Permit Finding 11.B.6 and the Fact Sheet
language) ignore the fact that the Legislature placed with the Commission exclusive jurisdiction
to determine if a mandate is entitled to reimbursement under article XII1 B, section 6. Govt. Code
§ 17552; Kinlaw v. State of California (1991) 54 Cal.3" 326, 333.

Third, neither Permit Finding I11.B.6 nor the Fact Sheet discussion refer to, or are based on,
the requirements of the 2010 Permit. The Santa Ana Water Board made no reference to evidence
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in the record to support its unfunded mandates findings. Instead, Finding I1.B.6 and the Fact Sheet
discussion repeat, almost word for word, findings placed in other municipal stormwater permits
across the state issued prior to, or contemporaneous with, the 2010 Permit. For example, Finding
E.7 in the municipal stormwater permit issued by the Los Angeles Water Board to Ventura County
dischargers, issued in May 2009, contains nearly the same language as in the 2010 Permit Fact
Sheet.® The Ventura County permit was not the first where this language appeared. One year
earlier, on June 12, 2008, the Central VValley Water Board incorporated a finding in the municipal
stormwater permit for the City of Modesto that tracked the discussion of unfunded state mandates
in the Fact Sheet.’

Other water boards have inserted this same language. In the municipal stormwater permit
issued by the San Francisco Bay Water Board for San Francisco Bay municipalities (as revised in
2011), that permit’s Fact Sheet discussion of why the Permit “does not constitute an unfunded
local government mandate” is again nearly the same as the 2010 Permit Fact Sheet.® A nearly
identical fact sheet discussion was adopted by the San Diego Water Board in a municipal
stormwater permit issued to dischargers in Orange County in 2009.° Finally, the Santa Ana Water
Board itself, on the same date it adopted the 2010 Permit, adopted a nearly identical discussion in
a fact sheet for a permit issued to Riverside County municipalities.°

This pattern establishes that Finding 11.B.6 and the Fact Sheet discussion at 5-7 is not based
on any specific Santa Ana Water Board determination as to the alleged federal mandate
requirements of the 2010 Permit, but rather was “boilerplate” language inserted by regional boards

¢ Compare Ventura County Municipal Separate Storm Sewer System Permit, Order No. 09-0057, Finding
E.7 (pages 11-13) with 2010 Permit Fact Sheet at 5-7. An excerpt of the permit is attached as Exhibit A to
the Declaration of David W. Burhenn (“Burhenn Dec.”), attached hereto as Attachment 1. As with all such
exhibits, the Commission may take administrative notice of this evidence pursuant to Evidence Code 8§
452(c) (official acts of the legislative departments of any state of the United States) (Rebuttal Documents,
Tab 3), Govt. Code § 11515 (Rebuttal Documents, Tab 3) and Cal. Code Regs., tit.2, section 1187.5, subd.
(c).

" Compare Waste Discharge Requirements for City of Modesto, Order No. R5-2008-0092, Finding 30 with
2010 Permit Fact Sheet at 5-7. An excerpt of this permit is attached as Exhibit B to the Burhenn Dec.,
attached hereto.

8 Compare Fact Sheet, Order No. R2-2009-0074 (San Francisco Water Board) (as revised November 28,
2011), Pages App 1-12 to 14 with 2010 Permit Fact Sheet at 5-7. An excerpt of this fact sheet is attached
as Exhibit C to the Burhenn Dec.

® Compare Fact Sheet, Order No. R9-2009-0002, Water Discharge Requirements for Discharges of Runoff
from the Municipal Separate Storm Sewer Systems (MS4) Draining the Watershed of the County of Orange,
The Incorporated Cites of Orange County, and The Orange County Flood Control District Within the San
Diego Region, pages 91-92 with 2010 Permit Fact Sheet at 5-7. An excerpt of this fact sheet is attached as
Exhibit D to Burhenn Dec.

10 Compare Order No. R8-2010-0033, National Pollutant Discharge Elimination System (NPDES) Permit
and Waste Discharge requirements for the Riverside County Flood Control and Water Conservation
District, the County of Riverside, and the Incorporated Cities of Riverside County within the Santa Ana
Region, Finding B.10, with 2010 Permit Fact Sheet at 5-7. An excerpt of this permit is attached as Exhibit
E to the Burhenn Dec.
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across the state. It is not a case specific finding as required by the Supreme Court in Dept. of
Finance. 1 Cal. 5" at 768 and n.15.

For all of these reasons, the discussion in 2010 Permit Fact Sheet and Finding 11.B.6 are
not the type of specific findings which the Supreme Court identified in Dept. of Finance as worthy
of deference to the regional board, i.e., where a regional board finds that the requirements “were
the only means by which the maximum extent practicable standard could be implemented,” a case
specific finding taking into account local circumstances. 1 Cal. 5" at 768 and n.15.

4. Dept. of Finance Applies as Well to the Requirement to Effectively Prohibit
the Discharge of Non-Stormwater into MS4s

The Water Boards contend (WB Comments at 17) that Dept. of Finance was limited to a
consideration of the MEP standard as it applied to trash receptacle and inspection requirements in
the Los Angeles County MS4 permit. Thus, they argue, the holdings in that case do not extend to
the independent CWA requirement that MS4 permittees effectively prohibit the discharge of non-
stormwater to the MS4, found at 33 U.S.C. 8 1342(p)(3)(B)(ii). Id.

This argument, however, ignores the plain language of Dept. of Finance and the analysis
used by the Supreme Court to derive the test to identify whether a mandate was federal or state.
In deriving that test, the Court analyzed three unfunded mandates cases, none of which involved
stormwater permits: City of Sacramento v. State of California (1990) 50 Cal. 3¢ 51, County of Los
Angeles v. Commission on State Mandates (1995) 32 Cal.App.4™ 805 and Hayes v. Commission
on State Mandates (1992) 11 Cal.App.4™ 1564. See Dept. of Finance, 1 Cal. 5" at 765 (“From
City of Sacramento, County of Los Angeles, and Hayes, we distill the following principle”).

The Supreme Court’s statement of that principle, that if “federal law gives the state
discretion whether to impose a particular implement requirement, and the state exercises its
discretion to impose the requirement by virtue of a ‘true choice,’ the requirement is not federally
mandated,” is without any linkage to stormwater permit requirements, much less the MEP
standard. And, to illustrate the principle, the Court cited yet another non-CWA case, Division of
Occupational Safety & Health v. State Bd. Of Control (1987) 189 Cal. App. 3¢ 794.%

It is thus incorrect for the Water Boards to argue that “the Supreme Court decision has
limited application when the federal standard compelling a challenged permit provision is wholly
separate from the MEP standard and those specific implementing regulations.” WB Comments at
17. To the contrary, the high court spoke broadly and relied on existing mandates jurisprudence
when it formulated its test. That test is as applicable to provisions allegedly justified by the
“effective prohibition” requirement for non-stormwater as it is to requirements allegedly based on
the MEP standard. Thus, to the extent that the Santa Ana Water Boards exercised its discretion to
impose requirements relating to non-stormwater discharges to the MS4, such requirements would
be state mandates.

11 Rebuttal Documents, Tab 1.
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5. That the Santa Ana Water Board Allegedly Found that the Provisions of the
2010 Permit Were “Necessary” to Meet the MEP Standard Does Not
Establish a Federal Mandate

The Water Boards further attempt to distinguish the 2010 Permit from the Los Angeles
County permit at issue in Dept. of Finance by arguing that, unlike in the Los Angeles County
permit, the Santa Ana Water Board “made findings in connection with the specific challenged
provisions in the Permit that such provisions were necessary to implement the MEP standard.”
WB Comments at 16. However, the cited finding, Finding 11.B.3, makes no mention of the
“specific challenged provisions in the Permit” at issue in this Joint Test Claim and that such
specific provisions were “necessary to implement the MEP standard.” The finding recites that the
requirements in the permit were necessary “to protect water quality standards” and “to implement
the plans and policies described in [2010 Permit Finding I1.B.1],” which included both federal law
and California-required plans and policies.?? The Finding then recites that the permit “requires the
Permittees to develop and implement programs and policies necessary to reduce the discharge of
pollutants in Urban Runoff to Waters of the U.S. to the maximum extent practicable (MEP).” 2010
Permit Finding 11.B.3 (AR 11575).

Notwithstanding the Water Boards’ attempt to distinguish 2010 Permit provisions from
those at issue in Dept. of Finance, the recent decision of the Court of Appeal in Dept. of Finance
Il specifically addresses whether a regional board’s finding that a permit’s provisions were
“necessary” to meet the MEP standard meant that the provisions were a federal, as opposed to
state, mandate. 3

Dept. of Finance Il involved a 2007 stormwater permit adopted by the San Diego Water
Board (and the review of the Commission’s San Diego County SOD, discussed previously). 18
Cal.App.5™" at 671. That permit recited that it contained “new or modified requirements that are
necessary to improve Copermittees’ efforts to reduce the discharge of pollutants in urban runoff
to the MEP and achieve water quality standards.” 1d. In attempting to distinguish that permit from
the one at issue in Dept. of Finance, the State argued that “the San Diego Regional Board here
made a finding its requirements were ‘necessary’ in order to reduce pollutant discharge to the
maximum extent practicable, a finding the Los Angeles Regional Board in Department of Finance
did not expressly make.” Id. at 682.

The court did not find this distinction to be of any importance in determining the existence
of a federal mandate:

12 The Water Boards similarly contend, at WB Comments 15 n.16, that “[t]he finding that the permit terms
are necessary to satisfy the federal MEP standard under the factual circumstances presented means the Santa
Ana Water Board did not impose more stringent terms under the Porter-Cologne Water Quality Control
Act, which it is authorized to do.” This assertion is belied by the specific findings made in the Fact Sheet
by the Santa Ana Water Board as to its authority to go beyond the federal MEP standard, as well as the
specific California authorities cited as further authority. See discussion at Section 1.C.2.

13 Claimants do not object to the Water Boards providing further briefing on the impact of Dept. of Finance
I on this Joint Test Claim, WB Comments at 18, so long as Claimants have the opportunity to provide
briefing in response.
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The use of the word “necessary” also does not distinguish this case from
Department of Finance. By law, a regional board cannot issue an NPDES permit to MS4’s
without finding it has imposed conditions “necessary to carry out the provisions of [the
Clean Water Act]. That requirement includes imposing conditions necessary to meet the
“maximum extent practicable” standard, and the regional board in Department of
Finance found the condition it imposed had done so. . . .

Third, the Supreme Court in Department of Finance rejected the State’s argument
that the permit application somehow limited a board’s discretion or denied it a true choice.
“While the Operators were required to include a description of practices and procedures in
their permit application, the issuing agency has discretion whether to make those practices
conditions of the permit.” . . .

The State had a true choice and exercised its discretion in determining and imposing
the conditions it concluded were necessary to reduce stormwater pollutants to the [MEP].
Because the State exercised this discretion, the permit requirements it imposed were not
federal mandates.

Id. at 683 (citations omitted).

Under Dept. of Finance Il, the fact that a water board may have determined that its required
permit conditions were “necessary” to meet the MEP standard is irrelevant to the question of
whether those conditions were federal mandates.

6. Dept. of Finance Il is Directly Applicable to This Joint Test Claim

The holdings in Dept. of Finance Il directly apply to the analysis of the mandates in this
Joint Test Claim. In addition to the holdings relating to the discretionary nature of the MEP
standard and the irrelevance of a finding that a permit condition was “necessary” to meet that
standard, the opinion contains other holdings of relevance to this Joint Test Claim.

First, the opinion is firmly rooted in the teachings of Dept. of Finance, despite the Water
Boards’ contention (WB Comments at 17) that it “appears to be in conflict with key provisions”
of that decision. The court cited Dept. of Finance in all of its holdings, and stated specifically that
it was “[f]ollowing the analytical regime established by Department of Finance.” 18 Cal.App.5™"
at 667. In upholding the Commission’s decision, the court stated that it reached that conclusion
“on the same grounds the high court in Department of Finance reached its conclusion.” Id. Indeed,
much of the opinion consisted of either direct quotation of Dept. of Finance or a detailed
description of the high court’s analysis. Id. at 668-70; 676-80.

Second, Dept. of Finance Il affirmed the Supreme Court’s holding that reliance on general
regulations describing what must be included in an NPDES permit application did not establish a
federal mandate: “To be a federal mandate for purposes of section 6 [of article XIII B of the
California Constitution], however, the federal law or regulation must ‘expressly’ or ‘explicitly
require the condition imposed in the permit.” 1d. at 683. In particular, the court found that federal
stormwater permit application requirements in 40 C.F.R. § 122.26(d) did not render as federal
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mandates any of the permit conditions at issue in that case. Id. at 684-89. This holding is directly
relevant to the Joint Test Claim, as the Water Boards have justified the bulk of the provisions at
issue by reference to those regulations. See, e.g., WB Comments at 21, 24, 31, 33, 35, 36, 38, 43,
45, 47 and 50 (discussing provisions in 40 CFR § 122.26(d) as authority for 2010 Permit
provisions).

Third, unlike in Dept. of Finance, where the Court considered only limited provisions of
the Los Angeles County MS4 permit dealing with the placement of trash receptacles and facility
inspections, Dept. of Finance Il considered several complex programmatic permit conditions,
including the permittees’ jurisdictional management programs, watershed management programs,
urban runoff management programs and assessment programs. Id. at 671-72. Dept. of Finance 1l
has direct application to the specific provisions of the 2010 Permit at issue in this Joint Test Claim,
which in some respects are similar to those at issue in the San Diego Water Board permit at issue
in that case.

7. The EPA-Issued Permits Cited by the Water Boards Do Not
Support Their Argument that the Mandates in this Joint Test Claim
Are Federally Mandated

The Water Boards further contend (WB Comments at 18) that U.S. EPA has “issued
permits requiring either equivalent or substantially similar provisions” to some of the mandates in
the Joint Test Claim, thus demonstrating that “[i]f the State had not issued the Permit, the U.S.
EPA would have done so,” and that “the Santa Ana Water Board effectively administered federal
requirements concerning permit requirements.”

The Water Boards made a similar argument before the Supreme Court, and it was rejected:

[T]he State contends the Permit itself is the best indication of what requirements would
have been imposed by the EPA if the Regional Board had not done so . . . .

We disagree that the Permit itself demonstrates what conditions would have been
imposed had the EPA granted the Permit. In issuing the Permit, the Regional Board was
implementing both state and federal law and was authorized to include conditions more
exacting than federal law required.

Dept. of Finance, 1 Cal. 5" at 768 (emphasis in original). As discussed above, the 2010 Permit
explicitly incorporates both federal and state authority as the basis for its provisions.

Moreover, as set forth in the Declaration of Karen Ashby filed herewith and the exhibits
thereto (Attachment 2 to the Rebuttal Comments), the specific mandates in the Joint Test Claim
are not contained in the permits cited by the Water Boards. Please see discussion of individual
mandates in Section I1.A-M below. The Supreme Court rightly cited the lack of such evidence as
undermining “the argument that the requirement was federally mandated.” Id. at 772.

As also set forth in the Ashby Declaration and the exhibits thereto, some provisions similar
to (but not the same as) those in the 2010 Permit can be found in certain of the EPA-issued MS4
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permits. The EPA Administrator has discretion under 33 U.S.C. § 1342(p)(3)(B)(iii) to impose
“such other provisions as the Administrator or the States determines appropriate for the control of
[MS4-discharged] pollutants.” This does not mean that such “other provisions” are federally
mandated. While the absence of such provisions in any U.S. EPA-issued MS4 permit, as the
Supreme Court stated, “undermines the argument” that a permit provision was federally mandated,
it does not follow that the presence of similar, but less stringent provisions, confirms the argument.
The Supreme Court did not so hold.

D. The 2010 Permit Imposed Unique Requirements on Local Agencies

The Water Boards argue that the 2010 Permit is “not imposed uniquely upon local
government.” WB Comments at 18. The Water Boards further argue that compliance with
“NPDES regulations and permits, and specifically with stormwater permits, is required by private
industry as well as state and federal government agencies,” and thus, “[l]Jocal government is not
subject to “unique’ requirements.” Id. at 19. These arguments ignore the facts and the law.

First, it cannot be disputed that the 2010 Permit is “imposed uniquely upon local
government.” The first page of the permit states that the County, the District and 16 cities within
the Santa Ana region “are subject to waste discharge requirements as set forth in this Order.” 2010
Permitat 1 (AR 11567). The remainder of the requirements in the permit, including those at issue
in this Joint Test Claim, are exclusively directed to those permittees, including the Claimants. The
2010 Permit is imposed uniquely on local agencies, and it serves a public purpose, e.g., the
regulation of pollutants in discharges. See 2010 Permit Section 1.B (AR at 11572-73).

The permit, moreover, was directed at regulating a core duty of local government, the
protection of the life and property of residents from flood waters. Unlike industrial or commercial
NPDES permittees, municipalities must ensure the safe conveyance and discharge of stormwater
in order to protect public health and property. An industrial facility can choose not to discharge
by, for example, changing its operations. By contrast, a local agency operating an MS4 must safely
handle stormwater or face inverse condemnation and tort liability for flooding resulting from a
failure to do so. Arreola v. County of Monterey (2002) 99 Cal.App.4™" 722.%4 Thus, an MS4
operator is legally compelled to obtain an MS4 permit so it can continue to carry out the uniquely
governmental function of safely handling and discharging stormwater.

Second, with respect to the argument that NPDES permits, such as the 2010 Permit, apply
to both governmental and private dischargers, the Commission previously has held that such
permits issued to local agencies do in fact impose unique requirements on local agencies. See SD
County SOD at 36-37, in which the Commission determined that the stormwater permit at issue
imposed unique requirements on local agencies in San Diego County. The Commission noted that
the focus on the inquiry must be on the executive order itself, e.g., the permit: “[W]hether the law
regarding NPDES permits generally constitute a ‘program’ within the meaning of article XIII B,
section 6 is not relevant. The only issue before the Commission is whether the permit in this test
claim constitutes a program.” SD County SOD at 36 (emphasis supplied). The Commission found
that the San Diego County permit applied only to municipalities, that no private entities were
regulated thereunder, and that the permit provided a service to the public through its requirement

14 Rebuttal Documents Tab 1.
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for the permittees “to reduce the discharge in urban runoff to the maximum extent practicable.”
Id. Those same facts, and the Commission’s analysis, apply as well to the 2010 Permit.

The Commission correctly held that the question of what constitutes a “unique
governmental function” relates to the “executive order” (i.e., the 2010 Permit) itself. For that
reason, the Water Boards citation to City of Richmond v. Commission on State Mandates (1998)
64 Cal.App.4™ 1190 is inapposite. In City of Richmond, a statute had amended a previous statute
limiting the right of survivors of deceased public employees from receiving both public retirement
and workers compensation benefits. The amendment referred to “local safety members” of the
public retirement system, such as police officers. As a result, the city alleged that a state mandate
had been created, since it was now responsible for the payment of increased survivor benefits. Id.
at 1194. The court found that the resulting higher cost to the local government for compensating
its employees was “not the same as a higher cost of providing services to the public.” Id. at 1196.
The court distinguished cases like Carmel Valley Fire Protection Dist. v. State of California (1987)
190 Cal.App.3% 521, where “executive orders applied only to fire protection, a peculiarly
governmental function.” Id. That phrase precisely defines the 2010 Permit, which applies only to
the operation and discharge of municipal storm drain systems, another “peculiarly governmental
function.”

City of Richmond is also distinguishable because that case involved a statute which covered
a subject of general application, employment benefits. By removing the limitation, “the law makes
the workers’ compensation death benefit requirements as applicable to local governments as they
are to private employers. It imposes no ‘unique requirements’ on local governments.” 1d. at 1199.
Also, the governmental mandate at issue in City of Richmond was a statute, not an executive order
applying to a “peculiarly governmental function,” as was the case in Carmel Valley Fire Protection
Dist.

The Water Boards claim that “where local agencies are required to perform the same
functions as private industry, no subvention is required.” WB Comments at 19. As evident from
areview of the provisions of the 2010 Permit at issue in this Joint Test Claim, none require “private
industry” to perform the same functions as the District, the County or the city permittees. Private
industry is not required to develop and implement LIPs, to evaluate non-stormwater discharges, to
implement municipal monitoring and other programs to implement TMDLs, to adopt and
implement municipal ordinances to address bacteria sources, to investigate and track illicit
connections/illicit discharges, to create a septic system database, to inspect permittees, to develop
and implement programs covering new development, to review and assess public education and
outreach requirements, to inventory and inspect public facilities, operations and drainage facilities,
to update municipal training programs, to notify the Santa Ana Water Board of facilities operating
without a proper permit or to assess the effectiveness of local government stormwater management
plans. These all are uniquely governmental functions.

Finally, the Water Boards’ argument that the NPDES requirements are “[1]aws of general
applicability” (WB Comments at 18) ignores the fact that both the California Supreme Court and
the Court of Appeal have decided mandates cases involving stormwater NPDES permits and in so
doing have interpreted the California Constitution. Had those courts had any sympathy for the
“law of general applicability” argument raised by the Water Boards, it is doubtful that they would
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have gone through a constitutional analysis when a fairly simple statutory analysis would have
sufficed to deny the viability of the test claims at issue.

E. Claimants Lack Fee Authority to Fund the Mandates at Issue in the Joint
Test Claim

The Claimants respond to the funding arguments made by the Water Boards on pages 19-
20 of the WB Comments in Section I1l, Response to the Comments of the DOF and the Water
Boards’ Regarding Fund Issues (“Funding Rebuttal”), below.™®

1. SPECIFIC RESPONSES

Below, Claimants respond to the Water Boards’ comments on the specific provisions of
the 2010 Permit at issue in the Joint Test Claim. While the individual provisions raise individual
issues, the common themes discussed in Section | apply equally to the discussion of these
provisions:

B The mandates at issue in the Joint Test Claim represent new programs and/or higher
levels of service imposed on Claimants;

B The findings made by the Santa Ana Water Board in adopting the 2010 Permit as to its
allegedly federal character are not entitled to deference under the Supreme Court’s test
in Dept. of Finance and in fact those mandates are state mandates;

B The 2010 Permit is an order imposing unique requirements on local agencies and was
not entered into voluntarily by Claimants; and

B Claimants do not have fee authority to fund the mandates at issue in the Joint Test
Claim.

A Requirement to Develop and Implement Local Implementation Plans

Section Il and various other sections of the 2010 Permit (as identified in the Narrative
Statement at 15-18) required the permittees, including Claimants, to among other things create an
areawide “model” “Local Implementation Plan” (“LIP”) to be used to develop detailed
documentation for each permittee’s individual program element of the MSWMP, including a
description of each program element; the departments and personnel responsible for its
implementation; and, applicable standard operating procedures, plans and tools and resources
needed for its implementation. The 2010 Permit also required the development of individual,
permittee-specific LIP documents (based on the “model” LIP) that were required to describe in
detail individual permittee compliance programs. The LIP is a comprehensive document,

15 The Water Boards argue, in a single sentence and without citation to any evidence, that the costs to
implement the mandates at issue in the Joint Test Claim “are de minimis” and therefore not entitled to
subvention. WB Comments at 16 n.119. As a matter of fact, the actual costs to implement those mandated
requirements are not de minimis. See Section 6 Declarations filed in Support of Joint Test Claim, at
Paragraphs 7(a)-(m).
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documenting each permittee’s efforts to comply with each provision of the Permit that must be
regularly updated to reflect changes in the details of each permittee’s compliance programs.

1. The LIP Requirements Were Not Federally Mandated

The Water Boards contend (WB Comments at 22) that the Santa Ana Water Board
“determined that a lack of individual stormwater management programs constituted a significant
barrier to effective pollutant control and MS4 program implementation” and thus included the LIP
in the Permit to “remedy this deficiency” and to meet the “minimum federal MEP standard. This
determination and the resulting challenged provisions are entitled to deference, as the Santa Ana
Water Board found that these provisions were necessary to meet the requirements of federal law.”

Claimants have several responses. First, the Water Boards cite to the results of Program
Evaluation Reports (“PERs”) conducted by a federal contractor, Tetra Tech, Inc. (“Tetra Tech )
of the stormwater programs of the County and the Cities of Redlands (not a Claimant) and
Fontana.'® As a review of the PERs indicate that the finding cited by the Water Boards (WB
Comments at 22) was identified by Tetra Tech as a program “deficiency,” which the contractor
identified as “areas of concern for successful program implementation.” E.g., County PER at i.
Tetra Tech did not find that the alleged failure of the audited programs to have an individual Storm
Water Management Plan (“SWMP”) violated the 2002 Permit. Indeed, Tetra Tech noted that a
SWMP was “not specifically required in the permit.” County PER at 5.

More significantly, Tetra Tech did not find that the failure of the audited programs to have
an individual SWMP violated the CWA. The most that can be said of the “deficiency” identified
by the contractor is that having an individual SWMP would address “the unique legal and
organizational structure in that permittee’s jurisdiction.” County PER at 5, quoted in WB
Comments at 22. The findings of a federal contractor of an inspection of a permittee, moreover,
do not constitute a finding under federal law that the permittee was in violation of the CWA, such
that the regional board would be under a federal mandate to remedy that violation.

Second, the Water Boards cite unspecified “U.S. EPA guidance” as well as EPA’s “MS4
Permit Improvement Guide” as further support for the inclusion of the LIP requirements as a
federal mandate. WB Comments at 21-22. The Water Boards’ citation of the Guide (hereafter,
“EPA Permit Guide”) is problematic for two reasons. As the Water Boards themselves admit, the
Guide was not “formally released” until “several months following the adoption of the Permit.”
Id. at 21, n.126. As a matter of fact, the EPA Permit Guide could not have served as authority for
the 2010 Permit.’

Even had the Permit Guide been issued prior to the 2010 Permit and thus included in the
administrative record for the permit, it still could not provide any binding authority from which
the Water Boards could infer a federal mandate. As the Guide itself states, on page 3: “This Guide
does not impose any new legally binding requirements on EPA, States, or the regulated

6 These PER documents are attached to the WB Comments as supplemental materials. They are not,
however, part of the Administrative Record for the 2010 Permit. Their citation as authority for the Santa
Ana Water Board’s inclusion of the LIP provisions in the 2010 Permit (and other provisions discussed
below) is thus unwarranted.

17 And, like the PERSs, the EPA Permit Guide is not cited as part of the Administrative Record for the
2010 Permit.

-18 -



REBUTTAL COMMENTS OF JOINT TEST CLAIMANTS, 10-TC-10

community, and does not confer legal rights or impose legal obligations upon any member of the
public.” Moreover, the United States Department of Justice has issued a policy expressly
prohibiting federal prosecutors from using use their enforcement authority to “effectively convert
agency guidance documents into binding rules” and also from using ‘“noncompliance with
guidance documents as a basis for proving violations of applicable law” in affirmative civil
enforcement cases.*® If guidance documents cannot be used to establish a basis for compliance
with federal law, they cannot be cited as federal authority for the water boards.*®

Third, having established that neither the EPA Permit Guide nor the PERSs relied upon by
the Water Boards establish any federal mandate for the LIP provisions, the Water Boards’ claim
that the Santa Ana Water Board established that the LIP provisions were “necessary to meet the
requirements of federal law” (WB Comments at 22) is unsupported. In fact, the LIP provisions
were added to the 2010 Permit as an exercise of the discretion of the Santa Ana Water Board and,
as such, are state mandates. Dept. of Finance, 1 Cal. 5" at 767-68; Dept. of Finance II, 18
Cal.App.5" at 682.

2. The Inclusion of the LIP Provisions in the 2010 Permit Was Not at
the Request of the Permittees

The Water Boards contend (WB Comments at 23) that the permittees made a “choice” to
include LIP provisions in their MSWMP and also in the Report of Waste Discharge (“ROWD?”)
for the 2010 Permit. While the permittees, including Claimants, stated in the ROWD that they
would “develop an LIP for its jurisdiction based on a model developed by the Management
Committee,” (ROWD, Section 5.3.4 (AR 6817)), and later incorporated a LIP section in the
MSWMP, the permittees did not recommended or agree to the detailed requirements set forth in
the 2010 Permit governing the content of the LIP.

By way of comparison, the entire LIP section of the MSWMP reads:

A Local Implementation Plan (LIP) can facilitate intra-agency coordination by defining
roles and responsibilities and a clear process for the implementation of Stormwater
Management Program activities. During the next permit term, each permittee will develop
an LIP for its jurisdiction based on a model developed by the Management Committee.
Examples of the types of information that could be documented in the LIP include
identification of:

18 Memorandum regarding Limiting Use of Agency Guidance Documents in Affirmative Civil Enforcement
Cases, January 25, 2018, attached as Exhibit F to Burhenn Declaration filed herewith. Claimants request
that, pursuant to Evidence Code § 452(c), the Commission take administrative notice of the Memorandum
as an official act of an executive department of the United States. While this memorandum was issued
recently, it reflects jurisprudence going back a number of years. See, e.g., Appalachian Power Co. v. EPA
(D.C. Circuit 2000) 208 F.3d 1015, where the Circuit Court of Appeals for the District of Columbia set
aside an EPA guidance document relating to Clean Air Act emission monitoring on the ground that the
guidance broadened a previous rulemaking and thus should have itself been subject to rulemaking
procedures. 208 F.3d at 1028. Rebuttal Documents, Tab 1.

19 The Water Boards contend that while the EPA Permit Guide was issued after the 2010 Permit, EPA “had
been providing similar guidance to Santa Ana Water Board staff during the Permit development process.”
This unsupported assertion still provide no evidence of federal authority for the LIP provisions, since the
informal opinions of EPA staff have even less authority than written guidance.
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The roles and responsibilities of each department within a permittee’s jurisdiction for
implementation of the Stormwater Management Program;

The types of reporting information that will be provided by each department to fulfill
annual reporting requirements;

The process for the review of program-related documents and sharing of information
between departments, for example how the WQMP is developed, reviewed and
approved; and

The tools (for example, checklists or BMP handouts) that are used to support program
elements.

Section 2.4 (Intra-Agency Activities) at 2-7 (AR 6694).

In contrast, the 2010 Permit set forth detailed and specific requirements as to what the LIP
must include. These provisions are set forth in the Narrative Statement at 15-18 and among other
things, include:

Preparation of an area-wide model LIP for review by the Santa Ana Water Board
Executive Officer, describing each program element in the MSWMP, the departments
and personnel responsible for implementation; applicable standard operating
procedures, plans, policies, checklists and drainage area maps; and tools and resources
for implementation. The model LIP must also establish internal and external reporting
and notification requirements and describe mechanisms, procedures and/or programs
whereby individual permittee LIPs would be coordinated through the Watershed
Action Plan;

Development of a District-specific LIP, and tracking, monitoring and retention of
training records of all personnel involved in implementation of the District’s LIP;
Solicitation of public input for any proposed major changes to the LIP or MSWMP,
among other documents;

Preparation by each permittee of a LIP for its jurisdiction, describing legal authority,
ordinances, policies and standard operating procedures, identification of departments
and personnel for each task, as well as needed tools and resources, plus tracking,
monitoring and retention of all personnel involved in the implementation of the
permittee LIP;

Identification of legal authorities and mechanisms used to implement program elements
required by the 2010 Permit, including citations to ordinances, identification of
department jurisdictions and key personnel in the implement and enforcement of the
ordinances, as well as procedures, tools and timeframes for “progressive” enforcement
actions and procedures for tracking compliance;

Inclusion of a WQMP review checklist that incorporates required elements of the
WQMP, which must include involvement of the permittee’s planning and engineering
departments during WQMP review to incorporate project-specific water quality
measures and watershed protection principles in a CEQA analysis;

Procedures to facilitate long term maintenance and operation of structural BMPs; and
Specification of training requirements for permittee staff and contractors involved in
implementing the requirements of the 2010 Permit, and maintenance of a written record
of all training provided to permittee stormwater and related program staff.

2010 Permit, excerpts of Sections Il11.A. and B, VII.H and XI.H.
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These excerpts do not encompass the entirety of the LIP provisions in the 2010 Permit but
are set forth in part to reflect the scope and detail of the LIP provisions required by the Santa Ana
Water Board in the 2010 Permit, none of which was proposed by the permittees (beyond the
general categories set forth in the ROWD and MSWMP). Claimants did not make the “choice” to
include those provisions in the 2010 Permit.

3. The LIP Provisions Were a New Program and/or Required a Higher Level
of Service

A mandate is “new” if the local government entity had not previously been required to
institute it. County of Los Angeles, supra, 110 Cal. 4™ at 1189. A “higher level of service” exists
where the mandate results in an increase in the actual level or quality of governmental services
provided. San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal. 4™
859, 877. These determinations are made by comparing the mandate with pre-existing
requirements. Id. at 878.

The Water Boards contend (WB Comments at 23) that the multiple and detailed LIP
provisions in Section 11l and other sections of the 2010 Permit are merely “a refinement of the
MSWMP” and do “not constitute a new program or require higher levels of service.” The Water
Boards further contend that the permit’s LIP requirements “simply require better implementation
of existing requirements at the local municipal levels.” Id.

These contentions do not survive even a cursory examination of the LIP provisions in the
2010 Permit. As noted above, those provisions set forth, define, and delineate the content of the
LIP, what it must consider, what permittees must document, how permittees must cooperate, and
how permittees must account. None of these provisions was contained in the 2002 Permit. All
are new, and all require higher levels of service in the provision of uniquely governmental
functions. The LIP provisions in the 2010 Permit were a new program and/or required a higher
level of service.

4. The LIP Requirements in the 2010 Permit Are Not Found in Other U.S.
EPA-Issued Permits

As set forth in the Ashby Declaration (Attachment 2), none of the U.S. EPA-issued permits
cited by the Water Boards in their comments required permittees to prepare LIPs in addition to
their stormwater management plans, as is required in the 2010 Permit. Ashby Dec., 1 8. In
addition, while the Boston, Albuquerque, Worcester, District of Columbia and Boise permits
required the development of a stormwater management plan, none of these permits included the
level of prescriptiveness as to what was required in those plans as in the 2010 Permit’s
requirements. ld. Asthe Supreme Court observed, the fact that EPA-issued permits do not contain
similar prohibitions undermines the argument that the requirement is federally mandated. Dept.
of Finance, 1 Cal. 5" at 772.
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B. Requirement to Evaluate Specified Categories of Non-Prohibited Non-
Stormwater Discharges

Section V.A.16 of the 2010 Permit required the permittees, including Claimants, to
evaluate specified categories of non-stormwater discharges that were authorized for discharge into
permittees’ MS4 to determine whether such discharges were a significant source of pollutants to
the MS4 and if so, either to prohibit the discharge, allow the discharge but ensure that source
control BMPs and treatment control were implemented to reduce or eliminate pollutants resulting
from the discharge, or require or obtain coverage under a separate Santa Ana Water Board or State
Water Board permit for discharges into the MS4.

1. The Requirements to Evaluate Specified Non-Stormwater Discharges
Were Not Federally Mandated

The Water Boards argue (WB Comments at 24) that the evaluation requirements “derive
directly from . . . federal regulations.” The federal stormwater regulations cited by the Water
Boards (and in the Fact Sheet at 28) exempt certain categories of non-stormwater discharges or
flows from the need to effectively prohibit the discharge of into the MS4, unless “where such
discharges are identified by the municipality as sources of pollutants to waters of the United
States.” 40 C.F.R. § 122.26(d)(2)(iv)(B)(1).

Despite the Water Boards’ claim that the regulations “clearly require” permittees to
“affirmatively screen, or evaluate, the levels of pollutants in non-stormwater dischargers” (WB
Comments at 24), in fact the regulations do not mandate that a municipality affirmatively evaluate
those non-stormwater discharges to determine if they are such a source of pollutants, as required
by Section V.A.16 of the 2010 Permit. Also, the regulations refer to the discharges as sources of
pollutants to “waters of the United States,” not to storm drain systems, which may or may not
ultimately discharge to waters of the United States.

Further, the Santa Ana Water Board has, in these requirements, mandated the “scope and
detail” of what permittees must do. Such a mandate is state, not federal, in nature because federal
law and regulations do not impose these requirements but instead give discretion to the RWQCB
“whether to impose a particular implementing requirement.” Dept. of Finance, 1 Cal. 5" at 765.
Under Dept. of Finance |1, in order to be a federal mandate, the law or regulation “must ‘expressly’
or ‘explicitly’ require the condition imposed in the permit.” Id. at 683. The general federal
stormwater regulations in 40 C.F.R. Part 122.26(d) do not “expressly” or “explicitly” require
permittees to affirmative evaluate non-stormwater discharges as a source of pollutants that exceed
water quality standards.

Moreover, 40 C.F.R. § 122.26(d)(2)(iv)(B)(1) requires that if there is a finding of a
significant pollutant source, the permittee are required only to address the discharge. This can be
done through public information and education or other means, and not necessarily through a strict
prohibition of such discharges, imposition of BMPs, or permitting. By mandating those responses,
the Santa Ana Water Board usurped the permittees’ ability to design their own program and
imposed requirements that exceed the federal regulation. See Long Beach Unified, supra, 225
Cal.App.3d at 173.
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Finally, none of the stormwater permits issued by EPA contains this prohibition, including
permits issued to Albuquerque in 2014, to Boise in 2012, to Washington D.C. in 2011 (modified
in 2012) to Boston in 1999 and Worcester in 1998. Declaration of Karen Ashby, 1 9. The fact
that EPA-issued permits do not contain similar prohibitions undermines the argument that the
requirement is federally mandated. Dept. of Finance, 1 Cal. 5" at 772.

Accordingly, there is no evidence that federal law mandated the requirements of Section
V.A.16 of the 2010 Permit. The State has the burden of proving that a mandate is federal. Id. at
769. The Water Boards have not met their burden here. The Santa Ana Water Board’s imposition
of this requirement is a state, not a federal mandate. Dept. of Finance, 1 Cal. 5" at 765.

2. These Requirements Were a New Program or Required a Higher Level of
Service

As noted above, a mandate is “new” if the local government entity had not previously been
required to institute it. County of Los Angeles, supra, 110 Cal. 4" at 1189. A “higher level of
service” exists where the mandate results in an increase in the actual level or quality of
governmental services provided. San Diego Unified School Dist., supra, 33 Cal. 4" at 877. These
determinations are made by comparing the mandate with pre-existing requirements. Id. at 878.

The Water Boards contend that the affirmative evaluation of non-stormwater discharge
categories is not a new program or higher level of service. While they admit that the previous
2002 Permit “did not expressly require an affirmative evaluation of discharges,” the Water Boards
argue that there was an “implicit” requirement to evaluate the discharges since any identified by
the permittees or the Santa Ana Water Board’s executive officer as a significant source of
pollutants would have to receive coverage under a separate permit. WB Comments at 25. This
argument again ignores the plain requirements of Section V.A.16, which were for permittees to
conduct an affirmative evaluation of all categories of exempt non-stormwater discharges. This
was not a “refinement” of the 2002 Permit, but rather an entirely new requirement, with new,
separate and additional costs. See Section 6 Declarations at  7.b.

Moreover, the requirements of Section V.A.16 impose a higher level of service; Claimants
were not required to affirmatively evaluate non-stormwater discharge categories under the 2002
Permit, but were required to do so under the 2010 Permit. San Diego Unified School Dist., 33 Cal.
4™ at 878 (requirements constitute a higher level of service where “the requirements are new in
comparison with the preexisting scheme in view of the circumstance that they did not exist prior
to enactment of [the statutes]”).

C. Requirement to Incorporate and Implement TMDLSs

Section V.D of the 2010 Permit required permittees, including Claimants, to undertake
various tasks related to the incorporation and implementation of Total Maximum Daily Loads
(“TMDL”) programs for bacteria indicators in the Middle Santa Ana River (“MSAR”) and Big
Bear Lake (“BBL”), as well as requirements for monitoring for mercury in BBL and monitoring
for pathogens in Knickerbocker Creek. See Narrative Statement at 21-29.
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Claimants challenge several aspects of the implementation of the TMDLs or projected
TMDLs as unfunded state mandates, including reference to a regulation cited as authority for the
implementation of TMDL wasteload allocations (“WLAs”) in NPDES permits which, on its terms,
does not apply to MS4 permits. See discussion of this regulation, 40 C.F.R. § 122.44(d)(1)(vii)(B),
in Narrative Statement at 22-23.

With respect to the MSAR TMDL, Claimants have challenged as an unfunded state
mandate the implementation of the Comprehensive Bacteria Reduction Plan (“CBRP”) to the
extent that the Santa Ana Water Board would require not a BMP-based approach? but one which
would apply strict numeric water quality standards. See Narrative Statement at 24. Requiring MS4
permittees to meet water quality standards, including in the implementation of TMDLs, is a
discretionary act by the state pursuant to 33 U.S.C. 8 1342(p)(3)(B)(iii). See Defenders of Wildlife
v. Browner (9" Cir. 1999) 191 F.3d 1159. In that case, the Ninth Circuit held that MS4 permittees
were not required under the CWA to meet strict water quality standards but that the state, as a
matter of its discretion, could impose such standards. 191 F.3d at 1166. The State Water Board
itself has acknowledged this discretion in its precedential Order No. WQ 2015-0075, In the Matter
of Review of Order No. R4-2010-0176. See Narrative Statement at 23.

With regard to the BBL TMDL, Claimants have challenged as an unfunded state mandate
requirements in Section V.D of the 2010 Permit which required the BBL TMDL permittees
(County, District and City of Big Bear Lake) to undertake requirements which went beyond
requirements intended to address the impact of MS4 discharges to the Lake. See Narrative
Statement at 25-28.

With regard to the proposed BBL Mercury TMDL and the monitoring of Knickerbocker
Creek for pathogens, Claimants challenged a requirement in Section V.D.5-6 in the 2010 Permit
for the City of Big Bear Lake to, inter alia, conduct an investigation and monitor in advance of
development of a TMDL for those waterbodies and pollutants. See Narrative Statement at 28.

1. The TMDL Requirements in the 2010 Permit Were Not Federally Mandated

The Water Boards argue that the requirements in Section V.D were mandated by federal
law (WB Comments at 25-30). They quote from page 6 of the Fact Sheet to the effect that “the
provisions of this Order to implement total maximum daily loads (TMDLs) are federal mandates.”
WB Comments at 26. As previously discussed, this Fact Sheet discussion is part of the boilerplate
unfunded state mandates language inserted in MS4 permits across the state. See Ventura County,
Modesto, San Francisco Bay, and Riverside County permit and fact sheet excerpts attached as
Exhibits A-C and E to the Burhenn Declaration.

The Water Boards also contend that the provisions of 40 C.F.R. § 122.44(d)(1)(vii)(b) are
applicable to MS4 permits, but provide no authority for their alternative explanation that the
regulation should be read to mean “those permits with identified sources of discharges that may
contribute to an impairment in the affected receiving waters.” WB Comments at 27. As the

20 Which is set forth in 2010 Permit Finding 11.L.3 (AR 11601) as the approach to be followed by the
Board.
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Narrative Statement at 23 (and Section 7, Exhibit E exhibits in support thereof) set forth, this
interpretation does not reflect the regulatory history of the regulation.

The Water Boards also cite a 2014 guidance memorandum from U.S. EPA allowing, under
certain circumstances and where “feasible,” inclusion of numeric effluent limitations as necessary
to meet water quality standards. As previously noted, EPA guidance is not binding on the Water
Boards, a fact noted in the 2014 guidance memorandum itself: “This memorandum is guidance.
It is not a regulation and does not impose legally binding requirements on EPA or States.”
Guidance at 1. And, as also previously noted, the Department of Justice has expressly forbidden
federal prosecutors from using guidance to form the basis for enforcement actions. Thus, the 2014
guidance provides no support for the argument that the federal MEP standard does not apply to the
implementation of TMDLs.?!

Moreover, as set forth in the Ashby Declaration at § 10, none of the U.S. EPA-issued MS4
permits cited by the Water Boards include the specific requirements set forth in the 2010 Permit.
The permits for the Cities of Boise, Boston and Worcester and Joint Base Lewis-McChord do not
incorporate TMDL requirements. The Albuquerque permit requires the stormwater management
plan to include controls targeting pollutants identified in the TMDLSs, but limits those controls to
discharges from the MS4. Similarly, the District of Columbia permit, while it requires the adoption
of TMDL implementation plans, again only addresses the permittee’s MS4 discharges. Id.
Moreover, none of the EPA-issued MS4 permits include numeric effluent limits, unlike those set
forth in 2010 Permit Section V.D. Id.

a. MSAR TMDL Implementing Provisions

With regard to the MSAR bacteria indicator TMDL implementing provisions, the Water
Boards correctly state that Claimants are not challenging as an unfunded state mandate the CBRP
for dry weather, but rather that the Santa Ana Water Board could “disavow the BMP-based
approach . . . in favor of numeric final effluent limitations,” limitations which also are in the MSAR
bacteria indicator TMDL for wet weather. WB Comments at 28-29. In arguing that the Santa Ana
Water Board can impose those numeric limits, the Water Boards cite the same authority (40 C.F.R.
§ 122.44(d)(1)(vii)(B) and the 2014 guidance memorandum) which were addressed above. The
Santa Ana Water Board is not compelled by federal law to mandate such limits.

b. BBL Nutrient TMDL Implementing Provisions

The Water Boards contend that federal regulations required the Santa Ana Water Board to
include provisions “consistent with the implementation plan the Board adopted for the BBL
TMDL.” WB Comments at 29. As set forth in Claimants’ Narrative Statement, however, the
regulation in question, 40 C.F.R. § 122.44(d)(1)(vii)(B), even if applicable to MS4 permits,
required that NPDES permits be consistent with “any wasteload allocation for the discharge
prepared by the State and approved by EPA ... .” Narrative Statement at 25.

21 With regard to State Board Order No. WQ 2015-0075, discussed by the Water Boards in their comments
at 28, the point of the citation in the Narrative Statement was that the water boards in fact have discretion,
in incorporating Water Quality Based Effluent Limitations for TMDLs, either to impose strict numeric
limitations or BMPs. State Board Order No. WQ 2015-0075 at 57.
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Here, the Santa Ana Water Board incorporated the requirements of the BBL TMDL
implementation plan, which included a number of provisions that were not legally required to be
performed by the BBL TMDL permittees, as set forth in the Narrative Statement at 25-27. These
include, inter alia, requirements for monitoring, feasibility and implementation plans unrelated to
the WLAs attributed to the permittees, and which instead are aimed at impairments in the lake
attributable to non-MS4 and non-permittee sources.

The Water Boards’ comments do not address these specific points.?? The Water Boards
instead argue that these requirements are not new programs or require higher levels of service
because the receiving water limitations (“RWL”) provisions in the 2010 Permit were in previous
permits “and WLAs function to meet this fundamental requirement.” This argument, which is
addressed in Section 11.C.2 below, lacks any basis in fact or law.

C. Knickerbocker Creek Pathogen Investigation and Prospective BBL
Mercury TMDL

These provisions were included in the Joint Test Claim because they represented the
discretionary choice of the Santa Ana Water Board to require monitoring and other requirements
for pathogens Knickerbocker Creek and for Mercury in the BBL prior to the development of the
TMDL for such waterbodies and pollutants. With respect to the former, the Water Boards contend
that the work required came under the 2002 Permit. That Permit, however, did not explicitly
require the Knickerbocker Creek work. With regard to the prospective BBL Mercury TMDL, the
Water Boards argue, as they do with regard to the BBL nutrient TMDL requirements in the 2010
Permit, that these requirements were required to meet RWL requirements. This argument is
addressed below.

2. The TMDL Provisions in the 2010 Permit Were New Programs and/or
Required a Higher Level of Service

The Water Boards argue that “while the TMDL-related provisions may be new” in the 2010
Permit, because the RWL limitations were found in prior permits, “the objectives to be achieved
through compliance with these provisions are not.” WB Comments at 30. This argument,
however, ignores both the text of the 2010 Permit and the fact that this argument would essentially
disallow this Joint Test Claim and any other test claim challenging unfunded state mandates in a
municipal stormwater permit. The Commission, rightfully, has previously rejected a very similar
argument.

First, the RWL provisions in Section VI of the 2010 Permit are completely separate from
the TMDL implementation provisions in Section VV.D. Second, neither the text of the 2010 Permit
nor the Fact Sheet indicate that the TMDL implementation requirements in Section V.D of the

22 The Water Boards discuss monitoring requirements in a footnote (WB Comments at 26 n.157). While
federal regulations applicable to NPDES permits require monitoring, the monitoring at issue with respect
to implementation of the BBL TMDL relates to discharges and conditions which were not the result of
discharges from the BBL permittees. As such, that monitoring (and related implementation requirements)
are not federally required but represent the imposition of those requirements on permittees by the Santa
Ana Water Board as a result of its discretion. See generally Narrative Statement at 25-28.
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permit were intended for permittees to comply with the RWL provision. In fact, the permit states
that permittees “shall comply [with the RWL] through timely implementation of control measures
and other actions to reduce pollutants in urban and storm water runoff in accordance with the
MSWMP and its components and other requirements of this Order, including any modifications
thereto.” No specific reference is made to the TMDL implementation requirements of Section
V.D.

Third, under the Water Boards’ argument, any newly imposed provision in an MS4 Permit
would never qualify as a new program or require a higher level of service since the RWL provision
(which itself is a state imposed requirement) was found in previous permits. This argument is
similar to the one made by the State (and rejected by the Commission) in the San Diego SOD,
where the DOF had argued that since the CWA requirements and the MEP provision had been in
effect for years, the San Diego County MS4 permit programs at issue in that test claim were not
new programs. SD County SOD at 49. As noted in Section 1.B.2 above, the Commission
responded that it did “not read the federal [CWA] so broadly” and that “[u]nder the standard urged
by Finance, anything the state imposes under the permit would not be a new program or higher
level of service.” 1d. That same analysis would apply to the Water Boards’ argument here.

As the Water Boards admit, the TMDL-related provisions at issue in this Joint Test Claim
are new. They represent a new program and/or require a higher level of government service (in
the monitoring, reporting and development of plans for stormwater program implementation).
County of Los Angeles, supra, 110 Cal. 4" at 1189; San Diego Unified School Dist., supra, 33 Cal.
4™ at 877. These determinations are made by comparing the mandate with pre-existing
requirements. Id. at 878.

D. Requirements to Promulgate and Implement Ordinances to Address Bacteria
Sources

Section VII.D of the 2010 Permit required the permittees, including Claimants, to
promulgate and implement ordinances that would control known pathogen or bacterial sources
such as animal wastes, if such sources were present within their jurisdictions. No federal statute
or regulation mandated the adoption and implementation of such ordinances. See Narrative
Statement at 29-30.

1. The Bacteria Ordinance Requirements Were Not Federally Mandated

The Water Boards contend that Section VIII.C is federally mandated because (i) permits
must contain a provision to effectively prohibit non-stormwater discharges into storm sewers, 33
U.S.C. 8 1342(p)(3)(B)(ii); (ii) permittees must have “sufficient legal authority” to control
discharges to the MS4; (iii) the Santa Ana Water Board adopted a TMDL that required control of
bacteria indicators; and, (iv) that it was a “logical and practicable approach to reducing the
discharge of pollutants to meet the federal minimum MEP standard.” WB Comments at 31-32.

In response, first, neither the CWA nor its implementing regulations, including those
relating to “sufficient legal authority,” explicitly or expressly require the adoption and
implementation of ordinances to control bacteria sources. Thus, under Dept. of Finance Il, no
federal mandate has been imposed. 18 Cal.App.5" at 683. If federal law gives the state discretion
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“whether to impose a particular implementing requirement, and the state exercises its discretion to
impose the requirement by virtue of a ‘true choice,” the requirement is not federally mandated.”
Dept. of Finance, 1 Cal. 5" at 765.

Second, the Water Boards’ argument that bacteria ordinances were a way to comply with
the WLAs in the MSAR TMDL conflates using such ordinances as a TMDL compliance option
with their requirement in the permit as a mandate. 2010 Permit Section VII.D mandated the
promulgation and implementation of such ordinances. The imposition of this requirement was
similar to the imposition of mandatory biennial surveys and plans to alleviate and prevent
segregation at issue in Long Beach Unified School Dist. There, while surveys and plans were
“reasonably feasible” steps that a school district could take to address segregation, when a state
executive order mandated them, they no longer became optional. 225 Cal.App.3%at 173. Although
the adoption of bacteria ordinances might be one option to address pollutants in non-stormwater
discharges from entering Claimants’ MS4, to comply with the TMDL, or otherwise to reduce
pollutants in discharges, when the Santa Ana Water Board ordered the adoptions of the ordinances,
that requirement was a state mandate.

Third, the Water Boards’ argument that ordinance promulgation is “a logical and
practicable” approach (WB Comments at 32) to achieving the MEP standard does not change the
fact that the Santa Ana Water Board was exercising its discretion in mandating to the permittees
how to achieve that standard. As such, the Board was exercising a state mandate. Dept. of
Finance, 1 Cal. 5" at 767-68 (EPA regulations “gave the board discretion to determine which
specific controls were necessary to meet the [MEP] standard.”); Dept. of Finance 11, 18 Cal.App.5™"
at 682 (“That the San Diego Regional Board found the permit requirements were ‘necessary’ to
meet the [MEP] standard establishes only that the San Diego Regional Board exercised its
discretion.”) As with the “reasonably feasible” steps in Long Beach Unified School Dist., these
“logical and practicable” tools required by the State were state mandates. Finally, there is no
evidence in the record that the Santa Ana Water Board determined that the ordinance requirements
were the only way to achieve the MEP standard, the standard required by the Supreme Court in
order to defer to a regional board on the presence of a federal mandate. 1 Cal. 5" at 768.

The bacteria ordinance requirements in Section VI1.D of the 2010 Permit were a state, not
federal, mandate.

2. The Bacteria Ordinance Requirement was a New Program and/or Required
a Higher Level of Service

The Water Boards argue that the “requirement to demonstrate and take action to ensure
adequate legal authority through the adoption and implementation of appropriate local ordinances
IS a continuing requirement from the prior-term 2002 Permit.” WB Comments at 32. This
assertion is not correct. Neither of the provisions of the 2002 Permit?® cited by the Water Boards,
which required (i) a general evaluation of ordinance adequacy to comply with permit requirements
and (i) a report reviewing ordinances and the permittees’ enforcement practices, required adoption

232002 Permit, Sections V1.1 and VI.5.
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and implementation of bacteria source ordinances. Section VII.D of the 2010 Permit was not a
“refinement” of the requirement in the previous permit, but an entirely new requirement.

Again, a mandate is “new” if the local government entity had not previously been required
to institute it. County of Los Angeles, supra, 110 Cal. 4" at 1189. A “higher level of service”
exists where the mandate results in an increase in the actual level or quality of governmental
services provided. San Diego Unified School Dist., supra, 33 Cal. 4" at 877. These determinations
are made by comparing the mandate with pre-existing requirements. Id. at 878. Under these tests,
the fact that the 2002 Permit did not require the promulgation and implementation of bacteria
source ordinances, and that such promulgation and implementation would require an increase in
the “actual level or quality of governmental services” (i.e., adoption and enforcement of a
municipal ordinance) demonstrate that the requirements of 2010 Permit Section VI1.D were a new
program and/or higher level of service.

3. The Bacteria Ordinance Requirement is Not Found in Other EPA-Issued
MS4 Permits

The Water Boards also contend that a similar requirement is contained in an EPA-issued
permit to the District of Columbia. WB Comments at 32-33. The facts show otherwise. The
District of Columbia permit did not order the District government to adopt an ordinance but rather
required the District to simply review its current codes and regulations to remove barriers and
facilitate the implementation of standards required by the permit. Ashby Dec. at § 11. In any
event, other EPA-issued permits do not contain this requirement. Id. These facts undermine any
argument that the bacteria ordinance requirement was federally mandated. Dept. of Finance, 1
Cal. 5™ at 772.

E. Requirements to Enhance lllicit Discharges/lllicit Connections Programs

Sections VIII.LA-B and IV.B.3 of the 2010 Permit (as well as provisions in the 2010
Permit’s Monitoring and Reporting Program (“MRP”)) required the permittees, including
Claimants, to develop a “pro-active” illicit discharges/illicit connections or Illicit Discharge
Detection and Elimination (“IDDE”) program using a specified U.S. EPA manual or equivalent
program. The IDDE program then was to be used to specify a procedure to conduct field
investigations, outfall reconnaissance surveys, indicator monitoring and tracking of discharges to
their sources, as well as be linked to urban watershed protection efforts, including maps,
photographs, inspections data analysis, watershed education, pollution prevention, stream
restoration and assessment of stream corridors.

As set forth in the Narrative Statement, there was no requirement for the IDDE program in
the 2002 Permit. In their comments, the Water Boards make no claim that these requirements
were not a new program and/or compelled a higher level of service. Because the IDDE
requirements were not in the prior permit and because they require an increase in the level and
quality of government service provided, they were a new program and/or higher level of service.
Cgunty of Los Angeles, supra, 110 Cal. 4" at 1189; San Diego Unified School Dist., supra, 33 Cal.
4™ at 877.
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1. The IDDE Requirements Were Not Federally Mandated

In their comments, the Water Boards cite (but do not discuss) four regulatory provisions in
40 CFR Part 122.26(d), which set forth the requirements for applications for MS4 permits. WB
Comments at 33 n.197. None of those provisions explicitly or expressly required the IDDE
enhancements required in the 2010 Permit. None of the provisions required or limited the Santa
Ana Water Board’s discretion to not impose the IDDE requirements. As such, these regulations
cannot, as a matter of law, support the Water Boards’ contention that the IDDE requirements are
“necessary to implement federal law.” Dept. of Finance Il, 18 Cal.App.5" at 683 (federal
regulation must expressly or explicitly require permit requirement to find that the requirement is a
federal mandate).

The Water Boards cite (WB Comments at 33) as “guidance” recommendations in the EPA
Permit Guide for an IDDE program. As previously noted, the Guide itself cautions that it is not
intended “to impose any new legally binding requirements on EPA, States, or the regulated
community, and does not confer legal rights or impose legal obligations upon any member of the
public.” And, as noted, the Department of Justice has issued a policy barring federal prosecutors
from using noncompliance with such guidance documents as a basis for proving violations of
applicable law in civil enforcement cases. Given these limitations, the EPA Permit Guide cannot
support a claim that it was federal law which, using the Supreme Court’s language in Dept. of
Finance, “compelled” the Santa Ana Water Board to impose the IDDE requirements. 1 Cal. 5" at
765. (The Center for Watershed Protection, author of the “IDDE Manual” cited in the EPA Permit
Guide and mentioned by the Water Boards in their comments, is not a federal agency, so its manual
cannot be cited as support for the claim that federal law compelled the IDDE requirement).

2. The Specific IDDE Requirements in the 2010 Permit Are Not Found in
Other EPA-Issued MS4 Permits

The Water Boards assert that permits adopted by the U.S. EPA “universally include IDDE
programs outlining the process to eliminate illicit connections/illegal discharges into MS4s.” WB
Comments at 34 and n. 201. Although EPA-issued permits contain illicit discharge detection
programs, the provisions are not the same as, and are less stringent than, those set forth in the
Permit. Ashby Dec., 1 12.2* For example, the Albuquerque, Boise and District of Columbia
permits do not include indicator tracking or linkage to other urban watershed protection efforts.
Id. The Boston and Worcester permits focus only on sanitary sewer overflows, disposal of used
motor vehicle fluids and hazardous waste, eliminate of illicit connection and the prevention and
containment of spills. Id. The Joint Base Lewis-McChord permit does not require linkage of the
IDDE program to other watershed protection efforts. Id.

24 While the Water Boards cite to the MS4 permit issued to Joint Base Lewis-McChord, NPDES Permit
NO. WAS-026638, with respect to the IDDE program and other mandates at issue here, that permit is a
“Phase II” permit, not a “Phase I”” permit issued to large or medium sized municipalities, such as the 2010
Permit. Ashby Dec., T 4. As such, the Joint Base Lewis—McChord Permit is of limited relevance to the
issues in this Joint Test Claim.
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F. Septic System Inventory and Failure Reduction Program Requirements

Pursuant to Section IX.F of the 2010 Permit, permittees, including Claimants, with septic
systems in their jurisdictions were required to both inventory such systems and establish a program
to ensure that failure rates were minimized pending adoption of septic system regulations.

1. The Septic System Requirements in the 2010 Permit Were Not Federally
Mandated

The requirements of 2010 Permit Section IX.F were not federally mandated. The federal
stormwater regulations cited by the Water Boards (WB Comments at 35) do not explicitly or
expressly require the creation or updating of this database or establish a failure rate minimization
program. The first, 40 C.F.R. § 122.26(d)(2)(iv)(B)(1), required permit applications to include a
program to prevent illicit discharges. It does not specify the inclusion of septic system databases.
As the Supreme Court held, a general stormwater regulation does not render a specific permit
requirement imposed by a regional board to be federally mandated where the Regional Board
imposed that permit requirement as a matter of its discretion. Dept. of Finance, 1 Cal. 5" at 771
(general federal regulation contemplating inspections does not compel detailed inspections
mandated by permit). Accord, Dept. of Finance 11, 18 Cal.App.5" at 683. Similarly, the second
regulation, 40 C.F.R. 8 122.26(d)(2)(iv)(B)(7), also did not address septic systems but instead
seepage from “municipal sanitary sewers.” This regulation plainly does not “explicitly” or
“expressly” require the mandates in 2010 Permit Section IX.F. Division of Finance IlI, 18
Cal.App.5" at 683.

For the reasons previously discussed, the EPA Permit Guide (cited by the Water Boards on
35) does not support a claim that the septic database is a federal mandate, since it does not “impose
legal obligations upon any member of the public.” Indeed, the section of the Guide cited by the
Water Boards only says that permit writers should consider pollutants of concern when developing
permit provisions, and the Water Boards do not contend that the guide stated that a septic system
database should be required. WB Comments at 35.

Nor is there any finding by the Santa Ana Water Board or evidence in the record to support
a contention that these septic system requirements were the only means by which to implement
the MEP standard. The Water Boards argue that “MS4 Program audits” indicated that a “majority”
of permittees with septic systems “had inadequate information with regard to the number and
location of septic systems within their jurisdiction.” WB Comments at 35.2° These PERs,
discussed in Section Il.A above, state that they were intended to identify “potential permit
violations, program deficiencies, and positive attributes. This report is not a formal finding of
violation.”?® As also previously discussed, the conclusions in the PERs do not represent federal

% Of the three Tetra Tech PERs cited by the Water Boards, only that for the City of Redlands mentioned
septic systems. PER for City of Redlands, at 10 (attached as supplemental materials to WB Comments).
That deficiency did not relate to the lack of a database, but rather the City’s alleged failure to identify “a
mechanism to determine the effect of septic system failures on stormwater quality and a mechanism to
address such failures.”

26 PER for County, at 1 (attached as supplemental materials to WB Comments).
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law or regulation, but the opinions of a federal contractor (Tetra Tech) regarding the stormwater
program of the audited municipality.

No EPA-issued permit contains these requirements (Ashby Dec., { 13), a fact which
undermines any argument that the septic system requirements were federally mandated. Dept. of
Finance, supra, 1 Cal. 5" at 772.

Absent any evidence of a federal mandate, the Water Boards have not met their burden.
Additionally, it is the obligation of the Santa Ana Water Board, not Claimants, to regulate
discharges from individual septic systems because the California Water Code obliges the Board to
regulate discharges to waters of the state. Water Code 88§ 13260 and 13263; Dept. of Finance, 1
Cal. 5" at 770. In requiring Claimants to prepare and maintain a database of septic system
discharges, the Santa Ana Water Board shifted its own obligation onto Claimants. This is precisely
the type of cost-shifting activity that article XIII B, section 6, was meant to address. Dept. of
Finance, 1 Cal. 5" at 770-71; Hayes v. Commission on State Mandates (1992) 11 Cal.App.4"
1564, 1594.

2. The Septic System Requirements in the 2010 Permit Were a New Program
and/or Required a Higher Level of Service

Section IX.F of the 2010 Permit was a new program and/or required a higher level of
governmental service. The Water Boards contend that because Provision X1.2 of the 2002 Permit
required jurisdictions with 50 or more septic systems to identify a procedure for controlling septic
system failures, permittees fitting that qualification “should already have compiled, or have access
to, a list of septic systems installed within its jurisdiction.” WB Comments at 35. Thus, argue the
Water Boards, the requirements of Section IX.F are “a continuation and refinement” of the
requirements in the 2002 Permit and thus do not constitute a new program or higher level of
service.

Section XI.2 of the 2002 Permit required that “July 1, 2003, the permittees, whose
jurisdictions have 50 or more septic tank sub-surface disposal systems in use, shall identify with
the appropriate governing agency a mechanism to determine the effect of septic system failures on
storm water quality and a mechanism to address such failures.” (AR 1747). There was no
requirement to create a database. The Water Boards themselves admit that “this requirement has
been expanded.” WB Comments at 35.

In any event, the requirements of 2010 Permit XI.F were not in the previous permit and
require a higher level of governmental service than in the previous permit. As such, they were a
new program and/or a higher level of service. County of Los Angeles, supra, 110 Cal. 4™ at 1189;
San Diego Unified School Dist., supra, 33 Cal. 4" at 877.

G. Requirements for Inspections by Permittees

As set forth in detail in the Narrative Statement at 34-37, Section X of the 2010 Permit
established a number of new permittee inspection requirements, including requirements that are
not recoverable from inspection fees. In addition, this section required development of a new
program related to residential areas, as well as the development of BMPs and BMP Fact Sheets
related to new categories of facilities, including mobile businesses, as well as the requirement to
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implement enforcement proceedings. In addition, the permittees were required to evaluate their
residential program in their annual reports. These enhanced responsibilities related to requirements
to add additional facilities to the inspection, BMP development and enforcement responsibilities
of the permittees, including Claimants.

1. The Inspection and Other Section X Requirements in the 2010 Permit Were
Not Federally Mandated

The Water Boards argue that the inspection requirements set forth in Section X for
industrial and commercial facilities are supported both by the general requirement to reduce
pollutants in MS4 discharges to the MEP standard and also by general stormwater regulations
found in 40 C.F.R. § 122.26(d)(2)(IV)(A-D). WB Comments at 36. Two responses are in order.

First, the Water Boards do not cite anything in the Permit or the record to the effect that
the Santa Ana Water Board determined that the precise menu of requirements set forth in Section
X was the only means by which the MEP standard could be achieved. In the absence of such
evidence, no deference need be given to that argument. Dept. of Finance, 1 Cal. 5" at 768.

Second, the general regulations cited by the Water Boards do not explicitly or expressly
mandate the specific Section X requirements. In fact, the only inspection requirement in the
stormwater regulations, in 40 C.F.R. § 122.26(d)(2)(iv)(C), requires the following categories of
facilities to be inspected: municipal landfills, hazardous waste treatment, disposal and recovery
facilities, industrial facilities that are subject to section 313 of Title Il of the Superfund
Amendment and Reauthorization Act of 1986, and industrial facilities determined by the
municipality to be contributing a substantial pollutant loading to the MS4.

This regulation does not obligate inspections of construction sites, much less require the
tasks set forth in Section X or the inspection of the categories of commercial facilities required by
the 2010 Permit. The regulations do not obligate municipalities to require industrial or commercial
facilities to adopt source control and pollution prevention measures consistent with BMP fact
sheets. Additionally, the 2010 Permit itself indicates that the requirement to address pre-
production plastic pellet transportation, storage and transfer facilities derives directly from state
law, in particular Water Code § 13367, which requires the State Board and regional boards to
“implement a program to control discharges of pre-production plastic from point and nonpoint
sources.” 2010 Permit, Finding I11.E.16 (AR 11581-82).

The Water Boards argue that “federal regulations mandate the development of a residential
program to address the discharge of pollutants,” citing 40 C.F.R. § 122.26(d)(2)(iv)(A). WB
Comments at 36. That regulation requires MS4 permit applications to set forth

Structural and source control measures to reduce pollutants from runoff from commercial
and residential areas that are discharged from the municipal storm sewer system that are
to be implemented during the life of the permit, accompanied with an estimate of the
expected reduction of pollutant loads and a proposed schedule for implementing such
controls.

40 C.F.R. 8 122.26(d)(2)(iv)(A). While the 2010 Permit Fact Sheet cited this regulation as support
for the requirement to address residential areas (Fact Sheet at 32 (AR 11745)), the regulation
neither expressly nor explicitly mandates the specific requirements for the development of
residential area program set forth in the Permit. As the Supreme Court held in Dept. of Finance,
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the regulations do not require the “scope and detail” of the Permit provisions. 1 Cal. 5™ at 771.
Here, the RWQCB exercised a “true choice” to adopt the “particular implementing requirements”
set forth in the Permit. In so doing, it was imposing a state mandate. Id. at 765. Accord, Dept.
of Finance Il, 18 Cal.App.5™" at 683.27

In addition, unlike a situation where a fee might be imposed to recover the reasonable costs
for a specific service, Claimants cannot simply impose a fee on residential property to pay for such
a broad program as the development of BMPs and the other programs required in Section X for
residential areas. Such a fee would constitute a “property-related” fee for a property-related
service and would be subject to voter approval.?? The Commission has already determined that “a
local agency does not have sufficient fee authority within the meaning of Government Code
section 17556 if the fee or assessment is contingent on the outcome of an election by voters or
property owners.”?®

Further, voters in 2010 approved Proposition 26. Proposition 26 added article XIII C,
section 1(e) to the California Constitution and prohibits charging a fee for a service that is also of
benefit to others who are not charged.*® If Claimants charge a user fee to comply with the Permit
requirements, it must be charged to all users in the watershed who drain into the MS4. If they
charge a smaller class of users than all those who benefit from the stormwater program, such as
residential properties, they may run afoul of Proposition 26 for charging a smaller class than those
who benefit from the MS4 service. For these reasons, Claimants do not have authority to impose
a fee on residential properties for the sake of complying with the Section X requirements in the
Permit.

2. The Inspection and Other Section X Requirements in the 2010 Permit Were
a New Program and/or Required a Higher Level of Service

The Water Boards make two arguments to assert that the inspection and other requirements
are not new programs or required a higher level of service. First, they argue that “some” of the
inspection requirements in Section X of the 2010 Permit were “substantively similar to those
contained in the 2002 Permit.” WB Comments at 37 and n.216. While the examples cited by the
Water Boards are limited to the documentation of municipal inspections of construction sites and
industrial and commercial facilities, there are differences and higher levels of service required.
For example, the entry of information in the electronic municipal inspection database must include
GIS data, which was “recommended, but not required” in the 2002 Permit. Compare 2010 Permit
Section X.A.3 (AR 11631) with, e.g., 2002 Permit Section VI1II.1 (AR 1742). And there are other
significant differences, even in the inspection requirements, that reflect new programs and/or

2 The Water Boards also argue that the 2002 permit “required compliance with receiving water limitations
through timely implementation of control measures and BMPs.” WB Comments at 36. This general
requirement had no specific application to the requirement for inspections set forth in Section X of the 2010
Permit. Like the general MEP standard addressed in the San Diego County SOD, it does not support an
argument that the new inspection requirements in the 2010 Permit did not represent a new program or higher
level of service.

2 Howard Jarvis Taxpayer Assoc. v. City of Salinas (2002) 98 Cal.App.4th 1351, 1354.

29 San Diego County SOD at 106.

30 Cal. Const. art. XII1 C, section 1, subd. (e)(2).
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requirements of higher levels of service. For example, in the list of commercial facilities to be
included in the database are 12 categories that were not included in the 2002 Permit. Compare
2010 Permit, Section X.D.1 (AR 11635), with 2002 Permit, Section X.1 (AR 1745-46).

The second argument made by the Water Boards is that there is no new program or higher
degree of service in the 2010 Permit because “the underlying federal MEP standard and regulations
requiring programs to address pollutants from commercial, industrial, and residential areas has not
changed since the 2002 Permit was adopted.” WB Comments at 37. This argument has already
been considered and rejected by the Commission. See discussion regarding the Commission’s
dismissal of a similar argument in the San Diego County SOD in Section 1.B.2 above.

As set forth in greater detail in the Narrative Statement at 35-36, there are numerous and
distinct new programs and requirements for higher levels of service in Section X of the 2010
Permit, which are thus new programs and/or a higher level of service. County of Los Angeles,
supra, 110 Cal. 4" at 1189; San Diego Unified School Dist., supra, 33 Cal. 4™ at 877.

3. The Inspection and Other Requirements of Section X in the 2010 Permit
Are Not “Substantially Similar” to the Requirements in EPA-Issued
MS4 Permits

The Water Boards contend (WB Comments at 37) that permits issued by U.S. EPA
“contain substantially similar inspection requirements,” and that this “demonstrates that these
requirements are necessary to implement the federal MEP standard and consistent with U.S. EPA
practice.”

This contention, however, does not follow from an examination of the terms of those other
permits. As set forth in Paragraph 14 of the Ashby Declaration, while some EPA-issued permits
contain inspection programs, none contains the Section X requirements to develop an extensive
inspection database, perform verification and enforcement of state-issued permits, address and
develop BMPs for commercial facilities, including mobile businesses, or to develop a residential
inspection program.

H. Enhanced New Development and Significant Redevelopment Requirements

Section X1 of the 2010 Permit imposed a number of requirements that expanded the
responsibilities of the permittees, including Claimants, with respect to the regulation of stormwater
discharges from areas of new development and significant re-development, including the
development of a Watershed Action Plan (“WAP”) and the required incorporation of Low Impact
Development (“LID”) principles.

1. The New Development and Significant Redevelopment Requirements of
Section XI of the 2010 Permit Were Not Federally Mandated

The Water Boards again contend that the Santa Ana Water Board “made express findings
that all provisions in the 2010 Permit are necessary to implement [the] applicable federal MEP
standard.” WB Comments at 38. As discussed in Section I.C.3 above, such findings are entitled
to no deference, as it is boilerplate language, inserted into MS4 permits and permit fact sheets
across the state. Moreover, the Santa Ana Water Board nowhere found that the requirements of

-35-



REBUTTAL COMMENTS OF JOINT TEST CLAIMANTS, 10-TC-10

the 2010 Permit, including the Section XI new development requirements, were the only way by
which the MEP standard could be achieved. Under Dept. of Finance, the lack of such a finding
prevents the Commission from affording deference. 1 Cal. 5" at 768.

The Water Boards also state that “both the Permit and Permit Fact Sheet contain extensive
findings justifying the new development and significant development provisions” and that such
findings “are entitled to deference.” WB Comments at 38. A review of those findings (Section
I1.G of the 2010 Permit (AR 11595-99)) and Fact Sheet Section IX.8 (AR 11745-47) reflects that
in no case did the Santa Ana Water Board state that the new development requirements of Section
XI were required by federal law or regulation (beyond a reference to the permit application
regulations at 40 C.F.R. § 122.26(d)(2)(iv)(A)(2)) or were required to achieve the MEP standard.
Absent a reference to any law or regulation explicitly or expressly requiring the specific
requirements of Section XI at issue in this Joint Test Claim, or an express finding that those
requirements were the only way by which the MEP standard could be achieved, the findings are
entitled to no deference. Dept. of Finance, 1 Cal. 5" at 768; Dept. of Finance 11, 18 Cal.App.5" at
683.

Additionally, none of the U.S. EPA-issued MS4 permits cited by the Water Boards contain
all of the development requirements set forth in the 2010 Permit. Ashby Dec., 1 15. While MS4
permits for Albuquerque, Boise, the District of Columbia and Joint Base Lewis-McChord contain
some similar provisions, none contain provisions as stringent as those in the 2010 Permit. Id.

The Water Boards have commented on eight distinct features of the Section XI
requirements (WB Comments at 38-45), and Claimants will address each in turn.

@ Control Measures to Reduce Erosion and Maintain Stream
Geomorphology for New and Replacement Culverts and/or Bridge
Crossings

Section XI.A.7 of the 2010 Permit required that permittees “shall ensure that appropriate
control measures to reduce erosion and maintain stream geomorphology are included in the design
for replacement of existing culverts or construction of new culverts and/or bridge crossings.”

The Water Boards argue that these requirements are “consistent” with the EPA Permit
Guide and that BMPs that would accomplish those objectives would “implement the federal
mandate to reduce pollutants to the MEP standard.” WB Comments at 38-39. This is not,
however, the test for determining a federal mandate. The Water Boards cite to no stormwater law
or regulation requiring specific design requirements for culverts and bridge crossings. Citation to
the pre-Permit EPA Permit Guide does not, for the reasons discussed above, support a federal
mandate, because the Guide itself disclaims such a role. And, the Water Boards can point to no
finding by the Santa Ana Water Board that this provision was the only way to implement the MEP
standard. Under Dept. of Finance, no deference can be afforded to the Water Board claim of
alleged consistency with federal law. 1 Cal. 5" at 768.

(b) Requirement to Develop a Watershed Action Plan (“WAP”)

Section XI.B of the 2010 Permit contained detailed and multi-faceted requirements for the
content of a new document required under the 2010 Permit, the WAP. These requirements are
summarized in Claimants’ Narrative Statement at 40-41 and include, in Phase 2, to develop and
implement a hydromodification plan ("HMP”) to evaluate impacts of flow on stream segments. In
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response, the Water Boards quote at length from the 2010 Permit Fact Sheet on the merits of a
watershed-based approach (WB Comments at 39) but nothing in those findings states that the WAP
requirements were the only means by which the MEP standard could be achieved. Nothing cited
by the Water Boards supports their assertion that the WAP requirements of the 2010 Permit were
mandated by federal law.

The Water Boards (WB Comments at 40) also mention provisions of the WQMP developed
during the 2002 Permit term which concerned hydromodification and water quality impairments
of CWA Section 303(d) listed waterbodies. The Water Boards argue that requirements in 2010
Permit Section XI.B.3.a(v)(1-2) (AR 11640) to identify and delineate existing unarmored or soft-
armored stream channels that are vulnerable to hydromodification impacts from new development
or significant redevelopment projects and those on the Section 303(d) list “is a local and practical
next step to address impacts caused by hydromodification in accordance with the federal MEP
standard.” The focus of the Water Boards on these two isolated WQMP requirements, which in
any event were not part of the 2002 Permit, does not demonstrate that these requirements, or any
others in Section XI1.B of the 2010 Permit, were a federal mandate.

The requirement for an HMP to address standards of runoff flow for channel segments
already was determined by the court in Dept. of Finance Il to constitute a state mandate subject to
section 6 of article XI1IB of the California Constitution, and thus requiring a subvention of funds.
18 Cal.App.5" at 684-85.

(© Requirement to Review Permittee General Plans and Related
Documents to Eliminate Barriers to Implementation of LID
Principles and Hydromodification Requirements, with Changes in
Project Approval Process or Procedures to be reflected in the LIP

This provision, which requires review and if necessary modification of permittee planning
documents to eliminate barriers to LID principles and hydromodification requirements, is neither
explicitly nor expressly required by federal law or regulations, and the Water Boards (WB
Comments at 40) cite none. Instead, the Water Boards argue that the provision is “consistent with
U.S. EPA guidance” and “fulfills the minimum federal mandate of reducing pollutants to the
MEP.” Id.

As previously discussed, neither of these rationales constitutes a federal mandate. The
planning review requirement is a state mandate.

(d) General Requirements to Update the WQMP to include LID
Principles and Hydromodification Provisions

The 2010 Permit contained numerous requirements in Section XI, and specifically in
Section XL.E, relating to the need to incorporate LID and hydromodification provisions into new
development. These requirements are summarized in the Narrative Statement at 40-42. As with
other Section XI requirements at issue in the Joint Test Claim, the Water Boards cite no federal
law or regulation explicitly or expressly mandating them. Instead, they argue (WB Comments at
41-42) that the requirements are consistent with recommendations in the aforementioned EPA
Permit Guide and a National Research Council (a private non-governmental organization) report.
These recommendations are not mandates, as has been previously discussed. The Water Boards
also cite language in a preamble to a regulation governing so-called “Phase II” stormwater
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permittees, which is not applicable to Claimants. WB Comments at 42. There is no federal
mandate for the requirements of Section X1.3!

The Water Boards contend that “Claimants have not alleged that the consideration of the
physical impacts of flow have led to any requirements to go beyond those required to reduce
pollutants to the MEP.” WB Comments at 42. This assertion ignores the fact that it is the State,
not Claimants, which has the burden to show that the federal mandate exception applies to bar a
test claim. Dept. of Finance, 1 Cal. 5" at 769. Claimants have demonstrated that the mandates in
Section XI, including those related to L1D and hydromodification requirements, were discretionary
decisions by a state agency, the Santa Ana Water Board. That fact alone establishes the existence
of a state mandate. Dept. of Finance I1, 18 Cal.App.5™ at 682. Even if the Santa Ana Water Board
were to have made a specific finding in the record (which it did not) that the inclusion of LID and
hydromodification provisions met the MEP standard, that would not have meant that the provisions
were federally mandated. 1d. And, as has already been discussed, nowhere in the record has the
Santa Ana Water Board found that the particular LID and hydromodification provisions in Section
XI were the only means by which the MEP standard could be achieved.

The similar incorporation of LID principles into management plans was determined to be
a “state mandate subject to subvention” by the Court of Appeal in Dept. of Finance Il, 18
Cal.App.5" at 685. There, the court noted that nothing in the MS4 permit application regulations
“required the San Diego Regional Board to impose these specific requirements.” 1d.

There is another reason the hydromodification requirements are not federally mandated.
These requirements seek to regulate the volume of water being discharged from development
projects. The NPDES program, however, regulates the “discharge of pollutants,” not the flow or
volume of water. See 33 U.S.C. 8 1342(p)(3)(B)(iii) (municipal stormwater permits shall require
controls “to reduce the discharge of pollutants to the maximum extent practicable”). See also 33
U.S.C. § 1342(a)(1) (“The Administrator may, after opportunity for public hearing, issue a permit
for the discharge of any pollutant, or combination of pollutants™).

“Discharge of pollutants” is defined to be “the addition of any pollutant to navigable waters
from any point source . . ..” 33 U.S.C. § 1362(12).32 “Pollutant” is defined to mean “dredged
spoil, solid waste, incinerator residue, sewage, garbage, sewage sludge, munitions, chemical
wastes, biological materials, radioactive materials, heat, wrecked or discarded equipment, rock,
sand, cellar dirt and industrial, municipal, and agricultural waste discharged into water.” 33 U.S.C.
8 1362(6). The volume of water is not included in this definition. Moreover, under the CWA, the
Water Boards may not regulate flow as a surrogate for CWA-regulated pollutants. See Virginia
Dept. of Transp. v. EPA, Civil Action No. 1:12-CV-775 (U.S. District Court, E.D. Va.) (January
3, 2013) (slip op.)® (invalidating EPA TMDL which sought to regulate flow of water as a surrogate

31 The Water Boards also cite a Washington Pollution Control Hearings Board decision, which found that
a Washington State permit was required, under the federal MEP standard and Washington state law, that
the permit did not require LID at the parcel and subdivision level. WB Comments at 42. This out-of-state
administrative decision, made by a state body, is not precedent for the Commission, and, in any event, does
not establish the existence of a federal mandate.

32 Rebuttal Documents, Tab 2.

33 Rebuttal Documents, Tab 1.
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for pollutants such as sediment). Because volume of water is not subject to NPDES regulation,
the 2010 Permit’s hydromodification requirements are not derived from federal law.

(e Requirement to Submit Revised WQMP to Incorporate New Permit
Elements

Section XI.E.9 of the 2010 Permit required the permittees, including Claimants, to submit
the updated WQMP Guidance and Template to the Santa Ana Water Board executive officer for
review and approval, as well as to submit project-specific analysis of LID BMP feasibility. The
Water Boards cite no federal law or regulation explicitly or expressly requiring these steps.

The Water Boards argue that “it is entirely appropriate and practicable” to require that the
permittees update the WQMP. WB Comments at 42. With respect, what may be “entirely
appropriate and practicable” is not the issue before the Commission. That issue is whether these
requirements, and all the requirements of the 2010 Permit at issue in this Joint Test Claim, are
federally mandated. The Water Boards cite no evidence to support their claim that revisions of
the WQMP are necessary “so that the Permit can meet the minimum federal MEP standard.” 1d.
For the reasons previously discussed relating to the determination of what constitutes MEP and
how that must be documented in findings, the Water Boards have not shown that this requirement
is a federal mandate.

U] Requirement to Develop and Implement Standard Design and Post
Development BMPs Guidance for Street, Road, Highway and
Freeway Improvement Projects

Section XI.F of the 2010 Permit contained requirements for the design of roads and streets.
The Water Boards assert that the permittees proposed these requirements during the 2010 Permit
adoption process. WB Comments at 43. While the Water Boards are correct that the permittees
suggested some aspects of Section XI.F, other provisions, including the requirement to submit the
guidance to the Santa Ana Water Board Executive Officer and to meet performance standards for
site design/LID BMPs, source control and treatment control BMPs, as well as hydrologic
constituents of concern criteria, were imposed by the Santa Ana Water Board. The Board also
imposed the requirement to incorporate principles contained in US EPA “Green Streets” guidance.
Compare Section XI.F with comments of San Bernardino County Flood Control District,
September 9, 2009, Attachment I-C at 25 (AR 9491). Again, the Water Boards provide no citation
to any federal law or regulations suggesting that additional requirements are mandated by federal
law or regulation.

(9) Requirement to Maintain Database to Track Operation and
Maintenance of Structural Post-Construction BMPs, and to Inspect
Post-Construction BMPs

Section X1.K.2 of the 2010 Permit required that permittees, including Claimants, develop
a database to track operation and maintenance of post-construction BMPs, with specified
requirements as to the content of the database. In addition, Section XI.1.2 required permittees to
inspect post-construction BMPs prior to the rainy season within three years after project
completion and every three years thereafter, and to verify through visual observation that the BMPs
are properly maintained, operated and functional. The results of the inspections and a copy of the
database are required to be submitted with the permittees’ annual reports.
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In support of the argument that these requirements were federally mandated, the Water
Boards cite 40 C.F.R. § 122.26(d)(iv)(A)(1), which requires in the permit application a
“description of maintenance activities and a maintenance schedule for structural controls.” WB
Comments at 43. This regulation does not, however, explicitly or expressly require the database
or inspection requirements set forth in Section XI.1 or K of the 2010 Permit at issue in this Joint
Test Claim. See also Dept. of Finance 11, 18 Cal.App.5™ at 684-89 (finding that various regulations
set forth in 40 C.F.R. § 122.26(d)(2) did not support the specific requirements in the San Diego
County MS4 permit).

The Water Boards also again cite the EPA Permit Guide and a model stormwater ordinance
developed by US EPA in support of their contention that the Section XI requirements are
“consistent” with that guidance. WB Comments at 43-44. Neither the Permit Guide nor the model
ordinance constitute law or regulation, and for the reasons set forth above, do not constitute federal
authority sufficient to establish a mandate.

Indeed, the requirement to inspect BMPs on private developments in the 2010 Permit is
similar to the requirement to inspect commercial, industrial and construction sites that was at issue
in Dept. of Finance. There, the Supreme Court noted that “neither the CWA’s ‘maximum extent
practicable’ provision nor the EPA regulations on which the State relies expressly required the
Operators to inspect these particular facilities or construction sites.” 1 Cal. 5 at 770. The Court
also rejected the argument that the inspection requirements were federally mandated because the
CWA required the Los Angeles Water Board to impose permit controls to the MEP and that EPA
regulations contemplated that some kind of inspections would be required. The Supreme Court
found that while “the EPA regulations contemplated some form of inspections, however, does not
mean that federal law required the scope and detail of inspections required by the Permit
conditions.” 1d. at 771.

The same rule applies here. Nothing in the MEP standard or the federal regulations cited
by the Water Boards requires the BMP database and tracking program set forth in the 2010 Permit.
This program imposes requirements that exceed federal law. See Long Beach Unified School Dist.,
25 Cal.App.39 at 173.

The BMP maintenance tracking program is a state mandate for another reason. As
discussed in Section I.C.2 above, the Porter-Cologne Act regulates discharges of waste to waters
of the state. Under Porter-Cologne, water boards are obliged to control such discharges from all
dischargers, including any private property developments subject to the BMP maintenance
tracking program. Water Code 8§88 13260 and 13263. Under Porter-Cologne, it is the regional
boards’ obligation to track and verify these private discharges and private BMPs. The Santa Ana
Water Board could have performed this task itself. When the Santa Ana Water Board freely chose
to shift this obligation onto the Claimants, it created a state mandate. Hayes, supra, 11 Cal.App.4™"
at 1594.

(h) MRP Provisions

Section 1V.B.4 of the 2010 Permit MRP required permittees, including Claimants, as part
of the development and implementation of a HMP as part of the WAP, to include protocols for
ongoing monitoring to assess drainage channels deemed most susceptible to degradation and to
assess the effectiveness in preventing or reducing hydromodification impacts and models to predict
the effects of urbanization. Section V.B.2 of the MRP required the District, as principal permittee
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under the 2010 Permit, to continue to participate in data collection and monitoring as part of a
regional study of site design/LID BMPs in Southern California.

The Water Boards again contend that these requirements are “consistent” with the EPA
Permit Guide (WB Comments at 44-45) and further that the “Santa Ana Water Board found that
they were necessary to meet the federal MEP standard and implement federal regulations. As
such, they do not represent a true choice and do not constitute an unfunded state mandate.” WB
Comments at 45.

As previously discussed, the findings of the Santa Ana Water Board are not entitled to
deference because their findings were mere boilerplate language, not rooted to any evidence in the
record. The MRP provisions in the 2010 Permit which are at issue in the Joint Test Claim represent
the discretionary act of the Water Board and such are state, not federal, mandates. Dept. of
Finance, 1 Cal. 5" at 767-68. And, similar MRP provisions in the 2007 San Diego County MS4
permit were determined to be state mandates subject to a subvention of funds. Dept. of Finance I,
18 Cal.App.5'" at 684-85.

2. The New Development and Significant Redevelopment Requirements in
2010 Permit Were New Programs and/or Required a Higher Level of
Service

The Water Boards, while admitting that the new development and significant
redevelopment provisions of the 2010 Permit are “enhanced” from those in the 2002 Permit,
contend that “the federal standards underpinning the [2010] Permit have remained constant.” WB
Comments at 45. The Water Boards conclude that these provisions have been included “to better
align the Permit with these federal requirements.” 1d. This argument, which has been made
throughout the WB Comments, has been rejected by the Commission. See discussion in Section
I.B.2, above.

The Water Boards do not dispute that the provisions in Section XI and relevant portions of
the MRP of the 2010 Permit are new and are not reflected in the earlier 2002 Permit. They do not
dispute that these provisions require more of the municipalities subject to them in terms of
governmental functions. Under governing case law, these facts establish that they represent a new
program and/or higher level of service.

. Public Education and Outreach Requirements

Section XII.A of the 2010 Permit required permittees, including Claimants, to annually
review their public education and outreach efforts and revise those efforts to adapt to needs
identified in the annual reassessment.

1. The Requirements of Section XII.A of the 2010 Permit Were Not Federally
Mandated

The Water Boards, in asserting that the requirements of Section XII.A were necessary to
implement federal law, again cite the MEP requirement previously discussed above. WB
Comments at 45. That argument can, however, be reduced to, “the Santa Ana Water Board can
use its discretion to determine what constitutes MEP.” As the Supreme Court in Dept. of Finance
and the Court of Appeal in Dept. of Finance Il have held, having the free choice to exercise that
discretion means that the mandate is state, not federal. 1 Cal. 5" at 767-68; 18 Cal.App.5™ at 682.
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The Water Boards also make a combined MEP and regulatory requirement argument, citing
two regulations identified in the 2010 Permit Fact Sheet, 40 C.F.R. § 122.26(d)(2)(iv)** and 40
C.F.R. §122.26(d)(2)(iv)(B)(6), and arguing that because the MEP standard “requires an iterative
implementation approach,” the requirements of Section XII.A were consistent with that approach.
WB Comments at 45-46. This argument, however, does not survive application of the holdings of
Dept. of Finance and Dept. of Finance Il to the Santa Ana Water Board’s discretionary act in
determining what constitutes MEP. It is that discretion, combined with the lack of any requirement
in the cited regulations for the assessment requirements in 2010 Permit Section XII.A, which make
those requirements a state mandate. Moreover, neither of the two cited regulations provides
explicit or express requirements for the mandates contained in Section XII.A.

In fact, Dept. of Finance Il specifically examined a somewhat similar requirement in the
2007 San Diego County MS4 permit, which required an annual assessment of various components
of the storm water management program. 18 Cal.App.5™" at 687-88. There, the State also cited 40
C.F.R. 8122.26(d)(2)(v) as well as 40 C.F.R. § 122.42(c) as mandating the assessment. The court
found that the specific requirements of the San Diego County permit went beyond the requirements
of those regulations, and that the San Diego Water Board “exercised its discretion” to impose the
permit requirements. 18 Cal.App.5" at 688. Here, too, the Santa Ana Water Board, by requiring
assessment of the public education and outreach program (which was not expressly or explicitly
required by the two regulations cited in the 2010 Permit Fact Sheet or 40 C.F.R. § 122.42(c)),
exercised its discretion and was not mandated by federal law to impose the assessment
requirements.®

The Water Boards again cite the Tetra Tech PERS, which suggested various enhancements
in the stormwater programs of the County and the Cities of Fontana and Redlands. As discussed
above, the audits do not reflect federal law or regulation, but rather the evaluation of a private
contractor hired by US EPA. The Water Boards argue that the “recommendations” carry the
weight of US EPA. WB Comments at 46. “Recommendations” are not requirements. They do
not bear the force of law. In fact, as noted above, the Tetra Tech PERS state that they are “not a
formal finding of violation” and nowhere state that the audited stormwater programs were in
violation of the CWA. The Tetra Tech PERs cannot be used to establish a federal mandate.

Finally, as set forth in the Ashby Declaration, none of the U.S. EPA-issued MS4 permits
cited by the Water Boards contain requirements such as those in 2010 Permit Section XII.A.
Again, this fact undermines the argument that those requirements are federally mandated. Dept.
of Finance, 1 Cal. 5" at 772.

2. The Requirements of Section XII.A in the 2010 Permit Were a New
Program and/or Required a Higher Level of Service

As is the case with other requirements of the 2010 Permit at issue in this Joint Test Claim,
the requirements of Section XII.A were a new program, in that they required the permittees,
including Claimants, to undertake steps not required in the previous 2002 Permit and to perform

3 Erroneously identified in the Fact Sheet as “40 CFR 122.26(d)(iv).”

% The Water Boards again cite the EPA Permit Guide, arguing that the requirements of Section XI1.D are
“consistent” with what the Guide “recommends.” WB Comments at 46. For the reasons previously
discussed, the EPA Permit Guide provides no basis in fact or law for the Commission to determine that the
Guide’s recommendations represent a federal mandate.
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governmental services at a higher level of service. See County of Los Angeles, supra, 110 Cal. 4"
at 1189; San Diego Unified School Dist., supra, 33 Cal. 4" at 877.

The Water Boards again argue (WB Comments at 46) that these requirements did not
constitute a new program or higher level of service because “the federal standards underpinning
the Permit have remained constant.” This argument has been previously addressed by the
Commission and in these Rebuttal Comments and is not further addressed here. And, it is not the
“federal standards” which set the standard for a state or federal mandate — it is the particular way
in which the state agency, here the Santa Ana Water Board, implemented, through its discretion,
requirements intended to address those federal standards. See San Diego County SOD at 53-54
(even though previous MS4 permit required adoption of Model Standard Urban Storm Water
Mitigation Plan (“SUSMP”) and local SUSMPs, requirement in succeeding permit to submit an
Model SUSMP with specific Low Impact Development BMP requirements constituted a new
program or higher level of service).

J. Requirements Regarding Permittee Facilities

Relevant provisions of Section XIII of the 2010 Permit required the permittees, including
Claimants, to inventory their fixed facilities, field operations and drainage facilities, to inspect
those facilities on an annual basis, to annually evaluate the inspection and cleanout frequency of
drainage facilities, including catch basins, and to annually evaluate information provided to field
staff during maintenance activities to direct public outreach efforts and determine the need for
revisions to maintenance procedures or schedules.

1. The Requirements of Section XIII of the 2010 Permit Were Not Federally
Mandated

The Water Boards argue that the Santa Ana Water Board found that the requirements of
Section X111 of the 2010 Permit were necessary to implement “applicable federal law and, as such,
the board is entitled to deference in making this determination.” WB Comments at 49. Such a
conclusion is unsupported by the law or the facts.

First, the stormwater regulations cited by the Water Boards in their comments, 40 C.F.R.
8§ 122.26(d)(2)(iv)(A) and (C), neither explicitly nor expressly require the specific mandates in
2010 Permit Section X111 which are at issue in this Joint Test Claim. The first regulation, relating
to the management program that must accompany an application for an MS4 permit, nowhere
requires the specific inventory, inspection and recording of those results in a database (Section
XI1I.A); the annual evaluation of the inspection and cleanout frequency of drainage facilities,
including catch basins, based on specified factors, to revise inspection and cleanout schedules and
frequency, justify any proposed cleanout frequency of less than once per year, and include this
evaluation in the annual report (Section XIILE); and, the annual evaluation of information
provided to permittee field staff during maintenance to direct public outreach efforts and determine
the need for revision of existing maintenance procedures or schedules, with the results being
provided in the annual report (Section XI11.1).%

% Both the Water Boards (WB Comments at 47) and the 2010 Permit Fact Sheet (Fact Sheet at 34-35) (AR
11747-48) state that “40 C.F.R. § 122.26(d)(iv(A)” requires permittees “to ensure that public agency
activities and facilities do not cause or contribute to violations of water quality standards in receiving
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With respect to municipal facilities, 40 C.F.R. § 122.26(d)(2)(iv)(A) requires only “a
description of practices for operating and maintaining public streets, roads and highways,” a
description of procedures to assure that flood management projects “assess the impacts on the
water quality of receiving water bodies” and that “existing structural flood control devices have
been evaluated to determine if retrofitting the device to provide additional pollutant removal from
storm water is feasible,” a description of a program to monitor pollutants in runoffs from municipal
landfills or other waste treatment facilities, including identifying priorities and procedures for
inspections and control measures for such discharges, and a program to reduce to the MEP
pollutants in MS4 discharges from the application of pesticides, herbicides and fertilizer, including
for application at public right-of-ways and at municipal facilities.

The only inspection requirement relate to “operating or closed municipal landfills or other
treatment, storage or disposal facilities for municipal waste.” 40 C.F.R. § 122.26(d)(2)(iv)(A)(5).
Of the 15 categories of municipal facilities that must be inspected under 2010 Permit Section
VIILA, only three, solid waste transfer facilities, land application sites and household hazardous
waste collection facilities, arguably come under the purview of types of municipal “treatment,
storage or disposal facilities” mentioned in the regulation. And, the regulation specifies no
inspection frequency or any other requirements relating to such facilities.

The second regulation cited by the Water Boards, 40 C.F.R. § 122.26(d)(2)(iv)(C),
similarly contains no express or explicit requirement for the specific inspection and program
requirements of Section XIII. It requires, inter alia, the identification of priorities and procedures
for discharges from “municipal landfills” and “hazardous waste treatment, disposal and recovery
facilities,” neither of which fit the categories of facilities in Section XIII.A. The regulations, unlike
Section XIII, do not specify inspection frequency.

Second, the Water Boards cite excerpts from the EPA Permit Guide (WB Comments at 47-
48) as support for the requirements of Section XIII, stating that “the board included the challenged
provisions as recommended by U.S. EPA and as required by federal law and regulations.” WB
Comments at 48. As previously discussed, the EPA cautioned that the EPA Permit Guide was not
“a regulation itself” and thus did not “impose legally binding requirements on EPA, state,
territories, authorized tribes, local governments, watershed organizations, or the public.” Given
that neither the regulations nor the EPA Permit Guide legally mandated the specific requirements
of Section XIII, the Santa Ana Water Board was exercising its discretion to impose those
requirements.

Third, as also has been previously discussed, there is nothing in the record to indicate that
the Santa Ana Water Board found that the provisions of Section XIII of the 2010 Permit were the

waters.” This is not correct. The regulation, correctly cited as 40 C.F.R. § 122.26(d)(2)(iv)(A), does not
contain the “cause or contribute” language, which in fact is a State-imposed receiving water limitation
requirement, untethered to any federal regulation. See State Board Order WQ 2016-0075 at 11. The
regulation instead only requires that the management program set forth in Subsection (A) describe
“structural and source control measures to reduce pollutants from runoff from commercial and residential
areas that are discharges from the [MS4] that are to be implemented during the life of the permit,
accompanied with an estimate of the expected reduction of pollutant loads and a proposed schedule for
implementing such controls.”

-44 -



REBUTTAL COMMENTS OF JOINT TEST CLAIMANTS, 10-TC-10

only way by which the MEP standard could be attained. Thus, under Dept. of Finance, no
deference is owed to the Water Board on that issue. 1 Cal. 51 at 768.

Fourth, as set forth in the Ashby Declaration, none of the U.S. EPA-issued MS4 permits
cited by the Water Boards contained all of the requirements in Section XIII. The Albuquerque,
District of Columbia, Boston, Worcester and Joint Base Lewis-McChord MS4 permits do not
contain any of such requirements. Ashby Dec., 1 17. The Boise permit contains requirements to
inventory and inspect municipal facilities, but these requirements apply only to storm drain
infrastructure, street road maintenance and permittee-owned facilities. Id. In addition, the Boise
permit does not require an annual evaluation and possible revision of cleanout frequencies or
maintenance procedures.

For all these reasons, no deference should be afforded the Santa Ana Water Board on the
question of whether the requirements of Section XIII were federally mandated. Under the
governing law, the inclusion of those provisions in the 2010 Permit was a discretionary act of the
Santa Ana Water Board, which made them state mandates. Dept. of Finance, 1 Cal. 5" at 767-68;
Dept. of Finance 11 at 682.

2. The Requirements of Section XI11 of the 2010 Permit Were a New Program
and/or Required a Higher Level of Service

The Water Boards acknowledge that while Section X111 of the 2010 Permit “enhances” the
public facility provisions of the previous 2002 Permit “by requiring inventory and inspection of
the Permittees’ fixed facilities, field operations, and drainage facilities on an annual basis, annual
programmatic review and, if necessary, revisions to the program,” this enhancement did not
constitute a new program or higher level of service because “the federal standards underpinning
the [2010] Permit have remained constant.” WB Comments at 49. This is the same argument
rejected by the Commission in the San Diego County SOD (see discussion in Section 1.C.2 above).
As the Commission found, if the Water Boards’ position were correct, no new provision in an MS4
permit could ever constitute a “new program.”

As the Water Boards acknowledge (WB Comments at 49), Section XIII of the 2010 Permit
included a number of new requirements not found in the 2002 Permit. Moreover, even with respect
to the evaluation of drainage facilities, which the Water Boards contend was in Section XIV.9 of
the 2002 Permit (AR 1757), the requirements of Section XIII.E went beyond those of the 2002
Permit. Inthe 2002 Permit, the Santa Ana Water Board only required that the inspection frequency
“be evaluated annually.” 2002 Permit, Section XIV.9. The 2010 Permit required that this
evaluation include consideration of a number of factors, and must be based on a “prioritized list of
drainage facilities considering specified factors.®” Even with respect to the drainage facility
inspection requirements, the requirements of Section XIII of the 2010 Permit represent new
programs and/or a higher level of service.

K. Training Requirements

Section XV1 of the 2010 Permit set forth detailed and prescriptive requirements for both
the District as “Principal Permittee” and each other permittee, including Claimants. These
specified new and upgraded requirements relating to the subject matter of the training, updating to

3" Compare 2010 Permit, Section XI11.E (AR 11611) with 2002 Permit, Section XIV.9 (AR 1757).
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reflect new or revised program elements, including training on new programs required by the 2010
Permit, curriculum content, definition of required competencies, post-training testing, training of
municipal contractors and prior notification to Santa Ana Water Board staff regarding training
events. See Narrative Statement at 47-48.

1. The Training Requirements in Section XVI Were Not Federally Mandated

In their comments, the Water Boards reprise the argument they make elsewnhere, that the
MEP standard is “flexible” and “iterative” and that successive permits “require greater levels of
specificity over time in defining what constitutes MEP.” WB Comments at 49. This argument,
again, ignores the fact that, absent an explicit or express requirement of federal law, it is an exercise
of a regional board’s discretion in determining whether a permit requirement meets MEP in the
first place that constitutes a state mandate. Dept. of Finance, 1 Cal. 5" at 767-68; Dept. of Finance
1, 18 Cal.App.5™ at 682. Again, nowhere in the 2010 Permit was there any determination by the
Santa Ana Water Board that the specific training requirements in Section XV represented the only
means by which the MEP standard could be attained, the test for determining whether deference
to the Board is appropriate. 1 Cal. 5™ at 768.

Without specific citation to the record, the Water Boards contend further that although “the
2010 Permit contains a more refined level of specificity, the training requirements in the 2010
Permit are not much different than those in the 2002 Permit.” WB Comments at 50. This
contention can be disproved, however, by comparing the specific and detailed training
requirements in Section XVI of the 2010 Permit with the training requirements in the 2002
Permit.®® The 2002 Permit training requirements lack, among other things:

B Requirements to update the existing training program to address the development of
the LID program, a revised WQMP, and the establishments of LIPs for each permittee;

B Requirements for training schedules, curriculum content and the preparation of defined
expertise and competencies for storm water managers, inspectors, maintenance staff,
WQMP review and approval staff, public works employees, community planners,
CEQA documentation preparers and reviewers and municipal contractors working on
permittee projects;

B Requirements for the specific content for the curriculum, including the LIP, LID
principles and hydrologic conditions of concern, the CASQA Construction Stormwater
Guidance Manual, an enforcement response manual and an illicit discharge/illegal
connection training program;

B Requirements for testing at the end of training and providing evidence that contractors
who perform municipal operations have received the same level of training as
municipal employees; and

B Requirements for training of public employees and interested consultants as to the
requirements of the 2010 Permit related to new development and significant re-

3 Compare 2010 Permit Section XVI.A-H. (AR 11663-64) with 2002 Permit Section VI1I1.6 (AR 1743)
(construction sites), 1X.9 (AR 1745) and X.10 (AR 1745) (identical provisions relating to industrial and
commercial facilities) and XIV.6 (AR 1757) (training of public agency staff).
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development and 401 certifications, and model CEQA review for preparation of
environmental documentation.3®

These additional and specific requirements are not a mere refinement of those in the 2002
Permit. And, they reflect the Santa Ana Water Board’s discretion to include them, which
constitutes a state mandate. Dept. of Finance, 1 Cal. 5" at 767-68; Dept. of Finance Il, 18
Cal.App.5" at 682.

In addition, none of the U.S. EPA-issued MS4 permits cited by the Water Boards contain
training requirements on all the topics required by 2010 Permit Section XVI, and no such permit
contains the schedule called for by the 2010 Permit. Ashby Dec., 1 18.

2. The Requirements in Section XVI Were a New Program and/or
Required a Higher Level of Service

The Water Boards argue that the Section X VI provisions “are continuations, refinements,
and enhancements of substantially similar provisions” in the 2002 Permit and thus do not “create
new programs or higher levels of service.”” WB Comments at 50. As shown above, however,
Section XVI of the 2010 Permit imposed new requirements not found in the 2002 Permit and with
respect to certain existing training programs, a higher level of service by governmental agencies
performing uniquely governmental functions (stormwater pollution control, land use planning and
maintenance of municipal properties). Section XVI thus constitutes a new program and/or
requirement for a higher level of service. See County of Los Angeles, supra, 110 Cal. 4" at 1189;
San Diego Unified School Dist., supra, 33 Cal. 4" at 877.

L. Requirements Regarding Reporting of Non-Compliant Facilities

Section XVII.D of the 2010 Permit required permittees, including Claimants, to follow
specified new procedures with respect to the response to facilities operating without a statewide
general industrial or construction permit or which may be required to obtain a certification under
Section 401 of the CWA.

1. The Requirements of Section XVI1.D of the 2010 Permit Were Not
Federally Mandated

The Water Boards (WB Comments at 50) mention 40 C.F.R. § 122.26(d)(2)(i), another of
the MS4 permit application regulations, as apparent negative authority for the reporting
requirements of Section XVII.D. This regulation requires that the permittee demonstrate that it
has “adequate legal authority” to, among other things, enforce local ordinances concerning
stormwater. Because these requirements relate to local ordinances, and local agencies cannot
enforce the requirement to obtain 401 certification or statewide general permits, the Water Boards
argue that it is a “logical action” for permittees to notify the Water Boards of such failings. Again,
a “logical action” does not translate into a federal mandate. The Water Boards mention no specific
federal or regulation which explicitly or expressly requires the inclusion of Section XVII1.D in the
2010 Permit. This fact alone confirms that the provisions were mandated by the state. Dept. of
Finance, 1 Cal. 5" at 767-68; Dept. of Finance 11, 18 Cal.App.5™" at 682.

392010 Permit Section XV (AR 11663-64).
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The Water Boards again cite the EPA Permit Guide (WB Comments at 50, n.265) but, for
the reasons already discussed, the Guide expressly is not a source of any federal mandate and the
Water Boards’ assertion that the Section XVIL.D requirement “is consistent with federal guidance”
is not relevant to the issue of a whether a federal mandate has been created.

Additionally, none of the U.S. EPA-issued MS4 permits cited by the Water Boards contain
all of the requirements set forth in 2010 Permit Section XVII.D. The permits for Albuquerque,
Boston and Worcester contain no such reporting requirements. Ashby Dec., 1 19. The Boise,
District of Columbia and Joint Base Lewis-McChord permits require permittees only to report
concerning construction sites, not industrial sites or sites requiring a Section 401 certification. 1d.
None of these three permits require the permittee to deem the sites to be in significant non-
compliance. Id.

2. Section XVII.D of the 2010 Permit Was a New Program and/or Required a
Higher Level of Service

The Water Boards argue (WB Comments at 51) that verification of coverage under general
permits for construction and industrial facilities was not a new program or higher level of service
because it was “consistent” with elements of the 2006 MSWMP. Claimants have several
responses. First, the 2002 Permit did not mandate reporting to the Santa Ana Water Board of the
absence of general permit, a Section 401 certification or the specific items required to be in the
report that are set forth in Section XVII.D of the 2010 Permit. Second, the MSWMP also did not
require all of the items set forth Section XVII.D, including the specific content of the report to be
made to the Water Board, the 14-day deadline or the requirement relating to 401 certifications.
These differences are evident in a comparison of the sections of the MSWMP cited by the Water
Boards and Section XVII.D. WB Comments at 51 and nn. 268 and 269.

Section XVII.D imposed new requirements not contained in the previous permit and
required a higher level of government service (with regard to the level of review and content of
reporting). See County of Los Angeles, supra, 110 Cal. 4" at 1189; San Diego Unified School
Dist., supra, 33 Cal. 4" at 877.

M. Requirements for Program Management Assessment

Section XVI1I1.B.3 of the 2010 Permit contained a requirement, not found in the previous
2002 Permit, that permittees, including Claimants, assess program effectiveness in their MSWMPs
on an area-wide and jurisdictional basis, using permit-specified guidance.

1. The Program Management Assessment Requirements in the 2010 Permit
Were Not Federally Mandated

The Water Boards (WB Comments at 52) again argue that the requirements of Section
XVIIL.B.3 were “necessary to implement the federal MEP standard,” that the requirements were
“consistent” with the EPA Permit Guide, and that there were recommendations for “more robust
program assessment” in the Tetra Tech PERs. As Claimants have previously pointed out, none of
these arguments establishes that the requirements of Section XVIII.B.3 were expressly or
explicitly required by federal law or regulation. And, neither recommendations in the EPA Permit
Guide nor the contractor audits impose binding requirements of federal law.
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Additionally, the requirement for permit program assessment in an MS4 permit has already
been determined to be a state mandate. In Dept. of Finance Il, the court found that the San Diego
Water Board “exercised its discretion to mandate how and to what degree of specificity” in the
assessments required of the water quality programs in the 2007 San Diego County MS4 permit.
18 Cal.App.5™ at 688. The assessment provisions in the San Diego County permit, like those in
Section XVI11.B.3 and Section VII.E.4 of the MRP, required assessment of program effectiveness
on both local and watershed levels and use of outcome levels for the assessment. Id. The Court
of Appeal there found that such requirements were state mandates requiring a subvention of funds.
Id.

Also, none of the U.S. EPA-issued MS4 permits cited by the Water Boards contained a
requirement for an evaluation of program effectiveness on an area-wide basis, as does the program
assessment requirements of the 2010 Permit. Ashby Dec., 1 20.

The Santa Ana Water Board’s exercise of its discretion to require the area-wide and
jurisdiction-wide assessment in Section XVI1II.B.3, as well as the companion requirements of
Section VII.E.4 of the 2010 Permit MRP, also constituted a state mandate.

2. The Program Management Assessment Requirements in the 2010 Permit
Were a New Program and/or Required a Higher Level of Service

The requirements of 2010 Permit Section XVI11.B.3 and those in MRP Section VII.E .4,
were additional to those in the 2002 Permit and its MRP. First, nothing in the 2002 Permit required
an assessment based on a jurisdictional basis. This is a distinct requirement from those for an
areawide assessment, and required the assemblage of monitoring and other data from each
permittee. Second, nothing in the 2002 Permit required assessment of “each program element,”
using “measureable target outcomes,” such as those in the CASQA Guidance cited in Section
XVIII.B.3. These new requirements constitute a new program and/or the mandate for a higher
level of service in the performance of a governmental function. See County of Los Angeles, supra,
110 Cal. 4" at 1189; San Diego Unified School Dist., supra, 33 Cal. 4" at 877,

I1l. REBUTTAL TO COMMENTS OF DEPARTMENT OF FINANCE AND TO
COMMENTS OF WATER BOARDS ON FEE AUTHORITY (FUNDING
REBUTTAL COMMENTY)

A. Claimants Do Not Have Authority to Levy Service Charges, Fees or
Assessments to Fund the Mandated Programs

Test claimants are not entitled to reimbursement if they have the authority to levy service
charges, fees or assessments sufficient to pay for the mandated program or increased level of
service. Govt. Code § 17556(d). Like the exception for federal mandates set forth in Govt. Code
8 17556(c), the State bears the burden of proving that Claimants have this authority. As the
Supreme Court said with respect to the federal mandate exception, “the State must explain why”
the Claimants can assess service charges, fees or assessments to pay for the mandates set forth
above. Dept. of Finance, 1 Cal. 5" at 769.

The Water Boards and the DOF have not met this burden. The Water Boards’ chief
contention is that Claimants can levy fees to pay for the 13 programs at issue in this Joint Test
Claim. WB Comments at 19-20. DOF’s chief contention, also raised by the Water Boards, is that
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the fact that Claimants must seek voter approval pursuant to Proposition 218, articles Xl11l C and
D of the California Constitution, to assess a fee or tax does not mean that they do not have authority
to do so within the meaning of Govt. Code § 17556(d). DOF Comments at 1-2.

Neither of these contentions meets the State’s burden of explaining why Claimants can
assess charges, fees or assessments to fund the mandates in this Joint Test Claim. First, under
article X1l C of the California Constitution, when providing services or conferring benefits,
Claimants cannot assess a fee that covers more than the reasonable cost of providing the benefit,
privilege, service or product. Additionally, the manner in which those costs are allocated to a
payor must bear a fair and reasonable relationship to the payor’s burdens or benefits received from
the governmental activity. In this regard, when assessing a fee, Claimants bear the burden of
proving by a preponderance of the evidence that the amount is no more than necessary to cover
the reasonable costs of the governmental activity, and that the manner in which those costs are
allocated to a payor bear a fair or reasonable relationship to the payor's burdens on, or benefits
received from, the governmental activity. Cal. Const., article XIII C § 1(e). Otherwise the fee
would be considered a tax subject to the requirements of article XIII C of the California
Constitution. Cal. Const., article X111 C § 1(e). See Jacks v. City of Santa Barbara (2017) 3 Cal.
5t 248, 261.40

The mandates at issue in this Joint Test Claim are not the types of programs for which the
Claimants can assess a fee. Requirements to develop and implement LIPs, to evaluate non-
stormwater discharges, to incorporate and implement TMDL implementation requirements, to
adopt and implement municipal ordinances to address bacteria sources, to investigate and track
illicit connections/illicit discharges, to create a septic system database, to inspect facilities (to the
extent such requirements cannot be recovered by fees, or are already subject to fees, see discussion
below), to develop and implement programs covering new development and significant
redevelopment, to review and assess public education and outreach requirements, to inventory and
inspect public facilities, operations and drainage facilities, to update municipal training programs,
to notify the Santa Ana Water Board of facilities operating without a proper permit and to assess
the effectiveness of local government stormwater management plans, are programs intended to
improve the overall water quality in the Santa Ana River watershed, which benefits all persons
within the jurisdiction. It is not possible to identify benefits that any individual resident, business
or property owner within the jurisdiction would be receiving that is distinct from benefits that all
other persons within the jurisdiction are receiving.

Likewise, 2010 Permit requirements that apply to Claimants’ own activities as municipal
governments address requirements imposed on Claimants themselves. Again, there is no
individual resident, business or property owner upon whom a fee can be assessed to pay for these
requirements. These new development requirements includes LID, hydromodification costs and
construction costs incurred in conjunction with municipal projects. See Narrative Statement at 37-
43. Nor are these costs voluntarily incurred.

Similarly, Claimants would have difficulty assessing a fee for inspection of industrial or
construction sites, at least to the extent those sites hold general industrial or general construction
stormwater permits for which the State Board already assesses a fee to pay for inspections and

40 Rebuttal Documents, Tab 1.
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where the state has not itself inspected the facilities. This issue is relevant to the mandate in the
2010 Permit for inspection of industrial and commercial facilities (see Section I1.G above). The
State assesses a fee for these inspections, pursuant to Water Code § 13260(d)(2)(B).

Second, any assessment would be considered to be a “special tax,” and, as such, could not
be imposed without a vote of the electorate. Under the Constitution, a tax is defined to be “any
levy, charge, or exaction of any kind imposed by a local government . . . .” Cal. Const., article
X C, § 1(e). A “special tax” is defined to be “any tax imposed for specific purposes, including
a tax imposed for specific purposes, which is placed into a general fund.” 1d., article XI11 C 8 1(d).
Under the Constitution, “No local government may impose, extend, or increase any special tax
unless and until that tax is submitted to the electorate and approved by a two-thirds vote.” Cal.
Const., article XI1I C § 2(d).

Acrticle XI1I C, section 1(e), sets forth certain charges that are excepted from the definition
of atax. Those exceptions are:

1) A charge imposed for a specific benefit conferred or privilege granted directly to the payor
that is not provided to those not charged, and which does not exceed the reasonable costs to the
local government of conferring the benefit or granting the privilege.

2 A charge imposed for a specific government service or product provided directly to the
payor that is not provided to those not charged, and which does not exceed the reasonable costs to
the local government of providing the service or product.

3) A charge imposed for the reasonable regulatory costs to a local government for issuing
licenses and permits, performing investigations, inspections, and audits, enforcing agricultural
marketing orders, and the administrative enforcement and adjudication thereof.

4) A charge imposed for entrance to or use of local government property, or the purchase,
rental, or lease of local government property.

(5) A fine, penalty, or other monetary charge imposed by the judicial branch of government or
a local government, as a result of a violation of law.

(6) A charge imposed as a condition of property development.

(7 Assessments and property-related fees imposed in accordance with the provisions of
Article X111 D.

Cal. Const., article XI1I C § 1(e).

None of these exceptions applies here. As discussed above, any fee or assessment to pay
to develop and implement LIPs, to evaluate non-stormwater discharges, to incorporate and
implement TMDL implementation requirements, to adopt and implement municipal ordinances to
address bacteria sources, to investigate and track illicit connections/illicit discharges, to create a
septic system database, to inspect facilities (to the extent such requirements cannot be recovered
by fees, or are already subject to fees), to develop and implement programs covering new
development, to review and assess public education and outreach requirements, to inventory and
inspect public facilities, operations and drainage facilities, to update municipal training programs,
to notify the Santa Ana Water Board of facilities operating without a proper permit or to assess the
effectiveness of local government stormwater management plans, would be a fee or assessment to
pay for the costs of a general program, not one directed towards a specific benefit, privilege,
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service or product. As for the other mandates, such as discharges from commercial, industrial or
construction sites, the State is already regulating or has the authority to regulate those activities.

Article XIII D of the California Constitution also restricts the Claimants’ ability to assess
property-related fees. Under article XIII D, section 3(a), no tax, assessment, fee, or charge shall
be assessed by any agency upon any parcel of property or upon any person as an incident of
property ownership, unless it is for “property-related services”* or certain other exceptions, except
upon a two-thirds vote of the electorate. Under article XIII D, section 6(c), except for fees or
charges for sewer, water, and refuse collection services, no property related fee or charge shall be
imposed unless approved by a majority vote of property owners of the property subject to the fee
or charge or by two-thirds vote of the electorate residing the affected area. In Howard Jarvis
Taxpayers Association v. City of Salinas (2002) 98 Cal.App.4th 1351, 1354,* the Court of Appeal
held that a general stormwater fee is a property-related fee that is not excepted as a charge for
water or sewer services, but instead is a property-related fee subject to the two-thirds electoral vote
requirement. Id. at 1354-55, 1357-59.%3

Accordingly, the Claimants do not have the authority to levy fees or assessments to pay for
the mandates that are the subject of this Test Claim. Such fees or assessments can be levied only
upon the vote of the electorate.

The DOF and the Water Boards contend that even though Cal. Const. articles XIII C and
D require Claimants to submit a fee to the electorate for approval, this does not mean that
Claimants lack authority to assess a fee. This contention also lacks merit. Indeed, the Commission
has already considered and rejected this contention. In the San Diego County test claim, DOF and
the Water Boards made the same contention that they make here, that municipalities have authority
to levy service charges, fees or assessments within the meaning of Govt. Code § 17556(d), even
though they lack such authority under articles X111 C and D unless the charges, fees or assessments
are submitted to the electorate and approved by a two-thirds vote. The Commission held:

The Commission finds that a local agency does not have sufficient fee authority within the
meaning of Government Code section 17556 if the fee or assessment is contingent on the
outcome of an election by voters or property owners. The plain language of subdivision (d)
of this section prohibits the Commission from finding that the permit imposes ‘costs
mandated by the state’ if ‘The local agency . . . has the authority to levy service charges,
fees, or assessments sufficient to pay for the mandated program or increased level of

41 “property-related services” means “a public service having a direct relationship to property ownership.”
Article X111 D, § 2(h).

42 Rebuttal Documents, Tab 1.

43 The Water Boards cite “as relevant” a newly adopted statute, Senate Bill 231, which took effect on
January 1, 2018 and which amended the definition of “sewer” in Govt. Code § 53750 and added a new
Govt. Code § 53751 “clarifying” the Legislature’s intent regarding the use of the term “sewer” and its
relationship to Proposition 218. WB Comments at 20 n.122. This retroactive legislative attempt to overrule
Howard Jarvis Taxpayers Assn., even if eventually upheld by the courts (which, unlike the Legislature,
have the final word in the interpretation of the California Constitution), would not affect any amounts
already spent by Claimants and the other permittees under the 2010 Permit over the more than 8 years that
the permit has been in effect.

-52-



REBUTTAL COMMENTS OF JOINT TEST CLAIMANTS, 10-TC-10

service.” . . . Under Proposition 218, the local agency has no authority to impose the fee
without the consent of the voters or property owners.

Additionally, it is possible that the local agency’s voters or property owners may never
adopt the proposed fee or assessment, but the local agency would still be required to comply
with the state mandate. Denying reimbursement under these circumstances would violate
the purpose of article XIII B, section 6, which is to “preclude the state from shifting financial
responsibility for carrying out governmental functions to local agencies, which are ‘ill
equipped’ to assume increased financial responsibilities because of taxing and spending
limitations that articles XIII A and XIII B impose.”

SD County SOD at 106 (emphasis in original; citation omitted).

In reaching this result, the Commission rejected the Water Boards’ contention, also made
here, that Connell v. Superior Court (1997) 59 Cal.App.4™ 382, in which the court held that
economic impracticability is not a bar to levying charges or fees within the meaning of section
17556, was applicable. The Commission held:

The Proposition 218 election requirement is not like the economic hurdle to fees in Connell.
Absent compliance with the Proposition 218 election and other procedures, there is no
legal authority to impose or raise fees within the meaning of Government Code section
17556, subdivision (d). The voting requirement of Proposition does not impose a mere
practical or economic hurdle, as in Connell, but a legal and constitutional one. Without
voter or property owner approval, the local agency lacks the “authority,” i.e., the right or
power, to levy fees sufficient to cover the costs of the state-mandated program.

SD County SOD at 107 (emphasis added).

As a result, the Commission found the following state mandates in the San Diego County
stormwater permit to be reimbursable: (1) street sweeping; (2) street sweeping reporting; (3)
conveyance system cleaning; (4) conveyance system cleaning reporting; (5) educational programs;
(6) watershed activities and collaboration in the Watershed Urban Runoff Management Program;
(7) the Regional Urban Runoff Management Program; (8) program effectiveness assessment; (9)
long-term effectiveness assessment; and (10) permittee collaboration requirements. Id. at 1-2.

The Commission reached the same conclusion in that test claim with respect to property-
related fees under article XI1I D of the Constitution. To the extent that any fees imposed for the
programs at issue here would be considered property-related fees, rather than a special tax, the fee
would still be subject to voter approval or approval by a majority of property owners under article
XII1 D, section 6(c). See Howard Jarvis Taxpayers Assn., supra, 98 Cal.App.4™ at 1354. As the
Commission found in the San Diego County Test Claim, this requirement also means that
Claimants lack authority to impose fees for property-related services. SD County SOD at 106-07.

The Commission reiterated this principle in In Re Test Claim on Water Code Division 6,

Part 2.5 [Sections 10608 through 10608.41] and Part 2.8 [Sections 10800 through 10853] as
added by Statutes 2009-2010, 7*" Extraordinary Session, Chapter 4, Test Claim Nos. 10-TC-12
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and 12-TC-01 (December 5, 2014).** In these test claims, certain water suppliers sought
reimbursement for new activities imposed on urban and agricultural water suppliers. With respect
to the application of article XIIlI D, the Commission found that the water suppliers had fee
authority, in that their fees were for water services within the meaning of article XIII D, section
6(e), and therefore the fee was subject only to a majority protest, not a vote of the electorate or
property owners. 1d. at 78. In doing so, the Commission noted that the San Diego County
Stormwater Test Claim was distinguishable and that, with respect to in the mandates in that test
claim, “absent compliance with the Proposition 218 election and other procedures, there is no legal
authority to impose or raise fees within the meaning of Government Code section 17556,
subdivision (d).” Test Claim Nos. 10-TC-12 and 12-TC-01, Decision at 77.

The Water Boards and DOF nevertheless contend that Claimants have the ability to submit
fees to the voters for approval, and that under Clovis Unified School District v. Chiang (2010) 188
Cal.App.4" 794, this ability by itself meets the requirements of Govt. Code § 17556(d). (WB
comments at 20; DOF comments at 1).

Clovis is not applicable. In Clovis the school district was authorized to collect health fees
but voluntarily chose not to do so. 188 Cal.App.4™ at 810. In those circumstances, the Court of
Appeal held that the Controller’s office properly offset the authorized fees, whether the school
district collected them or not, because the district had the authority to assess those fees. Id. at 812.
Here, Claimants have not been authorized to collect fees or taxes; they currently have no such
power as such authority resides directly with the electorate, pursuant to Prop 218, for any
stormwater related pollution control charge. Therefore this is not a circumstance in which
Claimants can assess fees but have voluntarily chosen not to do so. Indeed, if one accepted this
argument, article XI1I B, section 6 would be written out of the Constitution because the argument
could always be made that a city or county could submit a tax or fee to the electorate. If that ability
was all that was required to meet Government Code 8 17556(d), a city or county could never obtain
a subvention of funds. Such a result would be contrary to the people of California’s intent in
adopting article X111 B, section 6.%

The Water Boards and DOF have not met their burden of showing that Claimants have the
authority to levy service charges, fees or assessments sufficient to pay for the mandated programs
at issue here. Govt. Code § 17556(d) does not apply.

44 Rebuttal Documents, Tab 4.

5 The Water Boards reference the decision made by some jurisdictions to impose local stormwater fees and
attach excerpts from stormwater fee ordinances adopted by the Cities of Alameda and Palo Alto. WB
Comments at 18 and Attachments 8 and 9. Neither of the excerpts supports the Water Boards’ argument.
First, the excerpt of the Alameda ordinance only refers to inspections. A local agency can recover
reasonable fees for the cost of inspections related to stormwater compliance, provided that the fee is in
accord with the requirements of the California Constitution. Second, the Palo Alto stormwater fee
ordinance was passed by the voters in 2005 in compliance with the requirements of the California
Constitution, not simply imposed by the city council. See Exhibit G to Burhenn Declaration, an excerpt
from a Question and Answer document prepared by the City describing the background of its stormwater
fee ordinance. Claimants request that the Commission take administrative notice of this document pursuant
to Evidence Code § 452(b) as a legislative enactment issued by a public entity in the United States.
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IV.  CONCLUSION

For the foregoing reasons, each of the 13 mandates at issue in this Joint Test Claim are
state mandates for which Claimants are entitled to reimbursement. Claimants respectfully request
that the Commission find that Claimants are entitled to a subvention of funds for each mandate in
accordance with article XI11I B, section 6, of the California Constitution.

| certify and declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct to the best of my personal knowledge.

Dated: March 15, 2018

David W Burhenn

David W. Burhenn

BURHENN & GEST LLP
HOWARD GEST

DAVID W. BURHENN

624 S. Grand Avenue, Suite 2200
Los Angeles, CA 90017

Phone: (213) 629-8788
Email: dburhenn@burhenngest.com.

Counsel for Claimants County of San Bernardino, San Bernardino County Flood Control District,

and Cities of Big Bear Lake, Chino, Chino Hills, Fontana, Highland, Montclair, Ontario and
Rancho Cucamonga.
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ATTACHMENT 1: Declaration of David W. Burhenn and Exhibits
A-G thereto

ATTACHMENT 2: Declaration of Karen Ashby and Exhibits 1-7
thereto



ATTACHMENT 1



DECLARATION OF DAVID W. BURHENN ON BEHALF OF JOINT TEST CLAIMANTS
IN SUPPORT OF REBUTTAL COMMENTS

I, DAVID W. BURHENN, hereby declare and state as follows:

1. I am a partner in the firm of Burhenn & Gest LLP and am the representative for
the Joint Test Claimants in Test Claim 10-TC-10, California Regional Water Quality Control
Board, Santa Ana Region, Order No. R8-2010-0036. As such, I have personal knowledge of the
matters set forth in this Declaration and could, if called upon, testify competently thereto.

2. Exhibit A to this Declaration is a true and correct copy of excerpts of a municipal
stormwater permit issued by the California Regional Water Quality Control Board, Los Angeles
Region (“LARWQCB”) to permittees in the County of Ventura on or about May 7, 2009. On
December 8, 2017, I downloaded that excerpt from the website of the LARWQCB at the
following address:
https://www.waterboards.ca.gov/losangeles/water_issues/programs/stormwater/municipal/ventur
a__ms4/Final_Ventura_County_MS4_Permit_0rder_No.09-0057_0 1-13-2010.

3. Exhibit B to this Declaration is a true and correct copy of excerpts of a municipal
stormwater permit issued by the California Regional Water Quality Control Board, Central
Valley Region (“CVRWQCB”) to the City of Modesto on or about June 12, 2008. On December
8, 2017, I downloaded that excerpt from the website of the CVRWQCB at the following address:
https://www.waterboards.ca.gov/centralvalley/board decisions/adopted_orders/stanislaus/r5-
2008-0092.pdf

4, Exhibit C to this Declaration is a true and correct copy of excerpts of a municipal
stormwater permit Fact Sheet issued by the California Regional Water Quality Control Board,

San Francisco Bay Region (“SFBRWQCB”) to permittees in the San Francisco Bay area on or



about October 14, 2009. On December 8, 2017, I downloaded that excerpt from the website of
the SFBRWQCSB at the following address:
https://www.waterboards.ca.gov/sanfranciscobay/water_issues/programs/stormwater/Municipal/
R2-2009-0074 Revised.pdf

5. Exhibit D to this Declaration is a true and correct copy of an excerpt of a
municipal stormwater permit Fact Sheet issued by the California Regional Water Quality Control
Board, San Diego Region (“SDRWQCB”) to permittees in Orange County on or about
December 16, 2009. On December 8, 2017, I downloaded that excerpt from the website of the
SDRWQCB at the following address:
https://www.waterboards.ca.gov/sandiego/water_issues/programs/stormwater/docs/oc_permit/up
dates_012710/FINAL_R9 2009 0002_Fact%20Sheet.pdf

6. Exhibit E to this Declaration is a true and correct copy of an excerpt of a
municipal stormwater permit Fact Sheet issued by the California Regional Water Quality Control
Board, Santa Ana Region (“SARWQCB?”) to permittees in Riverside County on or about January
29,2010. On December 8, 2017, I downloaded that excerpt from the website of the SARWQCB
at the following address:
https://www.waterboards.ca.gov/santaana/board_decisions/adopted orders/orders/2010/10_033
RC MS4 Permit 01 29 10.pdf

7. I reviewed the permit issued by the LARWQCB to the Ventura County permittees
and determined that corrections to the permit dated January 13, 2010 did not include revisions to

Finding E.7, which is included in Exhibit A.



8. I have reviewed the permit issued by the SFBRWQCB to the San Francisco Bay
permittees and determined that revisions to the permit dated November 28, 2011 did not include
revisions to those provisions in the Fact Sheet included in Exhibit C.

9. Exhibit F to this Declaration is a true and correct copy of a January 25, 2018
Memorandum from the Associate Attorney General, U.S. Department of Justice, regarding
“Limiting Use of Agency Guidance Documents in Affirmative Civil Enforcement Cases.” On
February 21, 2018, I downloaded this document from the U.S. Department of Justice website at
the address: www.justice.gov/file/1028756/download

10.  Exhibit G to this Declaration is a true and correct copy of an excerpt from a
document from the City of Palo Alto Storm Water Management Program and dated December
16, 2016 entitled “City of Palo Alto Storm Water Management Fee Background and Frequently
Asked Questions.” On March 12, 2018, I downloaded this document from the City of Palo Alto
website at the address: www.cityofpaloalto.org/civicax/filebank/documents/56164

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed March /_S, 2018 at Los Angeles, California.

Ml —_

David W. Burhenn




EXHIBIT A



/i

STATE OF CALIFORNIA

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
LOS ANGELES REGION

ORDER 09-0057
NPDES PERMIT NO. CAS004002
WASTE DISCHARGE REQUIREMENTS
FOR
STORM WATER (WET WEATHER) AND NON-STORM WATER (DRY WEATHER)
DISCHARGES FROM
THE MUNICIPAL SEPARATE STORM SEWER SYSTEMS WITHIN THE VENTURA
COUNTY WATERSHED PROTECTION DISTRICT, COUNTY OF VENTURA AND
THE INCORPORATED CITIES THEREIN.

May 7, 2009

May 7, 2009
Final - Corrected January 13, 2010



NPDES No. CAS004002 Order No. 09-0057
Ventura County Municipal Separate Storm Sewer System Permit

contain certain basic information and information for proposed changes and
improvements to the storm water management program and monitoring program.

e U.S. EPA has entered into a Memorandum of Agreement (MOA) with the U.S.
Fis}r nd Wildlife Service, and the National Marine Fisheries Service for enhancing
coordihation regarding the protection of endangered and threatened species under
section the Endangered Species Act, and the CWA's water quality standards and
NPDES programs. Among other actions, the MOA establishes a framework for
coordination ol\yctions by the U.S. EPA, the Services, and CWA delegated States on
CW A permit issuance under § 402 of the CWA [66 Fed. Reg. 11202-11217].

4.  The CWA allows the U§, EPA to authorize states with an approved environmental
regulatory program to administer the NPDES program in lieu of the U.S. EPA. The
State of California is a delegated State. The Porter-Cologne Water Quality Control
Act (California Water Code) authqrizes the State Water Resources Control Board
(State Water Board), through the R&gional Water Boards, to regulate and control the
discharge of wastes that could affect the quality of waters of the State, including
waters of the United States, and tributaries,thereto.

5. Under CWA § 303(d) of the CWA, States are rdquired to identify a list of impaired
water-bodies and develop and implement TMDLsYor these waterbodies
(33 USC § 1313(d)(1)). The most recent 303(d) list'NU.S. EPA approval date was
June 28, 2007. The U.S. EPA entered into a consent dedtee with the Natural
Resources Defense Council (NRDC), Heal the Bay, and th&\Santa Monica Baykeeper
on March 22, 1999, under which the Regional Water Board mwgt adopt all TMDLs
for the Los Angeles Region within 13 years from that date. This\Qrder incorporates
provisions incorporating approved WLAs for municipal storm watehdischarges and
requires amending the SMP after subsequent pollutant loads have beem\allocated and
approved.

6.  Collectively, the restrictions contained in the TMDL Provisions for Storm Wat
(Wet Weather) Discharges and Non-Storm Water (Dry Weather) Discharges of th
Order on individual pollutants are no more stringent than required to implement the
provisions of the TMDL, which have been adopted and approved in a manner that is
consistent with the CWA. Where a TMDL has been approved, NPDES permits must
contain effluent limits and conditions consistent with the assumptions and
requirements of the available WLAs in TMDLs (40 CFR122.44(d)(1)(vii)(B)).

7. This Order does not constitute an unfunded local government mandate subject to
subvention under Article XIIIB, Section (6) of the California Constitution for several
reasons, including, but not limited to, the following. This Order implements federally
mandated requirements under CWA § 402, subdivision (p)(3)(B)(33 U.S.C.

§ 1342(p)(3)(B)) This includes federal requirements to effectively prohibit non-storm
water discharges, to reduce the discharge of pollutants to the maximum extent
practicable, and to include such other provisions as the Administrator or the State
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determines appropriate for the control of such pollutants. Federal cases have held
these provisions require the development of permits and permit provisions on a case-
by-case basis to satisfy federal requirements. (Natural Resources Defense Council,
Inc. v. U.S. E.P.A. (9th Cir. 1992) 966 F.2d 1292, 1308, fn. 17.) The authority
exercised under this Order is not reserved state authority under the Clean Water Act’s
savings clause (cf. Burbank v. State Water Resources Control Bd. (2005) 35 Cal.4th
613, 627-628 [relying on 33 U.S.C. § 1370, which allows a state to develop
requirements which are not “less stringent” than federal requirements]), but instead, is
part of a federal mandate to develop pollutant reduction requirements for municipal
separate storm sewer systems. To this extent, it is entirely federal authority that
forms the legal basis to establish the permit provisions. (See, City of Rancho
Cucamonga v. Regional Water Quality Control Bd.-Santa Ana Region (2006) 135
Cal.App.4th 1377, 1389; Building Industry Ass’n of San Diego County v. State Water
Resources Control Bd. (2004) 124 Cal.App.4th 866, 882-883.)

Likewise, the provisions of this Order to implement TMDLs are federal mandates.
The CWA requires TMDLs to be developed for waterbodies that do not meet federal
water quality standards (33 U.S.C. § 1313(d)). Once the U.S. EPA or a state develops
a TMDL, federal law requires that permits must contain effluent limitations consistent
with the assumptions of any applicable wasteload allocation.

(40 CFR 122.44(d)(1)(vii)(B)).

Second, the local agency Permittees’ obligations under this Order are similar to, and
in many respects less stringent than, the obligations of non-governmental dischargers
who are issued NPDES permits for storm water discharges. With a few inapplicable
exceptions, the Clean Water Act regulates the discharge of pollutants from point
sources (33 U.S.C. § 1342) and the Porter-Cologne regulates the discharge of waste
(Wat. Code, § 13263), both without regard to the source of the pollutant or waste. As
aresult, the “costs incurred by local agencies” to protect water quality reflect an
overarching regulatory scheme that places similar requirements on governmental and
nongovernmental dischargers. (See County of Los Angeles v. State of California
(1987) 43 Cal.3d 46, 57-58 [finding comprehensive workers compensation scheme
did not create a cost for local agencies that was subject to state subvention].)

The Clean Water Act and the Porter-Cologne Water Quality Control Act largely
regulate storm water with an even hand, but to the extent there is any relaxation of
this even-handed regulation, it is in favor of the local agencies. Except for municipal
separate storm sewer systems, the Clean Water Act requires point source dischargers,
including discharges of storm water associated with industrial or construction
activity, to comply strictly with water quality standards. (33 U.S.C. § 1311(b)(1)(O),
Defenders of Wildlife v. Browner (1999) 191 F.3d 1159, 1164-1165 [noting that
industrial storm water discharges must strictly comply with water quality standards].)
As discussed in prior State Water Resources Control Board decisions, in many
respects this Order does not require strict compliance with water quality standards.
(SWRCB Order No. WQ 2001-15, p. 7.) The Order, therefore, regulates the

May 7, 2009
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discharge of waste in municipal storm water more leniently than the discharge of
waste from non-governmental sources.

Third, the local agency Permittees have the authority to levy service charges, fees, or
assessments sufficient to pay for compliance with this Order subject to certain voting
requirements contained in the California Constitution. (See California Constitution
XIII D, section 6, subdivision (c); see also Howard Jarvis Taxpayers Association v.
City of Salinas (2002) 98 Cal. App. 4" 1351, 1358-1359.). The fact sheet
demonstrates that numerous activities contribute to the pollutant loading in the
municipal separate storm sewer system. Local agencies can levy service charges,
fees, or assessments on these activities, independent of real property ownership. (See,
e.g., Apartment Ass'n of Los Angeles County, Inc. v. City of Los Angeles (2001) 24
Cal.4th 830, 842 [upholding inspection fees associated with renting property].) The
ability of a local agency to defray the cost of a program without raising taxes
indicates that a program does not entail a cost subject to subvention. (County of
Fresno v. State of California (1991) 53 Cal.3d 482, 487-488.)

Fourth, the Permittees have requested permit coverage in lieu of compliance with the
complete prohibition against the discharge of pollutants contained in federal Clean
Water Act section 301, subdivision (&) (33 U.S.C. § 1311(a)) and in lieu of numeric
restrictions on their discharges. (See finding C.5., supra.) To the extent that the local
agencies have voluntarily availed themselves of the permit, the program is not a state
mandate. (Accord County of San Diego v. State of California (1997) 15 Cal.4th 68,
107-108.) Likewise, where MS4 Permittees are regulated under a Best Management
Practices (BMP) based storm water management program rather than end-of-pipe
numeric limits, there exists no compulsion of a specific regulatory scheme that would
violate the 10™ Amendment to the United States Constitution. (See City of Abilene v.
U.S. E.P.A. (5th Cir. 2003) 325 F.3d 657, 662-663 [noting that municipalities can
choose between a management permit or a permit with numeric limits].) The local
agencies’ voluntary decision to file a report of waste discharge proposing a program-
based permit is a voluntary decision not subject to subvention. (See Environmental
Defense Center v. USEPA (9th Cir. 2003) 344 F.3d 832, 845-848.)

Fifth, the local agencies’ responsibility for preventing discharges of waste that can
create conditions of pollution or nuisance from conveyances that are within their
ownership or control under state law predates the enactment of Article XIIIB, Section
(6) of the California Constitution.

8. Under § 6217(g) of the Coastal Zone Act Reauthorization Amendments of 1990
(CZARA), Coastal States with approved coastal zone management programs are
uired to address non-point pollution impacting or threatening coastal water quality.
esses five sources of non-point pollution: 1) agriculture; 2) silviculture;
3) urban; 4) marifiass-and 5) hydromodification. This Waste Discharge Requirement
addresses the management es required for the urban category and the
hydromodification category, with the & ion of septic systems.
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
CENTRAL VALLEY REGION

ORDER NO. R5-2008-0092
NPDES NO. CAS083526

WASTE DISCHARGE REQUIREMENTS
FOR
CITY OF MODESTO
STORM WATER DISCHARGE FROM
MUNICIPAL SEPARATE STORM SEWER SYSTEM
STANISLAUS COUNTY

The California Regional Water Quality Control Board, Central Valley Region (hereafter
Regional Water Board) finds that:

1. The City of Modesto submitted a Report of Waste Discharge (ROWD) on 2 April 2007
and requested reissuance of Waste Discharge Requirements (WDR) under the National
Pollutant Discharge Elimination System (NPDES) area-wide municipal separate storm
sewer system (MS4) permit to discharge storm water runoff from storm drains and
watercourses within the jurisdiction of the Discharger and to implement a Storm Water
Management Plan (hereafter SWMP) for the City of Modesto.

2. Prior to issuance of this Order, the City of Modesto was covered under the NPDES
area-wide MS4 permit, Order No. R5-2002-0182 (NPDES No. CA0083526) adopted on
1 October 2002.

3. The City of Modesto is located in Stanislaus County at the confluence of Dry Creek and
the Tuolumne River (tributaries of the San Joaquin River). The City encompasses 36
square miles' with an average elevation of 91 feet above sea level. The average
annual precipitation is approximately 12.2 inches.? The storm drain system has
approximately 77 miles of storm drain lines and 20 pump stations within the City. Storm
water discharges from the City drain to detention/retention basins (13 detention and 11
retention basins in the City), approximately 18 major outfalls to receiving waters
(Tuolumne River or Dry Creek), Modesto Irrigation District (MID) laterals/drains, or rock
wells (approximately 11,000). Attachment A shows a map of the City of Modesto and
the service area covered under this permit.

4, Surface water discharges occur generally in the older areas of the City or those areas
immediately adjacent to the Tuolumne River, Dry Creek or irrigation canals. Forty
percent of storm water discharges to detention/retention basins, twenty percent to

' U.S. Census Bureau, 2000.
% Modesto Irrigation District, Water Years 2002-2007,
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icipal, or industrial activities. Any person discharging waste or proposing to
rge waste that could affect the quality of the waters of the state must file a ROWD
ia Water Code (CWC) § 13260(a)(1).). Any person operating an injection well

must file :\ROWD. (CWC § 13260(a)(3).). The Regional Water Board shall prescribe

27.  The Discharger’s publitly-owned rock wells are Class 5 injection wells under the U.S.
EPA'’s Underground Injectign Control program. The U.S. EPA does not provide
regulation of these wells beyend registration.

28.  Due to the discharge of storm water to shallow groundwater through rock wells and the
large number of these wells operated by the City of Modesto, this discharge represents
a potential threat to groundwater qualify_It is the intent of these requirements to
quantify the magnitude of this threat, detexmine if historic discharge to groundwater has
impacted groundwater and to minimize the discharge of pollutants to groundwater.
Privately-owned rock wells (a.k.a. spin-out or bagkhole wells) within the Modesto
urbanized area are not regulated as storm water tischarges as part of this Order,
because they are not part of the MS4 regulated by this Order. However, if the
groundwater assessment determines that other rock wdlls (including individual rock
wells, or rock well systems smaller than the Discharger’'s \],000 wells) pose a threat to
groundwater, such wells will be subject to requirements for protection of shallow
groundwater.

STATUTORY AND REGULATORY CONSIDERATIO

29.  The CWA authorizes the U.S. EPA to permit a state to serve as the NPD
authority in lieu of the U.S. EPA. The State of California has in-lieu authorit
NPDES program. The Porter-Cologne Water Quality Control Act authorizes tha State
Water Resource Control Board (State Water Board), through the Regional Water
Boards, to regulate and control the discharge of pollutants into waters of the State.
State Water Board entered into a Memorandum of Agreement with the U.S. EPA, on
September 22, 1989, to administer the NPDES Program governing discharges to waters
of the United States.

permitting

30.  This Order does not constitute an unfunded local government mandate subject to
subvention under Article XllIB, Section (6) of the California Constitution for several
reasons, including, but not limited to, the following. First, this Order implements federally
mandated requirements under federal Clean Water Act section 402, subdivision
(P)(3)(B). (33 U.S.C. § 1342(p)(3)(B).) This includes federal requirements to effectively
prohibit non-storm water discharges, to reduce the discharge of pollutants to the
maximum extent practicable, and to include such other provisions as the Administrator
or the State determines appropriate for the control of such pollutants. Federal cases
have held these provisions require the development of permits and permit provisions on
a case-by-case basis to satisfy federal requirements. (Natural Resources Defense
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Council, Inc. v. U.S. E.P.A. (9th Cir. 1992) 966 F.2d 1292, 1308, fn. 17.) The authority
exercised under this Order is not reserved state authority under the Clean Water Act’s
savings clause (cf. Burbank v. State Water Resources Control Bd. (2005) 35 Cal.4th
613, 627-628 [relying on 33 U.S.C. § 1370, which allows a state to develop
requirements which are not “less stringent” than federal requirements]), but instead, is
part of a federal mandate to develop pollutant reduction requirements for municipal
separate storm sewer systems. To this extent, it is entirely federal authority that forms
the legal basis to establish the permit provisions. (See, City of Rancho Cucamonga v.
Regional Water Quality Control Bd.-Santa Ana Region (2006) 135 Cal.App.4th 1377,
1389; Building Industry Ass’n of San Diego County v. State Water Resources Control
Bd. (2004) 124 Cal.App.4th 866, 882-883.)

Likewise, the provisions of this Order to implement total maximum daily loads (TMDLs)
are federal mandates. The federal Clean Water Act requires TMDLs to be developed for
water bodies that do not meet federal water quality standards. (33 U.S.C. § 1313(d).)
Once the U.S. Environmental Protection Agency or a state develops a TMDL, federal
law requires that permits must contain effluent limitations consistent with the
assumptions of any applicable wasteload allocation. (40 C.F.R. § 122.44(d)(1)(vii)(B).)]

Second, the local agency Discharger's obligations under this Order are similar to, and in
many respects less stringent than, the obligations of non-governmental dischargers who
are issued NPDES permits for storm water discharges or waste discharge requirements
for discharges to underground injection wells. With a few inapplicable exceptions, the
Clean Water Act regulates the discharge of pollutants from point sources (33 U.S.C.

§ 1342) and the Porter-Cologne regulates the discharge of waste (Wat. Code, §§
13260, 13263), both without regard to the source of the pollutant or waste. As a result,
the “costs incurred by local agencies” to protect water quality reflect an overarching
regulatory scheme that places similar requirements on governmental and
nongovernmental dischargers. (See County of Los Angeles v. State of California (1987)
43 Cal.3d 46, 57-58 [finding comprehensive workers compensation scheme did not
create a cost for local agencies that was subject to state subvention].). As noted above,
private dischargers to underground injection wells who cause similar threats to
groundwater would be subject to similar regulation.

The Clean Water Act and the Porter-Cologne Water Quality Control Act largely regulate
storm water with an even hand, but to the extent there is any relaxation of this even-
handed regulation, it is in favor of the local agencies. Except for municipal separate
storm sewer systems, the Clean Water Act requires point source dischargers, including
discharges of storm water associated with industrial or construction activity, to comply
strictly with water quality standards. (33 U.S.C. § 1311(b)(1)(C), Defenders of Wildlife v.
Browner (1999) 191 F.3d 1159, 1164-1165 [noting that industrial storm water
discharges must strictly comply with water quality standards].) As discussed in prior
State Water Board decisions, this Order does not require strict compliance with water
quality standards. (SWRCB Order No. WQ 2001-15, p. 7.) The Order, therefore,
regulates the discharge of waste in municipal storm water more leniently than the
discharge of waste from non-governmental sources.
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Third, the local agency Discharger has the authority to levy service charges, fees, or
assessments sufficient to pay for compliance with this Order. The fact sheet
demonstrates that numerous activities contribute to the pollutant loading in the
municipal separate storm sewer system. Local agencies can levy service charges, fees,
or assessments on these activities, independent of real property ownership. (See, e.g.,
Apartment Ass’n of Los Angeles County, Inc. v. City of Los Angeles (2001) 24 Cal.4th
830, 842 [upholding inspection fees associated with renting property].) The ability of a
local agency to defray the cost of a program without raising taxes indicates that a
program does not entail a cost subject to subvention. (County of Fresno v. State of
California (1991) 53 Cal.3d 482, 487-488).

Fourth, the Discharger has requested permit coverage in lieu of compliance with the
complete prohibition against the discharge of pollutants contained in federal Clean
Water Act section 301, subdivision (a) (33 U.S.C. § 1311(a)) and in lieu of numeric
restrictions on their discharges. To the extent, the local agencies have voluntarily
availed themselves of the permit, the program is not a state mandate. (Accord County
of San Diego v. State of California (1997) 15 Cal.4th 68, 107-108.) Likewise, the
Discharger has voluntarily sought a program-based municipal storm water permit in lieu
of a numeric limits approach. (See City of Abilene v. U.S. E.P.A. (5th Cir. 2003) 325
F.3d 657, 662-663 [noting that municipalities can choose between a management
permit or a permit with numeric limits].) The local agency’s voluntary decision to file a
report of waste discharge proposing a program-based permit is a voluntary decision not
subject to subvention. (See Environmental Defense Center v. USEPA (9th Cir. 2003)
344 F.3d 832, 845-848.)

Fifth, the local agency’s responsibility for preventing discharges of waste that can create
conditions of pollution or nuisance from conveyances that are within their ownership or
control under state law predates the enactment of Article XIIIB, Section (6) of the
California Constitution.

31.

The Water Quality Act of 1987 added Section 402(p) to the CWA (33 U.S.C. § 1251-
1387). This section requires the U.S. EPA to establish regulations setting forth NPDES
requirements for storm water discharges in two phases:

The U.S. EPA Phase | storm water regulations were directed at MS4s serving a
pobula@n of 100,000 or more, including interconnected systems and storm
water distharges associated with industrial activities, including construction
activities. The se | Final Rule was published on November 16, 1990 (55 Fed.
Reg. 47990).

b. The U.S. EPA Phase Il storm wa egulatlons are directed at storm water
discharges not covered in Phase |, inc small MS4s (serving a population of
less than 100,000), small construction projects<gne to five acres), municipal
facilities with delayed coverage under the lntermodal% Transportation
Efficiency Act of 1991, and other discharges for which tha~LS. EPA

Administrator or the State determines that the storm water d|s\harge contributes



EXHIBIT C



California Regional Water Quality Control Board
San Francisco Bay Region
Municipal Regional Stormwater NPDES Permit

Order R2-2009-0074
NPDES Permit No. CAS612008
Adopted October 14, 2009
Revised November 28, 2011




Municipal Regional Stormwater Permit NPDES No. CAS612008
Order No. R2-2009-0074 Appendix I: Fact Sheet

FACT SHEET/RATIONALE
TECHNICAL REPORT

for

ORDER NO. R2-2009-0074
NPDES Permit No. CAS612008

Municipal Regional Stormwater NPDES Permit
and
Waste Discharge Requirements

for

The cities of Alameda, Albany, Berkeley, Dublin, Emeryville, Fremont, Hayward,
Livermore, Newark, Oakland, Piedmont, Pleasanton, San Leandro, and Union City,
Alameda County, the Alameda County Flood Control and Water Conservation District,
and Zone 7 of the Alameda County Flood Control and Water Conservation District, which
have joined together to form the Alameda Countywide Clean Water Program

The cities of Clayton, Concord, El Cerrito, Hercules, Lafayette, Martinez, Orinda, Pinole,
Pittsburg, Pleasant Hill, Richmond, San Pablo, San Ramon, and Walnut Creek, the towns
of Danville and Moraga, Contra Costa County, and the Contra Costa County Flood
Control and Water Conservation District, which have joined together to form the Contra
Costa Clean Water Program

The cities of Campbell, Cupertino, Los Altos, Milpitas, Monte Sereno, Mountain View,
Palo Alto, San Jose, Santa Clara, Saratoga, and Sunnyvale, the towns of Los Altos Hills
and Los Gatos, the Santa Clara Valley Water District, and Santa Clara County, which
have joined together to form the Santa Clara Valley Urban Runoff Pollution Prevention
Program

The cities of Belmont, Brisbane, Burlingame, Daly City, East Palo Alto, Foster City, Half
Moon Bay, Menlo Park, Millbrae, Pacifica, Redwood City, San Bruno, San Carlos, San
Mateo, and South San Francisco, the towns of Atherton, Colma, Hillsborough, Portola
Valley, and Woodside, the San Mateo County Flood Control District, and San Mateo
County, which have joined together to form the San Mateo Countywide Water Pollution
Prevention Program

The cities of Fairfield and Suisun City, which have joined together to form the Fairfield-
Suisun Urban Runoff Management Program

The City of Vallejo and the Vallejo Sanitation and Flood Control District

Fact Sheet Page App I-2 Date: October 14, 2009
Revised: November 28, 2011
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{nspection, surveillance and monitoring procedures necessary to determine compliance and
ndncompliance with permit conditions including the prohibition on illicit discharges to the

intergovernmente] coordination, to reduce the discharge of pollutants to the maximum
extent practicable sing management practices, control techniques and system, design and
engineering methods, aqd such other provisions which are appropriate. The program shall
also include a description\of staff and equipment available to implement the program. [...]
Proposed programs may impege controls on a system wide basis, a watershed basis, a
Jurisdiction basis, or on individial outfalls. [...] Proposed management programs shall
describe priorities for implementingcontrols.”

40 CFR 122.26(d)(2)(iv)(A -D) — Fedetal NPDES regulations 40 CFR 122.26(d)(2)(iv)(A -
D) require municipalities to implement contgols to reduce pollutants in urban runoff from
new development and significant redevelopm¥ut, construction, and commercial, residential,
industrial, and municipal land uses or activities. Sgntrol of illicit discharges is also
required.

CWC 13377 — CWC section 13377 requires that “Notwi
this division, the state board or the regional boards shall, asequired or authorized by the
CWA, as amended, issue waste discharge requirements and dredged or fill material permits -
which apply and ensure compliance with all applicable provisions\f the act and acts
amendatory thereof or supplementary, thereto, together with anymore\gtringent effluent
standards or limitation necessary to implement water quality control plahs, or for the
protection of beneficial uses, or to prevent nuisance.”

standing any other provision of

Order No. R2-2009-0074 is an essential mechanism for achieving the water quali
objectives that have been established for protecting the beneficial uses of the water
resources in the San Francisco Bay Region. Federal NPDES regulation 40 CFR
122.44(d)(1) requires MS4 permits to include any requirements necessary to “achieve wa
quality standards established under CWA section 303, including State narrative criteria for
water quality.” The term “water quality standards” in this context refers to a water body’s
beneficial uses and the water quality objectives necessary to protect those beneficial uses,
as established in the Basin Plan.

State Mandates

This Permit does not constitute an unfunded local government mandate subject to
subvention under Article XIIIB, Section (6) of the California Constitution for several
reasons, including, but not limited to, the following. First, this Permit implements federally
mandated requirements under CWA section 402, subdivision (p)(3)(B). (33 U.S.C.

§ 1342(p)(3)(B).) This includes federal requirements to effectively prohibit non-
stormwater discharges, to reduce the discharge of pollutants to the maximum extent
practicable, and to include such other provisions as the Administrator or the State
determines appropriate for the control of such pollutants. Federal cases have held that these
provisions require the development of permits and permit provisions on a case-by-case
basis to satisfy federal requirements. (Natural Resources Defense Council, Inc. v. USEPA

Fact Sheet Page App I-12 Date: October 14, 2009
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(9th Cir. 1992) 966 F.2d 1292, 1308, fn. 17.) The authority exercised under this Permit is
not reserved state authority under the CWA’s savings clause (cf. Burbank v. State Water
Resources Control Bd. (2005) 35 Cal.4th 613, 627-628 [relying on 33 U.S.C. § 1370, which
allows a state to develop requirements that are not less stringent than federal
requirements]), but instead, is part of a federal mandate to develop pollutant reduction
requirements for MS4. To this extent, it is entirely federal authority that forms the legal
basis to establish the permit provisions. (See, City of Rancho Cucamonga v. Regional
Water Quality Control Bd.-Santa Ana Region (2006) 135 Cal. App.4th 1377, 1389; Building
Industry Association of San Diego County v. State Water Resources Control Bd. (2004)
124 Cal.App.4th 866, 882-883.)

Likewise, the provisions of this Permit to implement total maximum daily loads (TMDLs)
are federal mandates. The CWA requires TMDLs to be developed for waterbodies that do
not meet federal water quality standards. (33 U.S.C. § 1313(d).) Once USEPA or a state
develops a TMDL, federal law requires that permits must contain effluent limitations
consistent with the assumptions of any applicable WLA. (40 CFR 122.44(d)(1)(vii)(B).)

Second, the local agencies’ (Permittees’) obligations under this Permit are similar to, and in
many respects less stringent than, the obligations of nongovernmental dischargers who are
issued NPDES permits for stormwater discharges. With a few inapplicable exceptions, the
CWA regulates the discharge of pollutants from point sources (33 U.S.C. § 1342) and the
Porter