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July 31, 2017

VIA DROPBOX

Ms. Heather Halsey

Executive Director
Commission on State Mandates
980 9™ Street, Suite 300
Sacramento, CA 95814

Re:  Santa Ana Region Water Permit - County of San Bernardino, 10-
TC-10; Response of Joint Test Claimants to Notice of Incomplete
Joint Test Claim Filing

Dear Ms. Halsey:

I have been designated as Claimant Representative by all test claimants in the
above-referenced Joint Test Claim and am therefore responding on behalf of the San
Bernardino County Flood Control District (“District™), the County of San Bernardino and
the Cities of Big Bear Lake, Chino, Chino Hills, Fontana, Highland, Montclair, Ontario
and Rancho Cucamonga (collectively, the “Joint Test Claimants™) to the Notice of
Incomplete Joint Test Claim Filing dated April 6, 2017 (“Notice Letter”), which stated
that the original joint test claim filing was incomplete on three grounds.

The Joint Test Claimants were originally informed that their test claim was
deemed complete as of July 12, 2011. The Notice Letter required the Joint Test
Claimants to undertake significant efforts, including locating old financial records and
preparing new declarations, test claim forms and revisions to the Narrative Statement.
The Joint Test Claimants thus incurred significant, unforeseeable costs to address the
issues raised in the Notice Letter or risk having the test claim rejected for the reasons
stated in therein. The Joint Test Claimants respectfully disagree as to the basis for the
Notice Letter on grounds of law and equity, and reserve their right to contest the alleged
deficiencies identified in the Notice Letter before the Commission on State Mandates.

Notwithstanding such reservation, and subject to it, the Joint Test Claimants
submit with this letter the following new or revised documents:
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(a) New Test Claim Forms;

(b) Revised Section 5 Narrative Statement;
(c) New Section 6 Declarations; and

(d) Section 7 Supplemental Authorities

As requested in the Notice Letter, the Joint Test Claimants are not re-attaching any
supporting documentation originally filed with the Joint Test Claim.

The Notice Letter indicated that to cure the alleged deficiencies in the original test
claim, the Joint Test Claimants were to provide:

1. “Evidence of the date and amount of costs first incurred as a result of the
alleged new activities required under the Order.”

2. “A revised test claim form from the County of San Bernardino, and the
cities of Big Bear Lake, Colton, and Montclair,”

3. “Revised written narratives and declarations from each co-claimant that
provide a detailed description of the costs that are modified by the alleged mandate
including the acrual increased costs incurred by each co-claimant during the fiscal year
for which the joint test claim was filed as well as the actual or estimated annual costs that
will be incurred by each co-claimant to implement the alleged mandate during the fiscal
year immediately following the fiscal year for which the joint test claim was filed. In
addition, please provide the statewide cost estimate (in this case the “statewide cost” is
the cost for all of the local agency co-permittees, whether named or not, for the alleged
new program or higher level of service imposed by the permit at issue) for increased
costs to implement the alleged mandate during the fiscal year immediately following the
fiscal year for which the join test claim was filed.”

Notice Letter, pp. 4-5, emphasis in original.

In response to item 1, the Joint Test Claimants have included evidence of the date
of costs first incurred in the Declarations (see paragraph 6) and in the relevant section of
the Section 5 Narrative Statement. This information establishes that costs were first
incurred for the Joint Test Claimants in February 2010 (during FY 2009-10), and thus,
the timeliness of the Joint Test Claim filing is established. See Cal. Code Regs., tit. 2,
1183.1(c) (“For purposes of claiming based on the date of first incurring costs, ‘within 12
months’ means by June 30 of the fiscal year following the fiscal year in which increased
costs were first incurred.”). Additionally, information is provided in each Declaration as
to the amount of the costs incurred in response to the mandates in the Permit.
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In response to item 2, and notwithstanding the addition in 2014 of 2 CCR §
1183.1(b), which necessitated designation of one claimant representative for joint test
claimants, the Joint Test Claimants herewith file new test claim forms signed in Section 8
by the Auditor-Controller for the District and the County and city managers for the city
Claimants. The names, addresses and contact information for these individuals are set
forth in Section 2 of the forms. Additionally, as noted above, [ am designated as the
Claimant Representative for all Joint Test Claimants in Section 3 of the forms.

In response to item 3, both the Declarations and the Section 5 Narrative Statement
(in revised sections following the description of each mandated activity) set forth actual
increased costs incurred in the relevant fiscal years covered by the Joint Test Claim.
Also, the Joint Test Claimants’ best estimate of total statewide costs associated with the
Joint Test Claim are set forth in Section VII of the Narrative Statement and are supported
by the Declarations.

New Sections LA-D of the Narrative Statement sets forth various jurisdictional
matters. Section LD is provided in response to the Commission’s letter of June 20, 2017,
which responded to an inquiry by the District as to the Auditor-Controller’s capacity to
sign the District’s test claim form. In that letter, the Commission advised that the
Auditor-Controller was the correct signatory if the District qualified as a “local agency”
subject to the tax and spend limitations of articles XIII A and B of the California
Constitution. Section I.D confirms that the District is a local agency with taxing power
conferred by the Legislature and is subject to the tax and spend limitations of the
Constitution. Supporting documentation is provided in the Section 7 Supplemental
Authorities, filed herewith,

Neither the Department of Finance nor the Water Boards has yet commented on
the Joint Test Claim. In light of that fact, and because the Joint Test Claimants wish to
avoid further delays in consideration of the claim, we have included in the Narrative
Statement a discussion of Department of Finance v. Commission on State Mandates
(2016) 1 Cal.5" 749. As you know, the Commission previously has requested special
briefing on this important case. We have also updated other sections of the Narrative
Statement to reflect developments occurring since the Joint Test Claim was filed in 2011,
to avoid having to correct the record at a later time.

The Joint Test Claimants wish to thank you for your courtesy in extending the
deadline for the submission of this response. While the Joint Test Claimants are
responding by the July 31 deadline, we respectfully submit that this deadline is not
jurisdictional, both because the regulatory authority cited in the Notice Letter applies
only to the initial determination of test claim completeness and because the Executive
Director has discretion to extend the 30-day time period within which to cure a returned
test claim and still allow the test claimant to preserve the original claim filing date,
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Nevertheless, we believe that the information and evidence submitted herewith
fully address the issues identified in the Notice Letter. If there are any further concerns
or issues regarding these matters, please contact the undersigned.

Thank you for your consideration of these matters.

Very truly youys,

-

avid W. Burhenn

DB:dwb



Santa Ana Region Water Permit — County of
San Bemardino, 10-TC-10

San Bernardino County Flood Control District

Name of Local Agency or Schoo! District

Oscar Valdez

Clalmant Contact
Auditor-Controller/Treasurer/Tax Collector
Title

268 West Hospitality Lane, Fourth Floor
Street Address

San Bernardino, CA 92415-0018

City, State, Zip

909-382-7000

Telephone Number
908-890-4045

Fax Number
oscar.valdez@atc.sbcounty.gov

E-Mail Address

Claimant designates the following person to act as
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on
State Mandates,

David W. Burhenn
Claimant Representative Name

Attorney
Title

Burhenn & Gest LLLP
Organization

624 S. Grand Ave., Suite 2200
Street Address

l.os Angeles, CA 90017

City, State, Zip

213-629-8788

Telephone Number

213-624-1376

Fax Number
dburhenn@burhenngest.com
E-Mail Address

[ For CSM Use Only
fFiting Dute:

f sectlons (include statutes, chapters,
and bill numbers) (e.g., Penal Code Section 2045, Statutes
2004, Chapter 54 [4AB 290)), regulations (include register
number and gffective date), and executive orders (include
effective date) that impase the alleged mandate .

California Regional Water Quality Control
Board, Santa Ana Region, Order No.
R8-2010-0036 (NPDES No. CAS 618036)

[3 Copies of all statutes and executive orders cited are
attached.

Sections 5, 6, and 7 are attached as follows:
5. Written Narrative: pages to .
6. Declarations: pages to
7. Documentation:  pages to

{Revised 6/2013)



Read, sign, and date this section and insert at the end of the test claim submission, *

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article X111 B, section 6 of the California Constitution and Government Code section
17514. 1 hereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own
knowledge or information or belief,

Oscar Valdez Auditor-Controller/Treasurer/Tax Collector
Print or Type Neme of Authorized Local Agency Print or Type Title
or School District Official
/%? July 27, 2017
Signature of Authoriz cal Agency or Date

School District Qffigtal

* If the declarant for this Claim Certification is different Jrom the Claimant contact identified in section 2 of the
test claim form, please provide the declarant’s address, telephone number, fax number, and e-mail address
below. ' ' o



Santa Ana Region Water Permit — County of
San Bemardino, 10-TC-10

County of San Bernardino

Name of Local Agency or School District

Oscar Valdez

Claimant Contact
Auditor-Controller/Treasurer/Tax Collector
Title

268 West Hospitality Lane, Fourth Floor
Street Address

San Bernardino, CA 92415-0018

City, State, Zip

909-382-7000
Telephone Number

909-890-4045

Fax Number
oscar.valdez@atc.sbcounty.gov

E-Mail Address

Claimant designates the following person to act as
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on
State Mandates.

David W. Burhenn
Claimant Representative Name
Attorney

Litle

Burhenn & Gest LLP

Organjzation

624 S. Grand Ave., Sulte 2200
Street Address

Los Angeles, CA 90017

City, State, Zip

213-629-8788

Telephone Number

213-624-1376

Fax Number
dburhenn@burhenngest.com
E-Mail Address

For CM Use Only

S

Please ldentify all code sections (include statutes, chapters,
and bill numbers) fe.g., Penal Code Section 2045. Statutes
2004, Chapter 54 [AB 290]), regulations (include register
number and effective date), and executive orders (include
effective date) that impose the alleged mandate .

California Regional Water Quallty Control
Board, Santa Ana Region, Order No.
R8-2010-0036 (NPDES No. CAS 618036)

1 Copies of all statutes and executive orders cited are
attached.

Sections 5, 6, and 7 are attached as follows:

5. Written Narrative: pages to .
6. Declarations: pages to .
7. Documentation:  pages to .

(Reviced 6/2013)



Read, sign, and date this section and insert at the end of the test claim submission. *

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article XIN B, section 6 of the California Constitution and Government Code section
17514. Ihereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own
knowledge or information or belief.

Oscar Valdez Auditor-Controller/Treasurer/Tax Collector
Print or Type Name of Authorized Local Agency Print or Type Title

or School District Official

/% July 27, 2017

Signature of Authorized Lgeal Agency or Date

School District Official

* If the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
test claim form, please provide the declarant s address, telephone number, fax number, and e-mail address
below. ' ' :



Santa Ana Region Water Permit - County of
‘San Bermardino, T0-1C=10

City of Big Bear Lake
Name of Local Agency or School District

Jeff Mathieu
Claimant Contact

%ty Manager
39707 Big Bear Bivd., P.O. Box 10000
Street Address
Big Bear Laks, CA 92315
%. State, Zip
9-866-5831
Ti Number
905—866-6766

Fax Number
Jmathieu@citybigbearlake.com

E-Muil Address

Claimant designates the following person to act as
its sole representative in this test cleim, All
correspondence and communications regarding this
claim shall be forwarded to this representstive. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on
State Mandates.

David W. Burhenn
Claimant Represeniative Name
Attorney

Tite

Burhenn & Gest LLP
Urganrzation

624 S. Grand Avenue, Suite 2200
Strent Address

Los Angeles, CA 80017
City, State, Zip
213-629-8788

Telephone Number
213-624-1376

Fax Number

dburhenn@burhenngest.com
E-Mail Address

rhnCllimﬂ:

Please identify all code sections (Inciude statutes, chapters,
and bill mumbers) (e.g., Penal Code Section 2045, Statutey
2004, Chapter 54 [AB 290]), regulations (inciude register
number and effective date), and executive arders (include
effective date) that impase the alleged mandate .

Califomia Regional Water Quality Control
Board, Santa Ana Region, Order No.
R8-2010-0038 (NPDES No. CAS 818036)

[ Copies of all statutes and executive orders cited are
attached,

Sections 5, 6, and 7 are attached as follows:;
5. Written Narrative: pages to
6. Declarations: pages 10
7. Documentation:  pages to .

{Ravised 672013




Read, sign, and date this section and insert af the end of the test clatm submission.*

This test cleim alloges the existence of a reimbursable state-mandated program within the
meaning of article X111 B, section & of the California Constitution and Government Code section
17514. 1hercby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own
Imowledge or information or belief.

Jeff Mathieu City Manager

Print or Type Name ol Authorized Local Agency Print or Type Title
or School District Official

QYL M. sy 2, 2017

Signature of, ﬁJﬁmd'LocalAgeucy or Date
" School igt Official

* If the declarant for this Claim Certification is different from the Claimant contact Identified in section 2 of the
test claim form, please provide the declarant ¥ address, telephone number; Jax number, and e-mail address
below.




Santa Ana Region Water Permrt Comty of |

SAnBEManing, To0-TC-10

City of Chino

Name of Loca) Agency or Schoo) District

Matthew Ballantyne
Claimant Contact

City Manager
Title
13220 Central Ave.

Street Addreas

Chlno CA 91710

939354 3304

Tel hone Number
-334-3720

mbatﬁantyne@cltyofchlno.org
E-Meil Address

Claimant designates the following person to act as
its sole representative in this test ¢laim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on
State Mandates,

David W. Burhenn
Claimant Repregentative Name
Attormey

Tatle

Burhenn & Gest LLP
Urgamization

624 S. Grand Avenue, Suite 2200
Streat Address

Los Anqeias. CA 80017
City, State, Zip

213-629-8788

Telophone Number
213-624-1376

Fax Nomber

dburhenn@burhenngest.com
E-Mail Address

Lm For CSM Usg Only
ng Daic:

IMChIn#:

FPlease ident{fy all code secifons (Include statutes, chapters,
and bifl numbers) (e.g., Penal Code Section 2045, Statutes
2004, Chapter 34 [AB 2907}, regulations (include register
number and effective date), and executive orders (inchide
effecrive dora) that impose the alleged mandate .

Califonia Regional Water Quallty Control
Board, Santa Ana Reglon, Order No,
R8-2010~0036 (NPDES No, CAS 618036)

[l Copies of all statutes and executive orders cited are
attached,

Sections 5, 6, and 7 are attached as follows:
5. Written Narrative: pages to
6. Declarations: pages to
7. Documentation:  pages to

3
T em————

{Revised 472013)




Read, sign, and date this section and Insert at the end of the test claim submission,*

This test claim alleges the oxistenca of a reimbursable state-mandated program within the
meaning of article X111 B, section 6 of the California Constitution and Government Code section
17514, 1hereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own

knowledge or information or belief,
Matthew Ballantyne City Manager
tor ame pf Au 0 gency Print or Type Title
or School District Official
July 13, 2017
Signature of Al D‘HIQQ)LLGB.I Agency or Date '
School District Official

* If the declarant for this Claim Certification s different from the Claimant contact identified in section 2 of the

test clalm form, please provide the declarunts address, telephone number, fax number, and e-mail address
below.




Santa Ana Region Water Permit - County of

San Bemardino, 10-TC-10

City of Chino Hills

Name of Local Agency or School District
Konradt Bartlam
Claimant Contact

City Manager
Title

14000 City Center Drive
Street Address

Chino Hills, CA 91709
City, State, Zip

909/364-2610

Telephone Number
909/364-2695

Fax Number

kbartlam@chinchills.org
E-Mail Address

Claimant designates the following person to act as
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on
State Mandates.

David W. Burhenn

Claimant Representative Name

Attorney
Title

Burhenn & Gest LLP

Organization

624 S. Grand Avenue, Suite 2200
Street Address

lLos Angeles, CA 80017

City, State, Zip

213/629-8788

Telephone Number

213/624-1376

Fax Number

dburhenn@burhenngest.com
E-Mail Address

For CSM Use Only

Filing Date:

Fest Claim #:

Please identify all code sections (include statutes, chapters,
and bill numbers) (e.g., Penal Code Section 2045, Statutes
2004, Chapter 54 fAR 290]), regulations (include register
number and effective date), and executive orders (include
effective date) that impose the alleged mandate .

California Regional Water Quality Control
Board, Santa Ana Region, Order No.
R8-2010-0036 (NPDES No. CAS 618036)

[ Copies of all statutes and executive orders cited are
attached.

Sections 5, 6, and 7 are attached as follows:

5. Written Narrative: pages to
6. Declarations: pages to
7. Documentation:  pages to

(Revised 6/2013)



Read, sign, and date this section and insert at the end of the test claim submission.*

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article XIII B, section 6 of the California Constitution and Government Code section
17514. Thereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own
knowledge or information or belief.

Konradt Bartlam City Manager

Print or Type Name of Authorized Local Agency Pnint or Type Title
or School District Official

Uae July 18, 2017

Signature of Authorized Local Agency or Date
School District Official

* If the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
test claim form, please provide the declarant s address, telephone number, fax number, and e-mail address
below.



Santa Ana Region Water Permit - County of
San Bemarding, To-TC=10

City of Fontana

Name of Local Agency or School Distriet
Kenneth R. Hunt

Claimant Contact

City Manager

Title

8353 Sierra Avenue

Street Address

Fontana, CA 92335

City, State, Zip
909-350-7653

Telephone Number
909-350-6613

Fax Number

khunt@fontana.org

E-Mail Address

Claimant designates the following person to act as
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on
State Mandates.

David W. Burhenn

Clatmant Representative Name

Attorney

litle

Burhenn & Gest LLLP
Organization

624 S. Grand Avenue, Suite 2200
Street Address

Los Angeles, CA 90017

City, State, Zip

213-629-8788

Telephone Number

213-624-1376

Fax Number

dburhenn@burhenngest.com
E-Mail Address

For C5M Use Only

Filing Dte:

ITesl Claim ¥:

ifv all code sections (include siatutes, chaprers,
and bill numbers) (e.g.. Penal Code Section 20435, Statutes
2004, Chapter 54 [AB 290)), regulations (include register
number and effective date), and execurive orders (include
effective date) that impase the alleged mandate .

California Reglonal Water Quality Control
Board, Santa Ana Region, Order No.
R8-2010-0036 (NPDES No. CAS 618036)

(] Copies of ali statutes and executive orders cited are
attached,

Sections 5, 6, and 7 are attached as follows:
5. Written Narrative: pages to
6. Declarations: pages lo
7. Documentation:  pages to

-
—r

s
P,

(Revised 6/2013)



Read, sign, and date this section and insert at the end of the test claim submission. *

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article XIH B, section 6 of the California Constitution and Government Code section
17514. Thereby declare, under penalty of perjury under the laws of the State of Californig, that
the information in this test claim submission is true and complete to the best of my own
knowledge or information or belief.

Kenneth R. Hunt City Manager

Print or Type Name of Authorized Local Agency Print or Type Title
or School District Official

/M//Z//%% July {7, 2017
Signatiire of Authorized Local Agency or Date

School District Official

* If the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
test claim form, please provide the declarant s address, telephone number, fox number, and e-mail address
below.



Santa Ana Reglon Water Permit - County of
ding; TO=TC=10

City of Highland
Nime of Local Agency or School District
Joseph Hughes

Clalmant Confact

City Manager

Title

27215 Base Line

Street Address

Highland, CA 92346

City, State, Zip

900-864.6861, ext, 221

Telephote Number
909-862-3180

o
Ihughes@cityofhighland.org

E-Mail Adklress

SRR 1 1H - .
Claimant designates the following person 1o act as
its sole representative in this test claim, All
correspondence and communications regarding this
claim shall be forwarded to this representative, Any
change in representation must be authorized by the
claimant in writing, and sent 1o the Commission on

State Mandates.

David W. Burhenn
Claimant Represeniative Name

Attomey
Hitle

Burhenn & Gest LLP

Urganization

624 S. Grand Avenue, Suite 2200
Strest Address

Los Angeles, CA 90017

Cliy, Sute, Zip
213-629-8788

Telephone Number

213-624-1376

Fax Number
dburhenn@burhenngest.com
E-Mail Address

I —For Cif Ute Only
Fﬁng Datg:
[Tet Claim #:

Please idemt|fy all code secifons {include statutes, chapters,
and bill numbers) (e.g., Penal Code Section 2045, Statutes
2004, Chapter 34 A8 226]), regulations (include register
number and effective date), and exacutive orders {include
effective date) that impase the alleged mandate ,

California Regional Water Quality Control
Board, Santa Ana Region, Order No,
R8-2010-0038 (NPDES No. CAS 61 8036)

(1 Copies of all statutes and executive orders cited are
attached,

Sections 5, 6, and 7 are attached as follows:
5. Written Narrative; pages to
6. Dectarations: pages____ to
7. Documentation; pages to

¥
—

.
—

{Revised 672013}



Read, sign, and date this section and insert at the end of the test claim submission.*

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article X111 B, section 6 of the California Constitution and Government Code section
17514, 1hereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete (o the best of my own
knowledge or information or belief,

Joseph Hughes City Manager
m'l'ym?ogmmhurizcd Local Agency Print or Type Title
or School District Official

é July /3, 2017
f e of Authorized LGcal Agency or Date
chool District Officinl

¥ If the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
test claim form, please provide the declarant 5 address, telephone mimber, Jax number, and e-mail address
below,




Santa Ana Region Water Permit - County of
San Bemardino, To-TC-1o T

City of Montclair

Neme of Local Agency or School District

Edward C, Starr
Claimant Contact

City Manager

Title

5111 Benito Street
Street Address

Montclair, CA 81763

City, State, Zip
809-625-9405

Telephone Number

908-621-1584

Fax Number | .
ecstarr@cityofmontclair.org

E-Mail Address

Claimant designates the following person to act as
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in wniting, and sent to the Commission on
State Mandates.

David W. Burhenn

Claiment Representative Name

Attorney

i1tle

Burhenn & Gest LLP

Organization

624 S. Grand Avenue, Suite 2200
Street Address

Los Angeles, CA 90017

Cily, State, Zip

213-629-8788

Telephone Number

213-624-1376

Fax Number
dburhenn@burhenngest.com
E-Mail Address

i For CSM Use Only
[Filing Date:

Test Claim #:

Please identify all code secttons (include statutes, chapters,
and bill numbers) fe.g., Penal Code Section 2045, Stutures
2004, Chapter 34 {AE 290]), regulations (include register
number and effective date), and executive orders (include
effective date) that impose the afleged mandate

California Regional Water Quality Control
Board, Santa Ana Region, Order No.
R8-2010-0036 (NPDES No. CAS 618036)

[0 Copies of all statutes and executive orders cited are
attached.

Sections 3, 6, and 7 are attached as follows:
5. Written Narrative: pages to
6. Declarations:
7. Documentation:

pages to .
pages to .

{Revised 6/2013)



Read, sign, and date this section and insert at the end of the test claim submission. *

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article X111 B, section 6 of the California Constitution and Government Cade section
17514, 1 hereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own
knowledge or information or belief.

Edward C. Starr City Manager

Print or Type Name of Authonzed Local Agency Print or Type Title
or School District Official

L NS Julyes, 2017

Signature of AuthorizedLocal Agency or Date
School District Offical

* If the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
test claim _form, please provide the declarant s address, telephone number, fax number, and e-mail address
below.



Santa Ana Region Water Permit - County of

San Bemardais, - T0=TC=T0

City of Ontario
Name of Local Agency or School District
Al C. Boling

Claimant Contact

City Manager
Title

303 E. 'B' Street

Street Address

Ontario, CA 91764
, State, Zip

Ci
809-395-2354
Telephone Number

Fax Number .
aboling@ontarioca.gov

E-Mail Address

Claimant designates the following person to act as
its sole representative in this test claim. All
correspondence and communications regarding this
claim shall be forwarded to this representative. Any
change in representation must be authorized by the
claimant in writing, and sent to the Commission on
State Mandates.

David W. Burhenn

Claimant Representative Name

Attorney

Title

Burhenn & Gest LLP

Crganization

624 S. Grand Avenue, Suite 2200
Street Address

Los Angeles, CA 90017

City, State, Zip

213-629-8788

Telephone Number

213-624-1376

Fox Number

dburhenn@burhenngest.com
E-Mzil Address

I For CSAM Use Only
‘Filing Dhate;
[Fest Claim

f e sections (include statuies, chapters,
and bill numbers) (e.5., Penal Code Section 2045, Statutes
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NARRATIVE STATEMENT IN SUPPORT OF JOINT TEST CLAIMS

l. INTRODUCTION

On January 29, 2010, the California Regional Water Quality Control Board, Santa Ana
Region (“RWQCB”), adopted a new storm water permit, Order No. R8-2010-0036 (NPDES No.
CAS 618036) (“Permit”) regulating discharges from the municipal separate storm sewer systems
(“MS4s”) operated by a number of municipal entities in portions of San Bernardino County.!

The Permit included numerous new requirements that exceeded the requirements of federal
law and were not included in the previous MS4 permit issued by the RWQCB, Order No. R8-
2002-0012 (“2002 Permit”).?2 These new requirements represent unfunded state mandates for
which the Permit’s permittees, including the claimants herein, the San Bernardino County Flood
Control District (“District” or “Principal Permittee”), the County of San Bernardino (“County”),
and the Cities of Big Bear Lake, Chino, Chino Hills, Fontana, Highland, Montclair, Ontario and
Rancho Cucamonga (“City Claimants™) (District, County, and City Claimants are collectively
referred to herein as “Claimants™) are entitled to reimbursement under article X111 B section 6 of
the California Constitution. The Permit remains in effect as to the Claimants and the other
permittees.

This Section 5 of the Test Claim identifies the activities that are unfunded mandates and
sets forth the basis for reimbursement for such activities. The mandates for which the Claimants
seek a subvention of State funds are described in detail below, but generally encompass the
following:

A. A requirement to develop and update Local Implementation Plans, primarily set
forth in Section 111 of the Permit, as well as other sections;

B. A requirement to evaluate non-stormwater discharges to determine if they are a
significant source of pollutants, contained in Section V;

C. Requirements relating to the incorporation of Total Maximum Daily Loads
(“TMDLs”) or proposed TMDLs into the Permit set forth in Section V, and in the Monitoring and
Reporting Program (“MRP”) associated with the Permit;

D. A requirement, if necessary, to promulgate and implement ordinances to address
pathogen or bacterial indicator sources such as animal wastes, contained in Section VII;

E. Requirements relating to the development and implementation of a program to
enhance existing Illicit Connections/Illegal Discharges programs contained in Section V111, and in
the MRP;

1 A copy of the Permit and Fact Sheet are included as Exhibit A in Section 7, filed herewith. The permittees
regulated under the Permit are the San Bernardino County Flood Control District, San Bernardino County
and the Cities of Big Bear Lake, Chino, Chino Hills, Colton, Fontana, Grand Terrace, Highland, Loma
Linda, Montclair, Ontario, Rancho Cucamonga, Redlands, Rialto, San Bernardino, Upland and Yucaipa.

2 A copy of the 2002 Permit is included as Exhibit B in Section 7.
1
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F. A requirement for permittees to create and maintain a database of septic systems in
their jurisdictions and to adopt a program to ensure that failure rates are minimized, contained in
Section IX;

G. A requirement for new inspection programs, including requirements to establish
and evaluate inspections of residential areas and development of best management practices
(“BMPs”) for common areas, development BMPs and BMP fact sheets relating to several
categories of business, the identification and development of BMPs for mobile businesses and
enhanced construction site inspections, contained in Section X;

H. Requirements to, among other things, develop new standard designs and BMPs,
generate Watershed Action Plan (“WAP”) review planning documents and coordinate among
permittees to incorporate watershed protection principles, submit revised Water Quality
Management Plans (“WQMPs”), develop new procedures, incorporate Low Impact Development
(“LID”) and hydromodification requirements into public agency projects, develop criteria for
alternatives and in-lieu funding, create databases and inspect public projects contained in Section
Xl and in the MRP;

l. Requirements to review and assess the permittees’ public education and outreach
efforts and to revise them contained in Section XII;

J. Requirements to inventory and inspect on an annual basis permittee facilities,
operations and drainage facilities, to evaluate the inspection and cleanout frequency of drainage
facilities and to annually evaluate information provided to field staff, contained in Section XIII;

K. Requirements to update the permittees’ existing training program to incorporate the
requirements of the Permit, including a training schedule, curriculum content and defined expertise
for staff, with documentation of such training, and specific requirements for the Principal Permittee
to provide training, contained in Section XVI;

L. A requirement to notify the RWQCB of facilities operating without a proper permit,
contained in Section XVII; and

M. Requirements for an assessment of program effectiveness on an area-wide as well
as a jurisdiction-specific basis, contained in Section XVIII and in the MRP.

A. Statement of Interest of Joint Test Claimants

This Test Claim is filed by Claimants District, County and the Cities of Big Bear Lake,
Chino, Chino Hills, Fontana, Highland, Montclair, Ontario, and Rancho Cucamonga. The
Claimants are filing this Test Claim jointly and, pursuant to 2 Cal. Code Regs. 8 1183.1(g), attest
to the following:

1. The Claimants allege state-mandated costs resulting from the same Executive
Order, i.e., the Permit;

2. The Claimants agree on all issues of the Test Claim (see Section 6 Declarations
attached hereto, 1 9); and
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3. The Claimants have designated one contact person to act as a resource for
information regarding the Test Claim in Section 3 of their Test Claim forms.

4. All Test Claim forms have been executed, respectively, by the Auditor-Controller
(on behalf of the County and the District) and by City Managers (on behalf of the City Claimants).
All such individuals are authorized to sign on behalf of their respective Claimants. 2 Cal. Code
Regs. § 1183.1(a)(5).

B. Statement of Actual and/or Estimated Costs Exceeding $1,000

The Claimants further state that, as set forth below and in the attached Section 6
Declarations filed herewith in support, the actual and/or estimated costs from the state mandates
set forth in this Test Claim exceed $1,000 for each of the Claimants. This Narrative Statement
sets forth actual and/or estimated amounts expended by the Claimants as determined from the
review of pertinent records and as disclosed in the Section 6 Declarations filed herewith. Such
amounts reflect, in many cases, costs associated with the development of programs, and not their
later implementation by the Claimants. In addition, there may be costs that have not yet been
identified or determined. The Claimants respectfully reserve the right to modify such amounts
when or if additional information is received and to provide additional evidence of costs if required
in the course of the Test Claim.

C. The Test Claim Was Timely Filed

As set forth in the Section 6 Declarations filed herewith in support, the City Claimants first
incurred costs relating to the issues set forth in this Test Claim on or about February 17, 2010 and
the District and County claimants first incurred such costs in or about early February 2010. Section
6 Declarations, g 6. Thus, the first costs were incurred in Fiscal Year (“FY?’) 2009-10. This Test
Claim was filed on June 30, 2011, within the next fiscal year after the costs were first incurred.
The Test Claim is thus timely. 2 Cal. Code Regs. § 1183.1(c).

D. Capacity of District as Local Agency

The District is a “local agency” subject to the tax and spend limitations of articles XIII A
and B of the California Constitution. First, the District has taxing authority through operation of
the San Bernardino County Flood Control Act, Water Code App. 8 43 et seq. (West). See Water
Code App. § 43-2 (12): The District has power “[t]o cause taxes and assessments to be levied and
collected for the purpose of paying any obligation of the district, and to carry out any of the
purposes of this act, in the manner provided in this act.” See also Water Code App. 8 43-7, which
authorizes the San Bernardino County Board of Supervisors (which are designated in the Act as
the ex officio board of supervisors of the District) to levy taxes or assessments upon taxable
property in the District and in various zones of the District. See also Water Code App. § 43-7.5
(setting forth that all exemptions provided in article XIII of the California Constitution apply “to
taxes levied pursuant to the act in the same manner and to the same extent as though said taxes
were levied for general county purposes™); § 43-15 (authorizing the levy and collection of tax to
pay principal and interest on bonds); and § 43-17 (incorporating State law on the levying,

3
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assessing, equalizing and collecting of county property taxes). A copy of these statutory provisions
is attached as exhibit SA-1 to the Section 7 Supplemental Authorities filed herewith. Second, the
District is subject to the tax and spend limitations of articles XIII A and B of the Constitution. The
annual spending limit resolutions adopted by the Board of Supervisors for the District for FYs
2009-10 through 2016-17 are included as exhibit SA-2.

1. BACKGROUND

This Test Claim concerns the choice made by the RWQCB, acting under its authority
granted by California law, to impose requirements under the Permit that go beyond those required
by the federal Clean Water Act (“CWA”). The RWQCB has such authority because, under the
CWA, a regional board may impose additional requirements on a permittee covered by a federal
National Pollutant Discharge Elimination System (“NPDES”) permit, such as the Permit. City of
Burbank v. State Water Resources Control Board (2005) 35 Cal. 4™ 613, 619. As the California
Supreme Court found,

The federal Clean Water Act reserves to the states significant aspects of water quality
policy (33 U.S.C. § 1251(b)), and it specifically grants the states authority to “enforce
any effluent limitation” that is not “less stringent” than the federal standard (33 U.S.C. §
1370, italics added).”

35 Cal.4™ at 627-28. The source of those additional requirements is the Porter-Cologne Water
Quality Act, Water Code 8 13000 et seq., (“Porter-Cologne Act’) which was adopted prior to the
CWA and whose scope is in fact broader than the CWA’s, as noted in Section IV below.

The Commission previously has found, in two test claims brought regarding MS4 permits
issued by the Los Angeles RWQCB and the San Diego RWQCB, that those regional boards had
issued permit requirements that exceeded the requirements of federal law and regulation and
represented unfunded state mandates. In re Test Claim on: Los Angeles Regional Quality Control
Board Order No. 01-192, Case Nos.: 03-TC-04, 03-TC-19, 03-TC-20, 03-TC-21 (“Los Angeles
County Test Claim”); In re Test Claim on: San Diego Regional Water Quality Control Board
Order No. R9-2007-0001, Case No. 07-TC-09 (“San Diego County Test Claim”).?

In particular, in the San Diego County Test Claim, the Commission held that even though
an NPDES permit is issued under general federal authority under the CWA, where the regional
board required “specific actions, i.e., required acts that go beyond the requirements of federal law,”
the “state has freely chosen to impose those requirements.” In such a case, the permit provision
“is not a federal mandate.” San Diego County Test Claim at 44-45 (citations omitted).

The Commission’s reasoning in the Los Angeles County Test Claim was reversed by the
Los Angeles County Superior Court, which held that the appropriate test for determining the
presence of a federal, as opposed to state, mandate was whether the provision at issue exceeded
the “maximum extent practicable” (“MEP”) standard in the CWA for MS4 permits. 33 U.S.C. §
1342(p)(3)(B)(iii) (discussed in Section 111 below). The California Court of Appeal affirmed that

3 The Statement of Decisions in these test claims are included as exhibits SA-3 and SA-4 to the Section 7
Supplemental Authorities filed herewith.
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decision on different grounds. The California Supreme Court, in Dept. of Finance v. Commission
on State Mandates (2016) 1 Cal. 5" 749, reversed the Court of Appeal, finding that the mandates
in the Los Angeles County MS4 permit were in fact state, not federal, in nature. Dept. of Finance
is discussed in Section V.B below.

I11. FEDERAL LAW

The Permit was issued, in part, under the authority of the CWA, 33 U.S.C. § 1251 et seq.
The CWA was amended in 1987 to include within its regulation of discharges from “point sources”
to “waters of the United States” discharges to such waters from MS4s. 33 U.S.C. § 1342(p)(2).
The CWA requires that MS4 permits:

Q) may be issued on a system or jurisdiction-wide basis;

(i) shall include a requirement to effectively prohibit non-stormwater discharges into
the storm sewers; and

(iii)  shall require controls to reduce the discharge of pollutants to the maximum extent
practicable, including management practices, control techniques and system, design and
engineering methods, and such other provisions as the Administrator or the State determines
appropriate for the control of such pollutants.

33 U.S.C. § 1342(p)(3)(B).

The meaning of subsection (iii) was addressed by the United States Court of Appeals for
the Ninth Circuit in Defenders of Wildlife v. Browner (9" Cir. 1999) 191 F.3d 1159. There, the
Ninth Circuit held that MS4 permits were not required to meet strict water quality standards, as is
the case with industrial NPDES permits. However, the Court ruled that EPA or a state could
require “such other provisions” as they determined appropriate for pollutant control. 191 F.3d at
1166. The Court did not hold that this power was required by the CWA, but rather that the
provision “gives the EPA [or the State] discretion to determine what pollution controls are
appropriate.” Id. (emphasis supplied). Moreover, the plain language of the statute indicates that
even the “such other provisions” language is subject to the MEP limitation in Section 1342.
Browner did not address whether the discretionary “other provisions” was subject to the MEP
standard, as the issue was not before the court. See also Natural Resources Defense Council, Inc.
v. U.S. EPA (9" Cir. 1992) 966 F.2d 1292, 1308 (MEP standard applicable to MS4 NPDES
permits).

The Permit recites in a finding that, “[c]onsistent with the CWA, it is the Regional Board’s
intent that this Order require the implementation of best management practices (BMPs) to reduce,
consistent with the MEP standard, the discharge of pollutants in urban storm water from the MS4s
in order to support attainment of water quality standards.” Permit, Finding B.3 (emphasis supplied;
footnote omitted). However, under City of Burbank, a board can include provisions in an NPDES
permit that exceed the MEP standard. 35 Cal.4™ at 627-28. Moreover, as noted above, the Porter-
Cologne Act, under whose authority the Permit also was issued, grants power to a regional board
to require provisions that are entirely unrelated to the requirements of the CWA.
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The Permit is an example of a “Phase I permit, those issued to MS4s serving larger urban
populations, as is the case with the Claimants, local agencies in San Bernardino County. In 1990,
EPA issued regulations to implement Phase | of the MS4 permit program. 55 Fed. Reg. 47990
(November 16, 1990). The requirements of those regulations, as they apply to the provisions of
the Permit relevant to this Test Claim, are discussed in further depth below.

In addition, the State Water Resources Control Board (“State Board™) had issued two state-
wide general NPDES stormwater permits covering construction sites (SWRCB Order 2009-0009
DWQ, as amended by Order 2010-0014 DWQ) and certain industrial facilities (SWRCB Order
97-03 DWQ).* The responsibility to enforce these permits has been delegated by the State Board
to the regional boards. See Order 2009-0009 DWQ, paragraph 6; Order 2; Order 97-03 DWQ,
paragraph 13 (Exhibit C to Section 7). In addition, permittees covered by the general construction
and general industrial stormwater permits are required to pay fees to the State Board, which are
authorized under Water Code 8 13260(d)(2)(B)(i)-(iii). As will be discussed below, however, the
Permit requires the permittees to inspect sites and facilities and to conduct enforcement activities
with respect to these general permits, which represents a transfer of a state obligation to local
agencies. The Commission itself has already found, in the Los Angeles County Test Claim, that
such obligations represent state mandates. Los Angeles County Test Claim at 40-48. This finding
was upheld by the Supreme Court in Dept. of Finance. 1 Cal. 5" at 771-72.

IV. CALIFORNIA LAW

The CWA allows delegation of EPA’s NPDES permit powers to the states. 33 U.S.C. §
1342(b). Pursuant to that delegation, in 1972, California became the first state authorized to issue
NPDES permits through an amendment of the existing Porter-Cologne Act. Water Code § 13370.
Thus, California voluntarily undertook to issue NPDES permits under the rubric of its state laws.
The Porter-Cologne Act, adopted in 1969, pre-dated the CWA delegation by three years.

The Porter-Cologne Act’s scope is broader than that of the CWA, as it applies not only to
navigable surface waters (the scope of permits issued under the NPDES program) but to any
“waters of the state,” including “any surface water or groundwater, including saline waters, within
the boundaries of the state.” Water Code § 13050(e). The Permit, in addition to being issued as
an NPDES permit under the authority of the CWA, also was issued by the RWQCB as a “waste
discharge requirement,” pursuant to the authority of Article 4, Chapter 4, Division 7 of the Water
Code, commencing with Water Code § 13260. See also Water Code 8§ 13263; Permit at 9. Thus,
the Permit may, and does, contain programs authorized under both the federal CWA and the state
Porter-Cologne Act.

4 Since the Claimants filed this Test Claim, the State Board has issued a new General Industrial Stormwater
Permit, Order No. 2014-0057-DWQ (“2014 GISP”), which took effect July 1, 2015. The 2014 GISP still
provides that enforcement of the permit’s terms are the responsibility of regional boards. See 2014 GISP
at XIX.B (“The Regional Water Boards have the authority to enforce the provisions and requirements of
this General Permit. This includes, but is not limited to, Industrial General Permit, Order No. 2014-0057-
DWQ, reviewing SWPPPs, Monitoring Implementation Plans, ERA Reports, and Annual Reports,
conducting compliance inspections, and taking enforcement actions.”) The 2014 GISP is attached as
exhibit SA-5 in the Section 7 Supplemental Authorities filed herewith.
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The California Supreme Court, in City of Burbank, expressly held that a regional board has
authority to issue a permit that exceeds the requirements of the CWA and its accompanying federal
regulations. The State Board, which supervises all regional boards in the state, including the
RWQCB, has acknowledged that since NPDES permits are adopted as waste discharge
requirements, they can more broadly protect “waters of the State” rather than be limited to “waters
of the United States,” which do not include groundwater. In re Building Industry Assn. of San
Diego County and Western States Petroleum Assn., State Board Order WQ 2001-15. See also
Rice v. Harken Exploration Co. (5" Cir. 2001) 250 F.3d 264, 269 (jurisdiction of CWA does not
extend to groundwater).

V. STATE MANDATE LAW
A. Overview

Acrticle X111 B, section 6 of the California Constitution requires that the Legislature provide
a subvention of funds to reimburse local agencies any time that the Legislature or a state agency
“mandates a new program or higher level of service on any local government.” The purpose of
section 6 “is to preclude the State from shifting financial responsibility for carrying out
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
responsibilities because of the taxing and spending limitations that articles XIII A and XIII B
impose.” County of San Diego v. State of California (1991) 15 Cal.4" 68, 81.

The Legislature implemented section 6 by enacting a comprehensive administrative
scheme to establish and pay mandate claims. Govt. Code § 17500 et seq.; Kinlaw v. State of
California (1991) 54 Cal.3d 326, 331, 333 (statute establishes “procedure by which to implement
and enforce section 6”).

“Costs mandated by the state” include “any increased costs which a local agency ... is
required to incur after July 1, 1980, as a result of any statute enacted on or after January 1, 1975,
or any executive order implementing any statute enacted on or after January 1, 1975, which
mandates a new program or higher level of service of an existing program within the meaning of
Section 6 of Article XIII B of the California Constitution.” Govt. Code § 17514. Orders issued
by any regional board pursuant to the Porter-Cologne Act come within the definition of “executive
order.” County of Los Angeles v. Comm 'z on State Mandates (2007) 150 Cal.App.4th 898, 920.

Govt. Code § 17556 identifies seven exceptions to reimbursement requirement for state
mandated costs. The exceptions are as follows:

@ The claim is submitted by a local agency . . . that requested legislative authority
for that local agency . . . to implement the program specified in the statute, and that statute
imposes costs upon that local agency or school district requesting the legislative
authority. . . .

(b) The statute or executive order affirmed for the state a mandate that had been
declared existing law or regulation by action of the courts.
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(© The statute or executive order imposes a requirement that is mandated by a
federal law or regulation and results in costs mandated by the federal government, unless
the statute or executive order mandates costs that exceed the mandate in that federal law or
regulation. . . .

(d) The local agency . . . has the authority to levy service charges, fees, or
assessments sufficient to pay for the mandated program or increased level of service.

(e The statute, executive order, or an appropriation in a Budget Act or other bill
provides for offsetting savings to local agencies . . . that result in no net costs to the local
agencies or . .. includes additional revenue that was specifically intended to fund the costs
of the state mandate in an amount sufficient to fund the cost of the state mandate.

()] The statute or executive order imposes duties that are necessary to implement,
reasonably within the scope of, or expressly included in, a ballot measure approved by the
voters in a statewide or local election.

(9) The statute created a new crime or infraction, eliminated a crime or infraction,
or changed the penalty for a crime or infraction, but only for that portion of the statute
relating directly to the enforcement of the crime or infraction.

In addition, the program or increased level of service must impose “unique requirements
on local government” that “carry out a state policy.” (County of Los Angeles v. State of California
(1987) 43 Cal.3d 46, 56; see also County of Los Angeles, supra, 150 Cal.App.4™ at 907.)

None of these exceptions bars reimbursement for the state mandates identified in this Test
Claim. First, the exceptions identified in Govt. Code 88 17556(a), (b), (e), (f), and (g) are not
relevant to this Test Claim, and are not discussed further. The exceptions identified in Govt. Code
8 17556(c), relating to federal mandates, and (d), relating to fee assessments, are expected to be
raised in potential opposition to the Test Claim and are discussed further below. In particular, the
question of whether a mandate in a stormwater permit represents a federal, as opposed to state,
mandate, was addressed by the California Supreme Court in Dept. of Finance. Also, as will be
demonstrated below, the mandates identified in this Test Claim represent “unique requirements on
local government” and not requirements that fall equally upon local governments and private
parties, so as to obviate the need for a subvention of state funds under article XIII B, section 6.

In particular, when a new program or level of service is in part federally required,
California courts have held that where the state-mandated activities exceed federal requirements,
those mandates constitute a reimbursable state mandate. Long Beach Unified School Dist. v State
of California (1990) 225 Cal.App.3d 155, 172-73. Moreover, a “new program or higher level of
service” imposed by the State upon a local agency as a result of a federal law or federal program
is not necessarily a “federal mandate.” In order to be a federal mandate, the obligation must be
imposed upon the local agency by federal law itself. The test for determining whether the “new
program or higher level of service” is a state mandate is whether the state has a “true choice” in
the matter of implementation, i.e., whether the state freely chose to impose that program on local
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municipalities as opposed to performing the obligation itself. Hayes v. Commission on State
Mandates (1992) 11 Cal.App.4™" 1564, 1593-94 (“Hayes”).

The Permit imposed requirements establishing new programs and/or a higher level of
service on the permittees thereunder, including Claimants, that were unique to the permittees’
function as local government entities. The requirements are unique to government entities because
they arise from the operation of a MS4 permit, which is a permit issued only to municipalities and
which requires activities that are not required of any private, non-governmental discharger. These
requirements include the adoption of ordinances, the development and amendment of government
planning documents and electronic databases, the inspection of facilities, the enforcement of
statutes and ordinances, and other activities. The requirements set forth in the Test Claim relate
to Claimants’ unique role as local governmental agencies. For those reasons, these provisions are
state mandates for which Claimants, and the permittees under the Permit, are entitled to
reimbursement pursuant to article XII1 B, section 6 of the California Constitution.

The Commission already has determined that provisions in MS4 permits issued to
municipal agencies by the Los Angeles and San Diego RWQCBs represent unfunded state
mandates for which a subvention of funds is required. In making that determination, the
Commission focused on whether the provisions were supported either by the language of the CWA
or by provisions in the CWA stormwater permit regulations, found at 40 CFR § 122.26. To
illustrate that the provisions set forth below are not required by federal law or regulation, the
Claimants separately discuss that issue with respect to each provision of the Permit at issue in this
Test Claim.

While existing mandates law supported the decision of the Commission in the Los Angeles
County and San Diego County Test Claims, the recent decision of the California Supreme Court
in Dept. of Finance provides clear and definitive guidance as to how the Commission must
consider whether mandates in a test claim are state or federal in nature.

B. In Department of Finance, the California Supreme Court Established Definitive
Guidance as to How the Commission Must Assess Requirements in MS4
Permits as State or Federal Mandates

In Dept. of Finance, the Court found that the requirements in the Los Angeles County MS4
permit to install trash receptacles at transit stops and to inspect various sites and facilities were
state, not federal, mandates. In so doing, the Supreme Court set forth this test:

If federal law compels the state to impose, or itself imposes, a requirement, that
requirement is a federal mandate. On the other hand, if federal law gives the state
discretion whether to impose a particular implementing requirement, and the state
exercises its discretion to impose the requirement by virtue of a “true choice,” the
requirement is not federally mandated.

1 Cal. 5™ at 765.

Dept. of Finance involved a challenge to the Commission’s determination in the Los
Angeles County Test Claim that certain provisions in the LA County MS4 permit constituted state
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mandates and, concerning a provision requiring the installation and maintenance of trash
receptacles at transit stops, required a subvention of state funds. In the San Diego County Test
Claim, the Commission similarly found that a number of provisions in the 2007 San Diego County
MS4 permit also constituted state mandates. That test claim is presently before the Court of
Appeal, as discussed in Section IX.B below.

Significantly, the analysis followed by the Supreme Court in Dept. of Finance validates
the process by which the Commission itself evaluated the issues in the Los Angeles County Test
Claim, a process which involved the examination of federal statutory or regulatory authority for
the MS4 permit provisions at issue, the text of previous permits, evidence of other permits issued
by the federal government and evidence from the permit development process. In affirming the
Commission’s decision, the Court explicitly rejected the argument which has been repeatedly
raised by the State in both Test Claim comments and in court filings: that the provisions were
simply expressions of the MEP standard required of stormwater permittees in the CWA, and thus
represented purely federal mandated requirements, exempt from consideration as state mandates
pursuant to Govt. Code § 17756(c).

1. The Supreme Court Applied Mandates Case Law in Reaching Its Decision

Key to the Supreme Court’s decision was its careful application of existing mandate
jurisprudence in determining whether an MS4 permit provision was a federal, as opposed to state,
mandate. The Commission must also apply those key cases in its determination of this Test Claim.

The question posed by the Court was this:

[H]ow to apply [the federal mandate] exception when federal law requires a local agency
to obtain a permit, authorizes the state to issue the permit, and provides the state
discretion in determining which conditions are necessary to achieve a general standard
established by federal law, and when state law allows the imposition of conditions that
exceed the federal standard.

1 Cal. 5" at 763.

To answer that question, the Court considered three cases, starting with City of Sacramento
v. State of California (1990) 50 Cal. 39 51. In City of Sacramento, the Court found that a state law
requiring local governments to participate in the State’s unemployment insurance program was in
fact compelled by federal law, since the failure to do so would result in the loss of federal subsidies
and federal tax credits for California corporations. The Court found that because of the “certain
and severe federal penalties” that would accrue, the State was left “without discretion” (italics
added by Supreme Court) and thus the State “’acted in response to a federal “mandate.”” Dept. of
Finance, 1 Cal. 5" at 764, quoting City of Sacramento, 50 Cal. 39 at 74.

The Court next reviewed County of Los Angeles v. Commission on State Mandates (1995)
32 Cal.App.4™ 805, in which the county alleged that a state requirement to provide funding for
defense experts for indigent criminal defendants was a state mandate. The court disagreed, finding
that because this requirement reflected a binding Supreme Court precedent interpreting the federal
Constitution (Gideon v. Wainwright (1963) 372 U.S. 335), even absent the state law, the county
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still would have been bound to fund defense experts. Thus, the legislation “merely codified an
existing federal mandate.” 1 Cal. 5™ at 764.

The Court finally considered Hayes, supra, where a state plan adopted under a federal
special education law required local school districts to provide disabled children with certain
educational opportunities. While the state argued that the plan was federally mandated, the Hayes
court found that this was merely the “starting point” of its analysis, which was whether the
“’manner of implementation of the federal program was left to the true discretion of the state.””
Dept. of Finance, 1 Cal. 5" at 765, quoting Hayes at 1593 (emphasis added by Supreme Court).
Hayes held that if the State “’freely chose to impose the costs upon the local agency as a means of
implementing a federal program then the costs are the result of a reimbursable state mandate
regardless whether the costs were imposed upon the state by the federal government.”” 1 Cal. 5%
at 765, quoting Hayes at 1594.

From these cases, the Supreme Court distilled the “federally compelled” test set forth
above, holding that “if federal law gives the state discretion whether to impose a particular
implementing requirement, and the state exercises its discretion to impose the requirement by
virtue of a ‘true choice,’ the requirement is not federally mandated.” 1 Cal. 5" at 765. The Court
also held that it is the State, not the test claimants, which has the burden to show that a challenged
permit condition was mandated by federal law. Id. at 769.

Thus, the Commission must employ this test, and allocate to the State the burden of proving
that the provision in question represents a federal, as opposed to state, mandate.

2. The Supreme Court Examined the Nature of Clean Water Act MS4
Permitting and Determined that Water Boards Have Great Discretion in
Establishing MS4 Permit Requirements

In Dept. of Finance, the Supreme Court reviewed the interplay between federal CWA and
California law set forth in the Water Code (1 Cal. 5" at 767-69) and determined that with respect
to the adoption of MS4 permits, the State had chosen to administer its own permitting program to
implement CWA requirements. 1 Cal. 5" at 767 (citing Water Code § 13370(d)). Thus, an action
involving a permit issued under the CWA was different from a situation where the State was
compelled to administer its own permitting system.

The Court (at 1 Cal. 5 767-68) found that the State’s permitting authority under the CWA
was similar to that in Division of Occupational Safety & Health v. State Bd. of Control (1987) 189
Cal.App.3¢ 794. There, the State had the choice of being covered by federal occupational safety
and health (“OSHA”) requirements or adopting its own OSHA program, which had to meet federal
minimums and had to extend its standards to State and local employees. In that case, state OSHA
requirements called for three-person firefighting teams instead of the two-person teams allowed
under the federal program. The court found that because the State had freely exercised its option
to adopt a state OSHA program, and was not compelled to do so by federal law, the three-person
requirement was a state mandate.

11
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The Supreme Court also distinguished the broad discretion provided to the State under the
federal CWA stormwater permitting regulations with the facts in City of Sacramento, supra, where
the State risked the loss of subsidies and tax credits if it failed to comply with federal law:

Here, the State was not compelled by federal law to impose any particular requirement.

Instead, as in Hayes, supra . . . the Regional Board had discretion to fashion
requirements which it determined would meet the CWA’s maximum extent practicable
standard.

1 Cal. 5" at 768 (citation omitted). The Court held that the EPA regulations “gave the board
discretion to determine which specific controls were necessary to meet the [MEP] standard.” 1d.
at 767-68.

3. The Court Rejected the State’s Argument That the Commission Must Defer
to the Water Board’s Determination of What Constitutes a Federal
Mandate

The Supreme Court rejected another of the State’s key arguments, that the Commission
should defer to a regional board’s determination of what components of a stormwater permit
constitute a federal, versus state, mandate. 1 Cal. 5" at 768-69.

The Court first addressed whether the Commission had ignored “the flexibility in the
CWA’s regulatory scheme, which conferred discretion on the State and regional boards in deciding
what conditions were necessary to comply with the CWA” and whether the Los Angeles County
MS4 permit “itself is the best indication of what requirements would have been imposed by the
EPA if the Regional Board had not done so,” such that the Commission “should have deferred to
the board’s determination of what conditions federal law required.” 1 Cal. 5" at 768 (emphasis in
original).

The Court flatly rejected these arguments, finding that, in issuing the permit, “the Regional
Board was implementing both state and federal law and was authorized to include conditions more
exacting than federal law required. [citation omitted]. It is simply not the case that, because a
condition was in the Permit, it was, ipso facto, required by federal law.” Id. The Court (at 1 Cal.
5t 768) cited as authority City of Burbank, supra, where it held that a federal NPDES permit issued
by a water board (such as the Permit) may contain State-imposed conditions that are more stringent
than federal law requirements. 35 Cal. 4™ at 627-28.

The Court next addressed the Water Boards’ argument that the Commission should have
deferred to the regional board’s conclusion that the challenged requirements in the Los Angeles
County MS4 permit were federally mandated. Finding that this determination “is largely a
question of law,” the Court distinguished the question of the regional board’s authority to impose
specific permit conditions from the question of who would pay for such conditions. In the former
situation, “the board’s findings regarding what conditions satisfied the federal [MEP] standard
would be entitled to deference.” 1 Cal. 5" at 768.

12
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But, the Court held,

Reimbursement proceedings before the Commission are different. The question here was
not whether the Regional Board had authority to impose the challenged requirements. It
did. The narrow question here was who will pay for them. In answering that legal
question, the Commission applied California’s constitutional, statutory, and common law
to the single issue of reimbursement. In the context of these proceedings, the State has
the burden to show the challenged conditions were mandated by federal law.

Id. at 769.

The Court explained that “the State must explain why federal law mandated these
requirements, rather than forcing the Operators to prove the opposite.” Id. In placing that burden
on the State, the Court held that because article X111 B, section 6 of the Constitution established a
“general rule requiring reimbursement of all state-mandated costs,” a party claiming an exception
to that general rule, such as the federal mandate exception in Govt. Code § 17556(c), “bears the
burden of demonstrating that it applies.” Id. at 769.

The Supreme Court concluded that the State’s proposed rule of “requiring the Commission
to defer to the Regional Board” would “leave the Commission with no role to play on the narrow
question of who must pay. Such a result would fail to honor the Legislature’s intent in creating
the Commission.” 1d. In doing so, the Court looked to the policies underlying article XIIl B
section 6, and concluded that the Constitution “would be undermined if the Commission were
required to defer to the Regional Board on the federal mandate question.” Id.

The Court noted that the “central purpose” of article XIII B is to rein in local government
spending (citing City of Sacramento, supra, 50 Cal. 3¢ at 58-59) and that the purpose of section 6
“is to protect local governments from state attempts to impose or shift the costs of new programs
or increased levels of service by entitling local governments to reimbursement” (citing County of
San Diego v. State of California (1997) 15 Cal. 4™ 68, 81), 1 Cal. 5™ at 769, emphasis supplied).
Requiring the State to establish that a permit requirement is federally mandated, the Court found,
“serves those purposes.” Id.

4. Applying Its Test, the Court Upheld the Commission’s Determination that
Inspection and Trash Receptacle Requirements in the Los Angeles County
MS4 Permit Were State Mandates

Applying the “federally compelled” test, the Supreme Court reviewed and upheld the
Commission’s determination that the inspection and trash receptacle requirements in the Los
Angeles County MS4 Permit were state mandates.

a. The Inspection Requirements

The test claimants had argued in Dept. of Finance that a permit requirement that MS4
operators inspect certain industrial facilities and construction sites was a state mandate. The
Commission agreed and the Supreme Court upheld that determination, citing the grounds
employed by the Commission.
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First, the Court noted that there was no requirement in the CWA, including the MEP
provision, which “expressly required the Operators to inspect these particular facilities or
construction sites.” 1 Cal. 5™ at 770. While the CWA made no mention of inspections, the
implementing federal regulations required inspections of certain industrial facilities and
construction sites (not at issue at the test claim) but did not mention commercial facility inspections
“at all.” 1d. Second, the Court agreed with the appellants that state law gave the regional board
itself “an overarching mandate” to inspect the facilities and sites. Id.

The Court further found that with respect to the requirement of the operators to inspect
facilities covered by general industrial and general construction stormwater permits, “the State
Board had placed responsibility for inspecting facilities and sites on the Regional Board” and that
in fact the State Board was authorized to charge a fee for permittees, part of which “was earmarked
to pay the Regional Board for ‘inspection and regulatory compliance issues.”” Id. (emphasis in
original) (citing Water Code 8§ 13260(d) and 13260(d)(2)(B)(iii)). The Court further cited
evidence before the Commission that the regional board had offered to pay the County to inspect
industrial facilities, an offer that made no sense “if federal law required the County to inspect those
facilities.” 1d.

The Court, citing Hayes, supra, found that the regional board had primary responsibility
for inspecting the facilities and sites and “shifted that responsibility to the Operators by imposing
these Permit conditions.” 1 Cal. 5" at 771. The Court further rejected the State’s argument that
the inspections were federally mandated “because the CWA required the Regional Board to impose
permit controls, and the EPA regulations contemplated that some kind of operator inspections
would be required.” Id. The Court held that the mere fact that federal regulations “contemplated
some form of inspections, however, does not mean that federal law required the scope and detail
of inspections required by the Permit conditions.” 1d. (emphasis supplied).

b. The Trash Receptacle Requirement

The Supreme Court also upheld the Commission’s determination that a requirement for
certain Los Angeles County MS4 permittees to place trash receptacles at transit stops represented
a state mandate.

The Court first found, as did the Commission, that while MS4 operators were required to
“include a description of practices and procedures in their permit application” (citing 40 CFR 8
122.26(d)(2)(1v)), the permitting agency had “discretion whether to make those practices
conditions of the permit.” 1d. at 771-72. As the Commission found, there was no CWA regulation
cited by the State which required trash receptacles at transit stops, and there was evidence that
EPA-issued permits in other cities did not require trash receptacles at transit stops. Id. at 772. This
latter fact, that “the EPA itself had issued permits in other cities, but did not include the trash
receptacle condition,” in the Court’s view, “undermines the argument that the requirement was
federally mandated.” Id.

C. Application of Dept. of Finance to Claimants’ Test Claim

The Claimants respectfully submit that Dept. of Finance answers the question of whether
the mandates identified in this Test Claim are federal or state in nature. As set forth below, each
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requirement represents the “true choice” of the RWQCB to impose the conditions at issue and to
specify the means of compliance with general federal requirements. In some cases, the
requirements are not even linked to federal law or regulation but rather to the RWQCB’s
concurrent state law powers under the Porter-Cologne Act. Nowhere in the Permit is there any
RWQCB finding that the specific requirements at issue in this Test Claim were determined to be
the only way in which the MEP standard could be achieved. Asthe Supreme Court held, a regional
board cannot simply argue that the imposition of such requirements ipso facto represents the
board’s imposition of the federal MEP standard, thus rendering those requirements as federal.

As discussed in more detail below, under Department of Finance, and the other mandate
jurisprudence cited above, the requirements in this Test Claim are state, not federal, mandates.

VI. STATE MANDATED ACTIVITIES
A. Local Implementation Plan Requirement

Section 11 and other sections of the Permit required the permittees, including Claimants,
to undertake two significant and new tasks not required by federal law or regulation. The first was
the creation of an areawide “model” “Local Implementation Plan” (“LIP”), to be used to develop
detailed documentation for each permittee’s individual program element of the Municipal Storm
Water Management Plan (“MSWMP”), departments and personnel responsible for its
implementation, standard operating procedures, and plans and tools and resources needed for its
implementation. The second task was the development of individual, permittee-specific LIP
documents (based on the “model” LIP) that were required to describe in detail individual permittee
compliance programs. The LIP is a comprehensive document, documenting each permittee’s
efforts to comply with each provision of the Permit that must be regularly updated to reflect
changes in the details of each permittee’s compliance programs. The LIP was mandated by the
RWQCB and was not required by the CWA or by the federal CWA regulations and was not part
of the 2002 Permit.

The Sections listed below relate to specific LIP requirements found in the Permit. The
majority of those requirements are found in Section 111, but LIP requirements are also found in
Sections VII (relating to legal authority and enforcement), VIII (relating to the illicit
connection/illegal discharge program), IX (relating to sewage spills), X (relating to inspections),
X1 (relating to new development), XIII (relating to permittee facilities) and XVI (relating to
training). These provisions are discussed in this section. Additional LIP requirements are
discussed in Section VI.C, below.

1. Applicable Requirements in the Permit®

SECTION 111

> Where footnotes in the Permit text are germane to the Test Claim, they are included in this font.
Footnotes that are not part of the Permit text are included in this font. Non-relevant footnotes have been
omitted. Additionally, the original footnote numbers in the Permit have not been used.
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A.1.0. Within 6 months of adoption of this Order, the Principal Permittee, in coordination with
the Co-Permittees, shall develop and submit an area-wide model Local Implementation Plan
(LIP) to the Executive Officer of the Regional Board. The submitted model LIP shall be deemed
acceptable to the Regional Board if the Executive Officer raises no written objections within 30
days of submittal. The model LIP should describe each program element per the MSWMP; the
departments and personnel responsible for its implementation; applicable standard operating
procedures, plans, policies, checklists, and drainage area maps; and tools and resources needed
for its implementation. The model LIP should also establish internal and external reporting and
notification requirements to ensure accountability and consistency. The model LIP should also
describe the mechanisms, procedures, and/or programs whereby the Permittees’ individual LIPs
will be coordinated through the WAP.

A2.a. Within 18 months of adoption of this Order, the Principal Permittee shall develop and
implement a Principal Permittee-specific LIP, based on the areawide model LIP. A copy of the
LIP, signed by the Chair of the Board of Directors for the Principal Permittee, shall be submitted
to the Executive Officer within 18 months of the adoption of this Order.

A.2.h. [The Principal Permittee shall] Track, monitor, and keep training records of all
personnel involved in the implementation of the Principal Permittee’s LIP.

A2.. [The Principal Permittee shall] Solicit and coordinate public input for any proposed
major changes to its LIP, the MSWMP, and/or Model WQMP, as appropriate.

B.1. Within 18 months of adoption of this Order, each Co-Permittee shall develop and
implement an LIP for its jurisdiction. The LIP shall describe the Co-Permittee’s legal authority,
its ordinances, policies and standard operating procedures; identify departments and personnel
for each task and needed tools and resources. The LIP shall establish internal departmental
coordination and reporting requirements to ensure accountability and consistency. Within 18
months from the adoption of this Order, each Co-Permittee shall adopt a Permittee-specific LIP,
based on the areawide model LIP. The LIP shall have the written approval of the Permittee’s
City Manager or County Supervisor prior to its implementation and shall be updated on an as
needed basis. Each Permittee’s approved LIP shall be submitted, in electronic format, to the
Executive Officer within 18 months of adoption of this Order.

B.3.0. [Each permittee shall] Track, monitor, and keep training records of all personnel
involved in the implementation of its LIP.

SECTION VII
F. [relevant portion] The Permittees shall specify, in the LIP, the mechanisms or

procedures to control the contribution of pollutants into their MS4s prior to accepting
connections from owners of other MS4 systems outside the Permittees’ jurisdiction.

H. Each Permittee shall include in its LIP the legal authorities and mechanisms used to
implement the various program elements required by this Order to properly manage, reduce and
mitigate potential pollutant sources within its jurisdiction. The LIP shall include citations of
appropriate local ordinances, identification of departmental jurisdictions and key personnel in
the implementation and enforcement of these ordinances. The LIP shall include procedures, tools
and timeframes for progressive enforcement actions and procedures for tracking compliance.
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SECTION VIII
C. The LIP shall identify the staff positions responsible for different components of the
IDDE program.

SECTION IX
D. The interagency or interdepartmental sewer spill response coordination and
responsibility within each Permittee’s jurisdiction shall be described in the LIP.

SECTION X
A8 [relevant portion] [relating to requirements for reporting of permit non-

compliance, see Paragraph VI.L below] The Permittees shall include in their LIP the method
for verification of permit coverage and for notification of non-filers to the Regional Board.

E.3 Each Permittee shall document its residential program in its LIP.
SECTION XI
H.

Within 18 months of adoption of this Order, each Permittee shall develop and implement
standard procedures and tools, and include in its LIP the following:

1. A WQMP review checklist that incorporates the required elements of the WQMP and a
clear process for consultation early in the planning process with the Permittee’s appropriate
departments and sections. This review process shall involve the Permittee’s Planning and
Engineering Department during the preliminary and final WQMP review to adequately
incorporate project-specific water quality measures and watershed protection principles in
their CEQA analysis.

2. Tool or procedures to incorporate project conditions of approval, including proper funding
and maintenance and operation of all structural BMPs. The parties responsible for the long-
term maintenance and operation of the BMPs upon project close-out and a funding mechanism
for operation and maintenance shall be identified prior to approval of the WQMP.

3. A procedure to ensure that appropriate easements and ownership are recorded/included
in appropriate documents that provides the Permittee the authority for post-construction BMP
operation and maintenance (also see J.1, below).

4. A final project close-out procedure and checklist to ensure that post-construction BMPs
(site design, structural source control and treatment control BMPs) have been built as per the
approved WQMPs or other conditions of approval and are fully functional prior to issuance
of certificates of occupancy (also see 1.1 and 1.2, below).

5. A procedure to work cooperatively with the local vector control district to address any
vector problems associated with the water quality control systems. If not properly designed
and maintained, some of the BMPs implemented to treat urban runoff could create a habitat
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for vectors (e.g., mosquitoes and rodents) and become a nuisance. The WQMP review,
approval, and closure processes shall include consultation and collaboration with the local
vector control districts on BMP design, installation, and operation and maintenance to prevent
or minimize vector issues. If vector or nuisance problems are identified during inspections,
the local vector control district should be notified.

6. Staff involved with SWMP review and approval shall be trained in accordance with Section
XVI, Training Requirements.

SECTION X111

F. [relevant portions] [relating to requirement to implement control measures to minimize
infiltration of seepage from sanitary sewers to storm drain system and requirement to
cooperate and coordinate with sewage collection agency to respond to sewage spills] This
control measure and coordination with the sewering agency shall be documented in the LIP.

J. [relating to permittee facilities] Each Permittee shall include its procedures, schedules, and
tools necessary to implement the requirements of this section in its LIP. The LIP shall state
the positions responsible for performing and reporting completion of each task and the training
requirements for that position.

SECTION X1V

D. [relevant portions] A database of post-construction BMPs for which the Permittees are
responsible for shall be developed and referenced in the LIP.

SECTION XVI

I. The LIP shall specify the training requirements for Permittee staff and contractor involved
in implementing the requirements of this Order. Each Permittee shall maintain a written
record of all training provided to its storm water and related program staff.

2. Requirements of Federal Law

No federal statute, regulation, or policy requires the preparation of a LIP. The LIP was
included in the Permit as an initiative of RWQCB staff. Neither the Permit findings, nor the Fact
Sheet prepared by RWQCB staff to explain the basis for the Permit requirements,® cite to the CWA
or its regulations as authority for the LIP, but instead indicate that the LIP requirement was added
at the RWQCB staff’s initiative regarding a perceived “lack of a written procedure on how to
implement various elements of the MSWMP” (Finding C.4, Permit at 11) and to “promote
transparency and consistency within the permitted area” (Fact Sheet at 26).

® The Permit Fact Sheet is an important document for the Commission’s consideration because it must
contain, inter alia, a “brief summary of the basis for the draft permit conditions including references to
applicable statutory or regulatory provisions . . . .” 40 CFR § 124.8(b)(4). Fact Sheets are required to
accompany various draft permits issued under federal law, including NPDES permits. 40 CFR 8 124.8(a).
A copy of this regulation is exhibit SA-6 to the Section 7 Supplemental Authorities, filed herewith.
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The CWA regulations, 40 CFR § 122.26(d)(2)(iv), require that permittees set forth a
management program to address discharges from the MS4 system. This requirement was satisfied
with the completion of the MSWMP under the 2002 Permit. The regulations do not, however, 1)
require the preparation of or implementation of a LIP document, or 2) require program
documentation in the level of detail as required by the LIP provisions in the Permit. As the
Supreme Court held in Dept. of Finance, the management program regulations do not require the
“scope and detail” of the Permit requirements. Here, the RWQCB was given the discretion to set
forth “particular implementing requirement” that it chose. Hence, Section IV of the Permit is not
a federal mandate but rather represents a state initiative requiring a new program and/or a higher
level of service.

It may be noted further that the Commission, in deciding the San Diego County Test Claim,
found that requirements for permittee collaboration (also part of the LIP requirements set forth
above) were an unfunded state mandate. San Diego County Test Claim at 95-97.

3. Requirements of 2002 Permit

The 2002 Permit contains no requirements relating to the LIP; neither for the development
of the LIP template, nor for the development of individual (permittee-specific) LIPs, nor the
updating of the LIP over the course of the 2002 Permit. Hence, the LIP requirements of the Permit
represented a new program and/or higher level of service.

4. Mandated Activities

Develop a model LIP: The Permit required Claimant District, as Principal Permittee, in
conjunction with the permittees, including other Claimants, first to develop a model LIP. In
compliance with the Permit, the District developed the model LIP on behalf of the permittees. The
Model LIP development was funded by the permittees pursuant to their joint Implementation
Agreement. That work involved the hiring of a consultant to prepare the LIP template, revising the
document to address RWQCB comments and coordinating meetings among the District, the
Permittees and RWQCB staff.

Develop individual LIPs: The permittees, including Claimants, were required to develop
their individual LIPs, based on the framework of the approved model LIP. The individual LIPs
must describe permittees legal authority, ordinances, polices, standard operating procedures,
identified departments and personnel, departmental coordination and reporting requirements,
documentation of a residential program, development and documentation of a post-construction
BMP database, cooperation with sewage agencies and documentation of training requirements.
The preparation of the LIP requires permittees, including Claimants, to undertake tasks such as
setting forth and identifying personnel classifications, ordinances, plans and policies, the
procedures for carrying out inspections and for incorporating programs required by the permit into
the regulation of existing and new development, the identifying of public facilities in addition to
the MS4 system, and the describing of procedures to promote accountability.

Update LIPs: Section I11.B.1 of the Permit, as well as other sections, require that each
permittee’s LIP be updated as needed as required to reflect changes to compliance programs being
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implemented by the permittees, including Claimants. Such requirements thus continue beyond
development of the initial LIP and represent a continuing mandate.

5. Increased Costs of Mandate

To comply with the LIP requirements set forth in the Permit, the permittees, including
Claimants, were required to spend monies both to develop the required model LIP and to develop
individual LIPs in compliance with the Permit. Moreover, as required by the Permit, the LIPs are
required to be updated as needed, resulting in additional ongoing costs for the permittees.

As set forth in the Section 6 Declarations, § 7(a), Claimants incurred increased costs of
$152,843.01 during FY 2009-10 and $165,332.67 in FY 2010-11 to address these mandated
requirements.

B. Requirement to Evaluate Authorized Non-Stormwater Discharges To Determine If
They Are Significant Sources of Pollutants to the MS4

Section V.A.16 of the Permit required the permittees, including Claimants, to evaluate
specified categories of discharges that were authorized for discharge into the permittees’ MS4 to
determine whether such discharges are a significant source of pollutants to the MS4. Such a
requirement is not found in the federal stormwater regulations and is a state mandate.

1. Applicable Requirement in Permit
SECTION V

A.16. The Permittees must evaluate the authorized discharges listed above to determine if any
are a significant source of pollutants to the MS4, and notify the Executive Officer if any are a
significant source of pollutants to the MS4. If the Permittee determines that any are a source
of pollutants that exceed water quality standards, the Permittee(s) shall either:

a. Prohibit the discharge from entering the MS4; or

b. Authorize the discharge category and ensure that "Source Control BMPs™ and Treatment
Control are implemented to reduce or eliminate pollutants resulting from the discharge; or

c. Require or obtain coverage under a separate Regional Board or State Board permit for
discharge into the MS4.

2. Requirements of Federal Law

The CWA requires MS4 NPDES permits to “include a requirement to effectively prohibit
non-stormwater discharges into the storm sewers.” 33 U.S.C. § 1342(p)(3)(B)(ii)). The CWA
regulations, in 40 CFR § 122.26(d)(2)(iv)(B)(1), do not require a municipality to address certain
specified categories of non-stormwater discharges into the MS4 (including those categories set
forth in Section V.A.1-15) unless the municipality determines that such discharges are sources of
pollutants to “waters of the United States.”
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The CWA regulations do not, moreover, require a municipality to affirmatively evaluate
those discharges to determine if they are such a source of pollutants, as required by Section V.A.16
of the Permit. Also, the regulations refer to the discharges as sources of pollutants to “waters of
the United States,” not to storm drain systems, which may or may not ultimately discharge to
waters of the United States. Because this Permit requirement goes beyond the requirements set
forth in the federal CWA regulations, it is a state mandate requiring a new program and/or higher
level of service.

Further, in these requirements, the RWQCB has mandated the scope and detail of the
particular implement requirements. Such a mandate is state, not federal, in nature because federal
law and regulation do not impose these requirements, but instead give discretion to the RWQCB
“whether to impose a particular implement requirement. Dept. of Finance, 1 Cal. 5" at 765.

3. Requirements of 2002 Permit

The 2002 Permit contained no requirement for the permittees to evaluate the list of
authorized non-stormwater discharges for their potential to be significance source of pollutants to
the MS4.

4. Mandated Activities

Section V.A.16 of the Permit required the permittees, including Claimants, to evaluate
various categories of non-stormwater discharges to determine their status as significant sources of
pollutants to the MS4. Such evaluation would include monitoring and analysis of samples and
other steps. The Permit required that, based on what the investigation revealed, the permittees,
including Claimants were then required to prohibit the discharge from entering the MS4, authorize
it but require source control BMPs or treatment controls or require the source to obtain coverage
under a separate permit.

5. Increased Costs of Mandate

As set forth in the Section 6 Declarations, { 7(b), Claimants incurred increased costs of
$2,672.00 in FY 2009-10 and $16,039.54 in FY 2010-11 to address the requirements of this
mandate.

C. Incorporation of TMDLs

Section V.D of the Permit contains several requirements regarding Water Quality Based
Effluent Limitations (“WQBELSs”) and other steps to implement TMDLs either previously adopted
by the RWQCB or proposed for later adoption. TMDLs are required to be established, for each
waterbody that is listed, pursuant to 33 U.S.C. § 1313(d), as “impaired” for a pollutant or pollutants
that exceed applicable water quality standards. The TMDLs establish “wasteload allocations”
(“WLAs”) for point sources of the pollutants at issue and “load allocations” for non-point sources,
with such allocations together (along with a margin of safety) are designed to achieve the water
quality standard. See 40 CFR § 130.2(i) (definition of “TMDL?”).

In the area covered by the Permit, the RWQCB established TMDLs for bacterial indicators
in the Middle Santa Ana River (“MSAR”) Watershed and for nutrients during dry hydrological
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conditions for Big Bear Lake (“BBL”). WLASs have been established for both the MSAR and BBL
TMDLs. The BBL TMDL permittees (County, District and City of Big Bear Lake) are in
compliance with the urban WLA for Phosphorus for that TMDL (Finding F.15, Permit at 26). In
addition, the RWQCB had planned for, but not developed, a TMDL for mercury in BBL and
required the City of Big Bear Lake to conduct monitoring for pathogens in Knickerbocker Creek.

While the plain language of Section V.D should be interpreted, in light of the understanding
of the permittees, including Claimants, to provide that implementation of the MSAR TMDL would
be accomplished in accordance with the CWA’s requirement that discharges from the MS4 be
controlled to the MEP, 33 U.S.C. § 1342(p)(2)(B)(iii) (see also Permit Finding B.3), RWQCB
staff, in letters that sent to the permittees (Section 7, Exhibit F), took the position that such
implementation was to be accomplished without reference to the MEP standard. In effect, the
RWQCB letter demanded implementation of various management program measures that
exceeded the MEP requirements of the CWA as they pertain to MS4s. If the RWQCB persisted
in this approach, it would be making the “true choice” to require actions by Claimants with regard
to the MSAR TMDL that exceed the federal MEP standard and thus impose, by discretion, a state
mandate.

With respect to the BBL nutrient TMDL, the RWQCB essentially incorporated the entire
implementation plan for that TMDL, an implementation plan (Exhibit D to Section 7) which
included non-permittee entities and which went far beyond the requirements of the CWA
stormwater regulations. The permittees made clear during the course of discussions of the Permit
that such requirements were not mandated by federal authority. Despite these facts, the RWQCB
imposed such requirements, which has required the permittees to implement a regulatory scheme
that exceeds the federal mandate.

1. Applicable Requirements in Permit

The applicable requirements are set forth in Section V.D of the Permit, beginning on page
51 and ending on page 58, and including Sections V.D.2 through V.D.6, with some exceptions.
Due to length, these provisions are attached as Attachment 1 to this Narrative Statement.

2. Requirements of Federal Law

The Permit Fact Sheet states that, pursuant to 40 CFR § 122.44(d)(1)(vii)(B), “NPDES
permits be consistent with the applicable wasteload allocations in the TMDLs.” (Fact Sheet at 15.)
This regulation provides that an NPDES permit must ensure that WQBELSs “developed to protect
a narrative water quality criterion, a numeric water quality criterion, or both, are consistent with
the assumptions and requirements of any available wasteload allocation for the discharge prepared
by the State and approved by EPA pursuant to 40 CFR 130.7.” Assuming, arguendo, that this
regulation applies to MS4 permits (see analysis to the contrary below), it requires WQBELSs that
are consistent with the applicable WLA. The regulation does not authorize the state to incorporate
requirements intended to implement TMDLSs, such as non-MS4 monitoring or addressing non-
MS4 related discharges, into an NPDES permit. If such requirements are imposed in a MS4
permit, as they are in Section V.D, they represent state-imposed a new program or higher level
service.
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Additionally, 40 CFR 8 122.44(d)(1)(vii)(B) is not applicable to MS4 permits. The plain
language and regulatory history of this regulation indicates that it was not intended to apply to
MS4 permits. Please see the analysis provided in Exhibit E to Section 7, January 28, 2011, Letter
to Lisa Jackson and Peter Silva from the American Public Works Association, the National
Association of Clean Water Agencies and the National Association of Flood & Stormwater
Management Agencies (“1/28/11 Letter”), at 6-7.

This analysis in the 1/28/11 letter demonstrates that 40 CFR § 122.44(d)(1)(vii)(B) and the
other provisions that were added to 40 CFR § 122.44(d) in 1989 were intended to clarify and
strengthen existing requirements for water quality-based permitting “where necessary to achieve
state water quality standards.” See August 21, 1989 Memorandum from James R. Elder, Director
of Water Enforcement, to Water Management Division Directors, Regions I-X, entitled “New
Regulations Governing Water Quality-Based Permitting in the NPDES Permitting Program,”
quoted in the 1/28/11 Letter. Since NPDES MS4 permittees are not required to achieve water
quality standards (Browner, supra), the requirements of 40 CFR § 122.44(d)(1)(vii)(B) are
inapplicable.

Even if 40 CFR § 122.44(d)(1)(vii)(B) were applicable to MS4 permits, implementation of
TMDL WLAs still is subject to the MEP standard, the overarching compliance standard for MS4
permits (including, expressly, the Permit), as discussed above. Implementation of the WLAs also
is subject to jurisdictional limitations set forth in the Permit itself. In either case, consistent with
the plain language of 33 U.S.C. § 1342(p)(3)(B) and Browner, EPA or the State can, as a
discretionary matter, require MS4 discharges to comply with WLAs based on water quality
standards. However, such requirements are subject to the MEP standard. If the RWQCB imposes
WLASs in a manner not reflecting MEP, such as strict numeric effluent limits, such an imposition
represents a choice by the RWQCB to ignore MEP requirements.

Relevant to this analysis is the State Board’s adoption of Order No. WQ 2015-0075, In the
Matter of Review of Order No. R4-2010-0176, NPDES Permit No. CAS004001 (“Los Angeles
Order”).” In addition to recognizing that water boards can implement requirements “under the
Porter-Cologne Act that are not compelled by federal law” and that the State Board has “discretion
under federal law to determine whether to require strict compliance” with water quality standards,
id. at 6, the State Board further recognized that it and the regional boards have discretion to express
WQBELSs for TMDLs incorporated into a stormwater permit “either as numeric effluent limitations
or as BMPs [Best Management Practices].” 1d. at 57. Where the RWQCB exercises its “true
choice” to incorporate non-federally required provisions, it has created a state mandate. Dept. of
Finance, 1 Cal. 5" at 765.

a. MSAR TMDL Requirements: In the course of implementing the MSAR TMDL WLAs
in the Permit, the RWQCB threatened to ignore MEP requirements. First, a key requirement in
the implementation of the final WQBELs for the MSAR bacterial indicator TMDL under dry
weather conditions is the preparation and implementation of a Comprehensive Bacteria Reduction
Plan (“CBRP”), describing the specific actions that have been taken or will be taken to achieve
compliance with the urban WLAs under dry weather conditions. That CBRP was approved by the

" Included as exhibit SA-7 in the Section 7 Supplemental Authorities, filed herewith.
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RWQCB for indicator bacteria in dry weather, meaning that it is incorporated into the Permit as
the final WQBELSs for indicator bacteria, with updates required based on an analysis of BMP
effectiveness. Permit, Section V.D.2.b(ii)-(iii).

However, Claimants remain concerned that the RWQCB could take a different view as to
the meaning of the CBRP. Intrinsic to the CBRP is the concept that it, like all programs intended
to meet water quality standards in the Permit, is subject to the MEP requirement. See Permit
Finding B.3. However, in a 2011 letter from the RWQCB’s then-Executive Officer concerning a
draft CBRP submitted by the permittees, the Executive Officer stated that provisions in the draft
indicating that it was designed to achieve compliance and mitigation of urban sources of bacteria
sources to the MEP were “extraneous and inconsistent with the clear permit terms.” Letter from
Kurt V. Berchtoldto Granville Bowman, County of San Bernardino, March 30, 2011, at 2 (Exhibit
F to Section 7). The letter demanded that references to MEP be deleted from the CBRP. Id.

The RWQCB’s position represents a continuing threat that the RWQCB could choose to
require TMDL implementation efforts that go beyond MEP, which would be an exercise of its
discretion to require strict compliance with numeric MSAR bacterial indicator WLAs and, thus a
state mandate. And, while the RWQCB has accepted the CBRP as the final dry weather WQBELS
for indicator bacteria, the Permit still contains wet weather indicator bacteria WLA numeric
effluent limits in Section V.D.3 (assuming that the Permit still is in effect as of January 1, 2026).
This inclusion represents the affirmative discretionary choice of the RWQCB, and is not a federal
requirement.

Under Browner and as recognized by the State Board in the LA Order, the CWA does not
require municipalities to attain numeric water quality standards, including numeric effluent limits,
with respect to MS4 discharges. 191 F.3d at 1166. Instead, municipal permittees are allowed to
attain those standards through the installation of BMPs, an approach consistent with the MEP
standard. This is the approach set forth in Section V.D.2 with respect to the MSAR TMDL.
However, any implementation approach where the RWQCB ignored the MEP standard and made
it impossible for permittees to achieve the WLAs through BMPs would be imposing the WLAS as
numeric effluent limits. Such an approach would represent the RWQCB’s “true choice” to impose
requirements on the permittees that are not required under federal law. Dept. of Finance, 1 Cal.
5t at 765. See also Building Industry Ass 'n of San Diego County v. State Water Resources Control
Bd. (2004) 124 Cal.App.4™ 866, in which the Court of Appeal found:

With respect to municipal storm water discharges, Congress clarified that the EPA has
the authority to fashion NPDES permit requirements to meet water quality standards
without specific numeric effluent limits and instead to impose “controls to reduce the
discharge of pollutants to the maximum extent practicable.”

124 Cal. App.4™ at 874.

The specific question of whether the CWA requires WLASs to be incorporated into
stormwater permits as numeric effluent limitations also was addressed by the Oregon Court of
Appeals in Tualatin Riverkeepers, et al. v. Oregon Dept. of Environ. Quality, 235 Ore. App. 132
(2010). In that case, an environmental group had challenged stormwater permits that did not
include numeric waste load allocations. Tualatin, 235 Ore. App. at 147. The Oregon Court of
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Appeals rejected that challenge, holding that the CWA does not require WLAS to be included in
NPDES permits as numeric effluent limits. 1d. at 148.

The RWQCB?’s position expressed in the letter is counter to State law and the RWQCB s
intent in adopting the Permit, which does not require MS4 permittees to strictly attain numeric
effluent limits. See Permit Fact Sheet at 6: “As discussed in prior State Water Resources Control
Board decisions, this Order does not require strict compliance with water quality standards.” The
Fact Sheet in turn cited State Board Order WQ 2001-0015, which provided, in relevant part:

[O]ur language . . . does not require strict compliance with water quality standards.
Our language requires that storm water management plans be designed to achieve
compliance with water quality standards. Compliance is to be achieved over time,
through an iterative approach requiring improved BMPs.

Order WQ 2001-0015 at 5 (emphasis supplied). See also Communities for a Better Environment
v. State Water Resources Control Board (2003) 109 Cal.App.4™ 1089, in which the court held, in
the case of an industrial (not municipal) discharger, that federal regulations did not require that
WQBELS be numeric in all circumstances. 109 Cal.App.4" at 1104.

b. Implementation of BBL TMDL: With respect to the BBL TMDL, the Permit includes
numerous provisions that require actions by the BBL TMDL permittees (Claimants County,
District and City of Big Bear Lake) that exceed the requirements of 40 CFR 8§ 122.44(d)(1)(vii)(B),
discussed above, and also limitations set forth in the Permit with respect to sources and
jurisdictions beyond the control of the permittees. Those provisions required the permittees to
undertake actions beyond the requirement to comply with the urban WLA for nutrients established
in the BBL TMDL, which is being met.

As noted above, the CWA regulations provide, in 40 CFR § 122.44(d)(1)(vii)(B), that an
NPDES permit must, in relevant part, ensure that WQBELSs “developed to protect a narrative water
quality criterion, a numeric water quality criterion, or both, are consistent with the assumptions
and requirements of any available wasteload allocation for the discharge prepared by the State and
approved by EPA pursuant to 40 CFR 130.7.” The Permit Fact Sheet expresses this requirement
more simply, that “NPDES permits be consistent with the applicable [WLAs] in the TMDL.” Fact
Sheet at 15. Thus, assuming arguendo that 40 CFR 8 122.44(d)(1)(vii)(B) applied to MS4 permits,
the only federal TMDLSs requirement in those permits was the incorporation and maintenance of
the WLAs themselves.

If a regional board includes other requirements relating to TMDL implementation,
requirements which may be unrelated to discharges from the MS4 into waters of the United States,
it does so as a matter of its own discretion, not in response to the requirements of federal law. In
the case of the BBL TMDL, the RWQCB has expressly indicated that “[r]equirements of the
TMDL implementation plan tasks are incorporated into this Order.” Permit, Finding F.7, page 23.
Such incorporation is a discretionary act by the RWQCB, and not in response to the CWA or
federal stormwater regulations, with respect to the following provisions of the Permit:

Sections V.D.4.a-b: These provisions require the BBL TMDL permittees to assure
continued compliance with the urban WLA for phosphorus and to implement BMPs
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in the watershed so as not to exceed the WLA. Since the permittees already are in
compliance with the WLA, to the extent that the Permit requires additional BMPs
to meet the WLA, such requirement is a higher level of service (as well as not
legally required).

Section V.D.4.c-d: These provisions require the BBL TMDL permittees to
implement an In-Lake Nutrient Monitoring Plan and the Watershed-wide Nutrient
Monitoring Plan. These plans are not necessary to ensure or support the
requirement for the BBL TMDL permittees to comply with the urban WLA, and
represent the discretionary action of the RWQCB to require tasks unrelated to the
implementation of the WLA. Additionally, the plans are unrelated to discharges
from the MS4, which is the subject matter of the Permit and, with respect to the in-
lake monitoring plan, relates to a lake over which the BBL TMDL permittees have
no jurisdiction. With respect to the watershed monitoring plan, monitoring is
similarly required in areas beyond the jurisdictions of the permittees and unrelated
to MS4 discharges, as well as for pollutants other than Phosphorus, the sole
pollutant for which the urban WLA was established. The requirements are
therefore a new program and/or higher level of service.

Section V.D.4.e: This provision requires the BBL TMDL permittees to submit a
plan to evaluate the applicability and feasibility of in-lake treatment technologies
to control noxious and nuisance aquatic plants. This requirement is unrelated to the
maintenance of the WLA or discharges from the MS4. Moreover, requirements
related to the presence of vegetation in BBL represent a TMDL “target,” not a water
quality objective which can be incorporated into the MS4 permit. This fact was
confirmed by RWQCB staff itself in their response to comments during the
development of the BBL TMDL. See Exhibit G to Section 7, excerpts of RWQCB
staff responses to comments, at 7-8. Thus, this requirement is a new program and/or
higher level of service imposed by the state.

Section VV.D.4.g: This provision requires submission of a plan for in-lake sediment
nutrient reduction. Again, this requirement is unrelated to the maintenance of the
urban WLA for phosphorus or discharges from the MS4. Moreover, it addresses a
non-point source, sediment, not a pollutant associated with MS4 discharges. The
permittees are not required to address non-point sources. See Permit, Section 1.B
(“This Order regulates the discharges of pollutants . . . in Urban Runoff from
anthropogenic (generated from non-agricultural human activities) sources from
MS4s that are either under the jurisdiction of the Permittees, and/or where the
Permittees have MS4 maintenance responsibility, or have authority to approve
modifications of the MS4.”)(emphasis supplied). Additionally, the lake bottom is
the responsibility of the Big Bear Municipal Water District, which is a special
district established under state law. As set forth in the Permit, the RWQCB
recognizes that the MS4 permittees “should not be held responsible for such
facilities and/or discharges,” which include discharges from “special districts.”
Permit, Section |.B.
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Section V.D.4.h: This provision requires the plans submitted pursuant to Sections
V.D. 4.e-g (collectively termed the “Lake Management Plan”) to meet
requirements relating to lake capacity, biological resources and recreational
opportunities, the development of biocriteria for the lake, identifying defensible
methodology for measuring changes in lake capacity, recommending short and
long-term strategies to control and manage sediment and dissolved and particulate
nutrient inputs and integrating the beneficial use map developed by the RWQCB’s
Section 401 certification for the BBL nutrient/sediment remediation project.
Again, none of these requirements is related to the maintenance of the urban WLA
for phosphorus or discharges from the MS4. The MS4 dischargers are not, for
example, legally responsible for determining “recreational opportunities” for the
lake, or for developing sediment management strategies. Like the other
requirements in Section V.D.4, this requirement is a new program and/or higher
level of service imposed by the state.

Sections V.D.4.i-j: These provisions require implementation of the Lake
Management Plan and submission of an annual report regarding the monitoring
programs and the Lake Management Plan, as well as an evaluation of compliance
with the WLA using new modeling. Please see comments with respect to Sections
V.D.4.c-e and g above.

Section V.D.4.1: This provision requires the permittees to revise the MSWMP, the
WQMP and the LIP® as necessary to implement the plans submitted pursuant to
Sections V.D.4.c-g. Please see comments on those sections, above.

Section V.D.4.m: This provision requires that if monitoring data or modeling
analyses indicate that the urban WLAs for phosphorus was being exceeded during
dry weather conditions despite implementation of the Lake Management Plan and
the MSWMP and other Permit requirements, the BBL TMDL permittees must
evaluate and characterize discharges from significant outfall locations upstream of
monitoring locations where exceedances are occurring and to submit a report to the
RWQCB Executive Officer discussing BMPs that are being implemented and any
additional BMPs needed to reduce controllable sources of phosphorus. This
requirement imposes a new program and/or higher level of service to the extent that
it requires the permittees to address discharges from entities over which they do not
have jurisdiction. See Section 1.B of the Permit, which states that the Permit
regulates “the discharge of pollutants . . . from MS4s that are either under the
jurisdiction of the Permittees, and/or where Permittees have MS4 maintenance
responsibility, or have authority to approve modifications of the MS4s. That
jurisdiction does not extend to such discharges from other MS4s not under the
permittees’ control.

Section V.D.4.n: This provision requires the permittees that discharge into BBL
(the City of Big Bear Lake and the County) to revise their LIP to incorporate the

8 As discussed in Paragraph VI.A, the Claimants believe that the LIP requirement itself represents an
unfunded state mandate.
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results of nutrient monitoring, evaluation of the effectiveness of control measures
to meet the phosphorus WLA, any additional control measures proposed to be
implemented if the WLA or “numeric targets” are exceeded and a progress report
evaluating progress toward meeting the WLA. The BBL TMDL permittees are in
compliance with the WLA. Moreover, a requirement for additional control
measures to meet “numeric targets” exceeds the requirements of the CWA and the
stormwater regulations, as the targets are not water quality objectives, as discussed
above.

c. Knickerbocker Creek Pathogen Investigation: Sections V.D.5.a-b required that the City
of Big Bear Lake continue to implement a monitoring and reporting program and to review and
revise control measures to address water quality objectives within Knickerbocker Creek, unless it
can be demonstrated that pathogen sources are from uncontrollable sources. Monitoring already
conducted by the city has established this fact, and no further work is required. This determination
has been presented to the RWQCB.

The requirements in Section V.D.5 are unrelated to any TMDL currently under
development, though Knickerbocker Creek is on the list of impaired waterbodies. These
requirements are not required by the CWA or federal stormwater regulations, and represent a
discretionary choice by the RWQCB to include them. While the monitoring and reporting program
was previously underway, it had not been required in any previous MS4 permit, and thus represents
a new requirement when made part of the Permit.

d. BBL Mercury TMDL.: Section V.D.6 required the City of Big Bear Lake to develop
and implement monitoring programs and control measures in anticipation of adoption of the BBL
Mercury TMDL. Such requirements are not, however, required by federal law or regulation and
were imposed as a matter of free choice by the RWQCB.

While no BBL Mercury TMDL has been adopted by the RWQCB, Claimants note that
neither the CWA nor its implementing regulations require an MS4 permittee to develop
“monitoring programs and control measures” in anticipation of the adoption of a TMDL.
Moreover, as set forth in comments made by permittees during development of the TMDL, and as
determined through the RWQCB’s own data and analysis, there is no known anthropogenic source
of Mercury in the urban runoff from the permittees’ jurisdictions. The Permit expressly states that
it does not require the permittees to control such non-anthropogenic sources. Permit, Section I.B.
The requirement in Section V.D.6 of the Permit is thus a new program which is not authorized by
federal law and is a state mandate. To date, the Mercury TMDL effort has been put on hold
pending development of a Mercury policy by the State Board. See Declaration of Arlene B. Chun,
P.E., 18, included in Section 6.

3. Requirements of 2002 Permit
None of the provisions implementing the TMDL WLASs was in the 2002 Permit.
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4, Mandated Activities

a. Requirements for MSAR TMDL Permittees: Pursuant to Section V.D.2, the MSAR
permittee group, the County and the Cities of Chino, Chino Hills, Fontana, Montclair, Ontario,
Rancho Cucamonga, Rialto, and Upland, were required to:

-- Achieve final dry weather WQBELSs for bacterial indicators no later than December 31,
2015, with enforcement to commence on January 1, 2016;

-- Develop final WQBELSs through the development and implementation of the CBRP,
which must include ordinances, BMPs, inspection criteria, treatment facilities, documentation,
schedules, metrics, modification of the MSWMP, WQMP and LIPs consistent with the CBRP and
description of additional BMPs planned in the event that data from monitoring indicate that water
quality indicators for indicator bacteria were still being exceeded after full implementation of the
CBRP;

-- Submit the CBRP to the RWQCB for approval;

-- Incorporate the CBRP into the Permit as the final WQBELSs for dry weather indicator
bacteria, with updating of the CBRP, if necessary, based on BMP effectiveness analysis.

-- If the Permit is still in effect on December 31, 2025, and the RWQCB has not adopted
alternative final WQBELS for wet weather conditions by the date, the urban WLAs for wet weather
become the final numeric WQBELSs on January 1, 2026.

b. Requirements for BBL TMDL Permittees: The requirements related to the BBL nutrient
TMDL are set forth in Paragraph VI1.C.2.b. above.

c. Requirements for City of Big Bear Lake: The requirements related to the City are set
forth in Paragraphs VI1.C.2.c-d, above.

5. Increased Costs of Mandate

The costs of these TMDL-related provisions are shared among all permittees under the
Implementation Agreement. As set forth in the Section 6 Declarations, { 7(c), Claimants incurred
increased costs to address the requirements of these mandates of $213,554.44 in FY 2009-10 and
$199,053.02 in FY 2010-11.

D. Promulgation and Implementation of Ordinances to Address Bacteria
Sources

Section VII.D of the Permit required the permittees, including Claimants, to promulgate
and implement ordinances that would control known pathogen or bacterial sources such as animal
wastes, if such sources are present within their jurisdictions. This requirement is not mandated by
federal law.
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1. Applicable Requirements in Permit
SECTION VII

D. Within three (3) years of adoption of this Order, the Permittees shall implement fully
adopted ordinances that would specify control measures for known pathogen or bacterial
sources such as animal wastes if those types of sources are present within their jurisdiction.

2. Requirements of Federal Law

The federal CWA regulations require, in 40 CFR 8 122.26(d)(2), that MS4 permitttees
demonstrate that they have adequate legal authority “established by statute, ordinances or series of
contracts” to address the contribution of pollution to the MS4 associated with industrial activity,
prohibit illicit discharges to the MS4, control spills, dumping or disposal of materials other than
stormwater to the MS4, control the contribution of pollutants from one portion of the MS4 to
another portion, require compliance with conditions in ordinances, permits, contracts or orders,
and carry out all inspection, surveillance and monitoring procedures required to determine
compliance and non-compliance with permit conditions. 40 CFR § 122.26(d)(2)(i).

None of these requirements requires or even addresses the need to adopt an ordinance
addressed at a specific pollutant. As such, these regulations do not require the “scope and detail”
that the RWQCB required in Permit Section VII. As such, it is a state mandate. Dept. of Finance,
1 Cal. 5" at 771. Moreover, the requirements in Section VII.D of the Permit go beyond the
requirements of the regulations and represents the “true choice” by the RWQCB to impose them.
Dept. of Finance, 1 Cal. 5" at 765.

3. Requirements of 2002 Permit

The 2002 Permit contained no requirements to adopt ordinances such as the requirement
contained in Section VII1.D of the Permit.

4. Mandated Activities

Section VII.D of the Permit required the permittees, including Claimants, to research
existing ordinance authority and, if insufficient to address the source of known pathogens or
bacterial sources, to develop ordinance language that meets legal requirements, to submit such
language to the permittee governing bodies for consideration and approval of the
ordinance/ordinances and to develop a program to implement the ordinances and to enforce the
ordinances.

5. Increased Costs of Mandate

As set forth in the Section 6 Declarations,  7(d), Claimants incurred increased costs of
$1,974.00 in FY 2009-10 and $11,200.99 in FY 2010-11 with respect to the requirements of this
mandate.
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E. Incorporation of IDDE Program to Enhance lllicit Connections/lIllegal
Discharges Requirements

The Permit (as well as the associated MRP contained in Attachment 5 of the Permit)
required the permittees, including Claimants, to develop a “pro-active” illicit connections/illicit
discharges (“IC/ID”) or lllicit Discharge Detection and Elimination (“IDDE”) program using an
EPA manual or equivalent program. The IDDE program then was required to be used to specify
a procedure to conduct field investigations, outfall reconnaissance surveys, indicator monitoring
and tracking of discharges to their sources, as well as be linked to urban watershed protection
efforts, including maps, photographs, inspections data analysis, watershed education, pollution
prevention, stream restoration and assessment of stream corridors. All of these requirements are
new from the 2002 Permit and none is required by the CWA or federal CWA regulations.

1. Applicable Requirements in Permit
SECTION VI

A. [relevant portion] The Permittees shall develop a pro-active IC/ID or illicit discharge
detection and elimination program (IDDE) using the Guidance Manual for Illicit Discharge,
Detection, and Elimination by the Center for Watershed Protection or any other equivalent
program. [footnote omitted]

B. The Permittees’ IDDE program shall specify a procedure to conduct focused, systematic
field investigations, outfall reconnaissance survey, indicator monitoring, and tracking of
discharges to their sources. The IDDE program(s) shall be linked to urban watershed
protection efforts including: a) the use of GIS maps of the Permittees’ conveyance systems to
track sources; b) aerial photography to detect 1C/IDs; b) municipal inspection programs of
construction, industrial, commercial, storm drain systems, municipal facilities, etc.; c) analysis
of watershed monitoring and other indicator data; d) watershed education to educate the
public about illegal discharges; e)pollution prevention for generating sites; f) stream
restoration efforts/opportunities; and g) rapid assessment of stream corridors to identify dry
weather flows and illegal dumping. [footnote omitted]

Attachment 5, Monitoring and Reporting Program
Section 1V.B.3

a. The Permittees shall review and update their dry weather and wet weather reconnaissance
strategies to identify and eliminate illegal discharges and illicit connections using the
Guidance Manual for Illicit Discharge, Detection, and Elimination developed by the Center
for Watershed Protection or any other equivalent program. The Permittees should identify
appropriate monitoring locations, such as geographic areas with a high density of industries
associated with gross pollution (e.g. electroplating industries, auto dismantlers) and/or
locations subject to maximum sediment loss (e.g. hillside new developments). [footnote
omitted]

b. The dry weather monitoring for nitrogen and total dissolved solids shall be included as
part of an illegal dischargef/illicit connection monitoring program. In light of the recently
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adopted Nitrogen-TDS objectives for certain management zones, the Permittees shall, within
18 months of Permit adoption, submit a plan to determine baseline concentrations of these
constituents in dry weather runoff, if any, from significant outfall locations (36 inches or larger
in diameter).

2. Requirements of Federal Law

The CWA prohibits the discharge of “non-stormwater” into the MS4 system. The CWA
regulations require that MS4 operators develop and implement a program to detect and remove
illicit discharges and improper disposal into storm sewers. 40 CFR 8§ 122.26(d)(iv)(B). However,
nowhere in the CWA or the implementing regulations is there any requirement to develop and
implement a “pro-active” IDDE program, as required in the above-cited provisions of the Permit.
The Permit Fact Sheet indicates that the requirement to add a “proactive” IDDE program was the
choice of the RWQCB to enhance the IC/ID program after determining that the previous program
had been “primarily complaint driven or an incidental component of municipal inspections or
conveyance inspections.” Fact Sheet at 30.

The RWQCB’s own justification in the Fact Sheet demonstrates that the Board made the
“true choice” to require the “particular implement requirements” represented by the IDDE program
mandate. As such, it is a state mandate. Dept. of Finance, 1 Cal. 5" at 765. Moreover, even were
the RWQCB to cite the federal regulations on illicit dischargers and improper disposal into storm
sewers, those regulations do not require the “scope and detail” required in the Permit. Id. at 771.

Here, the RWQCB freely chose to impose the additional IDDE requirement on the existing
IC/ID program maintained by the permittees. That additional requirement thus represents a new
program or higher level of service mandated by the state.

3. Requirements of 2002 Permit

While the 2002 Permit contained (in Section VI) an IC/ID program requirement, the
RWQCB did not require the IDDE requirements set forth in this Test Claim.

4. Mandated Activities

The requirement to revise existing permittee IC/ID programs to incorporate the IDDE
program requires the permittees (including Claimants) to, using the EPA Guidance manual
referenced in the Permit or other guidance:

Specify procedures to conduct field investigations, outfall surveys, indicator monitoring
and tracking of discharges; and

Link the IDDE program to urban watershed protection efforts, including through the use
of GIS maps of the MS4 to track sources; aerial photograph to detect IC/IDs; inspection of
facilities, sites and MS4; analysis of monitoring data; watershed education regarding illegal
discharges; pollution prevention for generating sites; stream restoration efforts and
opportunities and assessment of stream corridors to identify dry weather flows and illegal
dumping; review and update reconnaissance strategies; identify appropriate monitoring
locations related to gross pollution and/or sediment loss; conduct dry weather monitoring
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for nitrogen and total dissolved solids as part of the IC/ID program and submit a plan to
determine the baseline concentrations of these constituents in dry weather runoff.

5. Increased Costs of Mandate

To comply with the IDDE requirements set forth in the Permit, permittees, including
Claimants, were required to spend funds both to develop the required IDDE and IC/ID monitoring
programs and to revise their existing individual IC/ID programs to implement the identified
requirements of the Permit and to spend additional funds compiling information and reporting on
these activities as required by the Permit.

As set forth in the Section 6 Declarations, | 7(e), Claimants incurred increased costs of
$13,915.00 in FY 2009-10 and $37,974.29 in FY 2010-11 with respect to the requirements of this
mandate.

F. Creation of Septic System Inventory and Requirement To Establish Failure
Reduction Program

Pursuant to Section IX.F of the Permit, permittees with septic systems in their jurisdictions
were required to both inventory such systems and establish a program to ensure that failure rates
were minimized pending adoption of septic system regulations.

1. Applicable Requirements in Permit
SECTION IX

F. Within 2 years of adoption of this Order, Permittees with septic systems in their jurisdiction
shall develop an inventory of septic systems within its jurisdiction and establish a program to
ensure that failure rates are minimized pending adoption of regulations as per Assembly Bill
885 regarding onsite waste water treatment systems. [footnote omitted]

2. Requirements of Federal Law

While the federal CWA regulations require MS4 permits to contain a “description of
procedures to prevent, contain, and respond to spills that may discharge into the municipal separate
storm sewer,” 40 CFR § 122.26(d)(2)(iv)(B)(4), nothing in the federal regulations addresses septic
systems or the requirement to inventory such systems or to establish a program to minimize failure
rates pending the adoption of state regulations. Nothing in the Permit establishes that releases
from septic systems are entering the MS4, and nothing in Section IX.F links the inventory and
failure rate minimization program to discharges from septic systems into the MS4. Moreover, the
plain language of Section IX.F indicates that the provisions is intended to address septic system
failures “pending adopt of regulations as per Assembly Bill 885,” a requirement of state law set
forth in Water Code 8§ 13290-13291.7.

In the absence of any linkage to any requirement in the CWA or the CWA regulations, or
of any factual link between septic system discharges and the entry of pollutants into the MS4,
Section IX.F represents the imposition of a state mandate on the Permittees.
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Even were the federal regulation cited above to even arguably apply to Section IX.F,
nothing in the regulation requires the “scope and detail” included in Section IX.F at the “true
choice” of the RWQCB. As such, under Dept. of Finance, it is a state mandate.

3. Requirements of 2002 Permit

Nothing in the 2002 Permit required an inventory of septic systems or the establishment of
a program to ensure that failure rates be minimized.  Thus, Section XII.F represents a new
program imposed on local agencies.

4, Mandated Activities

Permittees with septic systems in their jurisdictions, which include Claimants, were
required to inventory all such systems, update a database of the systems and establish a program
to “ensure” that failure rates are minimized pending adoption of state regulations.

5. Increased Costs of Mandate

As set forth in the Section 6 Declarations, | 7(f), Claimants incurred increased costs of
$13,066.00 in FY 2009-10 and $19,928.29 in FY 2010-11 to address the requirements of this
mandate.

G. Permittee Inspection Requirements

Permit Section X contains a number of permittee inspection requirements, including
requirements that are not recoverable from inspection fees. In addition, this section required
development of a new program related to residential areas, which cannot be recovered through
facility inspection fees, as well as the development of BMPs and BMP Fact Sheets related to new
categories of facilities, including mobile businesses, as well as the requirement to implement
enforcement proceedings. In addition, the permittees, including Claimants, were required to
evaluate their residential program in their annual reports. These enhanced responsibilities relate
to requirements to add additional facilities to the inspection, BMP development and enforcement
responsibilities of the permittees, including Claimants.

1. Applicable Requirements in Permit

The following subsections of Section X of the Permit represent an unfunded state mandate:
Subsections A.3, A.7, A.8, A.9, B.3 (relevant portions), C.4, D.1 (relevant portions), D.2, D.4
(relevant portions), D.6, D.7, E.1, E.2, E.5 and E.7. Due to their length, these provisions are set
forth in Exhibit 2 to this Section 5.

2. Requirements of Federal Law

The CWA regulations require the following categories of facilities to be inspected by a
municipality acting under an MS4 NPDES permit: municipal landfills, hazardous waste treatment,
disposal and recovery facilities, industrial facilities that are subject to section 313 of Title 11l of
the Superfund Amendment and Reauthorization Act of 1986, and industrial facilities determined
by the municipality to be contributing a substantial pollutant loading to the MS4. 40 CFR §
122.26(d)(2)(iv)(C). The regulations do not obligate inspections of construction sites, much less
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require the tasks outlined above, or the inspection of the categories of commercial facilities
required by the Permit. The regulations do not obligate municipalities to require industrial or
commercial facilities to adopt source control and pollution prevention measures consistent with
BMP fact sheets. Additionally, the Permit itself indicates that the requirement to address pre-
production plastic pellet transportation, storage and transfer facilities derives directly from state
law, in particular Water Code § 13367, which requires the State Board and regional boards to
“implement a program to control discharges of pre-production plastic from point and nonpoint
sources.” Permit, Finding E.16.

In adopting the inspection and control requirements set forth in the Permit, the RWQCB
was acting under its inherent authority under the state Porter-Cologne Act. As such, the
requirements are a state mandate.

Similarly, neither the CWA nor the CWA regulations require the development of, or
evaluation of, a residential program. The only requirement in the CWA regulations applicable to
residential areas is the requirement to include

Structural and source control measures to reduce pollutants from runoff from commercial
and residential areas that are discharged from the municipal storm sewer system that are
to be implemented during the life of the permit, accompanied with an estimate of the
expected reduction of pollutant loads and a proposed schedule for implement such
controls.

40 CFR 8 122.26(d)(2)(iv)(A). This provision was cited by the RWQCB in the Fact Sheet as
support for the requirement to address residential areas. Fact Sheet at 32. The regulation, does not
mandate the requirements for the development of residential area program set forth in the Permit.
As the Supreme Court held in Dept. of Finance, the regulations do not require the “scope and
detail” of the Permit provisions. 1 Cal. 5" at 771. Here, the RWQCB exercised a “true choice” to
adopt the “particular implementing requirements” set forth in the Permit. In so doing, it was
imposing a state mandate. Id. at 765.

In addition, with respect to industrial and construction sites, the RWQCB already is
required to inspect such sites, and is authorized under the Porter-Cologne Act to collect fees for
such inspections. See discussion in Section 111 above. The shifting of this inspection requirement
from the state to the municipalities is a state mandate, as was found by the Commission in the Los
Angeles County Test Claim and which was affirmed by the Supreme Court in Dept. of Finance. 1
Cal. 5™ at 771-72.

3. Requirements of 2002 Permit

The 2002 Permit adopted by the RWQCB did not contain any of the requirements set forth
in Paragraph VI1.E.1 above.

4. Mandated Activities

The requirements in Section X of the Permit set forth above required the permittees,
including Claimants, to

35



Section 5: Narrative Statement In Support of Joint Test Claim —
Santa Ana Region Water Permit — County of San Bernardino, 10-TC-10

-- Document municipal inspection programs in an electronic database;
-- Verify during inspections or prior to permit issuance whether a site had required permits;
-- Implement enforcement proceedings against facilities operating without a proper permit;

-- Maintain copies of records related to inspections, including inspection reports and
enforcement actions;

-- During construction site inspections, verify coverage under the General Construction
Permit, review of Erosion and Sediment Control Plans, visual observations, compliance with
ordinances, permits, WQMPs and assessment of the effectiveness of BMPs or need for additional
BMPs;

-- Require industrial facilities to implement source control and pollution prevention
measures consistent with BMP fact sheets;

-- Develop BMPs for each of several categories of commercial facilities and include
facilities in inspection database;

-- Require commercial facilities to implement source control and pollution prevention
measures consistent with BMP fact sheets;

-- Identify and notify all mobile businesses regarding requirements of the Order and source
control and pollution prevention measures they must adopt, and develop an enforcement strategy
and fact sheets and a training program to address such businesses and wastes generated therefrom;

-- Develop a residential program, including identification of residential areas and activities
that are potential sources of pollutants and developing fact sheets/BMPs, develop and implement
control measures for common interest areas and areas managed by homeowner associations or
management companies, and evaluate the applicability of programs to encourage efficient water
use and minimize runoff; and

-- Include an evaluation of the residential program in the annual report.

Again, it may be noted that the Commission already has determined that program
assessment, such as that required in Section X of the Permit, required beyond the CWA regulations
constitutes an unfunded state mandate. See San Diego County Test Claim at 85-91.

5. Increased Costs of Mandate

Specific costs associated with complying with these new mandated programs were shared
among the permittees through the Implementation Agreement, such as the development of an
electronic database, as well as were borne individually by the permittees, including Claimants.

As set forth in the Section 6 Declarations, { 7(g), Claimants incurred increased costs of
$542,145.03 in FY 2009-10 and $970,851.04 in FY 2010-11 in response to the requirements of
this mandate. As noted in the discussion at Section VI.L(5) below, a portion of the City of
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Ontario’s costs to address this mandate of $48,515.90 in FY 2009-10 and $88,823.57 in FY 2010-
11 are attributable to the costs of the mandate discussed in that section.

H. Enhanced New Development Requirements

Section XI of the Permit contained a number of requirements that expand the
responsibilities required of the permittees, including Claimants, with respect to the regulation of
stormwater discharges from new developments and significant re-developments, including the
development of a Watershed Action Plan (“WAP”’) and the required incorporation of Low Impact
Development (“LID”) principles, and are set forth in Paragraph VL.F.1 below and summarized in
Paragraph V1.F.4 below.

1. Applicable Requirements in Permit

The requirements set forth in Section X1 that are the subject of this test claim are numerous
and detailed. They are subsections A.7, A.9, B.1-B.4,C.3-C4,D.2,E.1, E.3,E4-E.10,F,, 1.2, J.,
K.1 (relevant portions) and K.2, found in the Permit (attached in Section 7) at pages 73-92. Due
to their length, these provisions are separately set forth in Attachment 3 to this Section 5. In
addition, MRP Section V.B.2 provides that the “Principal Permittee shall continue to participate
in data collection and monitoring to assess the effectiveness of LID techniques in semi-arid climate
as part of the SMC project titled, ‘Quantifying the Effectiveness of Site Design/Low Impact
Development Best Management Practices in Southern California.”” MRP, page 10. In addition,
Section 1V.B.4 of the MRP contains requirements relating to the HMP, and specifies that the HMP
must include “[p]rotocols for ongoing monitoring to assess drainage channels deemed most
susceptible to degradation, and to assess the effectiveness in preventing or reducing impacts from
hydromodification within the permitted area” and “[m]odels to predict the effects of urbanization
on stream stability within the permitted area.” MRP, Section IV.B.4, page 7.

2. Requirements of Federal Law
The federal CWA regulations require that MS4 permits include a:

[D]escription of planning procedures including a comprehensive master plan to develop,
implement and enforce controls to reduce the discharge of pollutants from municipal
separate storm sewers which receive discharges from areas of new development and
significant new redevelopment. Such plan shall address controls to reduce pollutants in
discharges from municipal separate storm sewers after construction is completed.

40 CFR § 122.26(d)(2)(iv)(A)(2). The preceding is the regulation cited by the RWQCB in the
Fact Sheet (Fact Sheet at 32) as support for these provisions. However, these planning procedures
were included in Section XII.A of the previous 2002 Permit.

The requirements in Permit Section XI either are not required by the CWA or the CWA
regulations or represent the “true choice” of the RWQCB to incorporate those provisions into the
Permit and, as such, represent state mandates. First, the requirements relating to the WAP and the
incorporation of watershed protection principles into planning processes are not a federal mandate.
Instead they stem from a determination by RWQCB staff, upon evaluating the management
programs established under the 2002 Permit, that there was “a need for establishing a need for
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improved integration between the watershed protection principles, including LID techniques, into
the planning and approval processes of the Permittees.” Fact Sheet at 33. Thus, the decision to
require development and implementation of the WAP program and represented the free choice of
the RWQCB, not a federal requirement. Hayes, supra, 11 Cal. App.4™ at 1593-94.

Second, the incorporation of similar LID and hydromodification requirements on new
development projects (which forms only a portion of the extensive requirements of Section XI)
has previously been determined by the Commission, in the San Diego County Test Claim, to
represent a state mandate. San Diego County Test Claim at 41-54.

However, the Commission found that the LID and hydromodification requirements were
not reimbursable state mandates because the San Diego County test claimants were not under an
obligation to construct projects that would trigger the permit requirements. San Diego County
Test Claim at 46, 52. In support of this position, the Commission cited the California Supreme
Court’s decision in Department of Finance v. Comm 'n on State Mandates (Kern High School Dist.)
(2003) 30 Cal.4™ 727. In that case, the Court held that certain hearing requirements imposed upon
school district did not constitute a reimbursable state mandate because they were a requirement of
a voluntary program that the districts had elected to participate in. The Court held that activities
undertaken at the option or discretion of a local government entity (that is, actions undertaken
without any legal compulsion or threat of penalty for nonparticipation) do not trigger a state
mandate and hence do not require reimbursement.

The Court relied on City of Merced v. State of California (1984) 153 Cal.App.3d 777. In
that case, the city elected to take property by eminent domain. Then-recent legislation required
the city to compensate the property owner for loss of business goodwill. The city argued that the
legislation constituted a reimbursable state mandate. The Court of Appeal concluded that the city’s
increased costs flowed from its voluntary decision to condemn the property. 153 Cal.App.3d at
783.

The facts that dictated the Supreme Court’s decision in Kern High School Dist. are not
present in this Test Claim. First, the MS4 permit program is not a voluntary program, but one
required of municipalities with MS4 systems of a certain size. Second, the Permit requires the
permittees, including Claimants, to take various mandatory steps, including incurring costs related
the imposition of LID and hydromodification requirements on any municipal project, which could
include projects constructing or rehabilitating hospitals, medical facilities, parks, parking lots and
other facilities. These projects are not “optional” but rather are integral to the permittees’ function
as municipal entities. The failure to repair, upgrade or extend such facilities can pose a threat to
public health and safety, and expose the permittees to liability.

City of Merced likewise is not applicable. In that case, the City had the choice either of
purchasing the property in question or condemning it. The Permit offers no such options to the
permittees, including Claimants. Permittees have no choice in designing their development
projects to avoid imposition of the Permit requirements, since the requirements apply uniformly
to a variety of projects depending only their size or location and include public projects. See
Permit, Section X1.D.4.a-i.
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It may be noted that the California Supreme Court has rejected application of City of
Merced beyond the circumstances present in Kern High School Dist. In San Diego Unified School
Dist. v. Comm ’n on State Mandates (2004) 33 Cal.4" 859, the Court discussed Kern High School
Dist. at length and cautioned against further reliance on the holding in City of Merced:

[T]here is reason to question an extension of the holding of City of Merced so as to preclude
reimbursement under article XII1 B, section 6 of the state Constitution and Government
Code section 17514 whenever an entity makes an initial discretionary decision that in turn
triggers mandated costs. Indeed, it would appear that under a strict application of the
language in City of Merced, public entities would be denied reimbursement for state-
mandated costs in apparent contravention of the intent underlying article X111 B, section 6
... and Government Code section 17514 and contrary to past decisions in which it has
been established that reimbursement was in fact proper. For example . ..in Carmel Valley,
supra, 190 Cal.App.3d 521, an executive order requiring that county firefighters be
provided with protective clothing and safety equipment was found to create a reimbursable
state mandate for the added costs of such clothing. . . . The court in Carmel Valley
apparently did not contemplate that reimbursement would be foreclosed in that setting
merely because a local agency possessed discretion concerning how many firefighters it
would employ — and hence, in that sense, could control or perhaps even avoid the extra
costs to which it would be subjected. Yet, under a strict application of the rule gleaned
from City of Merced . . . such costs would not be reimbursable for the simple reason that
the local agency’s decision to employ firefighters involves an exercise of discretion
concerning, for example, how many firefighters are needed to be employed, etc. We find
it doubtful that the voters who enacted article XIII B, section 6, or the Legislature that
adopted Government Code section 17514, intended that result, and hence we are reluctant
to endorse, in this case, an application of the rule of City of Merced that might lead to such
a result.

33 Cal.4™ at 887-88.

Thus, reliance on the City of Merced rationale is appropriate only in the very limited
circumstances presented in Kern High School Dist. These circumstances are not present with
respect to the above-noted provisions of the Permit relating to the imposition of LID and
hydromodification principles to public development projects.

A number of additional requirements in Section XI of the Permit do not involve even
arguable “discretionary” projects, but rather the requirement to develop standard design and post-
development procedures and standards, including incorporation of BMPs into the design for
culvert projects (Section XI1.A.7), the creation of the WAP itself (as well as the creation,
maintenance and integration of the Watershed Geodatabase and the required evaluation of
watershed conditions) (Section XI1.B), the requirement for the principal permittee and other
permittees to collaborate to resolve impediments to implement watershed protection principles
during the planning and development process, including LID principles and management of
hydrologic conditions of concern (“HCOC”) (Section XI1.C.3), the incorporation into the LIP of
natural features (through GIS mapping) and in the WAP, inclusion in the LIP of tools to implement
green infrastructure/LID principles and consideration and facilitation of landform grading
techniques and revegetation in hillside areas (Section XI.C.4), the updating of the WQMP
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Guidance and Template (Section XI.D.2), the promotion of LID (including the revision of the
WQMP Guidance and Template) (Section XI.E), BMP guidance for road and highway projects
(Section XI.F), the creation and maintenance of a database for tracking the operation and
maintenance of structural and post-construction BMPs (Sections XI1.J.2 and XI1.K.2), and the
inspection of structural post-construction BMPs owned by permittees (Section XI.K.1). These
requirements, and others in Section XIl, do not involve the “choice” of the permittees to build a
project, but rather to develop a program to govern project development. Moreover, these
requirements mandate the outlay of local funds without the ability to recover those funds through
inspection fees, as might be the case for requirements relating to a private development project.

3. Requirements of 2002 Permit

While the 2002 Permit contained certain requirements applicable to new development
projects (2002 Permit, Section VIII), none of the requirements in the Permit set forth above is
included in the 2002 Permit. Thus, the requirements represent a new program and/or higher level
of service imposed on the permittees, including Claimants.

4. Mandated Activities

The requirements of Section X1 included in this Test Claim are numerous, but include the
following requirements:

-- to ensure that control measures to reduce erosion and maintain stream geomorphology
are included in the design for culverts and/or bridge crossings;

-- to develop a WAP, requiring review of watershed protection principles and policies in
planning procedures, development of the WAP to describe and implement the permittees’
approach to coordinated watershed management, including, in Phase 1, identifying program-
specific objectives for the WAP, development of a structure for the WAP, identifying linkages
between the WAP and other plans, identification of other relevant watershed efforts, ensuring that
the HCOC Map/Watershed Geodatabase is made available to watershed stakeholders and has
incorporated specified information, developing a schedule and procedure for maintaining the
Geodatabase, reviewing the Geodatabase with RWQCB staff to verify attributes of the
Geodatabase, identifying potential causes of identified stream degradation, conducting a system-
wide evaluation to identify opportunities to retrofit storm water systems, parks and other
recreational areas with water quality protections measures and develop recommendations for
retrofit studies, conduct a system wide evaluation to identify opportunities for joint or coordinated
development to address stream segments vulnerable to hydromodification, invite participation and
comments from stakeholders regarding the development and use of the Geodatabase and submit
the Phase 1 elements to the RWQCB executive officer for approval. Further, in Phase 2, the
permittees are required to specify procedures and a schedule to integrate the Geodatabase into
implementation of the MSWMP, the WQMP and TMDLs, develop and implement a
Hydromodification Monitoring Plan (“HMP”) to evaluate hydromodification impacts for drainage
channels deemed most susceptible to degradation, develop and implement a HMP prioritized on
specified bases (including with respect to protocols and modeling set forth in the MRP), conduct
training workshops in the use of the Geodatabase, conduct demonstration workshops for the
Geodatabase to be attended by senior permittee staff, develop recommendations for streamlining
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regulatory agency approval of regional treatment control BMPs, implement applicable retrofit or
regional treatment recommendations, and submit the Phase 2 components in a report to the
Executive Officer. Further, each permittee must review watershed protection principles and
policies in General Plan or related documents to determine consistent with the WAP and to include
those findings in its annual report along with a schedule for necessary revisions;

-- to review each permittee’s general plan and related documents to eliminate any barriers
to implementation of LID principles and HCOC requirements, with any changes in project
approval process or procedures to be reflected in the LIP;

-- for the principal permittee and the permittees to develop recommendations to resolve
impediments to implementing watershed protection principles during the planning and
development process, including LID principles and management of HCOC, and to collaborate to
develop common principles and policies necessary for water quality protection, including
avoidance of disturbance of various features, conserving natural areas, protecting slopes and
channels, minimizing impacts from stormwater and urban runoff on natural drainage systems and
water bodies, minimizing changes in hydrology and pollutant loading, mitigation of projected
increases in pollutant loads and flows, ensuring that post-development runoff rates and velocities
do not adversely impact downstream erosion or stream habitat, minimizing the quantity of
stormwater directed to impermeable surfaces and the MS4s, maximizing the percentage of
permeable surfaces to allow more percolation of stormwater, preserving wetlands, riparian
corridors and buffer zones and establishing limits on the clearing of vegetation from a project site,
using properly designed and maintained wetlands, biofiltration swales and other measures where
likely to be effective and technically and economically feasible, providing for permanent measures
to reduce stormwater pollutant loads in stormwater from the development site, establishing
development guidelines for areas particularly susceptible to erosion and sediment loss and
considering pollutants of concern and proposing appropriate control measures;

-- for each permittee to incorporate into its LIP the identification and incorporation into
GIS format of natural channels, wetlands, riparian corridors and buffer zones, as well as
conservation and maintenance measures for these features, with information in the WAP, as well
as inclusion in the LIP of tools such as ordinances, design standards and procedures used to
implement green infrastructure/L1D principles for public and private development projects and for
hillside development projects, the consideration and facilitation of the application of landform
grading techniques and revegetation as an alternative to traditional approaches, particularly in
areas susceptible to erosion and sediment loss;

-- for the Principal Permittee to submit a revised WQMP Guidance and Template to
incorporate the new elements required by the Permit;

-- to evaluate potential barriers to implement LID principles and to promote green
infrastructure/LID BMP implementation and identify applicable LID principles from a list in the
Permit for project specific WQMPs, to update landscape ordinances consistent with the
requirements of AB 1881, to address hydromodification and manage storm water as a resource
through use of site design BMPs that incorporate LID techniques in a specified manner, require
priority development projects, including permittee development projects, to infiltrate, harvest and
use, evapotranspire and/or bio-treat the 85" percentile storm event, to review and update the
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WQMP Guidance and Template to incorporate LID principles, with specified elements including
Site Design BMPs, Source Control BMPs, Treatment Control BMPs and HCOC elements; to
ensure that the WQMP specifies methods for determining time of concentration; to conduct a
feasibility analysis to determine the feasibility of implement LID; to integrate the WAP and TMDL
implementation plans into project-specific SWQMPs in affected watersheds; to submit the updated
SWQMP Guidance and Template to the RWQCB Executive Officer and to implement the
Guidance and Template after approval or, alternatively, to require implementation of LID BMP)s
or determine infeasibility for LID BMPs for each project through a project-specific analysis,
certified by a Professional Civil Engineer; to, if site conditions do not permit infiltration,
harvesting and use, and/or evapotranspiration and/or bio-treatment of the design capture volume,
require implementation of LID at a nearby project site, on a sub-regional basis or on a regional
basis;

-- to develop standard design and post-development BMPs guidance to incorporate into
public streets, roads, highways and freeway improvement projects and submittal of the draft
guidance to the Executive Officer; ensure that the guidance follows certain principles contained in
U.S. EPA guidance; and implement the design and BMP guidance for all road projects, requiring
both construction and ongoing maintenance for such BMPs;

-- to inspect post-construction BMPs within three years after project completion and every
three years thereafter, with the results being included in the annual report;

-- to establish a mechanism to track changes in ownership and responsibility for the
operation and maintenance of post-construction BMPs and to maintain a database to track all
structural treatment control BMPs, including locations and responsible parties;

-- to ensure that all post-construction BMPs continue to operate and designed and
implemented with control measures designed to minimize vectors and to ensure, during inspections
that permanent post-construction BMPs installed in new developments are being maintained and
operated; and

-- to develop a database to track operation and maintenance of post-construction BMPs,
with a copy to be submitted with the annual report.

In addition, the MRP required the Principal Permittee to participate in a study to quantify
the effectiveness of site design and LID BMPs in Southern California. This requirement is new to
the Permit, and requires a new program to be conducted by the Principal Permittee.

5. Increased Costs of Mandate

Certain activities required by the above-cited provisions, including the development of the
WAP, development of criteria for HCOC, development of a geodatabase, development of a GIS
reference library, development of post-construction BMPs and a database for tracking those BMPs,
were conducted jointly by the permittees, including Claimants, through the Implementation
Agreement. Each permittee, however, was required to individually fund the local implementation
of all of these programs, as well as carry out all other aspects of the requirements of Section XI of
the Permit that apply to permittee-specific activities.
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A portion of the costs for the tasks required under Section XI of the Permit may be
recoverable from private developers through fees associated through development fees. However,
such fees will not be applicable to public development project requiring a WQMP. Additionally,
Proposition 26 may further limit the ability of the permittees to charge fees to recover costs
associated with development. Moreover, as discussed above, the programs at issue in this Test
Claim are ones requiring the development of plans, templates, databases, BMPs, guidance, and
other administrative structures which may not be recoverable through development or other fees.

As set forth in the Section 6 Declarations, { 7(h), the Claimants incurred increased costs of
$122,438.52 in FY 2009-10 and $457,431.22 in FY 2010-11 in response to the requirements of
this mandate.

l. Public Education and Outreach

Section XII.A of the Permit requires that permittees, including Claimants, must annually
review their public education and outreach efforts and revise those efforts to adapt to needs
identified in the annual reassessment. Such program assessment requirements have previously
been identified as unfunded state mandates by the Commission.

1. Requirements of Permit
SECTION XII

A. [relevant portions] Each year the Permittees shall review their public education and
outreach efforts and revise their activities to adopt to the needs identified in the annual
reassessment of program priorities with particular emphasis on addressing the most critical
behaviors that cause storm water pollution problems. Any changes to the on-going public
education program must be described in the annual report.

2. Requirements of Federal Law

Neither the CWA nor the federal CWA regulations requires the assessment of public
education efforts required in Section XII.A as an element of MS4 permits. The Permit Fact Sheet
cites the basic requirement for MS4 operators to have a stormwater management program (40 CFR
8122.26(d)(2)(iv)) but, as discussed above, this program does not require the assessment set forth in
Permit Section XII.A. The Fact Sheet also cites 40 CFR § 122.26(d)(2)(iv)(B)(6), but this provision
requires only that the management program describe “educational activities, public information
activities and other appropriate activities to facilitate the proper management and disposal of used oil
and toxic materials.” This provision does not address the requirements of Section XII.A. The Fact
Sheet finally cites 40 CFR § 122.26(d)(2)(v), which requires an assessment of “‘estimated reductions
in loadings of pollutants from discharges of municipal storm sewer constituents from municipal storm
sewer systems expected as the result of the [stormwater management] program.” This general
requirement does not require the “scope and detail” of the assessment required in Permit Section
XII.A. Dept. of Finance, supra, 1 Cal. 5" at 771.

The Commission, in the San Diego County Test Claim, previously has determined that
program assessment activities represent a state mandate. San Diego County Test Claim, 83-86. Thus,
the requirements in Section XII.A is a state mandate, not a federal requirement.

43



Section 5: Narrative Statement In Support of Joint Test Claim —
Santa Ana Region Water Permit — County of San Bernardino, 10-TC-10

3. Requirements of 2002 Permit

The annual assessment requirement contained in the Permit was not part of the 2002 Permit,
and thus represents a new program and/or higher level of service required only of municipalities.

4, Mandated Activities

Section XII.A of the Permit requires the permittees to annually review their public education
and outreach programs and to revise them to adapt to the needs identified, and to describe those
changes in the permittees’ annual reports.

5. Increased Costs of Mandate

The work of reviewing the public education and outreach efforts and reporting was
conducted by the permittees jointly under the Implementation Agreement. The implementation of
any changes identified through the assessment was implemented both through a joint effort and by
individual permittees, including Claimants.

As set forth in the Section 6 Declarations, § 7(i), the Claimants incurred increased costs of
$70,583.79 in FY 2009-10 and $201,791.96 in FY 2010-11 with respect to the requirements of this
mandate.

J. New Permittee Facilities and Activities Requirements

Section XII1 of the Permit requires the Permittees, including Claimants, to inventory their
fixed facilities, field operations and drainage facilities, to inspect those facilities on an annual basis,
to annually evaluate the inspection and cleanout frequency of drainage facilities, including catch
basins, and to annually evaluate information provided to field staff during maintenance activities
to direct public outreach efforts and determine the need for revisions to maintenance procedures
or schedules.

1. Requirements of Permit
Section X111

A. Each Permittee shall inventory its fixed facilities, field operations, and drainage facilities,
and shall conduct inspections of these facilities on an annual basis to ensure that these
facilities and activities do not contribute pollutants to receiving waters, consistent with the
MEP standard. At a minimum, the following municipal facilities, that are owned and/or
operated by the Permittees, shall be inspected. Records of these facilities and inspection
findings shall be maintained in a database:

1. Public streets, roads (including rural roads) and highways within its jurisdiction;
2. Parking facilities;

3. Fire fighting training facilities;
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4. Flood management projects and flood control structures;
5. Areas or facilities and activities discharging directly to environmentally sensitive
areas such as 303(d) listed waterbodies or those with a RARE beneficial use designation;
6. Publicly owned treatment works (including water and wastewater treatment plants)
a. Sanitary sewage collection systems shall be adequately maintained to

minimize overflows, leaks, or other failures (also see requirements in
Section 1X, above), but need not be inspected annually unless deemed to be

necessary;
7. Solid waste transfer facilities;
8. Land application® sites;
9. Corporate yards including maintenance and storage yards for materials, waste,

equipment and vehicles; and
10.  Household hazardous waste collection facilities.
11. Municipal airfields.
12.  Parks and recreation facilities.
13.  Special event venues following special events (festivals, sporting events).
14. Power washing.

15.  Other municipal areas and activities that the Permittee determines to be a potential
source of pollutants.

E. The Permittees’ shall evaluate, annually, the inspection and cleanout frequency of
drainage facilities, including catch basins, referred to in Section B and C, above. This
evaluation shall consider the data generated by historic and ongoing inspections and cleanout
of these facilities, and the IC/ID program (Section VIII). The evaluation shall be based on a
prioritized list of drainage facilities considering factors such as: proximity to receiving
waters, receiving water beneficial uses and impairments of beneficial uses, historical pollutant
types and loads from past inspections/cleanings and the presence of downstream regional
facilities that would remove the types of pollutants found in the drainage facility. Using this
list, the Permittees shall revise their inspection and clean out schedules and frequency and
provide justification for any proposed clean out frequency that is less than once a year. This
information shall be included in the annual report.

I. Each Permittee shall annually evaluate the information provided to field staff during their
maintenance activities to direct public outreach efforts and determine the need for revision of

® Examples are compost application, animal/dairy manure application, and biosolids application
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existing maintenance procedures or schedules. The results of this evaluation shall be provided
in the annual report.

2. Requirements of Federal Law

There is no requirement in the CWA or in the CWA regulations for the
inventory/inspection requirements set forth in Section XIII.A or for the requirement to annually
evaluate the inspection frequency for MS4 components or the information provided to field staff.
The Permit Fact Sheet cites general requirements in 40 CFR 8 122.26(d)(2)(iv)(A) relating to “a
description of structural and source control measures to reduce pollutants from runoff from
commercial and residential areas that are discharged from the [MS4]” but none of these
requirements mandate the specified requirements in Permit Section XIIl.A. Fact Sheet at 34-35.
The Fact Sheet instead sets forth that those requirements were the result of “[p]rogram evaluations
conducted during the third-term permit indicated varying degrees of compliance at public agency
facilities and activities. This Order requires each Permittee to inventory and inspect its fixed
facilities, field operations and drainage facilities to ensure that public agency facilities do not cause
or contribute to a pollution or nuisance in receiving waters.” Fact Sheet at 35.

Nothing in the federal regulations requires the “scope and detail” of the Section XIII.A
requirements. Dept. of Finance, 1 Cal. 5" at 771. Additionally, the Commission has already ruled
that program assessment, such as required in Sections XIIL.E and XIII.1, represented state
mandates. San Diego County Test Claim, 83-86. The requirements of Permit Section XIII.A are
a state mandate.

3. Requirements of 2002 Permit

None of the provisions set forth above were contained in the 2002 Permit. Thus, the
requirements of Section XI1I of the Permit represent new programs and/or a higher level of service.

4. Mandated Activities

The Permittees, including Claimants, were required to inventory their fixed facilities, field
operation and drainage facilities, and to annually inspect those facilities, with the records of the
facilities and inspections maintained in a database. Additionally, the Permittees were required to
annually evaluate the inspect and cleanout frequency of drainage facilities, including catch basins,
using various specified factors, and revise inspection and cleanout schedules and frequency, and
include this information in their annual reports. Finally, the Permittees were required to annually
evaluate information provided to field staff during maintenance activities to direct public outreach
efforts and determine the need for revision of existing procedures or schedules, and to provide the
results of the evaluation in the annual report.

5. Increased Costs of Mandate

As set forth in the Section 6 Declarations, { 7(j), Claimants incurred increased costs of
$468,901.13 in FY 2009-10 and $726,788.68 in FY 2010-11 to address the requirements of this
mandate.
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K. Training Requirements

Section XVI of the Permit requires the permittees, including Claimants, to conduct formal
training of their employees responsible for implementing the requirements of the Permit, and also
for the Principal Permittee to conduct additional training.

1. Requirements of Permit
SECTION XVI

A. Within 24 months from the date of adoption of this Order, the Principal Permittee, in
coordination with the Co-Permittees, will update their existing training program to incorporate
new or revised program elements related to the development of the LID program, revised WQMP,
and establishment of LIPs for each Permittee. The updated training program includes a training
schedule, curriculum content, and defined expertise and competencies for storm water managers,
inspectors, maintenance staff, those involved in the review and approval of WQMPs, public works
employees, community planners and for those preparing and/or reviewing CEQA documentation
and for municipal contractors working on Permittee projects.

1. Within 36 months, the Permittees will update training program elements to
incorporate new or enhanced storm water program elements due for completion within 36
months of permit adoption.

2. By 48 months, the Permittees will have a completely revised training program that
includes any enhanced or new program elements not previously addressed, including the
WAP.

B. The curriculum content should include: federal, state and local water quality laws and
regulations as they apply to construction and grading activities, industrial and commercial
activities; the potential effects of construction, industrial and commercial activities and
urbanization on water quality; implementation and maintenance of erosion and sediment control
BMPs and pollution prevention measures; the proper use and maintenance of erosion and
sediment controls; the enforcement protocols and methods established in the MSWMP, LIP,
WQMP, including LID Principles and Hydrologic Conditions of Concern, the CASQA
Construction Stormwater Guidance Manual, Enforcement Response Guide and lllicit
Discharge/lllegal Connection Training Program. The training program should address vector
control issues related to storm water pollution control BMPs.

C. The training modules for each category of trainees (managers, inspectors, planners,
engineers, contractors, public works crew, etc.) should define the required competencies, outline
the curriculum, and include a testing procedure at the end of the training program and proof of
completion of training (Certificate of Completion).

D. At least on an annual basis, the Principal Permittee shall provide and document training to
applicable public agency staff on the updated Municipal Activities and Pollution Prevention
Strategy (MAPPS), and any other applicable guidance and procedures developed by the
Permittees to address Permittee activities in fixed facilities as well as field operations, including
conveyance system maintenance. Each Permittee shall document training for its staff related to
jurisdiction-specific responsibility, procedures and implementation protocols established in its
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LIP. The field program training should include Model Integrated Pest Management pesticide
and fertilizer guidelines. Appropriate staff from each municipality shall attend at least three of
these training sessions during the term of this Order. The training sessions may be conducted in
classrooms or using videos, DVDs, or other multimedia with appropriate documentation and a
final test to verify that the material has been properly reviewed and understood. In instances
where applicable municipal operations are performed by contract staff, each Permittee shall
require evidence that contract staff have received a level of training equivalent to that listed
above.

E. The Principal Permittee shall provide and document training for public employees and
interested consultants that incorporates at a minimum, the requirements in this Order related to
new development and significant re-development and 401 certifications, and model
environmental review (CEQA review) for preparation of environmental documents.

F. The Principal Permittee shall provide training information to municipal contractors to assist
the contractors in training their staff. In instances where applicable municipal operations are
performed by contract staff, the Permittees shall require evidence that contract staff have received
a level of training equivalent to that listed above.

G. The Principal Permittee shall either notify designated Regional Board staff regarding
training events via e-mail or submit course content in advance of training sessions.

H. Each Permittee shall adequately train any of its staff involved with storm water related
projects and the implementation of this Order within six months from being assigned these duties
and on an annual basis thereafter, prior to the rainy season.

2. Requirements of Federal Law

Neither the CWA nor the federal CWA regulations requires the training required in Section
XVI as an element of MS4 permits.  No federal regulations or requirements are cited in the Fact
Sheet as support for this program. Fact Sheet at 36. The requirements in Section XVI are state
mandates, not federal requirements in that they represent the “true choice” of the RWQCB to impose
them on the Claimants. Dept. of Finance, 1 Cal. 5 at 765.

3. Requirements of 2002 Permit

The 2002 Permit contained limited training requirements for Permittee staff, focused on
training for persons conducting inspection of industrial and commercial sites. See 2002 Permit
Sections IX.9; X.9. However, the requirements set forth in Section XV of the Permit are specifically
required to update the “existing training program” and to include provisions set forth for the first time
in the Permit, such as training requirements for staff other than site inspectors. Thus, the requirements
in Permit Section XVI represent both a new requirement, for provisions that go beyond the
requirements of the 2002 Permit, and a higher level of service with regard to the enhancement of the
2002 Permit’s industrial and commercial site training requirements.
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4, Mandated Activities

The provisions of Section XV set forth above require the permittees, including Claimants, to
update their training programs to meet the requirements of the Permit, to provide and document
training to public agency staff on guidance and procedures to address permittee facilities and field
operations, including with respect to pest management, and to train staff involved with stormwater
related projects and implementation of the Permit and to provide such training annually prior to the
rainy season, and for the Principal Permittee to provide and document training for public employees
and interested consultants regarding the Permit and training to municipal contractors to assist in their
training of contractor staff.

5. Increased Costs of Mandate

The increased costs resulting from the development of training described in Paragraph K.1
were borne by the permittees, including Claimants, jointly through the Implementation Agreement,
as well as individually.

As set forth in the Section 6 Declarations, | 7(k), Claimants incurred increased costs of
$50,603.25 in FY 2009-10 and $59,153.86 in FY 2010-11 to address the requirements of this
mandate.

L. Reporting of Non-Compliant Facilities

Section XVII.D of the Permit required permittees to deem facilities operating without a
permit to be in significant non-compliance and reported to the RWQCB pursuant to a specified set
of requirements.

1. Requirements of Permit
SECTION XVII

D. As specified in Section X.A.7, the Permittees shall deem facilities operating without a
proper permit to be in significant non-compliance. These facilities shall be reported within 14
calendar days to the Regional Board by electronic mail or other written means. Permittees’
notifications of facilities' failure to obtain required permits under the Construction Activities
Storm Water General Permit (Construction Permit), Industrial Activities Storm Water General
Permit (Industrial Permit), including Requirements to file a Notice of Intent or No Exposure
Certification, Notice of Non-applicability, and/or 401 Certification must include, at a
minimum, the following documentation:

1. Name of the facility;
2. Operator of the facility;
3. Owner of the facility;

4. Construction/Commercial/industrial activity being conducted at the facility that is
subject to the Construction//Industrial General Permit, or 401 Certification; and

49



Section 5: Narrative Statement In Support of Joint Test Claim —
Santa Ana Region Water Permit — County of San Bernardino, 10-TC-10

5. Records of communication with the facility operator regarding the violation, including
an inspection report.

2. Requirements of Federal Law

Nothing in the CWA or in the CWA stormwater regulations requires a municipality to act
as an enforcement arm of the RWQCB with respect to facilities that may be operating without a
proper stormwater permit. MS4 permittees are required to have a program, including inspections
“to implement and enforce an ordinance, orders or similar means to prevent illicit discharges” to
the MS4, as well as to inspect certain specified facilities (a category far smaller than the category
of facilities set forth in Section XVI11.D of the Permit) for the purpose of monitoring and controlling
“pollutants in storm water discharges” to the MS4. 40 CFR 122.26(d)(2)(iv)(B)(1)(C). The
Commission has previously found that these inspection requirements establish the bounds of
federal requirement; inspection requirements that, for example, require inspections to comply with
state general permits at facilities that are not included within the CWA regulatory list represents a
state mandate, freely imposed by the RWQCB. Los Angeles County Test Claim Statement of
Decision, 35-48. This determination was affirmed by the Supreme Court in Dept. of Finance. 1
Cal. 5™ at 771.

In Permit Section XVII.D, the RWQCB took a further step, requiring the permittees,
including Claimants, to divulge and report the results of the state-mandated inspections regarding
the facility’s obtaining of statewide general NPDES permits, an individual NPDES permit or a
Section 401 certification (which is required under the CWA to be issued by a state when a project
receives a Section 404 permit for the discharge of material into a water of the United States,
certifying that the project complies with state law). The CWA regulations nowhere require that
municipal inspections require either confirmation of permit status or the reporting of non-
compliance. In fact, as noted above, both the industrial and commercial general permits adopted
by the State Board require that the RWQCB, not permittees, enforce such permits. Section XVI1I.D
transfers a state enforcement obligation to the permittees, an obligation which is a new program
and/or higher level of service. Such a transferal of state obligations to local government represents
a state mandate. Hayes, supra.

3. Requirements of 2002 Permit

None of the notification requirements contained in Section XVII.D of the Permit was
contained in the 2002 Permit. Thus, these requirements impose a new program and/or higher level
of service on the permittees, including Claimants.

4. Mandated Activities

Permittees, including Claimants, are required to report to the RWQCB within 14 calendar
days detailed information concerning facilities operating without a proper permit, including the
facility’s name, its operator and owner, the activity being conducted at the facility subject to either
a general permit or a CWA Section 401 certification, and any records of communication with the
facility operator regarding the violation, including an inspection report.
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This provision requires permittees, including Claimants, to act as an enforcement arm of
the RWQCB or the State Board, and transfer the obligations of those state agencies under the CWA
and the California Porter-Cologne Act to municipalities.

5. Increased Costs of Mandate

The requirements of Section XVII.D of the Permit require the permittees, including
Claimants, to use staff time to develop information regarding a non-compliant facility, including
information regarding any inspections of the facility, to organize that information into a report,
and to report that information to the RWQCB within a specified time frame.

As set forth in the Section 6 Declarations, { 7(1), Claimants incurred increased costs of
$3,891.05 plus an as yet undetermined portion of the City of Ontario’s costs of $48,515.90 to
address Item VI.G in FY 2009-10 and $13,857.79 plus an as yet undetermined portion of the City
of Ontario’s costs of $88,823.57 to address Item VI.G in FY 2010-11 to address the requirements
of this mandate.

M. Program Management Assessment/MSWMP Review

Section XVII1.B.3 of the Permit contains a new requirement requiring the Permittees,
including Claimants, to assess program effectiveness in the MSWMP on an area-wide and
jurisdictional basis, using specified guidance.

1. Requirements of Permit
SECTION XVIII

B. [relevant portions] In addition, the first annual report after adoption of this Order shall
include the following:

3. Propose any changes to assess program effectiveness on an area-wide and
jurisdictional basis. Permittees may utilize the CASQA Guidance for developing these assessment
measures at the six outcome levels. The assessment measures must target both water quality
outcomes and the results of municipal enforcement activities. [footnote omitted]

Please also see MRP Section VIIL.E.4, which reflects the requirements of Section
XVIII1.B.3, and requires the permittees to conduct an assessment which includes “water quality
improvements and pollutant load reductions resulting from implementation of various program
elements” and for “each program element required under this Order, the expected outcome, and
the measures used to assess the outcome. The Permittees may propose any other methodology for
program assessment using measureable target outcomes.”

2. Requirements of Federal Law

The federal CWA regulations require “assessment of controls. Estimated reductions in
loadings of pollutants from discharges of municipal storm water quality management program.

The assessment shall also identify known impacts of storm water controls on ground water.” 40
CFR § 122.26(d)(2)(v).
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However, the Commission already has determined in the San Diego County Test Claim
that similar (albeit more elaborate) program assessment requirements in the San Diego County
MS4 Permit were a state, not federal, mandate, because the federal regulatory requirements did
not specify the detailed assessment set forth in that permit. San Diego County Test Claim, 83-86.
Similarly, the requirements of Section XVII11.B.3 are far more detailed and specific than those
general assessment requirements. The Permit requires assessment on an area-wide as well as
jurisdiction-specific basis, and requires use of guidance that employs assessment measures at Six
outcome levels, targeting both water quality outcomes and the result of municipal enforcement
activities. As the Supreme Court held in Dept. of Finance, where the federal regulations do not
specify the “scope and detail” of MS4 permit requirements, those requirements are not federally
mandated. 1 Cal. 5" at 771. None of the specificity in the is set forth in the federal regulations
and the requirements of Section XVI11.B.3 and MRP Section VII.E.4 are therefore state, and not
federal, mandates.

3. Requirements of 2002 Permit

The 2002 Permit did not contain the assessment requirements set forth in Section XVI111.B.3
of the Permit. Thus, those requirements impose a new program and/or higher level of service on
the permittees, including Claimants.

4. Mandated Activities

The requirements set forth in Section XVI11.B.3 of the Permit (and in Section VII.E.4 of
the MRP) require the permittees, including Claimants, to develop and submit a proposal for
assessment of the management program effectiveness, including water quality outcomes and the
results of municipal enforcement activities. The result of the assessment is required to be
incorporated into an amended MSWMP, pursuant to Section XVIII.C of the Permit. Further, it
requires the permittees, including Claimants, to annually analyze that information for inferences
that can be garnered regarding the effectiveness of their programs, and to describe the findings and
recommendations related to that analysis in annual reports, as required by Section XVIII.C.

5. Increased Costs of Mandate

As set forth in the Section 6 Declarations,  7(m), Claimants incurred increased costs of
$12,007.67 in FY 2009-10 and $34,159.61 in FY 2010-11 in response to the requirements of this
mandate.

VIl. STATEWIDE COST ESTIMATE

This Test Claim concerns a municipal stormwater permit applicable only to local agencies
located in a portion of San Bernardino County within the jurisdiction of the RWQCB. Therefore,
any statewide cost estimate must, by virtue of this limitation, apply only to costs incurred by such
local agencies. The Claimants estimate that, for all requirements set forth in the Permit that are
the subject of this Test Claim, increased costs in the amount of $3,570,397.90 were spent in FY
2010-11. See Section 6 Claimant Declarations, 1 7(a)-(m); Declaration of Arlene B. Chun, 1 7
(setting forth non-Claimant permittee costs).
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VIll. FUNDING SOURCES

The Claimants are not aware of any designated State, federal or non-local agency funds
that are or will be available to fund the mandated activities set forth in this Test Claim. As set
forth in the Declarations in Section 6 of this Test Claim, some Claimants assess inspection fees,
new development review fees or business license fees that fund some aspects of Permit activities
and some Claimants assess storm drain user fees, stormwater abatement or compliance fees, which
cover certain Permit expenses. However, as also set forth in those declarations, in no cases is any
individual Claimant able to fund through such fees all of the increased costs represented by the
programs and activities set forth in this Test Claim. Moreover, the adoption of Proposition 26 by
the voters in November 2010, which restricts the ability of local agencies to assess fees that cover
more than the actual burden or benefit being provided to the payer, further affects the ability of
Claimants to offset the new and additional costs imposed in the Permit.

IX. PRIOR MANDATE DETERMINATIONS
A. Los Angeles County Test Claim

In 2003 and 2007, the County of Los Angeles and 14 cities within the county (“Los Angeles
County claimants”) submitted test claims 03-TC-04, 03-TC-19, 03-TC-19, 03-TC-20 and 03-TC-
21. These test claims asserted that provisions of Los Angeles RWQCB Order No. 01-182
constituted unfunded state mandates. Order No. 01-182, like the Permit at issue in this Test Claim,
was a renewal of an existing MS4 permit. The provisions challenged in these test claims concerned
the requirement for the Los Angeles County claimants to install and maintain trash receptacles at
transit stops and to inspect certain industrial, construction and commercial facilities for compliance
with local and/or state storm water requirements.

The Commission, in the Los Angeles County Test Claim, determined that the trash
receptacle requirement was a reimbursable state mandate. The Commission found that the portion
of the test claims relating to the inspection requirement was a state mandate, but that the Los
Angeles County claimants had fee authority sufficient to fund such inspections.

The Commission has approved parameters and guidelines for the trash receptacle mandate,
and the Department of Finance has issued Claiming Instructions to the affected local agencies.

The Commission’s decision was challenged by the Department of Finance, the State Water
Resources Control Board and the Los Angeles Regional Water Quality Control Board in an action
filed in superior court. In September 2011, the Los Angeles County Superior Court set aside the
Statement of Decision issued by the Commission, ruling that the appropriate test for determining
whether a requirement in the MS4 permit was a federal or state mandate was whether the
requirement met the MEP standard. The Superior Court’s ruling was affirmed by the California
Court of Appeal on different grounds. In turn, the California Supreme Court reversed the Superior
Court in Dept. of Finance, as discussed in Section V.B above. This case is presently before the
Los Angeles County Superior Court.

53



Section 5: Narrative Statement In Support of Joint Test Claim —
Santa Ana Region Water Permit — County of San Bernardino, 10-TC-10

B. San Diego County Test Claim

In 2007, the County of San Diego and 21 cities within the county (the “San Diego County
claimants”) submitted test claim 07-TC-09. This test claim asserted that several provisions of San
Diego RWQCB Order No. R9-2007-0001 constituted reimbursable state mandates. This order
was the renewal of the existing MS4 permit for the San Diego County claimants.

On March 30, 2010, the Commission issued a final decision entitled In re Test Claim on:
San Diego Regional Water Quality Control Board Order No. R9-2007-0001, Case No. 07-TC-09.
In that decision, the Commission found the following requirements to be reimbursable state
mandates:

1. A requirement to conduct and report on street sweeping activities;

2. A requirement conduct and report on storm sewer cleaning;

3. A requirement to conduct public education with respect to specific target
communities and on specific topics;

4. A requirement to conduct mandatory watershed activities and collaborate in a
Watershed Urban Management Program;

5. A requirement to conduct program effectiveness assessments;

6. A requirement to conduct long-term effectiveness assessments; and

7. A requirement for permittee collaboration.

The Commission also found requirements for hydromodification and low impact
development programs to be state mandates, but determined that because local agencies could
charge fees to pay for these programs, they were not reimbursable state mandates.

On January 5, 2012, the Commission’s decision was overturned by the Sacramento County
Superior Court and remanded to the Commission as the result of an action for writ of mandate
brought by the State Department of Finance, the State Board and the San Diego RWQCB. The San
Diego County claimants appealed to the California Court of Appeal, which has not yet heard
argument on the appeal.

X. CONCLUSION

The permittees, including Claimants, maintain a good working relationship with the Santa
Ana RWQCB and its staff. Claimants are committed to working together with the RWQCB and
other stakeholders to achieve the clean water goals set forth in the Permit.

Nonetheless, important elements of the Permit represent significant and expensive
mandates, especially as Claimants, like other San Bernardino County municipalities, face many
budget challenges. The Claimants submit that the mandates set forth in this Test Claim represent
state mandates for which a subvention of funds is required, pursuant to article XI1I B, section 6 of
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the California Constitution. Claimants respectfully request that the Commission make such
finding as to each of the programs and activities set forth herein.

55



SECTION 6 DECLARATIONS

In Support of Joint Test Claim —

Santa Ana Region Water Permit — County of San Bernardino,
10-TC-10



DECLARATION OF KEVIN BLAKESLEE, P.E.
SAN BERNARDINO COUNTY FLOOD CONTROL DISTRICT
I, Kevin Blakeslee, hereby declare and state as follows:

1. I am the Chief Flood Control Engineer for the San Bemardino County Flood
Control District (“District”) and Director of the San Bernardino County Department of Public
Works. The Department of Public Works provides administrative oversight and support services
and direction to the District. In that capacity, I share responsibility for the compliance of the
District with regard to the requirements of California Regional Water Quality Control Board,
Santa Ana Region (“"RWQCB”), Order No. R8-2010-0036 (“the Permit”) as they apply to the
District.

2. I'have reviewed sections of the Permit and the attached Receiving Waters and
Urban Runoff Monitoring and Reporting Program No. R8-2010-0036 (“MRP”) as set forth
herein and am familiar with those provisions. Ihave also reviewed pertinent sections of Order
No. R8-2002-0012 (“2002 Permit”), which was issued by the RWQCB in 2002, and am familiar
with those provisions.

3. I'have an understanding of the District’s sources of funding for programs and
activities required to comply with the Permit. I also am aware of arrangements under which the
District, as the Principal Permittee, and other permittees under the Permit agreed to share certain
costs of complying with the Permit.

4. I'make this declaration based on my own personal knowledge, except for matters
set forth herein based on information and belief, and as to those matters I believe them to be true.
If called upon to testify, I could and would competently to the matters set forth herein.

5. In Section 5 and exhibits of the joint test claim filed by the District and other

permittees under the Permit (“Joint Test Claim”), the specific sections of the Permit at issue in

1



the Joint Test Claim have been set forth. Ihereby incorporate such provisions of Section 5 and
the exhibits into this declaration as though fully set forth herein.

6. I am informed and believe and therefore state that the District first began to
accrue costs with respect to the items in the Permit set forth below in early February 2010, when
District personnel began to plan for a February 17, 2010 meeting with permittees to discuss
Permit implementation requirements.

7. Based on my understanding of the Permit, and the requirements of the 2002
Permit, I am informed and believe that the Permit requires the permittees covered by it, including
the District, to undertake the following programs, which represent new programs and/or higher
levels of service, activities not required by the 2002 Permit and which are unique to local
government entities:

a. Local Implementation Plan Requirement: Permit Sections III.A.1.0, A.2.a,
A2.h, A2i,B.1,B3.g, VILF and H, VIIL.C, IX.D, X.A.8, E.3, XL H, XIILF, J , XIV and XVLI,
among other sections, required permittees, including the District, to create a model Local
Implementation Plan (“LIP”) for submission to the RWQCB?’s Executive Officer and, after
approval of that template, to develop a District-specific LIP which sets forth in detail the specific
programs, policies and procedures that will be implemented by the District for compliance with
the Permit. These tasks required the creation of a model LIP and individual LIPs, with the
identification of personnel, programs and other tasks and the review and periodic updating of
those LIPs over the course of the Permit. Development of the model LIP was conducted by the
District acting in its role as Principal Permittee under the Permit in part through funding
provided by the permittees, including the District, pursuant to their obligations under the

Implementation Agreement (included in Section 7 of the Joint Test Claim) entered into by the



permittees. I am informed and believe and therefore state that in Fiscal Year (“FY™) 2009-10,
the District’s calculated share of such costs was $772.90. Iam further informed and believe and
therefore state that during FY 2009-10, the District incurred additional estimated direct costs of

$40,362.00 and in FY 2010-11 of $15,187.00 with respect to this requirement.

b. Reqguirement to Evaluate Authorized Non-Stormwater Discharges to
Determine if Thev Were Significant Sources of Pollutants: Permit Section V.A.16 required

permittees, including the District, to evaluate specified categories of non-stormwater discharges
that were authorized for discharge into the permittees’ MS4, including that of the District, to
determine whether such discharges were a significant source of pollutants to the MS4. This task
involved monitoring, analysis of samples, and other followup tasks to evaluate monitored waters
as sources of pollutants, as well as potential followup investigation and reporting to the RWQCB
Executive Officer. Certain activities to monitor and assess these discharges were being jointly
undertaken by permittees, including the District, pursuant to the Implementation Agreement. 1
am informed and believe and therefore state that the calculated share of such costs to the District
was $531.50 in FY 2010-11,

c. Incorporation of TMDLs: Permit Sections V.D.2-6, as well as MRP Sections
LF, V.A.2.a, and V.B.1.b, required various permittees to participate in activities to incorporate
and implement Total Maximum Daily Loads (“TMDLs”) for bacterial indicators in the Middle
Santa Ana River (“MSAR”) and for phosphorus in Big Bear Lake (“BBL”). The Permit also
required the City of Big Bear Lake to participate in activities relating to a study of pathogens in
Knickerbocker Creek and regarding a potential mercury TMDL for BBL.

i. With respect to the MSAR TMDL, the Permit required that the permittees named in

the MSAR TMDL achieve final dry weather Water Quality Based Effluent Limitations



(“WQBELS”) for bacterial indicators by December 31, 2015 or to develop such final WQBELs
through a Comprehensive Bacteria Reduction Plan (“CBRP”), which must include ordinances,
best management practices (“BMPs”), inspection criteria, treatment facilities, documentation,
schedules, metrics and other requirements, and to submit that CBRP to the RWQCB Executive
Officer and incorporate the CBRP into the 2010 Permit as the final WQBELS for dry weather
bacterial indicators, with updating required, if necessary, based on BMP effectiveness analysis.
Moreover, if the Permit still is in effect on December 31, 2025, the wasteload allocations
(“WLAs”) for bacterial indicators in wet weathet contained in the MSAR TMDL would become
the final WQBELS for wet weather conditions, unless the RWQCB had adopted alternative final
WQBELSs. I am informed and believe that the RWQCB accepted the CBRP as the final dry
weather WQBELS but no final wet weather WQBELSs have yet been established;

ii. With respect to the BBL TMDL, the Permit and MRP required the permittees named
in the BBL. TMDL to, among other items, implement BMPs to attain compliance with the
TMDL, even though the permittees were in compliance with the WLAs applicable to them; to
implement an in-lake nutrient monitoring plan and watershed-wide nutrient monitoring plan; to
submit a plan to evaluate the applicability and feasibility of in-lake treatment technologies to
control noxious and nuisance aquatic plants; to submit a plan for in-lake sediment nutrient
reduction; with respect to Lake Management Plan (as that term is defined in the Permit)
documents, to meet various requirements, including those relating to lake capacity, biological
resources, recreational opportunities, development of biocriteria, identification of methodology
for measuring changes in lake capacity, recommendations for short and long-term strategies to
control and manage sediment and integration of a beneficial use map developed by the RWQCB;

to require implementation of the Lake Management Plan and to submit annual reports regarding



monitoring programs and the Lake Management Plan, and evaluation of compliance with the
WLA using new modeling; to revise the Municipal Storm Water Management Plan
(“MSWMP”), the Water Quality Management Plan (“WQMP”) and the LIP to implement
various plans related to BBL TMDL compliance; to evaluate and propose the need for additional
BMPs if monitoring data and modeling indicated that the WLA. was being exceeded; and, for
permittees that discharge into BBL, to revise their LIPs to incorporate results of monitoring,
evaluation of control measure effectiveness, any additional control measures and a progress
report evaluating progress toward meeting the WLA;

iii. With respect to Knickerbocker Creek, the Permit required the City of Big Bear Lake
to continue to implement a monitoring and reporting program and to review and revise control
measures to address water quality objectives within Knickerbocker Creek unless it could be
determined that pathogen sources were from uncontrollable sources; and

iv. With respect to a potential TMDL for mercury in BBL, the Permit required the City
of Big Bear Lake to develop and implement monitoring programs and control measures in
anticipation of adoption of the BBL mercury TMDL.

The cost of the provisions set forth above are being shared by all permittees under the
Permit, including the District, pursnant to the Implementation Agreement. I am informed and
believe and therefore state that the District’s calculated share of such costs was $14,112.65in FY
2009-10 and $13,150.00 in FY 2010-11,

d. [reserved].

e Enhancement of Illicit Connections/INegal Discharges Requirements With
IDDE Program: Permit Sections VIIL.A and B and MRP Section IV.B.3 required that

permittees, including the District, develop and include a “pro-active” Illicit Discharge Detection



and Elimination (“IDDE”) program as part of their illicit connections/illegal discharges program.
These provisions required permittees, including the District, to specify procedures to conduct
field investigations, outfall surveys, indicator monitoring and tracking of discharges and to link
the IDDE program to urban watershed protection efforts, including through the use of GIS maps
of the MS4 to track sources; review aerial photograph to detect IC/IDs; inspect facilities, sites
and MS4s; analyze monitoring data; conduct watershed education regarding illegal discharges;
conduct pollution prevention for generating sites; and, conduct stream restoration efforts and
opportunities and assess stream corridors to identify dry weather flows and illegal dumping. I
am further informed and believe and therefore state that the District may have incurred direct
costs with respect to these requirements, but that these costs cannot be quantified at this time.

f. [reserved].

g Permittee Inspection Requirements: Permit Section X required permittees to
undertake numerous activities relating to the inspections of facilities and areas, including
residential areas. The activities required of permittees included documenting municipal
inspection programs in an electronic database; during inspections or prior to permit issuance,
verifying whether a site had required permits; implementing enforcement proceedings against
facilities operating without a proper permit;